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L  The  crtterlon  <»f 

jB  tlie  united  application  of  three  requisites:  (1) 
real  or  ooDStmotiye  aunezation  of  the  article  in 
question  to  the  freehold;  (St)  appropriation  or 
adaptation  to  the  use  or  purpoee  of  that  part  of  the 
realty  with  which  it  is  connected;  (9  the  inten- 
tion of  the  party  making  the  annexation  to  make 
the  article  a  permaneDtacoesBion  to  the  freehold. 

X  The  intention  of  the  parties  Inunedl- 
aiely  eoneemed  who  have  agreed  that  prop- 
erty annexed  to  the  aofl  shall  retain  its  chamcter 
as  personalty,  will  prerail  except  as  against  in- 
nocent purchasers  without  notice,  unless  the 
property  be  of  sooh  a  nature  that  it  necessarily 
hecomes  incorporated  into  and  a  part  of  the 
realty  by  the  act  and  manner  of  annexation. 

IL  A  eh&ttel  aaortgrn^e  eontainlng  the 
that   the   mortgagee   maj* 

n  and  sell  the  property  on  de- 
fault of  payment,  given  for  the  purchase  price 
by  the  owner  of  land  upon  machinery  which  he 
afterwards  places  in  a  building,  is  equivalent  to 
an  expreas  agreement  that  the  property  shall  con- 
tinue to  be  regarded  as  personalty. 

4  Ae  agalnet  precedent  mortgagee  of 
real  ctitate  a  chattel  mortgage  on  an  engine 
and  boiler  and  other  machinery,  given  for  the 
parchase  price,  will  be  a  valid  prior  lien,  where 
the  removal  of  the  articles  will  not  Injure  or  im- 


pair the  value  of  the  real  estate  or  the  building 
thereon. 

ft.  A  real  estate  mortgage  which,  after 
deecribing  the  real  estate*  •pedflcallj' 
enumerates  an  enplne»  boiler  and  other 
machinery  as  being  also  and  in  effect  separately 
mortgaged,  and  providing  that  the  mortgagor 
should  not  remove  any  of  the  machinery  enume- 
rated until  the  mortgage  debt  was  fully  paid, 
shows  a  manifest  intention  to  regard  the  machin- 
ery as  personal  property  and  to  include  it  in  the 
mortgage  as  such,  and  therefore  is  subject  to  a 
prior  chattel  mortgage  on  such  machinery. 

0.  A  bill  of  ezeeptlons  is  not  defective  in  fUl- 
ing  to  copy  a  mortgage  as  part  of  the  evidence 
where,  after  stating  that  it  was  read  in  evidence, 
it  refers  to  a  previous  page  of  the  transcript 
where  it  is  copied  aa  an  exhibit  filed  with  the 
answer. 

(January  80, 1889.) 

APPEAL  by  plaintiiT,  from  a  judgment  of 
the  Marion  CouDty  Superior  Court  (Tay- 
lor, J,),  in  favor  of  de^ndants  in  an  action  to 
foreclose  a  chattel  mortgage.    Reversed, 
The  facts  fully  appear  in  the  opinion. 
Mr,  Vinson  Carter  for  appellant. 
Mewn,  A«  B.  Cole  and  Harris  %t  Cal- 
kins for  appellees. 

Mitehelly  «/!,  delivered  the  opinion  of  the 
court: 

On  the  third  day  of  March,  1888,  John  M. 
Kemper,  then  a  resident  of  Marion  County, 
purchased  of  Eckert  Bros,  a  tract  of  land  em- 


NoTS.— flctifines;  Ut/L  of  what  conttttute. 

The  tests  by  which  a  fixture  is  determined  are 
generally:  annexation  to  the  realty,  adaptation  to 
the  use  of  that  part  of  the  realty  with  which  it  is 
connected,  the  intention  of  the  party  making  the 
annexation  to  make  the  article  a  permanent  acces- 
sion to  the  freehold.  Of  these  tests  the  most  im- 
portant is  the  intention.  Dudley  v.  Greighton,  8 
Oent  Hep.  282, 67  Md.  44. 

Whatever  is  annexed  to  the  freehold  by  the  own- 
er becomes  a  part  of  the  realty,  and  will  pass  by  a 
coBveyanoe  of  it.  Y.  R  21  Hen.  YII.  26  pi.  4;  Elwes 
V.  Haw,  8  East,  88, 2  Smith,  Lead.  Gas.  8th  Aul  ed. 
191;  Fisher  v.  Dixon,  12  Clark  &  F.  812, 828  et  aeq,; 
Mather  v.  Fraser,  2  Kay  ft  J.  536;  Walmsley  v. 
Milne,  7  C.  B.  N.  8. 115;  Gibson  v.  Hammersmith  R. 
Co.  82  L.  J.  N.  8.  (Oh.)  887, 840;  Climie  v.  Wood,  L.  B. 
4  Bxch.  388;  HoUand  v.  Hodgson,  L.  R.  il  0.  P.  328; 
Meux  V.  Jacobs,  L.  K  7  H.  L.  481, 40O;  Carpenter  v. 
Walker,  1  New  Bng.  Bep.  667,  140  Mass.  416. 

The  old  rule,  that  all  things  annexed  to  the  realty 
become  part  of  it,  has  been  greatly  relaxed  in 
nodem  times,  for  the  encouragement  of  trade, 
manufactures  and  transportation.  Oregon  B.  ft 
Kav.  Co.  V.  Hosier,  14  Oreg.  51A. 


The  current  of  modem  decisions  is  In  flavor  of 
viewing  everything  as  a  fixture  which  has  been  at- 
tached to  the  realty,  with  a  view  to  the  purposes 
for  which  it  is  held  or  employed,  however  slight  or 
temporary  the  connection  between  them.  Tillman 
V.  De  Lacy,  80  Ala.  108.  See  Southbridge  Sav.  Bank 
V.  Mason,  1 L.  B.  A.  36a 

Machinery. 

Machines  may  remain  chattels  for  all  purposes, 
even  though  physicaUy  al«ached  to  the  freehold  by 
the  owner,  if  the  mode  of  attachment  indicates  that 
it  is  merely  to  steady  them  for  their  moi  e  conven- 
ient use,  and  not  to  make  them  an  adjunct  of  the 
building  or  solL  McOonnell  v.  Blood,  123  Mass.  47; 
Hubbeil  V.  East  Cambridge  Sav.  Bank,  132  Mass. 
447;  Magulre  v.  Park,  140  Mass.  21;  Carpenter  v. 
Walker,  1  New  Eng.  Bep.  687, 140  Mass.  416. 

The  criterion  for  determining  whether  the  ma- 
chinery in  a  building  has  become  part  of  the  realty 
is  the  question  whether  it  is  physically  attached  to 
it,  or  is  in  ordinary  understanding  a  part  of  it. 
Farmers  Loan  ft  T.  Co.  v.  Minneapolis  Engine 
ft  Maoh.  Works,  35  Minn.  543. 

The  mere  use  of  machinery  in  a  mill  or  fAotory, 
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See  also  4  L.  R.  A.  284,  674;  5  L.  R.  A.  636;   16  L.  R.  A.  805. 


M 


blUlAKA  SUFBEME  COUBT. 


Jah.. 


bracing  two  acreB  Id  Dubois  County,  for  the 
consideration  of  $1,000,  upon  which  to  locate 
a  heading  factory.  He  executed  to  the  vendors 
two  notes  for  $500  each,  in  consideration  of  the 
purchase  i)rice,  and  secured  them  by  a  mort- 
gage, bearinedate  March  7,  upon  the  real  estate 
purchased.    The  mortgage  was  duly  recorded. 

Before  purchasing  Uie  land,  Kemper  had 
eiven  an  order  to  HiSley,  Wright  &  Ck>.,  numu- 
facturers,  of  the  City  of  Indianapolis,  for  an 
engine  and  boiler,  and  for  saws,  shafting,  pul- 
leys and  other  machinenr  to  be  used  in  the 
factory.  At  the  time  the  order  was  given 
Kemper  told  the  manufacturers  that  he  had 
found  ground  which  he  could  lease, upon  which 
to  place  the  mill  he  contemplated  erecting  in 
which  to  use  the  machinery. 

On  the  5th  day  of  March.  1888,  while  the 
madiinery  was  yet  in  the  possession  of  Hadle^, 
Wright  &  Co.,  mey  having  agreed  to  deliver  it 
to  E^mper  on  board  the  cars  at  Indianapolis, 
the  latter  executed  to  the  former  a  chattel  mort- 
ga^  in  the  usual  form  to  secure  the  purchase 
price  of  the  machinery,  which  aggregated 
$1,700.  It  was  orally  agreed  by  Kemper  that 
the  machinerv  should  he  treated  as  personal 
property  until  the  notes  were  paid,  and  the 
mortgage  contained  a  stipulation  authorizing 
the  mortgagees,  in  case  of  default,  to  take 
possession  of  the  mortgaged  chattels  wherever 
found,  etc.  This  morifgage  was  duly  record- 
ed in  Marion  County,  where  Kemper  resided. 
The  latter  erected  a  building  upon  the  land 
conveyed  lo  him  by  the  Eckerts,  the  main  part 
of  which  was  fifty  two  b^  twenty-eight,  with 
an  engine  room  adjoining,  twenty-four  by 
twenty-four  feet. 

The  building  consists  of  a  light  frame, 
boarded  up  and  down,  with  a  shingle  roof,  and 
rested  upon  posts  or  blocks  which  rest  on  or 
set  in  the  ground.  It  is  estimated  to  be  worth 
$200  or  $^.  The  forty  horse  power  station- 
ary engine,  and  tLe  boiler,  which  was  four  by 
twenty  feet, weighing  4,000  pounds, were  Disced 
in  or  upon  brick  foundations  in  the  usual  man- 
ner, and  were  bolted  into  the  masonry  in  which 
thev  were  imbedded.  The  saws  were  fastened 
on  foundations  imbedded  in  the  soil,  there  being 
an  earth  floor.    The  shafting  and  pulleys  were 


secured  to  the  building  In  the  customary  man- 
ner, and  so,  also,  was  the  iron  chimney  or 
smoke  stack  held  in  place.  Other  customary 
conveniences  and  appointments  for  conducting 
the  business  were  provided. 

It  appeared  in  evidence  that  the  machinery 
could  be  removed  wiUiout  material  injury  to 
the  building,  except  the  masonrv  which  sup- 
ported the  engine  and  boiler,  ana  without  ma- 
terial detriment  to  the  machinery,  and  that  the 
value  of  the  real  estate  would  not  be  appre- 
ciably diminiBhed  otherwise  than  by  the  ab- 
sence of  the  machinery. 

After  the  building  had  been  completed,  and 
the  factory  put  in  operation,  Kemper  executed 
a  second  mortgage  on  the  real  estate  to  John 
L.  Forkner  and  others,  to  secure  a  debt  due 
the  Dubois  County  Bank.  In  this  last  mort- 
gage the  real  estate  is  properly  described  by 
metes  and  bounds,  and  after  the  description  of 
the  land  we  find  the  foUowine:  "And  said 
mort^gor  also  mortgages  ana  warrants  all 
machmery  and  appurtenances,  including  steam 
boiler,  engine,  saws,  trucks  and  sJl  tools  in  and 
about  and  necessary  to  carry  on  the  heading 
factory  situate  on  said  real  estate,  and  that 
none  of  said  machinery  or  tools  are  to  be  re- 
moved until  this  mortgage  is  paid  and  satis- 
fied." 

The  controversy  here  is  between  the  appel- 
lant, Blnkley,  the  assignee  of  the  notes  secured 
by  the  chattel  mortgage  to  Hadley,  Wright  & 
Co.,  and  the  Eckerts,  and  the  Dubois  County 
Bank,  who  were  made  parties  defendant,  by 
Binkley,  to  a  suit  brought  in  the  Superior 
Court  of  Marion  County  to  foreclose  the  chattel 
mortgage.  On  theonelund,  the  insistence  is 
that,  notwithstanding  the  annexation  of  the 
machinery  to  the  real  estate,  as  already  de- 
scribed, it  retained  the  character  of  personalty 
in  consequence  of  the  prior  chattel  mortgage 
and  the  contemporaneous  agreement  that  it 
should  be  treated  as  personal  property  until 
the  notes  given  for  the  purchase  price  to  Had- 
ley, Wright  &  Co.  had  Deen_paid. 

Admitting  that  Hadley,  Wright  Ss  Co.  held 
a  valid  chattel  mortgage  upon  the  machinery 
prior  to  its  annexation  to  the  realty,  the  result 
to  which  the  argument  leads  on  the  other  hand 


in  connection  with  the  business,  does  not  neoes- 
sarily  annex  it  to  the  realty,  so  as  to  constitute  It  a 
part  thereof:  but  the  question,  in  each  case,  is  de- 
pendent on  the  use,  nature  and  character  of  the 
annexation,  and  on  the  intention  of  the  parties. 
Bogers  V.  PrattviUe  Mtg,  Go.  81  Ala.  488. 

A  portable  boiler  and  engine,  not  attached  to  the 
realty,  except  that  they  were  belted  to  the  main 
shaft,  but  .not  removable,  except  by  removing  a 
shed  built  over  them  or  by  taking  off  some  boards 
to  enlarge  the  opening  into  the  factory,  the  ma- 
chines being  fastened  to  the  floor  by  cleats,  screws 
or  nails,  are  not,  as  matter  of  law,  permanent  Im- 
provements tu  the  building.  Oarpenter  v.  Walker, 
1  New  Bng.  Rep.  686,  140  Mass.  416. 

The  same  rule  as  to  fixtures  applies  between 
mortgagor  and  mortgagee  as  between  vendor  and 
purchaser.  Davidson  v.  Westchester  Gas  Light  Ck>. 
1  Cent.  R(^p.  238, 99  N.  Y.  558;  Tillman  v.  De  liicy,  80 
Ala.  103;  Foote  v.  Gooch,  96  N.  C.  265. 

A  steam  boiler  weighing  8,600  pounds,  used  to 
cook  tomatoes  for  canning,  held  in  place  by  its  own 
weight,  having  a  pipe  supported  by  iron  bars  and 
olampe  nailed  to  the  building,  was  held  not  a  11  xture, 
and  not  bound  by  a  mortgage  of  the  realty.    Early 
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V.  Burtis,  2  Cent  Rep.  746,  40  N.  J.  Bq.  746.    See 
Southbridge  Sav.  Bank  v.  Mason,  1  L.  B.  A.  860. 

IrUention  the  criterion. 

The  intention  of  a  party  in  the  construction  of  a 
building  and  in  placing  machinery  therein  is  a  safe 
criterion.  Penn.  Mut.  L.  Ins.  Oo.  v.  Semple,  88  N.  J. 
Eq.  675;  Roddy  v.  Brick,  4  Gent.  Rep.  862,  42  N.  J. 
Eq.  218. 

The  intent  enters  largely  into  the  question.  Foote 
V.  Gooch,  96  N.  C.  265. 

Hie  question  whether  fixtures  erected  for  the 
purposes  of  trade  are  or  not  removable  by  the  ten- 
ant docs  not  depend  upon  the  form  or  size  of  the 
building;  whether  it  has  a  brick  foundation  or  not, 
or  is  one  or  two  stories  high ,  or  has  a  brick  or  other 
chimney.  The  sole  question  is  whether  it  is  de- 
signed for  the  purposes  of  trade  or  not.  Van  Nees 
V.  Pacard,  27  U.  S.  2  Pet.  137(7  L.  ed.  874). 

The  parties  concerned  may,  by  agreement  In  doe 
form,  give  to  fixtures  the  legal  character  of  realty 
or  personalty,  at  their  opti  )n;  and  the  law  will  re- 
spect and  enforce  their  understanding,  whenever 
the  rights  of  third  parties  will  not  be  prejudiced. 
Myrick  v.  Bill,  8  Dak.  284. 
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is  that  because  the  machiDeiy  was  aoDexed  to 
the  fie^old  by  the  oWDer,  and  was  peculiarly 
adapted  to  aae  in  connection  with  the  building 
in  which  it  was  placed,  the  law  will  raise  a 
conclusive  presumption  that  tbe  owner  intended 
it  as  a  permanent  accession  to  the  land;  hence, 
the  conclusion  insisted  upon  is  that  the  charac- 
ter of  tbe  machinery  as  personal  property  came 
to  an  end  when  it  was  annexed  to  the  land,  and 
that  of  realtjr  l)ecame  inevitably  fixed  upon  it. 

The  question  thus  presentai  has  been  the 
snbject  of  much  discussion,  and  the  result  de- 
duable  from  the  reported  cases  is  not  in  every 
respect  harmonious,  or  of  so  definite  and  pre- 
cise a  character  as  could  be  desired.  Very 
much  depends  upon  the  relation  which  the 
pexBODS  between  whom  the  question  arises 
sustain  towards  each  other — whether  it  be  that 
of  personal  representative  and  heirs  of  a  de- 
ceased nerson,  landlord  and  tenant,  vejdor 
and  ▼enaee,  mortgagor  and  mortgagee,  or  some 
other  which  may  give  a  peculiar  character  to 
the  case. 

While  some  rules  of  general  application  have 
been  formulated,  in  the  very  nature  of  the  sub- 
ject each  case  must  in  some  degree  be  controlled 
W  the  varying  circumstances  peculiar  to  it. 
'nie  united  application  of  three  requisites  is 
regarded  as  the  true  criterion  of  an  immovable 
fixture:  (1)  real>  or  constructive  annexation  of 
the  article  in  question  to  tbe  freehold;  (2)  ap- 
propriation or  adaptation  to  the  use  or  purpose 
of  Uiat  part  of  the  realty  with  which  it  is  con- 
nected; (8)  the  intendon  of  the  party  making  the 
annexation  to  make  the  article  a  permaneDt  ac- 
cession to  the  freehold.  Teaff^,  Hewitt,  1  Ohio 
St  590;  Pattern.  OromweU,  40 N. Y.  296;  Ewell, 
Pixt.  21;  Tyler,  Fixt.  114;  MeSea  v.  Central 
If  at.  Bank,  66  K.  Y.  489. 

According  to  the  elementary  rule  of  the  com- 
mon law,  wnatever  is  annexed  to  the  freehold 
becomes.  In  legal  contemplation,  a  part  of  it, 
and  is  thereafter  subject  to  tbe  same  incidents 
and  conditions  as  the  soil  itself.  But  the  di- 
versity of  trade  and  the  development  of  manu- 
factories required  that  the  strict  rules  of  the 
common  law  be  measurably  relaxed;  and  it 
may  now  be  said  that  the  nature  of  the  articles, 
and  the  manner  in  which  they  are  affixed,  and 
the  intention  of  the  party  making  the  annexa- 
tion, together  with  the  policy  of  the  law,  are 
controlling  factors  in  determining  whether  an 
article  which  may  or  may  not  be  a  fixture  be- 
comes part  of  the  realty  by  being  annexed  to 
the  freehold.  The  purpose  or  intention  of  the 
parties,  the  effect  and  mode  of  annexation,  and 
the  public  policy  in  relation  thereto,  are  all  to 
be  oonsideral. 

When  the  parties  immediately  concerned,  by 
an  agreement  between  themselves,  man^est 
their  purpose  that  the  property,  although  it  is 
annexed  to  the  soil,  shall  retain  its  character  as 
personalty ,  then,  except  as  against  persons  who 
occupy  ine  relation  of  innocent  purchasers 
without  notice,  the  intention  of  the  parties  will 
prevail,  unless  the  property  be  of  such  a  nature 
that  it  necessarily  becomes  incorporated  into 
and  a  part  of  the  realty  by  the  act  and  manner 
of  annexation.  Taylor  v.  Watkins,  62  Ind.  61 1 ; 
Yater  v.  Mullen,  24  Ind.  277. 

Thus  if,  in  thecourse  of  constructing  a  house, 
brick  should  be  placed  in  the  walls,  and  joists 
and  beams  in  tnetr  proper  places,  the  orick  I 
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maker  and  sawyer  would  not  be  permitted  to 
despoil  the  house  bv  assertiog  an  agreement 
with  the  owner  that  the  brick  and  beams  were  to 
retain  their  character  as  personalty  notwith- 
standing their  annexation.  In  such  a  case  the 
mental  attitude  of  the  parties  cannot  modify 
the  legal  effect  resulting  from  the  annexation. 
Campbell  v.  Boddy  (N.  J.)  12  Cent.  Rep.  821; 
Henkle  v.  Dillon  (Oreg.)  17  Pac.  Rep.  148; 
Jones,  Ghat  Mortff.  g  125. 

But  when  chattSs  are  of  such  a  character  as 
to  retain  their  identity  and  distinctive  charac- 
teristics after  the  annexation,  and  do  not  there- 
in become  an  essential  part  of  the  building,  so 
that  the  removal  of  the  chattels  will  not  mate- 
rially^ injure  the  building,  or  destroy  or  unneo- 
essarilv  impair  the  value  of  tbe  chattels,  a 
mutual  agreement  in  respect  to  the  manner  in 
which  the  chattels  shfill  be  regarded  after  an- 
nexation will  have  the  effect  to  preserve  the 
personal  character  of  the  property  between  the 
parties  to  the  agreement  Bogers  v.  Cox,  96 
Ind.  157;  Priee  v.  MaloU,  86  Ind.  266;  Eendp 
V.  Dinkerh^,  67  Cal.  8;  Haven  v.  Emery,  88 
N.  H.  66:  £well,  Fixt  66;  Malott  v.  Priee,  109 
Ind.  22,  7  West.  Rep.  246. 

Accordingly,  the  proposition  is  well  sustained 
that  one  who  purchases  machinery  with  a  view 
that  it  shall  be  annexed  to  or  plaoed  in  a  build- 
ing of  which  he  is  the  owner,  and  who  executes 
a  chattel  mortga^  on  the  property  so  pur- 
chased,  thereby  evinces  his  intention  that  the 
property  shall  retain  its  character  as  personaltv, 
regardless  of  the  manner  in  which  it  may  be 
annexed  to  the  freehold.  Eate^  v.  Estee,  10 
Kan.  814;  Ford  v.  CM,  20  N.  Y.  844;  Sieafyn 
V.  Hibba/rd,  76  N.  Y.  642;  Tilft  v.  Horton,  68 
N.  Y.  877;  CamjbeU  v.  Boddy,  tupra;  Henkle 
V.  Dillon,  mpra. 

Except  where  the  rights  of  innocent  purchas- 
ers are  involved,  it  is  the  policy  of  the  law  to 
uphold  such  contracts  in  tbe  interest  of  trade. 
The  execution  of  a  chattel  mortsrage  by  the 
owner  of  land,  upon  machinery  which  he  after- 
wards places  in  a  building  thereon,  is  regarded 
as  an  unequivocal  declaration  of  his  intention 
that  the  act  of  annexation  shall  not  change  or 
take  away  the  character  of  the  machinery  as 
personaltT  until  tbe  debt  secured  by  the  mort- 
gage has  been  fully  paid.  Hfft  v.  Horton,  eu- 
pra, 

A  provision  in  a  chattel  mortgage  that  upon 
default  of  payment  of  the  mortgage  debt  the 
mortgagee  may  take  possession  of  the  mort- 
firaged  chattels,  and  sell  the  same,  if  anvthin^ 
beyond  the  mortgage  itself  was  needed,  is 
equivalent  to  an  express  agreement  that  the 
property  shall  continue  to  be  regarded  as  per- 
sonalty. 

Having  reached  the  conclusion  that,  when 
the  nature  of  the  property  admits  of  it,  parties 
may  by  convention  fix  its  character  as  person- 
alty as  between  themselves,  after  it  is  annexed 
to  tbe  freehold,  and  that  a  chattel  mortgage 
such  as  the  one  under  consideration  is  equiva- 
lent to  an  express  agreement  in  that  respect, 
the  case  would  be  of  easy  solution — ^but  for  the 
intervention  of  the  rights  of  others  than  the  im- 
mediate parties  to  the  chattel  mortgage. 

It  remains  to  be  considered  whether  the  chat- 
tel mortgage  from  Kemper  to  Hadley,  Wright 
&  Co.  was  effectual  to  preserve  the  character  of 
the  moitgaged  chattels  as  against  the  purchase 
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mooey  mortgage  giyen  by  Kemper  to  Eckert 
.  Bros,  t  and  the  suraequent  mortgage  to  the  bank. 
What  are  the  rights  of  a  mortnigee  of  chattels 
of  the  descriptfon  of  thoec  m  questioD,  who 
conaents  that  the  mortgaged  property  may  be 
taken  oat  of  the  county  in  which  his  mortgage 
is  recorded,  and  that  it  may  be  annexed  to  real 
estate  in  such  a  manner  as  that,  in  the  absence 
of  an  agreement  or  intention  to  the  contrair, 
the  act  of  annexation  ipao  facto  makes  the 
property  accessory  to  the  freehold? 

In  some  Jurisdictions,  as  will  appear  from 
the  authorities  already  cited,  the  rule  seems  to 
be  that  an  agreement  between  the  owner  of 
land  and  the  vendor  of  chattels  which  are  to  be 
annexed  thereto,  concerning  Uie  character  of 
the  chattels,  is  valid,  not  only  between  the  par- 
ties and  against  a  prior  mortgagee  of  the  land, 
but  also  against  a  subsequent  mortgagee  or  pur- 
chaser without  notice,  while  in  others  an  essen- 
tially different  effect  is  attributed  to  such  an 
agreement. 

Thus  in  Tifft  v.  HorUm,  and  Ford  t.  CM, 
$upra,  it  was  held  by  the  Court  of  Appeals  in 
the  State  of  New  York  that  neither  a  preced- 
ent nor  subsequent  mortgagee  of  real  estate 
could  defeat  the  claim  of  one  holding  a  chattel 
mortgage  upon  property  which  has  been  an- 
nexed to  the  mortgaged  premises  under  an 
agreement  that  it  should  continue  to  be  regard- 
ed as  personalty.  These  cases  hold  that  the 
agreement  between  the  holder  of  the  chattel 
mortgage  and  the  owner  of  the  land,  that  the 
chattels  shall  retain  their  character  as  person- 
alty rebuts  the  presumption  that  they  were  in- 
tended as  permanent  accessories  to  the  land, 
and  binds  ix>th  prior  and  subsequent  mortga- 
gees. 

In  Pierce  ▼.  Oeorge,  106  Mass.  78,  a  chattel 
mortgage  was  taken  upon  certain  machinery  in 
contemplation  that  the  machinery  was  to  Le 
fastened  to  a  building  and  annexed  to  real 

Eroperty  owned  by  the  mortgagor,  and  it  was 
eld  that  a  subsequent  mortgagee  of  the  real  es- 
tate could  hold  the  chattels  as  a  part  of  the  land. 
So  it  was  held  by  the  same  court  in  Hunt  v. 
^y  State  Iran  Co.  97  Mass.  279,  that  an  agree- 
ment between  the  owner  of  iron  rails  and  a  rail- 
road company  that  the  nuls  should  retain  their 
character  as  chattels  after  they  had  been  fas- 
tened to  the  roadbed  would  be  unavailing,  as 
against  a  previous  mortgagee  of  the  road  or  a 
purchaser  without  notice.  See  also  Stillman 
▼.  Flenniken,  S8  Iowa,  460. 

There  is  therefore  no  general  rule  which  de- 
clares that  machinery  upon  which  there  is  a 
chattel  mortgage  becomes  necessarily  subject 
to  an  existing  mortgage  upon  real  estate  to 
which  it  may  afterwards  be  annexed  with  the 
consent  of  the  mortgagee,  to  the  exclusion  or 
XX)6tponement  of  the  prior  chattel  mortgage. 
A  prior  mortgagee  cannot  occupy  the  attitude 
of  an  innocent  purchaser.  The  interests  and 
rights  of  the  holder  of  a  chattel  mortgage  upon 
property  which  is  annexed  to  real  estate  upon 
which  there  is  an  existing  mortgage  must  be 
determined  b^  the  practical  application  of 
equitable  principles  to  the  rights  of  the  respect- 
iveparties. 

Whether  the  chattel  mortgage  shall  be  post- 
poned, notwithstanding  the  agreement  between 
the  owner  of  the  land  and  the  mortgagee,  must 
depend  upon  the  inquiry  whether  or  not  the 
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preservation  of  the  rights  of  the  bolder  of  the 
chattel  mortgage  will  impair  or  diminish  the 
security  of  the  real  estate  mortgagee  as  it  was 
when  he  took  it.  If  it  will  not,  then  it  would 
be  inequitable  that  the  latter  should  defeat  or 
destroy  the  security  of  the  former.  If  it  will, 
then  it  was  the  folly  or  misfortune  of  the  holder 
of  the  chattel  mortgage  that  he  permitted  the 
property  to  be  annexed  to  a  freehold  from 
which  it  cannot  be  removed  without  diminish- 
ing or  impairing  an  existing  mortgage  thereon. 

As  was  said  l^  the  Court  of  Errors  and  Ap- 
peals of  New  Jersey  in  Campbell  v.  Roddy ^ 
supra:  "Where  the  articles  are  of  such  a  char- 
acter that  their  detachment  would  involve  a 
destruction  of  or  a  dismantling  of  an  important 
feature  of  the  realty,  such  annexation  mif  ht 
well  be  regarded  as  an  abandonment  of  the  hen 
by  him  who  impliedly  assented  to  the  annexa- 
tion." 

Unless  the  detachment  of  mort^ged  chattels 
would  materially  affect  the  secunty  of  the  real 
estate  mortgagee  by  depreciating  the  value  of 
the  mortgaged  property,  or  by  dismantling  it 
of  an  important  feature  existing  at  the  time  the 
mortgage  was  taken,  the  precedent  real  estate 
mortgage  only  attaches  to  the  actual  interest 
which  the  mortgagor  has  in  the  personal  chat- 
tels subsequently  annexed,  at  the  time  of  their 
annexation.  Campbell  v.  Roddy,  eupra;  U.  8, 
V.  K  0.  R.  Co.  79  U.  8. 12  Wall.  862  [20  L.  ejL 
4841;  Foadiek  v.  SchaU,  99  U.  6.  285  [25  L.  ed. 
8391. 

Or  if,  as  in  Bate  Foundry  ▼.  QaUentine,  99 
Ind.  525,  the  introduction  of  the  new  machinery 
involved  the  dismantling  of  a  mill  upon  which 
a  prior  mortgage  existed,  so  as  to  impair  the 
security  thus  afforded,  a  cl  lim  upon  the  ma- 
chinery so  introduced  would  not  prevail  over 
the  prior  real  estate  mortgage. 

In  the  present  case  it  appears  that  the  re- 
moval of  the  engine  and  boiler  and  other  ma- 
chinery would  not  injure  or  impair  the  value 
of  the  real  estate,  or  the  building  thereon. 
There  can  be  no  reason,  therefore,  so  far  as  the 
Eckert  Brothers  are  concerned,  why  a  court  of 
canity  should  practically  destroy  the  security 
of  the  appellant,  so  long  as  the  preservation  of 
his  rights  are  not  prejudicial  to  those  of  the 
Eckert  Brothers.  As  is  in  effect  said  in  the 
well  considered  case  already  quoted  from: 

"If  the  detachment  of  the  articles  so  an- 
nexed would  occasion  no  damage  to  the  realty, 
then  the  lien  upon  them  can  be  enforced  by  a 
court  of  equity  in  tlie  same  degree  as  if  they 
had  remained  chattels  according  to  the  agree- 
ment. If  the  detachment  woula  occasion  some 
diminution  in  the  value,  as  it  v/ould  have  stood 
had  the  attachment  not  been  made,  then  the 
depreciation  must  be  made  whole,  and  the 
rights  of  the  parties  adjusted  by  the  chancellor 
according  to  the  equity  of  the  case." 

The  distinction  between  chattels  whose  com- 
pleteness and  identity,  as  separate  and  distinct 
^articles,  may  be  preserved,  notwithstanding 
their  annexation,  and  those  which  necessarily 
become  absorbed  and  merged  in  the  realty  by 
being  annexed,  must  be  kept  in  view.  Porter 
V.  Pitteburg  Beeeemer  Steel  Co,  122  U.  S.  269, 
283  [80  L.  ed.  1210,  1211];  Dunham  v.  Cincin- 
nati; P.  d  a  R.  Co.  68  U.  8.  1  Wall.  254  [17 
L.  ed.  5841;  Galveston,  U.  db  H.  R.  Co.  v.  Cbt9. 
drey,  78  U.  8.  11  Wall.  459  [20  L.  ed.  199]. 
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This  dispones  of  the  case  so  far  as  it  relates  to 
tbc  precedent  mortgagees.  As  to  the  holder  of 
a  chattel  mortgage  who  consents  to  have  the 
mortga^^ed  chattels  placed  in  such  an  attitude 
ID  relation  to  real  estate  that  subsequent  in- 
nocent purchasers  and  mortgagees  are  liable  to 
be  misled  by  the  owner  of  the  laud  to  which 
they  are  annexed,  there  seems  to  be  no  equita- 
ble g^und  upon  which  his  title  should  tie  en 
forced  as  against  such  purchasers  or  mortga- 
gees. The  peculiar  character  of  the  subsequen  t 
mortgage  executed  to  the  bank  in  the  present 
case  renders  it  unnecessary,  however,  that  we 
should  enlarge  upon  this  reatufeof  the  subject. 

Recurring  to  the  statement  of  the  case,  it 
will  be  seen  that  after  describing  the  real  estate 
upon  which  the  factory  and  machinery  were 
situate,  the  engine,  boiler  and  other  machinery 
are  particularly  and  specifically  enumerated  as 
bdog  also  and  in  effect  separately  mortniged. 
Coupled  with  this  was  the  further  stipulation 
that  the  mortgagor  should  not  remove  any  of 
the  machinery  enumerated  from  the  land  on 
which  it  was  then  situate  until  the  mortgage 
debt  was  fully  paid.    This  feature  of  the  mort- 

Ege  was  entirely  unnecessary  and  meaning- 
is,  except  upon  the  theory  'that  the  parties 
recognized  and  treated  the  engine  and  boiler 
and  other  enumerated  articles  <is  something  dis- 
tinct from  the  realty;  in  short,  as  personal 
property.  This  being  so,  the  nile  which  re- 
quires that  effect  shall  be  given  to  every  part  of 
a  contract  according  to  the  manifest  intention 
of  the  parties,  as  expressed  by  the  language 
employed,  also  rec^uires  us  to  hold  that  the  in- 
tention of  the  parties  to  what  is  known  as  the 
''bank  mortgage"  was  to  regard  the  machineiy 


ns  personal  property,  and  to  include  it  in  the 
mortgage  as  such.  They  took  their  mortgage, 
therefore,  subject  to  the  prior  chattel  mortgage 
of  the  appellant  on  the  personal  property. 

It  is  suggested  that  this  mortgage  is  not  in 
the  record,  because  in  copying  the  bill  of  ex- 
ceptions containing  the  evidence  into  the  tran- 
script, after  stating  that  the  mortgage  had  been 
reaa  in  evidence,  instead  of  copying  the  mort- 
gage, reference  is  made  to  a  previous  page  of  the 
tmnscript  where  the  mortgage  read  in  evidence 
is  copiea  as  an  exhibit  filed  with  the  answer  of 
the  bank.  This  was  sufficient.  It  was  not 
necessary  to  copy  it  again,  although  it  was  pre- 
sumably copied  in  the  Dill  of  exceptions  as  filed. 
When  a  paper  is  once  copied  in  to  the  transcript, 
it  is  not  necessary  to  copy  it  again  when  intro- 
duced into  subsequent  parts  of  the  record,  pro- 
vided it  be  so  referred  to  that  it  can  be  iaen- 
tified  with  certainty.  Voarh>ee$  ▼.  Hus/iaw,  80 
Ind.  488. 

Some  suggestions  are  made  on  the  briefs  re- 
specting allei^ed  infirmities  in  the  assignments 
01  error  and  in  respect  to  a  defect  of  parties. 
The  length  of  the  opinion  forbids  th  at  we  should 
notice  these  objections  further  than  to  say  they 
do  not  involve  any  error,  nor  do  they  relate  to 
the  merits  of  the  case.  No  objection  pertaining 
to  the  alleged  defect  of  parties  seems  to  have 
been  made  in  the  court  below. 

The  conclusions  thus  reached  result  in  a  re- 
versal of  the  Judgment. 

T7ie  judgment  i$  accordingly  reversed,  mth 
costs,  with  directions  to  the  court  below  to 
sustain  the  appellant's  motion  for  a  new  trial, 
and  for  further  proceedings  not  inconsistent 
with  this  opinion. 
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1. 

J"    eorporaticm  ajpo'to  have  brnds 

of  the  oorporaaon  to  an  amount  equal  to  the  stock 
safascrlbed  for,  secured  by  mortgage  on  the  cor- 
porate property.  Is  illegal  and  void,  and  cannot 
be  enforced  against  the  corporation  even  though 
the  rights  of  no  creditors  of  the  corporation  are 
Involved. 

2-  A  stipiilation  In  a  eontraot  of  sabflerip- 

tUm  to  the  stock  of  a  corporation,  payable  in 
installmentStto  the  effect  that  bonds  of  the  corpo- 
ration, secured  by  mortgage  on  its  property, 
shall  be  given  to  its  subscribers  in  an  amount 
eq[ual  to  their  stock,  does  not  make  the  issuance 
of  sach  bonds  a  condition  precedent  to  liability 
upon  the  subscription;  and  the  failure  of  the 

TRcm.—Subwriplions  to  eorporation  stock. 

Sfanulated  subscriptions  are  a  fraud  upon  the 
law.  ColBn  v.  Ransdell,  9  West.  Bep.  86,  110  Ind. 
AT;  Osgood  V.  King,  42  Iowa,  478;  Wettaerbee  v. 
Biker,  85  N.  J.  Bq.  601;  Boynton  v.  Hatch,  47  N.  Y. 
SB;  Chiwford  v.  Bohrer,  W  Md.  fiOO;  Thompson, 
liability  of  Stockholders,  120. 
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company  to  carry  out  this  agreement  does  not 
defeat  such  liability. 

(February  6, 1880.) 

APPEAL  by  plaintiff,  from  a  decree  of  the 
Chancery  Court  of  Davidson  County,  sus- 
taining a  demurrer  to  a  bill  filed  to  obtain  re- 
lief from  a  certain  stock  subscription.  Af- 
firmed. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Vertrees  A  Vertrees,  for  appel- 
lant: 

The  agreement  was  not  illegal  and  against 
public  policy,  but  is  good  against  all  persons 
save  creditors. 

In  illustration  of  the  meaning  of  the  term 
ultra  vires  see — 

Green's  Brice,  Ultra  Vires,  88,  84,  86;  Mai- 
lory  V.  Hanaur  Oil  Works,  86  Tenn.  2  Pickle, 
598;  Memphis  G,  cfe  P.  Elevator  Co,  v.  Memphis 
d  a  B.  Go,  86  Tenn.  1  Pickle.  703. 

A  transaction  may  be  valid  as  to  stock- 
holders;  but  as  to  creditors,  or  even  the  officers 
of  the  company,  null  and  void. 

Mallorp  V.  Hanaur  OH  Worhs,  86  Tenn.  2 
Pickle,  606. 

Considered  as  an  agreement  for  fictitiously 
'*paid  up"  shares  to  &  issued,  it  is  legal  and 
valid  as  to  all  persons  excepting  creditors. 

Cook,  Stocks  &  Stockholders,  g§  28,  25,  88. 
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19  Am.  &  Eng.  Corp.  C&s.  274.  See  Bawyer 
y.  liong,  84  U.  S.  17  Wall.  610  (31  L.  ed.  TOl); 
ikatiU  V.  Thayer,  105  U.  S.  143  (26  L.  ed.  968); 
Be  Ambrose  Lake  Tin  d  C.  Min.  (%^.  L.  R.  14 
Cb.  Div.  890;  Christemen  ▼.  Eno,  8  Cent  Rep. 
70, 106  N.  Y.  97,  60  Am,  Rep.  429;  OrawfordY, 
Hohrer,  69  l^ld.  599,  9  Am.  Corp.  Cas.  410; 
Bauton  t.  Dement,  11  West. Rep.  487, 128  HL 
142,  19  Am.  &  Eng.  Corp.  Cas.  811;  Flinn  ▼. 
Bagley,  7  Fed.  Rep.  785. 

The  agreement  is  not  Ulegal;  and  all  parties 
having  consented,  it  is  not  ultra  virei  as  be- 
tween the  stockholders  and  the  company. 
Moreover,  it  was  an  act  of  such  a  character 
that  even  if  it  be  ultra  viree  in  a  sense,  the  com- 
pany and  the  stockholders  are  estopped  by  the 
element  of  consent. 

1  Wood,  Railway  Law,  506,  note  1;  Huteh- 
insan  ▼.  Western  A  A.  B.  Co,  6  Hcisk.  684;  2 
Morawetz,  Priv.  Corp.  §  711. 

Persons  dealing  with  a  corporation  with 
knowledge  that  its  stock  is  fictitiously  paid  up, 
cannot  hold  the  stockholders  liable. 

2  Morawetz,  Priv.  Corp.  §§  829,  871. 
Considered  as  a  contract  ^ving  mortgage 

bonds  as  a  bonus,  it  is  equally  bmding  and  valid. 
The  corporation  has  the  power  to  issue  bonds. 
It  has  express  power  to  execute  mortgages  to 
secure  monev  borrowed. 

Code,  1704,  subeec  7. 

The  statutory  power  to  make  mortgages  to 
secure  borrowed  money  is  not  exclusive,  but 
mortgages  for  other  purposes  can  be  executed 
as  well 

1  Morawetz,  Priv.  Corp.  §§  847,  175;  1 
Waterman,  Corp.  §  178. 

And  even  if  it  were  in  excess  of  the  corpora- 
tion's authority,  it  and  its  stockholders  having 
consented,  the  mortgage  would  bind  them. 

2  Morawetz,  Priv.  Corp.  g§  711,  696;  cases 
eupra  also. 

The  contract  of  subscription  cannot  be 
changed  without  the  consent  of  the  contracting 
parties. 

VennerY.  Atehiaon,  T  dS.F.R  Co,  28 Fed. 
Rep.  581;  KnoxviUe  v.  KnoxvUle  d  0,  B,  Co, 
22  Fed.  Rep.  758. 

A  material  alteration  in  a  subscription  con- 
tract is  a  good  defense,  unless  assented  to  by  the 
subscriber. 

Cook,  Stocks  &  Stockholdere,  $  197;  Green's 
Brice,  Ultra  Vires,  130,  181;  PellatVs  Caee,  L. 
R.  2  Ch.  App.  527;  Elkington*s  Case,  L.  R.  2 
Ch.  App.  511.  See  Potu  v.  Wallace,  82  Fed. 
Rep.  272. 

If  the  agreement  was  illegal,  against  public 
policy,  ana  void,  as  the  chancellor  adjudged, 
It  is  clear  that  the  complainant's  bill  ought  not 
to  have  been  dismissed.  The  bill  does  not  seek 
to  enforce  an  illegal  agreement,  but  to  rescind 
one,  and  to  defeat  the  collection  of  notes  based 
upon  it 

See  Congress  db  E,  Spring  Co.  ▼.  Knowlton, 
103  U.  S.  49  (26  L.  ed.  847);  Mallary  v.  Hanaur 
(HI  Works,  86  Tenn.  598. 

If  the  agreement  was  Ulegal,  these  notes  can- 
not be  enforced  by  law. 

Potts  V.  Cray,  8  Coldw.  468;  Greenhood, 
Pub.  Policy,  Rule  21,  p.  17;  Rule  10,  p.  8; 
Pearee  v.  Madison  A  I.  B.Co.  62  U.  S.  21  How. 
441  (16  L.  ed.  184). 

A  note  given  for  an  illegal  consideration  can- 
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not  be  collected*  and  when  it  is  negotiable  in 
form,  equity  wUl  enjoin  it. 

Donelson  v.  Young,  Meigs,  155:  Porter  v. 
Jtmss,  6  Coldw.  818;  2  High,  Inj.  §§  1126, 1128; 
2  Lead.  Cas.  Eq.  1854. 

Messrs.  Champion  A  Head*  for  Commer- 
cial National  Bank,  appellee: 

Sections  1856  and  1870  of  M.  &  Y.  Code  pro- 
hibit the  issuance  of  stock  or  bonds  by  a  ifianu- 
facturing  corporation  except  in  payment  of 
cash,  or  for  land  at  a  fair  cash  valuation,  and 
prohibit  the  loaning  of  money  by  the  corpora- 
tion, to  any  stockholder  without  rendering  the 
directon  consenting  thereto  liable— the  liabilitj 
to  extend  in  favor  of  innocent  stockholden  as 
well  as  crediton. 

For  the  difference  between  a  subscription  to 
the  capital  stock  of  a  company  upon  a  condi- 
tion precedent,  and  an  agreement  to  become  a 
shareholder  upon  special  terms  or  stipulations, 
even  though  all  the  shareholders  agree  to  these 
special  terms,  see — 

Morawetz.  Priv.  Corp.  §§  89,  91-98;  Cook, 
Stocks  <&  Stockholders,  J§  77,  78;  Padueah  ift 
M.  R  Go,  V.  Parks,  86  Tenn.  554,  and  authori- 
ties cited. 

The  capital  stock  or  shares,  especially  the  un- 
paid subscriptions,  constitute  a  trust  fund  for 
the  benefit  of  the  general  treasury  of  a  corpor- 
ation. This  trust  cannot  be  defeated  by  a  sim- 
ulated payment  of  the  subscription,' nor  by  any 
device  short  of  an  actual  payment  in  good 
faith. 

8awyerY.  Hoag,  84  U.  8.  17  Wall.  610  (21 L. 
cd.78l);  Cy<?tr/<>nfv.  a>Ar<T,59Md.599;  Union 
Nat.  Bankv.  Douglass,  1  McCrary,  86;  Chicago, 
B.  I.  cfe  P.  B.  Co.  V.  Hwnard,  74  U.  S.  7  Wall 
892  (19  L.  ed.  117);  Osgood  v.  King,  42  Iowa» 
478. 

It  makes  no  difference  whatever  whether  a 
corporation  is  solvent  or  insolvent. 

2  Morawetz,  Priv.  Corp.  §  790;  Unicn  NaU 
Bank  v.  Douglass,  1  McCrary,  86. 

A  subscriber  for  the  stock  of  a  company  ia 
not  released  from  his  en^gemcnt  to  take  it  and 
pay  for  it  by  anv  alteration  of  the  organization 
or  purposes  of  tne  company  which  at  the  time 
the  subscription  was  made  were  authorized 
either  by  the  general  law  or  by  special  charter; 
and  the  refusal  of  a  maiority  of  the  stock- 
holden to  issue  both  stock  and  bonds  for  the 
same  subscription  was  such  an  alteration  of  the 
original  basis  of  organization  as  would  bind 
minority  stockholden. 

Nugent  v.  Putnam  Co.  86  U.  8. 19  Wall.  241 
(22  L.  ed.  88);  Pacijio  B.  Co.  v.  Hughes,  22  Mo. 
291. 

Where  subscriptions  are  made  upon  special 
terms  applving  alike  to  all  aubscribera  to  the 
stock  of  the  company  and  a  part  of  these 
special  terms  are  forbidden  by  statutory  au- 
thority to  be  carried  out,  the  illegal  or  unau- 
thorized portion  of  the  special  terms  must  be 
disregarded,  and  the  subscription  held  valid  as 
to  that  portion  which  is  legal. 

Cook,  Stocks  &  Stockholden,  §80,  and  au- 
thorities cited;  Pittsburgh  A  8.  B.  Co.  v.  Bigaar, 
34  Pa.  455,  cited  in  Morawetz,  Priv.  Corp.  §93. 

Complainant's  subscription  to  the  capital 
stock  of  the  Nashville  Iron,  Steel  &  Charcoal 
Company  was  not  made  upon  any  condition 
prec^ent  whatever,  but  was  a  subscription  up- 
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on  special  terms  or  stipulations,  wbicb  applied 
to  all  the  shareholders  alike,  and  which  if  they 
had  been  legal  stipulations  could  have  been 
enforced,  but  being  illegal  must  be  ignored. 

Morawetz,  Priv.  Corp.  |g89,  91-S»;  Cook, 
Stocks  &  Stockholders,  §§77,  78. 

The  agreement  to  issue  bonds  falls  directly 
within  the  class  of  cases  which  call  it  "  a  sim- 
ulated payment  of  the  subscription,"  and  which 
the  courts  refuse  to  uphold. 

Sawyer  ▼.  Hoag,  84  U.  8.  17  Wall.  610  (21  L. 
ed.  731). 

The  legal  effect  of  complainant's  and  all 
other  shareholders'  subscriptions  to  this  stock 
upon  the  special  terms  named  was  simply  that 
the  agreement  to  receive  bonds  for  an  equal 
amount  of  stock  subscritied  was  illegal  and 
shoukl  be  disregarded,  leaving  the  subscrip- 
tions to  the  stock  in  full  force  and  effect. 

PitUburgh  <fe  8.  R.  Co.  v.  Biggar,  84  Pa.  455, 
cited  in  Morawetz,  Priv.  Corp.  ^  98. 

Mr,  T.  M.  Stei^er  for  ]Nashville  Iron, 
Steel  &  Charcoal  Company,  appellee. 

IjiirUMi«  J.,  delivered  the  opinion  of  the 
court: 

The  Nashville  Iron,  Steel  &  Charcoal  Com- 
nanyis  a  manufacturing  corporation,  organized 
tn  1887,  under  the  general  incorporation  Law 
of  this  State.  Complainant's  bill  charges  that 
it  was  organized  upon  the  following  scheme  or 
basis,  namely: 

"  The  capital  stock  was  fixed  at  $850,000,  in 
shares  of  $100  each.  The  company  was  also 
to  issue  $850,000  of  f  1,000  negotiable  interest 
bearing  coupon  bonds,  to  run  twenty  years, 
secured,  principal  and  interest,  by  first  mort- 
gage, in  the  usual  form,  upon  the  company's 
plant.  Every  subscriber  was  to  have  bonds 
and  also  stock  of  the  companv,  each  to  the 
amount  of  the  subscription.  'That  is  to  say,  a 
subscriber  to  the  amount,  say  of  $i  ,000,  was  to 
pay  $1,000,  and  therefor  was  entitled  to  and 
was  to  receive  $1,000  of  said  bonds  and  $1,000 
of  said  stock  of  the  company." 

Complainant  alleges  that  "Upon  this  basis 
and  plan  of  operations,  as  the  defendant  com- 
pany well  knew,  your  orator  subscribed  for 
$10,000  of  said  stock  and  bonds  eadi;  that  is,  he 
took  an  interest  to  the  extent  of  and  subscribed 
$10,000,  and  he  was  to  pay  the  said  $10,000 
upon  csdls  to  be  made." 

Upon  this  subscription  he  afterwards  paid 
$l,(]iX),  and  executed  his  three  negotiable  notes, 
each  for  $8,000,  and  payable  in  March,  April 
and  May,  1888.  Subsequently  the  corporation 
refused  to  carry  out  the  scheme  by  which  sub- 
scribers were  to  receive  bonds  to  an  amount 
equal  to  their  stock,  and  instead  resolved  to 
mortgage  their  property  only  to  the  extent  of 
$100,000,  and  these  bonds  they  resolved  to  sell 
upon  the  market,  applying  the  proceeds  to  cor- 
porate purposes  stnctly.  This  change  in  the 
plan  of  operations  seems  to  have  been  assented 
to  by  all  of  the  subscribers  save  complainant, 
who  caused  his  protest  to  be  entered.  The  bill 
alleges  that  the  notes  executed  by  complainant 
have  been  transferred  to  the  Commercial  Na- 
tional Bank,  in  payment  of  a  pre-existing  debt, 
with  notice  of  the  considerations  upon  which 
they  were  executed.  This  charge,  the  case  be- 
ing heard  upon  demurrer,  together  with  the  fact 
that  the  insolvency  of  the  von  company  does 
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not  appear.  Justifies  us,  for  the  purposes  of  lliis 
case,  in  treating  the  bank  as  the  holder  cif 
these  stock  notes,  as  standing  upon  no  higlior 
ground  than  the  assignor. 

The  complainant  seeks  to  be  relieved  from 
his  subscriptions  upon  the  ground  that  the  com- 
pany has  refused  to  carry  out  its  agreement 
concerning  its  bonds;  that  his  notes  be  can 
celed;  and  that  he  have  a  decree  for  the  money 
paid  in  on  his  subscriptions.  He  further  prays 
that,  in  the  event  he  be  held  liable  upon  his  sub- 
scriptions, the  contract  hv  which  he  was  to 
receive  bonds  be  specifically  performed.  The 
bank  and  the  iron  company  Join  in  a  demurrer 
which  questions  the  validity  and  legality  of  the 
contract  bv  which  the  complainant  was  to  re- 
ceive the  Donds  of  the  company.  This  de- 
murrer was  sustained  by  the  learned  chancel- 
lor, and  the  bill  of  complainant  dismissed. 

In  considering  the  meaning  and  legal  elf  ect  of 
the  contract  setup  by  the  complainant,  it  is  im- 
portant at  the  outset  to  observe  that  this  is  not 
the  case  of  a  purchase  of  stock  and  bonds,  or 
either,  in  an  organized  and  going  corporation. 
Upon  the  contrary,  the  bill  states  that  the  con- 
tract into  which  complainant  entered  was  that 
upon  which  all  shares  were  to  be  issued,  and  that 
the  contract  between  himself  and  the  corpora- 
tion constituted  what  the  pleader  properly 
designates  the  "  basis  of  oreauization.' 

Whether  tiiis  "basis  of  organization"  be 
construed  to  be  a  contract  whereby  each  sul)- 
scriber  to  the  stock  was  to  be  given  a  bond  as 
a  bonus,  or  each  subscriber  to  the  bonds  was  to 
be  given  paid  up  stock  as  a  bonus,  or  as  an 
agreement  by  which  each  contribtitor  to  the 
capital  stock  was  to  receive  the  obligation  of 
the  company,  secured  by  a  primary  mortgage, 
that  he  should  be  repaid  the  amount  of  his  sub- 
scription, with  interest,  such  an  agreement 
would  clearlv  be  illegal  anJ  ineffective  as  to 
existingor  subsequent  creditors  of  the  corpora- 
tion, upon  the  ground  that  the  pavmentfor  the 
stock  was  unreal  and  simulatea,  or  that  the 
bond  bad  been  issued  upon  no  consideration. 
2  Morawetz,  Priv.  Corp.  ^  8'34:  Sawyer  y.  Hoag, 
84  U.  8.  17  Wall.  610  [21  L.  ed.  731];  ScoviU  v. 
Thayer,  105  U.  8.  143  r26  L.  ed.  06:5]. 

The  learned  counsel  for  complainant  has 
very  ably  and  earnestly  presented  the  well  un- 
derstood distinction  lietween  contracts  which 
are  invalid  as  to  creditors,  and  yet  are  legal 
and  binding  upon  the  corporation — a  distinc- 
tion well  illustrated  by  the  cases  just  cited 
from  the  Supreme  Court  of  the  United  States; 
and  he  insists  upon  the  doctrine  of  these  cases, 
that,  however  invalid  such  an  agreement  may 
be  as  against  creditors,  inasmuch  as  all  the 
subscribers  to  shares  were  parties  to  the  same 
agreement  with  the  corporation,  the  arrange- 
ment and  contract  cannot  be  questioned  by  such 
stockholders  or  by  the  corporation,  and  that  as 
between  the  subscriber  and  the  company  the 
agreement  is  legal  and  binding. 

This  presents  a  question  of  great  importance, 
and  one  which  is  entitled  to  receive  grave  con- 
sideration at  our  hands.  There  are  undoubt- 
edly a  class  of  cases  where  subscriptions  to  in- 
itiatory stock  upon  special  terms,  not  prohibited 
bv  the  charter,  and  not  in  contravention  of  any 
clearlv  defined  public  policy,  have  been  upon 
sound  principles  held  valid  as  between  the  sub- 
scribers and  the  corporation,  and  yet  invalid  in 
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BO  far  as  the  rigLto  of  creditors  were  affected 
upon  a  conditioD  of  corporation  insolvency  en- 
suing. To  this  class  of  cases  belong  the  cases 
of  SaiDi/cr  V.  Hoag  and  Beotill  v.  Thayer, 

The  invalidity  of  the  special  terms  upon 
which  the  contract  of  subscription  rested  in 
lliese  two  cases  arose  from  the  well  settled  doc- 
trine that  unpaid  stock  subscriptions  constitute 
a  trust  fund  for  the  benefit  of  general  creditors, 
and  that  any  arrangement  or  device  by  which 
a  payment  of  a  stock  subscription  is  simulated 
or  released  is  void,  in  so  far  as  it  operates  to 
discharge  a  liability  in  favor  of  creditors  by  a 
subscriber  to  capital  stock. 

In  the  first  ot  these  cases  there  was  a  con- 
tract whereby  the  stock  was  nominally  paid  in 
full,  but  immediately  taken  back  as  a  loan  to 
the  subscriber.  Now,  the  only  effect  of  this 
arrangement  was  to  work  a  change  in  the  char- 
acter of  the  debt,  whereby  a  deot  due  as  for 
unpaid  stock,  was  to  become  a  debt  due  as  for 
a  loan.  The  debt  in  the  latter  case  was  one 
which  was  subject  to  offsets  in  the  hands  of  the 
borrower,  white  so  long  as  it  was  a  stock  debt 
it  was  a  trust  fund,  and  the  debtor  could  not 
apply  it  exclusively  upon  his  own  claim  against 
the  insolvent  corporation. 

Concerning  the  validity  of  such  an  arrange- 
ment as  between  the  suoscriber  and  the  cor- 
poration, Mr.  Justice  Miller  said:  "  Undoubt- 
edly this  transaction,  if  nothing  unfair  was 
intended,  was  one  which  the  parties  could  do 
effectually,  so  far  as  they  alone  were  con- 
cerned. T-ivo  private  persons  could  thus 
change  the  nature  of  the  indebtedness  of  one 
to  the  other,  if  it  was  found  to  be  mutually 
convenient  to  do  so;  and  in  any  controversy 
which  might  or  could  grow  out  of  the  matter 
between  the  insurance  company  and  the  appel- 
lant we  are  not  prepared  to  say  that  the  com- 
pany, as  a  corporate  body,  could  deny  that 
the  stock  was  paid  in  full."  The  court,  how- 
ever, held  that,  upon  a  suit  by  the  assignee 
in  bankruptcy  of  the  corporation,  the  stock 
had  not  in  fact  been  paid  in  such. manner  as  to 
prevent  a  recovery  for  benefit  of  creditors,  and 
the  defendant  was  not  allowed  to  offset  his  lia- 
bility upon  his  notes  given  for  the  alleged  loan 
to  him  by  the  company  by  a  claim  lie  held 
agaUist  the  corporation. 

Concerning  this  case,  it  is  enough  to  say  that 
the  vah'dity  of  the  arrangement  as  against  the 
company  could  very  well  be  rested  upon  the 
fact  that  such  a  lending  of  money  to  the  share 
subscriber  was  not  prohibited  by  the  charter  of 
the  corporation;  and  no  public  policy  was  vio- 
lated, in  that  the  corporation  had  only  taken 
•  the  secured  notes  of  the  subscriber  in  place  and 
stead  of  his  unsecured  liability  as  a  sharehold- 
er; or  these  notes  stood  for  and  represented  an 
investment  of  the  capital  of  the  company,  and, 
being  an  insurance  company  expressly  permit- 
ted to  lend  out  or  otherwise  invest  its  funds,  no 
reason  occurs  why  the  company  should  not  be 
regarded  as  bound  by  such  a  change  in  the 
character  of  the  debt.  The  case,  however, 
would  be  different  if  such  loans,  or  any  other, 
had  been  made  by  a  manufacturing  corpora- 
tion under  the  general  Incorporation  Laws  of 
this  State;  the  lending  of  money  to  stockholders 
beinp  expressly  prohibited  by  stich  corporations. 

In  the  case  of  ScoviU  v.  Thayer  the  stock 
was  subscribed  upon  an  agreement  that,  upon 
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the  payment  of  20  per  cent,  paid  up,  nonassess- 
able certificates  of  stock  should  be  issued  to 
the  nominal  amount  of  Uie  subscription.  Mr, 
Justice  Woods,  speaking  for  the  court,  said, 
concerning  this  contract,  "that  as  between 
them  and  the  company  this  was  a  perfectly 
valid  agreement.  It  was  not  forbidden  by  the 
charter,  or  by  any  law  or  public  policy,  and  as 
between  the  company  and  the  stockholders  was 
just  as  binding  as  if  it  had  been  expressly 
authorized  by  tne  charter." 

When  he  came  to  consider  the  matter  as  it 
affected  creditors,  he  said:  "But  the  doctrine 
of  this  court  is  that  such  a  contract,  though 
binding  on  the  company,  is  a  fraud  in  law  on 
its  cr^itors,  which  they  can  set  aside;  that 
when  their  rights  intervene,  and  their  claims 
are  to  be  satisfied,  the  stockholders  can  be  re- 
quired to  pay  their  stock  in  full.  The  reason 
is  that  the  stock  subscribed  is  considered  in 
equity  as  a  trust  fund  for  the  payment  of 
creditors.  It  is  so  held  out  to  the  public,  who 
have  no  means  of  knowing  the  private  con- 
tracts made  between  the  corporation  and  its 
stockholders.  The  creditor  has  therefore  the 
right  to  presume  that  the  stock  subscribed  has 
been,  or  will  be,  paid  up;  and  if  it  is  not,  a 
court  of  equity  will,  at  bis  instance,  require  it 
to  be  paid?'    105  U.  8.  154  [26  L.  ed.  978]. 

This  case  is  differentiated  from  the  one  now 
under  consideration  in  several  important  par- 
ticulars. First,  it  is  important  to  notice  that 
the  question  did  not  arise  between  the  corpora- 
tion and  the  subscriber.  The  controversy  was 
between  subscribers  and  the  creditors  of  an  in- 
solvent corporation.  The  point  only  arose  be- 
cause it  became  necessary  to  determine  when  the 
right  of  action  in  favor  of  the  creditor  accrued 
with  reference  to  the  Statute  of  Limitations, 
which  was  pleaded  by  the  stockholder.  In 
order  to  defeat  this  defense,  the  court  held  that 
the  arrang:ement  was  valid  as  to  the  corpora- 
tion; that  in  equity  the  meaning  and  effect  of 
the  agreement  was  this,  namely: 

"That  the  stockholders  should  pay,  say.  for 
example,  $20  per  share  on  their  stock,  and  no 
more,  unless  it  became  necessary  to  pay  more 
to  satisfy  the  creditors  of  the  company;  and 
when  the  necessity  arose,  and  the  amount  re- 
quired was  ascertained,  then  to  make  such  ad- 
aitional  payment  on  the  stock  as  the  satisfac- 
tion of  the  claims  of  creditors  required." 

The  court,  upon  this  construction  of  this 
agreement,  held  that  the  statute  had  not  begun 
to  run  until  the  assets  of  the  company  proved 
insufficient  to  pay  debts. 

Again;  the  contract  as  between  the  company 
and  the  subscriber  was  an  executed  one,  whUe 
here  we  have  one  executory,  and  which  the 
corporation  has  refused  to  carry  out. 

In  the  third  place,  the  court  found  that  the 
charter  did  not  prohibit  such  an  agreement, 
nor  was  it  contrary  to  any  law  or  public  policy 
of  the  State  of  Kansas,  where  the  corporation 
resided  and  where  the  contract  was  made.  But 
the  broadest  and  most  obvious  distinction  be- 
tween this  case  and  that  will  be  observed  when 
we  analyze  the  contract  set  up  by  complainant, 
and  ascertain  its  legal  effects,  and  then  see 
wherein  such  a  contract  is  prohibited  by  the 
charter  of  the  defendant  corporation,  and  to 
what  extent  it  may  contravene  the  public  policy 
of  this  State. 
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Tbe  scheme  proposed,  upon  which  this  cor- 
poration was  to  be  organized,  fixed  the  capital 
itock  at  $350,000.  The  public  has  a  right  to 
piesame  tiiat  this  stock  hais  been  in  ^ooaf  aith 
fiubBcribed,  and  that  it  will  be  paid.  They 
have  also  tbe  right  to  presume  that  the  fund 
thus  subscribed  and  paid  in  will  in  good  faith 
be  retained  in  the  business  of  the  company, 
and  that  it,  or  the  plant  and  property  repre- 
sented by  it,  will  in  good  faith  be  held  and 
pF^erved  as  a  capital  and  basis  of  credit  and 
confidence.  This  mudi  is  held  out  to  the  pub- 
lic by  the  representation  that  its  capital  stock 
is|9@0,000. 

Bat  ronning  along  with  this  proposition  that 
there  shall  be  a  capUal  stock  of  $850,000  is  the 
additional  stipulation  that  the  property  of  the 
compAny,  which  is  to  be  procured  by  means 
of  toi8  capital  stock,  is  to  be  mortgaged  to 
secure  bonds,  in  amount  precisely  equal  to  the 
whole  capital  stock;  and  the  bonds,  instead  of 
being  sold  for  their  market  value,  and  the  pro- 
ceeds applied  to  corporate  uses,  are  to  be 
divided  out  amonff  tiie  stockholders.  Says 
complainant  in  his  oill:  "Every  subscriber  was 
to  have  bonds,  and  also  stock  of  the  company, 
each  to  the  amount  of  the  subscription."  The 
result  of  this  scheme,  if  it  had  been  carried 
out,  would  have  been  that  each  subscriber 
would  have  received  the  obligation  of  the  com- 
pany to  repay  to  him,  with  interest,  his  contribu- 
tion to  the  capital  stock  of  the  oompanv;  and 
this  obligation  would  have  been  securea  by  a 
first  mortgage  upon  all  the  company's  prop- 
It  was  an  arrangement  whereby  the  fran- 
diise  was  to  be  seemed,  and  at  the  same  time 
deprive  tbe  public  of  the  security  which  bv 
law  they  are  entitled  to  have,  and  upon  whicn 
the  grant  of  the  franchise  depends.  Whatever 
the  real  motive  and  purpose  of  tbe  promoters 
of  this  arrangement  may  have  been,  its  legal 
effect,  if  valid,  would  have  been  to  throw  all 
the  risks  and  hazards  of  the  business  upon  the 
public  who  should  deal  with  it;  while  the  con- 
tributors were  to  reap  all  possible  gains,  and 
should  be  secured  against  loss  in  the  event  the 
enterprise  prove  unprofitable.  Is  a  contract 
by  which  a  corporation  aerees  to  repay  to  the 
contributors  of  its  capital  stock  their  several 
contributions,  and  whereby  such  contributions 
are  converted  into  corporate  debts,  valid  even 
as  against  the  corporation  ?  Upon  what  con- 
sideration does  such  an  agreement  rest?  And 
what  ix>wer  has  a  corporation  to  bind  itself  by 
ndi  a  contract  ? 

It  is  true,  creditors  out  of  the  way,  that  the 
assets  of  a  private  business  corporation  belong 
in  the  last  analysis  to  the  stockholders,  and 
that  thev  may  by  consent  cease  business,  and 
divide  the  prroperty  among  themselves.  But 
this  ownership  of  assets  is  subject  to  the  higher 
and  superior  rights  of  creditors,  and  as  against 
them  shareholders  have  no  rights  in  these  as- 
sets. No  consent  of  the  corporation  or  of  its 
Aareholders  can  efPectuallj  defeat  the  prior 
■nd  superior  claims  of  creditors  to  the  corpora- 
tkm  property.  Upon  the  winding  up  of  such 
a  corporation,  creditors  must  first  be  paid.  The 
surplus  belongs  to  the  stockholders,  and  this 
the  corporation  is  bound  to  divide  among  them. 
Cut  t^  this  contract  the  corporation  in  effect 
binds  Itself  to  return  the  capital  stock  to  the 
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stockholders  at  a  fixed  time;  that  is,  when  the 
bonds  mature,  regardless  of  the  rights  of  credit- 
ors, and  without  winding  up  tbe  ousiness. 

More  than  this,  the  charter  expressly  forbids 
the  payment  of  any  dividend  which  impaira 
capital  stock;  yet  by  this  arrangement  divi- 
dends are  to  be  paid  under  the  guise  of  inter- 
est, regardless  of  its  effect  upon  the  capital 
stock  of  the  company. 

It  is  no  answer  to  say  that  the  invalidity  of 
such  bonds  as  to  creditora  saves  all  their  rights, 
and  that,  therefore,  the  corporation  ou^ht  to 
be  suffered  to  make  such  contract  with  its 
shareholders  as  it  pleases.  This  argument  ig- 
nores two  very  piain  considerations:  first,  the 
fact  that  a  defense  could  not  be  made  by 
creditora  against  these  bonds  if  they  should 
pass  into  the  hands  of  innocent  purchascre  for 
value;  second,  the  public  policy  of  this  State, 
as  evident  from  its  legislation  ooncernine  such 
corporations,  forbids  the  recognition  of  such 
an  agreement. 

The  theory  upon  which  the  State  has  ren- 
dered the  acquirement  of  the  franchise  to  be  a 
corporation  so  speedy  and  inexpensive  is  based 
upon  the  assumption  that  the  capital  stock 
which  the  company  holds  itself  out  as  having 
will  be  in  fact  paid  in,  and  will  stand  as  a  basis 
of  credit,  instead  of  individual  liability  of  those 
associated  in  busint  ss.  To  secure  a  corporate 
capital  which  shall  be  a  just  substitute  for 
personal  liability,  the  law  required  in  explicit 
terms  that  nothing  shall  be  received  in  pay- 
ment of  the  capital  stock  of  a  manufacturing 
corporation  but  cash  or  lands,  or  patent  rights 
at  a  fair  and  agreed  valuation. 

The  charter  further  prevents  the  creation  of 
debts  beyond  the  capital  stock.  It  prohibits 
the  lending  of  money  to  shareholders,  or  the 
payment  oi  dividends  in  excess  of  actual  profits. 
The  plain  and  obvious  meaning  of  all  these 
requirements,  in  the  light  of  the  substitution 
of  corporate  liability  in  the  place  of  personal 
liability  beyond  the  amount  of  stock  subscrip- 
tion, implies  that  the  organization  stock  shall 
be  paid  up  in  full  at  its  par  value.  The  courts 
have  not  hesitated,  either  in  this  State  or  else- 
where, to  denounce  every  stratagem  and  device 
by  which  the  payment  of  stock  subscriptions 
is  sought  to  be  avoided. 

The  facility  with  which  chartei:s  are  now 
obtained,  the  wonderful  increase  in  the  num- 
ber and  power  of  such  organizations,  the  facil- 
ities afforded  by  the  assumption  of  corporate 
powere  and  franchises  to  bad  and  designing 
men  to  carry  out  evil  and  fraudulent  schcm(?s 
whereby  the  pubUc  are  to  suffer,  the  p]  air  est 
principles  of  common  honesty  and  of  business 
integrity  demand  that  these  business  cor- 
porations shall  be  held  to  the  utmost  good 
laith  in  this  matter  of  capital  stock,  and  that 
all  such  arrangements  as  that  proposed  by  this 
"plan  of  organization"  shall  he  held  void  and 
illegal,  in  that  it  is  jirohibited  by  any  fair  con- 
struction of  the  corporate  powers,  and  in  con- 
travention of  the  plainest  and  most  obvious 
principles  of  public  policy  concerning  such 
companies.  Such  a  contract,  being  prohibited 
by  law,  is  therefore  beyond  the  power  of  the 
corporation,  and  is  void  as  to  the  company,  be- 
ing ultra  tires. 

What  we  have  said  as  to  the  construction  and 
legal  effect  of  the  subscriptions  involved  in  the 
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case  is  Qot  intended  to  apply  to  sales  of,  or  snb- 
scripUoQB  to,  the  stock  of  an  organized  and 
going  corporation,  or  the  sale  of  the  bonds  of 
a  going  corporation.  The  necessities  of  the 
business  of  an  organized  company  mig^ht  de- 
mand an  increase  of  capital  stock;  and,  if  such 
stock  is  lawfully  issued  it  may  very  well  be  of- 
fered upon  special  terms.  In  such  case,  if  the 
market  price  was  less  than  par,  it  is  clear  that 
a  purchaser  or  subscriber  for  such  stock  at  its 
market  value  would,  in  the  absence  of  fraud, 
be  liable  only  for  his  contract  price.  So  a  case 
might  arise  where  the  stock  of  a  goinff  concern 
was  much  depreciated,  and  where  its  bonds 
were  likewise  below  par,  and  there  was  lawful 
authority  to  issue  additional  stock  and  bonds. 

Now,  in  such  case,  the  real  market  value  of 
an  equal  amount  of  stock  and  bonds  might  not 
exceed,  or  even  equal,  the  par  value  of  either. 
In  such  cases,  all  questions  of  fraud  aside,  a 
purchaser  would  only  be  held  for  his  contract 
price.  The  case  we  have  been  considering  is 
that  of  the  issue  of  the  initiatory  or  organiza- 
tion stocks  that  class  of  stock  which  is  to  con- 
stitute the  capital  stock  upon  which  the  grant 
of  the  franchise  depends. 

Says  Mr.  Morawetz:  '*It  is  evident,  there- 
fore, that  the  issue  of  certificates  for  paid  up 
shares  to  a  shareholder  whose  shares  have  not 
in  fact  been  paid  up  is  unauthorized.  It  would 
be  a  direct  infringement  of  the  rights  of  all  ex- 
isting shareholders  in  the  company,  and  a 
source  of  fraud  upon  persons  giviug  the  com 
pany  credit,  or  dealing  in  its  shares  thereafter. 

However,  after  the  capital  of  a  corporation 
has  been  reduced  by  losses,  it  would  not  be  a 
wron^  against  the  existing  shareholder  to  issue 
certificates  for  paid  up  shares  on  payment  of 
less  than  their  par  value.  Under  these  circum- 
stances fairness  and  equality  would  merely  re- 
quire that  the  new  snares  be  issued  at  their 
actual  or  market  value.  It  shares  in  a  corpo- 
ration could  in  no  case  be  issued  at  less  than 
their  face  value,  it  would  be  practically  impos- 
sible to  increase  the  capital  oi  a  corporation  by 
the  sale  of  new  shares  after  the  value  of  its 
shares  had  fallen  below  par."  1  Morawetz, 
Priv.  Corp.  §  806. 

The  corporation  having  refused  to  execute 
this  agreement,  requiring  it  to  issue  its  bonds 
to  the  subscribers  for  stock,  and  having  deter- 
mined that  such  a  contract  was  void  and  illegal, 
as  beyond  the  power  of  the  corporation,  it  can- 
not, therefore,  be  specifically  executed.  This 
brings  us  to  a  consideration  of  the  question  as 
to  whether  the  refusal  of  the  corporation  to 
execute  this  illegal  agreement  relieves  complain- 
ant from  his  liabiuty  as  a  subscriber  to  the 
capital  stock  of  this  company.  His  subscrip- 
tion cannot  be  regarded  as  one  upon  a  concft- 
tion  precedent.  He  subscribed,  not  upon  con- 
dition that,  before  he  should  be  required  to  pay, 
the  shares  and  bonds  should  be  delivered  to 
him.  On  the  contrary,  his  bill  shows  that  he 
has  alreadjT  paid  $1,000  upon  his  liability,  and 
executed  his  negotiable  notes  f  >r  the  remainder; 
and  he  states  ttiat  he  was  to  pay  his  subscrip- 
tion ** as  calls"  should  be  made.  He  clear^ 
contemplated  that  his  subscription  should  be 
paid  before  any  bonds  were  to  be  issued;  for  the 
bonds  were  to  be  secured  by  a  mortgage  of 
the  company's  plant,  and  this  could  not  be 
created,  except  upon  the  supposition  that  the 
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capital  stock  should  be  paid  in,  aLd  then  in- 
vested in  a  plant,  which  was  to  be  mortgaged 
to  secure  the  bonds. 

When  a  subscription  is  taken  distinctly  upon 
the  condition  that  it  is  not  to  be  binding  imtil 
a  stipulated  thing  is  done,  then  such  a  subscrib- 
er does  not  become  a  stockholder,  and  is  not 
entitled  to  the  rights,  or  charged  with  the  bur- 
dens, of  a  stockholder  until  the  condition  haa 
been  complied  with.  This  court  said,  concern- 
ing conditional  subscriptions:  '*  The  capital  of 
stock  companies  consists  of  their  stock  sub- 
scriptions. This  is  the  basis  of  credit,  and  an 
essential  to  organization.  This  is  a  trust  fund 
for  the  benefit  of  creditors  in  case  of  insolvency. 
Conditional  subscriptions  to  the  stock  of  cor- 
porations are  unusual,  and  often  operate  to  de- 
feat subscribers  who  become  such  absolutely, 
and  upon  the  faith  that  all  the  stock  is  equally 
bound  to  contribute  to  the  hazards  of  the  enter- 
prise. It  misleads  creditors,  and  is  the  fruic- 
ful  source  of  litigation  and  disaster.  Tendinis 
to  the  ensnarement  of  creditors,  and  contrary 
to  a  sound  public  policy,  conditional  subscrip- 
tions to  corporate  shares  ought  not  to  be  en- 
couraged." Paducah  d  M.  B.  Co,  v.  Park»,  86 
Tenn.  660. 

In  that  case  the  subscription  was  payable, 
one  fourth  when  the  railway  was  completed  to 
the  county  line,  remainder  in  four  equal  install- 
ments as  the  work  progressed  through  the 
county,  upon  the  proviso  that  the  company  es- 
tablished a  depot  at  Newbern.  The  company 
failed  before  a  depot  was  established  at  r^ew- 
bem,  and  it  was  insisted  that  the  subscription 
was  thereby  avoided.  This  court  held  that  the 
subscription  became  absolute  upon  completion 
of  the  road  to  the  county  line;  that  the  proviso 
that  a  depot  should  be  established  at  Newbem 
was  not  a  condition  precedent,  but  an  independ- 
ent stipulation;  that  the  acts  to  be  done  were 
to  be  done  at  different  times,  and  hence  were 
independent  stipulations,  and  the  remedy  of 
the  subscriber  was  for  a  breach  of  the  stipula- 
tion in  his  favor. 

A  condition  subsequent  is  thus  defined  bv 
Mr.  Cook  in  his  work  on  Stockholders:  "A 
subscription  on  a  condition  subsequent  contains 
a  contract  between  the  corporation  and  the  sub- 
scriber whereby  the  corporation  agrees  to  do 
some  act,'  thereby  combining  two  contracts — 
one,  the  contract  of  subscripdon,  the  other,  an 
ordinary  contract  of  the  corporation  to  perform 
cert ain  specified  acts.  The  subscription  is  valid 
and  enforceable  whether  the  conditions  are  per- 
formed or  not.  The  condition  subsequent  is 
the  same  as  a  separate  collateral  contract  be- 
tween the  corporation  and  the  subscriber,  for 
breach  of  which  an  action  for  damages  is  the 
remedy."    Cook,  Stocks  &  Stockholders,  §  78. 

That  Dr.  Morrow's  purpose  was  to  become  a 
shareholder  cannot  be  doubted.  The  company 
regarded  him  as  such,  and  he  so  regarded  him- 
self, for  he  not  only  ac^ed  as  a  stockholder,  but 
became  a  director  of  the  corporation. 

Says  Mr.  Morawetz:  *'  If  it  appears  that  the 
subscriber  intended  to  become  a  member  of  the 
corporation,  and  as  such  entitled  to  vote  at 
meetings,  and  otherwise  enjoy  the  privileges  of 
membership,  it  is  clear  that  the  subscription 
cannot  be  deemed  a  subscription  upon  condi- 
tion precedent"  1  Morawetz,  Priv.  Ootn. 
§89. 
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It  follows  from  all  that  we  have  said  that  the 
■tipiilatious  coDoerniDff  the  issuance  of  bonds  to 
Bubscribers  for  capital  stock  was  not  a  condi- 
tion precedent  to  liability  upon  the  subscrip- 
tioD.  It  was  nothing  more  than  an  independ- 
ent stipulation,  for  tne  breach  of  whicn  the 
remedj  would  be  in  damases.  The  failure  of 
the  company  to  carry  out  this  collateral  agree- 
ment does  not  defeat  liability  upon  the  sub- 


scription. This  breached  covenant  or  independ- 
ent contract  was,  however,  illegal  and  void, 
whether  regarded  as  a  condition  precedent  or 
subsequent,  and  'for  such  breach  no  action 
would  lie.  It  follows  that,  inasmuch  as  com- 
plainant is  liable  in  equity  and  at  law  upon  hia 
subscription,  there  is  no  equity  whatever  in  liis 
bill,  and  the  decree  dUmining  it,  toith  eoete,  ii 
affirmed.  * 
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ALEXANDER,  Appt. 

(....N.C.....) 

LA  eontraet  to  pay  a  fee  far  eervlces 

rendered  by  a  phsrsician  who  is  not  hoensed  to 
practice  medicine  Is  void  in  Its  Inoeptlon  where  a 
etatate  prohibits  him  from  praotloing  as  a  physl- 
dan  for  fee  or  reward. 


[  sunendment  to  a  statute  prohlbltiiiff 
»  peraon  finom  practicing  medicine  wltC- 
ovn  a  licenae,  whicn  provides  that  it  shall  not  ap- 
ply to  phyaiclans  who  have  a  diploma  from  a 
resiilar  medical  coUege,  cannot  make  valid  a  con- 
tract made  before  the  paEsing  of  the  amendment 
to  pay  for  the  services  of  an  unlicensed  physician 
wbo  had  such  a  diploma,  which  contract  was  void 
in  Mi  inception. 

S.8ervloes  rendered  by  an  nnliceneed 
pli^elclan  under  a  contract  which  was  void  in 
tCBlnoeption,becauae  prohibited  by  statute*  do  not 
oonstltute  a  considenition  which  will  support  an 
ezpress  promise  to  pay  for  the  services. 

(February  18, 1889.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Tyrrell  County  Superior  Court  in  fa- 
Tor  of  ^intiffs  in  an  action  b^  the  distributees 
of  one  Puckett,  deceased,  against  his  adminis- 
trator for  an  accounting  of  certain  mone}rs 
which  he  had  retained  from  the  estate  for  his 
flerrioes  as  physician.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Metgn.  Graady  A  Aydlett*  for  appellant: 

Section  8132  of  the  Code  was  amended  by 
Acta  1885,  p.  501,  so  as  not  to  apply  to  physi- 
<aaDfl  who  have  a  diploma,  etc 

Acts  1885,  p.  180,  §  8122. 

The  Act  of  1886,  p.  601,  applies  to  our  case. 
Betmactive  laws  are  not  unconstitutional  but 
competent  to  affect  remedies,  not  rights. 

TaboT  ▼.  Ward,  83  N.  C.  204;  Hintim  v.  Bin- 
tan,  PhU.  L.  415;  State  v.  Pool,  5  Ired.  L.  105; 
etaU  V.  BeU,  Phil.  L.  76. 

There  is  no  such  thing  as  a  vested  right  in 
any  particular  remedy. 

Tabtn^  ▼.  Ward,  88  N.  C.  205;  Washington  ToU 
Bridge  Co.  ▼.  Bea'vifiyrt,  81  N.  C.  505. 

Mettere.  Ptaden  9t  Vann  and  B.  P.  Felt- 
OB»  for  respondents: 

The  defendant  commenced  to  practice  medi- 
eine  in  1876  and  has  failed  to  apply  for  or  ob- 
tain a  license  from  the  board  of  medical  exam- 
iners. He  has  no  right  to  charge  for  his 
aenricea  nor  can  he  sue  for  or  recover  the  same 
in  any  court 

Code,  8122,  8182. 
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That  his  intestate  promised  before  his  death 
to  pay  the  amount  of  bis  bill  can  make  no  dif- 
ference. The  law  would  be  untrue  to  itself  to 
permit  such  an  evasion. 

Calten  v.  WiUiams,  6^  N.  C.  168;  Turner  ▼. 
Peacock,  2  Dev.  L.  808;  Warden  v.  Ptummer,  4 
Jones,  L.  524;  Steere  v.  Lashley,  6  T.  R.  61; 
Bishop,  Contr.  §§  469,  470,  472,  478,  549. 

The  law  does  not  recognize  any  difference 
between  acts  malum  in  ee  and  malum  prohibit- 
um. 

Sharp  V.  Farmer,  4  Dev.  &  B.  L.  122;  Bishop, 
Contr.  §  471. 

Shepherd*  J.,  delivered  the  opinion  of  the 
court: 

The  Act  of  Assembly  of  1858,  chap.  258,  %  2, 
re-enacted  by  section  8122  of  the  Code,  pro- 
vides that  "No  person  shall  practice  medicine 
or  surgery,  nor  any  of  the  branches  thereof, 
nor  in  any  case  prescribe  for  the  cure  of  dis- 
eases, for  lee  or  reward,  unless  he  shall  have 
been  firs#  licensed  so  to  do  in  the  manner  here- 
inafter provided;  Provided,  That  no  person  who 
shall  practice  in  violation  of  this  chapter  shall 
be  guilty  of  a  misdemeanor." 

Section  2  of  the  same  Act,  re-enacted  by  sec- 
tion 8182  of  the  Code,  provides  that  such  per- 
sons shall  not  be  entitled  to  sue  for  or  recover 
before  any  court  for  such  services. 

The  defendant  has  been  constantly  practicing 
medicine  since  he  received  a  diploma  from  the 
regular  medical  college  in  1867,  and  "for  fee 
or  reward"  rendered  the  services  in  1883  which 
constitute  the  basis  of  his  claim  in  this  action. 
The  performance  of  such  services  for  fee  or  re- 
ward was  absolutely  prohibited  by  the  statute, 
and  the  contract  was  therefore  void  in  its  in- 
ception. It  is  immaterial  whether  the  act  of 
the  defendant  was  malum  in  se  or  merely  malum 
prohibitum. 

Ruffin,  (Jh.  J.,  in  Sharp  v.  Farmer,  4  Dev. 
&  B.  L.  122,  says  that  the  distinction  between 
these  "was  never  sound,  and  is  entirely  disre- 
garded; for  the  law  would  be  false  to  itself  if 
It  allowed  a  party  through  its  tribunals  to  de- 
rive advantage  from  a  contract  made  against 
the  intent  and  express  provisions  of  the  law." 

The  defendant,  however,  insists  that  vitally 
is  given  to  this  void  contract  by  chapter  261, 
Acts  1885,  which  provides  that  section  8182  of 
the  Code  be  amended  **by  adding  after  the  last 
words  of  said  section  the  words,  ^Provided,  That 
this  section  shall  not  apply  to  physicians  who 
have  a  diploma  from  a  regular  medical  college, 
prior  to  January  1,  188U7"  What  effect  this 
proviso  has  upon  section  8122,  by  way  of  re- 
pealing its  prohibitory  features  as  to  such  cases, 
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we  are  not  now  cnlled  upon  to  decide,  as  the 
Amendatorv  Act  is  clearly  prospective,  and 
does  not  aflfect  the  case  before  us.  Bichardson 
▼.  Ihrman,  28  Ala.  681;  Dwar.  Stat  162  et  aeq. 

Even  if  the  statute  were  in  terms  retroactive, 
and  repealed  section  8122,  it  could  not  have  the 
effect  of  creating  a  liability.  '  *  A  contract,  void 
at  the  time  of  its  inception,  cannot  be  vali- 
dated by  subsequent  legislation.  And  if  it  vio- 
lates, when  made,  a  statute,  the  repeal  of  that 
statute  does  not  make  it  operative.'^  1  Whart. 
Cont.  g  868. 

If  the  contract  bad  not  been  void  by  reason 
of  section  8122,  the  defendant  would  have  been 
entitled  to  enforce  his  claim  after  the  passage 
of  the  Amendatory  Act,  the  effect  of  which 
was  to  remove  the  disability  to  sue,  imposed 
bv  section  8182;  that  section  not  affecting  the 
nght  but  the  remedy  only.  EewiU  v.  WUeox, 
1  Met.  154. 

It  is  further  contended  that,  notwithstanding 
this  construction  of  the  several  Acts  of  Assem- 
bly, ttie  defendant  is  entitled  to  enforce  his 
claim  by  reason  of  the  express  promise  of  his 
intestate  to  pay  for  the  services.  The  date  of 
this  promise  does  not  appear  from  the  case  pre- 
pared by  the  court  below.  The  record  shows 
that  administration  was  granted  before  the 
passage  of  the  Act  of  1885.  However  this  may 
oe,  we  are  of  Uie  opinion  that,  the  contract  be- 


ing void  in  its  inception,  there  was  no  consid- 
eration to  support  the  promise,  and  it  is  there- 
fore ineffectual  to  sustain  the  defendants'  de- 
mand. 

The  doctrine  of  a  purely  moral  consideration 
being  sufficient  to  support  an  express  promise, 
attributed  to  Lord  Mansfield,  was,  as  is  said  bj 
Mr.  Wharton,  in  bis  work  on  Contracts,  tupra, 
%  512,  *'soon  abandoned,  even  in  his  own  court; 
and  it  is  now  settled,  both  in  England  and  the 
United  States,  that  no  merely  moral  obligation, 
no  matter  how  strong,  can  support  a  promise 
unless  the  benefit  from  which  the  obligation 
arises  was  conditioned  on  the  promise." 

In  the  elaborate  note  to  the  case  of  WennaU 
V.  Adney,  8  Bos.  &  P.  252,  the  true  rule,  it 
seems  to  us,  is  laid  down:  ''That  if  a  contract 
between  two  persons  be  void,  and  not  merely 
voidable,  no  subsequent  express  promise  vnU 
operate  to  charge  the  party  promising,  even 
though  he  has  derived  the  benefit  from  the 
contract."  This  viev  is  fully  sustained  in 
Felton  V.  Reid,  7  Jones,  L.  (N.  0.)  270,  and  in 
Smith,  on  Contracts,  208,  where  the  author 
quotes  with  approval  the  language  of  TindaJ, 
Cfh,  J.,  that  "A  subsequent  express  promise 
will  not  convert  into  a  debt  that  which  of  itself 
was  not  a  legal  debt." 

We  are  of  the  opinion  that  there  woe  no  error, 
and  that  the  judgment  ehotUd  be  affirm/ed. 


PENNSYLVANIA  SUPREME  COURT. 


Paul  0.  GREENWOOD,  Plf,  in  Err,, 

V. 

PHILADELPHIA,  WILMINGTON  4 
BALTIMORE  R.  CO. 


(. 


.Pa.. 


1.  A  nuui  luui  no  rlg^ht  to  omit  the  ordinary 
precautions  when  approaohinff  a  railroad 
oroflsing  at  which  gates  have  been  established, 
merely  because  he  finds  the  gates  up. 

B.  A  member  of  a  hose  company»  driving  at 
a  rapid  rate,  with  other  members  on  the  hose 
carriage,  looking  for  a  fire,  who  does  not  even 
Blacken  speed  on  approaching  a  railroad  croesing, 
is  guilty  of  such  contributory  negligence  as  bars 
his  right  to  recover  for  iojuries  received  from 
being  struck  by  a  train,  although  the  gates  estab- 
lished at  the  croesing,  having  become  out  of  or- 
der that  day,  were  not  closed,  and  the  watchman 
stationed  there  displayed  no  light  and  gave  no 
warning. 

(March  18, 1889.) 

ERROR  to  the  Common  Pleas  of  Delaware 
County,  to  review  a  judgment  in  favor  of 
defendant' In  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant's  negligence.  Af' 
firmed. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Mcssre,  J.  B.  i^  J.  H.  Hinkson  and  W. 
B.  Broomall,  for  plaintiff  in  error: 

The  rule  as  to  "stopping,  looking  and  listen- 
ine,"  does  not  apply  m  all  cases. 

Pa.  H.  Co.  v.  Ackerman,  74  Pa.  268;  Pa.  R. 
Co.  V.  Beate,  73  Pa.  604;  Delaware,  L.  <fc  W.  R.  Co, 

8  L.  R.  A. 


V.  Smith,  28  Legal  Int.  101;  Berry  ▼.  Pa.  R.  €h, 
6  Cent.  Rep.  Ill,  48  N.  J.  L.  141. 

In  built-up  parts  of  the  country— in  towns 
and  villages— the  railroad  is  bound  to  use  ad- 
ditional precautions,  and  the  traveler  has  a 
right  to  expect  them,  and  to  rely  upon  them^ 
and  eovem  his  conduct  accordingly. 

Phila.  A  R.  R,  Go.  v.  iLrtin,  Si  Pa.  76;  Oor- 
reU  V.  Burlington,  G.  R.  A  M.  R.  Co,  88  Iowa. 
120,  18  Am.  Rep.  22;  Afe  WiUianu  v.  Keim,  1 
Pa.  Supreme  Ct.  Cas.  No.  1. 

Even  if  the  failure  of  a  railway  to  perform  a 
duty  imposed  by  a  municipal  ordinance  may 
not  be  considered  as  negligence,  still  it  is  evi- 
dence of  negli^nce. 

Patterson,  Railway  Accident  Law,  %  41. 

Wherever  the  plaintiff  is  thrown  off  his 
guard  by  the  acts  or  omissions  of  the  defend- 
ant, he  is  not  held  to  the  same  rule  as  to  negli- 
gence that  would  be  imposed  on  him  other- 
wise 

Pa.  R,  Go,  V.  Ogier,  85  Pa.  72;  Phila,  d  71 
R.  Go,  V.  Hagan,  47  Pa.  244. 

As  the  defendant  could  not  use  the  ordinary 
signals,  it  was  bound  to  use  extra  precaution. 
There  is  no  proof  that  it  did. 

See  Phila.  d  R,  R,  Go,  v.  EiUipi,  88  Pa,  405; 
Pa.  R,  Go.  V.  Werner,  89  Pa.  69. 

The  speed  of  the  train,  the  time  reasonablr 
required  for  the  decedent  to  cross  the  track 
after  he  bad  fully  committed  himself  to  the 
act,  the  absence  of  the  usual  warning  of  the 
train's  approach,  the  topography  of  the  ground, 
and  the  opportunity  which  the  decedent  had 
for  self-preservation  were  considerations  for 
the  jury. 

Schum  V.  Pa,  R,  Co.  107  Pa.  18.    See  f\i.  A. 


See  also  5  L.  R.  A.  544;  22  L.  U.  A.  3:}. 


1889. 
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Cb.  ▼.  Ackerman,  74  Pa.  288;  Pa.  R.  Co.  v. 
Cdo:>,  2  Cent.  Rep.  828,  111  Pa.  487;  Delaware, 
Z.  <t-  W,  B,  Co.  V.  Cadow,  12  Cent.  Rep.  725. 
120  Pa.  659;  Schmidt  ▼.  MeGiU,  12  Cent.  Rep. 
735,  120  Pa.  412;  Pa.  R  Co.  v.  White,  88  Pa. 
S29;  Pa.  jR.  Oo.  v.  Werner,  89  Pa.  59;  Phila. 
City  Pan.  B.  Co.  V.  Henriee,  92  Pa.  481;  Ger- 
nunUovm  Pa$i.  B.  Co.  v.  Walling,  97  Pa.  55; 
ra.  B.  Oo.  V.  PtUn,  8  Cent.  Rep.  405, 116  Pa. 
216;  SchaU  ▼.  Colt,  107  Pa.  1;  Lehigh  Valley 
P.  Co.  Y.  Oreiner,  4  Cent.  Rep.  898,  118  Pa. 
000. 

It  is  not  always  contributory  negligence  to 
cross  a  railroad  without  waiting  for  a  pasdng 
train  to  go  so  far  as  to  see  if  another  is  coming. 

Phila.  d  B.  B.  Co.  y.  Curr,  99  Pa.  505,  11 
W.  N.  C.  549;  Pa.  B.  Co.  v.  Oarrey,  1 08  Pa. 
Z69;  Catawista  B.  Co.  v.  Amutrorig,  49  Pa. 
186. 

If  the  railroad  company  was  negligent,  it  is 
no  answer  to  say  that  the  driver  of  the  hose 
cart  was  also  neglieent. 

BurrtU  Twp.  v.  Uncapher,  10  Cent.  Rep.  828, 
117  Pa.  858. 

Mr.  WillljuB  Ward  for  defendant  in  error. 


^n,  Ch,  J,,  delivered  the  opinion  of 
the  court: 

The  plaintiff  brought  this  action  in  the  court 
below  to  recover  damages  for  injuries  received 
br  bim,  and  which  he  claims  were  caused  by 
the  of'rligence  of  the  defendant  company.  The 
court  below  gave  a  binding  instruction  to  the 
jory  to  find  for  the  defendant. 

Under  such  circumstances  we  must  assume, 
not  only  that  a]l  of  the  plaintiff's  testimony  is 
true,  but  that  he  Is  entitled  to  every  inference 
fairly  to  be  drawn  from  it. 

The  facts  of  the  case,  as  we  gather  them  from 
tbe  evidence,  may  be  briefly  stated  as  follows: 

The  plaintiff  was  a  member  of  the  Han- 
ley  Hose  Company  in  the  City  of  Chester. 
On  tbe  night  of  March  26,  188i7,  he  was  at 
the  hose  bouse  and  informed  one  or  more 
menabers  that  there  was  a  fire.  To  use  his  own 
language:  "It  looked  from  Edgmont  Avenue 
to  be  over  at  Mr.  Eyre's  house,  around  Seventh 
Street.    That  is  where  I  seen  the  fire." 

No  other  person  in  Chester  appears  to  have 
seen  this  alleged  fire;  nor  was  there  any  alarm 
g:iyen  to  any  of  the  other  engine  houses.  The 
resnlt  of  the  plaintiff's  announcement  at  the 
Hanley  Hose  Company's  house  was  that  the 
company  immediately  turned  out.  Tbe  plaint- 
iff and  one  or  two  others  got  on  the  bose  car- 
riage,and  with  a  spirited  horse  started  oul  to  find 
tbe  file.  The  horse  was  driven  at  a  rapid  rate 
of  speed  for  some  distance  along  Fifth  Street 
and  then  turned  up  Welsh  Street. 

The  railroad  of  the  defendant  companv  was 
•one  square  from  the  comer  of  Fifth  and  Welsh. 
At  the  railroad  crossine  the  companv  had  for 
some  time  kept  a  watchmah,  and  safety  gates, 
which  were  lowered  upon  the  approach  of 
trains. 

Upon  the  night  in  question  when  the  hose 
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carriage  approached  the  crossing  the  gates 
were  not  lowered;  they  had  become  out  of  or- 
der Ibat  morninp:  and  had  not  been  repaired. 
The  watchman  displayed  no  light  and  gave  no 
warning.  The  bose  carriage  did  not  stop  as  it 
approached  the  track  in  oraer  to  afford  an  op- 
portunity to  look  and  listen;  nor  did  it  even 
slacken  its  speed,  but  continued  on,  was  struck 
by  the  train,  and  tbe  plaintiff  was  thrown  off 
the  carriage  and  injured. 

Under  such  circumstances  does  tbe  case  come 
within  the  familiar  rule  "stop,  look  and  lis- 
ten ?"  It  was  stronglv  urged  upon  the  argu- 
ment that  the  rule  referred  to  does  not  apply 
for  the  reasons  (a)  that  the  plaintiff  had  a  right 
to  rely  upon  the  fact  that  the  safety  gates  were 
up;  and  (h)  that  the  said  rule  is  not  applicable 
to  towns  and  cities  where  trains  are  constantly 
crossing  streets. 

I  do  not  understand  the  law  to  be  that  when 
a  railroad  company  adopts  safety  gates  or  anv 
other  appliance  for  the  protection  of  the  pubhc 
tbe  public  are  thereby  absolved  from  the  duty 
of  taking  any  care  of  themselves. 

Concaaing  thnt  the  company  was  required  to 
take  extra  precaution  by  reason  of  ue  gates 
being  out  or  order,  yet  the  plaintiff  was  also 
bound  to  do  his  part.  lie  has  no  right  to  omit 
the  ordinary  precautions  when  approaching  a 
railroad  crossinff  merely  because  he  finds 
the  gates  up.  Machinery  of  all  kinds  is 
liable  to  ^t  out  of  order,  and  may  do  so  Just 
at  the  critical  moment  of  the  approach  of  a 
train.  In  all  such  cases  tbe  safety  of  tbe  travel- 
ing public  requires  that  each  party  shall  be 
held  to  the  exercise  of  due  care. 

Had  this  hose  carriage  stopped  near  the  cross- 
ing instead  of  rushing  on  at  reckless  speed, 
this  accident  would  not  have  happened.  The 
train  could  have  been  seen  for  100  feet  before 
the  crossing  was  reached.  If  the  rule  to  stop, 
look  and  listen  were  always  observed,  an  acci- 
dent at  crossings  now  so  frequent,  would  rarely 
occur,  whether  in  town  or  country. 

It  is  difficult  to  see  why  the  rule  is  not  as 
important  in  towns  and  cities  as  in  the  country, 
where  in  many  instances  the  track  can  be  seen 
for  a  long  distance.  The  rule  itself  is  so  valu- 
able; is  sustained  by  s\ich  abundant  authority; 
and  is  moreover  founded  upon  such  excellent 
common  sense  reasons— that  we  will  neither 
depart  from  it  nor  allow  it  to  be  undermined 
by  exceptions.  It  is  a  clear  and  certain  rule 
of  duty,  and  a  departure  from  it  is  more  than 
evidence  of  negligence;  it  is  negligence  per  9e, 

I  have  not  referred  to  the  question  of  the  city 
ordinances,  for,  conceding  the  negligence  of 
the  defendant  company,  tbe  plaintiffwas  guil^ 
of  such  contributory  negligence  as  ban  his 
right  to  recover.  iNor  have  I  discussed  the 
numerous  cases  cited,  as  but  few  of  them  have 
any  application  to  the  peculiar  circumstances 
of  this  case. 

Judgment  affirmed. 

Green  and  Clark*  JJ.,  absentp 
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City  of  WINONA,  Appt,, 

V. 

SCHOOL  DISTRICT  No.  82,  Winona  Coun- 
ty, Bespt 

*1.  Special  lAWB  187S»  chap.  166t  entitled 
*' A  n  Act  for  the  BBtablishment  orPubllc  Schoolsin 
the  City  of  Winona,**  established  a  sohool  system, 
not  for  the  territory  then  within  the  city  limits, 
but  for  the  City  of  Winona,  whether  enlarged  or 
diminished  in  area  by  future  le^islatton;  hence, 
that  part  of  the  territory  of  the  defendant  school 
district  which  was  annexed  to  the  dty  by  Special 
Laws  1887,  chap.  6,  became  a  part  of  it  for  school 
as  well  as  other  municipal  purposes,  and  ceased 
to  be  a  part  of  defendant. 

t.  The  Act  of  1887»  referred  to.  is  not  repug- 
nant to  section  27,  art  4,  of  the  Constitution  of 
the  State,  because  the  matter  of  the  change  in  the 
boundaries  of  scdiool  districts  is  not  mentioned  in 
the  title. ' 

t-If  a  partof  aterriUiryof  ammilelpal 
eorporaticm  is  eeparated  finom  it  by  an- 
nexation to  another,  or  by  its  erection  into  a  new 
corporation,  unless  some  other  provision  is  made 
in  the  Act  authorizing  the  separation,  the  old  cor- 
poration (it  not  having  been  abolished)  remains 
subject  to  all  its  liabilities,  and  retains  all  its 
property,  including  that  which,  upon  the  change 
of  boundieules,  happens  to  fall  within  the  limits  of 
the  other  corporation. 

(January  11, 1889.) 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  District  Court  of  Winona  County,  in 
favor  of  defendant  in  an  action  of  ejectmeot 
to  recover  posaession  of  certain  school  property. 
A^lrmed. 

The  facts  sufScientlv  appear  in  the  opinion. 

Mewr»,  H.  L.  Buck  and  W.  A.  Finkeln- 
bargf.  for  appellant: 

The  territory  annexed  to  the  City  of  Winona 
by  the  Act  of  1887  became  part  of  the  special 
school  district  of  Winona. 

In  Connor  v.  Board  of  EductUion  of  8t,  An- 
thony ^  10  Minn.  480,  it  was  held  that  where  the 
Legislature  detached  a  portion  of  the  territory 
of  a  school  district  which  adjoined  the  City  of 
St.  Anthony,  and  included  it  in  the  city,  the 
territory  so  detached  was  incorporated  into  the 
school  district  composed  of  the  City  of  St.  An- 
thony. 

The  incorporation  of  the  territory  upon  which 
the  school  property  in  dispute  is  located,  into 
the  school  district  of  Winona,  carries  with  it 
the  school  property. 

Connor  v.  Board  of  Education  of  Bt.  An- 
thony, 10  Minn.  489;  State  v.  Lake  City,  25 
Minn.  404;  Laramie  Co.  v.  Albany  Co,  92  U.  8. 
807  (28  L.  ed.  552);  North  Hempstead  v.  Hemp- 
stead, 2  Wend.  109;  Dillon,  Mun.  Corp.  §  128; 
Wade  V.  Richmond,  ISGratt.  583;  Higginbotham 
▼.  C<ym.  25  Gratt  638;  Mount  Pleasant  y,  Beck- 

*Head  notes  by  MitchklLi  X 

NoTB.— For  legislative  power  over  munidpal  cor- 
porations, and  chaagre  of  city  limits,  see  Daly  v. 
Mor^run.  1  L.  R.  A.  757  notei 

As  to  coneritutionality  ol  statute  where  matter  in- 
cluded is  not  stated  In  Its  title,  see  Titusville  Tron 
Works  V.  Keystone  Oil  Ck>.  1  L.  R.  A.  861;  Hart  v. 
McEhroy  (Mich.)  8 1:.  B.  A.  008. 
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wUh,  100  U.  S.  525  (25  L.  ed.  701);  Hartftfrd 
Bridge  Co,  y.  East  Hartford,  16  Conn.  171; 
Opinions  of  Atty-Gen.  of  Minn.  pp.  99, 802, 861. 

In  the  absence  of  some  constitutional  prohi- 
bition, the  corporate  existence  of  municipali- 
ties is  subject  to  legislative  control;  and  where 
such  corporation  is  legislated  out  of  ezlstenoe, 
and  its  territory  annexed  to  other  corporations, 
the  latter,  unless  the  Legislature  otherwise  pro- 
vides, becomes  entitled  to  its  property  and  sev- 
erally liable  for  a  proportionate  share  of  its 
then  existing  debts. 

Dillon,  mn.  Corp.  g  186. 

There  is  no  restriction  on  the  power  of  the 
Legislature  to  divide  public  corporations,  unless 
it  is  found  in  the  Constitution  of  the  State;  and 
upon  such  division,  if  the  corpK>ration  possesses 
public  property,  and  no  provision  to  the  con- 
trary is  made  by  the  Legislature,  each  subdi- 
vision of  the  old  corporation  is  entitied  to  hold 
in  sevonlty  the  public  property  which  falls 
within  its  limits. 

Dillon,  Mun.  Corp.  g  188;  K.  HemptUad  v. 
Hempstead,  2  Wena.  109;  La/ramie  Co.  ▼.  AU 
hany  Co.  92  U.  S.  807  (28  L.  ed.  552);  8chaot 
Diet.  No.  1  ▼.  Richardson,  28  Pick.  62;  School 
Bist.  No.  €  V.  Tapley,  1  Allen,  49. 

The  Legislature  has  unlimited  power  over 
municipal  corporations  and  their  property;  such 
corporations  are  altogether  public,  and  their 
property  is  under  the  control  of  the  Legislature, 
and  is  not  within  the  provisions  of  the  Consti- 
tution protecting  privateproperty. 

See  Darlington  v.  N,  TT  81  N.  Y.  164;  Stats 
V.  Lake  City,  25  Minn.  404. 

School  districts  are  quasi  corporations,  and 
under  the  control  of  the  Legislature.  They 
may  be,  at  its  wUl,  changed  or  divided,  or  the 
property  transferred  from  one  organization  to 
another. 

Connor  v.  Board  of  Education,  10  Minn.  439. 
See  also  State  v.  McFadden,  28  Minn.  40;  Qran- 
by  V.  Thurston,  28  Conn.  416;  Laramie  Co.  v, 
Albany  Co,  92  U.  S.  807  (28  L.  ed.  552);  Clin- 
ton V.  Cedar  Rapids  A  M.  R,  R.  Co,  24  Iowa, 
475;  Layton  v.  JVeto  Orleans,  12  La.  Ann.  516. 

Messrs.  J.  W.  Dyekson  and  Gould  4fe 
Snow,  for  respondent: 

The  area  of  the  special  school  district  of  the 
City  of  Winona  does  not  necessarily  change 
with  the  area  of  the  city. 

State  V.  Independent  School  Dist.  46  Iowa.  425. 

Even  if  the  extension  of  the  city  limita  has 
operated  a  like  extension  of  the  area  of  the 
Winona  school  district,  and  a  corresponding 
reduction  in  the  area  of  the  defendant  district, 
the  defendant  is  not  thereby  deprived  of  it0 
property. 

It  is  greatly  doubted  if  it  would  be  within  the 
constitutional  power  of  the  Legislature,  even 
by  express  provision,  to  deprive  defendant  of 
its  property  without  compensation  and  without 
its  consent. 

See  Town  of  Milicaukee  v.  City  of  Milwau- 
kee, 12  Wis.  ♦OS;  State  v.  Haben,  22  Wis.  665;. 
State  V.  Foley,  80  Minn.  866;  Orogan  v.  San. 
Francisco,  18  Cal.  590. 

Title  to  realty  can  pass  only  by  some  sort  of 
an  express  grant,  or  by  virtue  of  a  Judicial  pro- 
ceeding. Neither  of  these  modes  of  transfer 
♦^  found  here. 
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Buen^  Vista  Twp,  BcL  qf  Health  ▼.  B.  Soffi- 
mw,  45  Mich.  257. 

A  town  incorporated  may  acquire  property, 
real  or  personal;  it  enjoys  corporate  nghts  and 
privileges,  and  is  subject  to  corporate  duties. 
If  a  part  of  its  territory  and  inhabitants  are 
separated  from  it  by  annexation  to  another,  or 
by  the  erection  of  a  new  corporation,  the  for- 
mer corporation  slUl  retains  all  its  property, 
powers,  lights  and  privileges,  unless  some  new 
provision  should  be  made  c^  the  Act  anthorias- 
ugthe  separation. 

Windham  ▼.  Portland,  4  Mass.  884;  Hamp- 
Mre  Co,  v.  Franklin.  Go.  16  Mass.  86;  Mont- 
pdier  ▼.  E.  Mantpelier,  29  Vt.  12,  67  Am.  Dec. 
748;  Jf,  TarmouthY,  8killing9, 45  Maine,  138, 71 
Am.  Dec.  580;  Depere  v.  BeUevve,  81  Wis.  120. 
See  also  Union  Baptist  Society  v.  Candia,  2  N. 
H.  20;  South  Hampton  v.  Fowler,  52  K.  H.  280; 
School  Dist.  No,  1  ▼.  Richardson,  28  Pick.  62; 
Whittier  ▼.  Banbom.^  Maine,  32;  Heizer  v. 
Tohn^  87  Ind.  415;  Town  qf  Milwaukee  v.  City 
of  MUvBaukee,  12  Wis.  *28;  Buena  Vista  Twp, 
Board  of  Health  v.  Ecut  Saginaw,  45  Mich. 
257. 

MHch^ll,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  a  duly  organized  public  school 
district,  acquired  and  held  for  school  purposes 
,  a  scboolhonse  and  site.  In  February,  1887,  an 
Act  WBB  passed  entitled  "An  Act  to  Amend 
the  Charter  of  the  City  of  Winona"  (Spec.  Laws, 
chap.  5).  which  extended  the  limits  of  Uie  city 
80  as  to  include  a  part  of  the  defendant  district, 
embracing  the  scnoolhouse  in  question.  This 
Act  contained  no  express  proton  changing 
the  limits  of  the  school  district,  and  none  as  to 
the  dispoeition  of  this  school  property.  The 
question  now  is  to  which—plaintiff  or  defendant 
—does  the  schoolhouse  belong  ? 

The  first  q^uestion  that  arises  Ib  whether  the 
annexed  temtory  remains  a  part  of  the  defend- 
ant district,  or  has  become  a  part  of  the  City 
of  WiD<Hia,  for  school  as  well  as  for  other 
municipal  purposes. 

By  chapter  155,  Spec.  Laws  1878,  "An  Act 
for  the  Establishment  of  Public  Schools  in  the 
City  of  Winona,"  and  the  Acts  amendatory 
thereof,  it  was  provided  that  the  territory, 
within  the  corporate  limits  of  the  City  of  Wi- 
nona, shall  constitute  '»e  school  district  for  the 
relation  and  management  of  the  public 
schools  in  said  city,  to  be  under  the  direction 
and  control  of  a  board,  whose  members  are  to 
he  elected  at  the  charter  election,  two  for  each 
ward,  and  one  for  the  city  at  large,  to  consti- 
tute the  "board  of  education  of  the  City  of 
Winona." 

The  city  council  must  approve  and  ratify 
every  contract  made  by  the  board  for  the  pur- 
chase of  any  site  for  a  schoolhouse.  The  board 
has  to  submit  to  the  city  council  annually  an 
estimate  of  the  amount  of  money  necessary  to 
defray  the  expenses  of  the  schools,  which  is 
subject  to  their  approval;  and,  to  raise  the 
amount  as  thus  approved,  the  council  levies  a 
tax  on  aU  the  property  in  the  city,  which  is 
collected  in  the  same  manner  as  other  city 
taxes,  and  the  money  paid  over  to  the  city 
treasurer.  The  title  to  all  school  property  is  to 
he  taken  in  the  name  of  the  city;  and  when 
•old,  deeds  are  to  be  made  in  its  name  as 

8L.RA. 


grantor,  and  si^ed  by  the  mayor,  and  counter- 
ngned  by  the  city  recorder. 

These  and  oth^  provisions  of  the  Act,  which 
might  be  referred  to,  show  beyond  all  doubt 
that  its  purpose  was  to  adopt  a  policy,  and  not 
a  mere  arbitrary  geographical  line,  and  that 
Uiis  policy  was  to  establish  a  uniform  schoc  i 
system,  not  for  the  territory  then  happening  to 
be  withm  the  city,  but  for  the  city,  whatever 
its  area  might  be,  whether  enlarged  or  dimin- 
ished in  the  future;  and  that  the  board  of  edu- 
cation, although  invested  with  certain  limited 
corporate  powers,  should  be  one  of  iae  depart- 
ments of  the  city  government,  much  lite  a 
board  of  public  wonu  or  park  commissioners; 
hence,  any  territory  annexed  to  the  city  be- 
comes a  part  of  it  for  school  as  well  as  for 
other  municipal  purposes.  To  hold  otherwise, 
in  view  of  the  provisions  of  the  Act  of  1878, 
would  lead  to  much  confusion  and  many  in- 
congruities. Take,  for  example,  this  very  case 
If  the  territory  annexed  to  the  city  remains  a 
part  of  the  defendant  district,  the  inhabitants 
would  be  entitled  to  take  part  in  the  election 
of  members  of  the  board  of  education  of  the 
city,  and  'their  property  be  taxed  for  the  sup- 
port of  city  schools  in  the  benefits  of  which  they 
would  have  no  part.  We  are  therefore  of 
opinion  that  by  its  annexation  to  the  city  this 
territory  was  detached  from,  and  is  no  longer 
a  part  of,  the  defendant  district.  Connor  v. 
Board  of  Bdveation,  10  Minn.  489  (Gil.  852). 

It  is  urged  that  the  Act  of  1887,  amending 
the  Charter  of  the  City  of  Winona,  if  held  to 
have  the  effect  of  thus  changing  the  boundaries 
of  these  school  districts,  would  be  in  conflict 
with  section  27,  art.  4,  of  the  State  Constitu- 
tion, because  that  subject  is  not  expressed  in 
the  title  of  the  Act 

We  think  a  moment's  reflection  will  suggest 
that  there  is  nothing  in  this  point.  Every  pro- 
vision of  that  Act  is  germane  to  the  subject  ex- 
pressed in  the  title.  If  it  repeals  or  alters  any 
other  Act,  it  is  by  implication,  because  of  re- 
pugnancy or  inconsistency.  If  the  title  of  an 
Act  embraces  only  one  subject,  we  apprehend 
it  was  never  claimed  that  every  other  Act 
which  it  repeals  or  alters  by  implication  must 
be  mentioned  in  the  title  of  the  new  Act  Any 
such  rule  would  be  neither  within  the  reason 
of  llie  Constitution  nor  practicable.  It  would 
compel  the  Legislature  in  every  instance  to 
search  the  entire  bodj  of  our  statute  law  to 
ascertain  what  acts  might  be  inconsistent  with 
or  repugnant  to  the  provisions  of  the  proposed 
Act — ^a  work,  in  many  cases,  so  difficult  as  to 
amount  to  an  impossibility.  Btote  v.  Smith,  85 
Minn.  257. 

We  have,  then,  a  case  where  the  Legislature 
has  changed  the  boundaries  of  two  munici- 
palities (but  without  abolishing  either),  so  that 
corporate  propeity  acquired  and  held  by  one 
for  public  or  governmental  purposes  now  falls 
within  the  territorial  limits  of  the  other,  but 
has  made  no  provision  for  the  division  of  the 
property  or  apportionment  of  the  debts  of  the 
two  incorporations.  The  question  is.  Under 
such  a  state  of  facts,  does  the  property  con- 
tinue to  belone  to  the  incorporation  nom  which 
the  territory  has  been  detached,  or  has  it  be- 
come the  property  of  the  muaicipality  within 
whose  limits  ft  now  falls  ?  The  absolute  right 
of  the  Legislature,  in  all  cases  not  within  any 
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constitutlonftl  prohibition,  to  create,  alter,  di- 
^  ide  or  abolish  all  municipal  corporations,  or 
quasi  oorporatioDB,  and  to  make  such  diylsion 
and  apportionment  of  the  corporate  property 
and  debts  of  an  old  corporation,  in  case  of  a 
division  of  its  territory,  as  the  Lesislature  may 
deem  equitable,  is  ^ell  settled.  This  doctrine 
has  been  fully  recognized  by  this  court.  State 
V.  Lake  City,  25  Minn.  405. 

But  in  the  present  case  the  Legislature  has 
made  no  such  division  or  apportionment.  The 
rule  generally  laid  down  in  both  the  text  books 
and  the  adjudicated  cases  is  that,  if  a  part  of 
the  territory  of  a  municipal  corporation  is  sep- 
arated from  it  by  annexation  to  another,  or  by 
the  erection  of  a  new  corporation,  the  old  cor- 
poration still  retains  all  its  property,  and  is 
responsible  for  all  its  debts,  unless  some  other 
provision  is  made  by  the  Act  authorizing  the 
separation. 

in  fact  this  eeneral  rule  is  not  questioned  or 
denied  by  plaintiff's  counsel,  but  they  claim 
that  it  is  subject  to  a  limitation  or  exception  as 
to  real  property;  that  as  to  such  property  the 
old  corporation  only  retains  what  remains  with- 
in its  boundaries,  and  that  whatever  is  situated 
in  the  territory  detached  from  it  belongs  to  the 
corporation  to  which  it  is  annexed,  or  the  new 
one  into  which  it  is  erected.  The  paucity  of 
decisions  directly  in  point  on  this  precise  ques- 
tion is  somewhat  surprising. 

The  earliest  cases  in  this  country  Involving 
the  subject  of  the  di8i>08ition  of  corporate  prop- 
erty or  debts  on  division  of  municipal  corpora- 
tions arose  under  the  township  system  of  iTew 
England,  where  the  township  was  parochial  as 
well  as  civil,  each  township  originally  consti- 
tuting but  one  parish.  Subsequently,  as  the 
country  became  more  densely  populated,  new 
towns  or  new  parishes  would  be  erected  out  of 
part  of  the  territory  of  the  original  one,  and 
the  Question  would  arise  as  to  the  title  of  the 
parish  meeting  house  or  other  town  property, 
or  as  to  which  corporation  was  responsible  for 
town  liabilities  contracted  or  incurred  before 
the  division.  In  all  these  cases,  be&inning  with 
that  of  Windham  v.  P&rUand,  4  Mass.  884,  the 
rule  is  laid  down  as  we  have  already  stated  it, 
Parsons,  Ch.  J.,  in  the  case  just  cited,  adding: 
'^  Thus  it  [the  old  town]  would  continue  seis^ 
of  all  its  lands,  possessed  of  all  its  personal 
property,  entitled  to  all  its  rights  of  action, 
bound  by  all  its  contracts,  ana  subject  to  all 
its  duties."  See  also  Hampshire  Co,  v.  Frank- 
lin  Co.  16  >Iass.  86,  and  Medford  v.  Pratt,  4 
Pick.  222. 

It  is  true  that  in  none  of  these  cases  did  the 
question  arise  as  to  corporate  realty  situated  in 
tne  detached  territory,  but  no  exception  as  to 
Bucb  property  is  eren  suggested. 

In  School  Dis'riet  Ko.  ^1  v.  Uichardson,  28 
Pick.  62,  although  only  obiter,  it  is  said  that 
the  alteration  of  a  school  district  by  increasing 
or  diminishing  its  size  would  not  destroy  its 
identity  or  af^t  its  rights  of  property;  that 
as  the  identity  of  the  corporation  would  re- 
main, it  would  seem  that  the  property  would 
not  be  devested,  although  the  schoolboiise.  by 
the  newly  assigned  limits,  might  fall  without 
the  territory  of  the  district. 

In  Union  Baptist  Society  v.  Candia,  2  N.  H. 
20rthe  proprietors  gave  the  Town  of  Chester  a 
lot  for  the  use  of  the  ministry.    A  portion  of 
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the  town,  including  this  lot,  was  subsequently 
incorporated  into  a  separate  town  by  the  name 
of  "Candia."  The  Town  of  Candia  having 
realized  a  sum  of  money  by  an  assumed  lease 
of  the  lot,  the  plaintiff,  a  religious  society,  in- 
corporated and  worshiping  in  Candia,  brought 
suit  for  a  portion  of  the  interest  on  the  fund. 
It  is  true  that  it  may  be  said  that  this  lot  was 
not  strictly  public  or  corporate  property,  but 
merely  held  in  trust  by  the  town  for  pious 
uses.  But  in  deciding  the  case,  the  court  says 
the  facts  do  not  raise  the  question  whether  a 
town,  as  a  civil  corporation,  has  the  sole  right 
to  property  given  "  for  the  use  of  the  minis- 
try," or  whether  each  individual,  each  settled 
minister  or  each  religious  society  in  the  town 
has  a  proportionate  right  to  it.  Because  the 
lot  was  granted  to  Chester,  and  not  to  Candia, 
whether  by  the  grant  there  was  vested  in  Ches- 
ter an  absolute  fee,  a  base  fee  determinable  on 
the  settlement  of  a  minister,  a  trust  for  each 
theological  association,  or  any  other  imagin- 
able interest,  is  of  no  consequence  ...  It  is 
apparent  that  when  Candia  was  formed  from 
Chester,  though  this  lot  fell  within  its  bound- 
aries, it  was  not  conveyed  to  that  town  either 
in  its  charter  or  by  an^  vote  of  Chester.  The 
title  to  it,  therefore,  like  the  title  to  aU  other 
land  within  its  limits,  remained  unchanged, 
and  the  Town  of  Candia  acquired  over  that,  as 
over  other  land,  only  a  corporate  Jurisdiction. 
This  was  approved  m  South  Hampton  v.  Fooh 
ler,  52  N.  H.  280. 

Whittier  v.  Sanborn,  88  Maine,  82,  is  directly 
in  point.  It  was  there  held  that  the  alteration 
by  a  town  of  the  lines  of  a  school  district, 
whereby  its  schoolhouse  is  left  within  the  lim- 
its of  another  district,  will  not  defeat  or  affect 
its  right  of  properly  therein.  See  also  North 
Yarmouth  ▼.  SkiUings,  45  Maine,  188. 

In  the  case  of  Board  of  Health  v.  E*st  Sag- 
inaw, 45  Mich.  257,  the  facts  were  that  land 
had  been  conveyed  to  the  board  of  health  in 
trust  for  cemetery  purposes  for  the  Township 
of  Buena  Vista.*  Subsequently  the  City  of 
East  Saginaw  was  incorporated  out  of  a  part 
of  the  township,  including  the  cemetery. 

This  case,  while  perhaps  like  Union  Baptist 
Society  v.  Candia,  distinguishable  in  its  facts 
from  the  present  one,  is  nevertheless  in  point, 
in  view  of  grounds  upon  which  its  decision  is 
made  to  rest  and  the  legal  propositions  laid 
down  by  the  court.  It  was  there  held  that 
corporate  property  is  not  affected  at  common 
law  by  changes  which  leave  the  corporate 
character  in  existence  and  do  not  destroy  the 
corporate  identity;  that  there  is  no  common- 
law  rule  by  which  property  can  be  transferred 
from  one  corporation  to  another  without  a 
grant;  and  that,  as  there  was  no  statute  mak- 
ing any  different  provision,  the  property  was 
unaffected  by  the  change  in  boundaries. 

In  Toum  of  Milieaukee  ▼.  City  of  Milwaukee, 
12  Wis.  98,  a  portion  of  the  town  was  annexed 
to  the  citT,  including  a  tract  of  land  which  the 
town  haa  acquired  by  purchase.  It  was  held 
that  the  Act  extending  the  city  limits  over  the 
land  in  question  did  not  devest  the  town  of  its 
title.  The  case  does  not  disclose  for  what  pur- 
pose the  town  acquired  or  used  the  land,  but  it 
IS  fair  to  assume  that  it  was  only  for  some  pub- 
lic and  municipal  purpose.  The  weight  of  the 
decision  us  an  authority  in  point,  however,  is 
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we&keDed  by  the  fact  tbat  the  court  denied  the 
power  of  the  Legislature  to  devest  a  corpora- 
tion of  its  property  without  the  consent  of  its 
inhabitants. 

In  Depere  ▼.  BdUme,  81  Wis.  120,  the  broad 
and  nnqualified  proposition  was  laid  down  tbat, 
if  a  part  of  the  territory  of  a  town  is  separated 
from  it  by  annexation  to  another,  or  hy  the 
creation  of  a  new  corporation,  the  remaining 
part  of  the  town,  as  the  former  corporation, 
retains  all  its  property  and  remains  subject  to 
all  its  obligations,  unless  some  express  pro- 
vision to  the  contrary  is  made  by  the  Act 
anthorizing  the  separation.  In  this  case,  how- 
ever, the  only  question  before  the  court  was 
the  right  of  the  old  town  to  compel  the  new 
town  to  contribute  towards  the  payment  of 
corporate  debts  contracted  before  the  division. 

We  find  no  decision  in  conflict  with  this 
rule,  althousrh  there  are  some  obiter  dicta  sug- 
gesting the  limitation  or  qualification  of  it  con- 
tended for  by  plaintiff.  Thus  in  Hartford 
Bridge  Co,  v.  East  Hartford,  16  Conn.  171, 
after  stating  the  rule  as  above,  the  court  adds, 
"  at  least  as  it  rc^rds  property  which  has  no 
fixed  location  in  the  new  town,  as  lands,  build- 
ings," eta 

And  in  Schod  List,  No.  6  v.  TapUy,  1  Allen, 
49,  the  court,  referring  to  the  dictum  in  School 
DiMl,  No.  1  Y.  Richardson^  supra,  remarks: 
"  It  is  at  least  questionable  whether  the  better 
practical  role  would  not  be  to  regard  this 
species  of  property  [schoolhousesi  in  towns  as 
strictly  local  in  its  character  ana  uses,  and  as 
vesting  in  the  district  in  which  upon  any  new 
division  it  mi^ht  chance  to  fall." 

How  far  this  remark  was  suggested  by  the 
peculiar  relations  which  school  districts  and 
school  property  bore  to  the  towns  in  that  State 
it  is  impossible  to  say. 

Id  Laramie  County  v.  Albany  County,  92  U. 
8.  315  [38  L.  ed.  5561,  the  judfl;e  delivering  the 
opinion  says:  "Old  debts  she  [the  original 
corporation]  must  pay  without  any  claim  for 
contribution,  and  the  new  subdivision  has  no 
claim  to  any  portion  of  the  public  property, 
except  what  falls  within  her  boimdariea,  and 
to  all  tbat  the  old  corporation  has  no  claim." 

The  same  limitation  is  repeated  in  Mt.  Pleas- 
ant  V.  Beekwith,  100  U.  S.  525  [25  L.  ed.  701], 
and  qnoted  by  this  court  in  State  v.  Lake  City, 
9upra. 

This  Is  all  that  we  have  been  able  to  find  in 
support  of  plaintiff's  contention.  But  it  is  a 
remarkable  fact  that  these  suggestions  of  a 
limitation  or  qualiflcation  of  the  rule  are  not 
only  pure  obiter,  but  the  question  is  not  dis- 
cussed; no  reason  is  assigned  and  no  authority 
cited  in  its  support,  unless  it  be  the  old  case  of 
North  Uempstefd  v.  Hempstead,  2  Wend.  109, 
which,  as  we  si  all  see,  is  not  at  all  in  point. 

There  is  a  line  of  cases,  often  confounded  with 
but  clearlv  distinguishable  from  that  now  un- 
der consideration,  where  the  old  corporation 
was  entirely  abolished  and  new  ones  created 
out  of  its  territory.  In  such  cases  it  is  well 
settled  that  the  new  corporations  are  to  be 
deemed  the  successors  of  the  old  one,  and  as 
such  liable  for  all  its  debts  and  entitled  to  all 
its  property.  And  in  the  absence  of  any  leg- 
islative provision  on  the  subject,  it  is  held  in 
such  cases  that  each  of  the  new  corporations 
will  take  the  property  which  happens  to  fall 
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within  its  limits.  This  result  the  courts  have 
arrived  at  from  what  seem  the  necessities  of 
tbe  case,  in  view  of  the  defective  legislation  on 
the  subject.  School  District  No.  1  v.  Richard- 
son, and  School  District  No.  6  v.  Tapley,  supra, 
fall  under  this  head. 

Cases  where  two  corporations  have  been 
united  or  consolidated  into  one  may  also  be 
placed  in  this  class.  Such  is  RMins  v.  School 
District  No.  1,  10  Minn.  849  (Gil.  2^. 

The  case  of  North  Hempstead  v.  Hempstead, 
supra,  also  belongs  to  this  class;  for,  as  we 
understand  the  statement  of  facts,  the  original 
Town  of  Hempstead  had  been  entirely  abol- 
ished and  two  new  towns  erected  out  of  its 
territory,  called  respectively  North  Hempstead 
and  South  Hempstead — the  latter  afterwards 
changed  to  Hempstead;  and  notwithstanding 
some  loose  remarks,  apparently  on  both  sides 
of  the  question  we  are  now  considering,  tbe 
court  made  the  decision  of  the  case  largely  to 
turn  upon  the  fact  that  the  two  new  towns  bad 
acquiesced  in  a  practical  division  of  the  prop- 
erty (commons)  for  thirty-seven  years,  and 
therefore,  whatever  their  rights  might  have 
been  at  the  date  of  the  division,  they  were 
barred  by  the  lapse  of  time. 

In  Connor  v.  Board  of  Education,  supra,  the 
title  of  tbe  schoolbousc  was  held  to  be  in  tbe 
City  of  St.  Antbonv,  not  by  virtue  of  the  Act 
of  i860  extending  the  city  limits,  but  under  the 
express  provisions  of  the  Act  of  1861.  Tbe 
authorities  on  tbe  question,  so  far  as  tbere  are 
any,  are  therefore  all  against  the  contention  of 
plaintiff;  and  upon  reason  and  principle  we 
cannot  see  why  any  distinction  sbould  be  made 
as  to  property  which  on  change  of  boundaries 
falls  witbin  the  limits  of  another  municipality, 
o^  why  the  title  sbould  not,  like  tbat  of  all  other 
property,  remain  unaffected  by  tbe  change. 
A  municipal  corporation  is  an  lu'tificial  person 
and  not  mere  territory.  Tbe  vmexation  of 
territory  to  it  merely  gives  it  municipal  con- 
trol over  it,  and  not  title  to  tbe  land.  In  tbis 
case  tbe  plaintiff  and  defendant  are  tbe  iden- 
tical corporate  entities  they  were  before — tbe 
one  with  enlarged,  tbe  other  with  diminisbcd, 
area.'  The  scboolbouse  was  at  the  time  of  tbe 
change  of  boundaries  the  property  of  defend- 
ant. It  could  not  be  transferred  to  tbe  plaint- 
iff except  by  grant.  There  has  been  no  ex- 
press ^rant,  and  we  can  see  no  ground  upon 
which  It  can  be  held  tbat  tbere  was  an  implied 
one. 

It  being  settled  law  tbat  upon  a  change  of 
boundaries  (not  abolishing  a  corporation)  tbe 
old  corporation  is,  upon  the  ground  that  it  is 
tbe  same  legal  entity  as  before,  liable  for  all 
corporate  debts  witbout  any  claim  for  contri- 
bution a^inst  tbe  corporation  to  wbicb  tbe 
territory  is  annexed  or  into  wbicb  it  is  erected, 
it  would  seem  to  foUow,  as  tbe  complement  of 
this  and  upon  the  same  ground,  tbat  tbe  old 
corporation  retains  all  tbe  corporate  propertv 
regardless  of  situation.  No  general  rule  will 
work  equitably  in  all  cases.  In  each  case  tbe 
Legislature  ought  to  inquire  into  tbe  facts,  and 
make  what  would  be  an  equitable  division  of 
property  and  apportionment  of  debts,  in  view 
of  the  particular  facts  of  tbe  case.  But  where 
tbis  has  not  been  done,  and  tbe  courts  are  com- 
pelled to  adopt  some  general  rule^  we  tbink  the 
one  we  have  sug^^^ested  is  most  m  accordance 
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with  legal  principles,  and  wiU  work  approxi- 
mate Jtutice  in  more  cases  than  any  other. 

The  only  araiiment  advanced  in  favor  of  the 
rule  contended  for  by  plaintiff  which  has  any 
weight  is  that  it  is  to  be  presumed  that  the 
Le^slature  intended  public  corporate  property 
to  be  continued  to  be  used  for  the  purpose  for 
which  it  was  acquired;  and  as  it  cannot  be 
used  for  that  purpose  bv  the  old  corporation  if 
without  its  territorial  limits,  therefore  it  must 
be  presumed  that  the  Legislature  intended  it  to 
pass  to  the  corporation  within  whose  limits  it 
fell  on  Uie  change  of  boundaries.  We  think 
this  line  of  argument  both  presumes  and  as- 
sumes too  mudi.  It  is  rather  strained  to  pile 
up  one  presumption  on  top  of  another,  in  oraer 
to  make  out  an  implied  legislative  grant;  and 
the  assumption  that  a  municipal  corporation 
can  never  hold  and  use  for  municipal  purposes 
property  situated  outside  of  its  territorial  lim- 
its IS  not  fully  warranted  by  any  legal  doctrine. 

Doubtless  the  statutes  generally  contemplate 


that  property  thus  acquired  and  held  should  be 
situated  within  the  municipal  limits;  and  it  i» 
equally  true  that  for  most  municipal  purposes 
the  property  must  be  so  situated,  and  the  courts 
would  take  notice  of  the  fact  that  this  is  true 
of  schoolhouses;  but  it  would  be  too  much  to 
say  that  this  is  necessarily  true  as  to  property 
held  for  any  and  all  municipal  uses.  And 
while  it  may  be  true,  as  a  matter  of  law,  that » 
school  district  cannot  continue  to  use  for  school 
purposes  a  schoolhouse  which,  upon  a  chance 
of  boundaries,  ceases  to  be  within  its  limits.  It 
may  be  equally  true  as  a  matter  of  fact  that  it 
cannot,  on  account  of  its  location,  be  used  for 
that  purpose  by  the  corporation  to  which  it  t» 
annexed;  and  therefore  all  it  can  do  with  it,  if 
it  gets  it,  is  to  sell  it  and  use  the  proceeds  in 
erecting  one  more  suitably  located.  If  this  be 
done,  it  can  be  as  well  done  by  the  old  district, 
which  would  ordinaiily  haye  the  most  equi- 
table claim  to  it 
Judffmeni  afflrmei. 
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Aciel  P.  WRIGETT 

V, 

Edgar  W.  TRAVER  et  al„  AppU. 
(....Mkdi.....) 

L  A  eonditUm  In  a  promisaorj  note  that 
if  it  Is  not  paid  when  due  the  property  described 
therein  for  which  it  is  given  shall  belong  to  the 
payee,  destroys  the  character  of  the  instrument 
as  a  promissory  note,  and  reduces  it  to  a  mere 
contract. 

t.  A sUpalation  In  anote  for  10  peroentat- 
tomey'S  fees,  in  addition  to  interest,  is  TOid. 

(January  2S,  1888.) 

APPEAL  by  defendants,  from  a  Judgment  of 
the  Qratiot  County  Circuit  Court  (Hart, 
J,),  in  favor  of  plain  tiff  in  an  action  upon  an 
alleged  promissory  note.    Benened, 


The  grounds  of  appeal  fuUy  appear  in  the 
opinion. 

Mr.  C.  J.  Wlllett*  for  defendants,  appel- 
lants: 

A  note  of  the  form  of  the  one  in  suit  is  not 
negotiable,  can  only  be  transferred  by  assign- 
ment, cannot  be  introduced  in  evidence  against 
objection  under  the  money  counts,  and  cannot 
be  recovered  upon  bv  assignee  in  the  form  of 
the  declaration  in  this  suit. 

Oayuffa  Oo,  Ifat.  BankY.  Pwrdy,  66  Mich.  6; 
AUman  v.  BUtertihofer  (Mich.)  Id  West  Rep. 
681;  Altman  ▼.  Fauier  (Mich.)  14  West  Rep. 
77. 

Me»9n.  James  K.  ife  L.  T.  Wrle^ht  for 
plaintiff,  appellee. 

Morsev  J.,  delivered  the  opinion  of  the 
court: 


NOTB.— Promltsoru  note;  t&rta/My  om  to  voymenL 
TooonstltateapronnsBory  note,  the  instrument 
must  be  certain  aa  to  payment  and  not  depend  on 
a  contingency.  Chapman  v.  Wight,  6  New  Bng.  Bep. 
787,  70  Maine,  606;  Byles,  Bills,  06;  Ohitty,  Bills  & 
Notes,  166;  1  Daniel,  Neg.  Inst  46;  1  Edwards,  Bills  & 
Notes,  t  166;  1  Parsons,  Notes  &  Bills,  42;  Story, 
Bills,  46;  Story,  Prom.  Notes,  1 81:  Cook  v.  Satterlee, 
6  Cow.  106;  Carlos  v.  Fancourt  6  T.  R.  488;  Worley 
V.  Harrison,  8  Ad.  &  EL  600;  Conover  v.  Stillwell,  84 
N.  J.  L.  64;  Third  Nat  Bank  v.  Armstrong,  26  Minn. 
681:  Oamahan  v.  Pell,  4  Colo.  100;  DiUey  v.  Van  Wle, 
8  Wis.  200;  Blaikie  v.  Griswold,.10  Wis.  208;  Van 
Bteenwyok  v.  Sackett,  17  Wis.  646;  Kingsbury  v. 
Wall,  68  ni.  811;  Smalley  v.  Edey,  15  Bl.  824;  Overton 
V.  Tyler,  8  Pa.  846:  Mast  v.  Matthews,  80  Minn.  441; 
Edwards  v.  Bamsey,  Id.  01;  Stevens  v.  Johnson,  28 
Minn.  172;  Tradesmen's  Nat  Bank  v.  Green,  57  Md. 
602;  Hosstatter  v.  Wilson,  86  Barb.  807. 

Payment  to  be  fn  money  onXy, 
The  rule  of  commercial  paper  requires  it  to  be 
for  the  pajrment  of  money,  and  money  only.  Byles, 
Bills,  04:  Chitty,  Bills  &  Notes,  168;  1  Daniel,  Neg. 
Inst  60;  1  Edwards,  Bills  &  Notes,  1 147;  1  Parsons, 
Notes  &  Bills,  46;  Story,  Bills,  t  48;  Story,  Prom. 
Notes,  t  17;  Hosstatter  v.  Wilson,  86  Barb.  807;  1 
Band.  Com.  Paper,  1 06. 

8  Li.  Iv.  Ax 


It  must  be  made  payable  in  current  money.  Bain- 
bridge  V.  Owen,  2  J.  J.  Marsh.  468:  Laird  v.  State. 
61  Md.  800;  Miller  v.  McKinney,  6  Lea,  88;  MoChorcl 
V.  Ford,  8  T.  B.  Mon.  166;  Wharton  v.  Morris,  1 U.  8. 
lI)aU.124aL.ed.66). 

In  some  States  they  are  made  payable  in  money 
or  its  equivalent  Graham  v.  Adams,  6  Ark.  261; 
Donance  v.  Stewart  1  Yeates,  840;  Keith  v.  Jones,  •> 
Johns.  1^;  Bradley  v.  Lill,  4  Bias.  478;  Lowe  v.  Bliss, 
24 HL  168; Baker  v.Todd,6  Tex.  278;  Smith  v.IU- 
well,  21  Tex.  406;  Lawrence  v.  Dougherty,  6  Yerg» 
485;  Grant  v.  Burleson,  88  Tex.  214;  Ward  v.  Latti- 
mer,  2  Tex.  245;  Williams  v.  Sims,  22  Ala.  612;  Hop- 
kins V.  Seymour,  10  Tex.  209;  Hasbrook  v.  Palmer, 
2  McLean,  10;  Taylor  v.  Neblett  4  Heisk.  481;  Searcy 
V.  Vance,  Mart.  &  Yerg.  226;  Wilbum  v.  Greer,  6- 
Ark.  266;  Hopson  v.  Fountain,  6  Humph.  140;  Chev- 
allier  v.  Buf ord,  1  Tex.  608:  Hawkins  v.  WatUna,  6- 
Ark.  481:  Thompson  v.  Sloan,  28  Wond.  71;  Gordon, 
V.  Parker,  2  Smedes  &  M.  486;  Jones  v.  Fales,  4  Mass. 
246;  Lange  v.  Kohne,  1  McCord,  L.  116;  Easton  v. 
Hyde,  18  Minn.  00;  Blouin  v.  Liquidators  of  Hart,  80> 
La.  Ann.  714. 

Ordwv  not  promi8M>ry  not«8. 

An  order  to  pay  A  or  bearer  $6  In  merohandiBe,. 
slerned  by  one  party  and  drawn  on  another,  is  not » 
note,  although  paid  out  and  used  for  circulation 


See  also  4  L.  R.  A.  190;  7  L.  R.  A.    224,  44o;   14  L.  R.  A.   18vS,  588;   17  L.  R. 
A.  595;  18  L.  R.  A.  428,  29  L.  R.  A.  610;    33  L.  R.  A.  707;  37  L.  R.  A.  80. 
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The  pliifatiff  offered  in  evidence  the  follow- 
ing iastnniients 

$100.00. 

St.  Louia,  Michigan,  Feh'y  4,  1884. 

On  or  befoie  the  first  day  of  February,  1885, 
for  value  received,  the  undersigned  promise  to 
pay  A.  J.  Mowiy,  or  order,  at  Harringtbn, 
Savien  &  Ck>.  bank,  for  machine,  and  for  the 
right  of  Grant's  Pat  Hoop  Hachine,  one  hun- 
dred dollars,  with  interest  at  6  per  cent  per 
annum  from  date  untU  due,  without  relief 
from  Taluation  or  appraisement  laws,  and 
with  10  per  cent  att'y  fees.  The  conditions  of 
Uiis  note  are,  if  not  paid  wheo  due,  the  prop- 
sTty  for  which  it  is  given  shall  be  the  property 
of  A.  J.  Mowiy. 

B.  W.  Traver  &  Co. 

On  the  back  of  said  note  are,  indorsed  the 
following  words:  "Pay  to  the  order  of  A.  F. 
Wright  without  recourse.       A.  J.  Mowry." 

The  only  question  in  the  case  is  whether  or 
BOC  ibis  is  a  promissory  note.  The  court  be- 
low ruled  that  it  was,  and  admitted  it  as  such 
in  evidence.  In  support  of  this  ruling  it  was  ar- 
gued that  it  answers  perfectly  the  require- 
ments of  a  promissory  note;  that  it  i8«  written 
engagement  to  pay  absolutely  and  uncondi- 
tionaUj  a  certain  sum  of  money  at  a  certain 
time  specified  therein.  It  is  contended  that 
the  dense  as  to  the  payment  of  attorney's  fee 
does  not  alter  its  duiracter  as  a  note,  because 
tiie  amonnt  of  such  fee  is  certain,  and  the  pay- 
ment unconditional. 

It  is  claimed  that  the  case  is  not  covered  by 
CkE^uga  OoufUyNoL  BankY,  Pun^SO  Mich.  6: 
AUman  v.  BttterOafer,  86  N.  W.  Rep.  74 
(Mich.)  12  West  Rep.  581;  or  AUman  v.  F<nD- 
ler.  87  N.W.  Rep.  706  (Mich.)  14  Weet  Rep.  77. 

In  the  first  case  the  instrument  contained  an 
n^preement  to  pay  exchange  and  all  expenses, 
"mduding  attorney  fees  incurred  in  collect- 
ing." In  the  other  two  the  agreement  was  to 
pay  attorney  fees,  without  naming  any  amount 
or  per  cent.  In  idl  three  there  was  an  agree- 
ment to  pay,  in  addition  to  the  amount  of  the 
80  called  note,  a  sum  not  fixed,  and  uncertain, 
for  attomeY  fees.  In  the  case  at  bar  the  at- 
torney fee  is  to  be  a  certahi  per  cent  upon  the 
amount  due,  and  in  terms  to  be  paid  when  the 
note  is  dua  without  any  contingency.    But 


there  is  a  condition  attached  that,  if  the  note 
is  not  paid  when  due,  the  property  for  which 
it  is  given  shall  be  the  property  of  the  payee, 
A.  J.  Mowry,  and  the  bodv  of  the  instrument 
names  the  property  for  which  it  is  given  in 
payment  Tms  appears  to  us  to  destroy  its 
character  as  a  promissory  note,  and  reduces  it 
to  a  mere  contract  The  strict  reading  of  the 
instrument  would  import  that,  when  it  falls 
due,  the  maker  is  to  pay  the  $100,  with  6  per 
cent  interest,  and  also  10  per  cent  as  attorney 
fee,  being  in  effect  the  same  as  16  per  cent  in* 
terest  The  provision  as  to  payment  of  attor* 
ney  fees  is  void.  Bullock  v.  Taylor,  89  Mich. 
187. 

Nothing  is  said  about  the  payment  of  any  in- 
terest after  due,  and  it  would  seem,  from  a 
strict  'construction  of  the  contract,  that  the 
maker  had  his  option  to  pay  $100,  with  16  per 
cent  on  or  before  the  first  day  of  February, 
1885,  or  to  return  the  property.  The  property 
belongs  to  A.  J.  Mowry  if  the  payment  is  not 
made,  as  above  specified,  before  that  date;  and 
there  is  no  provision  looking  towards  payment 
or  collection  of  the  $100  after  the  first  of  Feb- 
ruary, 1885. 

I  think  with  Mr,  Ju$t$ee  Champlin,  as  stated 
in  Cayuffa  County  NaL  Bank  v.  Purdy,  56 
Mich.  7,  that  "The  modem  tendency  to  inter- 
polate into  such  instruments  engagements  and 
stipulations,  not  recognized  by  the  law  mer- 
chant, affecting  the  certainty  as  to  the  amount 
due  and  payable  thereon,  or  the  time  of  matu- 
rity, or  superadding^  duties  to  be  performed  by 
the  maker,  or  additional  obligations  other  than 
the  payment  of  a  sum  certain  at  maturity, 
should  be  discountenanced,  and  held  to  destroy 
their  negotiability,  and  deprive  them  of  the 
character  of  promissory  notes,  and  they  should 
be  relegated  to  the  domain  of  ordinary  con- 
tracts." The  instrument  before  us  has  more 
the  sppearance  of  a  contract  of  sale,  with  tbe 
title  reserved  in  the  property  to  the  seller  until 
paid  for,  than  it  has  of  a  promissory  note. 
The  naming  of  the  property  for  which  it  was 
given,  standing  alone,  does  not  hurt  it  as  & 

£romis8ory   note.      Preston   v.   Whitney,    28- 
[ich.  260. 

But  coupled  with  the  clause,  "The  condi* 
tions  of  this  note  are,  if  not  paid  when  due, 
the  property  for  which  it  is  given  shall  be- 


HolUster  v.  Zions*  Oo-opesatiTe  MeKantQelost  111 
U.  S.flS(28Ii.ed.8SSS). 

Orden  far  deUvery  of  oil  drawn  upon  one  holdlnsr 
It  as  bailee  are  not  negotiable  iostruments.  Barae 
▼,  Morton,  48  Hud,  479. 

Tlie  followtDir  writing:  ^Two  jearB  from  date, 
for  Talae  reoelved,  I  promise  to  pay  J.  S.  King  or 
bearer  one  ounce  of  gold,**  is  not  a  promlasory 
note,  but  a  simple  contract  for  the  delivery  of  mer- 
chaiMHwe.    Boberts  v.  Smith,  t  New  Bng.  Rep.  488, 

BUvfOaUkm  for  attomey^s  fees;  effect  of, 

TkMS  words  **and  attorney^  fees,**  In  a  note,  ren- 
der tiie  smn  to  be  paid  uncertain,  and  destroy  Its 
neffotiabili^.  Altaian  t.  Bittersliofer  (Mich.)  12 
Bep.  681;  Gkurretson  y.  Ptirdy,  8  Dak.  178; 
▼.  Whltmore,  08  Gal.  646;  comtrOt  Sohlednger 
81Ved.Bep.Ma. 
provision  in  a  promissory  note,  for  a  stipulated 
fee  of  10  per  cent  upon  the  amount 
due,  fi  unreasonable,  and  of  no  legal  effect. 


and  cannot  be  enforced.  The  court,  In  such  case,, 
will  not  modify  the  amount,  and  enforce  it  as  mod* 
ifled,  except  so  far  as  offered  and  admitted  by  th& 
defendant.    Kimball  ▼.  Moir,  16  Oreg.  487. 

The  stipulation  for  payment  of  attomey*B  fee9 
becomes  operative  only  when  expenses  have  been 
necesfiariiy  incurred,  ana  then  only  to  the  expenses 
actually  paid.  Goes  v.  Bowen,  1  West.  Rep.  109, 104 
Ind.  807.    See  Bowie  v.  Hall,  1 L.  B.  A.  64a. 

An  attomey*8  commission  for  collection,  pro- 
vided for  in  a  Judgment  note,  is  not  taxable  against 
the  maker  who  pays  the  note  voluntarily  at  ma- 
turity.   Moore*8  App.  1  Gent.  Bep.  082, 110  Pa.  483. 

Where  a  note  provides  for  the  pasrment  of  '*all 
costs  of  collection,  including  10  per  cent  attorney's 
fee,**  an  allowance  for  an  attorney's  fee**  cannot 
be  made,  in  the  absence  of  all  evidence  as  to  ita 
value  or  amount.    Gamp  v.  Bandle,  81  Ala.  240. 

A  contract  in  a  note  for  the  payment  of  attor- 
ney*8  fees,  if  the  note  is  placed  in  the  hands  of  an 
attorney  for  collection,  is  valid.  Barton  v.  Farm- 
ers ft  M.  Nat.  Bank,  11  West.  Bep.  889, 128  lU.  862; 
Hohnes  v.  Bemis  (Til.)  14  West.  Bep.  888. 
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the  property  of  A.  J.  Howry,**  it  has  the  effect 
to  render  the  instnimeiit  a  contract,  and  not  a 
promissory  note.  No  one  can  teU  from  the 
reading  of  this  instrument  whether  the  pay- 
ment therein  mentioned  is  certain  and  un- 
conditional or  not.  This  condition  seems  to 
provide,  as  before  said,  an  option  in  the  pur- 
chaser. It  may  he  said  that  this  could  not 
have  been  the  intent  of  the  parties  to  the  Instru- 
ment, that  the  purchaser  snould  have  the  use 
of  the  property  for  one  year  free  of  charge; 
but  it  may  also  be  said,  on  the  other  hand, 
that  the  maker  could  not  have  intended  that, 
if  he  failed  to  pay  on  or  before  the  day  therein 
named,  he  should  lose  the  properly,  and  also 
have  the  payment  of  the  whole  sum  enforced 
against  him .  The  instru ment  is  uncertain ,  and 
capable  of  two  constructions  as  to  its  terms. 
The  court  erred  in  calling  it  a  promissory  note. 

The  plaintiff  having  recovered  in  the  court 
below  upon  this  instrument,  it  being  admitted 
in  evidence  unde^  the  common  counts  and  a 
notice  as  a  negotiable  promissory  note,  against 
objection  and  exception,  the  judgment  of  the 
Court  below  must  be  reverted,  and  a  new  trial 
granted. 

The  other  Justices  concurred. 


Jessie  SMITH 

V. 

John  0.  SMITH,  Appi. 


i 


.moh. 


.) 


1.  Pabliahed  words  charfftnar  a  wife  with  de- 
sertlnir  her  husband  in  his  stoknees  are  libelous 
perM. 

t.  Defiuiuttorj'  words  In  a  notice  f ortoiddinff 
all  persons  from  trustlnir  or  harboring  a  wife  on 
the  husband^B  account  are  evidence  of  malice  and 
not  privileged. 

tL  Commnnlottong  or  pablloations  whleh 
are  qnalilledly  prlTileffed  upon  proper 
occasions  are  not  privileged  when  made  by  per- 
sons actuated  by  malice. 

4.  It  is  no  ezcnse  or  defense  for  publishing  a 
libelous  notice  forbidding  credit  to  a  woman  on 
her  hasband*s  account,  that  defendant  caused  It 
to  be  published  and  paid  for  it  by  direction  of  the 
husband,  who  was  his  son. 

(January  2fi,  1889.) 

EHROH  to  the  Eaton  County  Circuit  Court, 
to  review  a  judgment  for  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  the  alleged 
publication  of  a  libel.    A  firmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Jlir,  John  M.  Corbin,  with  Mr.  Thooias 
A.  Wilson,  for  defendant,  appellant. 

Mr.  Philip  T.  Van  ZUe,  with  Mr.  H.  S. 
IKIaynard,  f or  plaintiff,  appellee: 

The  questions  of  good  faith,  belief  in  the 
truth  of  the  statement,  and  the  existence  of 
actual  malice  are  facts  to  be  determined  by  the 
jury,  where  the  question  of  privilecfe  is  raised. 

Bacon  v.  Mich.  Cent.  B.  Co.  56  Mich.  229. 

The  publication  of  the  notice  in  question  can- 
not be  held  to  be  privileged  because  at  the  time 
of  the  publication  by  the  defendant,  to  his 
knowledge,  it  was  false. 

Whittemore  v.  Weiss,  88  Mich.  858;  Branson 
V.  Bruce,  59  Mich.  467. 

8  L.  R.  A. 


Where  words  taken  by  themselves  do  not 
necessarilv  import  crime,  yet,  where  it  is  id- 
leged  in  the  innuendo  that  the  defendant  meant 
by  words  that  the  act  was  maliciously  done, 
they  will,  after  verdict,  be  taken  to  have  been 
intended  to  import  such  a  charge. 

Townshend,  Libel  &  Slander,  p.  107,  note  1, 
§178  and  citations;  Kennedy  v.  Qifford,  19 
Wend.  296;  Goodrich  v.  Woolcott,  8  Cow.  231. 

The  words  of  this  notice  were  actionable 
perse. 

Townshend,  Libel  &  fllander,  §§  177,  178. 
See  Massuere  v.  Dickens,  70  Wis.  88;  Churchill 
V.  Hunt,  1  Chitty,  480;  State  v.  Atkins,  42  Vt 
262:  1  Starkie,  Zander  &  Libel,  150. 

The  paying  for  publishing  a  libel  has  been 
held  to  be  a  ratification  of  the  libelous  article. 

Schenck  v.  Schenck,  20  N.  J.  L.  208. 

As  respects  publication  of  a  libel,  not  only 
the  publisher,  but  all  who  in  any  wise  aid  or 
are  concerned  in  the  production  of  the  writing, 
are  liable  as  publishers.    All  are  principals. 

Townshend,  Libel  &  Slander,  p.  157  and 
note,  8 117. 

Publication  is  the  gist  of  the  action. 

Id.  p.  121. 

The  defendant  is  liable  for  his  own  acts  alone 
in  an  action  of  slander  or  libel.  It  is  no  excuse 
thst  one  is  simpl]^  repeating  what  another  has 
told  him.  That  is  to  say,  it  is  no  bar  to  an  ac- 
tion against  A,  that  plsintiff  has  recovered  a 
Judgment  against  B  for  uttering  or  publishing 
the  same  HmI  or  slander. 

Thompson  v.  Bowers,  1  Doug.  (Mich.)  827  and 
cases  cited. 

No  one  can  excuse  his  concurrence  in  a 
wrongful  act  merely  on  the  ground  that,  in 
what  he  did,  he  acted  as  the  agent  for  another. 

Townshend,  Libel  &  Slander,  p.  117,  note  1, 

Champlin,  /.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  libel,  alleging  that  de- 
fendant composed  and  published,  or  caused  to 
be  composed  and  published,  in  a  certain  news- 
paper, a  notice  signed  by  Henry  O.  Smith,  as 
follows: 

Notice.  My  wife,  Mrs.  Henry  0.  Smith, 
deserted  me  in  my  sickness,  and  has  informed 
me  I  could  eet  another  woman,  for  she  had 
quit.  I  forbid  all  persons  from  harboring  or 
trusting  her  on  my  account. 

Henry  0.  Smith. 

Eaton  Rapids,  Dec.  27,  1888. 

The  declaration  contains  two  counts—one 
alleging  that  the  defendant  composed  and  pub- 
lished, end  the  other  that  he  caused  to  be  com- 
posed and  published,  the  libel  set  out  The 
plea  was  the  general  issue. 

The  first  question  raised  is  whether  this  no- 
tice contains  libelous  matter  fer  se.  We  think 
it  does.  It  charges  her  with  deserting  her 
husband  in  bis  sickness.  If  this  charge  be 
true,  Mrs.  Smith  was  guilty  of  the  basest  in- 
gratitude, and  of  conduct  deserving  the  con- 
tempt of  all  right  minded  people.  The  words 
which  follow  show  that  the  charge  made  was 
intended  to  be  understood  in  a  sense  derogatory 
to  the  plaintiff. 

The  next  question  to  be  considered  is.  Was 
the  publication  of  the  notice  privileged?  A 
quahfled  privilege  exists  in  cases  where  some 


See  also  6  L.  R.  A.  780,  39  L.  R.  A.       7.34 ;  47  L.  R.  A.  859. 
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oommaDicaUon  is  necessary  and  proper  in  the 
protection  of  a  person's  interest,  but  this  privi- 
lege may  be  lost  if  the  extent  of  its  publication 
be  ezoeasive.  The  rule  is  thus  stated  in  Odgers, 
on  Slander  and  Libel,  325. 

"So  with  an  advertisement  inserted  in  a 
newspaper  defamatory  of  the  plaintiff,  if  such 
advertisement  be  necessary  to  protect  the  de- 
fendant's interest,  or  if  advertising  was  the 
only  way  of  effecting  defendant's  ooject,  and 
sucn  object  is  a  lawful  one,  then  the  circum- 
stances excuse  the  extensive  publication.  But 
if  it  was  not  necessary  to  advertise  at  all,  or  if 
the  defendant's  object  could  have  been  ecjually 
well  effected  by  an  advertisement  which  did  not 
contain  the  words  defamatory  of  the  plaintiff, 
then  the  extent  given  to  the  announcement  is 
evidence  of  malice  to  go  to  the  jury." 

If  a  wife  leave  her  husband's  home  without 
cause  or  provocation,  and  he  is  willing  to  suit- 
ably supply  her  with  necessaries,  or  with  money 
to  purchase  them,  he  cannot  be  held  liable,  on 
the  basis  of  a  presumption  of  authority,  or  of 
an  implied  agency,  for  goods  purchased  by  her 
on  his  credit.  liotice  to  the  public  would  not 
be  necessary  in  such  a  case.  It  is  onl^  when 
be  has  permitted  her  to  trade  upon  his  credit 
that  notice  to  tradesmen  is  necessary  to  protect 
the  husband's  interests.  In  such  case  a  notice 
to  the  public  not  to  give  her  credit  upon  his 
account  would  be  justifiable,  and  would  be  to 
that  extent  privileged.  But  be  would  not  be 
justified  in  insertmg  in  such  notice  words 
which  were  defamatory  of  the  wife;  and,  if  he 
does  ao,  such  defamatory  words  are  evidence 
of  malice. 

There  is  another  rule  which  a]pplies  to  com- 
munications or  publications  which  are  upon 
proper  occasions  qualifledly  privileged ;  and  that 
rule  is  that,  if  the  matter  charged  as  libelous 
be  false,  and  the  publicadon  malicious,  it  is  not 
privileged. 

In  this  case  the  facts  were  submitted  to  the 
jury,  and  they  have  found  that  defendant  did 
not  have  reasonable  and  probable  cause  to  be- 
lieve that  said  notice  signed  by  his  son  was 
substantially  true,  and  that  in  what  he  did  in 


relation  to  the  publication  of  the  notice  he 
was  actuated  by  malice  towards  the  plaintiff. 
The  court  also  instructed  the  jury  that  the  bur- 
den of  proof  was  upon  the  part  of  the  plaintiff 
to  prove  by  a  preponderance  of  evidence  that 
the  defendant  caused  this  notice  to  be  published 
knowing  it  to  be  false.  The  jury  having  re- 
turned a  general  verdict  of  guilty  under  this 
charge,  as  well  as  the  special  verdict  above  that 
he  was  actuated  by  malice,  does  away  entire- 
ly with  the  defense  of  privilege. 

It  is  also  urged  by  counsel  in  behalf  of  de- 
fendant that,  as  the  testimony  shows  the  notice 
was  written  by  the  husband  of  the  plaintiff, 
and  sent  by  him  to  be  published  in  the  paper, 
the  plaintiff  is  not  entitled  to  recover,  for  the 
reason  that  a  married  woman  could  not  bring 
an  action  of  slander  or  libel  against  her  hus- 
band at  the  common  law;  and  the  statutes  of 
this  State  that  give  a  married  woman  the  saure 
right  to  sue  and  be  sued  in  relation  to  her  own 
property  have  not  gone  so  far  as  to  allow  a 
married  woman  to  sue  her  husband  in  an  ac- 
tion of  tort  for  libel;  in  a  suit  brought  against 
her  husband  she  would  not  be  allowed  to  tes- 
tify; and  that  the  defendant  stands  in  privity 
with  the  husband,  who  \a  now  deceased; 
that  the  husband's  defense  would  be  his  de- 
fense. 

We  are  not  prepared  to  decide  that  a  married 
woman  in  this  State  may  not  maintain  an  ac- 
tion of  libel  against  her  husband.  This,  how- 
ever, is  not  such  a  case;  nor  is  it  any  excuse  or 
defense  for  this  defendant  to  show  that  his  son, 
who  was  plaintiff's  husband,  indicted  the  libel, 
and  directed  defendant  to  publish  it.  The  tes- 
timony is  uncontradicted  that  defendant  caused 
it  to  be  published,  and  paid  for  its  i>ublication. 
The  special  verdict,  which  was  given  in  re- 
sponse to  questions  submitted  to  the  jury,  ap- 
pears to  have  been  supported  by  testimony 
introduced  in  the  cause,  and  is  consistent  with 
the  general  verdict  rendered,  and  we  discover 
no  error  in  the  record  which  warrants  us  in 
setting  it  aside. 

The  judgment  ii  affirmed. 

The  other  Justices  concurred. 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


A.  B.  FLEMING,  Petitioner, 

V, 

Hon.  F.  A.  GUTHRIE,  Judge,  etc. 

f...-W.  Va.....) 

*1.  A  eourt  of  equity  has  no  Juriadietion 

♦Head  notes  by  SirrDBR,  P. 

See  Ckfff  v.  Wilson  and  Carr  v.  Wilson,  cases  f  ol- 
lowioflr  this,  and  arising  out  of  the  same  election 
proceeding. 


to  enjoin  the  ■ecretary  of  state  from  de- 
livering to  the  speaker  of  tne  house  of  delegates 
the  sealed  retiu*ns  of  an  election  for  governor, 
properly  transmitted  to  him;  and  such  injunc- 
tion. If  granted,  will  be  treated  as  a  nullitsr. 

2.  Thift  court  will  not  award  a  writ  of 
prohibitioii  against  a  circuit  court  to  prohibit 
n  from  proceeding  by  mandamus  to  compel  the 
secretary  of  state  to  deliver  such  returns,  on  the 
petition  of  a  party,  who  alleges  no  other  grounds 


ROTB.— BepartfiMnts  of  government  distinct  and  in- 
dependent. 

Each  department  of  the  government  ought  to  do 
what  Is  right  within  its  own  sphere,  and  presume 
that  the  other  departments  will  do  the  same.  No 
department  should  ever  cease  to  perform  its  func- 
tions for  fear  that  some  otiier  department  might 
render  its  acts  nugatory,  or  for  fear  that  its  acts 
might  in  some  manner  affect  the  conduct  or  status 
of  aome^  other  deportment.  Martin  v.  Ingham,  88 
Kan.  ML 

8L.RA. 


For  the  purpose  of  passing  laws  the  Legislature 
Is  supreme,  and  other  departments  must  obey.  For 
the  purpose  of  construing  the  laws  and  of  deter- 
mining controversies,  the  courts  are  supreme,  and 
the  other  departments  must  obey.  For  the  purpose 
of  ultimately  enforcing  the  laws,  the  executive  de- 
partment is  supreme,  and  the  other  departments 
must  obey.    Martin  y.  Ingham,  88  E^an.  641. 

The  distinction  between  a  legislative  and  a  Judi- 
cial act  is  that  the  former  establishes  a  rule  regulat- 
ing and  governing  In  matters  or  transactions  oo- 


See  also  3  L.  R.  A.  58,  841;  7  L.    R.  A.  084;   14  L.  R.  A.  424,  643;  25  L. 
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or  interest  In  the  matter  than  that  he  fi  the  idtlnt- 
ifl  In  Mid  injunction  suit  and  that  the  olroult 
oourt  has  ignored  bis  injunction,  although  it  ap- 
pears that  said  oourt  has  no  Jurisdiction  to  award 
said  mandamus. 

C January  12, 1880.) 

PETITION  for  prohibition  to  Hod.  F.  A. 
Guthrie,  Judge  of  the  Circuit  Court  of 
Kanawha  County,  to  prohibit  said  judge  from 
issuing  a  mandamus  a^inst  H.  S.  Walker, 
Secretary  of  State,  requiring  the  said  secretary 
to  transmit  to  the  speaker  or  the  house  of  dele- 
gates the  sealed  returns  for  the  election  of  ^ver- 
nor,  sent  to  him  by  the  Commissioners  of  Kana- 
wha County,  pending  an  injunction  against 
said  Walker,  SecreU^  of  State,  restraining 
him  from  so  transmitting  said  returns.  Wrtt 
denied. 


The  petition  and  facts  will  be  found  In  the 
opinion  of  the  court. 

Mean,  Okey  Johnson,  J.  W.  St.  Clair 
and  Brown  Us  Jackson  for  petitioner. 

Me$8n,  John  A.  Hntehinson  and  W.  P. 
Hnbbard  for  respondent, 

Snyder*  P.,  delivered  the  opinion  of  the 
court: 

On  Januaiy  10, 1888,  A.  B.  Flemine  present- 
ed his  petition  to  this  court,  in  which  he  alleges 
that  on  January  9,  1889,  he  exhibited  his  bill 
in  equil^  to  A.  a.  Campbell,  a  circuit  judge 
of  this  State,  and  obtained  from  him  an  injunc- 
tion restraining  Henry  S.  Walker^  Secretary  of 
State,  from  laying  before  the  Legislature  of  the 
State  the  certificate  of  the  Ck>nmiissioDer8  of 
the  County  Court  of  Kanawha  County,  pur- 
porting to  ascertain  the  result  of  tiie  general 


curring  after  its  passage,  while  the  latter  deter^ 
mines  rights  and  obligations  of  any  kind,  whether 
in  regard  to  persons  or  property,  oonoerning  ma^ 
ters  or  transactions  which  already  exist  and  have 
transpired  before  the  Judicial  power  is  Invoked  to 
pass  upon  them.    Smith  y.  Strother,  08  Oal.  IM. 

The  constitutional  restraint  as  to  conferring  Judi- 
cial power  upon  other  than  Judicial  officers  does 
not  prohibit  the  Legislature  from  intrusting  large 
discretionary  powers  to  'executive,  administrative 
and  ministerial  officers  in  matters  pertaining  to  the 
duties  of  their  respective  offices.  State  v.-  John- 
eon,  8  West.  Bep.  084, 106  Ind.  403;  People  v.  Oourt 
of  Com.  Pleas,  48  Barb.  278. 

When  the  Constitution  confides  to  a  legislative 
body  the  power  to  Judge  of  the  election  and  quali- 
fication of  its  own  members,  the  exeroiBe  of  that 
power  belongs  exclusively  to  the  body  to  which  it 
is  committed,  and  is  not  the  subject  of  review  in 
the  courts,  or  by  any  other  body.  Bobertson  v. 
State, 7  West.  Rep. 488, SOI, 500, 100 Ind. 79.  Seenote 
to  Titusville  Iron  Works  v.  Keystone  Oil  Co.  XL. 
B.  A.  dOl. 

Refiual  of  judiciary  to  eoeree  eo-ordinate  depcurtr 

fncnts. 

The  court  has  refused  to  interfere  by  mandamus 
to  coerce  the  performance  of  a  public  duty,  upon 
the  ground  of  the  necessary  independence  of  the 
three  co-ordinate  departments  of  the  government, 
and  the  necessity  of  limiting  each  department  to  its 
appropriate  sphere  of  action.  Mauran  v.  Smith,  8 
U.  1. 102;  State  v.  Warmoth,  80  La.  Ann.  1;  People 
v.Dissell,  19  IlL  288;  People  V.Yates,  40  DL 188.  And 
see  People  v.  Hatch,  83  111.  9;  High,  Legal  Bem. 
M122-l;M. 

In  Texas  the  general  doctrine  exempting  the 
chief  executive  officer  of  the  State  from  control  by 
mandamus  is  extended  to  other  state  officers  whose 
functions  partake  in  some  degree  of  an  executive 
nature.  Bledsoe  v.  International  B.  Oo.  40  Tex.  637; 
Chalk  V.  Darden,  47  Tex.  488;  Galveston,  B!  ft  a  N. 
G.  B.  Co.  V.  Gross,  47  Tex.  428,  overruling  Houston 
A  G.  N.  B.  Co.  V.  Kuechler,  80  Tex.  888. 

So  in  Louisiana  the  writ  has  been  aenied  when  it 
was  sought  to  compel  the  secretary  of  state  to 
promulgate  as  a  law  an  Act  of  the  Legislature,  upon 
the  ground  that  the  correction  of  such  abuses 
should  be  sought  at  the  hands  of  the  legislative  and 
executive  departments.  State  v.  Deslonde,  27  La. 
Ann.  71. 

So  it  will  not  lie  to  the  comptroller  of  the  State 
for  the  delivery  of  state  bonds  voted  by  the  Leg- 
islature in  aid  of  a  railway  company.  Bledsoe  v. 
International  B.  Co.  40  Tex.  537. 

In  Illinois  mandamus  will  not  go  to  a  secretary 
of  state,  to  require  him  to  certify  an  enrolled  Act 
of  the  Legislature  to  be  a  law,  and  that  it  had  bo- 
8  Tx  R.  ,\, 


come  so  by  the  failure  of  the  governor  to  return 
the  same  with  his  objections  within  the  time  fixed 
bylaw.   People V. Hatch, 88 IlL 9. 

In  Minnesota  the  courts  have  denied  relief  by 
mandamus  against  the  state  officers,  including  the 
secretary  of  state,  these  offices  being  branches  of 
the  executive  department  of  the  government,  and 
as  such  exempt  from  Judicial  interference  or  oon- 
troL  State  y.  Dike,  80  lOnn.  888;  State  v.  Whit- 
comb,  88  Minn.  00. 

The  exemption  of  such  officers  from  coercion  by 
the  courts  is  not  a  mere  personal  privilege  which 
the  incumbent  of  the  office  may  waive  at  his  pleas- 
ure, but  is  a  restriction  imi>oeed  for  the  publlo 
good.    State  V.  Dike,  80  Minn.  868. 

In  Wisconsin  the  courts  may  entertain  such  Jur- 
isdiction, in  cases  of  purely  ministerial  acts,  of  du- 
ties whose  performance  has  been  allotted  by  law  to 
the  officer  in  question.  State  y.  Doyle,  40  Wis.  178; 
State  V.  Warner,  66  Wis.  87L 

In  England  there  Is  no  oonfllot  of  authorltr; 
mandamus  will  not  go  against  the  servants  of  the 
Crown.  Beg.  v.  Lords  Comrs.  L.  B.  7  Q.  B.  887,  dis- 
affirming Bex  y.  Lords  Comrs.  4  Ad.  ft  El.  288.  And 
see  Bex  y.  Lords  Comrs.  4  Ad.  ft  EL  864. 

MandamuM  as  a  nmedy. 

Under  the  American  system  mandamus  has  been 
assimilated  to  the  nature  of  an  ordinary  remedy. 
Ky.  V.  Dennison,  06  U.  a  84  How.  66  ao  L.  ed.  717); 
High,  Legal  Bem.  1 6. 

It  is  in  no  sense  a  creattve  remedy,  and  is  only 
used  to  oompel  persons  to  act  where  it  is  their  plain 
duty  to  act  without  its  agency  (People  v.  Gilmer« 
10  HL  848;  People  v.  Hatch,  88  HI.  140;  Lowe  y. 
Phelps,  14  Bush,  64S;  Tyler  v.  Taylor,  80  Gratt  766; 
Milliner  v.  Harrison,  88  Gratt  488.  See  also  People 
V.  Crotty,  96  DL  180);  and  will  not  go  to  command 
the  perf  ormanoe  of  an  act  which  would  be  unau- 
thorized or  unlawful  in  the  absence  of  the  writ. 
Johnson  v.  Lucas,  11  Humph.  806;  Oook  v.  Candee, 
68  Ala.  100;  State  v.  Covington  Co.  ffT  Ala.  840;  Polk 
V.  Winett,  87  Iowa,  84;  State  y.  Lewis,  86  N.  J.  L. 
877;  State  v.  Bioord,  86  N.  J.  L.  JB06:  High,  Bxtr. 
Legal  Bem.  II 6-7. 

Courts  will  not  oompel  parties  to  perform  acts 
which  would  subject  them  to  punishment,  or  which 
would  put  them  in  oonflict  with  the  order  or  writ 
of  another  court;  nor  will  the  court,  in  such  cases, 
to  which  application  is  made  for  a  mandamus,  in- 
quire into  the  propriety  of  the  injunction.  Ohio  ft 
L  B.  Co.  V.  Wyandot  Co.  7  Ohio  St.  878;  State  v. 
Kispert,  81  Wis.  887;  Ex  parU  Flemhig,  4  HIU,  68L 
And  see  People  V.  Warfleld,  80  HI.  160.  See,  eonfirti. 
State  V.  Dubuclet,  80  La.  Ann.  187. 

It  is  used  only  in  extraordinary  oases,  and  where 
the  usual  and  ordinary  modos  of  proceeding  and 
forms  of  remedy  are  powerless  to  afford  rediess  to 


See  aUo  5  L.  R.  A.  334:  8  L.  R.   A.  18S. 
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election  held  in  said  connty  on  November  0, 
1888,  for  the  ofBoe  of  js^Yemor  of  this  State; 
that  after  said  injunction  bad  been  perfected 
tfid  served  upon  said  Walker,  Nathan  Gofl, 
who  was  also  a  defendant  to  said  bill  of  injunc- 
tion, without  anj  notice  to  petitioner,  applied 
to  F.  A.  Guthrie,  Judge  of  the  Circuit  Court 
of  Kanawha  County,  in  term,  for  a  writ  of 
mandamus  to  compel  said  Heniy  8.  Walker, 
secretary  as  aforesaid,  to  do  what  he  had  been 
enjoined  from  doing  by  said  bill;  that  Judge 
Guthrie  being  fully  advised  of  the  existence  of 
said  injunction,  announced  from  the  bench  that 
he  would  ignore  and  treat  as  naught  said  in- 
junction, and  thereupon  he  did  ignore  said 
injunction  and  awarded  a  mandamus  nw»,  re- 


turnable at  9  o'clock  A.  M.  on  January  10, 1880, 
conunandinff  said  Walker,  secretary  as  afore- 
said, to  forthwith  deliver  ^d  certincate  to  the 
speaker  of  the  house  of  delegates  of  the  Legis- 
lature; that  said  Walker  has  no  personal  inter- 
est in  said  injunction  or  mandamus  proceedings, 
and  that  pjeutioner  is  the  real  and  only  oppos- 
ing party  in  interest  against  the  said  Golf  in 
anjr  of  said  matters. 

The  petitioner  prayed  for  a  rule  against  said 
Guthrie,  Judge,  etc.,  and  said  Goff,  to  show 
cause  why  a  writ  of  prohibition  should  not  issue 
prohibiting  said  Guthrie,  Judge,  from  holding 
for  naught  and  setting  aside  said  injunction, 
and  prohibiting  him  and  the  said  Goff  from 
proceeding  in  add  mandamus  case  without  no- 


tlie  party  aicggteved,  and  where  without  Its  aid  there 
would  he  a  fiillurB  of  Justioe.  Oom.  v.  Mitchell,  2 
Fenr.  ft  W.  S17.  And  see  Oom.  v.  Allegheny  Gounty, 
IftSerg.  ft  B.  817;  Com.  v.  Phlla.  Go.  1  Whart  L 

PmTpom  of  writ  putnUilf  mandatory. 

A  mandamus  cannot  property  be  made  to  do 
dther  a  prohibitory  or  revlewliur  duty;  its  purpose 
Is  purely  mandatory.  Re  Atrams  v.  Hempstead 
rrown  Auditors,  46  Hun,  272, 10  N.  Y.  a  B.  878. 

Mandamus  cannot  be  converted  Into  a  writ  of 
error.  State  v.  Wright,  4  Nev.  119;  People  v.  Wes- 
ton, SB  OaL  030;  People  v.  Judges  of  Dutchess  Com. 
Pleas,  20  Wend.  658;  High  Bxtr.  Legal  Bern.  I  m. 

Bven  though  the  Judgment  is  plainly  erroneous, 
the  subordinate  court  having  passed  upon  the  ques- 
tion pending  before  it,  its  decision,  if  erroneous,  is 
a  judicial  error,  which  It  is  not  the  province  of  a 
mandamus  to  correct  Judsres  of  Oneida  Com. 
Ftoas  V.  People,  18  Wend.  79;  Oariaga  v.  Dryden,  29 
OkL  807:  £tr  parte  Whitney,  88  U.  S.  13  Pet.  404  (10  L. 
ed.  221);  Warren  County  Ct  v.  Daniel,  2  Bibb,  878; 
8tout  v.  Hopping,  17  N.J.  L. 471; Beg.  v.  Blanshard, 
18  Ad.  ft  E.  N.  S.  818;  Fdster  v,  Bedfleld,  60  VU  2B5; 
Ez  parte  Koon,  1  Denio,  644;  Ex  parte  Ostrander,  1 
Denio,  879;  Elkins  v.  Atheam,  2  Denio,  191. 

It  is  final  and  conclusive,  and  its  correctness  will 
not  be  questioned  by  mandamus.  Ex  parte  New- 
man, 81  U.  8.  14  WalL  lfi2  (20  L.  ed.  877);  State  v. 
Wright,  4  Nev.  119;  People  v.  Weston,  28  Ctel.  889; 
People  V.  Judges  of  Dutchess  Oom.  Pleas,  20  Wend, 
466.  But  see  People  v.  Wayne  Gouoty  Circuit 
Judge,  10  Mich.  296. 

Nor  will  it  be  granted  to  revem  the  decisions  of 
Inferior  courts,  upon  matters  properly  within  their 
Judicial  cognizance.  Bank  of  (Columbia  v.  Sweeny, 
»  U.  8. 1  Pet.  607  (7  L.  ed.  286);  Bhs  parte  Hoyt,  8817. 
B.  13  Pet.  279  (10  L.  ed.  181);  Ex  parte  Whitney,  88  U. 
a.  13  Pet.  404  (10  L.  ed.  221);  Ex  parte  DeOroot,  78 
U.  a.  8  WaB.  407  (18  L.  ed.  887);  Ex  parte  Newman, 
n  n.  8. 14  Wall.  162  (20  L.  ed.  877);  Ex  parte  Schwab, 
98n.&2IO(26  L.ed.106);  ExparU  PerTy,102  U.S. 
188  (26  L.  ed.  48);  £k  parte  Des  Moines  ft  M.  B.  Go. 
108  U.  B.  794  (28  L.  ed.  481);  Ex  parte  Hendree,  48 
Ala.  880;  Ex  parte  Gilmer,  84  Ala.  284;  Ex  parte 
Oravee,  81  Ala.  881;  Ex  parte  Schmidt,  02  Ala.  282; 
JBs  parte  Brown,  68  Ala.  688;  Ex  parte  South  ft  N. 
Ala.  B.  Co.  86  AhL  800;  Judges  of  Oneida  Com. 
Pleas  V.  People,  18  Wend.  79,  overruling  People  v. 
Boperior  Ct.  of  N.  Y.  6  Wend.  114;  People  v.  Judges 
of  Dutchess  Com.  Pleas,  20  Wend.  868;  Ex  parte 
Koon,  1  Denio,  844;  Ex  parte  Ostrander,  Id.  879;  Bi- 
klns  V.  Atheam,  2  Denio,  191;  People  v.  Weston,  28 
CaL  889;  Oulaga  v.  Drydeo,  29  Gai.  8(17;  Lewis  v. 
Barclay,  86  OaL  218;  Jones  v.  Justices  of  Stafford,  1 
Leigh,  eJM;  People  v.  Pratt,  28  OaL  188;  People  v. 
Moore,  23  Gal.  427;  State  v.  Kenosha  Circuit  Judge, 
3  Wia.  809:  Warren  Gounty  Ct.  v.  DanleL  2  Bibb,  573; 
State  V.  Wright,  4  Nev.  119;  Stout  v.  Hopping,  17  N. 
J.  L.  471;  Bex  v.  Frieston,  6  Bam.  ft  Ad.  607;  Beg.  v. 
Blanshanl,  13  Ad.  ft  B.  N.  S.  818;  LitUe  v.  Morris,  10 
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Tex.  288;  Dunkltai  Go.  v.  Dunklin  Go.  Dlst  C^  28 
Mo.  440;  Potter  v.  Todd,  78  Mo.  101;  Williams  v. 
Judge  of  Cooper  Ct.  Com.  Pleas,  27  Mo.  236;  Blocker 
V.  St.  Louis  Law  Comr.  80  Mo.  Ul.  See,  contra^  Hall 
V.  Audrain  0>unty  Ct  27  Mo.  820;  Bex  v.  Yorkshire 
Justices,  6  Bam.  ft  Ad.  887. 

3f andontttt  and  InfuncMon  dUMnQuiOytd, 

Mandamus  is  a  positive  or  remedial  process, 
while,  injunction  is  a  negative  or  preventive  one. 
People  V.  Inspectors  ft  Agent  of  State  Prison,  4 
Mich.  187;  Atty-Oen.  v.  New  Jersey  B.  ft  Transp. 
Co.  8  N.  J.  Bq.  188;  Washington  Universtty  v.  Green, 
1  Md.  Ch.  97;  Sherman  v.  Clark,  4  Nev.  188;  Blake- 
more  V.  Glamorganshire  Oanal  Nav.  Go.  1  MyL  ft  K. 
154;  Crawford  v.  Carson,  86  Ark.  666w 

It  cannot  take  the  place  of  an  injunction,  and 
will  not  be  employed  to  restrain  or  prevent  an  im- 
proper interference  with  the  rights  of  relators. 
Legg  v«  Annapolis,  42  Md.  808. 

When  it  appears  by  the  record  that  the  respond* 
ent  is  already  enjoined  in  the  same  court  from  per- 
forming the  act  sought,  and  that  the  injunction 
suit  wiU  determine  the  question  mvolved,  a  man- 
damus will  not  be  granted.  People  v.  Hake,  81  111. 
640. 

iMue  of  writ  in  diaereMon  of  court. 

Where  mandamus  is  asked  against  public  officers 
to  compel  the  performance  of  an  alleged  public 
duty,  its  issue  Is  a  matter  of  Judicial  discrotion. 
People  V.  Police  Gomrs.  9  Cent  Bep.  728, 107  N.  Y. 
286. 

At  common  law,  and  also  under  the  statute,  the 
relator  m  mandamus  must  show  a  clear  and  in- 
dubitable right  to  the  relief  demanded,  and  that  de- 
fendant is  under  a  legal  obligation  to  do  the  act  re- 
quired. People  V.  Madison  Co.  (111.)  16  West.  Bep. 
188. 

A  reason  for  refusing  the  writ  is  that,  notwith- 
standing any  opinion  expressed  by  the  superior 
court  upon  the  proceedings  in  mandamus,  the  same 
question  might  again  recur  upon  the  final  judgment 
in  the  case  on  writ  of  error.  Bank  of  Columbia  v. 
Sweeny.  26  U.  S.  1  Pet.  687  (7  L.  ed.  265). 

An  additional  reason  is  found  in  the  principle  that 
a  writ  of  mandamus  confers  no  authority,  and  only 
issues  to  compel  a  party  to  perform  an  act  which  is 
his  plain  duty  without  the  writ.  Nor  will  the  writ 
go  to  direct  a  oomrt  to  proceed  with  the  trial  of  a 
cause  which  has  been  enjoined.  People  v.  Gilmer, 
10  Bl.  242;  People  v.  Muskegon  County  Girouit 
Jndge,  40  Mich.  68. 

How  far  eourte  wOl  interfere. 

In  determining  the  extent  to  which  courts  may 
interfere  by  numdamus  with  the  heads  of  the  exec- 
utive department  the  test  to  be  applied  is  whether 
the  duty  is  of  an  executive  or  a  political  nature, 
requiring  Uie  exercise  of  official  judgment,  or 
whether  it  Is  ministerial  in  its  nature,  and  specific- 
ally and  peremptorily  required   of  the   officer. 
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tice  to  petitioner  or  opportunity  for  him  to 
appear  and  defend  bis  interests  therein.  The 
rule  was  awarded  as  prayed  for  returnable  on 
January  11,  1889,  at  which  time  (he  respond- 
ents appeared  and  moved  the  court  to  quash 
the  rule. 

On  the  motion  of  the  petitioner,  his  petition 
was  so  amended  as  to  show  tliat  the  injunction 
bill  averred  that  a  writ  of  certiorari  had  been 
sued  out  of  the  Circuit  Court  of  Kanawha 
County  by  petitioner  against  the  county  com- 
missioners of  said  county  to  supervise  and  cor- 
rect the  action  of  said  commissioners  in  can- 
vassing the  vote  for  governor  at  the  election  of 
November  6, 18B8;  that  said  writ  had  been  sued 
out  on  January  4, 1889,  and  was  still  pending; 


Kendall  v.  U.  B.  87  U.  8. 12  Pet  6B4  (9  L,  ed.  1181); 
fliffh,  Bxtr.  Leffal  Rem.  2d  ed.  122,  criticising  the 
leading  case  of  Marbury  v.  Hadisoa,  6  U.  8.  1 
Cranch,  187  (2  L.  ed.  60).  See  U.  8.  v.  Guthrie,  68  U. 
8. 18  How.  284  (15  L.  ed.  IDS);  Brashcar  v.  Mofion,  47 
U.  8.  6  How.  92  (12  L.  ed.  2Sl). 

Mandamus  will  lie  to  compel  the  performance  of 
duties  purely  ministerial  in  their  nature,  and  so 
ol^r  and  Bpedflo  that  no  element  of  discretion  is 
left  in  their  performance;  but  as  to  all  acts  or 
duties  necessarily  calling  for  the  exercise  of  judg- 
ment and  discretion,  on  the  part  of  the  officer  or 
body  at  whose  hands  their  performance  is  required, 
mandamus  wUl  not  lie.  High,  Extr.  Legal  Rem. 
tded.iaO. 

It  will  not  be  awarded  to  compel  an  act  by  a  pub- 
lic officer,  in  regard  to  which  he  may  exercise  his 
judgment  or  discretion.  People  v.  Troy,  78  N.  Y. 
88;  Howland  v.  Bldredge,  48  iN.  Y.  4B7;  8an  Mateo 
Co.  V.  Maloney,  71  GaL  206;  People  v.  Chapin,4  Gent. 
Bep.  188, 108  N.  Y.  686. 

Mandamus  will  not  issue  upon  the  petition  of  a 
private  Gitiaen  to  compel  a  public  officer  to  act  in  a 
public  matter.  Mitchell  v.  Boardman,  4  New  Bug. 
Bep.  704, 78  Maine,  469. 

I    Wia  not  inutf,  where  inuanee  wovld  he  uuUte, 

Mandamus  will  not  issue  when  the  thing  com- 
manded by  it  would  bean  idle  and  useless  ceremony 
(Mitchell  V.  Boardman,  4  New  Eng.  Rep.  764,  70 
Maine,  469);  or  would  prove  unavailing.  Woodbury 
V.  Piscataquis  <3o.  40  Maine,  904. 

8o,  although  a  statute  makes  it  the  duty  of  the 
county  Judge  to  canvass  the  returns  of  the  election 
upon  the  question  of  location  of  a  county  seat, 
mandamus  wiU  not  go  to  compel  such  Judge  to  re- 
ceive returns  which  he  has  alieady  passed  upon  and 
rejected.    Arberry  v.  Beavers,  6  Tex.  457. 

Mandamus  lies  to  compel  the  secretary  of  state  to 
deliver  the  returns  of  an  election  for  governor  and 
lieutenant-governor  to  the  speaker  of  the  house 
of  representatives.  But  it  appearing  that  the  sec- 
retary had  already  delivered  the  returns  to  a  person 
not  entitled  thereto,  the  question  whether  the  writ 
should  then  issue  was  reserved  for  further  argu- 
ment. High,  Extr.  Legal  Rem.  B  124 1),  citing  8tate 
V.  Hayne,  8  8.  C.  867. 

Where  an  election,  by  the  terms  of  a  statute.  Is  to 
be  ordered  at  a  certain  time,  the  presumption  being 
that  the  officers  charged  with  the  duty  concerning 
it  will  perform  it  at  the  proper  time,  an  application 
for  a  mandamus  prior  thereto  is  premature.  State 
V.  Coahoma  Go.  64  Miss.  858. 

Title  to  office  eannot  be  tried  hy  mandamxts. 

The  title  to  an  office,  as  against  one  actually  in 
possession  under  color  of  law,  cannot  be  tried  by 
mandamus.  The  proper  remedy  is  by  quo  war- 
ranto. French  v.  Oowan,  4  New  Bug.  Rep.  688,  70 
Maine,  496. 

A  writ  of  mandate  cannot  issue  to  settle  title  to 
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and  that  said  county  commissioners  bad  trans- 
mitted said  certificate  to  said  Walker,  secretary, 
etc.,  on  December  15, 1888. 

The  motion  to  quash  the  rule,  after  having 
been  argued  by  counsel  for  the  respective  par- 
ties, was  on  Janiuiry  12, 1889,  submitted  to  this 
court  for  its  decision. 

It  is  contended,  hv  the  respondents,  that  the 
injunction  awarded  by  c/vc^^  Campbell,  referred 
to  in  the  petition,  was  void,  because  a  court  of 
equity  has  no  jurisdiction  to  restrain  a  public 
officer  from  performing  a  plain  duty  required 
by  the  Constitution.  On  the  other  hand  it  is 
insisted  for  the  petitioner  that  if  any  jurisdic- 
tion existed  for  the  injunction,  the  action  of  (lie 
circuit  court  in  the  mandamus  proceedings  is 


an  office ;  but  where  such  title  has  been  established 
by  a  Judgment  of  the  circuit  court,  and  defendtuit 
continues  in  adverse  possession  of  the  office,  it 
should  issue.  Mannix  v.  State  (Ind.),  16  West.  Bep. 
109. 

Nor  will  the  writ  be  granted  where  there  has  been 
no  actual  vacancy  in  the  office,  and  the  present  in- 
cumbent is  rightfully  in  possession.  Bose  v.  Knox 
Go.  50  Maine,  248 ;  State  v.  Whittemore,  U  Keb.  175. 

Mandamus  does  not  lie  ordinarily ;  the  determina- 
tion of  the  question  of  title  to  a  disputed  office 
upon  proceedings  in  mandamus  would  be  to  deter- 
mine the  rights  of  the  de  facto  incumbent  in  a  pro- 
ceeding to  which  he  is  not  a  party.  St.  Louis 
County  Court  v.  Sparks,  10  Mo.  118 ;  Com.  v.  Per- 
kins, 7  Pa.  42 ;  People  v.  Forquer,  1  III.  08 ;  People  v. 
New  Yorlc,  8  Johns.  Cas.  79;  People  v.  Detroit,  18 
Mich.  838. 

Where  the  granting  of  the  writ  would  have  the 
effect  of  admitting  a  second  person  to  an  office  al- 
ready filled  by  another,  both  claiming  to  be  duly 
entitled  thereto,  resort  must  still  be  had  to  further 
proceedings  to  test  the  disputed  title.  Bex  v.  Col- 
chester, 2  T.  R.  200. 

So  it  will  be  withheld  where  the  applicant  has  not 
shown  himself  to  be  duly  elected,  and  the  only 
effect  of  interfering  would  be  to  declare  the  election 
void.  State  v.  Judge  of  Ninth  Judicial  Circuit,  18 
Ala.  80S. 

ProhBHlUm  and  mandamue:  lertts  dMinavtUhed, 

Prohibition  is  an  original  remedial  writ.  Thomas 
V.  Mead,  86  Mo.  282. 

Mandamus  is  an  affirmative  remedy,  while  prohi- 
bition is  negative  in  its  nature.    Ibid. 

Another  distinguishing  feature  of  the  writ  is  that 
it  is  more  a  preventive  than  a  corrective  remedy, 
and  issues  only  to  prevent  the  commission  of  a 
future  act,  and  not  to  undo  an  act  already  per- 
formed. State  V.  Stackhouse,  14  &  a  417;  Ulgh« 
Extr.  Legal  Rem.  2d  ed.  606. 

No  prohibition  will  issue ;  even  though  the  final 
disposition  was  made  after  the  Judge  had  been 
served  with  a  rule  to  show  cause  why  a  writ  should 
not  issue,  and  even  though  similar  cases  may  still 
be  pending  in  the  same  court.  U.  8.  v.  Hoffman,  71 
U.  S.  4  Wall.  168  (18  L.  ed.  854) ;  Wells,  Jur.  602. 

Under  a  Code  of  Civil  Procedure  declaring  the 
writ  of  prohibition  to  be  the  counterpart  of  the 
writ  of  mandamus,  the  word  '* counterpart*'  is 
construed  only  to  illustrate  the  operation  of  the 
writ  when  issued  in  a  proper  case,  and  it  does  not 
enlarge  or  add  to  the  class  of  cases  in  which  the 
remedy  may  be  used.  Maurer  t.  Mitchell,  58  GaL 
288. 

The  writ  of  prohibition  agrees  with  both  injunc- 
tion and  mandamus  in  this :  that,  where  there  is  an 
adequate  remedy  at  law,  it  is  not  available.  State 
V.  Braun,  81  Wle,  006. 

Where  there  is  a  statutory  mode  of  testing  con* 


See  also  10  L.  II.  A.  :^^1. 
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sacfa  an  abase  of  its  powers  and  jurisdiction  as 
will  be  prevented  by  prohibition.  It  is  thus 
apparent  that  the  important  question  is.  Did 
the  Judge  have  jurisdiction  to  award  said  in- 
junction? 

In  Walton  t.  Dewlxng,  61  HI.  201,  it  was  held 
that  "Where  the  law  plainly  requires  an  officer 
to  perform  a  duty  ana  he  is  not  exceeding  or 
abusing  his  power,  but  fairly  acting  within  the 
same,  and  a  court  issues  a  writ  to  restrain  him 
from  its  performance,  he  must  discharge  his 
duty  as  prescribed  by  law."  That  case  was  a 
proceeding  for  contempt  against  election  offi- 
cers for  holding  an  election  in  disobedience  to 
an  order  of  injunction,  and  in  which  the  court 
held  that,  the  injunction  having  been  issued 


without  authority,  it  was  void,  and  that  there 
was  no  contempt  in  disobeying  it.  The  court 
in  its  opinion  says: 

"In  such  case  what  must  control  the  officers, 
the  mandate  of  the  court,  or  the  plain  behests 
of  the  law?  The  court,  as  well  as  the  inferior 
officer,  must  be  governed  bv  the  law.  When 
the  law  imposes  a  positive  dtuty  upon  a  public 
functionary  and  a  court  commands  him  not  to 
perform  it,  he  must  obey  the  law  and  disobey 
the  writ  of  the  court." 

In  Mtmlton  y.  Beid,  64  Ala.  820,  it  was  de- 
cided that  a  court  of  equity  has  no  jurisdiction 
to  enjoin  the  person  declared  elected  to  a  mu- 
nicipal office  from  using  his  certificate  of  elec- 
tion where  the  law  provides  for  a  contest 


tested  elections  the  writ  Is  not  available.    Kemp  v. 
Ventulett,  58  Ga.  419. 

See,  as  to  the  distinotlon  between  prohibition  and 
injunction  in  Indiana,  BluiTton  v.  Silver,  63  Ind.  268. 

Design  and  otfjeet  of  writ  of  prohibtlion. 

The  original  design  of  the  writ  is  to  prevent  an 
encroachment  of  Jurisdiction.  Thomas  v.  Mead,  86 
Mo.  283 ;  Wella,  Jur.  505. 

Its  object  is  to  restrain  inferior  courts  from  exer- 
cisinF  Jurisdiction  where  they  do  not  properly  pos- 
■ess  Jurisdiction  at  all,  or  else  to  prevent  their  ex- 
ceeding their  limits  in  matters  of  which  they  have 
cognizance  (People  v.  Marine  Court,  86  Barb.  841) ; 
and  is  used  to  keep  such  courts  within  the  limits 
and  bounds  prescribed  for  them  by  law.  People  v. 
Works,  7  Wend.  4B8 ;  £x  parte  Roundtree,  51  Ala.  42 ; 
Quimto  Appo  V.  People,  20  N.  Y.  58L 

Upon  the  application  for  the  writ  the  only  in- 
quiry which  will  be  entertained  is  as  to  the  Jurisdic- 
tion of  the  court  against  which  the  relief  is  invoked. 
8tate  V.  Judge  of  Twenty-Sixth  Dist.  Ct  34  La. 
Ann.  782 ;  High,  Bxtr.  Legal  Hem.  609. 

If  the  Inferior  has  prima  facie  Jurisdiction,  a  su- 
perior court  will  not  interfere  by  prohibition, 
suite  V.  Judge  of  Superior  Dist.  Ct  29  La.  Ann.  880. 

If  the  inferior  court  has  Jurisdiction  a  mistaken 
exercise  of  that  Jurisdiction  will  not  Justify  a  re- 
sort to  the  extraordinary  remedy  by  prohibition. 
Ex  parte  Oreene,  29  Ala.  62 ;  Ex  parte  Peterson,  88 
Ala.  74 ;  JBz  parte  State,  61  Ala.  60 ;  Buskirk  v.  Judge 
of  Circuit  Ct.  7  W.  Va.  91;  Murphy  v.  Colusa 
County  Superior  CL  68  Oal.  6S0. 

like  all  other  prerogrative  writs,  it  Is  to  be  used 
with  great  caution  and  forbearance,  for  the  fur^ 
theranoe  of  Justice  and  to  secure  order  and  reg- 
ularity in  Judicial  proceedings,  when  none  of  the 
ordinary  remedies  provided  by  law  are  applicable. 
Washburn  v.  Phillips,  2  Met.  296. 

The  court  will  not  Issue  a  prohibition  in  a  case 
where  it  is  not  Justified,  for  the  sole  purpose  of  es- 
tablishing a  principle  to  govern  other  cases.  U.  S. 
r.  noffnun,  71  U.  8. 4  WalL  158  ao  L.  ed.  854>. 

A  plea  to  the  Jurisdiction  must  be  filed  and  be 
overruled  before  a  prohibition  will  lie.  State  v. 
Judge  of  Fifth  Dist  Ct.  29  La.  Ann.  806;  Barnes  v. 
Gottschalk,  8  Mo.  App.  lU. 

In  California  the  action  of  a  board  of  supervisors 
will  not  be  arrested  unless  the  proceedings  them- 
selves are  absolutely  without-,  or  in  excess  of,  their 
Jurisdiction.    People  v.  Kern  Co.  47  Cal.  81. 

In  Indiana  it  has  been  held  that  it  is  sulBoient 
that  some  collateral  matter  arising  in  the  cause  be 
b^ond  the  Jurisdiction  in  order  to  Justify  the  writ. 
Jasper  Go.  v.  Spltler,  18  Ind.  286. 

In  New  York  it  lies  to  prevent  the  exercise  of  un- 
authorized power  in  a  cause  or  proceeding  of  which 
the  inferior  tribunal  has  Jurisdiction,  no  less  than 
when  the  entire  cause  is  without  Jurisdiction. 
Qtiimbo  Appo  V.  People,  20K.  Y,  531 :  Sweet  v.  Hul- 
bert,  51  Barb.  81& 
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Not  a  writ  of  right 

The  writ,  as  a  prerogative  writ,  is  always  subject 
to  a  sound  Judicial  discretion.  Bedford  Co.  v. 
Wlngfleld.  27  Gratt.  888 ;  Wells,  Jur.  506 ;  High,  Extr. 
Legal  Rem.  606. 

It  is  not  a  writ  of  right,  granted  ex  debito  justitice^ 
but  rather  one  of  sound  Judicial  discretion,  to  be 
granted  or  withheld  according  to  the  circumstances 
of  each  particular  case.  Kinloch  v.  Harvey,  Haip. 
606;  Bedford  County  v.  Wlngfleld.  27  Gratt  829; 
State  V.  Monroe,  88  La.  Ann.  923;  State  v.  Rightor, 
82  La.  Ann.  1182;  Ex  pmrte  Hamilton,  61  Ala.  62 1 
People  V.  Westbrook,  89  N.  Y.  162. 

Not  issued  to  review  or  correct  either  law  or  fact 

The  object  of  a  writ  Is  not  to  correct  error  either 
of  law  or  fact.    Wells,  Jur.  B  517,  p.  504. 

So,  if  the  action  of  a  court  is  subject  to  review  in 
any  ordinary  mode  of  api)eal,  the  writ  will  not  be 
issued.  People  v.  Wayne  Couuty  Circuit  Ct  U 
Mich.  803. 

A  mere  outstepping  of  lis  authority  in  a  portion 
of  its  Judgment,  or  any  other  error  in  Its  proceed- 
ings, is  only  a  ground  for  a  review  or  appeal,  and 
not  of  prohibition.  People  v.  Court  of  Com.  Pleas, 
48  Barb.  278. 

But  it  is  held  in  Alabama  that  a  prohibition  will 
be  awarded  to  vacate  a  final  decree,  or  prevent  its 
enforcement,  which  is  a  nullity,  and  from  which,  on 
account  of  the  entire  absence  of  adverse  parties,  no 
appeal  can  be  taken.    Ex  parte  Lyon,  60  Ala.  660. 

A  bill  in  chancery  may  be  fatally  defective  in 
averments,  may  abound  In  imperfections,  and  may 
even  be  filed  in  a  district  where  the  defendants  are 
not  liable  to  be  sued ;  yet  these  are  mere  matters  of 
defense,  and  cannot  be  reached  by  a  writ  of  this 
character.    Ex  parte  Greene,  29  Ala.  52. 

The  petitioner  must  have  sought  all  available  re- 
lief, by  moving  to  dismiss  the  cause  for  want  of  ju- 
risdiction in  the  court  itself,  before  he  can  obtain  a 
prohibition.   Ex  parte  Hamilton,  51  Ala.  62. 

Proceedings,  to  be  prohibited,  must  be  judlcidL    * 

The  proceedings  to  be  prohibited  must  be  of  a  Ju- 
dicial character.    Shortt,  Mandamus  &  Prohib.  452. 

A  prohibition  would  not  be  granted  in  respect  of 
any  proceedings  belonging  to  the  executive  rtov- 
emment  of  the  country.  Chabot  v.  Morpeth,  15  Q. 
B.  446, 459 ;  Shortt,  Mandamus  &  Prohib.  452. 

The  writ  is  not  available  to  restrain  the  perform- 
ance of  ministerial  acts,  such  as  collecting  taxes, 
locating  county  seats,  and  the  like,  however  erro* 
neous  such  ministerial  acts  may  be>  State  v.  Clark 
County  Ct  41  Mo.  44. 

It  will  not  go  if  the  proceedings  which  It  is  sought 
to  prevent  are  only  ministerial  Ex  parte  Braud- 
lacht  2  Hill,  367;  Atkins  v.  Siddons,  66  Ala.  458; 
State  V.  Clark  County  Ct  41  Mo.  44;  State  v.  Gory, 
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In  Smith  T.  MyerB,  109  Ind.  1,  7  West  Rep. 
90,  it  was  held  that  "The  courts  have  do  ju- 
risidiction  of  a  suit  to  enjoin  the  secretary  of 
state  from  deliveriDg  to  the  speaker  of  the 
house  of  representatives  the  sealed  returns,  al- 
leged to  he  wrongful  and  illef^al,  of  an  election 
for  lieutenant-governor,  which  are  directed  to 
the  speaker,  as  required  bv  law,  in  care  of  the 
secretary,  and  are  to  be  delivered  to  him  by  the 
latter." 

The  court  in  its  opinion  says:  "It  is  a  prin- 
ciple of  constitutional  law,  declared  in  our 
Constitution  and  enforced  by  many  decisions 
of  our  own  and  other  courts,  that  the  depart- 
ments of  government  are  separate  and  distinct 
and  that  the  oflScers  of  our  department  shall 
not  invade  any  other.  To  interfere  bv  injunc- 
tion in  this  case  would  involve  a  violation  of 
this  fundamental  principle,  as  a  conflict  be- 
tween two  great  aepartments  of  the  govern- 
ment would  result  from  an  exercise  of  theiu- 
risdiction  invoked  by  the  appellant.  The 
General  Assembly  has  power  to  compel  the  at- 
tendance of  persons  at  its  sessions  and  to  com- 
pel the  production  of  papers  which  are  neces- 
sary to  enable  it  to  justly  and  intelligently  dis- 
charge its  duties  and  exercise  its  functions.  If 
the  Judiciary  should  enjoin  the  secretary  of 
state  from  delivering  to  the  speaker  the  papers 
described  in  the  complaint,  and  the  General 
Assembly  should  demand  their  delivery  to  the 
ofncer  to  whom  they  are  addressed,  a  conflict 
of  authority  would  arise  which  no  tribunal 
could  effectually  determine.  If  the  secretary 
of  state  should  m  such  case  yield  to  the  demand 
of  the  Cteneral  Assembly,  he  would  be  in  con- 
tempt of  the  authority  of  the  court,  and  liable 
to  punishment;  if,  on  the  other  hand,  he  should 
disobey  the  command  of  the  General  Assembly, 
he  would  be  in  contempt  of  its  authority  and 
subject  to  punishment.  If  the  General  Assem- 
bly bhould  deem  it  the  duty  of  the  secretary  of 
state  to  deliver  the  papers,  it  would  not  require 
the  aid  of  the  courts  to  compel  its  performance, 
for  it  possesses  the  power  to  coerce  the  produc- 
tion of  papers  and  documents  .  .  .  It  is  appar- 
ent, therefore,  that  as  on  the  one  hand,  the 
General  Assembly  would  not  require  the  aid  of 
the  courts,  by  mandamus  or  otherwise,  to 
x^onipel  the  production  of  papers  addressed,  by 
direction  of  the  Constitution  and  the  statute,  to 
the  presiding  officer  of  one  of  its  branches,  so, 
on  the  other  band,  the  courts  cannot  by  injunc- 
tion restrain  it  from  obtaining  those  papers, 
oor  by  indirection  produce  the  result  by  stop- 
ping them  in  the  hands  ot  one  whom  the  law 
makes  a  mere  custodian." 

Our  Constitution  and  statute  in  respect  to  the 
question  before  us  are  almost  identical  with 
those  of  Indiana,  and  the  facts  in  the  case  from 
\\  hich  I  have  quoted  and  the  one  at  hand  are 
t-o  nearly  alike  as  to  make  the  opinion  from 
Avhich  the  above  quotation  is  taken  a  very  ap- 
posite, though  not  an  absolutely  bhnding, 
authority  in  the  case  under  consideration. 

Without  referring  to  other  authorities,  of 
which  there  are  many,  it  is  sufficient  to  say 
that,  according  to  well  settled  principles  of 
law,  I  am  clearly  of  opinion  that,  unaer  our 
Constitution  and  statutes,  a  court  of  equity  has 
no  jurisdiction  to  award  an  iniunction  in  a 
case  such  as  this  one,  made  in  the  petition  in 
this  case. 
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Our  Constitution,  art.  7,  §  8,  declares:  "The 
returns  of  every  election  for  the  above  named 
officers"  (one  of  whom  is  the  governor)  "shall 
be  sealed  up  and  transmitted  by  the  returning 
officers  to  the  secretary  of  state  directed  'to  the 
speaker  of  the  house  of  delegates,'  who  shall 
immediately  after  the  organization  of  the 
house,  and  before  proceeding  to  business,  open 
and  publish  the  same  in  the  presence  of  a  ma- 
joritv  of  each  House  of  the  Legislature,  which 
shall  for  that  piu^xwe  aasemble  in  the  hall  of 
the  house  of  delegates." 

And  ample  provision  is  made  by  statute  to 
compel  the  production  of  papers  before  either 
House  of  the  Legislature.  Code  1887,  §  7, 
chap.  12. 

The  18th  section  of  article  6  of  the  Constitu- 
tion provides  that  the  regular  sessions  of  the 
Legislature  "shall  oonmienoe  on  the  second 
Weidnesday  of  January,"  which  for  the  year 
1889  was  on  the  9th  day  of  January. 

It  is  thus  shown  that,  at  the  time  the  injunc- 
tion in  question  was  ^nted,  the  Legislature 
was  in  actual  session— indeed  it  was  presuma- 
bly this  very  fact  that  prompted  the  issuance; 
for  otherwise  there  could  have  been  no  deliv- 
ery of  the  election  returns  by  the  secretary  of 
state,  and  therefore  no  necessity  for  the  injunc- 
tion. And  the  Legislature,  a  oo-oroinate 
branch  of  the  state  government,  being  in  ses- 
sion and  having  exclusive  control  over  the  said 
certificate  or  election  returns  for  governor,  and 
possessing  plenary  power  to  compel  their  de- 
livery, the  court  has  no  jurisdiction  or  control 
over  said  returns  by  injunction  or  otherwise. 
They  had  been  delivered  to  the  secretary  of 
state  in  the  manner  prescribed  by  law  before 
any  proceedings  had  been  taken  in  the  courts 
in  respect  to  them,  as  is  shown  in  the  petition 
in  this  case.  As  the  statute  (§  38,  chap.  8, 
Code)  has  made  it  the  positive  duty  of  the  sec- 
retary of  state  to  deliver  the  same  to  the  speak* 
er  of  the  House,  the  said  injuncUon  was  an 
absolute  nullity  and  constituted  no  nound  for 
the  refusal  oi  said  .officer  to  diM^arge  that 
duty. 

It  vnll  be  observed  that  the  said  injunction  is 
the  only  ground  alleged  in  the  petition  for  the 
writ  of  prohibition;  and  while  it  is  apparent 
from  what  we  have  already  said  that  the  man- 
damus complained  of  was  improperly  awarded 
by  the  circuit  court,  yet,  as  the  petitioner  does 
not  by  his  petition  show  such  interest  or  right 
as  would  entitle  him  to  interfere  in  or  com- 
plain of  said  mandamus,  we  cannot  at  his  in- 
stance, for  any  ground  alleged  in  his  petition, 
take  co^izance  of  said  proceedings  or  award 
the  wnt  of  prohibition.  For  these  reasons, 
the  motion  to  qu&jh  the  rule  is  sustained  and 
the  writ  denied. 


Kathan  GOFF,  Petitioner^ 
«. 

E.  W.  WILSON. 

(....w.  Va..--.) 

^When  neither  the  speaker  of  the  honse 
of  delAntes  nor  the  Joint  aasembly  of  both 
houses  oObe  Legrislature  convened  under  section 

•Head  note  by  Sntder,  P. 
See  Fleming  v.  Guthrie,  an(«.  58;  and  Oarr  v.  WO* 
son,  post,  6^ 
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Sof  article  7  of  tiie  Gonstitation  of  tbis  State  for 
the  piupoee  of  opening  and  publiahinir  the  returns 
of  the  election  fbr  the  ofBoe  of  governor,  does  In 
fust  open  and  publish  the  returns  In  respect  to 
said  oillce,  or  declare  any  peison  elected  to  that 
office,  this  court  Cannot,  by  mandamns,  adjudge 
the  petaon  who  appeals  from  the  returns  certi- 
fied to  the  speaker  of  the  house  to  bare  recelTed 
the  highest  number  of  votes  for  that  office  to  be 
the  goTcmor,  and  compel  the  person  who  was  the 
governor  during  the  preceding  term  to  deliver 
the  office  and  the  insignia  to  him. 

(March  12,1880.) 

PETITION  of  Nathan  Goff ,  claiming  to  have 
been,  on  the  6th  day  of  November,  1888, 
eleoted  governor  of  West  Virginia,  for  a  man- 
damus to  compel  £.  W.  Wilson  Tvfanse  term  of 
office  as  governor  expired  on  the  4th  day  of 
March,  1889,  to  turnover  to  him  the  said  ofBce 
of  governor.     Petition  dismissed. 

60ft  claimed  that  he  was  entitled  to  the  office 
Qot withstanding  the  Legislature  had,  pending  a 
contest  for  the  office,  refused  to  declare  bim 
elected.  Wilson  claimed  that  such  declaration 
was  ateolutelj  essential  to  give  title  to  the  of- 
fice, and  that  until  such  declaration  was  made 
it  was  his  duty  under  the  Constitution  to  hold 
over  until  his  successor  had  been  declared  elect- 
ed and  bad  qualified. 

The  petition  and  facts  are  set  out  in  the  opin- 
ion of  the  court. 

JKsMrff.  John  A.  Hatchinson  and  W.  P. 
Hnbb&rd  for  petitioner. 

Messrs.  E.  W.  Wilson  and  J.  W.  St. 
Clair,  for  respondent: 

L  The  Constitution  of  this  State  has  con- 
ferred upon  the  Legislature,  in  Joint  Assem- 
bly, the  power  to  ascertain  and  declare  the  result 
of  election  for  governor,  and  to  determine  con- 
tested elections  for  that  office. 

CousL  1863,  §  6,  art.  5;  Const  1872,  g  8, 
art  7. 

IL  The  Jurisdiction  of  the  Legislature,  in 
Joint  AiBsembly,  to  declare  the  result,  and  to 
determine  such  contested  election  is  exclusive: 
(1)  because  the  power  is  conferred  upon  a  co- 
oidinate department  of  government;  (2)hecaaae 
both  the  office  and  the  mode  of  declaring  the 
result  of  an  election,  and  the  manner  of  con- 
testing it,  are  created  specifically  by  the  Con- 
stitution. 

Cooley,  Const.  Lim.  5th  ed.  786  and  note; 
Batman  v.  Meg&wan,  1  Met.  (Ey.)  688,  688, 
639;  Qrier  v.  Skaekitford,  2  Const.  Rep.  (8. 
C.)  842,  646;  State  v.  Marhw,  15  Ohio  St.  114, 
133-186;  PoopUr,  Qoodvrin.  22  Mich.  496,601, 
603,  Bctxter  v.  Brooks,  29  Ark.  174,  182,  187; 
SkUe  T.  Baxter,  28  Ark.  129, 142;  8taU  v.  Ma- 
son, 77  Mo.  189;  8taU  v.  Leuiis,  61  Conn.  118, 
127;  Btate  v.  Harmon,  81  Ohio  St.  250,  257- 
260;  CoOins  v.  KnoUoek,  26  La.  Ann.  263;  Boff- 
ers  ▼.  Johns,  42  Tex.  889,  840,  841. 

Where  power  under  the  Constitution  is  pure- 
ly political  the  construction  given  by  the  Leg- 
islature will  generally  be  implicitly  followed. 

P^opU  y.  La  JSaUe  Oo.  100  III.  495,  501,  504. 

IIL  It  is  the  intent  of  the  Constitution  that 
the  dejure  title  to  the  office  shall  be  ascertained 
and  determined  before  the  beginning  of  the 
official  term.  This  appears  beorase:  (1)  Juris- 
diction is  conferred  upon  the  Legislature,  in 
Joint  Attembly,  to  try  the  contest;  (2)  the  Leg- 
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islatnre  is  directed  to  provide,  by  statute,  for 
contest,  and  the  common-law  mode  is  abrogat- 
ed; (8)  ample  time  is  given  from  the  date  of  the 
election  to  the  beginning  of  the  official  term  to 
prepare  for  and  determine  the  contest. 

See  ExvarU  Smith,  8  S.  C.  495,  514-519. 

IV.  Unaer  section  8,  art.  7,  Const.,  providing 
that  the  person  havin&r  the  highest  number  of 
votes  "shall  be  declared  elected"  the  election  is 
not  complete  until  such  declaration  is  made; 
and  the  person  claiming  to  be  elected  cannot 
qualify. 

PeopU  V.  N<rnh,  72  N.  T.  124, 127-180;  Peo- 
pU  V.  Orissei/,  91  N.  Y.  616,  627. 

The  Constitution  provides  that  "All  officers 
.  .  .  shall  continue  to  discharge  the  duties  of 
their  respective  offices  until  their  successors  are 
elected,  or  appointed  and  qualified." 

Const.  1872,  f^  6,  art.  4;  Const.  1868,  §  6, 
art.  3;  Statute,  g  2,  chap.  7,  Code. 

Indigibility  to  hold  office  for  more  than  one 
succesfflve  term  refers  "solely  to  a  popular  re- 
election for  a  full  term  of  service,  and  not  to 
his  [the  officer's]  continuing  eaa  officio  until  his 
successor  is  elected  and  quiHified." 

ExparU  Lawhome,  18  Gratt.  86-98. 

Snj-dert  P.,  delivered  the  opinion  of  the 
court: 

On  March  7,  1889,  Nathan  Goff  presented 
his  petition  to  this  court,  then  in  session,  in 
which  the  petitioner  avers,  in  substance,  as  fol- 
lows: 

That  at  the  general  election  held  in  this  State 
on  Novemb^  6,  1888,  he  was  voted  for  and 
elected  by  the  qualified  voters  to  the  office  of 
governor  of  the  State  for  the  term  commencing 
on  March  4, 1889;  that  the  commissioners  of  the 
respective  county  courts  ascertained  the  result  of 
said  election  in  their  several  counties  in  respect  to 
the  office  of  governor,  in  the  manner  prescribed 
by  law,  and  made  out.  and  signed  certificates, 
which  they  transmitted,  in  due  form  of  law,  to 
the  secretary  of  state,  in  sealed  envelopes  di- 
rected to  the  speaker  of  the  house  of  delegates; 
that  the  secretary  of  state  delivered  said  certifi- 
cates to  the  speaker  of  the  house  as  required 
l^  law:  that  said  certificates  contained  the 
result  of  said  election  for  the  auditor  and  the, 
other  executive  officers  as  well  as  for  governor 
and  all  of  said  county  certificates  were  inclosed 
ifi  one  envelope;  that  the  speaker  of  the  house 
in  the  presence  of  a  majority  of  each  house 
assembled  in  Uie  house  of  delegates  for  that 
purpose,  opened  the  envelopes  containing  all 
the  said  certificates  and  returns,  and  as  to  the 
aforesaid  offices  other  than  governor  published 
the  same;  and  as  to  the  office  of  governor  the 
said  certificates  and  returns,  after  they  had 
been  opened  as  aforesaid,  were  deliverea  to  a 
committee  of  the  Legislature,  appointed  under 
the  statute,  relating  to  contests  for  governor,  to 
report  upon  Uie  same;  that  the  said  certificates 
and  returns  with  respect  to  the  office  of  gov- 
ernor showed  that  for  said  office  petitioner  re- 
ceived at  said  election  78,714  votes,  A.  B. 
Fleming  received  78,604  votes,  and  all  other 
persons  together  received  for  said  office  less 
than  5,000  votes,  thereby  showing  that  the  pe- 
titioner had  received  a  plurality  of  all  the  votes 
cast  for  said  office  at  said  election;  that  said  A. 
B.  Fleming  had  caused  a  notice  of  contest  for 
the  office  of  governor  to  be  given  to  pciitioner. 


See  also  5  L.  R.  A.  334. 
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and  be  in  turn  bad  a  counter  notice  given  to 
said  Fleming,  both  of  which  notices  had  been 
served,  and  were,  on  January  17,  1889,  pre- 
sented to  the  Legislature  and  printed  at  large 
upon  the  journal  of  the  house  of  delegates, 
which  notices,  as  well  as  the  journals  of  the 
senate  and  house  of  delegates  (so  far  as  the 
same  show  the  action  had  with  respect  to  as- 
certaining th«  result  of  said  election  and  in  the 
matter  of  said  contest  for  the  office  of  gover- 
nor), are  made  parts  of  the  petition;  that  on 
March  4,  18b9,  petitioner  took  the  oath  of  of- 
fice of  governor  in  the  manner  prescribed  by 
law,  and  on  the  afternoon  of  that  day  he  went 
to  the  governor's  office  in  the  state  capital, 
where  he  found  E.  W.  Wilson,  who  bad  been 
elected  governor  at  the  election  held  in  1884, 
and  had  held  said  office  for  four  years  ending 
on  said  4th  day  of  March,  1889,  and  still  had  in 
his  possession  the  property  and  iDsignia  of  said 
office,  and  demanded  of  him  the  possession  of 
said  office  and  the  property  and  insignia  be- 
longing and  pertaining  thereto,  but  the  said 
Wilson  refused  to  surrender  and  deliver  such 
possession  to  petitioner,  and  held  and  stUl  holds 
and  detains  the  said  office,  property  and  in- 
signia, against  the  right  and  demand  of  peti- 
tioner, and  declares  that  he  will  continue  to  do 
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Petitioner  insists  that  he  was  elected  to  the 
office  of  governor;  that  neither  the  speaker  of 
the  house,  the  two  houses  of  the  Legislature, 
nor  either  of  them,  did  or  would  declare  him 
elected,  but  wholly  failed  and  refused  to  do  so, 
or  to  declare  anyone  elected  to  said  office,  and 
that  such  failure  to  make  such  declaration  can- 
not affect  his  right  to  said  office. 

Petitioner  therefore  prays  for  the  writ  of 
mandamus  against  said  K  W.  Wilson,  to  re- 
quire him  to  show  cause  why  he  should  not  be 
compelled  to  surrender  to  petitioner  said  office 
and  all  the  property  and  insignia  belonging 
Uiereto,  etc. 

Upon  the  presentation  of  said  petition,  the 
defendant,  E.  W.  Wilson,  appeared  in  court 
and  waived  process  and  demurred  to  and  moved 
to  quash  said  petition,  which,  it  was  agreed  by 
the  parties,  should  be  treated  as  an  alternative 
writ;  and  it  was  further  agreed  that  the  case 
should  be  heard  upon  saia  petition,  demurrer 
and  motion  to  ouash,  without  further  plead- 
ings, and  determined  upon  its  merits  without 
resrard  to  merely  technical  objections  or  ques- 
tions. 

The  case  was  afterwards  fully  argued  and 
submitted  to  the  court. 

It  appears  from  the  journal  of  the  house  of 
delegates,  which  is  made  a  part  of  the  afore- 
said petition,  that  the  following  resolutions 
were  adopted  bjr  the  joint  vote  of  the  two 
houses  of  the  Legislature  assembled  in  the  house 
of  delegates  for  the  purpose  of  complying  with 
section  8  of  article  7  of  the  Constitution  of  this 
State,  relative  to  the  returns  of  the  election 
for  state  officers,  held  November  6,  1888: 

''  "Whereas,  It  appears  that  there  is  a  contest 
as  to  the  result  of  the  election  for  governor  of 
the  State  as  set  forth  in  the  petition  and  notice 
of  the  Honorable  A.  B.  Fleming  against  the 
Honorable  Nathan  Goff,  presented  before  this 
Joint  Assemblv,  this  day,  therefore,  be  it 

**Besolved,  That  the  publishing  and  declara- 
tion of  the  result  of  the  vote  for  the  said  office 
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of  ffovemor  be  suspended  until  said  contest  be 
decided  in  the  manner  prescribed  by  law. 

** Resolved,  That  it  is  hereby  declared  as  the 
opinion  and  decision  of  this  Joint  Aspembly 
that  the  mere  reading  of  the  returns  of  the  elec- 
tion of  govemor,  already  opened,  shall  not  be 
construed  to  give  either  the  Honorable  N.  Goff, 
or  the  Honorable  A.  B.  Fleming  any  chum  or 
right  to  the  office  of  governor,  and  that  all  of 
the  returns  of  the  said  election  shall  be  referred 
without  readinjj  any  of  the  returns  not  yet 
opened  to  the  joint  committee,  provided  by  the 
law,  relating  to  contests  for  the  office  of  govem- 
or, and  be  hereafter  considered  and  have  the 
effect  as  if  none  of  the  said  returns  had  been 
read." 

It  further  appears  that  a  joint  committee  of 
the  two  bouses  was  appointed  to  examine  and 
report  upon  the  contest  between  Fleming  and 
Goff  for  the  office  of  governor,  and  all  the  re- 
turns and  papers  relating  thereto  were  referred 
to  said  committee.  It  further  appears  upon 
said  journal  that  on  January  4,  1^3,  an  order 
was  made  by  the  Circuit  Court  of  Kanawha 
County  superseding  the  certificate  of  the  Com- 
missioners of  the  County  Court  of  Ka  lawha 
County  ascertaining  the  result  of  the  election 
for  the  office  of  govemor  held  on  November  6, 
1888,  in  said  county. 

Other  facts  appearing  upon  said  journal 
may  be  hereinafter  referred  to  so  far  as  they 
may  be  found  material  to  the  matters  under 
consideration. 

It  is  conceded,  and  it  is  unquestionably  true, 
that  if  the  petitioner  is  entitled  to  the  office  of 

fovernor,  he  may  obtain  it  by  mandamus. 
)€W  V.  Judges  of  Siceet  Springs  ifist  Ct.  8  Hen. 

6  Mun.  1;  Conlin  v.  Aldric/i,  98  Mass.  557; 
Haricood  v.  Marshall,  9  Md.  88;  Bridges  v. 
Shallcross,  6  W.  Va.  568. 

The  second  and  third  sections  of  article  7  of 
our  Constitution  are  as  follows: 

"2.  An  election  for  govemor,  state  superin- 
tendent of  free  schools,  auditor,  treasurer  and 
attorney  general,  shall  be  held  at  such  times  and 
places  as  may  be  prescribed  in  this  Constitution 
or  by  general  law. 

"8.  The  returns  of  every  election  for  the 
above  named  officers  shall  be  sealed  up  and 
transmitted  by  the  retuming  officers  to  the 
secretary  of  state,  directed  to  the  speaker  of 
the  house  of  delegates,  who  shall,  immediately 
after  the  organization  of  the  house  and  before 
proceeding  to  business,  open  and  publish  the 
same,  in  the  presence  of  a  majonty  of  each 
house  of  the  Legislature,  which  shall  for  that 
purpose  assemble  in  the  hall  of  the  house  of 
delegates.  The  person  having  the  highest  num- 
ber of  votes  for  either  of  said  offices  shall  be 
declared  duly  elected  thereto;  but  if  two  or 
more  have  an  equal  number  and  the  highest 
number  of  votes  for  the  same  office,  the  Legis- 
lature shall,  by  joint  vote,  choose  one  of  such 
persons  for  said  office. 

"Contested  elections  for  the  office  of  govern- 
or shall  be  determined  by  both  houses  of  the 
Legislature  by  joint  vote,  in  such  manner  as 
may  be  prescribed  by  law." 

The  first  section  of  the  same  article  provides 
that  the  terms  of  said  officers  "  shall  be  four 
years  and  shall  commence  on  the  4th  day  of 
March  next  after  their  election;"  and  by  section 

7  of  article  4  of  the  same  Constitution,  it  was 
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pioyided  that  "  The  general  election  of  state 
and  county  officers  and  members  of  the  Legis- 
latare  shall  be  held  on  the  second  Tuesday  of 
October,  until  otherwise  provided  by  law. 

The  time  fixed  for  the  commencement  of  the 
sessions  of  the  Legislature  is  the  second  Wednes- 
day of  January,  every  two  years. 

Under  the  aforesaid  provision  of  the  Consti- 
tution in  teapGCi  to  contesting  the  election  for 
the  office  ofgovemor,  the  liegislature,  at  its 
aession  in  1878,  passed  an  Act  providing  that, 
if  the  election  of  governor,  treasurer,  auditor, 
etc.,  be  contested,  the  contestant  must  give 
notice  to  the  person  whose  election  is  contested 
within  sixty  days  thereafter;  and  within  thirty 
days  thereafter  the  party  whose  election  is  con- 
tested abiUl  in  like  manner  give  notice  to  the 
contestant. 

The  parties  shall  finish  taking  depositions 
within  forty  days  after  the  last  mentioned  no- 
tice is  delivered.  In  case  the  contest  is  for  the 
office  of  eovemor,  the  petition  of  the  contestant 
and  the  depositions  shall  be  referred  to  a  joint 
committee  of  the  two  houses  for  examination 
and  report  The  contest  shall  be  determined 
by  the  Legislature,  both  houses  thereof  sitting 
in  joint  session  in  the  hall  of  the  house  of  dele- 
gates, the  speaker  of  which  house  shall  preside. 
Sections  63,  64,  chap.  118.  Acte  1872,  1878. 

It  will  thus  be  observed  that  it  required  at 
least  110  days  from  the  date  of  the  election  to 
mature  the  contest  for  trial,  which  would  still 
leave  ample  time  for  the  trial  and  determina- 
tion of  the  contest  before  March  4,  the  time  at 
which  the  governor  goes  into  office. 

But  by  amendment  of  said  7th  section  of  arti- 
cle 4  of  the  Constitution,  adopted  in  1880,  the 
time  of  holding  the  general  election  for  ffovemor 
and  other  state  ofl^cers  was  changed  nom  the 
second  Tuesd^in  October  to  the  next  Tuesday 
after  the  first  Monday  in  November,  thus  leav- 
ing an  insufficient  time  intervening  between  the 
date  of  the  election  and  the  4th  of  March  to 
mature  and  determine  the  contest  for  the  office 
of  |[ovemor.  Since  this  change  in  the  Consti- 
tution, no  alteration  has  been  made  by  the 
Legislature  in  respect  to  the  time  for  maturing 
the  trial  of  a  contest  for  the  office  of  j^vemor, 
althouj^h  in  1882  some  slight  modifications  were 
made  m  the  statute  on  that  subject  in  other  re- 
spects.   Chap.  6,  Code. 

In  this  condition  of  the  law  the  Legislature, 
when  it  assembled  in  January  last  and  found 
that  there  was  a  contest  pendmg  between  Gen- 
eral GofT  and  Judge  Fleming  for  the  office  of 
firovemor,  were  confronted  with  this  very  grave 
and  serious  question:  Was  it  their  du^  to  de- 
clare either  of  the  claimants  elected  to  the  office 
of  governor  until  after  the  contest  could  be  de- 
cided ?  If  they,  or  the  speaker  of  the  house, 
should,  at  the  commencement  of  the  session  or 
during  the  term  fixed  by  law  for  its  continuance 
in  regular  session,  declare  either  Goff  or  Flem- 
iog>  governor,  the  inevitable  consequence 
would  be  that  the  person  so  declared  would 
have  to  assume  the  duties  of  the  office  before  it 
would  be  possible  to  try  the  contest  or  deter- 
mine his  right  to  the  office  under  the  existing 
law.  The  result  of  this  might  be  to  place  in 
the  high  and  responsible  office  of  governor  and 
at  the  nead  of  the  state  government,  a  person 
who  had  never  been  elected  or  otherwise  desig- 
nated by  either  the  Constitution  or  the  law  to 
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discharge  the  duties  of  that  office;  for,  if  the 
trial  of  the  contest  should  result  in  favor  of  the 
other  claimant,  his  title  would  relate  to  the  dnte 
of  his  election,  and  he  would  be  the  de  jure 
governor  from  the  commencement  of  the  term 
fixed  by  the  Constitution.  The  decision  upon 
the  contest  would  be  simply  the  determination 
of  a  fact  It  would  not  create  a  fact  or  a  right, 
nor  confer  the  office.  The  election  dves  tbe 
right  to  the  office,  and  the  decision  of  the  tri- 
bunal fixed  by  law  to  try  the  contest  simply  de- 
clares the  title  upon  the  evidence,  but  does  not 
create  or  confer  it;  and  having  the  title  by  virt- 
ue of  his  election,  his  qualification  entitles  him 
to  exercise  the  duties  of  the  office.  Bier  v. 
Qcrrell,  80  W.  Va.  »5,  100. 

This  being  so,  it  is  plain  that  the  person  thus 
placed  in  the  office  before  the  decision  of  tbe 
contest  would  be  there  without  any  legal  right; 
he  would  be  a  mere  intruder,  because  he  hnd 
never  been  elected  and  was  never  legally  enti- 
Ued  to  the  office.  It  is  not  overlooked  that 
under  some  Constitutions  and  systems  of  gov- 
ernment it  may  occur,  and  is  contemplated ,  that 
a  person  may,  during  a  contest,  exercise  the 
functions  of  an  office  to  which  he  has  not  been 
elected  and  which  he  had  no  legal  right  to  hold. 
This  is  conspicuously  so  in  the  cases  of  mem- 
bers of  the  Legislature  and  the  lower  house  of 
Congress.  In  these  cases  such  a  result  is  un- 
avoidable because  the  very  body  in  which  such 
person  sits  is  the  tribunal  appointed  to  deter- 
mine the  contest. 

But  such  is  not  the  case  in  respect  to  the 
governor  and  other  executive  officers  of  this 
State.  Our  Constitution  provides  that  the 
terms  of  all  officers  except  the  executive  offi- 
cers, shall  commence  on  January  1 ;  but  in  order 
that  the  governor  and  other  executive  officers 
may  not  be  called  upon  to  exercise  the  duties 
of  their  respective  offices  until  any  contest  in 
respect  thereto  may  be  determined,  the  Con- 
stitution  wisely  postpones  the  commencement 
of  their  terms  until  March  4. 

It  may  also  be  conceded  that  by  the  provis- 
ion of  the  Constitution  before  quoted,  which 
provides  for  the  opening,  publishing  and  de- 
claring the  result  of  the  election,  it  was  intended 
that  this  declaration  of  the  result  should  precede 
the  contest,  and  thus  give  to  the  person  having 
the  highest  number  of  votes  as  shown  by  the 
certificates  and  returns  the  prima  fads  title  to 
the  office  and  the  right  to  the  advantageous 
position  of  contestee  in  the  subsequent  contest. 
But  whUe  this  may  have  been  contemplated  by 
the  framers  of  the  Constitution,  it  is  just  as 
plain  that  they  also  contemplated  that  the  Leg- 
islature would,  as  it  was  clearly  its  duty  to 
do,  provide  by  law  for  the  maturity  and  trial 
of  a  contest  for  any  and  all  of  said  offices  be- 
fore the  time  fixed  for  the  commencement  of 
the  teniL 

It  is  scarcely  possible  to  believe  that  it  was 
contemplated,  by  those  who  made  and  adopted 
our  Constitution,  that  we  should  ever  have  the 
anomaly  of  a  person  discharging  the  high  and 
responsible  duties  of  the  chief  executive  office 
of  the  State  who  had  never  been  elected  or 
otherwise  designated  by  law  to  perform  the 
duties  of  that  office. 

The  careful  and  guarded  provisions  of  the 
Constitution  it43elf  as  well  as  its  p^eneral  policy 
forbid  any  such  construction,  unless  there  is  no 
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escape  from  it  The  Joint  ABsembly  of  the  two 
houses  finding  itself  in  this  serious  dilemma, 
produced,  not  by  any  question  as  to  the  intent 
and  purpose  of  the  organic  law,  but  bv  a  de 
fective  statute  or  the  omission  of  the  Legisla- 
ture—whether resulting  from  inadvertence  or 
other  cause  it  is  immaterial  to  inquire— to  pro- 
Tide  in  a  proper  and  practicable  manner  and 
in  accordance  with  the  express  power  conferred 
upon  it  by  the  Constitution,  for  the  trial  and 
determination  of  a  contested  election  for  the 
office  of  goYcmor  before  the  commencement  of 
the  term  of  office,  decided,  as  we  must  assume 
it  believed  it  had  the  right  to  do,  to  refer  the 
certificates  and  returns  for  said  election  to  a 
Joint  committee  on  the  contest,  appointed  in  the 
manner  prescribed  by  law,  and  to  suspend  the 
publishing  and  declaration  of  the  results  until 
said  contest  be  decided. 

This  decision  and  action  of  the  Joint  Assem- 
bly, to  say  the  least  of  it,  do  not  appear  to  be 
eiuer  unreasonable  or  unjust  to  anyone  under 
the  peculiar  and  embarrassing  circumstances 
of  the  situation  before  us.  Sut  for  the  pur- 
poses of  the  case  now  before  us  it  is  unneces- 
sary for  us  to  determine  whether  this  action  of 
the  Joint  Assembly  was  right  or  wrong.  The 
real  questions  for  us  to  deode  are:  (1)  Did  that 
Assembly  or  any  constituent  part  or  the  Legis- 
ture  have  jurisdiction  of  the  subiect? — that  is, 
whether  or  not  it  had  the  constitutional  right 
to  determine  the  question;  and (2)  If  so,  had  it 
any  discretion  as  to  how  it  should  determine 
it,  or  the  manner  in  which  or  the  time  within 
which  it  should  finally  decide? 

If  these  two  inquiries  are  solved  in  the  affirm- 
ative, then,  so  far  as  this  proceeding  by  man- 
damus is  concerned,  it  had  the  same  le|;al 
power  to  decide  wrong  that  it  had  to  decide 
right;  for  it  is  a  principle  of  law  too  well  set- 
tled to  justify  the  citation  of  precedent,  that 
while  mandamus  may  be  invoKed  to  compel 
the  decdsion  of  a  discretionary  question  it  can- 
not be  used  to  dictate  or  control  that  decision, 
even  when  directed  to  the  officer  or  tribunal 
having  the  power  to  determine  the  question; 
much  less  will  a  court  in  a  collateral  proceeding 
such  as  the  one  before  us  undertake  to  review 
or  correct  such  decision,  however  erroneous  it 
it  may  be,  or  however  unjust  and  unreas- 
onable. 

1.  That  either  the  speaker  of  the  house  or 
the  Joint  Assembly  (and  for  present  purposes 
it  is  immaterial  which)  has  jurisdiction  to  open 
and  publish  the  returns  of  the  election  and  de- 
clare the  result,  there  can  be  no  denial;  because 
the  right  to  do  so  is  conferred  by  the  Constitu- 
tion in  express  terms.  The  language  employed 
is:  "The  speaker  of  the  house  of  delegates 
shall .  .  .  open  and  publish  the  returns  in  the 
presence .  .  .  The  person  having  the  highest 
number  of  votes  .  .  .  shall  be  declared  duly 
elected." 

2.  The  important  inquiry  is  whether  or  not 
this  authority,  which  is  given  the  right  to  open 
and  publish  the  returns  and  declare  the  result, 
has  any  discretionary  power;  that  is,  whether 
or  not  the  power  conferred  is  merely  mechan- 
ical or  purely  ministerial,  involving  no  act  in 
which  Uiere  is  any  legal  right  to  exercise  dis- 
cretion or  make  any  choice  as  to  the  conclusion 
which  must  be  reached.  It  is  hardly  possible 
to  conceive  of  a  public  office,  the  duties  of 
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which  do  not  require  of  the  officer  filling  it  the 
exercise  of  discretion. 

In  some  instances  judicial  officers  perform 
ministerial  acts,  and  on  the  other  hand  purely 
ministerial   officers  exercise  discretionary  or 

auasi  judicial  functions.  Almost  every  pub- 
c  officer,  whether  judicial  or  ministeriat  must 
in  the  discharge  of  his  duties,  act  in  both  ca- 
pacities; some  of  his  acts  will  necessarily  be 
ministerial,  while  others  from  the  same  neces- 
sity must  be  judicial  or  discretionary. 

When  a  ministerial  officer  exercises  discre- 
tionary powers  such  acts  are  generally  denom- 
inated quasi  judicial  acts. 

In  Hendenon  ▼.  Bmith,  26  W.  Va.  829,  this 
court  decided  that  a  notary  public  in  taking- 
and  certifying  the  acknowledgment  and  privy 
examination  of  a  married  woman  to  a  deed 
acted  in  a  quasi  judicial  capacity. 

And  in  Bratie  y.  FayeUe  County,  25  W.  Ya. 
218,  we  decided  that  the  county  commisdonere 
of  a  county  court,  when  assembled  in  special 
session  to  ascertain  the  result  of  an  election, 
exercised  quasi  judicial  functions  in  determin- 
ing that  the  ballots,  poll-books  and  oertiflcatee 
of  the  election  returns  laid  before  them  are 
genuine — that  they  are  in  fact  the  returns  and 
substantially  in  the  form  prescribed  by  the 
statute. 

It  is  true  we  held  In  that  case  that  prohibi- 
tion would  lie  to  prohibit  the  commissioners 
from  usurping  ana  attempting  to  exercise  ju- 
dicial functions  not  conferrea  upon  them  by 
law;  but  the  opinion  cleariy  shows  that  tlie 
court  cottld  not  intearlere,  either  by  prohibition 
or  its  correlative  writ,  mandamus,  with  the  ju- 
dicial discretion  of  the  commissioners  in  respect 
to  any  of  Uie  discretionary  powers  conferred 
upon  them  by  the  statute.  Xi  the  county  court 
commissioners,  which  is  conceded  to  be  a  min- 
isterial body,  can,  when  sitting  as  a  canvassing 
board,  to  ascertain  the  result  of  an  election,  ex- 
ercise discretion  in  determining  the  genuine- 
ness of  the  certificates  of  the  returns  laid  before 
them,  it  seems  to  me  to  be  equally  reasonable 
and  proper  that  the  Joint  Assembly  of  the  two 
houses  of  the  Legislature,  when  the  certificatea 
of  the  returns  of  an  election  for  governor  or 
other  executive  officer  are  opened  and  pub- 
lished by  it,  or  by  the  speaker  in  its  presence, 
should  determine  whether  or  not  those  certifi- 
cates are  genuine  and  in  fact  the  legal  retuma 
or  certificates  of  the  election. 

n  it  is  the  right  and  duty  of  that  body  to  do 
so,  then  of  necessity  that  right  involves  the  ex- 
ercise of  a  discretion  and  choice  of  decision. 
It  involves  the  power  to  decide  wrong  as  fully 
as  it  does  to  decide  right,  and  in  neither  case 
can  its  decision  be  controlled  or  reviewed  by 
mandamus. 

The  house  journal,  which  is  made  a  part  of 
the  petition  in  this  case,  shows  that  in  the  re- 
turns from  Wood  County  there  was  a  defective 
certificate  of  the  vote  for  auditor;  and  in  the 
returns  from  Webster  County  there  was  no- 
certificate  as  to  the  vote  for  Attomey-Qen- 
eral. 

If  the  returns  had  been  published  without 
supplying  these  omissions  the  result  would 
have  been  different  from  that  which  it  was  ul- 
timately dedared  to  bo.  It  does  not  seem  that 
the  right  of  the  Joint  Assembly  to  supply  thia. 
omiflsion  by  supplementing  the  returns  laid  be- 
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fore  it  was  or  coold  be,  with  propriety,  ques- 
tioned  by  anyone. 

In  TeipecX  to  the  retoms  for  the  office  of 
jTovemoT,  the  said  journal  shows  that  the  cer- 
tificate for  the  Cronnty  of  Kanawha  had  been 
superseded  by  an  order  of  the  drcuit  court  of 
that  ooontf  upon  a  writ  of  certiorari  to  set 
aside  said  certificate  and  return,  and  that  said 
order  was  still  in  force.  It  cannot  be  denied 
that  said  court  had  jurisdiction  to  make  said 
order  and  in  a  proper  case  to  set  aside  or  cor- 
rect said  certificate:  for  this  court  has  expressly 
decided  that  it  had  such  jurisdiction.  Oheno- 
itith  T.  Bandoiph  County,  d6  W.  Ya.  280;  Al- 
denon  t.  Oomn.  81  W.  Ya. — ,  8  S.  £.  Rep. 
274. 

What  the  defect  was  in  this  certificate  or  the 
returns  it  purported  to  give  we  have  no  means 
of  determining;  but  in  the  absence  of  anything 
showine  the  contrary,  even  if  this  court  could 
inqufae  into  any  question  in  respect  to  said  re- 
turns, which  is  not  conceded,  it  would  be  mere 
assumpUon  to  hold  that  Uie  Joint  Assembly 
had  not  the  legal  right  to  question  or  reject,  at 
least,  that  certificate;  and  if  that  had  been 
done,  enough  appears  upon  said  loumal  to 
make  it  probable  that  Fleming,  and  not  QoS, 
would  have  had  a  majority  of  the  votes  cast  in 
the  State  and  would,  therefore,  probably  have 
been  declared  elected  governor. 

It  seems  to  me,  therefore,  that  the  Joint  As- 
sembly, sitting  for  the  purpose  of  opening  aod 
jniblishing  or  hearing  opened  and  publtshed 
the  returns  of  the  election  for  governor  and 
otlier  executive  officers,  acted  in  a  quasi  judi- 
cial capacity,  at  least  in  respect  to  determining 
the  genuitieneas  of  the  certificates,  aod  that  it 
was  not  bound  to  publish  the  returns  or  declare 
the  result  until  it  had  before  it  all  the  genuine 
returns  or  exhausted  all  the  means  in  its  power 
to  obtain  them  without  beinff  able  to  do  so. 
And  it  having  a  quasi  judicial,  or  discretion- 
kry,  authority  in  respect  to  these  matters,  and 
not  having  finally  refused  to  exercise  that  au- 
thority, this  court  cannot  by  mandamus,  if  it 
could  do  so  in  any  proceeding,  take  jurisdic- 
tion either  for  the  purpose  of  determining  those 
matters  for  itself  or  determining  the  result  of 
the  election. 

It  is,  however,  insisted  that  the  demurrer  to 
the  petition  admits  that  the  petitioner  had  re- 
ceived the  highest  number  of  votes  for  the  of- 
fice of  governor,  and  that  therefore  nothing 
was  left  undone,  or  could  have  been  done  by 
the  Joint  Assembly  to  entitle  him  to  the  office 
except  the  purely  ministerial  act  of  declaring 
him  elected;  and  inasmuch  as  that  must  be  the 
inevitable  result  of  what  had  been  done  or  what 
is  admitted  by  the  demurrer  here,  this  court 
win  treat  that  ministerial  act  as  having  been 
done  and  adjudge  the  office  to  the  petitioner. 

I  do  not  think  the  admission  goes  to  the  ex- 
tent claimed.  The  petition  simply  avers  that 
the  certificate  and  return  madeoutby  the  coun- 
ty commissioners,  so  opened  and  publish^,  in 
lact  showed  that  the  petitioner  had  the  highest 
number  d  votes  for  the  office  of  governor. 
Now,  as  a  matter  of  fact,  other  parts  of  the  pe- 
tition and  the  journal  of  the  house,  which  is 
made  part  of  it,  show  that  only  a  part  of  the 
certificates  for  governor  had  been  opened,  and 
that  none  of  them  had  been  approved  as  oor- 
lect,  or  published. 

^LlRA. 


We  must  take  all  the  allegations  of  the  peti- 
tion together,  and  when  we  do  so  we  find  that 
it  is  impossible  that  the  certificates  and  returns 
"  so  opened  and  published  in  fact  showed  that 
petitioner  had  received  78, 714  votes. "  I  think, 
therefore,  there  is  no  foundation  for  this  con- 
tention. 

I  have  thus   far  considered  the  important 

?[uestions  presented  without  reference  to  the 
undamental  principles  lying  at  the  basis  of 
our  republican  system  of  government  and 
which  were  so  learnedly  and  ably  discussed  by 
counsel.  According  to  these  principles  the 
case  must  also  be  determined  against  the  claim 
of  the  petitioner. 

Our  Constitution  declares:  "The legislative, 
executive  and  judicial  departments  slutll  be 
separate  and  distinct,  so  that  neither  shall  ex- 
ercise the  powers  properly  belonging  to  either 
of  the  others;  nor  shall  any  person  exercise 
the  powers  of  more  than  one  of  them  at  the 
same  time,  except  that  justices  of  the  peace 
shall  be  eligible  to  the  Legislature."    Art.  5. 

Other  portions  of  the  Constitution,  as  we 
have  seen,  not  only  provide  that  the  legislative 
department  of  the  government  shall  open  and 
publish  the  returns  of  the  election  for  governor 
and  declare  the  result,  but  confer  upon  that 
department  the  exclusive  right  to  try  and  de- 
termine contested  elections  for  that  office.  It 
was  admitted  in  the  argument  in  this  case  that 
the  Legislature  must  first  act  upon  the  returns 
of  the  election  for  f^vernor,  or  at  least,  that 
IxKiy,  or  some  constituent  part  of  it,  is  the  only 
authoritv  by  which  the  returns  can  be  opened 
and  published;  but  it  is  denied  by  the  counsel 
for  the  petitioner  that  if  that  body  refuses  to 
declare  the  result  of  the  election  such  refusal 
will  prevent  the  person  having  the  highest  num- 
ber of  votes  from  qualifying  and  exercising  the 
duties  of  the  office,  and  as  a  corollary  to  this 
proposition  they  insist  that  the  judiciary  depart- 
ment has  the  power,  in  case  the  legislative  de- 
partment fails  to  discharge  its  whole  duty  by 
declaring  the  result  of  the  election,  to  declare 
that  result  or  to  do  what  is  the  same  in  effect, 
adjudge  the  person  receiving  the  highest  num- 
ber of  votes  for  the  office  of  governor  to  be  in 
fact  the  governor. 

It  is  claimed  that  this  right  or  power  in  the 
court  is  the  result  of  absolute  necessity;  for 
otherwise  the  sacred  rights  of  the  people  are  at 
the  mercy  of  the  Legislature  however  corrupt 
or  partisan  may  belts  actions.  This  was  a 
proper  matter  for  the  consideration  of  the  fram- 
ers  of  the  Constitution  and  of  the  people  when 
they  adopted  it;  but  when  the  people  in  their 
sovereign  capacity  declared  in  their  Constitu- 
tion that  this  power  should  be  vested  in  the 
legislative  department  of  the  government,  and 
that  the  judiciary  should  not  exercise  any  of 
tho  powers  belonging  to  that  department,  the 
question  was  settled  and  the  courts  have  no 
power  to  interfere  or  question  its  wisdom. 

For  the  grounds  and  reasons  why  the  courts 
cannot  ana  will  not  undertake  to  determine 

Sjuestions  such  as  the  one  here  presented.  I  re- 
er  to  the  exhaustive  discussion  of  the  subject 
in  the  following  decisions:  8kiie  v.  Baxter,  28 
Ark.  129;  Baxter  v.  Brooke,  29  Ark.  178;  Orier 
V.  ShacMrfard,  2  Const.  Rep.  (8.  C.)  642;  Bat- 
man  v.  Megowan,  X  Met.  (Ky.)  588;  State  v. 
Marlow,  16  Ohio  St.  114;  Pi^  v.  Qoodwin, 
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22  Mich.  496:  Stater.  Mcaon,  77 Mo.  189;  StaU 
V.  LewU,  51  Conn.  118;  8tat$  v.  Harmon,  81 
Ohio  St  250;  CoUin  y.  Knobloek,  25  La.  Add. 
263;  Rogeri  v.  Johtu,  42  Tex.  889;  PeapU  v. 
Za  ^^lifo  County,  100  111.  495;  AttvOen.  v. 
nar»i<no,  4  Wig.  567;  JEc  parfe  5/wttA.  8  8.  C. 
495;  PeopU  V.  iVbr^A,  72  N.  Y.  124;  Peojpfe  ▼. 
Otw^.  91  N.  Y.  616. 

I  could  add  Dothiog,  either  iD  arg:umeDt  or 
coDcliisiveDess,  to  the  views  expressed  ia  the 
fore^iDg  cases;  aDd  I  shall  therefore  siniiply 
say  that  acoordiog  to  the  priDciples  decided  Id 
those  cases  the  declaratioD  of  the  result  of  the 
electioD  for  govenior  uuder  the  provlsioDS  of 
our  CoDstitutioD  is  esscDtial  to  the  right  to  ex- 
ercise the  duties  of  that  office;  aDd  as  the  Cod- 
stitutioD  has  cooferred'the  power  to  make  this 
declafatioD  upoD  the  legislative  depart  meal, 
that  power  is  exclusive  aod  beyond  the  coDtrol 
or  iDterfereDce  of  the  courts  io  aaymauDer. 
To  dispeDse  with  this  declaratioD  would  be  to 
Dullify  ao  express  requirement  of  the  Coosti- 
tutioD.  This  we  are  Dot  at  liberty  to  do.  This 
declaratioD  is  the  ODly  record  provided  by  the 
CoDStitutioD  to  show  who  is  entitled  to  the  of- 
fice of  governor.  It  is  the  only  commission 
provided  for  him  aDd  is  the  only  constitutional 
evidence  of  his  title  to  the  office. 

For  the  reasoDs  hereinbefore  given  I  am  of 
the  opioioD,  that  the  peremptory  writ  of  manda- 
mue  should  be  denied  and  the  petition  diemiesed. 


R.  8.  CARR,  Petitioner, 

V. 

E.  W.  WILSON. 
( W.  Va. ) 

^.  Where  pereons  are  voted  for  for  ^ ver- 

nor  at  a  reffular  election  for  the  oflice  of  governor, 

but  there  has  been  no  declaration  of  the  result  of 
the  election  by  either  the  speaker  of  the  house  of 
delegates  or  the  joint  assembly  of  the  two  branches 
of  the  Legislature,  and  a  contest  for  that  office  is 
pending  before  such  Joint  Assembly,  and  the  dec- 
laration of  the  result  has  been  by  such  assembly 
postponed  until  the  decision  of  .such  contest,  that 
does  not  create  such  a  condition  of  things,  within 
the  meaning  of  section  16  of  article  7  of  the  Gon- 
stltutlon,  as  will  entitle  the  president  of  the  sen- 
ate to  act  as  governor. 

2.  In  Bueh  caeet  the  ^vemor  elected  for 
the  next  preceding  term  has  right,  and  is 
under  duty,  by  virtue  of  section  6  of  article  i  of 
the  Constitution,  to  continue  to  discharge  the  du- 
ties of  his  office  until  a  successor  shall  be  declared 
elected. 

8.  The  aet  of  tAlring  the  official  oath  pre- 
scribed for  governor  by  a  candidate  voted  for  for 
governor  at  such  election  before  a  declaration  of 
bis  election  under  section  8  of  article  7  of  the  Con- 
stitution, would  not  entitle  him  to  take  office;  and 
his  inability  to  take  office  for  want  of  such  dec- 
oration of  election,  whether  he  attempted  to 
qualify  or  not,  would  not  entitle  the  president  of 
the  senate  to  act  as  governor. 

L  A  declaration  of  election  to  the  office  of 
^▼emort  as  provided  for  by  section  8  of  article 

*  Head  notes  by  Boannoh,  J. 


Note.— See  Fleming  v.  Outhrle,  and  Gofl  v.  Wil- 
son, cases  next  preceding. 
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7  of  the  Constitution,  is  indispensable  to  perfect 
and  consummate  his  title  to  that  office. 

S.  The  proriflioni  of  the  Constitution  lim- 
iting the  term  of  office  of  governor  to  four 
years,  and  making  him  ineligible  to  re-election, 
do  not  prevent  him  from  continuing  to  discharire 
the  duties  of  his  office  after  his  term,  under  sec- 
tion 6  of  article  4  of  the  Constitution,  In  cases 
where  the  president  of  the  senate  cannot  act  as 
governor  under  section  IB  of  article  7  of  the  Con- 
stitution. 

(March  14, 1880.) 

PETITION  of  R  S.  Carr,  President  of  the 
West  Virginia  Senate,  for  a  maDdamus,  to 
compel  E.  W.  WilsoD  who  was  elected  gover- 
nor ID  1884,  and  whose  term  of  office  expired 
on  March  4,  1889,  to  turu  over  to  him  the  of- 
fice of  goverDor  of  West  YirgiDia.  Petition 
diemieeed. 

The  pelitioDer  claimed  that  the  office  was  va- 
caDt  aDd  uDder  the  Constitutioo  be  was  iuduty 
bound  to  act  as  governor  uDtil  the  vacancy  was 
filled,  or  the  disability  of  the  govenior  was  re- 
moved. WilsoD  claimed  the  right  to  bold  over 
UDtil  bis  successor  was  elected  aod  (jualificd. 

The  petition  aud  facts  are  set  out  m  the  opin- 

iOD. 

2fr.  Jas.  H.  Ferirneon  for  petitioaer. 
Messre.  E.  W.  Wilson  and  J.    W.  St. 
Clair  for  respoDdcDt. 

Brajinoii*  •/*.,  delivered  tbe  opioion  of  the 
court: 

Robert  8.  Carr  is  president  of  the  senate. 
He  filed  his  petition  in  this  court,  averring  that 
on  the  4th  ot  March,  1889,  the  office  of  gover- 
Dor  of  the  State  had  become,  aDd  remaios,  va- 
caDt,  aod  that  uoder  seclioD  16  of  article  7  of  the 
ConstitutioD,  it  is  his  right  and  duty  to  act  as 
goveraor.  That  at  the  electioD  la«t  held  for 
govenior,  NatbaD  Gk>ff  and  A.  B.  FlemiDg 
were  the  two  caDdidates  receiviog  the  hlf heat 
Dumber  of  votes  for  that  office;  that  QofF,  daim- 
iDg  to  have  received  a  creater  Dumber  tlian 
Flemine,  on  Aiarch  4, 1^9,  took  the  oath  of 
office,  but  that  E.  Willis  Wilson.^  private 
citizen,  found  iu  its  poesessioD,  refused  to  ad- 
mit QofF;  that  Goff  asked  this  court  for  a  mao- 
damus  to  compel  WilsoD  to  surreoder  the  of- 
fice to  him,  but  that  the  court  held  that  he  was 
Dot  eotitled  to  the  writ,  for  reasoDS  stated  in 
the  opiDioD  aDd  decisioD  of  the  court;  aud  that 
the  act  of  Goff  in  taking  tbe  oa^  was  void  and 
of  no  effect. 

He  further  states  that  either  Ooff  or  Fleming 
was  elected;  but  that  both  were,  and  still  are, 
under  such  disability  as  prevents  their  acting; 
that  Fleming  failed  to  qualify,  and  for  that 
reason  and  others  is  disabled  iTom  entering  on 
the  duties  of  the  office;  and  that  Goff,  for  rea- 
sons stated  in  said  opinion  of  this  court,  is  dis- 
abled from  so  doing.  Also  that  he,  Carr,  de- 
manded the  office  from  Wilson,  but  was  refused 
admission,  and  alleged  that  Wilson  had  no  right 
to  the  office. 

Carr  asked  a  mandamus  to  compel  Wilson  to 
yield  the  possession  of  the  office  to  him.  By 
consent  the  petition  stands  as  an  alternative 
mandamus. 

Wilson  filed  a  return.  It  denies  that  anv  va- 
cancy in  the  office  existed,  and  that  Carr  had^ 
under  tbe  Constitution,  right  to  act  as  governor, 
and  averred  that  he,  under  the  Constitution,  had 
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the  right,  and  was  nnder  duty,  to  contiDue  in 
discharge  of  the  powers  of  the  ofBce  until  bis 
suooefisor  should  be  declared  elected  and  quali- 
fied. It  admitted  that  said  Golf  and  Fleming 
were  candidates  for  goyemor,  each  claiming  to 
have  received  the  highest  number  of  votes;  out 
whether  either  received  a  majority  of  legal 
votes,  or  both  an  equal  number,  neither  said 
Carr  nor  he  could  possibly  know,  as  the  returns 
of  the  election  were  sealed  and  transmitted  to 
the  Secretary  of  State,  to  be  disposed  of  as  di- 
rectal  by  section  8,  article  7,  of  the  Constitution ; 
that  under  the  Constitution  said  returns  cannot 
be  published,  declared  or  made  known  except 
as  by  it  provided;  that  in  fact  they  had  never 
been  published  and  made  known;  that  there  is 
no*Iaw  whereby  they  can  be  legally  published 
except  as  set  forth  in  said  section  8,  and  therefore 
<iny  averment  of  the  petition  that  either  €k>ff 
or  Fleming  had  received  a  majority,  or  been 
elected,  or  did  not  receive  an  equal  number  of 
votes,  is  beyond  the  possibility  of  the  petitioner's 
knowledge,  and  therefore  untrue. 

It  averred  that  neither  Qofl  nor  Fleming,  nor 
anyone  dae,  had  been  declared  elected^  and 
therefore  it  was  untrue  that  either  a  failure  to 
qualify,  or  any  disability,  or  any  condition  of 
facts  whatever,  had  occurred  concerning  the 
governor  that  entitled  Carr  to  act. 

It  averred  that  Wilson  had  been  elected,  in 
October,  1884,  governor  for  four  years,  be- 
ginning March  4, 1886,  and  that  he  was  eligible 
to  be  80  elected,  and  was  declared  elected  and 
served  as  such  governor  for  such  term — ^and 
is  still  in  the  office  perfonnine  its  duties,  his  suo- 
oeaBor  not  having  been  dedared  elected  and 
qualified,  within  the  mesning,  intent  and  re- 
quirement of  the  Constitution. 

It  averred  that  said  Goff  and  Fleming  were 
candidates  for  governor  at  the  election  on  the 
Tuesday  after  the  first  Monday  in  November, 
1888,  for  the  term  commencing  March  4,  1889, 
and  both,  and  no  other  person,  claimed  to  have 
been  elected. 

It  also  averred  that  said  Fleming  instituted 
poceedings  contesting  the  election  of  said  Goff 
before  the  Legislature  in  Joint  Assembly  at  its 
8»sion  commencing  the  second  Wednesday  in 
January,  18S9;  that  the  petition  and  notice  of 
contest  of  Flemine,  and  the  counter  petition 
and  notice  of  €k>n,  were  presented,  received 
and  entered  on  the  Journals  of  both  Houses  of 
the  Li^islatare,  and  also  in  the  Joint  AMembly, 
and  that  the  necessary  steps  were  taken  bv  l£e 
Joint  Assembly  and  the  Mouses  for  the  trial  of 
the  contest. 

Copies  of  the  journals  are  filed  with  the  re* 
torn.  It  appears  therefrom  that  the  Joint  As- 
sembly adopted  a  resolution  referring  to  said 
contest,  and  suspending  the  declaration  of  Xbe 
reralt  as  to  governor  until  the  decision  of  said 
contest;  and  that  it  was  the  opinion  and  decis- 
ion of  said  assembly  that  the  mere  reading  of 
the  returns  already  opened  (those  from  a  few 
counties  had  been  opened)  should  not  be  con- 
strued to  eive  either  €K>ff  or  Flemhie  any 
claim  or  ri^t  to  the  office,  and  that  all  Uie  re- 
turns should  be  referred,  without  reading  any 
of  them,  not  yet  opened,  to  the  Joint  committee 
provided  by  law  relating  to  contests  for  Uie 
office  of  governor  and  be  considered  as  if  none 
of  said  returns  had  been  read.  Such  a  com- 
mittee was  appointed  to-eiamine  and  report  on 
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the  contest  between  Fleming  and  Goff,  and  all 
returns  and  papers  relating  to  it  were  referred 
to  the  committee. 

It  appears,  also,  that  on  January  4,  1889,  an 
order  was  made  by  the  Circuit  Court  of  Kan- 
awha, suspending  the  certificate  of  the  commis- 
sioners of  that  county  as  to  the  election  for 
governor.  A  resolution  was  passed  extending 
the  time  for  taking  depositions  in  the  contest 
until  —  day  of  May,  1889. 

Plaintiff,  Carr,  demurred  to  the  return  of 
said  Wilson.  The  case  was  fully  argued  and 
submitted  to  the  decision  of  the  court. 

President  Carr  based  his  claim  to  the  office 
of  ^vemor  on  section  16,  art.  7  of  the  Consti- 
tution, which  reads  as  follows: 

"  In  case  of  the  death,  conviction  on  impeach- 
ment, failure  to  qualify,  resignation  or  other 
disability  of  the  governor,  the  president  of  the 
senate  shall  act  as  governor  until  the  vacancy 
is  filled,  or  the  disability  removed." 

Governor  Wilson  denies  the  application  of 
that  provision  to  the  present  circumstances; 
and,  though  his  term  of  four  years  as  governor 
has  expired,  he  claims  to  hold  over  until  his 
successor  shall  be  declared  elected  and  quali- 
fied, under  section  6,  art  4  of  the  Constitution, 
which  reads  as  follows: 

"All  officers  elected  or  appointed  under  this 
Constitution  may,  unless  in  cases  herein  other- 
wise provided  for,  be  removed  from  office  for 
official  misconduct,  incompetence,  neglect  of 
duty  or  gross  immorality,  in  such  manner  as 
may  be  prescribed  bv  general  laws,  and  utiUm 
9o  removed  they  ihdu  continue  to  discharge  the 
duties  of  their  respective  offices  untU  their  swxes* 
SOTS  are  elected^  or  appointed,  and  qualified." 

Carr  contends  that  while  it  is  true  under  sec- 
tion 6,  art.  4,  that  officers  hold  over  beyond  their 
term  until  their  successors  are  qualified,  yet 
that  that  section  itself  says,  "unless  in  cases 
herein  otherwise  provided  for,"  and  that  if  we 
turn  to  section  16,  art.  7,  it  is  therein  otherwise 
provided  for,  namely:  that  '*  In  case  of  the 
death,  convicUou  on  impeachment,  failure  to 
qualify,  resignation,  or  other  disability  of  the 
governor,  the  president  of  the  senate  shall  act  as 
governor." 

Wilson  maintained  that  the  words  "  unless  in 
cases  herein  otherwise  provided  for,"  apply 
only  to  removals  of  officers,  and  not  to  the 
clause  providing  for  holding  over,  as  if  it  read 
''All  officers  may  be  removed  ...  in  such 
manner  as  may  be  prescribed  by  general  laws, 
unless  in  cases  herein  otherwise  provided  for;" 
or  as  if  the  clause  as  to  officers  holding  over 
were  in  another  section. 

It  is  said  that  as  to  removals  it  was  necessary 
to  insert  those  words,  because  this  section  gives 
the  Legislature  power  to  provide  as  to  the  man- 
ner of  effecting  removals  from  office;  whereas, 
section  9  of  article  4  provides  for  the  impeach- 
ment of  all  state  officers,  and  their  tnal  and 
removal  by  the  senate;  and  the  insertion  of  those 
words  as  to  removals  avoids  any  inconsistency. 
Their  location,  not  at  the  opening  of  the  sec- 
tion, but  after  the  word  "  may,"  which  is  a 
part  of  the  verb  "  removed,"  and  their  absence 
from  the  clause  relating  to  officers  continuing 
in  office,  would  seem,  grammatically  speaking, 
to  confine  them  to  the  clause  relating  to  re- 
movals. To  annex  them  also  to  the  other 
I  clause  we  should  have  to  transport  them  to  it 
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ftDd  make  It  read:  "And  udIcsb  ao  removed,  or 
uDleaa  in  cases  herein  otherwise  provided  for, 
they  shall  continue  to  discharse/'  etc.,  which 
Can^s  counsel  says  diould  he  done,  bat  which 
the  text  of  the  section  does  not  do. 

But  I  regard  this  matter  not  material;  for  if 
they  were  not  used  at  all,  the  general  rule  that 
removals  should  be  made  as  miffht  be  pie- 
scribed  by  the  Legislature  would  yield  as  to,  or 
rather  not  apply  to,  those  oiOcen  who  can  be 
removed  only  by  process  of  impeachment;  for 
the  Legislature  could  not  as  to  them  prescribe 
another  mode  of  removal. 

And  as  to  the  general  rule  that  all  ofBoers 
^all  hold  over  unol  their  successors  are  Quali- 
fied, that  beinff  a  general  rule,  would  yiela  to  a 
ckiuae  providing  otherwise  as  to  a  particular 
officer,  for  instance,  governor,  as  there  would 
be  as  to  that  ofilcer  a  provision  applicable  only 
to  him,  and  as  to  him  that  particular  provision 
would  take  him  out  of  the  general  rule,  and 
goyem  his  particular  case.  Bishop,  Stat. 
Crimes,  ^g  126,  890. 

Those  words  were  inserted  out  of  abundant 
caution,  and  to  give  harmony  to  the  face  of  the 
Constitution.  I  do  not  think  it  material,  and 
do  not  decide,  whether  those  words  are  annexed 
to  only  one  or  both  the  sentences  or  clauses  of 
said  section  6;  but  say  they  qualify  both. 

Now,  it  is  plain  that  it  is  a  general  rule  in 
our  Constitution,  that  '*  unless  removed,  all 
officers  shall  continue  to  discharee  the  duties 
.of  their  respective  offices  until  thdr  successors 
are  elected,  or  appointed,  and  qualified;"  and 
the  governor  falls  within  it.  unless  some  other 
provision  takes  him  out  of  it  as  an  exception  to 
that  rule:  and  to  the  extent  that  such  other  pro- 
vision may  go,  he  would  be  out  of  that  general 
rule. 

On  search  we  find  that  section  16,  art.  7,  of 
the  Constitution  does,  to  the  extent  therehi  pro- 
vided, take  him  out  of  the  general  rule  by  the 
language:  "  Li  case  of  the  <&th,  conviction  on 
impeaenment,  failure  to  qualify,  resignation, 
or  other  disability  of  the  governor,  the  presi- 
dent of  the  senate  sluJl  act  as  governor  until  the 
vacancy  is  filled,  or  the  disability  removed." 

I  should  say  under  it  that  if  General  €k)ff 
had  been  declared  upon  the  face  of  the  returns 
elected,  and  had  failed  to  qualtfy,  the  president 
of  the  senate  would  act  as  governor  ousting 
Governor  Wilson,  for  there  would  be  a  failure 
to  qualify  by  the  governor  elected  and  so  de- 
clared; and  under  the  language  quoted  the 
president  of  the  senate  would  come  m. 

But  the  president  of  the  senate  can  come  in- 
to the  office  of  governor,  or  rather  act  as  gov- 
ernor temporarily  ex  officio  as  president  of  the 
8enate-~oniy  on  the  contingencies  or  state  of 
facts  specified  in  section  16  of  article  7;  that  is, 
"in  case  of  the  death,  conviction  on  impeach- 
ment, failure  to  qualify,  resignation  or  other 
disability  of  the  governor;"  and  under  a  legal 
rule  of  construction  where  there  is  a  general 
rule,  exceptions  must  be  strictly  construed,  and 
cases  must  clearlv  fall  within  the  exception. 

Now,  the  death,  conviction  or  resignation  of 
the  governor  are  not  suggested  as  existing,  as 
grounds  of  President  Carr's  claim.  If  it  be 
said  that  because  of  the  fact  that  no  one  has 
been  declared  elected,  no  one  has  legally  taken 
such  oath,  and  that  there  exists  a  failure  to 
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qualify,  giving  the  president  of  the  senate,  for 
that  reason,  under  the  words  of  the  Constita- 
tion,  a  right  to  the  office,  the  question  arisea^ 
Has  that  contingency  arisen  within  the  true 
meaning  of  the  Constitution  f 

As  a£)ve  stated,  had  General  GofTor  anyone 
else  been  declared  elected,  and  failed  to  qual- 
ify, there  would  be  a  failure  to  qualify  within 
the  meaning  of  the  Conatitation.  But  no  one 
has  been  d^lared  elected. 

The  Constitution  aays  that  the  returns  for 
governor  from  the  counties  shall  be  sealed,  and 
opened  by  the  speaker  of  the  house  in  tlie  pres- 
ence of  both  branches  of  the  Legislature;  and 
the  person  having  the  highest  number  of  votes 
shall  be  declared  elected.  Can  we  dispense 
with  this  declaration  required  bv  the  very  let- 
ter of  the  Constitution?  Does  the  demand  for 
such  declaration  embodied  in  t^e  Constitution 
mean  nothing? 

Constitutional  requirements  are  reffarded^ 
unlike  statutory  reouirements,  as  mandatory^ 
not  directory.    Cooley,  Const  Lim.  7S-8S. 

The  Court  of  Appeals  of  New  York  (People 
V.  North,  72  N.  Y.  124)  held  that  where  the 
Act  of  the  Legislature  has  provided  in  a  town 
charter  that  the  returns  shall  be  laid  before  the 
council,  and  the  person  having  the  highest 
number  of  votes  shall  be  dedared  duly  eScted, 
the  declaration  and  certificate  of  the  council 
"are  necessary  to  complete  the  election  of  a 
ward  officer  as  well  as  a  general  officer  of  the 
citv,  and  are  indispensable  to  qualify  the  can- 
didate to  enter  upon  the  duties  of  his  office." 

The  same  court  in  PeapU  v.  Orisaey,  91  N. 
Y.  616,  held  that  the  Legislature  may  provide 
the  manner  in  which  the  result  of  an  election 
shall  be  determined,  and  dedared  that  the 
power  to  declare  the  result  must  be  lodged 
somewhere;  and  that  where  the  mode  of  so 
doing  is  commanded,  until  it  is  obeyed  and 
such  acts  are  done,  the  dection  is  not  complete, 
and  the  candidate  not  qualified  toeerve;  and  the 
court  held,  for  want  of  such  declaration,  that 
the  old  officers  held  over. 

The  Constitution  itself  in  this  State  requires 
this  declaration  by  either  the  Joint  Assembly 
or  by  the  speaker  in  its  presence.  How  do  we 
know,  legally  speaking,  for  the  purpose  of 
qualification,  who  Is  elected  until  such  ascer- 
tainment? What  do  the  certificates  from  the 
many  counties  show?  They  are  secret,  sealed 
and  sacred,  under  the  Constitution;  and  no  one 
can  answer  the  question  until  then. 

This  court  has  held,  this  term.  In  OoffT. 
Wilson,  ante,  58,  that  for  want  of  a  declaration 
of  his  election  General  Goff  had  no  title,  and 
was  not  entitled  to  enter  upon  the  duti^  of  the 
office  of  governor. 

The  Constitution  divides  the  ^vemment  in- 
to three  great  departments:  le^lalive,  execu- 
tive and  judicial,  and  forbids  either  to  exercise 
the  functions  of  another.  It  provides  that  the 
returns  as  to  the  election  for  governor  shall  ^ 
before  the  two  houses  of  the  Legislature,  in 
order  that  their  result  may  be  decls^ed.  It  pro- 
vides that  a  contest  as  to  the  governorship  shall 
be  tried  by  a  Joint  Assemblv  of  those  two 
houses.  Its  jurisdiction  is  exclusive  in  the  ex- 
ercise of  this  ix)litical  function. 

The  Joint  Assembly  has  had  these  returns 
before  it,  has  suspended  and  postponed  any  dec- 
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laratfon  of  the  result  as  to  governor,  until  the 
decUion  of  the  contest  hetween  QenenJ  Goff 
and  Jadge  Fleming. 

Whether  that  action  was  right  or  wrong, 
this  court  has  no  Jurisdiction  to  even  indicate. 
The  Legislature  is  the  sole  tribunal  to  take  ac- 
tion in  that  matter.  We  possess  no  power, 
directly  or  indirectly,  to  review  or  revise  that 
action.  The  whole  matter,  both  the  function 
of  passing  on  the  returns  from  the  counties, 
nnd  that  of  deciding,  on  the  law  and  the  evi- 
dence, the  contest  between  Qoff  and  Fleming, 
has  been  takoi  in  charge,  under  the  numdate 
of  the  Ck>nstitutiOD,  by  the  Legislature;  it  is 
waiting  for  the  evidence  to  be  taken  by  the  par- 
ties and  has  merely  continued  the  case  for  trial. 
This  court  could  not,  directly  or  indirectly, 
oust  the  Legislature  of  its  jurisdiction,  and, 
assuming  superior  wisdom  and  power,  arrogate 
to  itself  the  function  of  saying  that  either  was 
lawfully  elected.  To  do  so  would  be  usurpa- 
tion of  unwarranted  authority  by  this  court. 

Therefore  this  court  has  held  that,  for  want 
of  declaration  of  his  election,  Qenend  Qoft 
could  not  have  a  mandamus  to  compel  Governor 
Wilson  to  admit  him,  and  because  he  had  no 
declaration  of  election,  the  only  commission  to 
complete  his  title. 

If,  then.  President  Carr  were  to  base  his 
claim  on  a  failure  of  General  Golf,  or  anyone 
else,  to  qualify,  the  question  would  arise.  How 
conld  anyone  qualify  until  after  he  had  been 
declared  elect^?  How  could  there  be  a  fail- 
ure to  qualify  until  there  was  some  one  in  a 
condition  to  qualify  ? 

The  only  provisions  as  to  qualification  of  offi- 
cers are  in  section  7,  chap.  10,  Code  1887,  requir- 
ing  that  officers  shall  take  the  oath  within  sixty 
days  after  they  have  "been  duly  declared  elect- 
ed^" with  the  proviso  as  to  executive  officers 
that  they  shall  do  so  "on  or  before  the  4th  of 
March  next  after  tbev  are  declared  elected,  or 
before  they  exercise  the  duties  of  their  respect- 
ive offices." 

These  provisions  do  not  contemplate  or  pro- 
vide for  any  officer  taking  the  oath  before  he 
M  declared  elected.  Thus,  if  the  president  of 
the  senate  demand  the  office  on  account  of  a 
failure  to  qualify  by  the  elected  ^vemor,  the 
answer  is:  There  has  been  no  failure  to  qual- 
ify, leipilly  speaking,  because  no  one  has  as 
yet  become  entitled  to  qualify.  How  can  there 
be  a  failure  to  qualifv  when  no  one  has  been 
called  upon  to  do  sof  The  words  "failure  to 
qualify"  mean  failure  to  qualify  as  required  by 
law,  such  as  would  forfeit  the  office.  But  the 
statute  has  not  demanded  this  qualification  un- 
til after  the  declaration  of  election. 

But  the  distinguished  counsel  for  President 
Carr  says  that  the  failure  of  the  Legislature  to 
declare  either  Goff  or  Fleming,  or  anj|rone  elect- 
ed, creates  a  vacancy  or  "disability  of  the 
governor;"  and  under  the  Constitution,  for  that 
cause,  the  president  of  the  senate  comes  in. 
This  is  the  ground,  chiefly,  if  not  solely,  relied 
on  by  him. 

Now  the  language  is:  "In  case  of  the  death, 
conviction  on  impeachment,  failure  to  qualify, 
resignation  or  other  disability  of  the  governor, 
the  president  of  the  senate  shall  act  as  governor 
until  the  vacancy  is  filled  or  the  disability  is 
removed. "  It  says  "disability  of  the  governor, " 
Rut  it  must  be  by  reason  of  the  disablity  of, 
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not  one  who  was  a  mere  candidate,  one  not  do> 
clared  elected,  but  one  who.  but  for  some  di» 
ability  attaching  to  him,  could  act  as  governor. 

Before  the  president  of  the  senate  can  act 
there  must  be  a  person  whose  duties  and  powers 
he  assumes,  in  whose  shoes  he  stands.  He  can 
exercise  no  functions  but  those  of  the  man 
whose  position  he  takes.  The  one  for  whose 
disability  he  becomes  acting  governor  must  be, 
not'  an  incomplete  governor,  so  far  as  the  votes 
of  the  people  and  we  authority  selected  to  de- 
clare his  election  are  concerned.  They  must 
have  done  aU  they  were  required  by  the  Con-, 
stitution  to  do  to  make  him  governor.  If  any- 
thing essential  to  be  done  by  them  to  complete 
his  title  be  wanting,  he  is  only  partly  governor, 
not  fully  so,  not  entitled  to  enter  into  the  office. 

The  Constitution  is  not,  in  section  16  of  arti- 
cle 7,  making  provision  for  the  discharge  of  the 
duties  of  one  who  under  no  circumstances  is 
entitled  or  ready  to  perform  such  duties  him- 
self. 

The  president  of  the  senate  acts  on  the  death 
of  the  governor,  or  on  the  conviction  or  im- 
peachinent  of  the  governor,  or  on  the  failure  of 
the  governor  to  qualify,  or  on  the  resignation 
of  the  governor,  or  other  disability  of  the  gov- 
ernor. He  must  be,  in  any  or  all  those  occa- 
sions calling  on  the  president  of  the  senate  to 
act,  one  who  in  law  can  be  deemed  a  governor. 
But  as  yet  no  one  has  been  declared  ^vernor. 
Such  declaration  is,  under  the  cases  cited  from 
New  York  and  our  decision  in  Ooff  v.  WiUon^ 
ante,  indispensable  to  give  a'nyone  title  as  gov- 
ernor; and  none  of  the  candidates  having  been 
declared  elected,  no  one  of  them  is  such  govern- 
or, under  that  section  of  the  Constitution,  that 
the  president  of  the  senate  can  be  called  on  to 
assume  functions  in  bis  stead,  which  functions 
such  governor  could  not  himself  assume,  be- 
cause of  such  disability. 

Again;  I  do  not  think  the  non-declaration  of 
the  result  of  the  election  is  a  disability  of  the 
governor  such  as  is  meant  b^  the  Constitution. 
It  is  simply  nonaction,  or  incomplete  action, 
by  the  agencies  of  the  law  assigned  to  vest  the 
title  in  the  candidate.  It  is  not  like  insanity, 
conviction  of  the  officer  for  crime,  continued 
absence  or  other  disability  connected  with  the 
person  of  the  governor.  Death,  conviction  on 
impeachment,  failure  to  qualify  or  resignation 
would  produce  vacancy:  and  it  would  seem 
that  language  or  "other  disability"  meant  some- 
thing 01  a  different  character  from  those  cases 
named — something  attaching  to  the  person  of 
the  governor  and  aisabling  him;  and  this  con- 
struction seems  confirmed  by  the  after  language 
of  the  section  providing  that  "The  president  of 
the  senate  shall  act  as  e^vernor  until  the  fwrcan- 
cy  is  filled  or  the  dUabitity  is  removed"  thus 
using  the  words  vacancy  and  diedbility  as  mean- 
ing different  things— "vacancy"  referring  to 
death,  conviction,  failing  to  qualify  and  resign 
nation,  but  "disability"  referring  to  something 
relating  to  the  person,  and  for  the  time  being 
disabling  him,  notwithstanding  the  use  of  the 
word  "other." 

The  words  "shall  continue  to  discharge  tha 
duties  of  their  respective  offices  until  their  »uo- 
ceeeora  are  elected  and  qualified,"  seem  to  fit 
this  case,  where  the  proceedings  leading  to  the 
completion  of  the  election  are  yet  pending,  but 
will  end  in  the  declaration  of  a  result,  when 
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the  governor  will  come  on  to  qualify;  whilst 
the  other  sectioo  aa  to  the  president  of  the 
senate  acting  seems  to  provide  for  a  different 
class  of  cases;  that  is,  where  the  election  is  com- 
plete, but  there  is  a  vacancy  caused  by  death 
or  other  fact,  or  a  disability  preventing  his  ac- 
tion. 

In  Ex  parts  Lawhorne,  18  Gratt.  93,  the  oonrt, 
under  similar  provisions  in  the  Yirffinia  Ck)n- 
etitution,  held  that  the  clause  relating  to'  the 
lieutenant-governor  acting  in  case  of  death  or 
other  cause  disabling  the  governor,  did  apply 
<  only  to  a  case  not  provided  for  by  the  section 
authorizing  offlcera  to  hold  over. 

Again;  this  position  of  President  Oarr  as- 
sumes that  somebody  was  elected  ^vemor  in 
November  last.  His  petition  says  either  Flem- 
ing or  Goff  was  elected.  Quite  likelv  this  is 
80.  To  succeed  he  must  have  somebody  elected 
at  that  election,  so  that  he  may  have  some  one 
whose  place  he  is  to  take.  But  it  does  not  ap- 
X)ear  that  anybody  was  in  fact  elected. 

The  assertion  of  his  petition  that  some  one 
was  elected,  even  if  not  denied  in  respondent's 
answer  (but  it  is  denied),  could  not  be  taken  for 
true,  for  it  asserts  a  fact  which,  legally  speak- 
ing, cannot  be  yet  known  and  is  not  susceptible 
of  proof  here. 

There  is  no  declaration  of  the  result,  and  the 
returns  have  never  been  approved  or  published; 
their  contents  are  yet  sealed  and  sacred  in  the 
keeping  of  the  Joint  Assembly,  awaiting  pub- 
lication. Can  we,or  President  Carr  say  whether 
or  not  they  show  an  election  ?  They  may  show 
a  tie  vote.  Is  it  clear  that  we  can  presume,  be- 
cause an  election  was  held,  that  some  one  was 
elected? 

The  Judge  delivering  the  opinion  in  the  Court 
of  Appeals  of  New  York  in  People  v.  OrtMey, 
iupra,  says:  ''At  this  point  it  appears  needful 
to  determine  who  was  lawfully  the  alderman 
of  the  seventh  ward,  entitled  to  occupy  the  seat 
for  which  Morrissey  and  Fleming  contested. 
We  cannot  say  that  either  was  elected.  It  is 
argued  that  one  must  have  been.  That  does 
not  follow.  A  canvass  in  which  all  or  a  ma- 
jority of  the  inspectors  concurred,  or  an  invest- 
igation by  a  court  of  Justice  in  which  the  vote 
actually  and  honestly  cast  was  correctly  count- 
ed, might  have  resulted  in  a  tic.  While  that 
is  not  probable  it  is  certainly  possible.  We 
cannot  know.  We  have  no  legal  evidence  be- 
fore us  from  which  we  can  give  the  seat  to 
either  by  virtue  of  the  election." 

He  f  tirther  said:  "The  votes  are  not  here  for 
us  to  count.  The  authority  appointed  by  law 
has  not  acted,  has  certified  nothing,  and  stands 
equally  divided,  asserting  contrary  results,  both 
01  which  cannot  be  true/' 

He  also  says:  "For  us  nothing  is  possible  ex- 
cept to  treat  the  election  as  a  failure,  so  far  as 
either  partv  seeks  to  found  a  right  upon  it,  and 
deny  to  eitlier  any  resultant  benefit  from  that 
source." 

Under  these  principles  the  claim  of  President 
Carr  that  some  one  was  elected,  and  that  he 
can  stand  on  that  fact  as  a  foundation  to  entitle 
him  to  act,  is  untenable,  as,  for  the  purposes 
of  this  case,  the  election  is  a  failure,  or  has  no 
yet  known  result;  and  he  must  be  denied  any 
resultant  benefit  from  that  source.  And  if  it 
should  appear  there  was  a  tie  vote,  whereby  the 
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Legislature  would  elect,  that  election  would 
date  and  confer  title  only  from  the  day  of  elec- 
tion, and  not  relate  back  to  the  election  in  No- 
vember, and  thus  prove  that  no  person  was  then 
elected. 

Thus,  no  contingency  has  arisen,  no  condi- 
tion exists,  such  as  to  call  upon  the  president  of 
the  senate  to  act  as  governor.  The  clause  of 
the  Constitution  on  which  he  rests  is  an  excep- 
tion to  the  general  rule  fixed  by  another  clause 
declaring  that  all  oflicers  shall  continue  to  dis- 
charge their  duties  until  their  successors  are 
elected  and  qualified;  and  as  he  does  not  come 
within  that  exception  he  cannot  act  but  under 
said  general  rule  of  section  6  of  article  4  of  the 
Constitution. 

E.  Willis  Wilson  has  a  right  to  continue  to 
act  as  governor  until  his  successor  shall  come 
in.  We  are  in  this  cause  called  on  by  both 
sides  to  decide,  not  only  whether  Carr  has  title 
to  admit  him,  but  also  whether  Wilson  has 
title  to  hold  over;  and  as  we  see  it,  we  are  com- 
pelled to  pass  on  Wilson's  right  to  hold  over; 
for  it  seems  certain  under  these  two  provisions 
of  the  Constitution  that  if  Carr  has  title  to  enter 
into  the  office,  Wilson  has  no  title  to  hold  over. 
In  deciding  as  to -the  ri^htof  the  one,  weinevi- 
tablv  deciae  as  to  the  right  of  the  other. 

This  case  is  unlike  that  of  Ooff^*  WiUon,  ante, 
for  there  it  was  a  question  only  of  Goff's  title. 
If  his  title  was  imperfect  by  reason  of  the  ab- 
sence of  a  declaration  of  his  election,  he  faOed, 
whether  Wilson  had  title  to  hold  over  or  not; 
and  we  did  not  in  that  cause  pass  on  Wilson's 
riffht  •  If  Goff's  title  had  been  complete,  surely 
Wilson's  tenure  was  at  an  end;  if  Goff's  title 
was  imperfect  he  could  not  be  admitted,  though 
Wilson^s  claim  to  hold  should  be  weak. 

Mention  has  been  made,  though  it  does  not 
seem  to  be  urged,  that  under  section  4  of  article 
7  of  the  Constitution,  a  governor  is  ineligible 
for  the  same  office  for  the  term  succeedinff  that 
for  which  he  was  elected,  and  therefore  (^ver- 
nor  Wilson  is  not  competent  to  hold  over. 

I  consider  him  holding  over  undei  bis  old 
term;  it  is  a  prolonffation  of  that  His  compe- 
tency is  test^  by  his  eligibility  for  his  old  terra. 
As  he  was  eligible  for  that,  be  can  hold  under 
his  old  term  and  itseligibilityand  qualification 
until  his  successor  comes.    He  holds  ex  officio. 

In  Ex  parte  Lawhome,  18  Gratt.  85,  a  pardon 
was  issued  by  Governor  Peirpoint  to  a  convict 
after  Peirpoint's  term  expired,  and  the  keeper 
of  the  penitentiary  refused  to  obey  it  for  that 
reason.  The  case  went  to  the  Court  of  Appeals 
of  Virginia.  Its  Constitution  provided  that 
"Judges  and  all  other  officers,  whether  elected 
or  appointed,  shall  continue  to  discharge  the 
duties  of  their  respective  offices,  after  their  terms 
of  service  have  expired,  until  their  successors 
are  qualified."  Its  Constitution  also  provided 
that  "In  case  of  the  removal  of  the  governor 
from  office,  or  of  his  death,  failure  to  qualify, 
resignation,  removal  from  the  State  or  inabUity 
to  discbargB  the  powers  and  duties  of  the  office, 
the  said  office,  with  its  compensation,  shall  de- 
volve on  the  lieutenant-governor."  There  be- 
ing no  election  of  a  govemor^no  qualification 
of  one— the  court  held  that  Governor  Peirpoint 
should  continue  in  his  office  bevond  his  term, 
notwithstanding  the  latter  provision;  and  held 
that  he  was  capable  of  holding  over  though 
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the  Virginia  Constitution  contained  the  same 
clause,  as  to  ineligibility  lor  a  second  term,  as 
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For  these  reasons  the  demurrer  to  the  return 
must  be  overruled,  the  peremptory  writ  of  iiuui> 
damns  denied  and  the  petition  di$mis9ed» 
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I.  In  mn  aetiom  fbr  libelf  the  defendant  under 
the  Gonnecticut  Statutes,  Rey.1888, 1  lllft,may  give 
evidenoe  of  his  intent  in  making  the  publication, 
for  the  purpose  of  showing  that  It  was  without 
malice:  and  this  includes  the  right  to  show  that 
the  libeloufl  language  charged  was  rendered  so 
by  a  mistake  in  punctuation. 

i.  When  SA  alleged  libelouB  pabQeatioa 
ooiiBlsts  <if  seweral  epithets  defendant  may 
be  permitted  to  disclaim  any  intention  to  apply 
certain  of  tiie  epithets  to  plaintUT  and  to  justify 
the  others. 

Sl  For  the  purpoee  of  abowtiig^  the  abflenee 
of  an  improper  or  unjustiflable  motive  for  the 
publication  of  an  alleged  libel  defendant  may 
show  that  he  derived  his  information  from,  arti- 
cles In  newspapers  previously  given  to  the  public. 


and  may  give  such  articles  in  evidence  before  the 
Jury. 

(March  — .  1889.) 


APPEAL  by  plaintiff,  from  a  Judgment  of 
the  Hartford  County  Supenor  Court  in 
favor  of  defendant  in  an  action  to  recover  dam- 
ages for  the  publication  of  a  libel.    Afflrmsd. 

The  facts  sufficiently  appear  in  the  opinion. 

Me$ar».  D«  L.  Aberdein  and  Case,  Malt- 
by  Sb  Ely,  for  appellant: 

Persons  of  ordinair  intelligence,  reading  th« 
offending  article  in  the  ordinary  way  in  which 
newspapers  are  read,  would  naturally  believe 
that  the  writer  meant  to  apply  each  and  all  the 
epithets  used,  to  the  Amott  named  in  connec- 
tion therewith;  and  the  writer  is  responsible  for 
this  application  of  the  epithets  by  the  reader, 
no  matter  what  may  have  been  the  writer's  un- 
disclosed intent  In  his  use  of  the  language;  and 
no  matter  even  if  the  reader's  ap^ication  is 


Kon.— Oopiei  frcm  o(her  papen. 

Newspaper  reporters  are  to  be  judged  by  the 
same  standard  as  other  persons,  in  respect  to  the 
cure  to  he  observed  to  prevent  mistakes  in  what 
they  give  to  the  public  Park  v.  Detroit  Free  Press 
Go.  (Mich.)  1 L.  B.  A.  600. 21  Ohio  L.  J.  19. 

That  the  source  of  information  of  a  newspaper 
article  is  a  neighboring  sheet,  from  which  it  was 
taken  as  mere  matter  of  news,  may  be  considered 
by  the  jury  in  mitigation  or  aggravation  of  dam- 
ages. Bdwards  v.  Kansas  City  Times  Go.  88  Eed. 
Bep.SiaL 

Wliere  the  published  article  was  taken  from  a 
neighboring  sheet  as  a  mere  matter  of  news,  and 
with  no  circumstances  of  aggravation  or  malice, 
the  plaintiff  was  entitled  to  compensation  for  the 
injury  suffered,  and  the  manner  of  the  publication 
was  to  t)e  considered  by  the  jury,  either  in  mitiga- 
tion or  aggravation  of  damages.   Idem, 

The  fact  that  an  article  published  in  a  newspaper 
and  charged  as  libelous  was  copied  from  another 
paper,  without  any  actual  intention  of  doing  harm, 
may  be  shown  in  mitigation  of  damages;  but  this 
fact  is  no  justification.  Kegensperger  v.  Kiefer 
(Pa.)  6  Gent.  Bep.  806;  Edwards  v.  Kansas  City  Times 
Go.  as  Fed.  Bep.  814. 

For  maUoe  as  an  element,  see  Byam  v.  Collins,  8 
L.  B.  A.  129. 

Mitigating  circumstances  may  be  pleaded,  under 
the  Bevised  Statutes,  and  are  admissible  in  evidence 
to  reduce  the  amount  of  damages.  Trimble  v.  Fos- 
ter, 2  West  Bep.  470, 87  Mo.  49. 

In  New  York,  and  in  some  other  States,  by  stat- 
ute the  defendant  may,  in  conaeotion  with  a  gen- 
eral denial,  and  with  or  without  a  defense  of  justi- 
fication, set  up  in  his  answer  mitigating  circum- 
stances to  reduce  the  amount  of  damages.  Code 
Proc  185;  Bush  v.  Prosser,  11  N.  Y.  847;  Bfsbey  v. 
Shaw.  12  N.  Y.  07:  Dolevin  v.  Wilder,  84  How.  Pr. 
488,  7  Bobt  819;  Van  Benschoten  v.  Yaple,  18  How. 
Pr.  97;  Heaton  v.  Wright,  10  How.  Pr.  79;  Ayres  v. 
OovfU,  18  Barb.  260;  Bennett  v.  Matthews,  64  Barb. 
410;  To wnshend.  Libel  Sc  Slander,  S  861,  p.  616. 

But  it  would  seem  that  a  defendant  cannot  set 
op  mitigating  olroumstances  alone,  without  any 
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other  answer  constituting  a  defense;  because  an 
answer  merely  setting  up  mitigating  droumstai^oes 
would  not  raise  an  issue.  Newman  v.  Otto,  4  Sandf  • 
009;  Maretaek  v.  Gauldwell,  19  Abb.  Pr.  40;  Van  Ben- 
schoten V.  Yaple,  18  How.  Pr.  97. 

Under  Code,  1 2688,  the  same  matters  can  only  ba 
pleaded  In  mitigation  in  actions  of  slander,  which 
are  recognised  as  such  by  law,  independent  of  the 
Code.   Marker  v.  Dunn,  08  Iowa,  720. 

Evidence  in  mttiootion  of  damageB. 

It  is  always  proper  to  allow  the  defendant  to 
prove  an  absence  of  malice  in  orderto  mitigate  the 
damages.    Knott  v.  Burwell,  96  N.  C.  272. 

Mitigating  circumstances  are  such  circumstances 
as  the  well  established  rules  of  law  allow  to  be 
given  in  evidence  in  mitigation  of  damages.  Gra- 
ham V.  Stone,  1  Code  Bep.  N.  S.  181;  6  How.  Pr.  15; 
Bllckenstaff  v.  Perrin,  27  Ind.  587;  Townshend,  Libel 
ft  Slander,  1 861,  p.  616. 

In  an  action  to  recover  damages  for  a  libel,  it  is 
competent  for  the  defendant  to  introduce  evidence 
in  mitigation  of  damages,  to  show  the  provocation 
which  induced  him  to  publish  tlte  libel:  but  thia 
provocation  must  originate  in  the  same  subject 
matter  out  of  which  the  libel  arose,  or  be  closely^ 
connected  with  it.    Knott  v.  Burwell,  96  N.  C.  272. 

When  slanderous  words  do  not,  on  their  face, 
purport  to  be  spoken  upon  the  authority  of  an- 
other, but  are  spoken  as  of  the  defendant's  own 
knowledge,  evidence  is  not  admissible  to  show,  in 
mitigation,  that  they  orii^ated  with  another. 
Marker  v.  Dunn,  68  Iowa,  720. 

In  actions  for  defamation,  under  the  former  sys- 
tem of  pleading,  evidence  offered  to  sustain  a  plea 
of  the  general  issue  could  not  be  considered  in  mit- 
igation of  damages;  but  this  has  been  changed  by 
Code,  §  266.    Knott  v.  Burwell,  96  N.  C.  272. 

The  question  whether  the  facts  set  up  are  not 
such  as  should  be  permitted  to  be  given  in  evidence 
in  mitigation,  is  properly  to  be  decided  by  the 
judge  on  the  trial  of  the  issue  of  fact.  Newman  v. 
Harrison,  1  Code  Bep.  N.  S.  184  note;  Fry  v.  Ben- 
nett, 5  Sondf.  54. 


See  also  0  L.  R.  A.  780;  16  L.  R.  A.  803;  46  L.  R.  A.  397. 
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cnoneooB  when  tested  by  the  nicer  rales  of 
gimmmstlcal  oonstraction. 

Bodgen  y.  Kline,  56  Miss.  806;  Stemau  y. 
Marx,  58  Ala.  608;  Townshend,  Libel  &  Slan- 
dcT,  g  189;  Odgers,  Libel  &  Slander,  107. 
I  The  qu^on  is  always:  How  would  ordi- 
nary EiaglishmeD.  previoasly  unacquainted 
with  the  matter,  fairly  understand  the  words? 

Odffers,  Libel  &  Slander,  chap.  8,  p.  03. 

This  court  has  fully  explained  what  the  Leg- 
islature meant  in  sayinff  that  the  defendant 
may  give  proof  of  intention. 

Hot€hki$9  y.  P&rter,  80  Conn.  414. 

Defendant  could  not,  \xj  his  simple  disa- 
yowal,  settle  the  question  of  construction  as  to 
the  first  two  epithets  and  then  proceed  to  Justify 
the  use  of  the  remaining  one. 

Odgers,  Libel  &  SUinder,  169,  chap.  7. 

The  newspaper  articles  were  not  introduced 
for  the  purpose  of  mitigating  damages,  but  to 
show  intent  and  want  of  malice.  For  this 
purpose  they  were  clearly  inadmissible. 

Lothrop  y.  AdaiM,  188  Mass.  471;  Bat/Uldy, 
ZoMh&r,  81  N.  T.  d46;  Kinney  y.  Eoberte,  26 
Hun,  170. 

Mesgrt.  A.  P.  Hyde  and  Briscoe  A  An- 
for  appeUee. 


Pardee*  J.,  deliyeied  the  opinion  of  the 
'Court: 

The  plaintiff  was  an  unsuccessful  applicant 
for  the  office  of  postmaster.  Mr.  W.W.  Eaton 
opposed  his  appointment.  Concerning  the 
matter  the  defendant  published  in  a  newspaper 
called  The  Bridgeport  Daily  Standard  the  fol- 
lowing words,  viz. : 

**  JkU'.  Eaton  might  indorse  a  partisan  and 
would  be  more  likely  to  do  so  than  not;  but  he 
would  not  knowingly  indorse  a  thief,  a  jail 
bird  or  a  sneak  like  Amott." 

The  defendant  admitted  the  publication,  also 
that  the  plaintiff  was  the  Amott  referred  to; 
also  that  there  was  no  reason  for  the  applica- 
tion of  either  of  the  epithets  "  thief  or  *'  Jail 
bird"  to  him;  and  denied  that  there  was  any 
such  application  either  in  fact  or  intent;  insist- 
ing that  every  person  of  ordinary  intelligence 
would  understand  that  these  were  applied  to 
some  unnamed  persons  and  that  only  the 
epithet  "  sneak"  was  applied  to  bim—justify- 
inff  this  last. 

Upon  the  trial  to  the  Jury,  notwithstanding 
the  plaintiff's  objections,  the  court  as  tending 
to  prove  the  absence  of  malice  but  not  for  the 
purpose  of  construing  or  modifying  the  lan- 
guage, allowed  the  author  of  the  publication 
10  testify  that  he  did  not  therein  intend  to 
•charge  the  plaintiff  with  being  either  a  "  thief' 
or  a  "Jail  bird;"  also  allowed  the  defendant  to 
disavow  these  epithets  and  prove  the  truth  of 
the  epithet  "  sneak;"  also,  as  tending  to  prove 
absence  of  malice,  allowed  the  del^ndant  to 
read  to  the  Jury  the  following  publication 
made  in  another  newspaper  prior  to  the  publi- 
cation by  the  defendant  of  the  words  com- 
plained of,  viz. : 

"The  Democrats  think  they  have  virtually 
fixed  Amott's  poslofflce  aspirations.  Elam  O. 
French  was  sent  to  Washington  to  urge  the 
charges  against  Amott.  Dr.  Pease  is  with 
him,and  both  men  are  quite  harmonious  in  their 
effort  to  defeat  the  nominee.  Tiiirteeu  specific 
charges  of  dishonesty  in    politics  aro   made 
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against  him.  It  is  not  denied  now  that  since 
}tH2  his  expenses  have  been  paid  by  the  Kepub- 
iican  paitv  while  he  came  home  and  voted  the 
Democratic  ticket  when  he  voted  any.  This 
piece  of  news  came  like  a  thunderbolt  upon 
nis  Republican  backers." 

The  defendant  had  a  verdict.  The  plaintiff 
appeals. 

The  statute,  %  1116,  provides  as  follows,  viz. : 
"  In  every  action  for  a  libel  tbe  defendant  may 
give  proof  of  intention;  and  unless  the  plaintiff 
shall  prove  either  malice  in  fact  *  *  *  he  shall 
recover  nothing  but  such  actual  damage  as  be 
may  have  specially  alleged  and  proved." 

At  common  law  it  is  in  some  cases  the  ri^ii 
of  the  defendant  in  an  action  for  libel  uuaer 
proper  pleadings  to  prove  his  intentions  for  the 
purpose  of  rebutting  wholly,  or  in  some  meas- 
ure, the  malice  presumed  by  law  or  attempted 
to  be  proven;  for  instance,  under  the  ceneral 
issue  the  defendant  might  prove  in  Justification 
that  the  publication  was  a  privileged  commu- 
nication,* and  such  facts  ana  circum5itances  so 
closely  attending  the  speaking  or  the  publish- 
ing as  to  prove  the  intent. 

In  other  cases  the  defendant  could  prove  his 
intention  only  in  mitigation  of  damages;  as 
that  the  liljel  was  printed  bv  mistake,  which 
was  forthwith  corrected,  or  tnat  he  published 
what  others  had  previously  publishcii,  believ- 
ing it  to  be  true. 

The  cited  statute  was  doubtless  enacted  in 
the  interest  of  publl<ihers  of  newspapers.  It 
intended  to  furnish  them  a  measure  of  protec- 
tion in  the  publication  of  current  news,  criti- 
cisms upon  public  men  and  measures,  and 
comments  upon  matters  of  public  interest  It 
placed  such  publications  upon  the  same  piane 
with  privileged  communications  in  this  respect, 
viz. :  under  proper  pleadings  allowing  the  de- 
fendant to  prove  in  Justification  that  tbe  pub- 
lication was  intended  merely  as  an  item  of 
news;  or  of  fair  and  Just  criticism  upon  men 
and  measures ;  and  if  he  could  make  such 
proof,  it  should  rebut  the  presumption  of  mal- 
ice raised  by  the  law  from  the  publication  of 
a  false  and  defamatory  article,  and  put  upon 
the  plaintiff  the  burthen  of  proving  by  other 
and  additional  evidence  an  improper  and  un 
justifiable  motive. 

We  think  that  the  interpretation  put  upon 
this  statute  in  Moore  v.  Steveneon,  27  Conn.  14, 
permitting  the  defendant  in  an  action  for  libel, 
to  prove,  m  justification,  that  his  intention  in 
publishing  what  he  admits  to  be  a  libel  wss 
merely  to  give  what  he  supposed  to  be  current 
news  or  make  what  he  supposed  to  be  a  just 
and  fair  criticism  upon  the  conduct  of  the 
plaintiff,  will  also  include  permissioh  to  prove 
for  the  same  purpose  that  he  had  never  heard 
any  person  call  the  plaintiff  a  thief;  tbat  Le 
had  never  thought  nor  intended  to  say  that  he 
was  one;  and  tbat  he  had  onlv  been  made  to 
say  what  was  not  in  his  mind  by  a  mistake  in 
punctuation. 

Honest  mistakes  in  punctuation,  in  believing 
and  republishing  what  has  been  previously 
published,  and  in  criticism,  are  all  and  equally 
within  the  protection  of  the  statute.  Damages 
are  to  be  graduated  by  the  degree  to  which  the 
motive  is  unjustifiable  and  improper. 

The  question  of  Act  whether  the  words  as 
punctuated  and  published  do  or  do  not  charge 
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theft  remainfl  solely  for  the  Jury — the  words  to 
be  interpreted  according  lo  the  common  un- 
derstanding, and  not  at  all  hy  the  intent  of  the 
sathor.  He,  in  fact,  while  saying  one  thing, 
may  have  intended  to  say  another  and  a  differ- 
ent one;  but  tiiat  which  was  said  must  stand 
in  preference  to  that  which,  although  intended, 
was  not  said. 

It  was  the  right  of  the  defendant  to  plead  and 
proYe  that  the  publication  did  not  diarge  the 
Llaiotiff  with  being  either  a  "  thief  "  or  a"  lail 
bird,"  and  did  charge  him  with  beinff  a  "sneak;" 
also  to  assume  that  the  verdict  might  be  in  ac- 
cordance with  this  plea,  and  proceed  to  com- 
plete its  defease  by  Justifying  the  last  epithet 

For  the  purpose  of  proving  the  absence  of 
an  unjustifiable  and  improper  motive  in  writing 
and  publishing  the  article  complained  of,  the 
defendant  was  permitted  to  prove  that  the  au- 
thor derived  his  information  from  articles  in 
several  nevrapapers;  one  of  them  was  read  to 
the  jury.  There  was  no  error  in  this.  The 
cited  statute  i)ermit8  the  defendant  to  prove 
that  before  the  publication  complained  of  was 
made,  the  information  therein  contained  had  to 
his  knowledge  previously  become  the  property 
of  the  public  by  means  of  publication  in  other 
newspapers. 

The  counsel  for  the  plaintiff  in  their  brief 


claim  that  the  articles  read  to  the  Jury  had  not 
been  seen  bv  the  writer  of  the  libelous  article. 
Of  course  if  it  were  so  their  publication  could 
not  have  affected  his  intention  in  writing  the 
article  in  question.  But  this  question  seems 
to  be  disposed  of  bv  the  finding,  which  we  in- 
terpret as  saying  that,  in  answer  to  the  ques- 
tion from  what  sources  he  derived  his  infor- 
mation, the  witness  included  the  Springfield 
Bepubliean  with  the  other  papers  named,  and 
read  the  articles  in  question  to  the  Jury  as  being 
the  ones  which  he  had  read  from  that  paper 
or  from  other  papers  which  had  copied  them. 

If,  however,  we  are  wrong  in  ourintei-preta- 
tion  of  the  finding,  the  plaintiff  is  still  without 
cause  of  complamt.  He  alleged  that  the  de- 
fendant had  published  of  and  concerning  him 
that  he  was  a  thief  and  Jail-bird.  The  defend- 
ant denied  such  publication  of  or  concerning 
him.  This  was  an  issue  for  the  Jury.  The 
plaintiff  claimed  it  to  be  so  and  the  court  sub- 
mitted it  to  them.  The  verdict  finds  aJl  the 
issues  for  the  defendant.  That  verdict  is  con- 
clusive so  far  as  any  Question  before  this  court 
is  concerned.  Therefore  all  evidence  as  to  mal- 
ice or  intention  ceases  to  be  of  any  importance. 
I7ij9re  is  no  error  in  the  ruling*  oompkuned  of. 
In  this  opinion  the  other  Judges  con- 
curred. 
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L  A  demmrer  ahowld  be  averruled  where 
the  oompljilnt  shows  a  right  to  nominal  dam- 
ages, if  no  more. 

2.  On  aA  admiaaimi  thspt  buul  would  have 
been  obtained  with  a  good  tttle  If  a  telegram 
had  been  promptly  delivered,  for  delay  In  deliver- 
ing wtailoh  the  action  Is  brought,  it  Is  entirely  im- 
material whether  the  alleged  agent  to  whom  the 
message  was  direoted  had  written  authority  to 
seil  or  not. 

^  The  Iket  that  a  gtatatorjr  penalty  Ibr 
fiUlnre  to  deUwer  a  telefl^am  promptly 
cannot  be  recovered  because  the  message  was  to 
be  delivered  beyond  the  limits  of  the  State,  will 
not  make  a  declaratioA  of  but  one  count  ckdm- 
ing  such  penalty  demurrable,  where  that  is  but 
part  of  the  amount  claimed. 

4.  The  dilTerenoe  between  the  price  at 
wUch  property  was  offered  and  its  act- 
ual marfet  value  at  the  time  when  a  telegram 
aocepdng  the  olfer  should  have  been  delivered 
may  be  recovered  against  a  telegraph  company 
for  failure  to  deliver  the  message  within  a  rea- 
eonable  time,  although  notified  of  its  impor- 
tance, in  consequence  of  which  the  sender  of  the 
mewage  lost  the  purchase. 

(February  4, 1889.) 

APPEAL  by  plaintiffs,  from  a  Judgment  of 
the  Cfarcuit  Cotirl  of  Oktibbeha  County, 
«U8taining  a  demun^r  to  the  amended  declara- 
tion in  an  action  to  recover  dama^i^  alleged  to 
have  been  caused  by  delay  in  delivenng  a 
telegraoL     Bewrsed, 
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The  facts  are  fully  stated  in  the  opinion. 

Mesere,  Brame  A  Alexander  and  Wiley 
N.  Naeh  for  appellants. 

MessTi,  Sykea  A  Richardson  and  E.  H. 
Bristow,  for  appellee: 

A  telegraph  company  is  liable  to  pay  com- 
pensatoiy  damages,  only:  (1)  when  by  reason  of 
the  nondelivery  of  the  message  'the  sender 
makes  a  purchase  at  a  higher  pdce  than  he 
would  have  had  to  pay  if  the  message  had  been 
delivered  promptly;  or  (2)  when  the  message 
delivered  promptly  would  have  ipeo  facto  con- 
cluded and  closed  a  contract  at  a  certain  price; 
and  owing  to  the  failure  to  deliver  promptly 
the  property  is  sold  to  another  and  the  bargain 
is  lost 

In  the  former  case  the  measure  of  damages 
is  the  difference  between  the  price  actudly 
paid  and  the  price  at  which  the  property  could 
have  been  had  if  the  message  had  been  promptly 
delivered. 

In  the  latter  case  the  measure  of  damages  is 
the  difference  between  the  price  at  which  the 
purchase  would  have  been  made  if  the  mes- 
sage had  been  promptly  delivered,  and  the 
price  at  which  it  could  be  afterwards  had  by 
the  use  of  reasonable  diligence. 

Western  U.  Teleg.  Co.  v.  HaU,  124  U.  S.  444 
(31  L.  ed.  479). 

In  all  other  cases  though  a  profitable  spec- 
ulation might,  and  probably  would,  have  l^n 
made,  yet  damages  cannot  be  recovered  because 
in  contemplation  of  law  the  probable  "  gains 
prevented"  or  "losses  sustained"  cannot  be 
"  rendered  certain  by  the  evidence." 

Booth  V.  Spuyten  Vuytil  Rolling  Mill  Go.  60 
N.  Y.  487;  White  v.  Miller,  71  N.  T.  188. 

"All  remote,  speculative  and  uncertain  re- 
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•nits,  as  well  as  possible  profits  and  advan- 1 
taees  which  might  have  arisen  from  the  ful- 
fillment of  the  contract,  must  be  excluded  as 
forming  no  just  or  legitimate  basis  on  which 
to  determine  the  extent  of  the  injury  actually 
caused  bv  a  breach  " 

Smiire  v.  Western  U.  TeUg.  Co,  98  Mass.  288. 

Tiie  offer  by  Garothers  to  sell  was  absolute, 
positive,  unconditional.  The  telegram  is  not 
an  acceptance  of  Garothers'  offer. 

The  message  must  be  one  "  which  on  its  face 
purports  to  M  an  acceptance  of  an  offer  for  the 
sale  of  property." 

Idem, 

Where  an  offer  to  sell  is  made,  the  accept- 
ance of  the  offer  "  must  comprehend  the  whole 
of  the  propositions;  it  must  be  exactly  equal  te 
its  extent  and  provisions,  and  it  must  not 
qualify  them  by  any  new  matter." 

1  Parsons,  Gont  476. 

If  a  person  answers  a  proposal,  not  rejecting, 
but  proposing  to  accept  under  some  modifica- 
tions, this  is  a  rejection  of  the  offer. 

Id,  p.  477. 

The  damages  to  be  recovered  from  a  tele- 
graph company  for  beach  of  a  contract  to 
transmit  a^  message  '*mu8t  be  such  as  might 
properly  be  deemeid  to  have  been  in  contem- 
plation of  the  parties  when  the  contract  was 
entered  into." 

Bmiire  v.  WeiUm  U.  Teleg.  Co.  98  Mass.  238. 

If  the  declaration  shows  on  its  face  that 
Garothers  was  not  the  aeent  of  the  owner  of  the 
lot,  then  the  whole  declaration  is  defective. 

Arnold,  Ch,  J,,  delivered  the  opinion  of 
the  court: 

These  facts  are  stated,  substantially,  both  in 
the  original  and  the  amended  declaration: 

Appdlee,  as  a  corporation  duly  chartered, 
was  enj^ged  in  the  business  of  receiving  and 
transmitting  for  hire  telegraphic  messages  for 
the  public;  that  its  lines  extended  from  Stark- 
ville.  Miss.,  to  Ghattanooga,  Tenn.;  that  ap- 
pellants desired  to  purchase  a  certain  lot  of 
land  in  the  latter  place,  and  were  informed  on 
the  third  of  December,  1886,  by  letter,  from 
the  agent  of  the  owner  of  tlie  lot,  that  it  could 
be  bought  for  $8,000,  and  that  if  they  wanted 
it  at  that  price,  to  inform  him  by  wire  on  or  by 
the  6th  day  of  December,  1886,  of  their  accept- 
ance; that  on  ihat  day  appellants  delivered  to 
the  operator  of  appellee,  at  Starkville,  a  mes- 
sage, and  paid  the  price  for  its  transmission  to 
the  agent  of  the  owner  of  the  land,  at  Ghat- 
tanooga, in  these  words: 

Starkville,  Miss.,  Dec.  6, 1886. 
Neil  W.  Garothers,  Atty.  at  Law,  Ghatta- 
nooga, Tenn.:    Yours  of  third  leceived.    Qet 
option  till  Monday,  if  can;  if  not,  close  trade 
and  fix  papers. 

That  the  message  was  delivered  to  the  opera- 
tor at  Starkville  about  1  o'clock  P.  M.  on  the 
6th  of  December;  that  it  was  the  intention  of 
appellants  to  purchase  the  lot,  and  they  were 
prepared  to  do  so,  at  the  price  at  which  it  was 
offered,  and  that  they  would  have  secured  it, 
and  a  good  title  to  the  same,  if  their  message 
had  been  promptly  delivered  at  Ghattanooga; 
that  at  the  time  the  message  was  delivered  to 
the  operator  at  Starkville  he  was  informed  of 
appellants'  purpose  in  sending  it,  and  of  the 
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importance  of  its  being  sent  and  delivered 
promptly;  that,  on  account  of  the  negligence  of 
the  appdlee,  the  message  was  not  delivered  at 
Ghattanooni  until  8  o'cfock  P.  M.  on  Tuesday, 
the  7th  of  December,  1886;  that  it  resulted  from 
the  delay  in  the  transmission  and  delivery  of 
the  message  that  the  lot  was  sold  to  another 
before  receipt  of  the  message,  on  December  the 
7U],  and  appellants  lost  the  purchase  and  bar- 
gain, and  sustained  the  actual  loss  and  dam- 
ages claimed;  that  upon  being  informed  of  their 
failure  to  obtain  the  lot,  and  of  its  purchase  by 
another,  appellants  promptly  endeavored  to 
buy  it  from  the  purchaser,  but  could  not  eet 
it  for  less  than  |6,000;  that,  although  the  lot 
was  offered  at  $8,000,  it  wfia  of  the  market 
value  of  $5,000,  and  at  the  time  of  the  institu- 
tion of  the  suit  it  had  advanced  in  value  so  aa 
to  be  worth  $8,000  or  $10,000. 

Appellants  claimed,  as  damages,  the  differ- 
ence between  the  price  at  which  the  lot  was 
offered  to  them  ana  its  actual  market  value  at 
the  time  when  the  message  should  have  been 
delivered  at  Ghattanooga;  and  in  the  ori^nal 
declaration  the  statutory  penalty  of  $2o  al- 
lowed by  the  Act  of  1886,  for  the  failure  to 
deliver  telegraphic  messages  within  a  reason- 
able time,  was  also  claimed. 

Appellee  demurred  to  the  original  declara- 
tion, and  assigned,  in  substance,  for  special 
causes  of  demurrer,  th&t  no  cause  of  action  was 
shown  in  the  declaration;  that  the  damages 
sued  for  were  not  actual  and  immediate,  but 
remote,  contingent  and  speculative;  that  it  was 
not  shown  that  plaintiffs  suffered  any  actual 
loss  by  the  alleged  negligence;  that  it  did  not 
appear  that  if  the  message  had  been  promptly 
delivered,  the  trade  for  the  land  would  have 
been  concluded;  that  the  statutory  penalty 
sought  to  be  recovered,  in  connection  with 
other  damages,  could  not,  under  the  Gonstitu*^ 
tion  and  laws  of  tiie  United  States,  be  enforced. 

The  demurrer  was  sustained,  and  leave  given 
to  plaintiffs  to  amend,  and  an  amended  declara- 
tion was  filed,  and  to  it  there  was  a  demurrer. 
The  special  causes  of  demurrer  to  the  amended 
declaration  were,  in  effect,  the  same  as  those 
to  the  original,  with  the  additional  causes  that 
it  was  not  shown  that  the  agent  of  the  owner 
of  the  land  had  any  authority  in  writing  to  sell 
or  contract  for  the  sale  of  the  land,  and 
that  the  message  was  not  an  absolute,  but  a 
conditional,  acceptance  of  the  offer  mode  by 
the  agent  of  the  owner  of  the  land. 

The  demurrer  to  the  amended  declaration 
was  also  sustained,  and,  appellants  declining 
to  amend  further,  final  judgment  was  entered 
against  them;  and  they  appeided,  and  assign 
for  error  the  action  of  the  court  in  sustaining 
the  demurrers. 

In  any  view  of  the  case,  appellants  were  en- 
titled to  recover  nominal  damages,  the  amount 
paid  for  the  transmission  of  the  message,  if  no 
more,  and  for  that  reason  the  demurrers  should 
have  been  overruled.  Parktv,  Alta  CcU,  TeUg. 
Co,  18  Gal.  422;  Daughtery  v.  Ameriean  u. 
Tefeg,  Co,  75  Ala.  168. 

But  they  should  have  been  overruled  on 
broader  grounds.  If  the  facts  stated  in  the  dec 
larations,  and  admitted  by  the  demurrers  to 
be  true,  do  not  constitute  a  good  cause  of  ac- 
tion against  the  telegraph  company,  it  is  diffi- 
cult to  conceive  what  would.    We  construe  the 
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mesBage  to  be  an  acceptanoe  of  the  lot  on  the 
terms  at  which  it  had  oeen  offered;  but  whether 
it  was  or  not,  and  whether  or  not  it  was  of 
itself  sufDcient  to  close  the  trade  for  the  lot,  it 
is  alleged  in  the  declarations,  and  admitted  by 
the  demurrers,  that,  if  the  message  had  been 
promptly  transmitted  and  delivered,  appellants 
would  have  obtained  the  lot,  and  that  by  the 
delay  in  the  delivery  of  the  message  they  lost 
the  purchase,  and  suffered  the  loss  and  damages 
for  which  they  sue.  These  allegations  might 
have  been  avoided  by  facts,  bat  not  by  de- 
murrer. 

In  the  face  of  the  admitted  fact  that  appel- 
lants would  have  procured  the  lot  and  a  good 
title  to  the  same,  if  their  message  had  been 
duly  delivered,  it  was  entirely  immaterial 
whether  Carothcrs,  the  alleged  agent,  had  writ- 
ten authority  to  sell  or  not  That  might  have 
been  an  important  matter  in  a  suit  between  ap- 
pellants and  the  owner  of  the  lot,  touching  the 
validity  of  the  sale;  but  if  appellants  prove 
what  they  allege,  it  would  be  no  defense  to  the 
telegraph  company  for  a  violation  of  its  con- 
tract. 

It  is  true  that,  under  the  decision  of  the  Su- 
preme Court  of  the  United  States  inWutern 
Union  Telegraph  Company  v.  Pendleton,  122  U. 
S.  847  [90  L.  ed.  1187J,  the  penalty  imposed  by 
our  statute  on  telegraph  companies  for  failure 
to  deliver  messages  within  a  reasonable  lime, 
and  which  was  chiimedin  the  original  declara- 
tion, cannot  be  enforced,  because  the  message 
was  to  lie  delivered  beyond  the  limits  of  the 
State;  but  that  was  no  cause  for  sustaining  the 
demurrer  to  the  original  declaration.  The 
statutory  penalty  was  out  part  of  the  amount 
claimed  in  a  declaration  of  but  one  count  The 
demurrer  was  to  the  whole,  and  not  to  a  part 
only,  of  the  declaration.  In  such  case,  ttie  de- 
murrer must  be  overruled.  1  Chitty,  PI. 
665. 

We  do  not  And  that  the  damages  claimed  fall 
within  the  category  of  being  too  speculative, 
remote  or  contingent  to  be  recoverable.  On 
the  contrary,  they  appear  to  be  the  actual  dam- 
ages that  resulted  directly  and  naturally  from 
the  breach  of  duty  and  contract  upon  which  the 
complaint  is  founded;  and  they  are  capable  of 
being  ascertained  and  established,  not  only  with 
reasonable  but  with  as  near  absolute  certainty 
as  any  class  of  damages. 

On  the  admitted  facts,  it  requires  no  expan- 
sion of  the  just  rules  of  law  to  hold  the  tel- 
egraph company  liable  for  the  damages 
claimed.  It  seems  like  attempting  to  cut  the 
throat  of  common  sense,  and  knock  Uie  brains 
out  of  reason,  to  maintain  the  proposition  that 
a  man  sustains  no  loss  or  injuiy  cognizable  by 
law  when  he  is  offered  property  for  $8,000, 
worth  $5,000  in  the  market,  and  which  he  is 
ready  and  anxious  to  buy,  but  is  prevented  from 
doing  so  by  negligence  such  as  is  disclosed  in 
the  record,  and  not  denied  or  avoided  by  any 
excuse  or  justification. 

In  BittenAou9e  v.  Independent  Line  Telegraph 
Company,  44  N.  Y.  268,  where  the  operator  of 
the  telegraph  company  made  a  mistake  in  the 
article  ordered  by  telegram,  it  was  held  that  the 
company  must  make  good  the  difference  be- 
tween the  price  of  the  article  actually  ordered, 
at  the  time  when  the  dispatch  should  have  been 
delivered,  and  the  price  of  the  same  article,  if 
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it  had  been  purchased  as  soon  as  the  mistake 
was  discovered. 

In  U,  8,  Telegraph  Company  v.  Wenger  55 
Pa.  262,  there  was  a  failure  by  the  telegraph 
company  to  deliver  a  message  to  buy  certain 
stock,  which  advanced  in  price  between  the 
time  when  the  message  should  have  been  deliv- 
ered and  the  time  ft  was  purchased  under 
another  order.  It  was  held  that  the  company 
was  liable  for  the  amount  of  the  advance  in  the 
price  of  the  stock  between  those  dates. 

In  WeHem  Union  Telegraph  Company  y. 
Byer,  22  Fla.  687,  appellees,  ship  brokers  in 
Pensacola,  havlne  been  engaged  by  a  customer 
to  charter  a  vessel,  sent  a  telegram  to  their  cor- 
respondent in  Barbadoes,  making  an  offer  for 
the  charter  of  a  vessel.  The  offer  was  ac- 
cepted, and  a  message  sent  to  appellees  inform- 
ing them  of  the  acceptance,  but  it  was  not  de- 
livered to  them  by  the  telemph  company. 
Their  correspondent  in  Barbadoes,  as  their 
agent,  signed  the  usual  charter-party  for  appel- 
lees. Not  receiving  the  answer  to  their  mes- 
sage, they  told  their  customer  that  they  had 
fafied  to  charter  the  vessel;  whereupon  he 
chartered  another.  Two  weeks  afterwards  the 
vessel  came  to  Pensacola,  as  required  by  the 
charter-party,  signed  by  appeUees*  agent  in 
Barbadoes.  They  were  compelled  to  recharter 
the  vessel  at  a  loss,  and  it  was  held  that  the  tel- 
egraph company  was  responsible  to  appellees 
for  such  loss,  and  for  their  time  and  exertions 
in  rechartcring  the  vessel. 

In  Daughtery  v.  American  Union  Tdegrapk 
Company,  75  Ala.  168,  it  was  decided  that 
where  a  telegraph  company  receives,  and  for  a 
I  valuable  consideration  af;ree8  to  transmit  and 
deliver,  a  message,  directing  the  sale  of  cotton 
owned  by  the  sender,  and  without  lawful  ex- 
cuse  fails  to  deliver  the  message  in  due  time,  the 
sender  may  recover  the  actual  damages  sus- 
tained by  the  fall  in  the  price  of  the  cotton 
between  the  time  it  would  have  been  sold  if  the 
message  had  not  been  delayed,  and  the  time  it 
was  actually  sold;  with  the  qualiQcation,  how* 
ever,  that  so  soon  as  the  sencfer  discovered  that 
his  message  had  not  been  forwarded  it  became 
his  duty,  within  a  reasonable  time,  to  repeat  the 
order  or  direction  to  sell,  or  to  take  other 
requisite  steps  to  prevent  further  loss. 

in  True  v.  International  Telegraph  Company, 
60  Maine,  9,  plaintiffs,  having  received  an  offer 
of  a  cargo  of  corn  at  ninety  cents  per  bushel, 
delivered  to  the  telegraph  company,  to  be  sent 
to  the  person  making  the  offer,  the  following 
message :  ' *  Ship  cargo  named  at  ninety,  if  you 
can  secure  freight  at  ten."  The  message  was 
not  delivered  by  the  companjr,  by  reason 
whereof  plaintiffs  failed  to  obtam  the  corn  on 
the  terms  offered,  and  the  price  of  com  and 
freight  immediately  advanced,  and  plaintiffs 
lost  the  profits  which  they  might  have  made 
thereon.  It  was  announced  by  the  court  that 
the  measure  of  damages  recoverable  in  the  case 
was  the  difference  between  the  price  named  in 
the  offer  and  that  which  plaintifis  would  have 
been  obliged  to  pay  at  the  same  place,  in  order 
by  due  diligence,  after  notice  of  failure  to  de- 
liver their  telegram,  to  purchase  the  like  qiial* 
ity  and  quantity  of  corn,  with  the  same  rule  in 
relation  to  the  freight 

In  Western  Union  Telegraph  Company  v. 
Fatman,  78  Qa.  285,  a  ship  broker  desired  to 
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furnish  a  vessel  for  the  use  of  another  person, 
and,  if  he  had  done  so,  he  would  have  been  en- 
titled to  certain  commissions  for  his  services. 
He  dispatched  to  Liverpool  for  a  vessel,  and  a 
message  requiring  immediate  reply,  and  offer- 
ing a  suitable  vessel,  was  delivered  to  a  tel- 
egraph company  to  be  communicated  to  the 
broker;  but  tlie  company  failed  to  deliver  it  to 
him  within  a  reasonable  time,  and  on  that  ac- 
count the  vessel  was  not  obtained.  The  broker 
sued  the  telegraph  companv,  and  recovered 
Judgment  for  the  amount  of  the  commissions 
he  would  have  earned  if  the  message  had  been 
promptly  delivered,  and  the  vessel  had  been 
flecured;  and  ttie  judgment  was  affirmed  by  the 
Supreme  Court  of  (^reia. 

In  Parks  v.  Alta  Gal\fomia  Telegraph  Gom- 
pany,  18  Cal.  422,  Parks  delivered  a  dispatch 
to  Uie  telegraph  company,  authorizing  his 
agent  to  secure  a  debt  due  him  from  a  third 
party  by  attachment  *  By  the  negligence  of  the 
company  in  transmitting  the  message,  other 
creditors  obtained  the  Irst  attachmeot,  and 
seized  the  whole  of  the  property  of  the  debtor. 
The  court  considered  that  the  question  of  dam- 
ages was  one  of  fact,  and  found  no  difficulty  in 
the  case  as  far  as  ascertaining  the  amount  of 
damages  or  the  cause  of  them  was  concerned, 
and  held  that  Parks  was  entitled  to  recover 


fh>m  the  telegraph  company  the  amount  of  hit 
debt,  if  he  could  show  that  it  was  lost  in  con- 
sequence of  the  negligence  of  the  company. 

These  cases,  and  others  to  the  same  effect, 
which  might  be  cited,  impose  no  new  or  un- 
usual burdens  on  telegraph  companies.  They 
simply  apply  old  principles  to  new  conditions. 
Such  companies  undertake  to  serve,  and  are 
under  obligation  to  serve,  the  public  generaJly 
— all  who  choose  to  employ  them.  Their  oc- 
cupation is  one  of  a  pubUc  nature.  The  rapid- 
ity and  accuracy  with  which  they  communicate 
intelligence  commend  them  to  popular  favor 
and  confidence.  Much  of  the  business  and  of 
the  most  important  affairs  of  life  are  affected 
and  controlled  by  telegraph  companies.  Neg- 
ligence and  unreasonable  delay  in  their  opera- 
tions would  impair  their  usefulness,  and  render 
them  a  source  of  danger,  rather  than  of  advan- 
tage to  the  public,  If  the  law  afforded  no  rem- 
edy. The  law  requires  that  their  contracts 
shall  be  performed  in  good  faith,  and  that  their 
functions  shall  be  discharged  wilJi  reasonable 
care,  and  that  they  shall  answer  in  damages  for 
losses  and  injuries  that  mav  be  traced  directly, 
or  with  reasonable  certainty,  to  their  neg- 
ligence. 

Judgment  rewned,  demurren  overruled,  and 
cause  remanded. 
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L  A  lass  dcgi'ce  of  care  is  reqvilred  of  a 

lalhroad  oompany  in  regard  to  the  condition  of 


the  approaches  to  its  can,  such  as  platforms, 
halls,  stairways,  etc,  than  that  of  the  roadbed, 
machinery,  eta;  the  rule  being  that  in  regard  to 
the  former  the  company  is  bomid  simply  to  exer- 
cise ordinary  care  in  view  of  the  dangers  to  be  ap- 
prehended. 

2.  Where  aa  elevated  railroad  oomiianjr 

has  provided  a  suitable  covering  for  the  staircaae 
leading  to  its  station,  a  rubber  tip  for  each  step 


Vote.— BaUroadt  aa  earriera  hound  to  furnish  safe 
amtroaehes,  vktiforms,  etc 

Railway  companies  are  bound  to  keep  in  a  safe 
condition  all  portions  of  their  platforms  and  ap- 
proaches thereto,  to  which  the  public  do  or  would 
naturally  resort,  and  ail  portions  of  their  station 
grounds  reasonably  near  to  the  platforms,  where 
paasengers,  or  those  who  have  purchased  tickets 
with  a  view  to  take  passage  on  their  cars,  would 
naturally  or  ordinarily  be  likely  to  go.  McDonald 
V.  Chicago  ft  N.  W.  B.  Ck).  86  Iowa,  124;  Burgess 
V.  Great  Western  B.  Co.  6  C.  B.  N.  8.  028;  Cross  v. 
Lake  Shore  ft  M.  S.  B.  Co.  (lilch.)  U  West.  Bep.  181; 
Martin  v.  Great  Northern  B.  Co.  16  C.  B.  (81  Eng. 
C.  L.)  17V;  2  Wood,  Bailway  Law,  p.  1166;  Smith, 
Keg.  Whit.  ed.  817. 

In  its  approaches  to  its  trains,  and  at  its  station 
grounds,  a  railroad  company  Is  held  to  the  exer- 
cise of  reasonable  care  for  the  safety  of  its  passen- 
gers, but  not  the  utmost  which  human  care  and 
foresight  can  furnish,  in  providing  egress  from  its 
premises.  Moreland  v.  Boston  ft  P.  B.  Corp.  1  New 
Bng.  Bep.  909, 141  Mass.  81. 

The  law  requires  of  railroads  to  provide  reason- 
ably safe  landings  for  its  passengers,  as  also  like 
means  of  access  to  and  egress  from  its  stations  and 
premises. 

The  law  requires  due  regarJ  for  the  safety  of  pas- 
sengers, as  well  as  in  the  location,  construction  and 
arrangement  of  their  station  buildiDgs,  platforms 
and  means  of  egress.    Stafford  v.  Hannibcd  ft  St.  J. 


B.Co.4WestBep.708.2SMo.  App.S88L   SeePalmer 
V.  Pa.  Go.  anU,  208,  111  K.  Y.  488. 

They  are  under  obligations  to  provide  reasonable 
accommodations  at  stations  for  passengers  who  are 
invited  and  expected  to  travel  on  their  trains.  Mo- 
Donald  V.  Chicago  ft  N.  W.  B.  Oo.  26  Iowa,  124; 
Bennett  v.  Louisville  ft  N.  B.  Co.  102  U.  &  (^7  (86  L. 
ed.  286);  Imhoff  v.  Chicago  ft  M.  B.  Oo.  20  Wis.  844; 
Stewart  v.  Internationa]  ft  G.  N.  B.  Co.  68  Tex.  288; 
Columbus  ft  I.  C.  B.CO.  v.  Farrell,  81  Ind.  408;  Knight 
V.  Portland,  S.  ft  P.  B.  Go.  66  Maine,  284;  Gaynor  v. 
Old  Colony  ft  N.  B.  Co.  100  Mass.  211;  Sweeny  v. 
Old  Colony  ft  N.  B.  Co.  10  Allen,  878. 

carriers  are  bound  to  provide  safe  alighting 
places,  and  are  bound  by  the  direction  of  their  em- 
ploy te  representing  such  places  to  be  safe.  Cincin- 
nati, H.  ft  L  B.  Co.  V.  carper,  11  West.  Bep.  226,  112 
Ind.  26. 

Degreeof  earerequtrtd. 

While  it  is  the  duty  of  a  railroad  company  to  keep 
its  platform  and  approaches  safe  and  convenient 
for  the  ingress  and  egress  of  passengen  to  and 
from  its  cars,  the  rigor  of  the  rule  which  requires 
it,  out  of  considerations  of  public  policy,  to  exer- 
cise the  highest  possible  diligence  for  the  benefit 
of  the  passenger  while  in  the  actual  progress  of 
his  journey,  and  hold  it  responsible  for  the  slight- 
est defect  in  its  machinery,  track  and  appliances, 
is  measurably  relaxed  with  respect  to  its  platform 
and  approaches.  Pendleton  Street  B.  Co.  v.  Shirea, 
18  Ohio  St.  265;  Thompson,  Carriers,  104,  200,  214 


See  also  7  L.  R.  A.  44:   14  L.  R.  A.  270;  19  L.  R.  A.  460;  32  L.  R.  A.  101. 
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•nd  A bttndndl  on  each  aide  to  aid  paHengen In 
gtApg  up  and  down«  its  faUuva  to  throw  aahea  or 
aawdnst  iipon  the  stepa  durinflr  the  oontlnuance 
of  a9rtonn  of  aleet  and  anow  which  lasts  from  mld- 
nli^  to  4  o*Glook  in  the  morning,  and  whioh  ren- 
;4ea  the  sidewalks  very  slippery,  or  to  olean  off 
ttie  stepa  within  two  hours  after  the  termination 
of  the  stonn,  is  not  Buoh  negUgenoeasto  render 
it  liable  for  the  injuries  resultinff  to  a  passenger 
from  falling  upon  the  steps  whUe  attempting  to 
desoend  tfaem,  espeolallj  where  he  knows  of  the 
sfeonnand  Its  effects. 

(Ifaroh  6,1880.) 

APPEAL  ty  defendant,  from  a  Judgment  of 
the  General  Term  of  the  Superior  Court  of 
the  CItj  of  New  Yof k  affirming  aludgment  of 
the  Te&I  Term  in  favor  of  plaintiff  in  an  action 
to  leooYer  damages  for  personal  injuries  re- 
aaltinff  in  death.    Baoened, 

In  ue  early  morning  of  January  17,  1886, 
plaintifiCs  intestate  was  a  jMssenger  on  defend- 
ant's road.  He  left  the  train  at  116th  Street 
and  Third  Avenue,  and  while  descending  the 
stairway  to  the  street  he  slipped  and  fell  to  the 
ground.  He  received  severe  in1uries,f  rom  the 
effects  of  which  he  died  within  a  few  days 
thereafter. 

Further  facts  appear  in  the  opinion. 

Mean,  Howard  Townsend  and  Brain- 
mrd  Tolls*  for  appellant: 

The  use  of  railway  platforms  and  their  ap- 
proaches 18  attended  only  with  ordinary  dan- 
gers and  requires  only  ordinary  care. 

Morris  ▼.  if.  7.  Cent  d  H,  B,B.  Co,  9  Cent 
Rep.  288,  106  K.  Y.  678;  Z/vfUn  ▼.  Buffalo  d 
8.W.B.  Co.!  Cent.  Rep.  798,  106  N.  Y.  186; 
Wetton  y.  If.  T.  Elecated  B  Co.TS'N,  Y.  696; 
KeUp  ▼.  N:  r.  d  8.  B.  B.  €h.  11  Cent.  Rep. 
87i  109  N.  Y.  44;  A.  Ch.  v.  Marion,  2  West 
Rep.  234,  104  Ind.  289;  Oa/rpenter  v.  BosUm  d 
-A.  A  Cb.  97  N.  Y.  494;  Beard  v.  Qmn.  d  P. 
BB.0a.48YU  101;  MeKane  v.  Mieh.  Gent. 


B.  Co,  61  Mich.  601;  8i.  Louie,  L  M.  d  8.  B. 
Ch.  V.  Fairhaim,  48  Ark.  491 ;  Moore  v.  Wabath, 
81.  L.  d  P.  B,  Co.  84  Mo.  481;  Moees  v.  Louie- 
riUe,  N.  O.dT.B  Co.  89  La.  Ann.  649;  Croee 
V.  Lake  Shore  dM.8.  B  Co.  (Blich.)  14  West 
Rep.  181;  Bvener/iann  y.  8t.  Paul,  M.  dM.  B. 
Co.  82  Minn.  890;  Foulkee  v.  Metropolitan  Diet. 
B.  Co.  L.  R  4  C.  P.  Div.  267;  Baieman  v.  N.  T. 
Cent.  dH.  B.  B.  Co.  14  N. Y.  S.  R  464, 47  Hun, 
429;  Moreland  v.  Boeion  d  P.  B.  Corp.  1  New 
£ng.  Rep.  909,  141  Mass.  81;  Pittsburgh,  Ft, 
W.  d  G.  B.  Co.  V.  Briffham,  29  Ohio  St.  874. 

Mr.  Hennr  H.  Spelniaii,  with  Mr.  Aah- 
bel  P.  Fitch,  for  respondent: 

The  defendant  was  boand  to  nse  all  human 
care,  caution  and  skill  to  provide  pafe  ingress 
and  egress,  and  to  use  all  care  and  diligence 
that  a  very  cautious  human  being  would  ex- 

Weeton  v.  N.  T.  Elevated  B.  Co.  10  Jones  A 
S.  156,  78  N.  Y.  595;  Hulbert  v.  N.  T.  Cent 
J?.  a>.  40  N.  Y.  150. 

A  passenger  when  leaving  a  railroad  car  has 
a  rignt  to  assume  that  the  company  will  pro- 
vide a  safe  passage  from  the  tram. 

BraeeeUv.  N.  Y.  Cent,  d  H.  B.  B.  Co.  84  N. 
Y.  241. 

The  responsibility  of  a  common  carrier  for 
the  safety  of  passengers  does  not  cease  until 
they  have  reasonable  opportunity  to  leave  the 
premises  of  the  carrier,  and  which  requires  due 
regard  for  the  safety  of  the  passenger,  as  well 
in  the  location,  construction  and  arrangement 
of  their  station  buildings,  platforms  and  means 
of  egress  as  in  their  previous  transportation. 

Qaynor  v.  Old  Colony  d  N.  B.  Co.  100  Mass. 
208;  2  Shearm.  &  Redf.  Neg.  4th  ed.  §  507. 

It  is  the  company's  duty  to  use  the  utmost 
care  to  provide  passengers  with  safe  access  to 
the  train  and  to  prevent  the  interposition  of  any 
obstacle  exposing  them  to  danger,  so  far  as  hu- 
man skill  and  foresight  can  guard  against  it 

Warren  y.  FiUhburg  B.  Co.  8  Allen,  227. 


Pa.  Go.  V.  Bfarion,  2  West  Rep.  280,104  Ind.  £80. 
The  degree  of  oare  required  of  railroad  companies 
M  canters  of  pasBengers  is  not  fixed  solely  by  the 
relation  of  carrters  andpafaeogera;  It  is  measured 
by  tbe  oonseqnenoe  whioh- may  follow  the  want  of 
caieu  Moreland  V.  Boston  A;  P.  B.Oorp.1  New  Bng. 
Bep.  909, 141  Mass.  8L 

J>iitV  to /iimiah  HgMe  a/nd  guonli. 

It  is  the  duty  of  a  railroad  to  famish,  at  night, 
nffioleDt  lights  to  aeouiely  guide  the  way  and  the 
steps  of  their  pasBengers,  as  weUas  servants  neoes- 
«urj  to  Inform  them  as  to  the  location  of  the  trains 
•Dd  the  usual  and  safest  way  of  reaching  them. 
Moses  V.  Louisville,  N.  O.  &  T.  B.  Go.  80  La.  Ami. 
«I9. 

For  a  neglect  to  light  and  guard  their  platforms 
they  are  liable  for  injuries  resulting  (Stafford  v. 
Hannibal  ft  8t  J.  R.  Co.  4  West  Rep.  790,  28  Mo. 
App.  8B8;  Patten  ▼.  CSiicago  ft  N.  W.  R.  Go.  88  Wis. 
VtHs,  Beard  t.  Conn,  ft  P.  R.  Oo.  48  Yt  101:  Knight  ▼. 
Portlands,  ft  P.R.O0.  60 Maine,  284;  Peniston  v. 
Chicago,  8t  L.  ft  K.  O.  R.  Go.  81  La.  Ann.  777);  and 
from  a  failure  to  provide  suitable  lights  to  enable 
paawngeis  safely  to  leave  the  premises.  Patten  v. 
Chlcagoft  N.  W.  R.  Go.  82  Wis.  524;  Nicholson  ▼. 
Lancashire  ft  Y.  R.  Go.84  L.  J.  N.S.  Ezoh.  84;  Blr- 
kett  V.  Whitehaven  Junction  R.  Ca  4  Hurlst.  ft  N. 
130;  Martin  v.  Great  Northern  R.  Go.  16  C.  B.  180; 
Comman  v.  Eastern  Gountles  R.  Ga  4  Hurlst.  ft  N* 
TBI;  Toomey  v.  London,  B.  ft  8.  G.  R.  Go.  8  G.  B.  N. 

3LR.A. 


8. 145;  Fby  v.  London,  B.  ft  8.  0.  R.  Go.  18  a  B.  N. 
8. 226.  Bee  New  York,  G.  ft  8t.  L.  R.  Go.  y.  Doano, 
1 L.  R.  A.  167  note;  8  Wood,  Railway  Law,  p.  1168; 
Smith,  Neg.  Wtatt  ed.  818. 

But  the  carrier  need  not  keep  Its  premises  at  a 
station  safely  lighted  for  one  who  has  entered  to 
take  a  train,  and,  after  learning  that  the  last  train 
for  his  desired  destination  has  left,  remains  there. 
Heinlein  v.  Boston  ft  P.  R.  Gorp.  (Mass.)  6  New 
Bug.  Rep.  886. 

The  question  as  to  whether  a  station  and  its 
grounds  are  sufficiently  lighted  is  one  of  fact;  they 
must  be  sufficiently  light  to  enable  strangers  safely 
to  get  upon  or  leave  the  premises.  Martin  v.  Great 
Northern  R.  Go.  16  G.  B.  179;  Birkett  y.  Whitehaven 
Junction  R.  Go.  4  Hurlst  ft  N.  780. 

The  negligence  complained  of  in  an  action  for 
damages  being  the  failure  of  the  company  to  pro- 
vide a  light  at  the  ticket  office,  where  plaintUT  was 
injured  by  falling  from  the  platform  in  the  dark, 
although  the  fall  was  caused  by  a  false  step,  it  can- 
not be  assumed,  as  a  matter  of  law,  that  the  want 
of  a  light  was  not  the  efficient  cause  of  the  false 
step  and  the  consequent falL  Alabama  G.  8.  R.  Go. 
V.  Arnold,  80  Ala.  000. 

OtHiQaiioM;  extent  0/. 

'  The  obligation  of  exercising  care  in  keeping  their 
platforms  and  grounds  in  a  safe  condition  extends 
not  only  to  passengers,  but  to  those  who  come  upon 
the  premises,  having  business  with  the  companv. 
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Nbw  York  Court  of  Affbals. 


Mab,, 


J.,  delivered  the  opinion  of  the 
court: 

The  rule  in  relation  to  the  liability  of  rail- 
road corporations  for  injuries  sustained  b^ 
passengers,  under  such  circumstances  as  this 
case  develops,  differs  from  that  which  obtains 
in  the  case  of  an  injury  to  a  jMssenger  while  be 
is  being  carried  over  the  road  of  tne  corpora- 
tion, and  where  the  injury  occurs  from  a  de- 
fect in  the  roadbed,  machinery,  or  in  the  con- 
slruction  of  the  cars,  or  where  it  results  from  a 
defect  in  any  of  the  appliances  such  as  would 
be  likely  to  occasion  great  danger  and  loss  of 
life  to  those  traveling  on  the  road.  The  rule 
in  the  latter  case  requires  from  the  carrier  of 
passengers  the  exercise  of  the  utmost  care,  so 
far  as  human  skill  and  foresight  can  eo,  for  the 
reason  that  a  neglect  of  duty  in  such  a  case  is 
likely  to  result  m  great  boduy  harm  and  some 
times  death  to  those  who  are  compelled  to  use 
that  means  of  conveyance.  As  the  result  of 
the  least  negligence  may  be  of  so  fatal  a  nature, 
the  duty  of  vigilance  on  the  i>art  of  the  carrier 
requires  the  exercise  of  that  amount  of  care 
and  skill  in  order  to  prevent  accident.  Bee 
Hegeman  v.  We$tem  B.  Carp.  13  N.  T.  9. 

But  in  the  approaches  to  the  cars,  such  as  plat- 
forms, halls,  stairways  and  the  like,  a  less  de- 
See  of  care  is  required,  and  for  the  reason  that 
e  consequences  of  a  neglect  of  the  highest 
skill  and  care  whidi  human  foresight  can  at- 
tain to  are  naturally  of  a  much  less  serious  nat- 
ure. The  rule  in  such  cases  is  that  the  car- 
rier is  bound  simply  to  exercise  ordinary  care 
in  view  of  the  dansers  to  be  apprehended. 

We  have  lately  had  cases  of  this  character 
before  us,  and  in  the  case  of  LaMin  v.  Buffalo 
eft  8.  W.  B.  Go.  106  N.  T.  186, 7  Cent  Rep.  793, 
where  a  passenger  was  injured  in  stepping  from 
a  car  on  to  the  platform,  oecause,  as  he  aUeged, 
the  platform  was  too  far  from  the  steps  of  the 
car,  this  rule  was  announced  (opinion  per  Earl, 
/.):  "The  company  was  not  bound  so  to  con- 


struct this  platform  as  to  make  accidents  to 
passengers  using  the  same  impossible,  or  to  use 
the  highest  degree  of  diligence  to  make  it  safe, 
convenient  and  useful.  It  was  bound  simply 
to  exercise  ordinary  care,  in  view  of  the  danger* 
attending  its  use,  to  make  it  reasonably  ade- 
quate for  the  purpose  to  which  it  was  devoted.** 

In  Morris  v.  New  York  Central  Bailroad  Com- 
pany, 106  N.  T.  678,  9  Cent.  Rep.  288,  a  pas- 
senger was  injured  by  the  falline  upon  him  of 
a  clothes  wringer  placed  in  a  rack  over  his  seat 
by  another  passenger;  and  the  court  held  that 
the  measure  of  care  required  of  a  carrier  of 
passengers  in  such  a  case  was  not  the  highest 
care  which  human  vigilance  could  snve,  but 
that  the  company  was  only  to  be  held  to  rea- 
sonable care  to  be  measuured  by  the  circum- 
stances surrounding  the  case. 

In  PalfMT  V.  Pennsylvania  Company,  111  N. 
Y.  488,  it  was  held  that  the  rule  requiring  the 
utmost  possible  care  in  discovering  defects  in 
the«  tracks  and  running]  machinery  of  a  road 
did  not  apply  where  a  passenger  was  injured 
by  slipping  on  the  platform  of  a  car  which  had 
become  slippery  on  its  passage  during  the  nij^ht 
because  oi  a  storm  wnich  was  raging  dunng 
that  time. 

It  was  said  in  that  case  by  Ruger,  Oh.  J, ,  that 
*'Tbe  trial  court  was  not  -justified  in  applying 
to  this  case  the  rule  pertaining  to  the  construc- 
tion and  maintenance  of  tracks  and  running; 
machinery  by  railroad  corporations,  which 
holds  them  to  the  use  of  the  utmost  possible 
care  in  discovering  and  remedying  defects 
therein.  That  rule  is  applicable  to  such  appli- 
ances of  a  railroad  as  would  be  likely  to  ooca- 
sioh  great  danger  and  loss  of  life  to  the  travel- 
ing public  if  defects  existed  therein,  on  account 
of  the  velocity  with  which  cars  are  moved,  and 
the  destructive  and  irresistible  force  which  ac- 
companies such  motion." 

And  again,  the  learned  Judge  said:  "The 
presence  of  snow  or  ice  upon  exposed  places 


Tobin  V.  Portland,  8.  ft  P.  B.  Oo.  60  Maine,  183 
Smith,  Neff.  Wbit.  ed.  p.  818. 

A  paBseoffer  may  regard  the  platform  as  a  safe 
plaoe  for  him.  Archer  v.  N.  Y.  N.  H.  ft  H.  B.  Co. 
0  Cent.  Rep.  288, 100  N.  Y.  680. 

A  passenirer  rightfully  standing  on  a  platform, 
having  just  arrived  into  the  depot  from  another 
train,  may  recover  for  injuries  caused  by  being 
struck  by  a  oar  projecting  over  the  platform. 
Archer  v.  N.  Y.  N.  H.  ft  U.  B.  Go.  0  Gent.  Bep.  8S3, 
106  N.  Y.  580. 

So  long  as  the  approaches  and  platform  at  sta- 
tions are  safe  and  do  not  expose  persons,  having 
occasion  to  use  them,  to  the  chance  of  danger  or 
inconvenience  which  may  occasion  hurt.to  them, 
it  cannot  be  said  that  the  railroad  company  Is 
negligent.  Pa.  Oo.  v.  Marion,  2  West.  Rop.  286, 104 
Lnd.239. 

Whether  the  platform  was  suitable  or  not  was  a 
matter  of  opinion,  upon  which  the  defendant  bad  a 
right  to  its  Judgment  The  law  cannot  be  invoked 
until  its  safety  becomes  a  question.  Pa.iOo.  v.  Ma- 
rion, 2  West.  Hep.  233, 101  Ind.  230. 

One  who  goes  upon  the  platform  at  a  station 
house  of  a  railroad,  from  curiosity  or  for  the  trans- 
action of  business  in  no  way  connected  with  the 
railroad  company,  is  without  remedy  against  the 
oovipany  for  any  injury  received  from  defects  of 
the  platform.  St.  Louis,  I.  M.  ft  S.  R.  Oo.  v.  Eair- 
haim,  48  Ark.  491. 

So  it  was  hAld  in  Hayman  v.  Pa.  B.  Oo.  10  Oent. 

8  L.  R.  A. 


Bep.  888,  118  Pa.  608,  that  one  who  is  injured  by 
puttfaig  his  band  through  the  glass  of  a  swinging 
door  In  the  passageway  leading  to  the  wharf  could 
not  recover  damages  for  the  injury  received 
thereby. 

LUAlt  for  imjiwrUs  eofiued  by  defetMw  platforms, 

Bailroad  companies  have  been  held  liable  for  in- 
uries  caused  by  defective  platforms  (McDonald 
V.  Chicago  ft  N.  W.  B.  Co.  26  Iowa,  124;  Dobiecki  v. 
Sharp,  88  N.  Y.  208:  St.  Louie,  I.  M.  ft  S.  R.  Co.  v 
OantreU,  87  Ark.  510;  Louisville  ft  N.  Bi  Co.  v.Wolf  e, 
80  Ky.  82);  for  failure  to  keep  tbem  df  ar  of  snow 
and  ice  (Weston  v.  N.  Y.  Elevated  B.  Co.  73  N.  Y. 
605.  See  Palmer  v.  Pennsylvania  R.  Co.  ante^  262; 
111  N.  Y.  488;  Smith,  Neg.  Whit.  ed.  p.  818:  Cornman 
V.  Eastern  Counties  R.  Co.  4  Qurlst^  ft  N.  784.  Do- 
biecki V.  Sharp,  88  N.  Y.  206;  St.  Louis,!.  M.  ft  S.  B. 
Co.  V.  Cantrell,  87  Ark.  610;  Chicago  ft  A.  R.  Co.  v. 
Wilson,  63  m.  167;  McDonald  v.  Chicago  ft  JN.  W. 
R.  Co.  26  Iowa,  124:  2  Wood,  Railway  Law,  p.  11IS3); 
from  slipperiness  of  stairs  leading  to  the  station. 
Davis  V.  London  ft  B.  R.  Co.  2  Post,  ft  F.  688. 

In  Shepperd  v.  Midland  Railway  Company,  20 
Week.  Rep.  706,  the  plaintiif,  while  waiting  for  the 
train.  It  being  cold,  walked  back  and  forward  on 
the  platform  in  front  of  the  station;  and  slipping 
on  a  strip  of  ice,  fell,  dislocating  his  shoulder.  It 
was  held  that  he  could  recover.  See  Alnley  v. 
Manhattan  R.  Co.  47  Hun,  206,  a  case  somewhat 
similar  to  the  principal  one  as  to  the  faots. 
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W 


on  moving  can  is  an  accident  of  the  hour,  and 
no  ordinary  diligence  could,  during  the  prev- 
alence of  a  storm,  T?hol]y  remove  its  effects 
from  the  places  exposed  to  its  action,  so  as  to 
prevent  accidents  to  heedless  and  inattentive 
traveJers.  A  passenger  on  a  railroad  train  has 
no  right  to  assume  that  the  effects  of  a  contin- 
uous storm  of  snow,  sleet,  rain  or  hail  will  be 
immediately  and  effectually  removed  from  the 
exposed  platform  of  the  car  while  making  its 
passage  between' stations  or  the  termini  of  its 
route;  and  it  would  be  an  obligation  beyond  a 
reasonable  expectation  of  performance  to  re- 
quire a  railroad  corporation  to  do  so."  See 
also  Unger  v.  4Xd  8t,  db  Q.  8t.  Ferry  B.  Co,  51 
K  Y.  497. 

In  applying  this  rule  of  reduced  liability  to 
the  case  in  hand  we  are  unable  to  sec  from  the 
evidence  on  the  part  of  the  plaintiff  that  the 
defendant  was  guilty  of  such  negligence  as 
would  permit  the  recovery  of  a  juagmeut  for 
the  injury  sustained .  by  the  deceased.  The 
ni^ht  was  cold  and  stormy.  Snow  fell  mixed 
with  sleet,  and  the  sidewalks  were  rendered 
very  slippery.  This  the  deceased  knew,  for  he 
walked  upon  them  from  the  saloon  to  the  84th 
Street  station.  The  storm  commenced  about 
midnight  and  continued  until  near7y  4  o'clock 
in  the  morning,  and  this  accident  happened 
between  half  past  5'  and  6  o'clock.  The  de- 
fendant bad  furnished  a  covered  stairway  with 
band  rails  and  pieces  of  rubber  on  each  step  to 
prevent  slipping;  and  the  failure  to  throw  ashes 
or  sawdust,  or  something  of  that  character, 
upon  the  stepn  during  the  storm  cannot  be  re- 
garded as  negligence,  because  the  continuance 
of  the  storm  would  soon  render  the  steps  as 
slippery  as  before;  and  it  seems  to  us  that  cul- 
pable negligence  cannot  be  predicated  upon  the 
failure  to  clean  off  the  steps  between  the  time 
the  storm  ceased,  which  was  between  8  and  4 
o'clock  in  the  morning,  and  the  time  when  the 
aondent  happened.  So  brief  a  period  as  that, 
at  such  a  time  in  the  night,  cannot,  we  think, 
be  regarded  as  any  evidence  of  a  lack  of  that 
reasonable  care  whidi  the  defendant  was  bound 
to  exercise. 

Great  reliance  was  placed  on  the  argument 
upon  the  case  of  Weiton  v.  NewTork  Elevated 
BaUroad  Company,  78  N.  Y.  695,  but  we  think 
that  case  does  not  control  this  one. 

In  the  Wetion  Case  the  plaintiff  sustained  in- 
lury  by  falling  upon  an  uncovered  platform 
between  a  waitmg  room  and  defendant's  cars, 
and  over  which  platform  it  was  necessaxy  to 
pass  to  reach  the  cars,  and  which  platform  the 
aefendant  had  negligently  Buffered  to  become 
covered  with  snow  and  ice,  rendering  passage 
over  it  insecure  and  dangerous.  The  evidence 
showed  that  during  the  day,  and  before  the 
accident  happened,  it  had  snowed,  and  the  snow 
had  been  but  partiaUv  removed  from  the  plat- 
form. The  plaintiff,  while  proceeding  with 
caution,  lost  his  footing,  fell  and  was  injured. 
The  evidoice  showed  that  other  passengers,  at 
about  the  same  time,  slipped  upon  the  platform. 
There  was  no  difficulty  in  making  the  platform 
safe,  and  the  accident  happened  in  the  day- 
time. A  verdict  for  the  plaintiff  was  upheld 
in  the  court  below  and  stistained  in  this  court. 

SL.B.A. 


The  court  below  had  charged  that  the  defend- 
ant was  bound  to  be  on  the  alert  during  cold 
weather,  and  to  see  whether  there  was  ice  upon 
the  platform,  and  to  make  it  safe  by  putting 
sand  or  ashes  upon  it,  or  la  some  other  way. 
This  oourt  held  that  that  was  not  too  stringent 
a  rule. 

This  case,  we  think,  materially  differs  from 
thai  one.  Here  there  was  a  continuous  stonn 
of  sleet  and  snow  from  about  12  to  4  o'clock, 
and  within  two  or  three  hours  after  the  storm 
ceased,  and  in  the  very  early  morning,  the  ac- 
cident occurred.  The  staircase  was  covered 
and  the  roof  projected  a  foot  on  each  side  of  it. 
There  were  rubber  tips  on  each  step  and  a 
hand  rail  on  either  siac  to  aid  passengers  in 
going  up  and  down  the  stairs.  Under  such 
circumstances  the  duty  even  of  alertness  on  the 
part  of  the  defendant  was  not  omitted  by  a 
failure  to  render  the  stairs  less  slippery  at  such 
a  time  in  the  night  and  within  the  period  named. 

We  think  the  motion  for  a  nonsuit  should 
have  been  granted. 

Again,  the  learned  Judge,  in  his  charge  to  the 
Jury,  fell  into  error  when  he  stated  the  obliga- 
tion of  the  defendant  upon  the  facts  in  this 
case.  Under  the  cases  above  cited,  it  was  error 
to  instruct  the  jury  that  it  was  the  legal  duty 
of  the  defendant  to  use  all  human  care,  caution 
and  skill  to  make  the  ingress  and  egress  to  the 
defendant's  station  safe.  This  statement  of  the 
law  was  not  in  any  manner  explained  or  taken 
back.  He  also  stated  that  the  defendant  "was 
required  to  use  all  the  skill,  all  the  diligence 
and  all  the  care  that  the  most  cautious  human 
being  would  use  if  he  were  looking  after  the 
protection  of  his  own  life  and  health."  Upon 
exception  being  taken  to  that  remark,  he  al- 
terea  it  by  saying  "a  very  cautious"  instead  of 
'  'the  most  cautious"  human  being.  The  charge 
in  both  forms  was  erroneous  under  the  author- 
ities already  cited. 

We  think  he  also  erred  in  bis  charge  with 
reference  to  the  condition  of  the  stairs  when  he 
said:  "If  you  come  to  the  conclusion  that  they 
were  slippery  at  that  time,  and  that  means 
might  have  been  taken  to  prevent  their  being 
so,  and  that  by  reason  of  their  slipperiness  the 
plaintiff  fell,  as  has  been  stated,  then  so  far  as 
this  issue  goes  the  jurv  would  be  justified  in 
finding  for  the  plaintitf."  This  charge  practi- 
cally made  the  company  liable  for  the  slipperi- 
ness of  the  steps,  if  by  the  exercise  of  the 
greatest  care  and  skill  which  human  foresight 
could  think  of,  such  condition  could  have  been 
prevented.  Of  course  such  condition  could 
have  been  prevented  by  stationing  men  at  each 
stairway  constantly  engaged  sweeping  and 
cleaning  the  steps;  or,  if  one  man  were  not 
enough  to  do  it,  then  under  this  ruling  others 
should  have  been  employed.  And  under  this 
charge,  if  the  storm  were  so  severe  as  to  re- 
quire it,  one  man  on  each  step  should  have 
been  employed. 

No  such  rigorous  rule  exists,  in  our  Judg- 
ment. 

These  tieiffs  lead  to  a  reversal  of  the  judgment, 
and  to  the  granting  of  a  new  trial,  with  costs 
to  abide  the  event. 

All  concur,  except  Danfortl&»  J,,  not  voting. 
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(JlOTSD  STATBB  ClBCDlT  COUBT,  EASTEBN  DlSTBICT  OF  MtGHIGAH.  JA2I.» 


UNITED  STATES  CIRCUIT  COURT  EASTERN  DISTRICT  OF  MICHIGAN. 


Bernard  REIN  et  al 

John  N.  CLAYTON  a  al 
(. Fed.  Bep ) 

•Aeoart  of  eoniity  hmsno  Jiirl«dieiioBto 
ei^oin  the  tiuriiii^ement  of  an  inveotion  be- 
fore a  patent  has  been  Issued,  notwithstanding  an 
applloatlon  for  the  same  has  been  made,  and  is 
still  pending  in  the  patent  ofBoe. 


B 


(January  12, 1889.) 

ILL  in  equity,  to  enloin  the  use  of  an  in- 
vention tuleged  to  belong  to  plaintifiFs,  but 
for  which  letters  jMitent  haa  not  been  issued. 
Bill  dismisfted. 

The  articles,  the  manufacture  and  sale  of 
which  were  sought  to  be  enjoined, were  plumb- 
ers' furnaces  and  burners  for  which  an  ap- 
plication for  letters  jMitent  was  made  Septem- 
ber 11, 188a 

The  point  at  issueisf  uU  j  stated  in  the  opinion. 

Mr.  Alezajider  Brown*  for  plaintiffs: 

A  competent  court  has  Jurisdiction  to  ^nt 
a  preliminary  or  temporary  injunction,pnor  to 
tiie  issuance  of  a  patent  restraining  a  defendant 
from  manufaotunng  or  selling  the  invention 
of  a  complainant 

Butler  V.  Ball,  28  Fed.  Rep.  754,  and  the 
cases  therein  cited. 

So  long  as  the  defendants  were  in  the  em- 
ployment of  complainants  they  acquies(^  in 
the  complainants'  claim  of  ownership.  Acqui- 
escence is  a  good  ground  for  a  preliminary  in- 
junction. 

Orover  d  Baker  Sewing  Machine  Co.  ▼.  Wil- 
liams, 2  Fisher,  Pat  Cas.  134. 

Mr.  George  W.  Radford,  for  defendants: 

This  court  uas  no  jurisdiction  to  entertain  a 
bill  praying  for  an  injunction  pending  com- 
plainants' application  n>r  a  patent  The  case 
of  BuUer  v.  BaU,  28  Fed.  Rep.  754,  cited  by 
complainants,  is  not  condusive  in  this  court, 
and  IS  not  a  well  reasoned  case. 

Section  629  of  the  United  States  Revised 
Statutes  vests  the  court  with  jurisdiction  under 
the  Patent  Laws.  Section  4921,  which  Is  a  sec- 
tion of  the  Patent  Laws,provides  that  that  juris- 
diction shall  only  be  exercised  when  the  right 
has  been  "secured  by  patent." 

The  statutes  have  provided  for  a  thorough 
mid  exhaustive  examination  of  the  invention 
soucrbt  to  be  patented. 

Rerkendorfer  v.  Faher,  92  U.  8.  847  (23  'L. 
ed.  719). 

It  was  the  intention  of  Congress  that  before 
an  inventor  could  proceed  in  a  court  of  law  or 
in  chancery,  to  enforce  his  rights,  he  must  first 
invest  his  invention  with  the  prima  fade  re- 
spect accorded  it  jby^  a  patent;  and  it  was  not 
intended  that  the  circuit  courts  should  usurp 
the  powers  of  the  commissioner. 

The  Supreme  Court  of  the  United  States  in 
the  case  of  Motfitt  v.  Oarr,  66  U.  S.  1  Black, 
278  (17  L.  ed.  207),  held  that  where  the  plaint- 
iff in  a  suit  at  law  surrendered  his  patent  pend- 
ing the  suit  for  the  purpose  of  a  reissue,  the 
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suit  went  down  with  surrender  of  the  patent 
See  Peck  ▼.  (Mine,  108  U.  8.  660  (26  L.  ed. 

512). 


Brown*  /.,  delivered  the  following  opinion: 

We  are  confronted  upon  the  threshold  of 
this  case  with  the  important  question  whether 
an  inventor  can  maintain  a  bill  for  an  injunc- 
tion before  the  issue  of  a  patent  The  question 
has  been  directly  decided  in  but  a  sin^e  case, 
viz..  Butler  v.  BaU,  28  Fed.  Rep.  754;  and  it 
is  upon  this  case  alone  that  plaintiffs  rely  for 
the  maintenance  of  this  suit  The  learned 
Judge  who  delivered  the  opinion  in  this  case» 
does  not  discuss  the  (][uestion  upon  principle, 
but  cites  two  authorities  as  settling  it  in  favor 
of  the  jurisdiction. 

The  first  case  (Etans  v.  Weiss,  2  Wash.  O. 
Ct.  342)  was  an  action  at  law  against  a  person 
who  had  made  use  of  plaintiff's  invention  for 
some  jears  prior  to  the  passage  of  a  special  Act 
erantmg  him  a  patent  for  such  invention,  and 
9ie  question  was,  whether  he  was  liable  as  an 
infringer,  for  using  the  improvement  after  he 
had  received  notice  of  the  granting  of  plaint- 
iff's patent;  and  the  court  held  that  he  was, 
notwithstanding  a  proviso  in  the  special  Act 
that  "No  person  who  shall  have  used  the  said 
improvements,  or  erected  the  same  for  use,  be- 
fore the  issuing  of  said  patent,  shall  be  liable 
therefor." 

Jn  delivering  the  opinion  Mr,  JusticeWhBh- 
ington  observ£l  that  "The  right  to  the  patent 
belongs  to  him  who  is  the  first  inventor,  even 
before  the  patent  is  granted;  and  therefore  any 
person  who,  knowing  that  another  is  the  first 
inventor,  yet  doubting  whether  that  other  will 
ever  apply  for  a  patent,  proceeds  to  construct 
a  machine  of  which  it  may  afterwards  appear 
he  is  not  the  first  inventor,  acts  at  his  peril,, 
and  with  a  full  knowledge  of  the  law  that,  by 
relation  back  to  the  first  invention,  a  subse- 
quent patent  may  cut  him  out  of  the  use  of 
the  machine  thus  erected.*' 

It  is  entirely  clear  that  in  saying  that  the 
right  to  the  patent  belongs  to  the  first  inventor, 
even  before  the  patent  is  granted,  he  refers  only 
to  the  plaintiff's  property  in  his  invention,  and 
his  right  to  a  patent  therefor,  and  not  to  his 
right  to  enioin  an  infringer  before  the  jMitent  is 
issued.  The  real  question  was  whether  the  de- 
fendant, who  had  purchased  the  patented  arti- 
cle before  the  patent  was  issued,  and  was  then 
using  it,  had  the  right  to  continue  to  use  it  after 
the  patent  was  granted;  and  it  was  held  that  he 
had  not.  The  principle  of  this  case  was  sub- 
sequently affirmed  by  the  supreme  court  in 
Evans  v.  Jordan,  18  U.  S.  9  Cranch,  199  [3  L. 
ed.  704]. 

In  the  other  case,  also  (Jones  v.  SevoaU,  0 
Fish.  Pat.  Cas.  843),  suit  was  brought  upon 
letters  patent;  and  in  opening  his  opinion  Mr, 
Justice  Cliffoird  made  the  incidental  remark 
that  inventions  lawfully  secured  by  letters 
patent  are  the  property  of  Uie  inventors,  and 
as  much  entitled  to  legal  protection  as  any 
other  species  of  property.  "TTiey  are  indeed 
property,  even  before  they  are  patented,  and 
continue  to  be  such,  even  without  that  protec- 
tion, until  the  inventor  abandons  the  same  to 
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the  pnUic,  nnlefls  be  soifere  the  patented  prod- 
uct to  be  in  public  use  or  on  sale,  with  his 
ooDsent  and  allowanoe,  for  more  than  two  years 
before  he  files  his  application." 

He  is  evidently  speaking  here  of  the  right  of 
an  iDventor  to  a  patent  in  case  he  makM  his 
application  within  two  years  after  'his  device 
has  been  made  public;  and  this  ri||^ht  is  a 
raedesof  property  which  remains  unimpaired 
dnriD^  the  continuance  of  the  two  years.  But 
there  is  no  intimation  here  that  the  inventor 
may  apply  for  an  injunction  b^ore  his  right  is 
lawfulif  secured  by  letters  patent;  indeed,  the 
intimation  is  the  other  way.  He  is  evidently 
apeaking  of  the  same  right  of  property  to 
which  Mr.  JutHee  Hunt  alludes  in  Celluloid 
Manufacturing  Oampany  v.  Goodyear  DenUU 
Vvkanite  Company,  18  Blatchf.  875,  883. 

"So  far  as  the  plaintiff's  own  use  or  manu- 
facture IB  concerned,  it  needs  no  Act  of  Con- 
gress  to  enable  it  to  make,  use  and  vend  the 
article,  and  it  obtains  no  such  right  from  Con- 
gress. The  benefit  of  the  Patent  Law  is  that 
the  plafntiff  may  prevent  others  from  making, 
using  or  vending  its  invention.  To  itself,  to 
its  own  right  to  make,  use  or  vend,  no  right  or 
autborit^r  is  added  by  those  statutes." 

We  think  that  neither  of  these  cases  is  au- 
thority for  the  proposition  laid  down  in  the  case 
of  Butler  v.  Ball. 

Let  us  now  examine  the  question  upon  prin- 
ciple. At  common  law  there  was  no  special 
property  in  an  invention,  because  the  policy  of 
the  law  was  opposed  to  this  as  to  all  other 
monopolies.     Walk.  Pat.  159. 

Indeed,  the  inventive  genius  of  the  English 
speaking  people  did  not  begin  to  manifest  it- 
self to  any  considerable  extent  before  the  mid- 
dle of  the  last  century,  and  it  is  only  within  the 
past  sixty  years  that  the  business  of  the  patent 
office  has  been  considered  of  any  great  import- 
ance. Patents  for  inventions  were  at  first 
treated  as  a  royal  prerogative,  and  granted  as 
a  matter  of  favor,  and  never  as  a  legal  right. 
They  were  in  fact  a  branch  of  that  extensive 
^stem  of  monopolies  which  became  so  odious 
during  the  reign  of  Elizabeth  and  her  succes- 
lora,  the  Stuarts. 

In  the  reign  of  James  I.  a  statute  known  as 
the  ''Statute  of  Monopolies"  was  passed,  de- 
claring all  monopolies  contrary  to  law,  and 
▼old,  except  as  to  patents,  not  exceeding  tbe 
grant  of  fourteen  years,  to  authors  of  new  in- 
ventions, and  some  others  not  material  to  be 
noticed  here.  This  was  the  earliest  recogni- 
tion of  the  ri^ht  of  an  inventor  to  a  monopoly 
of  the  manuuictare,  sale  and  use  of  his  inven- 
tion. It  still  remained,  however,  a  roval  pre- 
rogative, which  was  granted  or  refused  at  the 
pleasure  of  the  Crown.  This  statute  was  fol- 
lowed by  others,  securing  to  the  inventor  a 
monopoly,  as  a  matter  of  right,  and  providing 
the  pro^r  machinery  for  procuring  and  en- 
forcing It. 

In  this  country  patents  have  been  recognized 
as  existing  only  by  virtue  of  positive  law.  The 
Constitution  of  the  United  States  conferred  up- 
on Congress  the  power  "to  promote  the  prog- 
nss  of  science  and  useful  art  by  securing  for 
limited  times,  to  authors  and  inventors,  tbe 
exclusive  rii^ht  to  their  respective  writings  and 
discoveries.'*'  The  adoption  of  the  Constitu- 
tion was  followed  the  next  year  by  the  first 
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federal  statute  upon  the  subject,  which  became 
the  foundation  of  tbe  Patent  Law  of  this  coun- 
try. 

That  the  right  of  an  inventor  to  a  monopoly 
is  purely  a  feature  of  the  statute  was  recognized 
by  the  supreme  court  in  Brown  v.  Dfie/tesns,  60 
U.  S.  19  How.  188,  195  [15  L.  ed.  595,  599J,  in 
which  Mr,  Chief  JutttieeTtLuey  observed: 

"But  tbe  right  of  property  which  the  paten- 
tee has  in  his  invention,  and  his  right  to  its 
exclusive  use,  is  derived  altogether  from  these 
statutory  provisions;  and  this  court  has  al- 
ways held  that  an  inventor  has  no  right  of 
projpertv  in  his  invention,  upon  which  be  can 
maintain  a  suit,  unless  he  obtains  a  patent  for 
it,  acoording  to  tbe  Acts  of  Congress;  and  that 
his  rights  are  to  be  regulated  and  measured  by 
these  laws,  and  cannot  go  beyond  them." 

Still  stronger  language  is  used  by  him  in 
Qayler  v.  IFtfiter,  51  U.  S.  10  How.  477. 498  [18 
L.  ed.  604],  in  which  he  says: 

"The  inventdr  of  a  new  and  useful  improve- 
ment cerlainly  has  no  exclusive  right  to  it,  un- 
til he  obtains  a  patent.  This  right  is  created 
by  the  patent,  and  no  sidt  can  be  maintained  by 
the  inventor  against  anyone  for  using  it  before 
the'  patent  is  issued.  But  tbe  discoverer  of  a 
new  and  useful  improvement  is  vested  by  law 
with  an  inchoate  right  to  its  exclusive  use, 
which  he  may  perfect  and  make  absolute  by 
proceeding  in  the  manner  the  law  requires  .  .  . 
The  monopoly  did  not  exist  at  common  law, 
and  the  rights,  therefore,  which  may  be  exer* 
cised  under  it,  cannot  be  regulated  by  tbe  rules 
of  the  common  law.  It  is  created  by  tbe  Act 
of  Congress;  and  no  rights  can  be  acquired  in 
it  unless  authorized  b^~  statute,  and  in  tbe  man* 
ner  the  statute  prescnbes." 

And  in  tbe  recent  unreported  case  of  Marsh 
V.  Mchols,  128  U.  S.  612  [32  L.  ed.  541],  ap. 
pealed  from  this  court,  tn  which  tbe  point  de- 
cided was  that  a  patent  not  signed  by  tbe  secre- 
tary of  the  interior  is  absolutely  void,  it  is  said: 

"The  invention  is  tbe  product  of  tbe  invent- 
or's brain,  and,  if  made  known,  would  be 
made  subject  to  the  use  of  anyone,  if  that  use 
were  not  secured  to  bim.  Such  security  is  af- 
forded by  the  Act  of  Congress,  when  bis  prior- 
ity of  invention  is  established  by  tbe  officers  of 
the  patent  otflce,  and  the  patent  is  issued.  The 
patent  is  tbe  evidence  of  his  exclusive  right  to 
bis  use  of  the  invention.  It  therefore  may  be 
said  to  create  a  property  interest  in  that  inven- 
tion. Until  the  patent  is  issued,  there  is  no 
property  right  in  it;  that  is.  no  such  right  as 
tile  inventor  can  enforce.  Until'  then  there  is 
no  power  over  its  use,  which  is  one  of  tbe  ele- 
ments of  a  right  of  property  in  anything  ca- 
pable of  ownership." 

A  similar  observation  was  made  by  Judge 
Sbepley  in  American  Machine  Company  v. 
American  Tool  <fc  Machine  Company ^4  Fish. Pat. 
Cas.  284,  294.  "An  inventor,"  says  be,  * *bas  no 
right  to  bis  invention  at  common  law.  He  has 
no  right  of  property  in  it  originally.  The  right 
which  he  derives  is  the  creature  of  statute  and 
of  grant."  See  also  Sargent  v.  Seagrave,  d 
Curt.  553,  555. 

Tbe  power  of  a  court  to  deal  with  patents  is 
now  regulated  by  the  55th  section  of  the  Pa- 
tent Act  of  1870,  incorporated  into  Rev.  Stat 
§  4921,  which  declares  that  "Tbe  several  courta 
vested  with  jurisdiction  of  cases  arising  under 
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the  Patent  Laws  shall  have  power  to  ffrant  in- 
JuiictioDS,  acoordinff  to  the  course  ana  princi- 
ples of  the  courts  of  equity,  to  prevent  violation 
of  any  rights  secured  oy  patent,  on  such  terms 
as  the  court  may  deem  reasonable." 

It  is  impossible  to  deduce  from  this  language 
any  recognition  of  a  power  to  grant  such  in- 
junction before  the  right  has  been  "secured  by 
patent/'  Indeed,  if  it  does  not  absolutely  in- 
hibit that  power,  it  points  very  strongly  in  that 
direction.  While  no  court  has  dedaed  that  it 
would  not  grant  an  Injunction  after  application 
for  but  prior  to  the  issue  of  a  patent,  it  has 
been  frequently  held  that  after  a  patent  has 
been  surrendered  no  action  will  lie  upon  it,  and 
all  actions  founded  upon  it  almte,  notwith- 
standing an  application  for  a  reissue  for  the 
same  be  pending.  Moffltt  v.  Oarr,  66  U.  8.  1 
Black,  273  [17  L.  ed.  207];  Peck  v.  CcUiM,  103 
U.  S.  664  [26  L.  ed.  514]. 

This  particular  defect  has  since  been  reme- 
died by  the  Act  of  1870,  declaring  that  the 
surrender  shall  take  effect  upon  the  issue  of 
the  amended  patent;  but  the  principle  of  these 
decisions  is  not  affected.  !Now,  if  a  bill  will 
not  lie  upon  a  patent  surrendered,  though  an 
application  for  a  reissue  be  pending,  it  is  im- 
possible to  see  upon  what  ground  it  can  be 
sustained  before  any  patent  whatever  has  been 
issued. 

There  are  also  certain  practical  difficulties  in 
the  way  of  assuming  jurisdiction  of  a  bill  like 
the  one  under  consideration.  Courts  of  justice 
have  no  originid  cognizance  of  the  subject  of 
inventions.  Congress  has  provided  a  commis- 
sioner of  patents,  has  furnished  him  with  a 
library  of  such  scientific  works  and  periodicals, 
both  foreign  and  American,  as  may  aid  him  in 
the  discharge  of  his  duties,  wim  copies  of 
models  of  all  patents  heretofore  granted,  to- 
gether with  a  large  corps  of  intelligent  and 
experienced  assistants,  whose  duty  it  is  to  ex- 
amine every  application;  to  compare  it  with 
Eaten  ts  previously  issued  (that  two  may  not  be 
Bued  for  the  same  invention);  to  correct  the 
specifications  and  claims;  to  give  notice  to  the 
patentee   of  interferences;  and   to  determine 


questions  of  priority  between  rival  inventors  of 
the  same  device. 

It  is  a  matter  of  common  knowledge  that  the 
commissioner  is  in  the  habit  of  limiting,  alter- 
ing and  expunging  claims,  and  that  it  is  im- 
possible to  say,  after  the  specifications  and 
claims  have  been  filed,  in  what  shape,  and  with 
what  limitations,  they  will  emerge  from  the 
patent  office.  It  is  absolutely  impossible  for 
courts  of  justice  to  deal  with  questions  of  this 
description.  We  are  asked  in  this  case  to  as- 
sume that  a  patent  will  be  issued  covering  five 
different  claims,  yet  we  have  no  assurance 
whatever  that,  if  a  patent  be  issued,  any  one 
of  these  claims  will  be  allowed  in  the  language 
in  which  it  is  couched.  Besides,  the  effect  of 
assuming  cognizance  of  a  patent  before  the 
patent  is  granted  would  be  to  extend  the  life 
of  the  patent  beyond  the  statutory  period  of 
seventeen  years,  by  the  time,  which  may  be 
months,  and  even  years,  during  which  the  ap- 
plication is  pending  in  the  patent  office. 

The  jurisdiction  of  courts  to  determine  the 
validity  of  patents  is  purely  appellate.  It  is 
conferred  upon  the  theory  that,  application  for 
patents  being  made  ex  parte,  in  the  pressure  of 
business,  patents  may  be  granted  by  inadver 
tence  or  mistake,  or  rival  claimants  may  not 
have  an  opportunity  of  being  heard;  and  be- 
cause there  is  no  other  method  provided  by  law 
of  determining  whether  persona  using  similar 
devices  are  or  are  not  infringers  upon  Uie  rights 
of  the  patentee.  It  is  obvious  that  when  par- 
ties are  represented  by  experienced  counsel,  and 
witnesses  are  examined  with  that  care  and  de- 
liberation which  is  only  attainable  in  judicial 
proceedings,  a  correct  result  is  much  mora 
likely  to  be  reached  than  upon  the  hurried  ex 
ainination  of  an  examiner  in  the  patent  office. 
These  considerations,  however,  do  not  by  any 
means  justify  us  in  anticipating  his  decision, 
or  intermeddling  in  any  way  with  his  action 
before  it  has  been  consummated  by  the  issuance 
or  refusal  of  the  patent. 

A  decree  will  therefore  be  entered  denying  the 
injunction,  and  dismissing  the  bill  for  want  oj 
jurisdiction. 
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1.  Permittlii^  a  passenffer  to  enter  a 
train  knowin|^  nim  to  oe  intoxicated 

does  not  deprive  toe  carrier  of  a  right  to  eject 
him  when  be  beoomes  boisterous  and  obnoxious 
durinff  the  Journey. 

t.  An  intoxicated  passen^r  wbowas  bois- 
terous, and  who  followed  the  conductor  from  one 
car  to  another  with  a  knife,  threatening  to  kill 
him,  causing  general  excitement  among  the  pas- 
sengcrs,  and  who,  after  being  locked  out  of  t^e 


ladies*  car  slyly  puUed  the  bell  rope,  causing  ihe 
train  to  stop,  was,  after  the  refunding  to  him  of 
his  fare,  properly  ejected  from  the  train,  where 
he  had  so  stopped  it,  although  it  was  at  night,  but 
not  too  dark  to  see  the  track  distinctly,  when  the 
weather  was  not  cold  or  inclement;  and  the  fact 
that  he  was  run  over  during  the  night  and  kiJled 
by  another  train  does  not  make  the  railroad  com- 
pany liable. 

(February  U,  1689.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  Circuit  Court  of  Marion  Countv  in 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  the  death  of  her  husband,  alleged  to 


Note.— £[^ectfne7it  of  drunken  and  disorderly  pas- 

senger. 

Where  a  conductor  put  oft  a  railroad  train  a  man 
so  drunk  as  to  be  helpleas,  and  the  man  so  ejected 
was  severely  f  rosen,  the  company  was  held  .liable. 
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Indianapolis  etc.  R.  Oo.  v.  Pltser,  4  West.  Rep.  25a« 
lOOInd.179. 

But  where  a  drunken  man  was  put  off  the  train, 
and  he  wandered  back  upon  the  track  and  was 
killed,  the  company  was  held  not  liable.    Id. 
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faa^e  Iwen  caused  by  defendant's  willful  neg- 
lieence.    Bevened, 

Tbe  facts  are  fully  stated  in  the  opinion. 

Metars.  WUlUuii  tdndmwLy  and  W.  J. 
I«isle  for  appellant 

Mtmrt.  M&rrison  %i  Belden  for  appellee. 

Lewis,  0%.  /.,  delivered  the  opinion  of  the 
court: 

Appellee,  widow  of  R.  Y.  Lojnin,  brought 
this  action  to  recover  damages  for  the  destruc- 
tion of  his  life  by  the  alleged  willful  neelect  of 
tbe  servants  of  appellant — ^the  material  nicts  of 
tbe  case  being  as  follows: 

The  deceased,  about  half  past  10  o'clock  at 
night,  June  19,  1888,  at  Lebanon,  got  on  a  pas- 
senger train,  bound  from  Louisville  to  Knox- 
ville,  TenD.,  togo  to  a  station  where  he  resided 
fourteen  miles  distant.  He  was  at  the  time 
intoxicated,  stumbled  or  slipped  and  fell  on  the 
depot  platform,  was  helped  upon  the  car  plat- 
form, and,  in  the  opinion  of  two  witnesses,  was 
too  drunk  to  take  care  of  himself,  though  he 
was  also  boisterous,  profane  and  disposed  to  be 
quarrelsome.  Upon  being  requested  by  the 
conductor,  soon  after  the  train  started,  to  pay 
bis  fare,  he  asserted  he  had  paid  it,  which  was 
untrue,  and  in  reply  to  the  statement  of  the 
conductor  that  he  had  not,  he  said,  with  an 
oath,  he  would  not;  that  there  were  not  men 
enough  on  the  train  to  put  him  off,  at  the  same 
time  pulling  out  his  kmfe;  and  did  not  pay  un- 
til the  conductor  and  brakeman  had  proceeded 
with  him  to  the  car  platform  for  the  purpose 
of  putting  him  off. 

After  receiving  his  fare,  the  conductor  left 
him  in  tbe  smokmg  car,  where  his  seat  was, 
and  proceeded  to  the  ladies'  car,  to  collect  fare 
from  those  who  had  boarded  the  train  at  Leb- 
anon ;  and,whilehe  was  so  engaged,the  deceased, 
leaving  the  smoking  car,  went  behind  him, 
baring,  as  some  of  the  witnesses  testify,  a 
knife  opened  in  his  pocket,  and  assuming  a  men- 
acing attitude,  applied  to  him  in  a  loud  tone  of 
voice  such  profane,  opprobrious  and  threaten- 
ing language  as  to  cause  general  excitement 
among  tbe  passengers— one  lady  being  so  much 
frightened  that  she  implored  the  conductor  to 
remove  him  from  the  car. 

The  deceased  then  returned  to  the  smokine 
car,  and,  upon  being  soon  after  approached 
and  admonished  by  the  conductor  to  keep  his 
seat  and  be  quiet,  he  drew  his  knife,  and  threat- 
ened to  kill  him;  and  after  the  conductor  re- 
turned to  the  ladies'  car,  the  deceased  again 
tried  to  enter  it,  but,  beine  unable  to  do  so  be- 
cause the  door  had  been  locked  to  keep  him 
oot,  he,  on  his  way  back  to  the  smoking  car, 
pulled  the  bell  rope  the  number  of  times  re- 
quired to  stop  the  train,  and  it  was,  in  obedi- 
ence to  his  signal,  stopped  bv  tbe  engineer. 
The  conductor  then  went  into  tne  smoking  car, 
and,  telling  the  deceased,  who,  though  he  had 
lust  taken  his  seat,  pretended  to  be  asleep,  that 
he  would  not  permit  anjone  to  pull  the  bell 
rope,  and  paying  back  his  fare,  with  theaid  of 
tbe  brakeman  put  him  off  the  train  and  left 
Urn. 

The  place  where  it  was  done  is  about  four 
milps  from  Lebanon,  two  from  the  nearest 
station  south,  about  160  yards  from  a  private 
crossing  of  the  railroad  north;  and  -200  from 
tbe  nearest  farm  house.     EaJrly   the     next 
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morning  the  mutilated  body  of  the  deceased 
was  found  about  twenty-iSvelyards  north  of  the 
private  crossing  mentioned,  and  his  hat,  a  sack 
and  bucket,  which  he  had  the  night  before,  were 
near  tbe  place  he  was  put  off  the  train— his  hat 
being  nearest  the  body.  Three  trains  passed 
the  place  where  his  body  was  after  he  was  ex- 
pelled from  the  passenger  train,  two  going 
north— one  of  which  passed  within  about  one 
hour  and  a  half,  the  other  later  in  the  night, 
and  the  thhrd  going  south  about  daylight. 

It  is  plain  he  was  not  killed  bv  being  struck 
or  run  over  by  the  passenger  train  from  which 
he  was  electea;  for  not  only  was  his  body  found 
nearly  200  yards  north  of  where  he  was  left  by 
it,  but  a  little  more  than  twenty-five  yarcis 
north  of  the  place  on  the  track  where  there  was 
the  first  appearance  of  blood,  showing  conclu- 
sively that  tbe  train  by  which  he  was  killed  was 
going  north.  • 

Assuming,  as  the  evidence  seems  to  warrant, 
that  he  was  killed  by  one  of  tbe  north  bound 
trains — ^though  by  which  one  of  the  two  does 
not  appear— the  first  inquiry  is  whether  any 
legal  liability  has  been  fixed  upon  appellant  on 
account  of  nedigence  of  those  in  charge  of  it; 
and,  as  there  u  no  evidence  showing  at  what 
time  of  nieht,  or  why  he  went  upon  the  track 
in  front  of  a  passing  train,  if  he  did  so  volun- 
tarily, nor  whether  he  was  in  such  position  at 
the  time  of  being  struck  as  to  make  it  the  duty 
of  those  in  charge  to  stop  tbe  train,  or  as  to  en- 
able them  by  the  exercise  of  proper  diligence 
to  discover  him  in  time  to  prevent  a  collision  or 
at  all,  and  consequently  none  whatever  of  any 
negligence  or  fault  on  their  part,  that  question 
must  be  answered  in  the  negative. 

It  thus  results  that  whatever  cause  of  action 
there  may  be  in  favor  of  appellee  arises  entirely 
from  the  conduct  of  the  conductor  of  the  pas- 
senger train;  and  the  liabUity  of  appellant 
therefor,  if  liable  at  all,  is  not  dependent  upon, 
nor  increased  bv,  the  fact  that  the  train  by 
which  he  was  subsequently  killed  was  owned 
and  operated  by  the  same  company;  for  if  the 
act  of  tbe  conductor  was  not  itself  wrongful,  it 
could  not  be  made  so  bv  referring  it  to,  or 
connecting  it  with,  the  independent  act  of  other 
employes,  to  whom  no  wrong  can  be  attributed. 

Counsel  argue,  in  effect,  that  when  an  intox- 
icated person  offers  to  go  upon  a  railroad  train 
as  passenger  the  alternative  is  presented  to  the 
company  either  to  refuse  permission,  or  else, 
having  received  him,  and  accepted  his  fare,  to 
answer  in  damages  for  whatever  calamit  v  to 
him  may  follow  nis  expulsion,  though  justified 
by  his  improper  conduct.  Although  it  has 
been  held  that  a  railroad  company  is  not  bound 
to  receive  and  carry  a  person  who  is  so  intoxi- 
cated as  to  be  offensive,  tbe  power  to  exclude 
one  from  the  ri^ht  of  traveling  on  a  train,  who 
offers  to  pay  his  fare,  and  tboueh  intoxicated, 
has  not  been  guilty  of  any  conauct  as  passen- 
ger forfeiting  the  right,  is  always  subject  to  be 
called  in  question,  and  the  company  cannot 
therefore  be  fairly  held  to  a  strict  exercise  of  it, 
except  where  tbe  rights  of  others  are  involved. 
But,  even  conceding  that  tbe  conductor  could 
have  forcibly,  and  without  incurring  any  legal 
liability  to  him,  kept  the  deceased  off  the  train 
at  Lebanon,  and  committed  an  error  in  failing 
to  do  it,  we  do  not  see  how  on  that  account  the 
right  was  impaired,  or  the  duty  lessened,  to  put 
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him  off  at  any  place  or  time  afterwards  when  his 
behavior  rendered  it  legal  and  necessary.  And 
if  the  deceased,  for  whose  drunken  state  the 
company  was  in  no  way  responsible,  acted  so 
as  to  justify  and  require  his  expulsion,  it  would 
be  a  harsh  rule  to  make  the  company  liable,  if 
not  otherwiBe  so,  merely  because  the  conductor 
did  Dot  assume  the  risk  and  responsibility  of 
deciding,  even  if  aware  Of  the  fact,  that  he 
was  too  much  intoxicated  to  be  allowed  to  go 
on  the  train  at  Lebanon.  Then^  regardinfr  the 
deceased  as  upon  the  train  by  his  own  vobtion, 
which  the  conductor  did  not,  nor  was  bound  to 
oppose,  the  main  question  is  whether  the  will- 
ful neglect  of  appellant,  or  its  servants  in 
charge  of  it,  to  p^form  any  duty  it  owed  to, 
him,  was  the  proximate  cause  of  hlB  death. 

The  law  makes  it  the  duty  of  a  railroad  com- 
pany to  use  all  reasonable  care  in  operating 
trains  for  both  the  safety  and  protection  from 
molestation  and  insult  of  passengers;  otherwise 
orderly  and  infirm  persons  and  females,  who, 
upon  the  faith  of  such  protection,  frequently 
Uavel  unattended,  would  have  no   security 

Xinst  turbulent,  bad  men.  And  as  it  is  oti- 
tis a  train  must  be  run  with  skill  and  sys- 
tem in  order  to  assure  safety  and  comfort,  tiie 
conduct  of  anyone  who  interferes  with  the 
management,  or  without  just  cause  attempts  to 
do  b^ly  injuTv  to,  or  put  in  fear,  those  in 
charge,  is  reprehensible  and  unlawful. 

But  a  railroad  company  is  not  required  to 
keep  at  hand  armed  police  to  arrest  and  confine 
on  a  moving  train  those  who  violate  its  neces- 
sary rules,  or  do  injury  to  other  passengers; 
nor  can  the  employes  neglect  their  outies,  upon 
the  faithful  performance  of  which  the  safety 
of  all  depends,  in  order  to  do  so.  Ck>nsequently, 
the  only  effectual  remedy  for  or  security  against 
disorderly  and  lawless  behavior  on  board  a  pas- 
senger train  Is  the  immediate  and  summary 
expulsion  of  the  wrong  doer;  and  plenary  au- 
thority of  the  conductor  to  do  it  is  universally 
recognized,  and  required  to  be  exercised  when- 
ever necessary  for  the  safety  or  protection  of 
either  passensera  or  employes. 

It  is  clear  from  the  evidence  in  this  case  the 
conduct  of  the  deceased  was  such  as  to  justify 
his  expulsion,  for  he  not  only  with  a  hostile 
purpose  left  his  proper  place  and  pursued  the 
conductor  into  the  ladies'  car,  where  he  dis- 
turbed, alarmed  and  offended  the  passengers, 
but,  baffled  in  an  effort  to  enter  it  a  second  time 
with  the  same  intent,  he  wantonly  and  ^ly 
pulled  the  bell  rope,  whereby  the  train  was 
stopped  between  stations.  Moreover,  his  :be- 
havjor  to  the  conductor  was  without  provoca- 
tion, and  such  as  to  afford  to  him  reasonable 
grounds  to  believe  he  was  in  danger  of  bodily 
harm,  if  not  of  losing  his  life.  In  fact,  the 
^avamen  of  the  action  as  stated  in  the  petition 
IS  not  based  upon  the  lack  of  legal  cause  for 
the  expulsion,  but  rather  upon  the  circum- 
stances of  time,  place  and  manner  in  which 
it  was  done,  in  view  of  the  alleged  physical 
and  mental  condition  of  the  deceased.  Though 
the  time  was  at  night,  it  was  not  too  dark  to 
see  the  raibx>ad  track  distinctly,  nor  was  the 
weather  either  cold  or  inclement;  while  it 
would  in  fairness  seem  no  more  than  retribu- 
tive justice  that  he  was  put  off  at  the  place  his 
own  malicious  and  unlawful  act  caused  the 
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train  to  stop,  espedally  as  the  locality  was  not 
unsafe. 

The  question  then  arises  whether,  notwith- 
standing his  continued  presence  on  the  train 
was  so  offensive  and  dangerous  both  to  the  con- 
ductor and  other  passengers  as  to  justify  and 
require  his  expulsion,  the  paramount  duty  wa» 
imposed  upon  the  company,  l^  reason  of  the 
mental  and  physical  condition  of  the  deceased^ 
to  carry  him  to  the  next  station,  the  nonper- 
formance of  which  is,  in  legal  contemplation, 
willful  neglect.  It  was  not  enough  for  the 
jury  in  this  case  to  find  he  was  too  intoxicated 
to  take  care  of  himself;  but  to  constitute  will- 
ful neglect,  even  if  the  company  was  under 
obligation  to  look  after  his  safety  after  he  had 
forfeited  his  right  as  passenger,  it  was  neces- 
sary that  the  conductor  knew  or  had  reasonable 
grounds  to  believe,  not,  in  the  language  of  one 
of  the  instructions  of  the  lower  court,  that  to- 
put  him  off  the  train  "  would  necessarily  ex- 
pose him  to  the  danger  of  death  from  being- 
run  over  bv  passing  trains,"  but  that  such 
would  be  the  natural  and  probable  result  of 
putting  him  off.  If  his  actions  while  on  the 
tndn-^y  which  alone  the  conductor  could  or 
was  required  to  iudge — ^be  taken  as  evidence 
of  what  his  actual  condition  was,  he  not  onlv 
had  the  power  of  locomotion,  as  shown  by  lus 
passing  with  entire  safety  to  and  fro  between 
the  cars  while  the  train  was  in  motion,  but 
knew  well  how  to  do  mischief  to  others,  and 
was  at  the  same  time  extremely  sensitive  of  in- 
jury to  himself;  and  it  scans  to  us,  in  the  light 
of  the  undisputed  facts  of  the  case,  unreason- 
able to  charee  the  oompanv  with  negligence  of 
any  degree  m  expelling  him  from  the  train  at 
the  time  and  place  it  was  done.  But,  as  it  is 
proper,  we  will  consider  the  relation  and  mut- 
ual obligations  existing  between  him  and  the 
company  as  though  it  wa^  an  open  question  of 
fact  whether  the  conductor  knew  or  had  rea- 
sonable grounds  to  believe  he  was  too  intoxi- 
cated to  take  care  of  himself. 

It  is  well  settled  by  this  court,  and  the  cer- 
tain and  just  execution  of  the  lawjand  welfare 
of  society  require  it  to  be  settled,  that  voluntary 
drunkenness  affords  no  excuse  for  the  commis- 
sion of  crime,  nor  is  it  a  valid  defense  to  an 
action  for  a  civil  injury;  for  in  every  situation 
and  relation  an  intoxicated  person,  like  others, 
should  be  held  to  the  strict  observance  of  the 
just  and  statutory  rule  which  requires  each  one 
to  so  use  and  enj<^  his  own  as  not  to  iniure 
others.  It  thus  becx>mes  lawful  for  a  landlord 
to  expel  from  his  tavern  to  the  street  or  high- 
way, at  any  'time,  a  person  who,  whether  m- 
toxicated  or  not,  endangers  the  safety,  or 
molests  and  insults  his  guests,  and  no  one 
would  question  the  right  of  a  housekeeper  to 
eject  from  his  domicil  a  drunken  man  who 
maltreats  or  offends  by  indecent  conduct  or 
language  his  wife  and  children,  provided  no 
more  force  be  used  in  either  case  than  was  rea- 
sonably necessary. 

Such  being  a  rule  of  conduct  recognized  as 
just  and  necessary,  we  do  not  see  why  it  ousht 
not  to  be  applied,  upon  the  same  condition,  for 
the  benefit  and  protection  of  passengers  on  a 
railroad  train,  nor  why  they  fiiiould  be  given 
the  right  to  maintain  an  action  against  a  rail- 
road company  for  suffering  them  to  be  molested^ 
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put  in  fear,  and  insulted  on  a  train  by  drunken 
meo,  while  denying  the  company  the  ri^ht, 
txcept  at  its  peru,  to  resort  to  the  only  feasible 
oieaus  in  its  power  to  prevent  or  stop  the  wrong 
bein^  done.  Common  justice  would  seem  to 
require  either  that  passengers  be  left  without 
redress  against  the  company  for  wrong  and  in- 
jury done  to  them  on  trains  by  disorderly  and 
vicious  persons,  or  else  that  no  liability  attach, 
or  negligence  be  imputed,  to  the  company 
when  the  expulsion  of  the  latter  is  rendered 
neoessary  for  the  safety  and  protection  of  the 
former. 

TLus  the  issue  in  every  such  case  as  this  is 
really  between  the  orderly,  infirm  and  femaJes 
OD  the  one  side  and  the  turbulent  and  evil  dis- 
posed on  the  other;  and  the  company  has  the 
right  to  terminate  the  relation  of  carrier  and 
passenger  between  it  and  the  latter  class  when- 
ever and  wherever  they  lawlessly  put  in  fear, 
disturb  or  insult  the  former.  And  in  our  opin- 
ion, if  the  deceased  went  into  the  ladies'  car, 
and  there  by  his  violence  and  indecent  behavior 
or  language  excited,  alarmed  or  insulted  the 
other  passengers,  or  if  he  interfered  with  the 
management  of  the  train  by  pulling  the  bell 
rope  or  otherwise,  or  if  he  threaten^  with  an 
open  knife  to  take  Uie  life  of  or  do  bodOy  harm 
to  the  conductor,  or  attemi>ted  to  deter  or  in- 
timidate him  whfie  in  the  performance  of  his 
duties,  the  right  existed  to  put  him  off  the  train 
at  the  place  it  was  done,  and  all  that  was  re- 
auired  of  the  company  was  to  use  no  more 
force  than  reasonably  necessary  for  the  pur- 
pose, and  to  place  him  off  the  track,  out  of  the 
way  of  that  train;  for  although  there  might  be 
a  case  where  a  railroad  company  womd  be 
guilty  of  willful  neglect  in  the  meaning  of  the 
statute  by  ejecting,  withoot  imperative  neces- 


sity, a  passenger  so  drunk  as  to  be  helpl( 
when  his  death  would  naturally  and  probably 
result  from  agencies  other  than  his  own  act, 
then  present  and  impending,  the  law  does  not 
exact  care  and  precaution  against  the  death  of 
one  from  remote  causes,  or  self  inflicted,  whose 
conduct  has  afforded  l^;al  grounds  for  his  ex- 
pulsion. 

The  case  of  LauiitHle  Bailroad  Company  v. 
Sullivan,  81  Ey.  624,  is  unlike  this.  There 
the  only  violation  of  the  rules  of  the  company 
was  the  failure  by  reason  of  inability  to  pay 
the  fare,  which  was  twenty  cents.  Here  the 
deceased  was  able  to  pay,  but  not  only  threat- 
ened violence  because  he  was  asked  to  pay, 
but  compelled  the  conductor  to  resort  to  force 
to  get  it.  There  the  delinquent  was  neither 
turbulent  nor  offensive  to  plassengerB  or  em- 
ployes. Here  the  deceased  not  only  insulted 
and  alarmed  the  passengers,  but  threatened 
personal  violence  to  the  conductor,  and  imper- 
iled the  safety  of  all  on  board,  by  causing  the 
train  to  stop.  In  that  case  Sullivan  was  in* 
humanly  put  off  in  a  deep  snow,  the  weather 
being  intensely  cold,  and  on  account  of  his 
helpless  condiuon,  wliich  the  conductor  knew 
of,  was  unable  to  escape  the  injury  that  was  at 
the  time  manifestly  inevitable.  In  this  case 
the  deceased  was  killed  by  his  own  act  in  going 
upon  the  track,  which  the  conductor  hSd  no 
reason  to  believe,  from  his  mental  and  physical 
condition,  as  it  appeared  to  him,  was  probar 
ble. 

As  the  lower  ooort  refused  to  give  any  in* 
struction  according  with  the  views  here  ex- 
pressed, but  instead  gave  three  which  are 
either  abstract  or  erroneous  and  misleading, 
the  judgment  U  revereed,  and  eauee  remanded  fit 
a  new  trial  eaneietent  with  this  opinion. 
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trial  may  be  hadaeioa  iiart  of 

in  a  case,  under  the  Oallf  omla  Code 


of  Glvlt  Prooedure,  whloh  neither  expressly  foiw 
bids  nor  authorizes  such  a  oourse,  but  defines  a 
new  trial  as  a  "re-ezamlnatlon  of  an  Issue  o£ 
fact." 

2.  The  aaarket  value  of  land  taken  in  oondem* 
nation  prooeedlngB  is  the  amount  of  damages  to 
whloh  the  owner  is  entitled. 

8.  Althen^^h  property  may  have  no  mar* 


NOTB.— OoiufeHMUitfon  proeeedino; 
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evidence   of 


This  value  of  the  land  is  sold  to  be  determined  by 
tie  jury,  from  the  evidence,  either  as  furnished 
by  the  testimony  of  witnesses  or  by  their  personal 
inspection  of  the  premises;  and  in  so  far  as  Its 
adaptability  to  uses  other  than  that  to  which  it  is 
applied,  enhances  or  fixes  its  present  marlcet  value, 
^uch  uses  are  competent  to  be  considered  by  the 
jury.  Haslam  v.  Galena  ft  8.  W.  R.  Ck).  64  111.  868 ; 
Chicago  ft  E.  B.  Oo.  V.  Jacobs,  110  111.  414;  Jackson- 
ville ft  8.  B.  R.  Go.  V.  Walsh,  106  lU.  253;  Dupuls  v. 
Chicago  ft  N.  W.  B.  Co.  1  West.  Rep.  656, 115  111.  98 ; 
Calumet  River  R.  Go.  v.  Moore  (111.)  18  West.  Rep. 
506;  Reed  v.  Ohio  ft  M.  R.  Co.  (HI.)  15  West.  Rep.  191. 

Value  rests  merely  In  opinion;  hence,  persons 
nuquatnted  with  the  value  of  the  property  may 
state  their  opinions  as  to  the  value  and  the  amount 
of  damages,  and  such  persons  are  not  necessarily 
experta.  Sbattuck  v.  Stonebam  Branch  ;R.  Co.  6 
AUen,  116;  Swan  v.  Middlesex  Co.  101  Mass.  178; 
Whitman  v.  Boston  ft  M.  R.  Co.  7  Allen,  818;  Wy- 
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man  v.  Lexington  ft  W.  0.  R.  Go.  18  Met.  816;  West 
Newbury  v.  Chase,  6  Gray,  421;  Walker  v.  Boston^ 
8  Cush.  279;  Indianapolis,  D.  ft  8.  R.  Go.  v.  Pugh,  8& 
Ind.  279;  Mills,  Bm.  Dom.  1 168. 

Any  evidence  is  compett«nt  and  any  fact  is  proper 
to  be  considered  which  legitimately  bears  upon  the 
question  of  the  marketable  value  of  the  property. 
King  V.  Minneapolis  Union  R.  Go.  82  Minn.  224. 

If  lands  were  valuable  by  reason  of  their  lo- 
cation on  or  near  a  river,  for  the  purposes  of  oper- 
ating a  sawmill  or  factory,  or  any  other  purpose^ 
testimony  to  prove  the  same  was  proper  for  the 
consideration  of  the  Jury  in  determining  the  fair 
market  value  of  the  premises.  Dupuls  v.  Chicago 
ft  N.  W.  R.  Go.  1  West.  Rep.  656, 115  111.  97;  Jackson- 
vllle  ft  S.  B.  R.  Go.  v.  Walsh,  106  111.  258;  Washburn 
V.  Milwaukee  ft  L.  W.  iR.  Co.  60  Wis.  869;  Oalumet 
River  R.  Go.  V.  Moore  (lU.)  18  West.  Rep.  607.  See 
Le  Roy  ft  W.  R.  Go.  v.  Packer,  ante^  217. 

Market  value  of  land  eoneidered. 
Where  the  lands  proposed  to  be  taken  under  the 
Eminent  Domain  Law  have  a  market  value,  the 


See  also   14  L.  R.  A.  533;   46  U    R.  A.  724. 
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California  Supbbub  Court. 


Dec.» 


kttt  Talne  In  the  strict  sense  of  the  term,  there 
beinff  no  actual  demand  or  current  rate  of  price, 
either  because  there  haire  been  no  sales  of  simi- 
lar property  or  because  the  particular  piece  is 
the  only  thln^r  of  its  kind  in  the  neighborhood, 
when  it  is  taken  in  condemnation  proceedings  it 
Is  proper  to  consider  the  purposes  for  which  it  is 
suitable  as  a  means  of  ascertaining  what  reason- 
able purchasers  would  in  all  probability  be  will- 
ing to  give  for  it;  and  this,  in  a  general  sense, 
may  be  said  to  be  its  market  value ;  and  the  fact 
that  it  has  not  been  previously  used  for  the  pur- 
poses in  question  is  irrelevant. 

CThe  walue  of  land  **as  a  reservoir  site  ^  may 
be  diown  In  proceedings  to  condemn  it  for  reser- 
voir purposes. 

ft.  Land  taken  fbr  part  of  a  remervoir  alto 

should  be  considereid  with  reference  to  its  value 
for  reservoir  purposes  In  estimating  the  owner*s 
oompensattoD,  although  It  has  no  value  for  reser- 
voir purposes  except  in  connection  with  other 
land  owned  by  the  party  seeking  Its  condemnation. 

A.  The  Increase  In  walne  of  land  to  be  taken 
in  condemnation  proceedings  for  reservoir  pur- 
poses, by  reason  of  the  tact  that  a  reservoir  has 
been  already  partially  constructed  on  adjacent 
land  belonging  to  the  party  seeking  the  condem- 


nation, cannot  be  taken  into  account  in  fixing 
the  owners  compensation. 

T.The  enhancement  in  value  of  lands  in  the 
neighborhood  by  reason  of  having  irrigation  fa- 
cilities aif  orded  by  the  construction  of  a  reservoir 
cannot  be  considered  in  determining  the  amount 
of  compensation  to  an  owner  for  land  taken  for 
reservoir  purposes. 

8.  The  Introdoctlon  of  Irrelevant  evi- 
dence upon  one  side  without^objectlon  does  not 
justify  the  Introduction  of  irrelevant  evidenoe 
upon  the  other  side. 

9.  WitneetMS  who  have  more  or  less  knowledge 
of  surroundings  and  of  values  can  testify  oon- 
oeming  the.value  of  land,  although  not  experts 
in  the  strict  sense  of  the  term. 

(December  81, 1688.) 

APPEAL  by  p]aintiif.  from  an  order  of  the 
Ban  Die^  County  Superior  Court  (Parker, 
J,\  denying  its  motion  for  a  new  trial  as  to 
one  of  the  issues,  and  from  the  Judgment  in 
proceedings  to  condemn  land  for  the  purposes 
of  a  reservoir.  Affirmed  in  part  and  recened 
in  part, 
(Commissioners*  decision.) 


correct  measure  of  damages  is  the  fair  cash  market 
value  for  the  use  to  which  they  weredevoted.  Jack- 
•sonvUle  ft  S.  B.  K.  Oo.  v.  Walsh,  106  IlL  253;  Dupuis 
V.  Chicago  &  N.  W.  B.  Oo.  1  West  Rep.  668, 116  HL 
97;  Wabash,  St  L.  ft  P.R.  Go.  v.  McDougall,  6  West 
Bep.  821, 118  HL  SSO;  Low  v.  Concord  B.  Corp.  2  New 
Bug.  Rep.  276, 6817.  H.  668. 

It  is  competent  to  ask  the  value  of  the  property 
without  rertrictlng  the  question  to  cash  market 
value.  Cincinnati  ftO.  B.Co.  v.  Mims,  71  Ga.  240; 
Mills,  Bm.  Dom.  •  168. 

The  owner  is  entitled,  not  simply  to  such  sum  as 
the  property  would  bring  at  forced  sale,  or  under 
peculiar  circumstances,  but  to  such  sum  as  the 
property  is  worth  in  the  market.  King  v.  Minne- 
apolis Union  B.  Co.  82  Minn.  234;  Patterson  v.  Mis- 
sissippi ft  R.  IB.  Boom  Co.  8  Dill.  466;  Lawrence  v. 
Boston,  119  Mass.  126;  BomervlUe  ft  R  B.  Co.  v. 
Doughty,  22  N.  J.  L.  486;  Bobb  v.  Maysville  ft  Mt  S. 
Tump.  Boad  Co.  8  Met  (Ky.)  117;  Memphis  v.  Bol- 
ton, 9  Heisk.  606",  Qreen  v.  Chicago,  97  IlL  870;  Jack- 
sonville ft  8,  E.  R.  Co.  V.  Walsh,  106  111.  258;  Oulf,  C. 
ft  8.  F.  B.  Co.  V.  Fuller,  68  Tez.  467;  Hooper  v.  Sa- 
vannah ft  M.  B.  Co.'69  Ala.  629;  Everett  v.  Union 
Pac.  B.  Co.  59  Iowa,  243;  Blue  Earth  Ca  v.  St  Paul 
ft  S.  C.  B.  Co.  28  Minn.  6(16;  Levee  Comrs.  v.  Harkle- 
roads,  68  MiSB.  807. 

The  damages  should  be  the  market  value  of  the 
property  for  any  purpose  for  which  it  is  adapted 
or  for  which  it  may  be  used  (Chandler  v.  Jamaica 
Pond  Aqueduct  Corp.  125  Mass.  644;  Lake  Shore  ft 
H.  8.  B.  Co.  V.  Chicagoft  W.  I. B. Oo.  100 IlL  21;  Chi- 
cago ft  K  B.  Co.  V.  Jacobs,  110  DL  414;  Chicago  ft 
N.  W.  B.  Co.  V.  Chicago  ft  K  B.  Co.  112  111.  689),  by 
reference  to  uses  for  which  the  appropriated  lands 
are  suitable,  having  regard  to  existing  busineaa  or 
wants  of  community,  or  such  as  may  be  reasonably 
expected  in  the  immediate  future.  Low  v.  Con- 
oord  B.  Corp.  2  New  Eng.  Bep.  275, 68  N.  H.  668. 

The  market  value  would  not  include  the  price  of 
coal  or  minerals  in  the  land,  because  that  would 
necessitate  inquiry  into  the  cost  of  raising  it ;  and 
hence  what  would  be  given  for  the  land  with  the 
coal  in  it  is  the  only  rule.  Searle  v.  Lackawanna  ft 
B.B.Co.88Pa.67. 

Advantages  and  dUBOdvanlao^  from  U»  appropria- 

turn. 

In  determining  the  question  of  damages,  advan- 
tages and  disadvantages  from  the  appropriation 
are  considered  and  are  to  be  estimated  upon  the 
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land  as  a  whole.  Baltimore  ft  P.  B  Co.  v.  Springer, 
(Pa.)  11  Cent  Rep.  666, 21 W.  N.  C.  148. 

Just  compensation  includes  not  only  the  value  of 
the  land  taken,  but  also  the  diminution  in  the  value 
of  that  from  which  it  is  severed.  Laflin  v.  Chicago, 
W.  ft  N.  B.  Co.  38  Fed.  Bep.  416. 

Where  there  is  a  difference  in  the  value  of  the 
land  considered  as  a  part  of  a  lot,  and  considered 
as  separate  property,  the  highest  value  should  con- 
trol. Chicago  ft  K  B.  Co.  V.  Blake,  2  West  Bep. 
816, 116  IlL  163. 

Value  at  the  time  land  ia  taken. 

The  measure  of  the  land  owner^s  compensation  is 
the  value  of  the  land  at  the  time  it  is  taken;  there- 
fore, any  supposed  future  increase  of  value,  by 
reason  of  the  bufldlng  of  the  proposed  road,  should 
not  be  taken  into  account  Union  Depot,  8.  B.  ft 
T.  Co.  V.  Brunswick,  81  Minn.  297;  Mills,  Bm.  Dom. 
•  168. 

The  compensation  must  be  fixed  by  the  valuation 
at  the  date  of  filing  the  petition.  DupulB  v.  Chica- 
go ft  N.  W.  B.  Co.  1  West  Bep.  668,  115  BL  97;  Chi- 
cago.  K  ft  L.  8.  B.  Co.  v.  Catholic  Bishop,  8  West 
Bep.  861, 119  ni.  525. 

Consideration  of  location. 

The  market  value  is  estimated  upon  a  fair  con- 
sideration of  the  location  of  the  land,  and  extent 
and  condition  of  its  Improvements,  its  quantity 
and  productive  qualities,  and  the  uses  to  which  it 
may  reasonably  be.applled,  taken  with  the  general 
selling  price  of  lands  in  the  neighborhood  at  the 
time.  Pittsburgh,  V.  ft  C.  B.  Ca  v.  Vance,  6  Cent. 
Bep.  724,  116  Pa.  825;  Gk>odln  v.  Cincinnati  ftW. 
Canal  Co.  18  Ohio  St  109;  Young  v.  Harrison,  17  G  a. 
80;  Mlssiasippl  ft  B.  B.  Boom  Co.  v.  Patterson,  98  U. 
S.  409  (26  L.  ed.  209). 

If  the  market  value  of  property  is  depreciated  by 
the  proximity  of  buildings,  fences,  etc.,  to  the  track, 
or  if  danger  from  fire  lessens  the  value  of  the  prem- 
ises for  sale  or  use,  that  element  may  be  consid- 
ered. Centralia  ft  a  B.  Co.  v.  Broke  (IlL)  15  West 
Bep.  149. 

Where  the  property  condemned  was  not  laid  off 
into  lots  and  improved  as  cemetery  property,  the 
Jury  in  determining  the  market  value  cannot  con- 
sider its  value  for  cemetery  purposes.  Concordia 
Cemetery  Aaso.  v.  Minnesota  ft  N.  W.  B.  Co.  10 
West  Bep.  578,  m  111.  199. 
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The  facto  are  suffldently  stated  in  the  opin- 
ioD  of  the  Cbmmlflsloner. 

Meurs,  Imee  Si  Henderson  and  Hen- 
derson 4k;  McDonald,  for  appellant: 

The  question  of  the  vtdue  of  the  land  in  suit 
was,  and  is,  a  specific  issue,  and  was  submitted 
to  Uie  jury  separately  and  apart  from  any  and  all 
otber  issues  of  the  case,  and  was  separately  and 
clearly  and  expressly  found  and  returned  by 
the  Jury;  and  a  separate  notice  and  motion  for 
a  new  trial  as  to  that  issue  was  sufficient. 

See  Code  Civ.  Proc.  §g  656,  1248;  Qilmer  ▼. 
LimeP&ini,  19  Cal.  60;  Argmti  y.  San  Franr 
ciico,  90  Cal.  459;  Maniau  v.  Pi<H!he.  10  Cal. 
545;  Stmle  ▼.  Dawe$,  14  CaL  247;  Sauie  v.  Bit- 
ter, 20  Cal.  522;  Oaiifomia  Southern  B,  Co,  ▼. 
Southern  Pae.  B.  Co,  67  Cal.  59;  Lake  v.  Bender, 
18  NcT.  860;  Jungerman  y.  Bowe,  19  Cal.  864, 
BiUinge  ▼.  Boerett,  52  Cal.  668;  Qlatooek  ▼. 
JMman,  62  Cal.  422;  Watton  ▼.  OomeU,  52 
Cal.  91;  Le  Qert  ▼.  OuUahan,  52  Cal.  254; 
Phipps  V.  Harlan,  58  Cal.  87;  i^iM  ▼.  Jacob, 
59  Cal.  628;  Woodward  v.  Bbrst,  10  Iowa,  120; 
Dawwn  ▼.  Wisner,  11  Iowa,  8;  Bemer  v. 
Frazier,  8  Iowa,  77;  ZaUskiy.  Clark,  45  Conn. 
404;  Holmes  v.  Godwin,  71  N.  C.  809;  Menynji 
T.  Mclntyre,  82  N.  C.  106;  PeopU  v.  N.  T. 
Qm.  Fleas,  19  Wend.  118;  Price  v.  Harris,  10 
Bing.  (25  Eng,  C.  L.)  881;  Kent  v.  Whitney,  9 
Allen,  65;  PatUm  y.  Springfield,  99  Mass.  685; 
Hvilbell  V.  BisseU,  2  Allen,  201;  Hodapp  v. 
Sharp,  40  Cal.  69. 

Section  1249,  Code  of  Civil  Procedure,  pro- 
vides that  in  such  cases  as  this  the  "actual 
value"  at  the  date  of  the  summons  "shall  be 
the  measure  of  compensation."  Now,  "  actual 
value  "  at  the  date  of  summons,  certainly  does 
not  mean  a  possible  value  at  some  indefinite 
future  date,  depending  wholly  upon  specula- 
tive uncertainty. 

Sec  California  Southern  B.  Co,  v.  Kimball, 
61  Cal.  91;  OHmer  v.  Lime  Point,  19  Cal.  47; 
Central  Pae.  B,  Co,  v.  Pearson,  85  Cal.  247; 
Stockton  db  C.  B,  Co,  v.  Oalgiani,  49  Cal.  189; 
Boom  Co,  V.  Patterson,  98  IF.  S.  408  (25  L.  ed. 
206);  Virginia  db  T,  B.  Co,  v.  Elliott,  5  Nev. 
867. 

Messrs.  Hwnsaker,  Britt  &  Lamme  and 
J.  E.  Deakin  for  respondents. 


le*  O,,  delivered  the  following  opinion: 
Froceedinff  to'condemn  land  for  the  purposes 
of  a  reservoir.  It  appears  from  the  findings 
*hat  tbe  use  was  a  public  use;  tbat  the  value 
of  the  laDd  to  be  taken  was  $280  per  acre, 
amounting  in  all  to  $98,126;  that  the  damage 
to  the  remainder  of  the  tract  amounted  to 
ft, 805;  and  tbat  the  value  of  the  improvements 
was  $300. 

The  plaintifT  moved  for  a  new  trial  as  to  the 
issue  concerning  tbe  value  of  tbe  land  sought 
to  be  taken,  but  as  to  no  other  issue,  and  ap- 
peals from  the  order  denying  the  motion. 

The  defendants  make  a  preliminary  objec- 
tion that  a  party  cannot  move  for  a  new  trial 
as  to  a  part  of  the  issues.  So  far  as  we  are  ad- 
vised, this  precise  question  has  not  been  decided 
in  this  State.  But  upon  principle,  and  accord- 
ing to  the  analogies  of  existing  rules,  we  think 
that  theobjecdon  is  not  well  taken.  There  is 
nothing  In  the  Code  either  expressly  forbidding 
or  expressly  authorizing  such  a  course.  The 
implication  from  the  language,  however,  seems 
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to  sanction  it.  The  definition  of  a  new  trial  is 
as  follows:  "  A  new  trial  is  a  re-examination  of 
an  issue  of  fact  in  the  same  court  after  a  trial 
and  decision  by  a  jury  or  court,  or  by  referees." 
Code  Civ.  Proc.  §  656. 

Now,  as  tbe  law  makers  cannot  be  supposed 
to  have  thought  that  the  majority  of  cases  in- 
volved only  one  issue  of  fact,  there  is  at  least 
some  implication  that  they  intended  that  there 
might  be  such  a  thing  as  the  new  trial  of  a  sin- 
gle issue,  whether  there  were  other  issues  or 
not.  The  analogies  of  other  provisions  and 
previous  decisions  support  this  view.  Thus,  a 
party  mav  appeal  from  a  part  of  a  judnnent  or 
order.  See  cases  collected  in  note  4,  g  185; 
Havne,  New  Trials  &  App. 

Sq  it  has  been  held  that,  where  a  party  serves 
his  notice  of  intention  to  move  for  a  new  trial 
upon  only  one  of  two  defendants,  it  is  proper 
to  grant  a  new  trial  as  to  the  one  servra,  but 
not  as  to  tbe  other.  Wittenbrock  v.  Bellmer,  57 
Cal.  12. 

And  it  has  always  been  tbe  practice  (except 
in  cases  of  a  peculiar  character)  for  any  party 
who  is  dissatisfied  with  the  result  to  move  for  a 
new  trial  as  to  himself,  leaving  the  iudgment  to 
stand  as  to  tbe  other  parties.  And  in  one  sense 
such  a  motion  is  a  motion  for  a  new  trial  as  to 
a  part  of  the  issues.  So  it  is  settled  that,  upon 
an  appeal  from  the  jud^ent,  the  appellate 
court  may  order  a  new  trial  as  to  a  part  of  the 
issues,  leaving  the  decision  in  force  as  to  the 
remainder.  Marziou  v.  Pioehe,  10  Cal.  546; 
Jungerman  v.  Bovee,  19  Cal.  864;  Kinsey  v. 
Oreen,  51  Cal.  879;  Le  OUrt  v.  OuUahan,  52 
Cal.  258;  Fa^ftmv.  Cornell,  52  Cal.  91;  Swift 
V.  Canavan,  52  Cal.  419;  Billings  v.  Everett,  62 
Cal.  661;  Phipps  v.  Harlan,  53  Cal.  87. 

And,  if  this  can  be  done,  it  is  difficult  to  as- 
sign a  satisfactory  reason  why  the  party  could 
not  ask  the  trial  court  for  the  same  relief  in  the 
first  instance.  The  cases  which  hold  that  a 
motion  for  new  trial  is  premature  if  made  be- 
fore aU  the  material  issues  are  disposed  of  are 
not  in  conflict  with  our  conclusion;  for  in  the 
case  before  us  all  the  material  issues  were  dis- 
posed of  before  the  motion  was  made.  We  see 
no  inconvenience  that  can  result  from  the  prac- 
tice. Tbe  time  to  move  as  to  the  remaming 
issues  would  not  be  extended  by  a  motion  as  to 
a  part;  and  tbe  party  would  lose  his  ri^ht  to 
attack  the  findings  as  to  the  remaining  issues, 
unless  tbe  time  should  be  extended,  which 
could  onlv  be  for  a  short  period  without  the 
consent  oi  the  parties.  And,  this  being  so,  the 
result  would  Smply  be  tbe  elimination  of  a 
part  of  the  controversy,  which  is  not,  in  itself, 
undesirable.  The  question  arose  in  Nevada 
upon  a  similar  statute,  and  tbe  court,  after  an 
elaborate  examination  of  the  subject,  held  tbat 
a  motion  for  a  new  trial  as  to  a  part  of  the  is- 
sues was  permissible.  Lake  v.  Bender,  18  Nev. 
861. 

We  are  satisfied  with  the  rule  laid  down  in 
tbat  case.  It  is  possible  tbat  there  mav  be 
cases  where  the  issues  are  so  inseparably  blend- 
ed as  to  render  a  separation  impracticable.  We 
express  no  opinion  as  to  that.  But  it  is  clear 
tbat  tbe  present  case  is  not  of  tbat  character. 
The  preliminary  objection  should  therefore  be 
overruled. 

Upon  tbe  merits,  the  general  features  of  the 
case  are  as  follows:  the  plahitiff  was  the  owner 
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of  a  portion  of  a  Talley  called  the  "  Sweetwater 
Yallev/'  and  of  the  right  to  divert  the  waters  of 
the  Sweetwater  Rirer,  and  before  the  oom- 
mencementof  the  proceedings  had  commenced 
to  build  a  dam  upon  iu  own  land.  The  de- 
fendants were  the  owners  of  a  tract  above  the 
dam.  There  was  no  practical  site  for  a  dam 
upon  defendants'  land,  either  on  the  part 
souffht  to  be  condemned  or  on  the  remainder 
of  the  tract.  But  it  was  shown  that  the  water 
collected  by  the  plaintiff's  dam  would  back  up 
and  flood  a  portion  of  their  tract,  and  this  is  the 
part  sought  to  be  condemned. 

We  are  satisfied  that  there  was  error  occurring 
at  the  trial  sutBcient  to  require  a  reversal  c3 
the  order  appealed  from;  but,  as  several  ques- 
tions have  been  argued  which  will  arise  upon  a 
retrial,  we  have  examined  them  with  the  care 
which  their  importance  demands. 

1.  It  is  contended  that  there  was  error  in  ad- 
mitting evidence  of  the  value  of  defendants' 
propertjr  "  as  a  reservoir  site,"  and  in  instruct- 
ing the  juiT  upon  that  theory;  and  the  cases  of 
(iilmer  v.  lAme  JMiU,  19  Cal.  47,  and  Oentral 
Fa^JU  RaUroad  Company  y.  Pear9an,  85  Cal. 
247,  are  cited.  It  must  be  admitted  that  these 
cases  in  some  degree  sustain  the  position. 

In  Oilmer  v.  Lime  Point,  the  court  below  re- 
fused to  allow  a  witness  to  be  asked  what  was 
the  value  of  the  property  "as  a  site  for  a  forti- 
fication," and,  while  the  judgment  was  re- 
versed on  another  ground,  the  appellate  court 
said  that  the  exclusion  of  the  question  was 
proper.  In  the  other  case  the  lots  of  one  of  the 
ciefendante  bordered  on  the  Sacramento  River, 
and  one  of  the  reasons  for  reversing  the  Judg- 
ment was  that  evidence  had  been  admitted  to 
the  effect  that  "  In  connection  with  the  Sacra- 
mento River  she  claimed  the  right  to  wharf 
out  and  erect  landings  and  warehouses."  The 
court  referred  to  this  as  "  wharf  privileges," 
and  said  that  no  franchise  might  ever  be 
granted. 

The  language  of  the  opinion  seems  to  imply 
that  it  hod  in  its  mind  the  value  of  the  privi- 
lege as  something  distinct  from  the  land,  and 
not  as  an  element  of  the  value  of  the  land  it- 
self. But  in  so  far  as  these  cases  sustain  the 
position  of  the  appellant  we  think  they  are  in 
violation  of  souna  principles,  and  opposed  to 
the  overwhelming  current  of  authority. 

The  word  vcUtis  is  used  in  different  senses. 
Bouvier,  in  his  definition,  says:  "This  term 
has  two  different  meanings.  It  sometimes  ex- 
presses the  utility  of  an  object,  and  sometimes 
the  power  of  purchasing  goods  with  it.  The 
first  may  be  called  the  vuue  in  use;  the  latter 
the  value  in  exchange.  For  the  purposes  of 
the  law  of  eminent  domain,  however,  the  term 
has  reference  to  the  value  in  exchange  or  market 
value.  There  are  some  cases  which  seem 
to  hold  that  the  value  in  use  to  the  owner  is 
to  be  taken  if  it  exceeds  the  market  value.  But 
it  will  generally  be  found,  on  a  careful  examin- 
ation, that  such  cases  either  relate  to  the  dam- 
age accruing  to  the  owner  from  the  taking,  and 
not  to  the  value  of  the  property  itself,  or  over- 
look the  distinction  between  the  two  things. 

The  consensus  of  the  best  considered  cases  is 
that  for  the  purposes  in  hand  the  value  to  be 
taken  is  the  market  value.  JacksonviUe  d  8,  E, 
R,  Co,  V.  Walsh,  106  111.  255;  Dupuis  v.  Chicago 
dN.W.R.  Co.  115  m.  99,  1  West  Rep.  656; 
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Little  Bock  Junction  R  Co.  v.  Woodruff,  49 
Ark.  888;  Low  v  Concord  R,  Corp,  68  N.  H. 
558,  2  )7ew  Eng.  Rep.  275;  Searle  v.  Laeka 
wanna  dB.  R,  Co,  88  Pa.  57;  Areata  d  M.  R. 
R  (Jo,  V.  Murphy,  71  Cal.  122;  andseeCooley, 
Const.  lim.  565;  2  Dfllon,  Mun.  Corp.  %  487— 
by  which  is  undoubtedly  meant,  not  what  the 
owner  could  realize  at  a  forced  sale,  but "  the 
price  that  he  could  obtain  after  reasonable  and 
ample  time  such  as  would  ordinarily  be  taken  bv 
an  owner  to  make  sale  of  like  property. "  Littte 
Rock  Junction  R.  Co,  v.  Woodruff,  49  Ark.  890. 

The  problem,  then,  is  to  ascertain  what  is 
the  market  value.  Now  where  there  is  an 
actual  demand  and  current  rate  of  price,  there 
can  be  but  little  difficulty.  But  in  manj  in- 
stances (as  in  the  case  before  us)  there  is  no 
actual  demand  or  current  rate  of  price — either 
because  there  have  been  no  sales  of  similar 
property,  or  because  the  particular  piece  is  the 
only  thmg  of  its  kind  in  the  neighborhood,  and 
no  one  has  been  able  to  use  it  xor  the  purposes 
for  which  it  is  suitable  and  for  which  it  mav 
be  highly  profitable  to  use  it  In  such  case  ft 
has  been  sometimes  said  that  the  property  has 
no  market  value^in  the  strict  sense  of  the  term. 
Chicago  d  N,  W.  R.  Co.  v.  Chicago  d  E.  R 
Co.  112  Dl.  607;  Lake  Share  d  M.  8,  R.  Co,  v. 
Chicago  d  W.  L  R,  Co,  100  111.  88;  8t,  Louie, 
K.  d  A.  R.  Co.  V.  CJiapman,  88  Ean.  807. 

And  in  one  sense  this  is  true;  but  it  is  oe^ 
tain  that  a  corporation  could  not  for  that 
reason  appropriate  it  for  nothing.  From  the 
neceasit^  of  the  case  the  value  must  be  arrived 
at  from  the  opinions  of  well  informed  persons, 
based  upon  the  puiposes  for  which  the  prop- 
erty  is  suitable.  This  is  not  taking  the  "  value 
in  use"  to  the  owner  as  contraaistinguished 
from  the  market  value.  Whatisdoneismo^ly 
to  take  into  consideration  the  purposes  foi 
which  the  property  is  suitable  as  a  means  of 
ascertaining  what  reasonable  purchasers  would 
in  all  probability  be  willing  to  ffive  for  it, 
which  in  a  general  sense  may  be  said  to  be  the 
market  value;  and  in  such  an  inquinr  it  is 
manifest  that  the  fact  that  the  property  has  not 
previously  been  used  for  the  purposes  in  ques- 
tion is  irrelevant  The  current  of  authority 
sustains  these  views. 

In  Mississippi  Boom  Company  v.  Patterson, 
98  U.  S.  403  1^  L.  ed.  206J.  three  islands  in 
the  Mississippi  River  were  sought  to  be  con- 
demned for  the  purpose  of  a  b<x»m  or  storing 
place  for  floating  loss.  For  general  purposes 
the  property  was  oi  insignificant  value,  but  it 
was  found  to  have  a  large  value  for  boom  pur- 
poses. It  had  never  been  used  for  such  pur- 
poses, but  there  was  nothing  to  prevent  other 
persons  or  companies  from  enganng  in  the  en- 
terprise if  they  had  seen  fit  to  do  so.  It  was 
held  that  the  value  for  boom  purposes  must 
govern,  and  the  court,  per  Field,  J,  (who, 
when  on  the  state  bench,  had  concurred  in  GH- 
mer  v.  Lime  Point),  said; 

"  In  determining  the  value  of  land  appropri- 
ated for  public  purposes,  the  same  considera- 
tions are  to  be  regarded  as  in  a  sale  of  property 
between  private  parties.  The  inquiry  in  such 
cases  must  be,  Wnat  is  the  property  worth  in 
the  market,  viewed  not  merely  with  reference 
to  the  uses  to  which  it  is  at  the  time  applied, 
but  with  reference  to  the  uses  to  whicn  it  is 
phiinly  adapted?   That  is  to  say,  What  is  it 
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worth  from  its  availability  for  valuable  uses? 
Property  is  not  to  lie  deemed  worthless  because 
the  owner  allows  it  to  go  to  waste,  or  to  be 
regarded  as  valueless  b^use  he  is  unable  to 
put  it  to  any  use.  Others  may  be  able  to  use 
it  and  make  it  subserve  the  necessities  or  oon- 
venieDces  of  life.  Its  capabilitv  of  being  made 
thus  available  gives  it  a  market  value  which 
•can  be  readily  estimated.  So  manv  and  varied 
are  the  circumstances  to  be  taken  into  account 
in  determining  the  value  of  proi>erty  con- 
demned for  public  purposes  that  it  is  perhaps 
impofidble  to  formulate  a  rule  to  govern  its 
appraisemf'nt  in  all  cases.  Exceptional  circum- 
stances will  modify  the  most  carefully  guarded 
rule;  but  as  a  ^neral  thing  we  diould  say  that 
the  compensation  to  the  owner  is  to  be  esti- 
mated by  reference  to  the  uses  for  which  the 
groperty  is  suitable,  having  regard  to  the  ex- 
ting  business  or  wants  of  the  community,  or 
such  as  may  be  reasonably  expected  in  the  im- 
mediate future." 

The  same  rule  has  been  laid  down  in  numer- 
ous other  cases. 

In  Edrriion  v.  Ttmng,  9  Ga.  864,  865,  a 
piece  of  land  was  sought  to  be  condemned  by  a 
brid^  company.  Tne  trial  court  refused  to 
admit  evidence  as  to  the  value  of  the  land  "  as 
a  bridge  site,**  and  nistricted  the  evidence  "  to 
Uie  actual  value  of  the  land  for  its  agricultural 
and  productive  qualities."  It  was  held  that 
Uiis  was  error,  the  court,  per  Lumpkin,  J,,  say- 
ing: "  Who  in  making  investments  of  capital 
in  real  estate  is  not  influenced  by  the  con<nder- 
ation  that  it  will  be  valuable  for  a  town,  bridge, 
ferry,  mfll,  manufactory,  etc.?" 

In  LonisffiUe  Bailroad  Company  v.  Byan,  64 
Miss.  899,  the  tract  condemned  was  a  narrow 
strip  along  the  Mississippi  River.  Evidence 
was  admitted  to  show  Uiat  it  was  peculiarly 
valuable  as  a  mill  site,  although  no  mill  was 
then  upon  it  Upon  appeal  it  was  held  that 
the  eridence  was  proijerly  admitted,  the  court 
saying:  "  Clearly,  it  is  of  insignificant  value 
for  agricultural  purposes;  and  there  is  neither 
a  wharf,  a  factory  nor  a  sawmill  on  it,  and 
there  may  never  be.  But  if  its  adaptability  to 
these  purposes,  or  any  one  of  them,  ciives  it  a 
present  value,  the  owner  is  entitled  to  that 
value,  though  in  fact  no  one  now  proposes  to 
use  it  for  any  of  these  purposes." 

In  Chicago  Railroad  dompany  v.  Catholic 
Bithcp,  119  111.  580,  8  West.  Rep.  881,  the  prop- 
erty sought  to  be  condemned  for  railroad  pur- 
poses waJB  a  strip  in  front  of  a  cemetery.  For 
many  years  it  had  been  rented  as  a  marble 
yard,  and  evidence  was  introduced  that  it  had 
a  sp^sial  value  for  restaurant  purposes.  It  was 
held  that  this  value  should  be  considered, 
although  the  bishop  would  not  rent  it  for  such 
purpoaes,  the  court  saying: 

"  jBecause  the  proprietor  of  land  elects  to  use 
it  for  one  purpose  rather  than  another,  we  do 
not  think  that  its  capacity  for  the  use  to  which 
it  is  not  put  is  improperly  taken  into  considera- 
tion in  estimating  its  value." 

In  South  Park  CommisHonen  v.  Dunlevy,  91 
01.  49,  two  tracts  were  sought  to  be  con- 
demned for  a  public  park;  and  it  was  held  to 
he  proper  to  prove  what  the  property  would  be 
worth  if  subdivided  into  lots  and  blocks. 

In  Sherman  v.  ^.  Paul  Bailroad  Company, 
80  Minn.  229,  the  land  sought  to  be  condenmed 
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for  railroad  purposes,  "though  at  the  time 
occupied  as  a  farm,  was  situated  in  the  vicini^ 
of  the  City  of  St.  Faul  and  near  certain  public 
institutionB/'  and  in  view  of  this  it  was  held 
proper  to  prove  its  value  for  suburban  resi- 
dences. And  so  in  other  cases.  See  Chicago 
dE.  B,  Co,  V.  Jaeobi,  110  DL  416;  HaMlam  v. 
OaUna  d  8.  W.  B.  Ch.M  HI  858;  LittU  Bock 
Junction  B,  Co.  v.  Woodruff,  49  Ark.  894;  Lit- 
tle Bock  d  Ft,  8.B  Co.  v.  McGchee,  41  Ark. 
207;  AmoBkcag  I(fg.  Co.  v.  Worce$ter,  60  N.  H. 
526;  Low  v.  Concord  B.  Corp.  68  N.  H.  558,  2 
New  Eng.  Rep.  275;  Montana  B,  Co.  v.  War- 
rcn^  6  Mont.  275;  Ooodin  v.  Cincinnati  d  W. 
Canal  Co.  18  Ohio  St.  181;  Chicago  d  N.  W. 
B.  Co.  V.  Chicago  d  E.  B.  Co.  112  111.  608;  Be 
New  York,  L,  d  W.  B  Co.  27  Hun,  120;  8t. 
Louie,  K,  d  A,  B  Co.  y.  Chapman,  88  Kan. 
807. 

We  think,  therefore,  that  it  was  proper  to 
show  the  value  of  the  property  *'  as  a  reservoir 
site."  This  is  not  sanctionmg  a  remote  or 
speculative  value.  It  is  merely  taking  the 
present  value  for  prospective  purposes. 

2.  But  it  is  argued  that  the  value  "  as  a  res- 
ervoir site"  should  not  have  been  taken,  be- 
cause there  was  no  practicable  site  for  a  dam 
upon  the  defendants'  property,  the  only  use  of 
which  for  reservoir  purposes  being  in  connec- 
tion with  the  land  of  the  plaintiif .  But  while 
it  might  perhaps  have  been  more  accurate  to 
say  "a  part  of  a  reservoir  site,"  or  for  "  reser- 
voir purposes,"  we  think  this  txifiing  verbal  in- 
accuracy need  not  be  noticed,  and  that  the 
evidence  was  properly  admitted.  While  it  is 
true  that  the  defendants'  property  had  no  value 
for  reservoir  purposes  except  in  connection  with 
the  land  of  the  plaintiff,  it  is  equally  true  that 
the  plaintiff's  property  had  comparatively  little 
value  for  such  purposes  except  in  connection 
with  the  land  or  the  defendants;  the  plaintiff's 
own  evidence  being  that  "With  the  defendants' 
land  included,  the  reservoir  will  hold  about  six 
thousand  million  gallons,  and  without  the  land 
of  the  defendants  it  will  hold  only  about  one 
tenth  that  quantity."  And,  this  being  the  case, 
we  can  see  no  more  reason  for  saying  that  the 
plaintiff  can  take  the  defendants'  portion  with- 
out regard  to  its  value  for  reservoir  purposes 
than  for  saying  that  the  defendants  (if  they  had 
happened  to  commence  proceedings  first)  could 
take  the  plaintiff's  portion  upon  the  same  basis. 

The  question  of  value  is  distinct  from  the 
question  of  ownership.  As  is  well  known,  the 
former  method  of  ascertaining  the  compensa- 
tion for  land  taken  for  railroad  purposes  was 
an  appraisement  by  commissioners;  and  under 
that  system  it  was  held  that  the  commissioners 
shoula  confine  themselves  to  ascertaining  the 
value,  and  had  nothing  to  do  with  the  question 
of  ownership  or  the  distribution  of  the  fund. 
San  Prandeeo  d  8,  J,  B.  Co.  v.  Mahoney,  29 
Cal.  118. 

Under  the  present  system,  the  compensation 
is  to  be  determined  by  a  jury,  or  by  the  court 
if  a  jury  be  waived.    Const,  art.  1,  g  14. 

But  this  change  in  the  tribunal  does  not 
change  the  nature  of  the  questions  to  be  de- 
cided. The  question  of  value  is  still  as  distinct 
in  lis  nature  from  the  question  of  ownership  as 
formerly.  Suppose,  for  illustration,  that  the 
two  sides  of  a  cafion  suitable  for  reservoir 
purposes  were  owned  respectively  by  two  per- 
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tons  wbo  are  loined  as  defendants  in  a  pro- 
ceeding to  oonaemn  the  land  by  a  water  com- 
pany which  did  not  own  any  oj^  the  property. 
It  would  not  be  pretended  that  such  compan/ 
could  take  the  property  at  its  value  for  ^zing 
or  anicultural  purposes  (which  value  might  be 
nominal)  merely  because  it  was  owned  by  dif- 
ferent persons.  Such  a  proposition  would  be 
ridiculous. 

Now,  there  is  no  difference  in  principle  be- 
tween such  a  case  and  one  where  the  company 
itself  owns  half  of  the  cation,  and  is  seeking 
to  acquire  the  other  half.  Nor  is  there  any 
difference  in  principle  where  the  company  owns 
somewhat  more  than  half,  or  the  more  valuable 
portion.  The  logical  result  of  the  argument 
for  the  appellantls  that  if  the  comi>any  owned 
but  a  small  portion  of  the  caflon,  it  could  ao- 

?[uire  all  the  rest,  without  regard  to  the  value 
or  the  only  purpose  for  which  it  might  have 
much  value,  merelv  b^»use  the  other  parties 
did  not  own  the  whole,  and  had  not  been  able 
or  did  not  choose  to  go  into  the  business  them- 
selves. It  seems  clear  that  such  is  not  the 
law. 

3.  We  think,  however,  that  the  court  erred 
in  allowing  a  remote  and  speculative  value  to 
be  taken  into  consideration.  A  witness  was  al- 
lowed to  give  his  estimate  of  value  upon  the 
basis  of  Uie  following  question:  "Assuming 
that  the  plaintiff's  intended  reservoir  will  hold 
six  thousand  million  gallons  of  water,  or  water 
sufficient  to  irrigate  twenty  thousand  acres  of 
land  lying  below  their  dam,  and  that  the  annual 
rainfall  is  sufficient  to  supply  such  a  reservoir, 
and  that  there  is  such  a  quantity  of  land  sus- 
ceptible of  irrigation  from  such  a  reservoir, 
and  that  its  value  would  be  enhanced  at  least 
60  per  cent  by  having  irrigation  facilities  af- 
forded to  it,  and  also  that  the  reservoir  would 
be  sufficient  to  supply  the  inhabitants  of  Na- 
tional City  with  water,  and  also  that  without 
the  use  of  the  defendants'  land  any  reservoir 
constructed  above  the  plaintiff's  dam  as  de- 
scribed in  the  complaint  would  hold  less  than 
one  tenth  of  what  the  reservoir,  using  the  de- 
fendants' land,  will  hold;  and  also  that  a  suit- 
able dam  was  on  the  18Ui  day  of  June,  1887, 
already  in  course  of  construction  below  this 
reservoir  site;  and  assuming  also  that  there  was 
no  other  site  equally  suitable  in  that  immediate 
neighborhood  for  such  a  purpose— are  vou  able 
to  give  an  opinion  as  to  the  value  of  the  lands 
sought  to  be  condemned  on  the  18th  day  of 
June,  1887,  for  the  purposes  of  such  a  reser- 
voir? "  The  witness  answered  in  the  affirma- 
tive, and  gave  his  estimate  of  value  upon  the 
basis  statS. 

Thei^  are  two  elements  in  this  question 
which  we  think  iQiould  not  have  entered  into 
the  estimate,  viz. : 

(a)  It  was  not  proper  to  base  the  estimate  of 
the  value  of  the  land  taken  upon  the  fact  that 
a  dam  was  "  already  in  course  of  construction." 
This  was,  in  effect,  saying  that  the  defendants 
should  be  allowed  the  increase  in  value  arising 
from  the  plaintiff's  improvements;  or,  at  any 
rate,  a  Jurv  would  be  likely  to  get  that  idea 
from  it.  ITow,  if  the  improvement  had  been 
affixed  by  the  plaintiff  to  the  land  of  the  de- 
fendants without  any  color  of  authority,  but  as 
a  mere  trespasser,  it  might  be  that  the  defend- 
ants would  be  entitled  to  the  increased  value 
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arising  from  such  improvement,  under  the  rule 
laid  down  in  United  Staia  v.  Land  in  Moi^ 
terey  County,  47  Cal.  515. 

We  express  no  opinion  as  to  that  But  that 
is  not  the  case  here,  because  the  dam  is  affixed 
to  the  plaintiff's  own  land.  The  proposition 
is  therefore  that  the  defendants  are  entitled  to 
the  benefit  arising  from  the  improvement  upon 
the  adjoining  land  for  the  purposes  of  which 
their  land  is  sought  to  be  taken.  This  seems 
to  us  inadmissible  as  a  direct  element  of  value. 
It  is  possible  that  they  mi^ht  get  some  benefit 
from  it  indirectly;  that  is  to  say,  the  public 
knowledge  of  a  proposed  improvement  mi^ht 
cause  an  actual  aemand  in  the  market,  and  a 
subsequent  advance  in  the  current  rate  of  price. 
In  such  case  it  would  be  impracticable  for  a 
court  to  analyze  the  price,  and  determine  the 
proportion  in  which  any  particular  element 
contributed  thereto.  The  scales  of  justice  do 
not  balance  quite  so  delicately  as  that.  But 
aside  from  this  indirect  benefit,  and  in  a  case 
where  there  is  no  actual  current  rate  of  price, 
and  where  in  consequence  the  court  must  ar- 
rive at  the  value  from  a  consideration  of  the 
uses  to  which  the  property  may  be  put,  it  seems 
monstrous  to  say  that  the  benefit  arising  from 
the  proposed  improvement  is  to  be  taken  into 
consideration  as  an  element  of  the  value  of  the 
land.  It  has  been  a  question  with  many  courts 
whether  the  benefit  arising  from  the  i>roposed 
improvement  is  to  be  charged  against  the 
owner.  See  Ban  FYandaeo,  A,  db  8,  B,  Co,  v. 
CaldweU,  81  Cal.  878,  874. 

But  the  result  of  the  course  taken  at  the  trial 
would  be,  not  only  not  to  charge  such  benefit 
asainst  the  owner,  but  to  credit  it  to  his  favor, 
which  in  effect  is  charging  it  against  the  party 
who  makes  the  improvement.  There  are  some 
decisions  which  seem  to  countenance  this  view. 
But  we  think  that  the  learned  judges  who 
made  them  overlooked  the  distinction  above 
adverted  to  between  an  indirect  benefit  arising 
from  an  actual  increase  in  the  market  price, 
consequent  upon  a  knowledge  by  the  public  of 
the  proposed  improvement,  and  cases  where 
there  is  no  such  actual  market  price,  and  where 
the  value  must  be  arrived  at  by  allowing  wit- 
nesses to  base  their  opinions  as  to  the  value 
upon  l^e  pmposes  for  which  the  property  is 
suitable.  We  think  that  the  correct  rule  in 
this  regard  is  that  acted  on  in  Cobb  v.  Boston, 
112  Mass.  188;  and  com^re  Eerr  v.  South 
Park  Commissioners,  117  U.  8.  887  [29  L.  ed. 
9271. 

( S)  It  was  not  proper  to  allow  the  witness  to 
base  his  estimate  of  value  upon  the  circum- 
stance that  the  land  susceptible  of  irrigation 
from  the  reservoir  would  be  enhanced  in  value 
"  at  least  50  per  cent  by  having  irrigation  fa- 
cilities afforded  to  it."  This  can  only  have 
been  put  in  upon  the  theory  that  the  land  to  be 
condemned  would  share  in  the  increase  in  value, 
or  at  any  rate  a  jury  would  be  likely  to  set 
that  idea  from  it.  "But,  as  stated  under  Uie 
preceding  head,  the  value  of  the  land  taken  is 
to  be  estimated  irrespective  of  the  benefit  re- 
sulting to  it  from  the  proposed  improvement, 
and  a  fortiori  the  estimate  should  be  irrespect- 
ive of  the  benefit  resulting  to  adjacent  lands. 

If  the  prospective  increase  in  value  of  the 
adjacent  land  is  to  be  taken  into  considera- 
tion, the  prospective  increase  in  value  of  the 
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lots  in  National  City  should  be  so  too.  The 
resenroir,  according  to  the  question,  was  "  suf- 
fidcDt  to  supply  the  inhabitants  of  National 
City  with  water; "  and  good  water  facilities 
must  be  supposed  to  increase  the  yalye  of  city 
lots  as  well  as  of  country  land,  so  that  if  the 
defendants  are  entitled  to  the  prospective  in- 
crease in  the  one  case  they  are  in  the  other.  It 
seems  clear,  however,  that  such  an  increase  in 
value  is  too  remote  and  speculative  to  be  con- 
sidered. 

We  have  not  overlooked  the  fact  that  it  ai>- 
pears  from  the  plaintiff's  own  evidence  that 
the  surrounding  land  would  be  increased 
in  value  at  least  60  per  cent  by  having  irriga- 
tion facDities  afforded  to  it.  But  this  does 
not  help  the  respondent's  case  in  this  re- 
gard; for,  in  the  first  place,  the  record  does  not 
show  that  the  plaintin  put  in  this  evidence  as 
bearing  upon  the  issue  as  to  value.  It  may 
have  been  put  in  upon  the  question  of  the  ne- 
cessiiy  for  the  taking,  whue  in  the  question 
above  quoted  it  is  expressly  put  as  an  element 
of  the  value.  And  in  the  second  place  the  in- 
troduction of  irrelevant  evidence  upon  one  side 
without  objection  does  not  justify  the  intro- 
duction of  irrelevant  evidence  upon  the  other 
side.    DoneUy  v.  Outran,  64  Cal.  282. 

It  is  to  be  observed  that  the  question  before 
US  relates  to  the  value  of  the  land  taken,  and 
not  to  the  damage  to  the  remaining  portion, 
which  was  not  included  in  the  motion  for  new 
trial.  Whether  the  same  rules  would  apply  to 
the  latter  case  is  not  a  question  which  we  need 
consider. 

4.  Upon  the  trial,  witnesses  who  had  more 
or  less  knowledge  of  surroundings  and  of  val- 
ues, but  who  could  not  be  said  to  be  experts  in 
the  strict  sense  of  the  term,  were,  allowed  to 
testify  concerning  the  value  of  the  land.  We 
think  [this  was  proper.  While  it  is  true  that 
the  witnesses  were  not  experts  in  the  strict 
sense  of  the  term,  and  that  their  opinions  as  to 
the  value  cannot  in  strictness  be  said  to  be  a 
fact,  yet  it  seems  to  be  settled  that  from  the  ne- 
cessity of  the  case  the  general  rules  of  evidence 
suffer  an  exception  in  this  particular. 

The  principle  upon  whidb  this  rests  was  laid 
down  in  People  v.  Sanford,  48  Cal.  82,  88.  In 
that  case  a  person  who  was  not  an  expert,  but 
who  had  seen  the  deceased  at  a  particular  time, 
was  allowed  to  state  what  appeared  to  be  his 
condition  of  mind.  This  was  held  to  be  proper, 
and  the  court,  per  Wallace,  Ch,  J.  (adopting 
the  language  of  a  North  Carolina  case},  said: 

"  It  approaches  to  knowledge,  and  is  knowl- 
edge, so  far  as  the  imperfection  of  human  nat- 
ure will  permit  knowledge  of  these  things  to 
be  acquired;  and  the  result  thus  acquired  should 
be  communicated  to  the  ^ury,  because  they 
have  not  had  the  opportunities  of  personal  ob- 
servation, and  because  in  no  other  way  can  they 
effectually  have  the  benefit  of  the  knowledge 
gained  by  the  observations  of  others." 

In  the  subsequent  case  of  People  v.  Monteith, 
78  Cal.  7,  it  was  held,  upon  the  authority  of 
the  preceding  case,  that  a  witness  who  was  not 
an  expert  could  be  allowed  to  state  what  was 
the  condition  of  the  defendant  as  to  sobriety 
on  a  certain  occasion.  In  other  States  the 
principle  of  these  cases  has  been  applied  to 
questions  as  to  the  value  of  property  both  in 


proceedings  for  eminent  domain  and  in  other 
cases. 

In  Shattuck  v.  Stoneham  Branch  Railroad 
Company ,  6  AUen,  117,  persons  who  were  fa- 
miliar with  the  neighborhood  were  allowed  to 
give  their  opinions  as  to  the  value  of  land 
taken  in  eminent  domain,  and  this  was  held  to 
be  proper;  the  court,  per  Chapman,  J,,  saying: 

"This  is  permitted  as  an  exception  to  the 
general  rule,  and  not  strictly  on  the  ground 
that  such  persons  are  experts;  for  such  an  ap- 
plication of  that  term  would  greatly  extend  its 
signification.  The  persons  who  testify  are  not 
supposed  to  have  science  or  skill  superior  to 
that  of  the  jurors;  they  have  merely  a  knowl- 
edge of  the  particular  facts  in  the  case  which 
jurors  have  not.  And,  as  value  rests  merely 
in  opinion,  this  exception  to  the  general  rule 
that  witnesses  must  be  confined  to  facts,  and 
cannot  give  opinions,  is  founded  in  necessity 
and  obinfous  propriety." 

So  in  Boberteon  v.  Knapp,  86  N.Y.  92,  upon 
a  question  as  to  the  value  of  a  farm,  farmers 
and  residents  of  the  neighborhood  were  al- 
lowed to  give  their  opinions  as  to  the  value, 
and  the  court,  per  Leonard  J.,  said: 

"In  general,  the  opinion  of  the  witness  is  not 
evidence,  but  there  are  exceptions  to  the  rule. 
The  exceptions  ^nerally  proceed  on  the  prin- 
ciple that  the  question  is  one  of  science  or 
slull,  or  has  re^rence  to  some  subject  upon 
which  the  jury  are  supposed  to  have  less  knowl- 
edge than  the  witness.  The  case  of  the  value 
of  property  forms  one  of  the  admitted  excep- 
tions." 

A  similar  ruling  was  made  in  Pennsylvania 
Railroad  dt  Canal  Company  v.  Bunnell,  81 
Pa.  426,  in  which  case  Sharswood,  J,,  deliver- 
ing  the  opinion,  said: 

"The  market  value  of  laud  is  not  a  question 
of  science  and  skill,  upon  which  only  an  ex- 
pert can  give  an  opinion.  Persons  hving  in 
the  neighborhood  may  be  presumed  to  have  a 
sufficient  knowledge  of  the  market  value  of 

{)roperty  with  the  location  and  character  of  the 
ana  in  question.  Whether  their  opinion  has 
any  proper  ground  to  rest  upon,  or  is  mere 
conjecture,  can  be  brought  out  upon  cross  ex- 
amination. Such  opinions  have  always  been 
received." 

A  similar  ruling  was  made  in  Le  Ray  Rail- 
road Company  v.  Uawk,  89  Ean.  688,  in  which 
case  Johnston,  J.,  delivering  the  opinion  of 
the  Supreme  Court  of  Kansas,  said: 

"This  is  not  a  question  of  science  or  skill, 
requiring  expert  testimony,  but  it  falls  within 
one  of  the  exceptions  to  the  rule  excluding 
mere  opinions  of  ordinary  witnesses.  It  is  not 
necessary  that  the  witnesses  shall  be  en^ged 
in  buying  and  selling  land,  nor  that  they  should 
have  knowledge  oi  an  actual  sale  of  that  or 
similar  land  to  make  them  competent.  A 
farmer  living  in  the  vicinity  is  presumed  to  be 
familiar  with,  and  to  know  the  value  of,  farm 
lands,  and  there  can  be  no  doubt  of  his  compe- 
tency when  it  is  shown  that  he  knows  the  situ- 
ation and  character  of  the  land,  its  productive- 
ness and  availability  for  use,  and  who  further 
states  that  he  knows  the  value  of  the  same." 
And  so  in  other  cases.  See  8t,  Louie,  K,  dk  A, 
R.  Go.  V.  Chapman,  88  Kan,  807;  Leavenworth 
T.  dba.W,B,  Co.  V.  PaxU,  28  Kan.  821;  CW- 
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till  ▼.  8t.  Pata  d  a  B.  Co.  19  Mian.  285  (Gil. 
240);  Springfield  d  8.  R  Oo.  ▼.  CcOkins,  00 
Mo.  548,  8  West.  Rep.  240;  Vandine  v.  Bur- 
pee, 13  Met  201;  Stean  y.  Middlesex  Co,  101 
Mass.  177;  VrarOtfori  A  K,  B.  Co.  v.  Windior, 
61  Ind.  288. 

Upon  the  principle  of  these  cases  we  think 
the  evidence  was  admissible. 

In  'addition  to  the  appeal  from  the  order 
denying  a  new  trial,  there  is  in  the  transcript  a 
notice  of  appeal  from  the  judgment  Bat 
none  of  the  counsel  have  suggested  that  the 
points  made  arise  upon  that  appeal,  or  ad- 
vanced anv  reason  why  the  judgment  should 
be  reversed  thereon. 

Following  the  lead  of  counsel,  we  have  as- 
sumed that  there  is  no  error  which  can  be  con- 
sidered upon  that  appeal.  We  therefore  ad- 
vise that  Uie  judgment  be  affirmed  as  to  all  the 
issues  except  the  issue  as  to  the  value  of  the 
land  taken;  and  that  the  judgment  as  to  that 
issue  and  the  order  denying  a  new  trial  be  re- 
versed, and  the  cause  remanded  for  a  new  trial 
of  said  issue,  the  appellant  to  recover  its  costs 
of  appeal. 

We  concur:  Belcher*  0,  C;  Foote*  0, 

Per  Curiam* 

For  the  reasons  given  in  the  foregoing  opin- 


ion the  jiulgment  ae  to  all  the  tseues  except  the 
ieeue  cte  to  die  value  of  t/te  land  taken  it  affirmed. 
The  judgment,  ae  to  that  iseue,  and  the  order  de- 
nying a  new  trial,  are  reversed,  and  the  eauee 
remande^  for  a  new  trieU  of  said  iseue,  the  ap- 
pellant to  recover  its  costs  of  appeal. 

McFarlandy  /.,  concurring: 

I  concur  in  the  judgment,  but  I  dissent  from 
so  much  of  the  opinion  of  Mr.  Commieeioner 
Hayne  as  holds  that  there  was  no  error  in  ad- 
mitting evidence  of  the  value  of  defendant's 
land  as  a  "reservoir  site,"  and  in  instruciing 
the  jury  upon  that  theory.  That  would  be, 
practicaJly,  to  allow  defendant  to  recover  for 
an  enhancement  of  the  value  of  his  land 
brought  about  by  the  very  act  of  taking  it 
The  rule  stated  in  Gilmer  v.  Lime  Point,  10 
Cal.  47,  and  Central  Pacific  Bailroad  Company 
V.  Peareon,  85  Cal.  247,  applies  here,  and  I  sec 
no  good  reason  for  overruling  those  cases. 

SearU,  Ch.  J.: 

I  concur  in  the  judgment,  and  in  the  views 
expressed  by  McFarland,  /. 

Works*  «/i,  did  not  participate  in  the  decis- 
ion of  this  cause. 
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V. 

UNION  MILLS  PLASTER  CO.  et  al. 
i....VeA.  Rep ) 

L  Beftmal  to  recelTe  payment  offered  at  a 
place  other  than  the  stipulated  place  of  payment 
except  upon  certain  conditions,  is  an  Implied 
waiver  of  the  riffht  to  have  the  payment  made  in 
the  place  agreed  on. 

t.  A  tender  of  the  whole  sum  which  is  In 
fkct  due  on  a  mortgage,  and  a  refusal  to  ac- 
cept it,  did  not  discharge  the  security  if  the  re- 
fusal was  accompanied  by  a  bona  fide  claim  of 
right  which  was  believed  In  by  the  creditor,  and 
was  not  wantonly  put  forward  as  a  cover  to  a 
wrong  purpose. 

8w  To  Jiiati4r  the  appointment  of  a  recelv* 

er  in  foreclosure  on  the  ground  of  waste,  the 
waste  must  be  serious  and  the  dangrer  of  destruc- 
tion or  impairment  of  the  security  imminent. 

i.  The  rights  of  a  vkoeigtigor  to  the  rent* 
and  profits  pendente  lite  is  a  suhstantial  one 
under  the  Laws  of  Michigan,  which  must  be  rec- 
ognized in  the  courts  of  the  United  States  in  ad- 
ministering the  rights  of  the  parties  to  a  mort- 
gage; and  they  cannot  therefore  appoint  a 
receiver  to  take  the  rents  and  profits  to  apply  on 
the  mortgage  prior  to  the  completion  of  fore- 
closure by  sale  and  confirmation,  although  the 
security  is  inadequate. 

6.  Where  the  propriety  of  the  appoint- 
ment of  a  receiver  is  the  principal 
question  in  a  casOt  and  It  is  required,  u  at 
all,  by  the  view  which  the  court  shall  ultimately 
take  of  the  case,  as  part  of  the  means  to  afford 
the  relief  contemplated  by  the  decree,  the  ap- 
pointment should  not  be  made  until  the  hearing. 
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BILL  to  foreclose  a  mortgage,  on  motion  for 
the  appointment  of  a  receiver.  Motion 
denied  upon  condition. 

The  facts  sufficiently  appear  in  the  opinion. 

Mesers.  ^utterfleld  &  Keeney  for  com- 
plainant. 

Messrs,  Smiley  Ss  Earle*  for  defendants: 

Tender  of  the  amount  due  discharges  the 
mortgage.  The  tender  need  not  be  kept  good, 
for  the  mortgage  lien  is  destroyed  by  the  tender 
when  made. 

Van  Husan  v.  Kafumse,  13  Mich.  808;  Caru- 
thers  V.  Humphrey,  12  Mich.  270;  Edow  v.  Mit- 
eheU,  26  Mich.  500;  P&Us  v.  Plaisted,  80  Mich. 
149. 

Objections  to  the  mode  of  the  tender  must 
be  made  at  the  time  of  tender,  or  are  waived. 

Browning  v.  Grouse,  40  Mich.  8&. 

A  tender  objected  to  and  refused  on  a  par- 
ticular ground  and  for  a  specified  reason  is 
good  in  all  other  respects. 

Laeu  V.  WHson,  24  Mich.  478. 

In  Michigan  there  can  be  no  receiver  of 
the  mortga^  premises  appointed  pending  a 
suit  to  foreclose  the  mortgage,  for  the  reasou 
that  the  mortgagor  is  entitled  to  the  possession 
and  the  rents  and  income  of  the  property  until 
after  a  foreclosure  sale. 

2  Howell,  Stat,  g  7847;  Wagair  v.  8ione,  86 
Mich.  864;  Hig:h,  Receivers,  2d  ed.  g  641  a, 

A  receiver  will  not  be  appointed  in  Michigan, 
even  when  the  parties  have  contracted  in  the 
mortgage  that  it  may  be  done. 

Ifaultine  v.  Oranger,  44  Mich.  508. 

This  is  a  rule  of  property  and  is  binding  on 
the  federal  courts. 

Bnne  v.  Ins.  Co.  96  U.  8. 627  (24L.  ed.  858); 
Orvis  V.  Ptnodl,  98  U.  8.  176(26  L.  ed.  288); 
Swift  V.  Smith,  102  U.  8.  442  (26  L.  ed.  198). 


Spp  nlso  18  L.  R.  A.  359. 
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It  is  not  unlikely  that  the  United  States  Su- 
preme Court  mifiht  hold  a  similar  rule  even  if 
the  Michigan  Statutes  and  decisions  did  not 
GontroL 

Teal  V.  Walker,  111  U.  S.  342  (28  L.  ed.  415); 
Fnedman'i  Bank  A  T.  Oo.  ▼.  Shepherd,  127  U. 
6.  494  (32  L.  ed.  163). 

But  it  is  clear  that  the  Michigan  Statute  and 
the  construction  given  it  by  the  Michigan  Su- 
preme Court  constitute  a  rule  of  property  and 
are  therefore  binding  upon  the  federal  court 

Bucher  v.  Cheshire  B,  Co,  125  U.  S.  588  (81 
L.  ed.  798);  Thatcher  v.Ptmell,  19  U.  S.  6 
Wheat,  119  (5  L.  ed.  221). 

The  Michigan  Statutes  (2  Howell,  g  8158) 
provide  for  the  appointment  of  receivers  for 
corporations,  and  specify  the  cases  when  it  msy 
be  done.  And  the  supreme  court  of  the  State 
holds  that  a 'receiver  for  a  corporation  created 
under  the  Michigan  laws  cannot  be  appointed 
except  in  proceedings  under  this  statute. 

FeopU  y.  Si.  Clair  Circuit  Judge,  81  Mich. 
456. 

Severensy  J.,  delivered  the  following  opin- 
ion: 

The  bill  in  this  cause  was  filed  for  the  pur- 
pose of  foreclosing  a  mortgage  given  to  Daniel 
Sharpe,  the  complainant's  assignor,  on  the  11th 
day  of  Au^t,  1880,  by  Brosnan  and  McKee, 
to  secure  the  i>ayment  of  the  sum  of  $45,000, 
made  payable  in  twelve  installments  of  $3,750 
each,  on  the  first  day  of  June  in  each  year 
thereafter,  with  annual  interest  at  4^  per  cent 
on  the  whole  sum  from  time  to  time,  unpaid, 
according  to  the  tenor  of  a  certain  bona,  of 
even  date  with  the  mortgage,  from  Brosnan 
and  McKee  to  Sharpe.  The  mortgage  was 
given  to  secure  the  purchase  price  for  the  plas- 
ter-mills property  at  Grand  Rapids,  and  covered 
the  whole  plant. 

The  Umon  Mills  Plaster  Company,  having 
become  incorporated,  purchased  the  mortgaged 
property  of  Brosnan  and  McKee,  and  by  the 
temofl  of  its  purchase  assumed  and  aCTeed  to 
pay  the  mortgage  debt  to  the  complainant. 
The  first  two  installments  of  principal,  and  the 
annual  interest  on  the  whole  sum  for  the  first 
and  second  years,  were  paid.  On  the  matur- 
ing of  the  third  installment,  a  further  agree- 
ment was  entered  into  between  thecompiain- 
snt  and  Brosnan  and  the  plaster  company, 
whereby  the  payment  of  it  was  deferred,  and 
it  was  put  at  the  foot  of  the  other  Installments, 
to  follow  them  as  an  annual  installment;  and 
the  rate  of  interest  was  raised  to  6  percent;  but 
it  was  to  be,  and  was,  untU  1888,  in  fact  paid 
annually  as  before.  Upon  the  same  arrange- 
ment, the  installments  of  principal  due  In  1884, 
1885,  1886  and  1887  were  turned  behind  the 
first  deferred  payment.  By  the  terms  of  the 
obligations  they  were  payable  at  the  complain- 
ant's office  in  Boston,  but  in  fact  the  payments 
were  never  made  there,  and  generally,  if  not 
always,  they  were  made  at  or  through  a  bank 
at  Grand  Rapids. 

Complainant's  incorporation  was  under  the 
laws  of  Maine,  and  its  home  office  was  at  Port- 
land; but  it  is  alleged  that  it  had  also  an  office 
at  Boston.  It  was  stipulated  in  the  mortgas^e 
tiiat  if  any  portion  of  the  mortfl;fu;e  debt  should 
remain  unpaid  for  the  period  of  smy  days  after 
it  should  become  due,  the  whole  debt  should, 
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at  the  election  of  the  mortgagee,  become  im- 
mediately due  and  payable.  And  it  was  ex- 
pressly provided  in  tne  agreement  for  deferring 
payments  that  it  should  not  prejudice  any  right 
of  the  mortgagee  further  than  should  be  n^- 
f ul  to  give  that  agreement  efifcct. 

Brosnan  was  a  irieud  and  seems  to  have  had 
the  confidence  of  De  Witt,  the  president,  and 
was,  so  far  as  the  present  business  is  concerned, 
managing  officer  of  the  complainant.  The 
agreements  for  deferring  payments,  above  re- 
cited, were  probably  induced  by  this  favor 
towards  Brosnan,  who,  when  the  plaster  com- 
pany was  formed,  became  a  prominent  factor 
m  it,  but  died  before  the  present  controversy 
arose. 

The  installment  and  the  annual  interest  due 
on  June  1,  1888,  not  being  paid  at  maturity, 
correspondence  ensued  between  the  representa- 
tives of  the  plaster  company  and  Mr.  De  Witt, 
having  in  contemplation  a  further  agreement 
about  the  payment  of  what  was  due,  and  the 
management  and  preservation  of  the  mortgaged 
prepay;  but,  no  agreement  having  been  ar- 
rived aC  on  the  last  of  the  sixty  days  after  the 
payment  was  due,  the  plaster  company  tele- 
graphed the  complainant,  asking  it  to  designate 
some  bank  at  Gfrand  Rapids  to  receive  pay- 
ment of  the  amount  due.  The  answer  to  this 
referred  the  matter  to  their  attorney  at  the  lat- 
ter place,  who,  on  being  applied  to,  refused  to 
receive  the  money  at  Grand  Rapids,  except  it 
should  be  accompanied  by  an  agreement  to 
put  the  buildings  and  the  machinery  on  the 
mortgaged  lands  in  a  better  state  of  repair  and 

g reservation.  The  plaster  company  was  will- 
)gto  stipulate  to  a  qualified  limit  in  that  di- 
rection, but  would  not  agree  to  the  terms  in 
that  regard  required  by  the  complainant. 

The  day  wore  off  without  a  coming  to  tonus, 
and  no  tender  was  made  to  the  attorney  for 
complainant,  except  that  the  agent  of  the  plas- 
ter company,  to  whose  credit  the  money  bad 
for  this  purpose  been  deposited  in  a  national 
bank  at  Grand  Rapids,  ollered  to  give  his  check 
for  the  amount  due.  Tbis  was  refused  upon 
the  general  ground  above  stated,  und  because 
the  attorneys  professed  to  be  bound  to  follow 
strictly  their  instructions,  which  were  to  insist 
upon  the  condition.  * 

On  the  following  day  the  whole  amount  was 
tendered  to  and  refused  by  the  attoruevs,  and 
the  plaster  company  thereupon  sent  a  araf t  for 
the  same  amount  by  mail  to  tbe  complainant, 
at  the  same  time  tele|;raphing  advice  of  its  trans- 
mission. This  draft  was  returned  by  tbe  com- 
plainant, the  grounds  of  its  refusal  to  receive 
It  not  being  stated. 

It  also  appears  that  the  complainant  paid  the 
taxes  on  the  mortgaged  property  for  tbe  year 
1887,  after  they  had  been  returned  delinquent, 
and  prior  to  the  filine  of  the  present  bill.  Tbis 
it  was  authorized  to  do  hj  the  express  provision 
of  the  Statutes  of  Michipran,  which  gives  the 
mortgagee  the  right  to  tack  a  payment  so  made 
to  his  debt,  and  extends  the  mortgage  security 
to  it.    How.  Ann.  Stat.  §  1187. 

I  am  of  opinion  that  the  mortgagee  may  do 
this  at  any  time  after  the  mortgagor  has  made 
default,  and  suffered  the  property  to  be  returned 
for  the  unpaid  taxes. 

On  the  13th  day  of  November,  1888,  tbe  pres- 
ent  bill  was  filed  to  foreclose  the  morti;n<ce,  tiie 
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complainant  declaring  therein  its  election  to 
treat  the  whole  debt  as  duo,  and  praying  relief 
accordingly. 

It  is  alleged  in  the  bill  that  the  mortgaged 
property  is,  from  disuse  and  wanton  neglect  of 
repair,  going  to  dilai>idation  and  ruin;  that  the 
buildings  and  machinery  are  suffering  depre- 
ciation m  value  from  want  of  proper  care,  and 
from  the  same  cause  the  more  movable  prop- 
crtv  is  being  stolen  or  lost. 

It  is  also  alleged  that  the  affairs  of  the  cor- 
iM>ration  have  ^n  and  are  corruptly  misman- 
aged; that  its  debts  are  suffered  to  accumulate, 
while  its  assets  are  appropriated  by  its  officers 
and  agents  in  charge  to  their  own  private  use; 
and  a  detail  of  great  fullness  is  exhibited,  which, 
if  truly  alle^d,  would  illustrate  in  a  striking 
way  the  facilities  which  the  fabric  and  machin- 
ery of  incorporation  afford  to  those  disposed  to 
fraudulent  practices. 

It  is  alleged,  in  substance,  that  the  corpora- 
tion is  kept  continually  on  tJhe  ver^  of  insolv- 
ency by  the  fraudulent  appropriation  of  its 
assets  by  those  having  charge  of  them.  To 
this  it  ia  added  that,  in  consequence  of  the  de- 
preciation of  the  value  of  the  mortgaged  prop- 
erty, and  the  crippled  condition  of  thecoxpora- 
tion  from  the  mismanagement  of  its  officers, 
the  complainant's  security  is  greatly  impaired, 
and  is  altogether  inadequate  to  protect  the  debt. 

Therefore  it  is  prayed  that  a  receiver  may  be 
appointed  to  take  charge  of  the  assets  and  busi- 
ness of  the  corporation,  under  the  direction  of 
the  court,  to  take  the  rents  and  profits,  and 
that  they  may  be  applied  to  the  mortgage  debt, 
etc. 

The  present  motion  is  for  the  appointment  of 
tuch  receiver,  and  affidavits  are  filed  in  support 
of  the  bill.  In  response  to  the  order  to  show 
cause,  the  defendants,  the  plaster  company,  and 
the  officers  and  stockholders  complainea  of, 
have  answered  and  filed  affidavits.  They  denv 
the  allegations  of  the  bill,  on  the  basis  of  which 
a  receiver  is  prayed. 

In  the  answer  the  defendants  offer  to  pay  the 
installment  of  principal  and  the  annual  interest, 
which  were  tendered  before  the  filing  of  the 
bill.  The  evidence  adduced  on  this  hearing 
was  quite  voluminous,  and  all  the  material 
parts  of  it  havs  been  attentively  considered. 
The  conclusions  of  fact  drawn  by  the  court 
therefrom  will  be  stated  so  far  as  such  conclu- 
sions form  the  ground  of  decision. 

That  it  is  competent  for  parties  to  stipulate 
that  on  default  in  the  payment  of  an  installment 
the  whole,  may  become  due  at  the  election  of 
the  payee  is  well  established,  and  courts  of 
equity  will  give  such  stipulations  effect  when 
tbey  have  been  fairly  made,  and  the  rieht  of 
election  fairly  exercised.  Noonan  v.  Lee,  67 
U.  a  2  Black,  499  [17  L.  ed.  278];  Olcoti  v. 
Bynum,  84  U.  8. 17  Wall.  62  [21  L.  ed.  575]. 

It  will  not,  however,  aid  in  the  enforcement 
of  such  right  where  the  conduct  of  the  payee 
indicates  artfulness,  trickery  or  stratagem  in 
bringing  on  the  technical  conditions  upon  which 
he  exercises  the  right.  His  purpose  must  have 
been  open  and  honest,  and  advantage  cannot 
be  taken  of  any  misleading  produced  by  his 
own  action,  or  (what  is  the  same  thing)  the  rea- 
sonable implication  contained  in  it.  Noyes  v. 
Clark,  7  Paige,  179;  Broderick  v.  Smith,  26 
Barb.  589. 
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In  the  present  case,  while  I  do  not  find  that 
there  was  a  deliberate  purpose  to  hold  off  the 
payment  which  was  due  in  June,  18^,  by 
stratagem,  until  the  sixty  days  should  have 
elapsed,  still  I  am  of  the  opinion  that  when  the 
complainant  was  notified  that  the  defendants 
were  ready  to  pay  the  money  at  the  place  where 
it  had  usually  been  paid,  and  knew  that  the 
money  was  in  readiness,  it  should  have  slgni- 
fled  its  purpose  to  demand  the  exact  fulfillment 
of  the  contract  as  to  the  place  of  payment,  if 
it  intended  to  insist  upon  it,  and  that  its  con- 
duct in  refusing  to  receive  payinent  except  upon 
certain  conditions  was  an  implied  waiver  of  its 
right  to  have  the  payment  made  in  Boston, 
which  it  signified  no  purpose  to  require. 

It  is  very  probable  Uiat  if  the  defendants  had 
understood  that  that  condition  was  to  be  exacted, 
they  would  have  taken  steps  to  have  pavment 
tendered  at  Boston  on  the  last  day;  and  with 
the  facilities  of  the  present  day  for  transmitting 
funds  there  would  probably  have  been  no  seri- 
ous difficulty  in  accomplishing  it.  The  almost 
fatal  consequences  to  the  defendant  company 
of  bringing  this  whole  debt  upon  its  hands  for 
payment  would  doubtless  have  stimulated  to 
great  effort  to  avoid  it. 

It  is  therefore  held  that  upon  the  facts  dis- 
closed it  would  be  inequitable  to  permit  the 
right  to  elect  the  whole  debt  due  to  be  exer- 
cised. 

Another  branch  of  the  subject  remains  for 
consideration.  A  tender  of  the  whole  sum 
which  was  in  fact  due  having  been  made,  is  the 
mortgage  securitv  as  to  the  sum  so  tendered 
lost  by  the  refusal  to  accept?  It  is  the  rule  un- 
doubtedly that  a  tender  discharges  the  security. 
Moynaham  v.  Moore,  9  Mich.  9;  Carutkert  v. 
Humphrey,  12  Mich.  270;  Potts  v.  PlaUUd,  80 
Mich.  149. 

But  to  produce  such  serious  and  heavy  con- 
sequence the  refusal  must  have  been  unquali- 
fied, and  unaccompanied  by  any  bona  fide  claim 
of  right,  which  was  supposed  by  the  party  to 
justifv  his  refusal.  The  claim  of  right  may 
have  been  one  that  could  not  be  supported  as 
matter  of  law;  still,  if  it  was  believed  in,  and 
was  not  wantonly  put  forward  as  a  cover  to  a 
wrong  purpose,  it  is  sufficient  to  prevent  the  for- 
feiture of  the  security.  So  here,  while  it  is 
clear  enough  that  the  complainant  had  no  right 
to  make  it  a  condition  of  receiving  payment, 
that  the  defendant  should  enter  into  stipulations 
about  making  repairs  on  the  mortgaged  prop- 
erty, still  it  may  have  been  that  it  thought  it 
haa  such  right;  and  I  do  not  find  such  evidence 
of  its  bad  faith  in  this  regard  as  to  justify  a 
declaration  of  forfeiture.  Waidron  v.  MuTTpity, 
40  Mich.  668;  PMt  v.  SpHnqeted,  49  Mich.  91. 

It  results,  from  these  considerations,  that  the 
complainant's  bill  is  well  filed  for  the  foreclos- 
ing of  the  mortgage  in  respect  of  the  installment 
of  principal  and  the  annual  interest  and  the 
taxes  for  1887.  A  question  about  costs  may 
arise  at  the  hearing. 

It  is  shown  that  the  plaster  works  covered  by 
the  mortgage  have  not  been  operated  for  two 
or  three  years  past,  the  defendant  company 
having  entered  into  a  combination  with  other 
plaster  companies  at  Grand  Rapids  to  restrict 
production,  and  keep  the  price  of  the  product 
up  to  the  rate  agreed  upon,  and  arranged  with 
another  member  of  the  combination  for  the 
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production  of  the  Union  Mills  Plaster  Com- 
iviny's  proportion,  as  allotted  by  the  combina- 
tion. 

The  reason  for  this  arrangement  with  the 
other  company  is  said  to  be  that  the  latter  has 
snch  facilities  that  it  can  produce  the  plaster  at 
a  dieaper  cost,  and  it  is  claimed  that  it  is  Ix^tter 
for  the  defendant  to  pay  what  it  does  for  thus 
furnishing  its  proportion,  than  to  furnish  the 
plaster  from  its  own  mills.  The  defendants' 
mills  and  works  have  therefore  remained  idle, 
and  have  suffered  from  the  decay  and  dilapida- 
tion incident  to  all  such  works  when  disused. 

The  prima  facie  showing  of  gross  neglect 
aod  despoiling  of  the  property,  made  in  sup- 
port of  Uie  motion,  is  fairly  refuted  by  the  an- 
swer of  the  defendants  and  the  affidavits  of 
others  supporting  the  answer;  and  the  result 
of  all  Uie  evidence  is  tliat  no  such  destruction 
or  waste  of  the  property  as  would  on  that  ac- 
count warrant  the  appomtment  of  a  receiver  is 
shown.  To  justify  such  an  appointment  the 
waste  must  be  senous,  and  the  danger  of  de- 
struction or  impairment  of  the  security  immi- 
nent PuUan  T.  Cincinnati  AC,A.L.  B,  Co, 
4  BissL  47;  Marritan  v.  Buekner,  Hemp.  442; 
BeteHey  v.  Brooke,  4  Gratt.  187. 

In  this  case  I  am  not  convinced  that  the  waste 
is  other  or  more  serious  than  would  ordinarily 
occur  to  such  property  from  mere  disuse. 

But  it  is  claimed  bv  the  complainant — and, 
if  the  conduct  which  has  tiitis  far  characterized 
the  management  of  the  affairs  of  the  defendant 
company  is  to  be  continued,  I  think  with  strong 
reason— that  the  security  is  inadequate.  While 
I  am  satisfied  that  some  of  the  complainant's 
witnesses  have  greatly  underrated  the  value  of 
the  mortgaged  property,  still  the  impression 
left  upon  my  mind  is  that  it  is  quite  doubtful 
whether  in  the  present  condition  of  affairs  the 
property  is  adequate  as  security  for  the  debt. 

Upon  this  aspect  of  the  situation,  the  com- 
plainant prays  for  the  appointment  of  a  receiv- 
er to  taKC  the  rents  and  profits,  to  the  end 
ihat  they  may  be  appropriated  to  the  satisfac- 
tion of  the  mortgage  debt;  and  there  is  thus 
presented  a  somewhat  difficult,  but  very  im- 
portant. Question,  touching  the  practice  of  the 
Federal  Courts  in  Michigan  in  mortgage  fore- 
dosnre  cases,  which,  so  far  as  I  am  aware,  has 
never  been  expressly  decided  in  these  courts; 
and  that  is  whether,  in  view  of  the  law  in  this 
State  in  regard  to  the  rights  and  relations  of 
tbe  parties  to  a  mortgage  of  real  estate  to  the 
mortgaged  property,  as  declared  by  statute 
and  expounded  by  the  supreme  court  of  tbe 
State,  tne  morteagee  may,  upon  showing  that 
his  security  is  iniMequate,  have  an  appropria- 
tion of  the  rents  and  profits  to  help  out  the  de- 
ficiencv. 

Tbe  ^tute  (How.  Ann.  Stat.  §  7847)  takes 
away  from  the  mortgagee  the  right  to  the  pos- 
session until  foredosure  is  completed  by  sale, 
and  the  sale  has  become  absolute  by  confirma- 
tion. 

And  it  was  held  in  Wagarv,  Stone,  ^Qldich. 
364,  that  this  statute,  by  implication,  secured 
to  the  mortgagor  the  rents  and  profits  pending 
foreclosure,  and  that  therefore  an  appropriation 
of  them  by  the  hand  of  a  receiver  for  the  bene- 
fit of  the  mortgagee  deprived  the  mortgagor  of 
a  substantial  n^ht 

Notwithstanding  this  decision,  the  federal 
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court  in  this  district  continued  the  practice  of 
appointing  receivers  in  such  cases  and  for  such 
purpose  in  the  same  way  as  had  been  custom* 
ary  in  the  early  equity  practice,  and  a  number 
of  precedents  have  l>een  found  in  which  my 
predecessor  made  such  appointments  after  the 
practice  in  the  state  courts  had  been  settled  the 
other  way.  The  matter  does  not  appear  to 
have  been  debated  before  him  on  any  actual 
dispute  shown  by  the  record;  but  it  cannot  be 
doubted  that  so  well  informed  a  judge  was 
cognizant  of  the  ruling  of  the  state  court  on  the 
subject;  and  I  am  convinced  that  he  followed 
the  original  practice  upon  the  theory  that  it 
was  a  matter  of  practice  merely,  and  that  It  was 
the  duty  of  this  court  sitting  in  equity  to  follow 
its  own  course.  Instead  of  conforming  to  local 
practice  regulations  of  the  State;  and  such 
aoubtless  S  the  general  rule.  But  it  seems 
quite  clear  that  the  duty  of  following  the  orig- 
inal course  of  the  court  in  equitv  does  not  ex- 
tend to  the  extremity  of  ovei<b rowing  sub- 
stantial rights.  When  it  meets  such  it  bends 
so  far  as  is  necessary  to  protect  them,  but  oUier- 
wise  holds  on  in  its  customary  way,  simply 
adapting  itself  to  the  emer^ncy. 

This  IS  the  doctrine  which  was  so  forcibly 
enunciated  in  the  now  familiar  case  of  Brine  v. 
Ineuranee  Company,  96  U.  S.  627  [24  L.  ed. 
858].  The  analosy  of  that  case,  and  the  ap- 
plicability of  the  reasoning  of  the  supreme 
court  in  aecidin^  it,  to  the  present  question  are 
obvious,  as  I  think,  and  lead  to  the  conclusion 
that  it  is  not  a  matter  of  practice  simply;  that 
the  right  of  the  mortgagor  to  the  rents  and 
profits  pendente  lite  is  a  substantial  one  under 
the  laws  of  Michigan,  which  must  be  reco^- 
nized  by  the  courts  of  the  United  States  in  ad- 
ministering the  rights  of  parties  to  a  mortgage. 
There  is  no  practical  difficulty  in  doing  this, 
and  matters  of  form  must  yield  in  the  presence 
of  legal  right. 

I  am  aware  that  there  are  some  decisions  in 
the  courts  of  the  United  States  in  which  the 
principles  of  decision  are  inconsistent  with 
those  of  Wagar  v.  8tone,  tupra,  and  which 
hold  that  the  substantial  right  of  the  mortgagor 
to  the  rents  and  profits  is  not  inmaired  in  any 
leeal  sense  by  the  appointment  oi  a  receiver  to 
take  them — ^the  theory  being  that  the  hand  of 
the  court  is  to  be  regarded  not  as  hostile,  but 
as  holding  for  the  mortgagor  as  well,  and  turn- 
ing over  his  property  through  judicial  process 
to  the  payment  of  his  just  debt,  when  needed 
to  meet  a  deficiency. 

It  is  not  needful  for  me  to  express  any  opin- 
ion on  this  divergence  of  views  in  the  present 
case,  for  the  doctrine  of  adherence  to  the  local 
law  in  real  property  matters  looks  to  the  rule 
adopted,  rather  than  to  the  reasoning  which 
has  led  to  it;  and  I  think  that  the  law  of  the 
State  as  declared  in  Wagar  v.  Stone  requires 
that  it  should  be  held  here  that  a  receiver  of 
the  rents  and  profits  cannot  be  appointed,  in 
mortgage  foreclosure  cases,  upon  the  sole 
ground  that  the  security  is  inadequate. 

Whether  the  court  will  appoint  a  receiver  in 
foreclosure  cases,  where  the  property  is  being 
destroyed  or  wasted  by  the  mortgagor,  is  an 
entirely  different  question. 

There  is  nothing  in  Wagar  v.  Stone  which 
controverts  the  power  and  duty  of  the  court  to 
interfere  in  such  cases  for  the  protection  of  the 
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security.  What  the  court  should  do  with  anj 
fund  that  might  he  left  in  the  hand  of  the  re- 
ceiver, and  incident  to  the  dealing  of  the  court 
with  the  property,  might  he  a  queation  subject 
to  the  control  of  the  rule  in  tric^or  t.  Stone; 
but  that  question  ia  not  now  presented.  1 
should  have,  I  think,  no  doubt  that  a  receiver 
might  be  appointed  in  the  circumstances  last 
mentioned,  if  the  waste  or  destruction  was  so 
serious  as  to  Justify  so  grave  a  step;  but,  as  I 
have  said,  the  facts  are  not  so  bad  as  to  warrant 
it  in  the  present  case. 

An  offer  is  made  in  the  answer  to  pay  the 
amount  of  the  installment,  and  the  annual  in- 
terest which  remains  unpaid,  and  the  taxes  of 
1887;  and  this  offer  was  re{>eated  at  the  hear- 
ing of  this  motion.  If  this  is  done,  the  further 
prosecution  of  the  bill  for  the  purpose  of  fore- 
closure would,  upon  the  views  already  stated, 
be  quite  fruitless;  and  the  question  remains 
whether  the  case  can  be  proceeded  in  as  upon 
a  bill  filed  by  a  mortgag^  and  creditor  of  the 
defendant  corporation  upon  the  ground  that 
the  management  thereof  is  so  grouly  corrupt 
and  bad  as  to  entitle  the  complainant  to  ask 
the  court  to  interfere  for  the  protection  of  his 
debt.  That  relief  of  this  kind  may  be  given  in 
a  proper  case  appears  to  be  settled  by  the 
weight  of  authority.  2  Morawetz,  Priv.  Corp. 
§8  797,860. 

I  have  had  some  doubt  whether  the  suit  could 
thus  be  converted  from  its  original  purpose  into 
one  which  was  a  mere  incident  to  the  primary 
object  of  the  bill  The  allegations  in  the  bill 
are  br^d  enough  to  eover  litigation  on  this 
branch,  and  the  prayer  for  relief  is  general;  and 
it  may  be  that  the  versatility  of  eoidty  practice 
will  admit  of  the  further  suit.  If  counsel  are 
advised  to  proceed,  notwithstanding  the  doubt 
now  expressed,  the  question  may  Be  reserved 
until  the  hearing;  but  if  the  case  is  proceeded 
with  on  that  theory,  and  for  that  purpose  only, 
it  becomes  evident  that  it  would  be  improper 


to  anticipate  the  Terr  object  of  the  litigation  by 
a  prejudgment  inyolvinff  the  whole  merits  of 
the  case.  It  would  be  the  duty  of  the  court  to 
hold  matters  in  statu  quo  until  the  hearing,  as  it 
could  only  then  be  rightly  determined  whether 
the  fact  would  require  tne  pro|)osed  action  or 
not  It  is  the  very  common  practice  in  appoint- 
ing receivers  to  take  such  action  on  the  coming- 
in  of  the  answer.  High,  Receiven,  §g  100, 106. 

And  that  is  quite  proper  where  the  appoint- 
ment is  for  a  merely  ancillary  purpose,  which 
is  concerned  with  the  temporary  incidents  of 
the  suit.  But  it  is  otherwise  where  the  pro- 
priety of  the  appointment  is  a  principal  ques- 
tion in  the  case,  and  it  is  required,  if  at  all,  by 
the  view  which  the  oourt  shall  ultimately  take 
of  the  case,  as  part  of  the  means  which  should 
be  taken  to  afford  the  relief  contemplated  by 
the  decree.  Barry  y.  Brwgs,  22  Mich.  201; 
Hawkins  y.  Lusoombe,  2  Swanst  875;  High. 
Receivers,  S  109. 

The  result  of  these  views  is  that  the  oourt 
will  order  that,  upon  payment  by  the  defend- 
ants into  the  registry  of  me  court  for  the  bene- 
fit of  the  complainant  of  the  amount  of  the  in- 
stallment with  the  annual  interest  and  the  taxes 
of  1887,  with  interest  thereon,  within  ten  days 
from  the  entry  of  such  order,  the  motion  for 
the  appointment  of  a  receiver  pendente  lite  wiU 
be  denied. 

If  the  payment  be  not  made  within  that  time, 
the  matter  of  such  appointment  will  be  further 
considered  by  the  court  In  the  event  of  such 
pavmeut,  and  the  election  to  proceed  with  the 
suit,  an  inliinction  will  be  awarded  to  restrain 
the  defendants  from  disposing  of  the  assets  of 
the  corporation  by  way  of  dnidends  or  other^ 
wise,  except  as  may,  by  further  order  of  the 
court,  be  allowed,  and  subject  to  such  condi- 
tions as  the  progress  of  the  business  may  re- 
quire,  and  the  court  may  from  time  to  time 
think  fit,  upon  the  representations  of  the  par- 
ties, to  prescribe. 
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John  F.  WEAVER  et  ak 

V, 

Levi  Qaj,  Admr.,  etc.,  et  al.,  and  Alvin 
BURR,  Appt. 

(.— W.Va.....) 

*1.  Specillc  perfbrmanee ;  saAdLeney  of 
contract.  J.  B.  executed  and  delivered  to  the 
plaintiff B*  a^ent  the  following  instrument  In  writ- 
ing :  **  I  am  willing  to  sell  my  land  on  which  I 
now  reside,  in  the  County  of  Pocahontas  and 
State  of  West  Virginia,  containing  500  acres,  more 
or  less,  for  the  price  of  $6JS5  per  acre,  cash ;  and 

^Head  notes  by  Woods,  J, 


NoTB.— Controet;  aeeeptance  of  propoKd  must  he 

unequivocaL 

The  acceptance  must  be  unequivocal,  uncondi- 
tional, and  without  variance  of  any  sort  between  it 
and  the  proposal  made.  Strange  v.  Crowley  (Mo.) 
r  West.  Bep.  106;  Fry,  Spec  Perf.  •  166;  Pom.  Spec 
Perf .  •  68, 

If  the  acceptance  is  conditional,  or  Introduces  an 
alteration  or  mcdlflcation  of  the  original  proposal, 

tt  L.  R.  A. 


the  parties  for  whom  F.  P.  Huxthal  are  negotlat-^ 
ing  for  said  land  shall  have  the  privilege  of  buy* 
ing  said  property  at  said  price,  and  on  said  terms^ 
for  sixty  days  from  this,  the  7lh  day  of  June,  1883. 
John  Burr.**  In  the  month  of  July  following  the- 
plaintUBB*  agent  Hanson  Rfsading  called  upon  and 
told  J.  B.  that  the  plaintiflb  would  take  said  prop- 
erty at  the  price  agreed  upon.  Not  later  than  the 
15th  of  July.  1888,  another  agent  of  the  plaintUEs^ 
Alexander  F.  Matthews,  communicated  to  J.  B.  by 
miUl  that  the  plaintiffs  had  elected  and  determined 
to  take  the  tract  of  laLd  mentioned  in  said  writ- 
ing at  the  price  and  upon  the  terms  therein  men- 
tioned, and  that  they  were  prepared  to  pay  f  or- 
said  land  according  to  said  terms,  so  soon  as  he- 
should  convey  the  same  to  them  by  proper  deed* 


the  contract  is  not  complete  until  the  other  party 
has  signified  his  assent  to  the  change  Linn  v.  Mo-^ 
Lean,  80  Ala.  860. 

Two  minds  must  meet;  and  if  anything  remaios- 
to  be  done  before  either  assents,  it  may  be  an  in- 
choate contract,  but  it  is  not  a  perfect  sale.  State* 
V.  0*NeU  (Yt.)  1  New  Bng.  Bep.  781;  1  Parsons,. 
Cent.  488, 526 ;  Benjamin,  Sales,  6  886 ;  I^yons  v.  HilU. 
46N.  H.  tf. 
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J.  B.  never  ezeouted  to  the  plalntUBB  any  deed  for 
Mid  land,  and,  in  conaequenoe  of  his  fiaflure  to 
execute  sudh  deed,  the  plalntlfflB  never  paid  or 
tendered  to  Um  anypart  of  the  price  of  said  land. 
Upon  snit  brooght  by  the  plaintilfo  against  the 
hein  of  J.  B.,  to  enforce  the  speeiflc  performance 
of  the  alleired  oontraot  for  sale  of  this  land,  it  was 
held  thatsaid  proposal  of  J.  R  toseU  to  the  plaint- 
UBb  the  600  acres  of  land  described  therein  did  not 
of  itself  constitute  a  valid  oontraot  with  the 
plaintms  for  the  sale  of  said  land  within  the  time, 
at  the  price  and  upon  the  terms  therein  men- 
tioned. 

ITd  eoBwert  sneh  proposal  to  sell  Into  a 
▼aUd  eontraet  of , sale  it  is  essential  that  the 
Booeptance  thereof  be  unconditional,  and  that  no- 
tice of  such  acceptance  be  communicated  to  J.  B. 
within  the  time  limited,  or  that  within  that  time 
some  act  be  done  by  the  plaintlfls  which  he  has 
expreasly  or  impliedly  agreed  to  treat  as  notice 
of  sQch  acceptance. 

&  If  to  ibe  aeeoptanoe  of  vneh  proposal  a 
eoBidltion  bci  affr^  by  the  party  to  whom 
the  olter  Is  made,  or  any  modification  or  change  in 
the  offer  be  made  or  req[uested,  this  will  in  law 
oonstitiite  a  rejection  of  the  offer. 

4.  The  lyiirdeii  of  proof  that  the  proposal  has 
been  aooepted,  and  that  notice  thereof  within  the 
time  limited  has  been  communicated  to  the  pro- 
poser, rests  upon  the  party  claiming  to  hare  ao- 
eepted  the  same. 

BuBefbre  said  proposal  of  J.  B«  eoold  be 
iwerted  into  a  waUd  and  bindingf 


tract  for  the  sale  of  said  land  it  was  necessary: 
jknLt  that  the  plalntlflS  should  have  uncondition- 
ally accepted  the  same  within  sixty  days  from  the 
7(K  of  June,  1888;  second,  that  within  that  period 
nodoe  of  such  acceptance  should  have  been  com- 
mnnioated  to  him;  and  fhlrd,  that  the  plaintlflis, 
before  the  expiration  of  said  sixty  days,  should 
have  complied  with  the  terms  thereof,  by  paying 
or  tenderlnir  to  J.  B^  in  cash,  the  whole  price  of 
the  land,  at  |0J5  per  acre. 

CNeltfaertbe  aeeeptaaee  of  the  plaiiit- 

iflh  communicated  to  J.  B.  by  their  agent  Bead" 

Ing,  nor  tiielr acceptance  'communicated  to  him 

by  their  agent  Matthews,  was  suflloient  in  law  to 

convert  said  proposal  of  J.  B.  into  a  valid  and 

binding  contract  for  the  sale  to  them  of  said 

land* 

(Shvdsr,  J.,  dcawntsj 

(December  lA,  1888.) 

APPEAL  by  defendant,  Alvin  Burr,  from  a 
decree  of  the  Circuit  Court  of  Pocahontas 
Coanty  in  favor  of  plaintifb  in  an  action  for 
the  specific  performance  of  an  alleged  contract 
for  the  sale  of  land.    Benerded,    $ 

Statement  b^  Woods*  J.: 

This  is  a  suit  in  chanceir  brought  on  the  81st 
of  January,  1884,  in  the  Circuit  Court  of  Po- 
cahontas County,  by  John  F.  Weaver  and  W. 
W.  Betts,  partners,  composing  the  firm  of 
Weaver  &  Betts,  and  William  Reading  and  R. 
C.  Reading,  oompoeine  the  firm  of  Emery  & 
Reading,  and  Franklin  Reading,  plaintiffs, 
against Xevi  (3ay,  administrator  of  John  Burr, 
deceased,  Catherine  Burr,  his  widow,  and 
Charles  W.  Burr,  Mary  E.  Smith,  John  Smith, 
Rebeoca  Dean,  Isaac  P.  Dean,  Alvin  Burr, 
Henry  8.  Burr,  Sarah  A.  Buzzard,  Jackson 
Buzzard,  Fanny  B.  Burr,  Ida  J.  Burr,  and  Lilly 
V.  Burr,  for  the  specific  performnnce  of  the 
following  agreement,  made  by  John  Burr  in 
his  lifetime: 

SLR.  A 


I  am  willing  to  sell  my  land  on  which  I  now 
reside,  in  the  County  of  Pocahontas  and  Stntc 
of  West  Virginia,  containing  500  acres,  more 
or  less,  for  the  price  of  $6.25  per  acre,  cash; 
and  the  parties  for  whom  Mr.  F.  P.  Huxthal 
is  Decrotiating  for  said  land  shall  have  the 
privilege  of  buying  said  property  at  said  price, 
and  on  said  terms,  for  sixty  days  from  the  7th 
day  of  June,  1888.  John  Burr. 

The  bill  alleges  the  execution  of  said  writing, 
and  filed  the  same  as  part  thereof,  as  Exhibit 
A;  that  in-oonsideraUon  and  upon  the  faith  of 
said  agreement  Uie  plaintiffs  at  once  went  on. 
and  at  some  trouble  and  expense  had  the  land 
examined,  and  a  survey  thereof  made,  its  metes 
and  bounds  carefully  run  and  established,  by 
which  the  exact  quantity  in  said  tract  was  as- 
certained to  be  wt^  acres;  then,  and  within 
said  sixty  days,  '*and  long  before  that  period 
had  expired,  thev  notified  the  said  Burr  in 
writing  that  they  had  determined  and  elected 
to  buy,  and  would  buy  and  take,  the  said  land 
at  the  said  price,  and  upon  the  said  terms;  and 
that  they  were  prepared,  and  ready  and  williag, 
and  then  offered,  to  pay  for  it  so  soon  as  he 
would  execute  and  have  ready  to  deliver  to 
them  a  deed  therefor; "  that  at  the  same  time 
they  placed  the  amount  of  the  purchase  money 
for  said  land  in  the  hands  of  their  attorney, 
"ready  to  be  paid  over  as  above  stated,"  and 
he  has  been  ever  since  prepared,  ready  and 
willing  to  pay  the  same  for  said  land  so  soon  as 
a  proper  and  sufficient  deed  was  executed. 

The  bill  further  avers  that  the  plaiatiffs,  io 
save  said  Burr  trouble  and  expense,  had  such 
a  deed  prepared  and  sent  as  he  had  directed  to 
be  executed  and  held  ready  for  delivery  to  them, 
but  said  Burr  neglected  and  failed  in  his  life- 
time to  have  said  deed  executed,  and  in  conse- 
quence the  purchase  money  has  never  been 

paid  him;  that  said  John  Burr  on  the day 

of ,  1888,  suddenly  died  intestate,  lcav« 

ing  surviving  him  his  said  widow  and  the  de- 
fendants Charles  W.  Burr,  Mary  E.  Smith,  Re- 
becca Dean,  Isaac  P.  Dean,  Alvin  Burr,  Henry 
S.  Burr,  Sarah  A.  Buzzard,  Fanny  B.  Burr, 
Ida  I.  Burr  and  Lilly  V.  Burr,  hu  children, 
and  heirs,  the  last  three  of  whom  are  infants; 
and  that  defendant  Levi  Gay  was  duly  appointed 
his  administrator. 

The  bill  further  alleges  that  the  plaintiffs 
ever  since  thev  elected  and  determined  to  buy 
and  take  said  land  have  been  ready  and  wUling, 
and  are  still  ready  and  willing,  and  here  now 
offer,  to  pay  the  said  purchase  price  in  full  as 
aforesaid,  as  soon  as  and  whenever  they  can 
get  a  suitable  conveyance  therefor,  by  apt  and 
proper  deed  to  the  person  or  persons  entitled 
thereto. 

The  bill  further  averred  that  the  principal 
value  of  the  land  consisted  in  the  timber  there- 
on, which  the  defendants  Charles  W.,  Alvin, 
and  Henry  S.  Burr  were  engaged  in  cutting, 
wasting  and  destroying;  and  thereupon  prayS 
for  a  preliminary  injunction  to  stay  waibte,  and 
that  said  heirs  may  be  compelled  to  convey  to 
the  plaintiffs  the  said  land  upon  the  payment 
by  them  of  said  i)urchase  moncv,  less  such 
costs  and  expenses  in  this  suit,  and  for  genorul 
relief.  This  bill  is  verified  by  the  affidavit  of 
the  plaintiffs'  counsel. 

The  judge  of  said  court  in  vacation  awardct 
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Dec,, 


the  prolimiDanr  injunction  prayed  for,  which 
was  made  effectual  by  the  execution  of  the 
bond  required.  Tbe  infant  defendants  an- 
swered by  their  guardian  ad  liiem,  and  the  de- 
fendants Charles  W.  Burr,  Alvin  Burr,  Henry 
8.  Burr,  John  Smith,  and  MaryE.  Smith  filed 
their  Joint  answer  to  the  plaintiffs'  bill,  duly 
yerifiod,  to  which  the  plaintiffs  replied  gen- 
erally. 

By  their  joint  answer  the  defendants  denied 
that  said  John  Burr  e^er  made  or  entered  into 
a  legal  and  binding  contract  with  the  plaintiffs, 
or  F.  P.  Huxthal,  as  their  agent,  for  the  sale 
of  467^  acres  of  land,  as  mentioned  in  the  bill. 
They  deny  that  the  pnper  writing  filed  as  "Ex- 
hibit A,"  with  the  bill,  even  if  siened  by  John 
Burr,  is  such  a  contract  for  the  sale  of  said  500 
acres  of  land  as  could  have  been  specifically  en- 
forced against  him,  or  as  can  be  enforced  against 
the  heirs  of  John  Burr.  Tbey  deny  that  the  said 
writing  contains  any  agreement  on  the  part  of 
John  Burr  to  sell  tbe  land  to  the  plaintiffs,  and 
tliey  aver  that  it  is  a  simple  option,the  conditions 
of  which,  to  dve  it  validity,  had  to  be  strictly 
complied  wit£,  which  the  plaintiffs  never  in 
any  manner  did.  They  deny  that  the  plaint- 
iffs, or  F.  P.  Huxthal,  or  anjr  one  for  them, 
ever  offered  to  buy,  or  gave  notice  to  said  John 
Burr  within  sixty  days  from  the  7th  of  June, 
1888,  that  they  had  determined  and  elected  to 
and  would  buy  and  take,  said  500  acre  tract  of 
laud  at  $6.25  per  acre,  or  that  the  plaiiltiffs 
were  in  any  seuse  parties  to  said  paper  writing, 
or  that  they  can  call  upon  these  respondents  or 
other  Leirsof  John  Burr  to  convey,  tbe  said 
500  acres  of  land  to  them,  and  compel  them  to 
accept  therefor  the  price  of  $6.25  per  acre. 

They  deny  that  there  was  any  consideration 
expre^ed  in  said  writing,  even  if  executed  by 
John  Burr,  or  that  any  survey  of  said  land 
"^as  ever  made  with  his  knowledge  or  consent, 
or  that  the  same  was  fairly,  made,  or  that  said 
tract  of  land  contained  less  than  500  acres,  or 
that  any  expense  incurred  in  making  such  un- 
authorized survey  can  be  made  a  consideration 
for  said  option,  binding  said  Burr  to  convey  to 
them  said  land;  and  they  aver  that  said 
tract  is  one  half  of  a  tract  of  1 ,000  acres,  con- 
veyed by  Jacob  Arbogast,  commissioner,  to 
'William  Kellison,  and  by  said  Eellison  con- 
veyed to  John  Burr  by  deed  dated  Octob«:  1, 
1854,  and  recorded  in  Pocahontas  County,  in 
Deed  Book  8,  p.  808;  and  they  file  with  their 
answer,  as  part  thereof,  a  certified  copy  of  said 
last  named  deed. 

This  deed  desciibes  the  land  so  conveved  by 
said  Kellison  to  Burr  as  follows:  "Whereas, 
pursuant  to  an  order  of  tbe  superior  court  of 
Jaw  and  chanceiy,  made  at  the  May  Term, 
1840,  that  Jacob  H.  Arbogast,  commissioner, 
did  on  the  4th  day  of  August,  1840,  pro- 
ceed to  sell  at  public  sale  the  delinquent 
and  forfeited  lands;  at  which  sale  Wm.  Kel- 
lison, being  the  highest  bidder  therefor,  be- 
came the  purchaser  of  a  lot  of  land  which  is 
known  as  lot  'No.  2*  In  the  plat  and  report  of 
the  survevor  filed  in  the  clerk's  office  of  said 
county  with  the  report  of  said  commissioner 
respecting  said  sale,  containing  1,000  acres,  be- 
ing part  of  a  tract  containing  12,851i  acres, 
patented  to  Robert  MacClannaban  on  tbe  16th 
day  of  February,  1796.  The  one  half  or  500 
ncfcs  of  said  land  conveyed  is  bounded  as  fol* 
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lows:  Beginning  at  B,  four  white  pines,  on 
both  sides  of  a  branch,  comer  to  lot  No.  8; 
and  with  it  N.,  70  degrees  W.,  400  poles,  to  a 
write  oak,  dogwood,  and  gum,  on  both  sides 
of  a  branch,  comer  to  lot  No.  11;  and  with  it 
S.,  20  degrees  W.,  200  poles,  to  two  white  oaks 
on  the  south  side  of  Kound  Knob;  S.,  70  de- 
grees E.,  400  poles,  to  two  white  oaks;  and 
with  the  same  N.,  20  E.,  200  poles,  to  the  be- 
ginning." 

Defendants  deny  that  John  Burr  ever  di- 
rected the  plaintiffs  to  prepare  and  send  to  him 
a  deed  to  be  executea  by  him,  or  that  the 
plaintiffs  in  fact  did  prepare  and  send  to  him 
such  a  deed. 

Depositions  were  taken  on  both  sides,  and  on 
the  21st  day  of  October,  1885,  the  cause  was 
heard  before  Charles  P.  Jones,  who  had  there- 
tofore been  agreed  upon  to  tiy  the  same,  who 
entered  therein  the  following  decree: 

*'This  cause  came  on  this  the  21st  day  of  Oc- 
tober, 1885,  to  be  again  heard  before  Charles 
P.  Jones,  Special  Judge^  who  has  been  hereto- 
fore agreed  upon  to  try  the  same  upon  plaint- 
iffs' bill  and  exhibits,  filed  therewith,  the  an- 
swers of  Cliarles  W.  Burr,  Majr  E.  Smith, 
John  Smith,  Alvin  Burr,  Henry  S.  Burr,  Levi 
Gay,  late  Sheriff  of  Pocahontas  County,  and 
as  such  administrator  of  John  Burr,  deceased, 
F.  J.  Snyder,  guardian  ad  litem  for  Fanny  B., 
Ida  J.  and  Lilly  V.  Burr,  general  replication 
to  said  answers,  exhibits  filed  with  said  an- 
swers, the  demurrer  to  said  bill,  Joinder  there- 
in— and  was  argued  by  counsel.  Upon  con- 
sideration whereof  said  demurrer  is  overruled: 
and,  the  court  being  of  opinion  that  the  plaint- 
iffs are  entitled  to  have  a  specific  execution  of 
the  contract  made  and  signed  by  John  Burr  on 
the  7th  day  of  June,  1888,  for  the  467^  acres 
of  land  as  surveyed  bv  Uriah  Byrd,  therefore 
it  is  adjud^,  ordered  and  decreed  that  upon 
the  execution  of  good  and  sufilcient  deed  by 
the  adult  defendants,  heirs  of  said  Burr,  ¥rlthin 
sixty  days  from  this  date,  and  upon  their 
failure  to  make  and  acknowledge  such  a  deed, 
then  R.  S.  Turk,  who  is  hereby  appointed  a 
special  commissioner  for  that  purpose,  shall 
make  and  acknowledge  a  deed,  with  special 
warranty  of  title,  convening  to  the  plamtiffs 
all  the  right,  title  and  interest  in  and  to  said 
467^  acres  of  land  of  the  heirs  of  said  John 
Burr;  and  upon  payment  by  the  said  plaintiffs 
to  Levi  Gay,  admfnistrator  of  John  Burr  as 
aforesaid,  of  the  sum  of  $2,921.87i,  being  $6.25 
per  ac^  for  said  land,  subject  to  the  costs  of 
this  suit,  said  commissioner  shall  then  deliver 
said  deed  to  eaid  plaintiffs  for  recordation,  for 
which  they  shall  pa^  hici  a  fee  of  $5.  The 
court,  not  deeming  it  necessary,  dotii  not  at 
this  time  pass  upon  the  title  to  the  82i  acres  in 
the  answers  mentioned;  and,  in  the  event  the 
widow  of  John  Burr  shall  decline  to  convey 
her  dower  interest  in  said  land,  then  George 
Baxster,  S.  W.  Beard  and  "William  L.  Mac- 
Neal,  who  are  hereby  appointed  for  the  pur- 
pose, shall  go  upon  the  land  mentioned,  and 
lay  off  and  assign  to  the  widow,  Catharine 
Burr,  a  one  thira  portion  of  the  land,  having 
regard  to  quantity  and  value,  as  and  for  her 
dower  in  said  land,  tbe  cost  of  which  shall  be 
paid  out  of  the  fund,  and  report  their  proceed- 
ings to  court." 

From  this  decree  the  defendant  Alvin  Burr 
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lias  been  allowed  an  appeal  and  tuperMdeat. 
The  appellant  assigns  Uiree  grounds  of  error: 
Jint,  in  oyemiling  the  defendants'  demurrer  to 
tbe  bill;  seamd,  in  sustaining  the  dalm  of  the 
plaintiffiB  to  enforce  the  specinc  performance  of 
said  option  against  the  widow  and  heirs  of 
John  Burr;  third,  in  decreeing  the  spedflc 
performance  of  a  part  of  said  option,  to  ¥rit: 
to  the  extent  to  476^  acres,  before  inquiring 
into  the  title  to  the  whole  of  said  500  acres  de- 
scribed in  said  option. 

^  Jfetsrs.  B.  L.  Butcher  and  Geo.  £•  Boyd, 
^r.,  for  appellant. 

J/«ttr«.  Alex.  F«  Mjktthewa  and  R.  S« 
Turk  for  appellees. 

WoodSy  J,,  delivered  the  opinion  of  the 
<court: 

The  followinp:  questions,  arising  on  the  face 
of  this  record,  are  presented  for  our  considera- 
tion: 

ISrgt,  is  the  paper  writing  filed  with  the  bill 
as  Exhibit  A,  a  contract,  binding  John  Burr  to 
convey  to  the  plaintiffs  the  land  therein  men- 
tioned, at  the  price  of  $6.25  ner  acre  ? 

SetoHd,  can  it  be  convertea  into  such  a  con- 
tract by  being  accepted  by  Uie  plaintiffs  within 
sixty  days  from  the  7th  day  of  June,  1888  ? 

i%ird,  could  it  become  a  valid  and  binding 
contract  by  the  plaintiffs'  accepting  the  same 
without  g:iving  John  Burr  notice  of  that  fact  ? 

Fmirth,  was  this  option  ever  accepted  by  the 
plaintiffs  within  the  time,  at  the  price,  and 
upon  the  terms  specified  therein  ? 

Fifth,  and  if  the  said  option  was  so  accepted, 
were  the  terms  thereof  complied  with  by  the 
plaintiffs  within  sixty  days  from  the  7th  of 
June,  1888  ? 

If  this  option  became  a  valid  and  binding 
contract  by  an  unconditional  acceptance  of  the 
terms  thereof  by  the  plaintiffs,  and  tbe  terms 
thereof  were  complied  with  within  the  said 
period  of  sixty  days,  then  it  must  be  conceded 
that  the  plaintiffs  are  entitled  to  the  relief 
prayed  for;  otherwise  their  bill  should  have 
Ixt'n  dismissed. 

Whateyer  contrariety  of  Judicial  opinion 
nay  have  heretofore  existed  in  regard  to  such 
agreements  or  offers  to  sell  land  or  other  prop- 
crt^,  giving  to  the  prospective  purchaser  a 
limited  time  within  whicn  he  may  purchase 
upon  ibe  terms  prescril>ed,  it  is  now  well  set- 
tled that,  where  the  promise  on  the  part  of  the 
proposer  to  continue  the  offer  for  a  specified 
time  is  made  without  consideration,  it  is  nudum 
pactum,  and  may  be  withdrawn  at  any  time, 
provided  such  retraction  be  communicated  to 
the  oUier  party  before  he  has  accepted  the 
same;  for,  until  the  proposal  is  accepted,  there 
can  be  no  contract,  as  there  is  nothing  by  which 
the  proposer  can  be  bound,  and,  unless  both 
sre  bound  so  that  an  action  could  be  main- 
tained against  the  other  for  a  breach,  neither 
wiU  be  bound. 

Mr.  Bishop,  in  his  work  on  Ck)ntracts,  says: 
"This  proposition  is  absolutely  axiomatic,  not 
admitting  of  being  overUirown  bv  authorities, 
so  long  as  the  law  requires  something  of  value 
as  a  consideration  ...  If  there  be  any  cases 
In  seeming  contradiction  to  this,  they  are  not 
to  be  followed;  and  a  contract  by  mutual 
promiaes  between  an  adult  and  a  minor  is  bind- 
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ing  on  the  adult,  because  the  promise  of  a 
minor  is  not  void,  but  is  only  voidable,  and  bis 
right  to  recede  from  his  promise  is  a  personal 
pnvilege."  Bishop,  Cont.  §§  77-79;  1  Benja- 
min, Sales,  §  41;  1  Story,  Cent.  §495;  Story, 
Sales,  §  125;  1  Parsons,  Cont.  482;  1  Chitty, 
Cont.  16-21:  1  Wharton,  Cont.  §  10;  Cooke  v. 
OxUff,  8  T.  R.  054;  Potta  v.  Whitehead,  20  N.  J. 
Eq.  69;  Tucker  v.  Woods,  12  Johns.  190;  Wal- 
Iocs  V.  Toumsend,  48  Ohio  St.  587, 1  West.  Kep. 
806;  Langwarth  v.  Mitchell,  26  Ohio  St.  831; 
Chicago  dt  O,  E.  R,  Co,  v.  Dane,  43  N.  Y.  240; 
Jone9  V.  NobU,  8  Bush,  694;  Boston  4k  M,  R. 
Co.  V.  Bartlett,  8Cush.  225;  Dickinaon  v.  Dodds, 
L.  R.  2  Cb.  Div.  468;  Bean  v.  Burhank,  16 
Maine,  468;  OiUeapie  v.  Edmondston,  11 
Humph.  663;  Beckudth  v.  Checter,  1  Post.  41; 
Eskridge  v.  QUner,  5  Stew.  &  P.  (Ala.)  204;  1 
Sued.  Vend.  8th  Am.  ed.  195,  196. 

Mr.  Bishop  in  his  work  on  Contracts  (§  825) 
says:  "Since  an  offer  is  not  a  contract,  the 
party  making  it  may  withdraw  it  anv  time  be- 
fore acceptance,  ifven  though  it  is  in  writing, 
and  bv  its  terms  is  to  stand  open  for  a  specific 
period,  the  result  is  the  same.  With  no  money 
conaderation,  and  no  correspondiug  promise 
from  the  person  to  whom  it  is  made,  the  prom* 
ise  not  to  withdraw  it  has  no  binding  force. 
If  a  consideration  for  the  undertaking  to  leave 
the  offer  open  is  given  and  accepted,  this  of  it- 
self constitutes  a  contract,  and  the  offer  cannot 
be  withdrawn."  See  also  Weiden  v.  Woodruff, 
88  Mich.  180;  Burton  v.  Shotwell,  18  Bush,  271; 
Tucker  v.  Lawrence,  66  Vt.  467;  (iuick  v.  Wheel- 
er, 78  N.  Y.  800,  804;  Cherry  v.  Smith,  8 
Humph.  19;  Rauuedge  v.  Orani,  8  Car.  &  P. 
267;  Cffieney  v.  Cook,  7  Wis.  418;  1  Add.  Cont 
§§  20,  21. 

Wharton  on  Contracts,  §  10,  lays  down  the 
rule  as  follows:  ''Before,  acceptance,  a  propose 
al  is  'but  an  offer  to  contract,  and  the  parties 
making  the  offer  might  undoubtedly  withdraw 
it  at  any  time  before  acceptance.'  The  right  to 
revoke  before  acceptance  is  one  which  prior 
conditions  cannot  limit.  Thus,  at  an  auction 
sale,  the  bidder  may  at  any  time  recall  his  bid 
before  the  hammer  lalls,  thoucb  the  conditions 
of  sale  are  that  no  bidding  snail  be  retracted, 
and  the  seller  may  retract,  though  the  sale  was 
to  be  without  reserve.  It  would  be  a  petitio 
prineipii  to  say  that  the  party  retracting  was 
bound  by  contract  not  to  retract,  since  it  is  to 
this  very  contract  not  to  retract  that  his  re- 
tracting applies."  Boston  d  Af.  R.  Co.  v.  Bart' 
lett,  3  Gush.  225;  WarUno  v.  Harrison,  1  El.  & 
El.  295;  HarHs  v.  Nickerson,  L.  R.  8  Q.  B.  286; 
1  Benjamin,  Sales,  §  41. 

In  order  to  convert  such  a  proposal  into  a 
contract,  it  must  be  accepted  by  the  other  par- 
ty; and  the  assent  of  the  parties  to  the  terms 
lliereof  must  be  mutual,  and  intended  to  bind 
both  sides,  and  must  coexist  in  the  minds  of 
both  parties  at  the  same  moment  of  time.  The 
acceptance  must  be  unconditional,  and  as  broad 
and  comprehensive  as  the  proposal  itself,  and 
must  include  all  of  its  terms  and  conditions 
without  modification  or  change.  If  to  the  ac- 
ceptance a  condition  be  afl9xed,  or  any  modifi- 
cation or  change  in  the  offer  be  requested  by 
the  party  to  whom  the  offer  is  made,  this,  in 
law,  constitutes  a  rejection  of  the  offer.  1 
Benjamin,  Sales,  §  89;  1  Parsons,  Cont.  475, 
476;  1   Chitty,  Cont.  15,  16;  1  Story,  Cont. 
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I  502;  Ocean  Ina,  Co,  ▼.  Oarrinffton,  8  Codd. 
857;  Uamiltan  ▼.  Lycoming  Mut,  Ins.  Oo,  5  Pa. 
889;  Boston  db  Jf .  K  Co.  v.  Bartlett,  8  Cush. 
225;  Eliason  y,  Henthaw,  17  U.  8.  4  Wheat. 
225  [4  L.  ed.  556]. 

The  followiogadjodicatedcases  will  serve  to 
illustrate  the  manDer  in  which  the  principles 
herein  laid  down  have  been  applied. 

Boston  Bailroad  Company  v.  BariUit,  8 
Ousfa.  225,  was  a  bill  in  equity  to  enforce  the 
specific  performance  of  a  contract  in  writing. 
The  bill  alleged  that  the  defendants  on  the  first 
of  April,  1844,  being  the  owners  40f  certain  land 
situated  in  Boston,  and  particularly  described 
in  the  bill,  "in  consideradon  that  siud  corporar 
tion  would  take  into  consideration  the  expedi- 
ency of  buying  said  land  for  their  use  as  a  cor- 
poration, signra  a  certain  writing  dated  April 
1,  1844,"  whereby  they  a|^eed  to  convey  to  the 
plain  tiffs  "the  said  lot  of  land  for  the  sum  of 
(20,000,  if  the  said  corporation  would  take  the 
same  within  thirty  days  from  that  date;*'  that 
afterwards,  and  within  the  thirty  days,  the  de- 
fendants, at  the  request  of  the  plaintiffs,  and  in 
consideration  that  the  said  corporatiun  agreed 
to  keep  in  consideration  the  expediency  of 
taking  said  land,  etc..  extended  the  said  time  of 
thirty  days  by  a  writing  underneath  the  written 
contract  above  mentioned,  for  thirty  days  from 
the  expiration  thereof ;  that  on  the  29th  of  Hay, 
1844,  while  the  extended  contract  was  in  full 
force,  and  unrescinded,  the  plaintiffs  elected  to 
take  the  land  on  the  terms  specified  in  the  con- 
tract, and  notified  the  defendants  of  their  elec- 
tion, and  offered  to  pay  them  the  agreed  price 
(producing  the  same  in  monev)  for  a  convey- 
ance of  the  land,  and  requestea  the  defendants 
to  execute  a  conveyance  thereof,  which  the 
plaintiffs  tendered  to  them  for  that  purpose; 
and  that  the  defendants  refused  to  execute  such 
conveyance,  or  to  perform  the  contract,  and 
had  ever  since  ne^^lected  and  refused  to  perform 
the  same.  To  this  bill  the  defendants  demurred 
generally.  On  behalf  of  defendants  it  was 
contended  that  there  was  no  allegation  in  the 
bill  of  a  consideration  for  the  contract  as  orig- 
ib^Ily  made,  or  as  extended,  and  consequentfy 
it  was  not  enforceable  either  in  law  or  in  eq- 
uity. 

Fletcher,  J,,  delivering  the  opinion  of  the 
court  in  this  case,  said : 

''Though  the  writing  signed  by  the  defend- 
ants was  but  an  offer,  and  an  offer  which  might 
be  revoked,  yet,  while  it  remained  in  force  and 
unrevoked,  it  was  a  continuing  offer  during  the 
time  limited  for  acceptance;  and  during  the 
whole  of  that  time  it  was  an  offer everv  instant; 
but  as  soon  as  it  was  accepted  it  ceased  to  be  an 
offer  merely,  and  then  ripened  into  a  contract 
The  counsel  for  the  defendants  is  most  surelv  in 
the  right  in  saying  that  the  writing,  when 
made,  was  witbout  consideration,  anadid  not, 
therefore,  form  a  contract,  and  the  parties 
making  the  offer  most  undoubtedly  might  have 
withdrawn  it  at  any  time  before  its  acceptance. 
But  when  the  offer  was  accepted  the  minds  of 
the  parties  met,and  the  contract  was  complete." 

The  demurrer  was  overruled,  and  the  court 
held  that  "A  proposition  in  writing  to  sell  land 
at  a  certain  price,  if  taken  within  thirty  days,  is 
a  continuing  offer,  which  msy  be  retracted  at 
any  time;  but  if,  not  being  retracted,  it  is  ac- 
cepted within  the  time,  such  offer  and  accept- 
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ance  constitute  a  valid  contract,  the  raeciflc 

Eerformance  of  which  may  be  enf oroed  by  a 
ill  in  equity." 

Dickinson  v.  Dodds,  L.  R  2  Ch.  Div.  468,. 
was  a  bill  in  eouity  by  Dickinson  to  enforce 
the  specific  performance  of  the  following  mem- 
orandum in  writing: 

I  hereby  agree  to  sell  to  Mr.  Qeoige  Dickin- 
son the  whole  of  the  dwelling  houses,  garden 
eround,  stabling,  and  outbuildings  thereto  be- 
longing, situate  at  Croft,  belonging  to  me,  for 
tbe  sum  of  £800.  As  witness  my  hand  thia 
10th  day  of  June,  1874.    £800. 

[Signed]  J.  Dodds. 

P.  8.  This  offer  to  be  left  over  until  Friday^ 
9  o'clock  A.  M.  J.  D.  (the  twelfth)  12  June, 
1874. 

[Signed]  John  Dodds. 

The  bill  alleged  that  Dodds  understood  and 
intended  that  the  plaintiff  should  have  until 
Friday,  9  A.  M.,  within  which  to  determine 
whether  he  would  or  would  not  purchase,  and 
that  he  should  absolutely  have  until  that  time 
the  refusal  of  the  pro^ttj  at  the  price  of  £800; 
and  that  the  plaintiff  in  fact  determined  to  ac- 
cept the  offer  on  the  morning  of  Thursday,  the 
11th  of  June,  but  did  not  at  once  signifv  his  ac- 
ceptance to  Dodds,  believinep  that  he  had  the 
power  to  accept  it  untfl  9  A.  M.  on  Friday; 
that  in  the  afternoon  of  Thursday  theplaintifT 
was  informed  that  Dodds  had  been  offering  to 
sell  the  property  to  the  other  defendant;  Uiat 
about  hsif  past  7  o'clock  that  evening  he  left 
with  the  mother-in-law  of  Dodds  a  formal  ac- 
ceptance in  writing  of  the  offer  to  sell  the  prop- 
erty, which  document  never  in  fact  reached 
Dodds;  that  on  Friday  morning,  the  12th  of 
June,  1874,  about  7  o'clock,  Dickinson  placed 
in  Uie  hands  of  Dodds  a  duplicate  of  said  note 
of  acceptance,  but  he  declined  to  receive  it, 
saying:  '*You  are  too  late;  I  have  sold  the 
property."  It  appears  that  on  the  day  before 
Thursday,  the  11th  of  June,  Dodds  had  signed 
a  formal  contract  for  the  sale  of  said  property 
to  the  defendant,  Allan,  for  £800,  and  had  re- 
ceived from  him  a  deposit  of  £40.  Tiie  vice 
chancellor  having  decreed  the  specific  perform- 
ance of  this  alle^d  contract,  the  decree,  upon 
appeal,  was  reversed,  and  the  bill  dismissed  by 
the  chancery  division  of  the  high  court  of  Jus- 
tice, which  held  "That  an  offer  to  sell  property 
may  be  withdrawn  before  acceptance  without 
any  formal  notice  to  the  person  to  whom  the 
offer  is  made.  It  is  sufiSdent  if  that  person 
has  actual  knowledge  that  the  person  who  made 
the  offer  has  done  some  act  mconsistent  with 
the  continuance  o1  the  offer,  such  as  seUinff 
the  property  to  a  third  person,  and  that  said 
document  amounted  only  to  an  offer,  which 
might  be  withdrawn  at  any  time  before  accept- 
ance, and  that  a  sale  to  a  third  person  which 
came  to  tbe  knowledge  of  the  person  to  whom 
the  offer  was  made  was  an  effectual  withdrawal 
of  the  offer." 

Bean  v.  Burhank,  16  Maine,  458,  was  an  ac- 
tion of  assumpsit  upon  the  following  memo- 
randum in  writing: 

Shelburne,  April  9,  1885. 

I  hereby  agree  to  give  Mr.  Alpheus  Bean  a 

good  and  sufficient  deed  of  0,000  acres  of  the 

common  and  undivided  land  in  the  Town  of 

Shelburne,  County  of  Coos,  in  the  State  of  New 
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HampAIre  provided  he  (Uie  said  Bean)  shall  give 
mesatisfactory  security  for  the  same,  at  twenty 
cents  per  acre,  one  fourth  part  down,  and  the 
remainder  in  three  annual  payments,  with  in- 
terpst  annually.  This  refusal  not  to  run  be- 
yond sixty  days  from  date,  and  this  refusal 
shall  be  null  and  void  after  that  time. 

Barker  Burbank. 

The  trial  court,  upon  objection  made  by  the 
defendant's  counsel  that  said  agreement  was 
void  for  want  of  consideration,  refused  to  per- 
mit the  same  to  be  read  in  evidence  to  the  Jury, 
aod  directed  a  nonsuit  to  be  entered,  to  which 
ruling  of  the  court  the  plaintiff  excepted.  The 
plamtifTs  counsel,  in  opening  the  cause  to  the 
Jury,  stated  that  among  other  things  he  should 
prove  that  the  action  was  commenced  for  the 
benefit  of  certain  individuals,  who  in  a  few 
days  after  the  date  of  said  agreement  purchased 
Bean's  interest  therein,  took  an  assignment 
thereof,  and  paid  therefor  the  sum  of  $1,200, 
and  that  they,  before  the  expiration  of  the 
term  of  sixty  days  therein  mentioned,  tendered 
to  the  said  Burbank  the  sum  of  $1,200  in  spe- 
cie, and  also  tendered  to  him  one  fourth  part  of 
said  som  in  cash,  and  satisfactoxy  security  for 
the  remaining  three  quarters,  payable  in  ac- 
cordance with  the  terms  of  said  agreement, 
neither  of  which  said  offers  was  accepted,  but 
each  of  them  was  refused;  and  that  Burbank 
refused  to  give  a  deed,  assigning  as  a  reason 
thnt  it  was  not  in  his  power  to  do  so.  The 
plaintiff  then  offered  to  read  to  the  jury  the 
a.creement  declared  on.  Whereupon  the  de- 
fendant's counsel  objected  that  the  contract  or 
agreement  offered  in  evidence  was  nudum  pac- 
tum, and  void  for  want  of  consideration;  and 
the  Judge  who  presided  ruled  accordinfi^ly,  and 
directed  a  nonsuit  to  be  entered,  to  which  the 
plaintiff  excepted.  Upon  a  writ  of  error  to 
the  snponeme  judicial  court  the  exceptions  were 
overruled.  Weston,  CK  J, ,  delivering  the  opin- 
ion of  the  court,  said: 

"The  agreement  upon  which  the  plaintiff 
declares  was  a  contract  for  the  sale  of  lands, 
of  which  a  memorandum  having  been  made  in 
writing,  and  signed  by  the  par^  sought  to  be 
charged,  there  was  asufScient  compliance  with 
the  requirements  of  the  Statute  of  Frauds. 
But  the  common  law  requires  that  such  an 
agreement,  to  be  binding,  must  have  been  made 
upon  sufficient  consideration.  Such  consider- 
ation need  not  be  recited  or  set  forth  in  the  in- 
strument; but  It  must  exist  in  fact,  proof  of 
which  is  essential  to  its  legal  enforcement  .  .  . 
When  the  promise  declared  on  was  made,  there 
was  no  consideration  moving  from  Uie  plaint- 
iff. He  was  not  bound,  nor  did  he  sustam  any 
<lamage.  If  the  defendant  was  bound,  he  was 
not  only  holden  to  sell  for  a  certain  price,  but 
he  was  deprived  for  sixty  days  of  the  right  to 
sell  to  others;  and  this,  witiiout  any  stipulation 
whatever  on  the  part  of  the  plaintiff.  It  was 
a  contract  all  on  one  side,  without  mutuality; 
quite  as  much  so  as  that  of  Cooke  v.  Oxley,  3  T. 
R.  654,  which  failed  upon  this  objection."  The 
syllabus  of  this  case  is:  "A  contract  in  writing 
to  convey  lands  at  a  fixed  price,  and  within  a 
stated  time,  on  the  payment  of  a  certain  sum, 
where  nothing  was  paid  or  agreed  to  be  paid 
by  the  other  party  to  obtain  such  contract,  is 
void  for  want  of  consideration." 
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In  Longwnrik  v.  Mitehdl,  20  Ohio  St  884, 
the  testator,  Nicholas  Longwbrth,  being  seised 
in  fee  of  one  half  of  a  lot  in  Cincinnati,  by 
deed,  leased  the  entire  lot  to  Mitchell  for  a 
term  of  fourteen  years,  reserving  an  annual 
rent  of  $15  per  front  foot  for  the  first  seven 
years,  and  $18  per  front  foot  for  the  Inst  seven 
vears.  The  lease  contained  a  provision  that 
Mitchell  might  elect  to  become  the  purchaser 
of  the  lot,  and  have  a  fl;enend  warranty  deed 
therefor,  at  any  time  within  the  first  seven  years 
at  the  rate  of  $250  per  front  foot,  or  at  any 
time  within  the  last  seven  years  at  the  rate  of 
$800  per  front  foot,  with  interest  from  the  date 
of  the  lease;  and  that,  in  case  of  such  election, 
the  ^und  rent  paid  should  be  deducted  from 
the  interest.  Just  before  the  close  of  the  first 
seven  years  Mitchell  elected  to  become  the  pur- 
chaser of  the  lot,  and  tendered  to  the  executors 
of  Longworth  the  stipulated  $250  per  front 
foot,  together  with  some  $400  ground  rent  then 
due,  and  demanded  a  deed  for  the  lot — the  ex- 
ecutors being  authorized  and  required  by  the 
will  of  the  testator  to  fulfill  all  his  real  estate 
contracts. 

The  executors  set  up  three  distinet  grounds 
of  defense,  the  last  of  which  is  only  necessary 
to  be  here  noticed,  which  was  "that,  prior  to 
the  making  of  tiie  tender,  the  executors,  being 
in  negotiation  with  the  Cincinnati  &  Indiana 
Railroad  Company  for  the  sale  of  the  lot  to 
that  company,  Mitchell,  who  was  aware  of  said 
negotiation,  agreed  with  the  executors  that  he 
would  surrender  his  lease  to  them  if  they  would 
pay  him  $2,000  and  receipt  for  the  rent  due, 
and  gave  them  two  weeks  in  which  to  accept 
and  comply  with  the  offer;  that  the  executors, 
relying  upon  the  faith  of  said  agreement  or  offer, 
verbally  contracted  to  sell  the  lot  to  the  rail- 
road company,  and  within  said  period  of  two 
weeks,  to  wit:  on  the  29th  day  of  May,  1864, 
accepted  said  offer,  and  demanded  of  Mitchell 
a  surrender  of  his  lease,  tendering  him  at  the 
same  time  said  sum  of  $2,000,  and  a  receipt 
for  the  rent,  but  that  Mitchell  refused  to  ac- 
cept the  tender,  or  to  surrender  the  lease;  and 
the  executors  say  they  have  since  conveved  all 
their  interest  in  the  lot  to  said  ratlroaa  com- 
pany in  pursuance  of  their  said  verbal  agree- 
ment with  the  company.  Mitchell  repliea  de- 
nying that  he  ever  made  any  agreement  with 
the  executors  to  surrender  the  lease,  and  alleg- 
ing that  his  offer  to  do  so  was  obtained  by  mis- 
representations as  to  the  value  of  tha  lot,  and 
the  price  which  the  railroad  company  was  to 
pa^  therefor.  The  fact  that  Mitchell  made  the 
ofl!er  to  surrendisr  the  lease  on  the  terms  set  up 
in  the  answer  of  the  executors,  and  that  they 
accepted  the  offer,  and  offered  to  comply  there- 
with on  the  said  29th  day  of  iday ,  was  admitted; 
but  there  was  a  conflict  of  evidence  as  lo  wheth- 
er this  acceptance  and  offer  by  the  executors 
were  made  within  the  two  weeks  allowed .  The 
court  found  that  the  offer  to  surrender  the  lease 
was  made  on  the  Idth  of  Mav,  sixteen  days  be- 
fore it  was  accepted  by  the  executors,  and 
thereupon  rendered  a  judgment  in  favor  of 
Mitchell,  ordering  the  specific  execution  of  the 
contract  as  to  one  moiety  of  the  lot,  with  a  re- 
lease of  title  bv  the  railroad  company,  and  a 
compensation  in  money  by  the  executors  for  the 
value  of  the  other  moiety.  The  record  set  forth 
all  the  evidence  in  the  case,  and  showed  that  a 
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motion  for  a  new  trial  by  defendants  had  been 
made  and  oyemiled.  Upon  a  writ  of  error  the 
defendant  Bought  to  reverse  this  ludgment  on 
seyeral  groundi^  of  whicb  we  neea  notice  only 
the  first  and  second,  viz.:  flrtl,  "the  finding 
of  the  court  that  the  offer  of  Mitchell  was  not 
accepted  by  the  executors  within  the  two  weeks 
allowed  is  contrary  to  evidence;"  teeond,  "the 
time  fdlowed  for  the  acceptance  of  the  offer 
was  not  material  and  its  acceptance  two  days 
after  the  expiration  of  the  two  weeks  was  suffl- 
cieot." 

In  this  case  the  Supreme  Court  of  Ohio  held 
"  that  where  a  party  makes  an  offer  to  sell  on 
specified  terms,  giving  the  proposed  purchaser 
the  option  to  accept  the  terms  within  a  limited 
period,  time  is  to  be  regarded  as  of  the  essence 
of  the  offer,  and  an  acceptance  of  the  terms 
after  the  period  limited  will  not  be  binding." 
Welch,  Uh,  J.,  delivering  the  opinion  of  the 
court  in  that  case,  said: 

"  As  to  the  question  whether  the  finding  of 
the  court  that  the  offer  of  Mitchell  was  not  ac- 
cepted within  the  two  weeks  is  supported  by 
the  evidence,  it  need  only  be  said  that  a  major- 
ity of  us  cannot  answer  the  question  in  the  neg- 
ative, with  that  certainty  which  would  Justify  us 
in  reversing  the  judgment,  and  rrantmg  a  new 
trial;"  '*  nor  do  we  think  that  tbe  ground  as- 
sumed by  counsel  for  the  plaintiffs  in  error, 
that  time  was  not  of  the  essence  of  Mitchell's 
offer,  is  maintainable.  The  rule  frequently 
adopted  in  a  court  of  equity,  that  time  is  not 
of  the  essence  of  a  contract,  does  not  apply,  as 
we  understand  the  law,  to  a  mere  offer  to  make 
a  contract.  The  offer  r«»t8  upon  no  considera- 
tion, and  may  be  withdrawn  at  any  time  be- 
fore acceptance.  An  offer  without  time  given 
for  acceptance  must  be  accepted  immediately, 
or  not  at  all:  and  a  limitation  of  time  for 
which  a  standing  offer  is  to  run  is  equivalent 
to  the  withdrawal  of  the  offer  at  the  end  of  the 
time  named.  A  standing  offer  is  in  the  nature 
of  a  favor  granted  to  the  opposite  party,  and 
cannot,  on  any  Just  principle,  be  made  avail- 
able after  the  time  limited  has  expired." 

Bliason  v.  Henthaw,  17  U.  S.  4  Wheat.  2^ 
[4  L.  ed.  656J,  was  an  action  to  recover  dam- 
ages for  the  nonperformance  of  an  agreement 
alleged  to  have  been  entered  into  by  the  defend- 
ants for  the  purchase  of  a  quantity  of  fiour  at 
a  stipulated  price.  The  defendant  on  the  10th 
of  February,  1818,  being  at  a  house  about  two 
miles  from  Harpei^s  Ferry,  sent  to  the  plaintiff, 
by  the  driver  of  his  wagon,  then  engaged  in 
hauling  fiour  from  his  mill  about  twenty  miles 
distant,  to  Harper's  Ferry,  the  following  letter: 
*'  Capt.  Conu  informs  usthatvou  have  a  quan- 
t  ity  of  fiour  to  dispose  of.  We  are  in  the  prac- 
tice of  purchasing  flour  at  all  times  in  George- 
town ...  If  you  are  disposed  to  engage  wO 
or  800  barrels  at  present,  we  will  give  you 
$9.50  per  barrel,  deliverable  the  first  water  in 
Georgetown  .  .  .  Please  write  by  return  of 
wagon  whether  you  accept  our  offer."  The 
letter  was  delivered  to  the  plaintiffs  on  the  14th 
of  the  same  month,  to  which  an  answer,  dated 
the  succeeding  dav,  was  written  by  them,  ad- 
dressed to  the  defendant  at  Georgetown,  and 
was  dispatched  on  the  19th  by  the  first  regular 
mail  to  Georgetown,  in  which  the  writer  said: 
**  Your  favor  of  the  10th  inst.  was  handed  me 
by  Mr.  Chenoweth  last  evening.    I  take  the 
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earUest  opportunity  to  answer  it  by  post.  Your 
proposal  to  engage  800  barrels  of  flour  deliv- 
ered in  Georgetown  by  the  first  water,  at  $9.50 
per  barrel,  I  accept,  and  shall  send  on  the  flour 
by  the  flrst  boats  that  pass  down  from  where 
niy  flour  is  stored  on  the  river."  On  the  25th 
01  the  same  month  the  defendant  addressed  to 
the  plaintiff  an  answer  to  the  above,  dated  at 
Georgetown,  in'which  they  acknowledge  the  re- 
ceipt of  It,  and  add:  "  Not  having  heard  from 
you  before,  had  quite  given  over  the  expecta- 
tion of  getting  your  flour;  more  particularly  as 
we  requested  an  answer  by  return  of  wagon 
the  next  day,  and,  as  we  did  not  get  it,  bad 
bought  all  we  wanted."  The  question  whether 
this  was  an  acceptance  of  the  defendant's  pro- 
posal or  not  was  adjourned  from  the  Circuit 
Court  of  the  District  of  Columbia  to  the  Su- 
preme Court  of  the  United  States,  and  that 
court  held  that  this  acceptance,  communicated 
at  a  place  different  from  that  indicated  by  the 
defendant,  imix)sed  no  obligation  binding  on 
him;  and  that  an  offer  of  a  fiirgain  by  one  per- 
son to  another  imposes  no  obligation  upon  the 
former  unless  it  is  accepted  by  the  latter  ac- 
cording to  the  terms  on  which  the  offer  is 
made.  Any  qualification  of  or  departure  from 
these  terms  mvalidates  the  offer,  unless  the 
same  be  agreed  to  by  the  party  who  made  it. 
Washington,  J,,  delivering  the  opinion  of  the 
court,  said: 

"It  is  an  undeniable  principle  of  the  law  of 
contracts  that  an  offer  of  a  bargain  by  one  per- 
son to  another  imposes  no  obligation  upon  the 
former  until  it  is  accepted  by  the  latter,  accord- 
ing to  the  terms  in  which  the  offer  is  made. 
Any  qualification  of  or  departure  from  those 
terms  invalidates  the  offer,  unless  the  same  be 
agreed  to  bv  the  person  who  made  it  Until 
the  terms  oi  the  agreement  have  received  the 
assent  of  both  parties,  the  negotiation  is  open, 
and  imposes  no  obligation  upon  either." 
"Whatever  uncertainty  there  might  have  been 
as  to  the  time  when  the  answer  would  be  re- 
ceived, there  was  none  as  to  the  place  to  which 
it  was  to  be  sent;  this  was  distinctiy  indicated 
by  the  mode  pointed  out  for  the  conveyance  of 
the  answer.  The  place,  therefore,  to  which 
the  answer  was  to  be  sent  constituted  an  essen- 
tial part  of  the  plaintiff's  offer."  "  Their  offer, 
it  is  true,  was  accepted  by  the  terms  of  a  letter 
addressed  Geoif;etown,  and  received  by  the 
plaintiffs  at  that  place;  but  an  acceptance  com- 
municated at  a  place  different  from  that  pointed 
out  by  the  plaintiffs,  and  forming  a  part  of 
their  proposal,  imposed  no  obligation  binding 
upon  them,  unless  they  had  acquiesced  in  it, 
which  they  declined  doing.  It  is  no  argument 
that  an  answer  was  received  at  Georgetown. 
The  plaintiffs  in  error  had  aright  to  dictate  the 
terms  upon  which  they  would  purchase  the 
flour,  and  unless  they  were  complied  with  they 
were  not  bound  by  them.  All  their  arrange- 
ments may  have  been  made  with  a  view  to  tne 
circumstance  of  place,  and  they  were  the  only 
judges  of  its  importance.  There  was  there- 
fore no  contract  concluded  between  these  par- 
ties." 

In  Faulkner  v.  Eihard,  26  Vt  452,  it  was 
held  that  "A  contract  for  the  sale  of  property, 
which  is  merely  what  is  termed  a  refusal  of 
the  property  by  one  of  the  parties,  leaving  it 
optional  with  the  other  party  whether  he  will 
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take  the  property  within  a  certahi  thne  or  not, 
unless  upon  aome  other  consideration  or  under 
seal,  woald  not  he  valid  in  law  for  want  of 
oonddo^on." 

The  same  principle  is  laid  down  In  1  Addison 
on  Contracts,  §  20,  in  these  words:  "  The  con- 
tract must  be  mutual,  and  the  one  party  cannot 
be  hound  without  the  other.  If,  however,  any- 
thini?  has  been  g:iven  or  done  as  the  considera- 
tion for  the  promise— if ,  for  instance,  the  party 
to  whom  it  is  made  has  agreed  to  incur  any 
expense  or  Uibor  in  consideration  of  the  offer 
being  continued  or  kept  open  for  a  certain  time 
.then  the  party  making  the  offer  is  not  at  lib- 
crtyto  retract  it." 

While  Mr.  Story  in  his  excellent  work  on 
Contracts  (§  405,  supra)  and  in  his  work  on 
Sales  (§  126,  tupra),  and  Mr.  Wharton  hi  his 
work  on  Contracts  (§  10,  supra),  all  laid  down 
the  rule  of  law  on  this  subject  exactly  as  laid 
down  by  Chitty,  Addison,  Bishop  and  Benja- 
min, as  already  stated,  yet  they  criticise  the 
rule  itself  as  ''^not  consonant  with  justice,  and 
in  many  cases  inconsistent  with  the  plain  prin- 
ciples of  equity." 

Mr.  Story  in  his  work  on  Contracts,  in  sec- 
tion 486,  and  quoted  with  approvid  in  his 
work  on  Sales  (g  127),  after  announcing  the 
rule  as  hereinbefore  laid  down,  says:  '*  It 
would,  however,  seem  to  be  more  consonant 
with  justice,  and  with  the  agreement  of  the 
parties,  to  enforce  a  different  rule,  and  to  hold 
that,  whenever  an  offer  is  made  granting  to  a 
par^  a  certain  time  within  which  he  is  to  be 
entitled  to  decide  as  to  whether  he  will  accej^t 
it  or  not,  the  party  making  such  offer  is  no*  a} 
liberty  to  withdraw  it  before  the  lapse  of  the 
appointed  time,  unless  by  agreement  with  the 
other.  The  reason  which  is  given  that  the  offer 
is  without  consideration,  and  gratuitous  until 
accepted,  does  not  seem  to  be  well  founded. 
The  consideration  is  the  expectation  or  hope 
that  the  offer  will  be  accepted,  and  this  is  suffi- 
cient l^aUy  to  support  the  promise.  The 
agreement  is  therefore  to  be  looked  upon  as  an 
engagement  by  the  one  party  that  he  will  not 
sell  within  a  certain  time,  in  consideration  that 
the  other  party  will  consider  the  matter,  and 
not  give  a  refusal  at  once.  Again;  the  making 
of  such  an  offer  ndght  betray  the  other  party 
into  a  loss  of  time  and  money,  by  inducing  him 
to  make  examination  and  to  inquire  into  the 
value  of  the  goods  offered,  and  this  inconven- 
ience assumed  by  him  is  a  sufficient  considera- 
tion for  the  offer.  Suppose  that  on  faith  of  the 
offer  he  proceed  to  make  arrangements  to  ena- 
ble him  to  purchase,  or  to  make  mdculations 
to  determine  whether  he  is  in  a  condition  to 
buy.  or  whether  the  offer  is  worth  accepting, 
and  is  fairly  exerting  his  best  judgment  on  the 
matter,  is  there  any  justice  in  allowing  the 
other  party  to  interi!ere  and  break  his  promise, 
after  inducing  a  loss  of  time,  money  or  incon- 
venienoe?  iTor  does  this  view  of  the  matter 
want  authority.  The  doctrine  contended  for 
has  been  asserted  by  Toullier  in  France,  and 
obtains  in  Scotland  and  Holland;"  and  he 
quotes  approvingly  from  Prof.  Bell  in  his  late 
work  on  Sales,  who  reprobates  the  English 
rule,  and  savs:  "It  seems  inconsistent  with  the 
plain  principles  of  equity  that  a  person  who 
has  been  induced  to  rely  on  such  an  engage- 
ment should  have  no  remedy  .  .  .  The  only 
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answer  to  this  in  the  English  law  appears  to  be 
that  no  one  is  entitled  to  rely  on  a  unilateral 
engairement  gratuitously  made,  and  without 
consideration.  But  one  cannot  help  feeling 
that  a  rule  so  different  from  what  commonly 
happens  in  the  intercourse  of  life  raises  that  in- 
consistency between  law  and  justice  which  is 
sometimes  complained  of." 

Mr.  Wharton,  discussing  the  same  view  of 
the  case,  after  correctly  announcing  the  rule, 
says:  '  'Can  a  proposer  bind  himself  to  keep  open 
a  proposal  until  a  specific  date,  so  that  an  accept- 
ance at  any  time  within  that  date  be  good  ?  T^t 
he  can  is  affirmed  by  leading  authorities  in  the 
Roman  law,  and  there  is  strong  reason  on  prin- 
dple  to  hold  that  if  such  a  proposal  is  commu- 
nicated to  a  specific  party  with  the  knowledge 
of  the  proposer,  ana  the  party  addressed  has 
the  matter  under  consideration,  the  proposer 
cannot,  being  advised  of  this  fact,  withdraw 
the  offer  within  the  period  limited.  The  per- 
son addressed  may  have  several  other  opportu- 
nities of  the  same  kind  open  to  him.  There 
may,  for  instance,  be  several  houses  offered  to 
him  for  rent,  and  an  inquirer  of  this  class  has 
usually  such  an  option.  One  is  offered  to  him 
at  a  desie:nated  rent,  a  fixed  period  being  given 
to  him  In  which  he  is  to  n^e  up  his  mind. 
Trusting  to  this,  he  declines  others.  The  very 
fact  of  bis  entertaining  the  offer,  involving  a 
suspension,  no  matter  how  slight,  of  his  in- 
quiries in  other  Quarters,  is  a  sufficient  consid- 
eration to  bind  the  party  making  to  him  the 
proposal."  1  Whart.  Cont.  g  18. 
.  *  *'  Wherever  there  is  a  wrong  there  is  a  rem- 
adv;  :and  vfe  are  entitled  to  hold,  on  principle. 


cannot  be  revoked  Wit&lEi  th4t  pdri99.  •  T^  ^^ 
conclusion  several  adjudicatlcn^,  {ejjid.",  -In 
support  of  this  conclusion  he  refers  to  BmC^i^ 
A  M.  BaUroad  Company  v.  Bartlett,  8  CushJ 
225;  1  Story.  Cont.  §  496;  2  Kent,  Com.  477,. 
note  b;  Brooks  v.  Ball,  18  Johns.  837;  WHlem 
V.  Sun  Mut.  Ins,  Co.  45  N.  Y.  45;  Appleton  v. 
Chase,  19  Maine,  74;  Train  v.  Gold,  6  Pick. 
880. 

Having  examined  these  authorities,  we  feel 
that  the  learned  author  has  said  in  their  behalf 
all  that  the  most  critical  examination  thereof 
would  justify  when  he  says  thcv  tend  to  sup- 
port his  conclusion;  for  each  and  everj  one  of 
them  la^down  the  same  legal  proposition  that 
a  sufficient  consideration  lor  the  promise  is 
essential  to  bind  the  promisor.  If  it  were  nec- 
essary to  do  BO,  we  might  safely  join  hands 
with  Mr.  Wharton,  and  bold  with  him,  on  prin- 
dple,  that  "Wherever  there  is  a  wrong  there  is 
a  remedy;"  but  this  aphorism  is  only  true  of 
legal  wrongs — ^that  is,  where  the  party  is  in- 
jured in  the  enjoyment  or  deprived  of  some 
legal  right  The  reasonings  of  these  dis- 
tinguished authors  above  quoted  do  not,  in  our 
opinion,  justify  the  conclusions  which  they 
have  drawn  from  them. 

To  the  question  propounded  by  Mr.  Whar- 
ton, "Can  a  proposer  bind  himself  to  keep 
open  a  proposal  until  a  specified  date,  so  that 
an  acceptance  any  time  within  that  date  be 
good?" — we  answer:  Yes;  there  is  no  doubt  of 
it,  provided  only  that  there  is  a  sufficient  con- 
sideration for  the  promise  to  keep  it  open,  flow- 
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ing  from  the  party  to  whom  the  promise  is 
made.  To  constitute  such  a  consideration,  it 
is  not  necessary  that  a  benefit  should  accrue  to 
the  person  making  the  promise.  It  is  suflScient 
if  something  flows  from  the  person  to  whom  it 
'is  made,  and  that  the  promise  is  the  induce- 
ment to  the  transaction.  It  may  consist  of 
some  benefit  to  the  promisor;  or  some  loss,  in- 
jury or  inconvenience  to  the  promisee;  or  of 
some  money  or  other  thing  of  value  ^iven,  cz- 
chansed  or  paid;  or  of  some  promise  or  un- 
dertaking of  the  promisee  to  pay,  give  or  ex- 
change such  thing  of  value;  or  to  incur  some 
trouble  or  expense;  or  to  do  or  to  not  do  some 
lawful  act;  or  to  surrender,  abandon  or  suspend 
the  exercise  of  some  legal  ri^bt— in  considera- 
tion of  which  acts  and  promises  on  the  part  of 
the  promisee  the  proposer  promised  that  his 
offer  should  be  left  open  for  a  specified  time. 

In  all  these  cases  the  party  to  whom  the  pro- 
posal was  made  and  the  proposer  have  entered 
into  a  valid  contract,  founded  on  their  mutual 
promises,  which  are  a  sufiScient  consideration, 
wherebv  the  proposer  has  bound  himself  to 
leave  his  offer  open  until  the  time  limited  has 
expired.  So,  in  the  case  supposed  by  Hr. 
IVharton,  where  the  person  to  whom  the  offer 
Is  made  has  several  other  opportunities  of  the 
-same  kind  open  to  him,  as  where  several  houses 
:sxe  offered  to  him  for  rent,  and  where  one  of 
them  is  offered  to  him  at  a  designated  rent,  and 
a  fixed  term  be  given  to  him  within  whidi  he 
is  to  make  up  hfi  mind,  and  trusting  to  this  he 
declines  others,  there  can  be  no  doubt  that  if 
in  consideration  that  he  would  decline  the  ot^sp 
offers,  or  suspend  his  determination  in  renirta 
to  them,  the  party  promised  ta  ^ve  the  ?n»ed 
term"  in  which  to  prnk^nip  hid'oibtn^i,*  and, 
trusting  to.^Md  bromiije/*«he  did  'decline  tbe 
others,t^^^^(p«idAis determination  as  to  them, 
Ithar.ttttr.priSmis^'on  his  part  would  make  a 
Ta)id*€entract  with  such  party,  supported  by  a 
Sufficient  consideration  to  keep  open  his  offer 
during  tbe  specified  time. 

But  where  the  party  to  whom  the  promise  to 
keep  the  offer  open  for  a  limited  time  is  made 
neither  pays,  nor  promises  to  pay,  or  to  do,  or 
to  refrain  from  doing,  any  act  in  consideration 
of  such  promise  on  the  part  of  the  proposer, 
such  promisee  is  in  no  manner  bound  to  incur 
any  expense,  attention  or  care  in  regard  to  the 
proposal.  He  is  free  from  all  obligation  in  re- 
gard thereto;  and,  as  a  consequence  thereof,  the 
proposer  is  not  bound,  and  may  therefore  re- 
tract his  offer  at  any  time  before  the  same  is 
accepted.  The  party  to  whom  the  promise  was 
made  having  acquired  no  legal  right  to  enforce 
the  same  against  the  proposer,  he  can  suffer  no 
legal  wrong  when  tiie  same  has  been  with- 
drawn; ana,  there  being  no  wrong,  there  can 
be  no  remedy.  Tbe  same  argument  applies 
with  equal  force  to  the  reasoning  of  Mr.  Story, 
that  "The  consideration  is  the  expectation  or 
hope  that  the  offer  wiU  be  accepted,  and  this 
is  sufficiently  legal  to  support  the  promise." 

This  argument  is  completely  answered  .by 
Mr.  Benjamin  in  his  work  on  Sales,  ^  64.  He 
says:  "This  appears  to  be  more  fanciful  than 
serious.  The  hope  of  A  that  his  offer  will  be 
accepted,  if  he  ^ves  B  time  to  consider  it,  is 
not  a  consideration  moving  from  B  to  A,  but 
is  the  spontaneous  emotion  of  A  arising  out  of 
his  own  act;  for,  in  the  case  supposed,  B  is 
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bound  to  do  nothing,  does  nothing,  gives  noth- 
ing, promises  nothing,  to  raise  this  hope.  The 
i>ccond  consideration  suggested  by  Mr.  Story  is 
that  'The  makinj^of  such  an  offer  might  betray 
the  other  party  mto  a  loss  of  lime  and  money 
by  inducing  him  to  make  examination  and  to 
inquire  into  the  value  of  the  goods  offered,  and 
this  inconvenience  assumed  oy  him  is  a  suffi- 
cient consideration  for  the  offer.'  " 

This  argument  erroneously  assumes  as  a  fact 
that  the  party  to  whom  the  offer  is  made  has  in 
consequence  thereof  "  assumed  an  inconven- 
ience, and  then  rests  upon  this  false  assump> 
lion  the  conclusion  that  this  inconvenience  is  a 
sufficient  consideration  for  the  offer,  where  the 
party  to  whom  the  promise  is  made  "is  bound 
to  do  nothing,  does  nothing,  gives  nothing,  and 

Sromises  nothing  to  the  party  making  Uie  offer, 
lut  there  can  be  no  doubt  'that  when  a  part^ 
for  a  valuable  consideration,  moving  from  the 
party  to  whom  the  offer  to  sell  is  made,  fixes  a 
period  within  which  his  offer  may  be  accepted, 
that  he  will  not  be  at  liberty  to  withdraw  the 
same  until  the  time  so  limited  by  him  for  such 
consideration  shall  have  expired.  Wharton, 
CSoDt.  §§  506,  784. 

In  such  case,  tbe  party  making  the  proposal 
has  entered  into  a  valid  and  binding  contract 
with  the  partv  to  whom  the  offer  is  made,  that 
for  the  consideration  stipulated  the  offer  shall 
not  be  withdrawn  until  the  time  witliin  which 
it  may  be  accepted  has  expired  by  its  own  limi- 
tation. This  consideration  need  not  be  ex- 
pressed in  the  proposal  to  sell,  but  may  be 
4)Yoved  aliunde,  as  in  cases  of  a  memorandum 
Ui  ^writing  signed  by  the  party  to  be  charged 
thereby  or  his  agent,  required  by  the  Statute  of 
Frauds,  where  the  same  may  he  enforced,  al- 
though no  consideration  appears  upon  the  face 
thereof.  Where  the  proposal  is  to  sell  to  a 
party  a  tract  of  land  at  a  stipulated  price,  and 
a  period  is  fixed  in  the  future  within  which 
such  party  may  accept  the  same,  if  the  instru- 
ment containing  the  proposal  be  a  covenant  or 
other  obligation,  the  seal  itself  imports  a  con- 
sideration for  the  time  allowed  for  acceptance, 
which  the  party  making  the  offer  would  be  es- 
topped from  denying.  Pomeroy,  Cont  §  887, 
note  1;  Bishop,  Gont.  §g  61,  88, 119. 

This  was  in  effect  the  ruling  of  this  court  in 
Donnally  v.  Parker ^  5  W.  Va.  801,  where  the 
paper  writing,  giving  to  the  purchaser  a  future 
aay  in  which  he  mi^t  elect  to  purchase  all  or 
any  part  of  the  lands  mentioned  therein,  was 
in  the  form  of  an  article  of  agreement,  signed, 
sealed  and  acknowledged  bv  all  the  parties 
thereto;  and  MaxweU,  ^.,  delivering  the  opin- 
ion of  the  court,  rests  his  conclusion  upon  the 
fact  that  the  paper  writing  in  that  case  was 
more  than  a  mere  proposition  to  sell,  but  was 
in  fact  a  covenant  that  such  proposition  should 
remain  open  for  acceptance  during  the  time 
specified  in  it 

In  Jones  v.  Noble,  8  Bush,  694,  Jones  exe- 
cuted the  following  writing:  "This  instrument 
of  writing  is  to  certify  that  I  have  this  day  sold 
to  J.  R.  Shivell  a  certain  tract  of  l&nd  described 
in  a  deed  which  has  been  duly  acknowledged 
in  the  Henry  County  Court  clerk's  office,  which 
deed  is  now  in  my  possession,  and  which  is  to 
be  delivered  to  said  Shivell  on  the  pavment  of 
$2,000,  on  the  2oth  of  December,  18fe"  Shi- 
vell died  before  the  25th  of  December,  1868,  no 
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part  of  tbe  money  baving  been  paid.  His  per- 
sonal leprenentatives  some  time  afterwards  of- 
fered to  pay  tbe  $2,000,  aod  sued  to  recover 
the  land  or  $500  for  wbicb  Jones  bad  sold  it 
«boTe  the  price  SbiTell  was  to  pay  for  it.  Judg- 
ment having  been  rendered  in  favor  of  the 
r^ntifls  for  said  $500,  tbe  Court  of  Appeals  of 
Kentucky  held  that  the  plalntiils  were  not  en- 
titled to  recover  cither  the  land  or  the  $500, 
and  that  in  a  conditional  sale,  the  payment  of 
the  price  on  a  particular  day  being  a  precedent 
conaition  of  the  conveyance  and  surrender  of 
the  possession,  time  was  of  the  essence  of  the 
contract,  and  the  land  cannot  be  recovered  with- 
out the  performance  of  the  condition  preced- 
ent. See  also  Trey  v.  Clarlu,  80  Cal.  419;  Reed 
▼.  Brteden,  61  Pa.  460. 

From  these  authorities  it  is  dear  that  tbe 
proposal  of  John  Burr  to  permit  the  plaintiff 
to  buy  the  500  acre  tract  of  land  described  in 
Exhibit  A  did  not  of  itself  constitute  a  valid 
contract,  wherebv  he  was  bound  to  convey  the 
land  to  them  within  the  time,  at  tbe  price,  and 
upon  the  terms  therein  mentioned.  It  is,  how- 
ever, equally  clear  that  if  his  proposal  was  un- 
conditionally accepted,  and  within  the  time 
limited  he  was  notified  of  said  acceptance.  Ids 
propoeal  would  thereby  be  converted  into  a 
valid  and  binding  contract,  capable  of  beins 
enforced  against  him,  provided  the  plaintifS 
within  said  sixty  days  had  fully  complied  with 
the  terms  thereof;  for  without  such  compliance 
on  their  part,  unless  prevented  b^  the  proposer, 
tbeir  acceptance  woiud  be  unavailing.  Where 
such  proposal  to  sell  witbin  a  limited  time,  and 
upon  specified  terms,  has  been  made  to  a  part^ 
who  has  uDconditionall  V  accepted  the  same,  it 
is  nevertheless  essential,  to  convert  such  pro- 
posal into  a  valid  contract,  that  such  accept- 
ance be  communicated  within  the  time  limited 
to  the  proposer,  or  that  within  that  time  some 
act  be  done  by  the  party  accepting  the  pro- 
posal which  the  other  party  has  expressly  or 
impliedly  offered  to  treat  as  a  communication; 
as,  for  example,  in  contracts  made  by  corres- 
pondence, by  posting  the  letter  of  acceptance, 
or  such  assent  may  be  inferred  from  subset 
quent  conduct;  but  an  assent  which  is  neither 
communicated  to  tbe  other  party,  nor  followed 
up  by  action,  is  insufficient.  1  Benjamin, 
Sales,  §  89;  PotU  v.  WhxUhMd,  20  K  J.  £q. 
59;  1  Stoiy,  Cont  g  498^  1  Parsons,  Cent  483. 

If  the  party  making  the  proposal  instantly 
recalls  it  before  acceptance,  although  tbe  other 
party  was  prepared  to  accept  the  next  instant, 
the  offer  is  effectually  withdrawn.  But  ac- 
ceptance before  witbarawal  binds  tbe  parties, 
if  made  while  the  offer  continues;  and,  if  not 
withdrawn,  tbe  offer  does  continue  in  all  cases, 
either  a  reasonable  time,  and  no  longer,  or 
during  the  time  fixed  by  the  party  himself.  1 
Parsons,  Coot  482. 

Where  parties  living  at  different  places  are 
compelled  to  treat  by  correspondence  through 
the  poet,  there  is  a  modification  of  the  rule  to 
this  extent:  that  the  party  making  tbe  offer 
cannot  retract  after  tbe  acceptance  by  his  cor- 
respondent has  been  duly  posted,  altbougU  it 
may  not  have  reached  bim,  or  may  never  reach 
him.  1  Benjamin,  Bales,  §  44:  1  Story,  Cont. 
«498. 

But  this  modification  of  the  general  rule  in 
favor  of  parties  thus  compelled  to  treat  by  cor- 
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respondenoe  through  the  post  docs  not  apply 
to  cases  wbere  tbe  offer  to  seU  was  made  to  the 
other  party  personally.  In  such  case  the  pro- 
poser is  entitled  to  personal  notice  that  his 
offer  has  been  accepted,  and  in  the  absence  of 
proof  of  anv  agreement  on  bis  part  that  such 
notice  might  be  sent  to  him  by  mail,  or  that 
such  notice  so  sent  has  been  actually  received 
by  him  within  tbe  time  limited,  there  has  been 
no  notice  of  such  acceptance,  and,  unless  the 
acceptance  of  the  offer  has  becoi  communicated 
to  tbe  person  making  it,  it  is  of  no  avail.  And, 
even  in  cases  where  notices  of  acceptance  may 
be  sent  by  mail,  it  must  appear  that  the  letter 
of  acceptance  was  actually  placed  in  the  poet- 
office,  and  directed  to  the  party  makin<j  the 
offer,  at  the  proper  place.  i*otUy.  Whitdiead, 
9upra, 

Was  the  proposal  of  John  Burr  to  the  plaint- 
iSs  ever  accepted  by  them  within  the  time,  at 
the  price,  and  upon  the  terms  specified  therein? 
We  have  alreadv  shown  that,  to  convert  this 
offer  into  a  valid  and  binding  contract,  it  was 
not  onlv  necessary  that  the  acceptance  of  the 
terms  thereof  should  be  unconditional,  but  that 
notice  of  such  acceptance  should,  within  the 
time  limited,  be  conmiunicated  to  tbe  party 
making  the  offer;  and  that  if  a  condition  be  af- 
fixed by  the  psrty  to  whom  tbe  offer  is  made, 
or  any  modification  or  chan^  in  the  offer  be 
requested,  this,  in  law,  constitutes  a  rejection 
of  the  offer.  The  burden  of  proving  this  un- 
conditional acceptance  of  the  terms  of  tbe  offer, 
and  also  that  notice  thereof  was  communicated 
to  said  John  Burr  witbin  sixty  days  from  the 
7th  of  June,  1888,  rested  upon  the  plaintiffs. 
The  terms  of  this  offer  are: 

'*Iam  willing  to  sell  my  land  on  which -I 
reside  in  the  county  of,"  etc.,  oontaininflr  500 
acres,  more  or  less,  for  the  price  of  $6.28  per 
acre  cash;  "and  the  parties  for  whom  Mr.  F. 
P.  Huxthal  are  negotiating  [•'.  e,,  the  plaintiffs] 
shall  have  the  privilege  oi  buying  said  prop- 
erty at  said  price  [i.  «.,  $6.25  per  acre],  and  on 
said  terms  Ft.  f-,  for  cash],  for  sixty  days  from 
the  7th  of  June,  1883." 

Tbe  allegation  of  the  bill  that  within  said 
sixty  days,  and  long  before  that  period  had  ex- 
pired, tbe  plaintiffs  notified  John  Burr  in  writ- 
ing that  they  had  elected  to  and  would  buy  and 
take  said  land,  at  said  price,  and  upon  said 
terms,  is  explicitly  denied  by  the  joint  answer 
of  Charles  W.  Burr  and  others. 

Tbe  only  evidence  introduced  by  tbe  plaint- 
iffs tending  to  prove  this  material  and  essen- 
tial allegation  oi  their  bill  is  the  depositions  of 
their  agent  Harrison  Reading,  a  brother  of  one 
of  the  plaintiffs,  and  of  Alexander  F.  Matthews, 
tbeir  agent  and  attorney.  The  former  testified 
that,  "As  the  agent  of  tbe  plaintiffs,  I  wrote 
Exhibit  A,  and  John  Burr  signed  and  delivered 
it  to  me  on  tbe  7tb  of  June,  1888.  During  the 
month  of  July  following  I  called  and  told  Mr. 
Burr  that  tbe  parties  above  mentioned  [»'.  e,, 
the  plaintiffs]  would  take  said  property  at  the 
price  agreed  upon;  and  I  proposed  to  have  the 
deed  prepared  for  execution,  to  save  bim  tbe 
trouble,  to  which  he  consented.  At  my  re- 
quest, he  handed  me  his  deed  for  said  land  for 
the  purpose  of  takins  the  description.  I  then 
asked  who  he  wished  to  go  before  to  acknowl- 
edge tbe  same.  He  said  'Send  it  to  Isaac  Mac- 
Neel,  as  I  always  get  him  to  attend  to  such 
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matters  for  me.  I  told  him  the  deed  would 
be  there  in  a  few  days,  and  for  himself  and 
wife  to  execute  the  same»  'bring  it  to  AJex.  F. 
Matthews  at  Lewisbure,  and  the  money  would 
be  ready.'  He  replied  that  he  would  do  so. 
I  then  employed  Uriah  Byrd,  of  Mill  Point,  to 
make  a  survey  of  said  premises,  and  was  pres- 
ent to  see  that  it  was  carefully  done;  after 
which  I  returned  to  Lewisbur^,  ^ve  Mr.  Mat- 
thews a  copy  of  the  descnption,  and  the 
amount  of  land  contained  withm  the  described 
1  imits  of  the  survey.  I  am  a  practical  surveyor. 
I  was  with  Byrd  when  he  surveyed  tbe  land. 
In  my  opinion,  it  was  correctly  done.  I 
watched  the  chainmen  closely,  that  being  the 
important  matter,  as  all  comers  were  found 
standing.  There  was  found  in  said  Burr's 
boundary  467^  acres." 

The  witness  Alexander  F.  Matthews  testified 
as  follows:  "In  the  month  of  June,  or  early  in 
July,  1888, 1  was  directed  by  the  plaintiffs  in 
the  above  named  suit,  as  their  agent  or  attor- 
ney, to  give  notice  to  John  Burr  Uiat  they  had 
elected  and  determined  to  take  the  tract  of  land 
mentioned  in  the  paper  filed  with  their  bill  as 
Exhibit  A,  at  the  price  and  upon  the  terms 
therein  mentioned,  and  that  they  were  prepared 
to  pay  for  said  land  according  to  said  terms,  so 
soon  as  he  should  convey  the  same  to  them  by 

E roper  deed.  I  at  once,  and  I  am  sure  not 
Iter  than  July  15,  1888,  communicated  the 
notice  to  said  John  Burr  by  mail.  After  this 
was  done,  and  prior  to  Julv  28. 1888, 1  received 
word  through  Harrison  Keading,  from  John 
Burr,  requesting  me  to  prepare  a  suitable  deed 
for  said  land,  and  mail  it  to  Isaac  MacNeel  at 
Mill  Point,  where  he  and  his  wife  would  exe- 
cute and  acknowledge  it.  I  accordingly  pre- 
pared and  sent  the  deed  as  requested,  and  did 
so  not  later  than  Julv  28, 1888:  and,  before  the 
sixty  days  mentioned  in  said  Exhibit  A  had  ex- 
pired, the  said  plaintiffs  placed  in  my  hands  an 
amount  of  money  sufiicient  to  pay  for  said  land 
in  full,  and  I  have  hod  the  money  ever  since, 
and  still  have  it,  in  readiness  to  pay  for  said 
land;  but  tbe  deed  was  never  executed  or  de- 
livered, and  hence  the  money  has  never  been 
paid.  When  I  received  said  message  as  to  the 
deed  from  Biut,  I  was  furnished  by  Harrison 
Reading  with  a  survey  and  plat  of  said  land, 
by  which  the  quantity  was  shown  to  be  4671 
acres,  and  the  deed  was  so  prepared.  And  fur- 
ther this  deponent  saith  not  Alex.  F.  Mat- 
thews." 

Purged  of  the  matters  of  hearsay  interwoven 
by  this  witness  in  his  testimony,  it  amounts  to 
the  harmless  statement  that,  "In  the  month  of 
June,  or  early  in  July,  and  not  later  than  the 
15th  of  July,  1888,  as  the  agent  or  attorney  of 
the  plaintiffs,  I  communicated  notice  by  mail 
to  John  Burr  that  the  plaintiffs  had  elected  and 
determined  to  take  the  tract  of  land  mentioned 
in  the  paper  filed  with  their  bill  as  Exhibit  A 
at  the  price  and  upon  the  terms  therein  men- 
tioned, and  that  they  were  prepared  to  pay  for 
said  land  according  to  said  terms,  so  soon  as  he 
should  convey  the  same  to  them  by  proper  deed. 
After  this  was  done,  and  prior  to  July  28, 1888, 
I  prepared  a  suitable  deed  for  said  land,  and 
sent  it  by  mall  to  Isaac  MacKeel  at  Mill  Point, 
and  before  the  sixty  days  mentioned,"  etc. 

The  period  of  the  sixty  davs  from  the  7th  of 
June,  1883,  mentioned  in  the  option,  within 
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which  the  plaintiffs  had  the  privilege  of  buying 
said  land  at  the  price  of  $6.25  per  acre  cash,  ex- 
pired on  Auffust  6, 188^.  During  the  whole 
of  that  period,  and  durinir  the  whole  of  said 
6th  of  August,  the  plaintiffs  had  the  privile^ 
of  convertmg  the  offer  of  John  Burr  into  a  valid 
and  bindinfi^  contract  bv  an  unconditional  ac- 
ceptance of  and  compliance  with  the  terms 
thereof.  They  could  not  do  so  by  any  other 
acceptance,  nor  could  they  comply  with 
said  terms  in  any  other  manner  than  by  actual 

Eayment  or  tender  of  the  whole  price  of  the 
ind  before  the  sixty  days  expired.  Neither 
could  they  from  the  terms  of  Exhibit  A  with- 
hold such  payment,  or  tender  of  payment,  un- 
til a  proper  deed  was  executed,  acknowledged 
and  aelivered,  or  until  a  survey  could  be  made, 
and  the  exact  number  of  acres  ascertained.  It 
was  their  privilege  to  accept  unconditionally 
the  terms  offered,  and  comply  with  the  same 
by  payine  or  tendering  the  cash  within  the  sixty 
days,  ana  thus  secure  to  themselves  the  right 
to  compel  John  Burr  to  perform  his  contract. 
The  delivery  of  the  deed  and  the  payment  of 
the  price  of  the  land,  were  intended  to  be  con- 
temporaneous acts;  and  it  was  not  intended 
that  the  delivery  of  the  deed  should' be  a  condi- 
tion precedent  to  the  tender  of  the  price. 

There  is  no  evidence  in  this  record  that  the 
plaintiffs  ever  accepted  the  terms  offered  by 
John  Burr  within  the  sixty  days  mentioned 
thefein,  except  the  testimony  of  the  two  wit- 
nesses Reading  and  Matthews,  already  set  forth 
in  this  opinion.  There  is  no  evidence  in  the 
record  tending  to  prove  that  the  plaintiffs,  or 
anv  one  for  them,  ever  paid  or  tendered  te 
John  Burr  any  sum  of  money  whatever,  as  and 
for  the  price  of  said  land,  whether  the  same 
was  estimated  to  contain  500  or  467i  acres;  and 
the  only  reason  given  by  the  plain tifflB  for  not 
paying  the  money  is  because  of  John  Burr's 
fauure  to  have  a  deed  for  said  land  executed 
and  delivered  to  them.  If  it  be  assumed  as 
true  that  the  witness  Matthews  communicated 
to  John  Burr  the  precise  notice  mentioned  by 
him  as  early  as  the  15th  of  July,  1888,  yet  there 
still  remained  to  the  plaintiffs  twenty-two  of 
the  sixty  days  within  which  they  had  the  liberty 
to  complv  with  said  terms  by  paying  or  tender- 
ing to  John  Burr  the  cash  for  the  land;  and  the 
same  may  be  said  as  to  the  notice  mentioned  by 
the  witness  Reading,  which  was  given  about 
the  same  time. 

But  it  is  apparent  that  the  notice  of  accept- 
ance mentioned  and  given  bv  the  witness  Read- 
ing to  John  Burr  dmring  the  month  of  July, 
1^,  was  not  an  unconditional  acceptance  of 
the  terms  offered  in  said  Exhibit  A.  The  state- 
ment of  this  witness,  hereinbefore  set  forth  in 
full,  was  his  response  to  the  following  questioa 
propounded  to  him  by  the  plaintiff's  counsel » 
Matthews:  ''Was  any  notice  given  said  Burr 
by  these  parties  [t.  e,,  plaintiffs],  within  sixty 
days  from  the  date  of  said  paper,  of  their  elec- 
tion and  determination  to  buy  said  land  accord- 
ing to  the  price  and  terms  set  forth  in  said  pa- 
per; if  so,  when  and  through  whom  was  it 
given?  State  in  full  all  you  know  about  it.'* 
To  which  he  answered:  "During  the  month 
of  July  following  I  called  and  told  Mr.  Burr 
that  the  parties  above  mentioned  would  take 
said  property  at  the  price  agreed  upon." 
This  is  very  different  from,  and  falls  very  fax 
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ibort  of  tbe  tenos  offered  in  said  Exhibit  A, 
which  were:  "I  am  willing  to  f^eil  my  land 
.  .  .  for  the  price  of  $6.25  |>er  acre,  cash;  and 
the  parties,  etc  ^i,  e.,  plaintiffs]  shall  have  the 
priTJlege  of  buymg  said  property  at  said  price, 
and  on  said  terms,  for  sixty  days  from,  etc. 
What  terms?  Cash.  What  was  the  notice  of 
acceptance  communicated  to  Bhrr  by  Reading? 
That  the  plaintiffs  would  take  said  property  at 
tbe  price  agreed  upon.  On  what  terms?  We 
cannot  tell.  The  witness  has  not  stated  any- 
thing about  the  terms,  and  yet  his  attention  was 
particularly  called  to  the  terms,  and  he  was 
asked  to  "2State  in  full  all  you  know  about  it," 
and  he  has  fully  answered;  and  bis  answer 
shows  that  the  acceptance  was  not  an  uncondi- 
tional, but  was  only  a  partial,  acceptance,  and 
therefore  in  law  was  no  acceptance. 

Admitting,  for  the  sake  of  the  argument 
only,  that  notice  of  the  acceptance  mentioned 
hf  the  witness  Matthews  was  by  him  commu- 
nicated b^  mail  to  John  Burr,  and  that  the  same 
was  receiYcd  by  hbn  within  the  sixty  days,  we 
will  consider  whether  this  is  an  unconditional 
or  modified  acceptance  of  the  terms  proposed 
in  Exhibit  A.  According  to  this  witness,  the 
plaintiffs'  acceptance,  as  communicated  by  him 
to  Burr  not  later  than  the  15th  of  July,  1883, 
was  '*Tbat  the  plaintiffs  had  elected  and  deter- 
mined to  take  the  tract  of  land  mentioned  in 
the  paper  filed  with  their  bill  as  Exhibit  A  at 
the  price  and  upon  the  terms  therein  mentioned, 
and  that  they  were  prepared  to  pay  for  said 
land  according  to  said  terms,  so  soon  as  he 
should  convey  the  same  to  them  by  proper 
deed." 

This  was,  in  effect,  saying  to  Burr:  "We 
will  buj  your  land  mentioned  in  Exhibit  A  at 
the  price  of  $6.25  per  acre,  cash,  but  we  will 
not  pay  for  it  until  you  shall  have  conveyed 
the  same  to  us  by  proper  deed."  In  ouer 
words,  they  in  effect  say  to  Burr  that,  Until  you 
have  fully  and  completely  devested  yourself  of 
the  title  to  said  lands,  and  as  fully  and  com- 
pletely invested  us  with  the  same,  and  given  up 
absolute  right  to  the  possession  thereof,  al- 
though we  are  now  prepared  to  pay  for  it,  we 
win  not  pay  or  tender  to  you  a  dollar  of  the 
price  thereof,  notwithstanding  the  fact  that 
such  pajrment  or  tender  of  the  price  to  you 
would  bind  you  to  execute  to  us  such  convey- 
ance. This,  at  the  most,  is  only  a  modified, 
and  not  an  unconditional,  acceptance  of  the 
projiosal  of  Burr  contained  in  said  Exhibit  A, 
which,  in  order  to  convert  the  same  into  a  valid 
and  binding  contract,  must  itself  receive  the 
assent  of  said  Burr,  which  was  never  given. 

There  is  nothing  contained  in  said  Exhibit  A 
wherebjy  the  execution  of  any  conveyance  to 
tbe  plaintiffs  was  made  a  condition  precedent 
to  the  payment  or  tender  of  the  price  of  tbe 
land,  in  case  they  should  within  the  sixty  days 
elect  to  boy  the  same  at  the  price  of  $6.25  per 
acre.  We  are  therefore  of  opinion  that  neither 
tbe  acceptance  mentioned  by  the  witness  Mat- 
thews, nor  that  mentioned  by  the  witness  Read- 
ing, although  they  may  have  been  communi- 
cated to  John  Burr  within  the  sixty  days,  are  suf- 
ficient in  law  to  convert  the  proposal  of  Burr 
contained  in  said  Exhibit  A  into  a  v^id  and 
binding  contract  for  the  sale  of  his  land. 

But  the  iomt  answer  of  the  defendants, 
Charles  W.  Burr  and  others,  expressly  denies 
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the  allegation  of  the  bill  "that  the  plaintiffs, 
or  any  one  for  them,  gave  notice  to  John  Burr 
within  sixtv  days  from  the  7th  of  June,  1888, 
that  they  had  determined  or  elected  to  and 
would  buy  and  take  said  500  acre  tract  of  land 
at  the  price  of  $6.25  per  acre.  Without  proof 
of  this  allegation,  the  plaintiffs  are  not  entitled 
to  the  relief  prayed  for,  and  the  burden  of  es- 
tablishing this  fact  rests  upon  them. 

J'he  bul  also  alleges  that  the  notice  of  accept- 
ance ^ven  by  the  plaintiffs  to  John  Burr  with- 
in said  "sixty  days"  was  in  writing,  and 
they  neither  pretend  nor  claim  in  their  bill  that 
they  ever  gave,  or  autborized  any  person  to 
give,  or  that  any  person  for  them  ever  did  give, 
to  him,  any  notice  of  their  acceptance,  other 
than  a  "  notice  in  writing."  It  does  not  appear 
that  the  plaintiffs  ever  authorized  tbe  witness 
Reading  to  give  notice  of  their  acceptance  of 
Burr's  offer  to  sell,  and  it  is  very  clear  that  the 
acceptance  mentioned  and  relied  on  in  their  bill 
is  not  the  notice  mentioned  by  Reading. 

The  witness  Matthews,  the  agent  and  attor- 
ney of  the  plaintiffs — who  according  to  his  tes- 
timony was  specially  directed  by  them  to  give 
notice  to  John  Burr  that  they  had  elected  and 
determined  to  take  the  tract  of  land  mentioned 
in  Exhibit  A,  etc. — testifies,  as  we  have  already 
seen,  that  "  not  later  than  Julv  15,  1883,  he 
communicated  the  notice  to  saia  John  Burr  by 
mail." 

This  witness  does  not  pretend  to  say  that  he 
ever  afterwards  saw,  conversed  with,  or  learned 
from.  Burr  that  his  communication  sent  to  him 
by  mail  was  ever  in  factreceivedby  him  at  any 
time.  We  are  not  even  at  liberty,  in  the  pres- 
ence of  his  deposition,  to  suppose  that  this 
witness  did  not  clearly  apprehend  the  necessity 
of  proving  that  his  communication  sent  by  mail 
had  in  fact  been  received  by  Burr;  for,  while 
unable  to  testify  to  this  material  fact  from  bis 
personal  knowledge,  it  seems  as  if  he  desired 
to  supply  it  by  detailing  the  statements  made 
to  him  some  time  afterwards  by  the  witness 
Reading.  If  the  witness  Matthews  could  have 
proved  this  material  fact  from  his  personal 
knowledge,  it  was  his  duty,  both  as  witness 
and  counsd,  to  do  it;  and  we  must  presume  he 
would  have  done  so. 

There  is  no  other  evidence  in  the  cause  tend- 
ing to  show  that  the  notice  communicated  by 
Matthews  by  mail  to  Burr  was  ever  in  fact  re- 
ceived by  bim,  and  his  deposition  on  this  point 
fails  to  establish  this  material  fact  The  coun- 
sel for  the  appellants  lays  much  stress  in  his 
argument  upon  the  statement  of  the  witness 
Reading  in  regard  to  the  preparation  of  the 
deed,  and  sending  the  same  to  Isaac  MacNeel. 
The  counsel,  arffiiendo,  says:  "  It  was  mutually 
agreed  that  A.  F.  Matthews  was  to  prepare  the 
deed  and  send  it  to  Isaac  MacNeel  at  Mill  Point, 
where  Burr  and  his  wife  would  sign  it.  This 
is  practically  undisputed.  The  deed  was  seat 
and  expected  by  Burr  as  he  sent  for  his  mail." 

In  this  statement  the  counsel  is  mistaken  in 
a  most  material  point.  As  a  witness  for  the 
plaintiffs,  said  counsel  does  not  pretend  to  have 
any  personal  knowledge  on  this  point.  All 
he  knows  he  said  he  learned  from  the  witness 
Reading,  who  in  his  testimony  does  say  that 
Burr  said:  *'  Send  It  to  Isaac  MacNeel,  as  I  al- 
ways get  him  to  attend  to  such  matters  for  me." 
This  witness  then  says:  '*  I  told  him  that  tbe 
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deed  would  be  there  in  a  few  days,  and  for 
himself  and  wife  to  execute  the  same,  brioff 
it  to  Mr.  Alex.  F.  Matthews  atLewisburff,  and 
the  money  would  be  ready."  He  replied  he 
would  do  so.  So  far  as  appears  from  the  tes- 
timony in  this  record,  the  witness  Reading 
ncTer  afterwards  bad  any  interview  with  Jobn 
Burr  in  relation  to  this  matter.  He  does  not 
fix  the  date  of  this  conversation.  He  merely 
says  that  in  "July  following  "he  called,  and 
told  Mr.  Burr,  etc.  The  witness  Matthews  tes- 
tifies that  between  the  15th  and  28th  of  July, 
1888,  he  was  requested  to  prepare  a  suitable 
deed,  etc.,  and  that  he  did  so,  not  later  than 
the  28th  of  July,  1888,  and  sent  it  by  mail  to 
Isaac  MacNeel,  at  Mill  Point.  The  depositions 
of  Henry  N.  Thomas,  Isaac  MacNeel,  Cathe- 
rine J.  Burr,  Alvin  Burr  and  William  C.  Burr 
were  taken  on  behalf  of  the  defendants.  Those 
of  Alvin  and  William  C.  Burr  were  except^ 
to  by  the  plaintiffs  as  incompetent.  Claim- 
inii:  an  interest  in  said  600  acres  as  heirs  of  John 
Burr,  the  objection  to  their  competency  must 
be  sustained. 

The  witness  Catherine  J.  Burr,  the  widow 
of  John  Burr,  was  present  at  the  interview 
mentioned  by  the  witness  Reading.  She  testi- 
fies that  "  Mr.  Reading  came  to  our  house  on 
Sunday  morning,  about  the  18th  or  28d  of  July, 
1888 — I  can't  state  the  exact  date— and  asked 
mv  husband  for  the  old  deed,  and  my  husband 
told  him  he  did  not  do  business  on  Sunday, 
and  would  not  give  him  the  deed  on  that  day; 
and  I  spoke  up  and  told  some  of  the  children  to 
give  Mr.  Reading  the  deed,  which  the^  did,  and 
ne  copied  from  it  the  courses  and  distances." 

To  the  question,  "What  was  said  about 
sending  the  deed  for  your  husband  to  sign?" 
she  answered,  "  My  husband  told  him  to  send 
his  mail  to  Mill  Point." 

To  the  question,  "Did  Mr.  Burr  tell  Mr. 
Reading  to  send  any  mail  of  his  to  Isaac  Mac- 
Neel?" she  answered,  "  No;  he  never  told  him 
anything  of  the  kind." 

To  the  question,  **  Could  any  conversation 
have  taken  place  between  your  husband  and 
Mr.  Reading  after  the  conversation  you  speak 
of,  and  dunng  the  same  day?"  she  answered, 
*'No;  he  left,  and  I  don't  think  he  ever  saw 
him  again." 

To  Uie  question,  "  State  what  was  said  by 
Mr.  Reading  as  to  buying  and  paying  forvour 
husband's  lands,"  she  answer^,  "  Mr.  Read- 
ing said:  'If  we  take  your  land,  we  will  give 
you  ample  time  to  comply  within  the  sixty  days 
and  send  your  mail  to  Mill  Point.' " 

To  the  question,  "  Do  you  know  of  your  hus- 
band going  or  sending  to  Mill  Point  for  mail 
which  Mr.  Reading  might  send  or  have  sent  to 
him?"  she  answered,  **  Yes  sir;  he  had  a  boy 
working  for  him,  named  Henry  Thomas,  who 
was  sent  twice,  and  Mr.  Burr  went  twice  him- 
self." 

To  the  Question,  **  Did  Mr.  Burr  ever  get  an^y 
draft  of  a  aeed  for  his  land  from  Lewisburg;  if 
so,  when?"  she  answered,  "  Yes,  he  got  a  form 
of  a  deed  from  Lewisburg  on  the  l7th  of  Au- 

fust,  1888,  when  his  son  Alvin  told  him  the 
eed  was  at  Mill  Point,  at  Isaac  MacNed's." 
To  the  further  question,  "Was  Mr.  Burr 
present,  or  did  he  have  any  notice  of  any  sur- 
vey of  his  land  by  Mr.  Reading,  or  anyone 
else?"  she  answered,  "No;  he  was  not  pres- 
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ent  at  the  survey,  and  he  had  no  notice  of  It. " 

The  deposition  of  Henry  H.  Thomas  was  aa 
follows: 

"  First  question,  by  F.  J.  Snyder  attorney, 
etc. :  '  Were  you  ever  sent  by  John  Burr  (dur- 
ing the  time  ^ou  worked  for  him  in  1883)  to  Mill 
Point  after  his  mail?  A.  Yes,  sir;  I  was  there 
for  his  mail  on  the  4th  and  11th  days  of  Au- 
gust, 1888.  Mr.  Burr  told  me  he  wanted  to 
see  if  there  was  any  mail  there  in  regard  to  his 
land.' 

"Second  question  by  same:  'Did  you  get  any 
mail  on  either  day  for  Mr.  Burr?  A.  No,  sir; 
I  did  not.* 

"Third  question  by  same:  'Did  you  know  of 
31r.  Burr  going  for  hia  own  mail  about  the 
same  time?  A.  He  went  about  the  28th  of 
July,  1883,  and  he  got  the  deed  sonve  time  aft- 
er the  11th  day  of  August,  1888.  I  don't  know 
exactly  when.'  And  further  this  deponent 
saith  not.     Henry  H.  Thomas." 

The  deposition  of  Isaac  MacNeel,  taken  on 
the  81st  of  March,  1885,  is  as  follows: 

"  *  Did  you  in  July  or  August,  1884,  receive 
from  A.  F.  Matthews,  by  mail,  a  blank  deed, 
to  be  signed  by  John  Burr,  conveying  his  land 
to  Weaver  &  Betts  and  others?  A.  I  did  not 
receive  such  deed  in  1888,  but  did  receive  a 
deed,  I  think,  in  July  or  August,  1834,  and  mv 
recollection  is  that  it  was  to  convey  his  lands 
to  Weaver  &  Betts,'  etc. 

"Second  uuestion:  'When  was  he  first  notified 
that  you  had  it?  A.  It  was  a  short  time  after 
I  received  it — the  date  I  cannot  fix.' 

"Third  question:  'Did  John  Burr  have  any  of 
his  mail  addressed  to  you  previously,  or  ac- 
knowledge any  deed  before  you?  A.  He  did 
not.' 

"Fourth  question:  '  Was  there  any  under- 
standing between  Reading,  If^hn  Burr,  and  you 
that  a  deed  should  be  sent  here  for  said  Burr 
to  acknowledge?  A.  There  was  not'  Isaac 
MacNeel." 

The  witness  Catherine  J.  Burr  contradicts 
the  statement  of  the  witness  Reading,  that  Burr 
directed  him  to  send  the  blank  d^  to  Isaac 
MacNeel ;  for  she  expressly  denies  that  her  hus- 
band told  him  to  send  any  of  his  mail  to  Isaac 
MacNeel,  or  that  he  told  him  anything  of  the 
sort;  and  she  states  that  what  her  husmind  did 
say  to  him  was  "  to  send  his  mail  to  Mill  Point." 

It  is  evident  from  this  testimony  that  Jobn 
Burr  expected  that  the  blank  deed,  which  Read- 
ing voluntarily  proposed  to  have  prepared, 
would  be  sent  to  him  at  Mill  Point;  for  he  not 
only  went  to  Mill  Point  himself  for  mail  about 
the  28th  of  July,  1888,  but  he  sent  the  witness 
Thomas  to  the  same  place  for  his  mail  on  the 
4th  and  on  the  1 1th  of  August,  1888,  and  he 
told  him  he  wanted  to  see  if  there  was  any  mail 
there  in  regard  to  his  land,  but  the  witness  got 
no  mail  for  the  said  Burr  on  either  day. 

Some  time  after  the  11th  day  of  August, 
1883,  according  to  the  witness  Thomas,  and 
on  the  17th  of  August,  1888,  according  to  the 
witness  Catherine  J.,  John  Burr  again  went  to 
Mill  Point,  and  got  the  form  of  a  deed  from 
Lewisburg  at  Isaac  MacNeel's,  when  his  son 
Alvin  tola  him  the  deed  was  at  Mill  Point,  at 
Isaac  MacNeel's.  According  to  the  testimony 
of  MacNeel,  he  received  a  d^  in  July  or  Au- 
gust, 1884,  not  in  1888,  that  was  to  convey  his 
land  to  Weaver  A  Betts  and  others,  and  thnl 
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he  notified  Burr  tbat  be  had  it  a  ahort  time  aft- 
er he  received  it,  but  could  not  fix  the  date. 

From  this  eyidence  it  is  quite  certain  tbat  at 
whatever  date  this  blank  deed  may  have  been 
pbioed  in  the  postofflce  at  Lewisbnrg,  and  sent 
07  maH  to  Isaac  MacNeel  at  Mill  Point,  it  was 
not  received  until  some  time  after  the  11th  of 
August,  1888,  and  that,  if  not  sooner  received, 
it  was  not  charoeable  to  any  want  of  diligence 
on  the  part  of  John  Burr.  The  blank  form  of 
the  de»l  received  from  Lewisbu^  by  John 
Burr  from  the  hand  of  Isaac  Macme).  at  least 
six  days  after  the  sixty  days  had  expired,  filed 
as  an  exhibit  with  said  deposition  of  Alvin 
Burr,  is  in  the  words  and  figures  following: 

"This  deed,  made  and  entered  into  this  the 
^8th  day  of  July,  1883,  between  John  Burr  and 
Catherine  Burr,  bis  wife,  parties  of  the  first 
part,  and  J.  F.  Weaver  and  W.  W.  Betts, 

grtners  composing  the  firm  of  Weaver  & 
itts,  U.  Emery  and  R.  C.  Reading,  partners 
composing  the  firm  of  Emery  &  Keading, 
and  f^unk  Reading,  parties  of  the  second  part, 
witoesseth,  tbat  the  said  parties  of  the  first 
part,  for  and  in  the  consideration  of  the  sum  of 
$10  to  them  paid,  the  receipt  whereof  is  hereby 
acknowledged,  have  given,  granted,  bargained 
and  sold,  and  do  by  these  presents  eive,  g[rant, 
bargain,  sell  and  convey,  to  the  said  parties  of 
the  second  part,  the  following  tract  or  parcel 
of  land  of  which  the  said  Weaver  &  Betts,  the 
said  Emery  &  Reading,  and  the  said  Frank 
Reading,  are  each  to  have  and  hold,  respect- 
ively, one  equal  undivided  third  part  or  inter- 
est, viz. :  a  tract  or  parcel  of  land  situated  in 
Pocahontas  County,  W.  Ya.,  in  the  Greenbrier 
Valley,  on  the  waters  of  Laurel  Run,  which 
was  conveyed  to  said  John  Burr  by  William 
Eetlisdn,  by  deed  recorded  in  the  office  of  the 
clerk  of  the  County  Court  of  Pocahontas 
County,  in  Deed  Book  No.  S,  page  808,  and  is 
bounded  as  follows:  Beginning  at  two  white 
oaks  on  south  side  of  Round  Knob,  corner  to 
Daniel  Kellison;  thence  S.,  20**  W.,  200  poles, 
to  a  sofcar  red  oak  and  spruce,  by  a  branch; 
thence  S.,  70  E.,  400  poles,  to  two  white  oaks 
and  white  pine,  in  a  hollow,  comer  to  lot  No. 
1  of  the  2f  acClanahan  surv^;  and  with  same 
K,  20  £.,  172  poles,  to  two  white  oaks;  thence 
K.,  70  W.,  400  poles,  to  the  beginning— con- 
taining four  hundred  sixty-seven  and  one  half 
acres,  the  same  beine  one  half,  or  near  one 
half,  of  lot  No.  2  of  the  MacClanahan  survey. 
And  the  said  parties  of  the  first  part  covenant 
that  they  will  warrant  generally  the  title  to  the 
property  hereby  conveyed  to  the  said  parties  of 
the  second  part  Witness  the  following  signa- 
tures and  seals: [Seal.]  

(ScaL]" 

An  inspection  of  this  blank  deed,  sent  by  the 
plaintiffs'  counsel  to  Isaac  MacNeel  at  Mill 
roint,  to  be  executed  by  John  Burr  and  his 
wife,  satisfies  our  minds  that  it  was  one  he  was 
not  bound  to  execute  until  he  was  fully  in- 
formed by  the  plaintiffs  of  their  several  and 
respective  interests  in  the  said  land.  60  far  as 
this  record  shows,  he  had  never  been  informed 
who  Uie  parties  were  for  whom  F.  P.  Huxthal 
was  negotiating,  nor  what  interest  tbey  had  or 
claimed  to  have  in  the  land.  The  considera- 
tion, instead  of  being  truly  stated  at  $6.25  per 
4u^re,  or  at  a  gross  sum  equal  to  the  value  of 
467i  acres,  or  of  500  acres  at  $6.26  per  acre,  is 
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stated  as  the  "sura  of  filO,  the  receipt  whereof 
was  thereby  acknowleoged." 

And  while  Burr  had  held  this  land,  since 
1854,  according  to  the  metes  and  bounds  speci- 
fied in  his  deed  from  Kellison,  this  blank  deed 
required  him  to  convey  all  of  his  land,  but 
arbitrarily,  and  without  his  consent,  shortened 
one  of  his  lines  twenty-ei^ht  poles,  diminishing 
the  number  of  acres  thirty-two  and  one  half. 
This  was  imposing  upon  him  conditions  alto- 
gether different,  and  vastly  more  onerous,  than 
those  proposed  in  liis  offer  of  the  7tb  of  June, 
1888.  And  when  it  is  attempted  to  impose 
upon  him  the  additional  burden  that  he  shall 
not  only  execute  and  deliver  to  the  plaintiffs 
such  a  deed,  but  also  leave  his  home  in  Poca- 
hontas County,  and  carry  the  same  to  the 
plaintiffs'  counsel  at  Lewisburg,  in  an  adjoin- 
ing county,  upon  the  assurance  of  the  witness. 
Riding,  that  when  he  did  so  the  money  would 
be  ready  for  him,  it  is  perfectly  manifest  tbat 
the  plaintiffs  ,never  in  fact  accepted,  or  in- 
tended to  accept,  unconditionally,  the  proposal 
made  by  him,  in  such  manner  as  to  be  binding 
on  themselves. 

As  already  stated  in  this  opinion,  so  far  as 
the  evidence  shows,  the  plaintiffs  have  never 
paid  nor  tendered  to  John  Burr  any  part  of  said 
purchase  money  during  said  sixty  days,  nor 
have  they  done  so  at  any  time  since;  nor  does 
either  witness,  Reading  or  Matthews,  state 
that  tbey,  or  either  of  them,  ever  informed 
John  Burr  that  the  money  was  in  the  bands  of 
said  Matthews,  or  that  be  was  authorized  or 
directed  to  pay  the  same,  or  any  part  thereof, 
to  Burr.  According  to  Reading,  he  informed 
Burr  tbat  when  he  executed  and  carried  the 
deed  to  Matthews  at  Lewisburg  the  "money 
would  be  ready."  And  according  to  Matthews, 
he  says  "he  informed  him,"  etc.,  "that  the 
plaintiffs  had  elected,"  etc.,  and  that  "they 
were  prepared  to  pay  for  said  land  accortling 
to  said  terms,  so  soon  as  he  should  convey  the 
same  to  them  by  proper  deed."  "The  plaint- 
iffs placed  in  my  hands  an  amount  of  money 
sufficient  to  pay  for  said  land  in  full,  audi 
have  had  the  money  ever  since,  and  still  have 
it,  in  readiness  to  pay  for  the  said  land;  but  the 
deed  was  never  executed  or  delivered,  and 
hence  the  money  has  never  been  paid." 

The  witness,  Matthews,  was  doubtless  a  very 
safe  custodian  of  the  money  necessary  to  pay 
for  the  land;  and  as  the  sixty  days  had  nearly 
expired,  and  it  was  not  known  what  day  it 
might  be  needed,  it  was  a  wise  prudence  on 
the  part  of  the  plaintiffs  to  permit  it  to  remain 
in  their  counsers  hands  until  they  should  direct 
him  to  pay  the  same  to  Burr.  Was  this  direc- 
tion of  the  plaintiffs  ever  given  to  Matthews  to 
pay  the  same  to  Burr  ?  And  was  Burr  ever 
informed  that  the  money  was  deposited  in  the 
hands  of  Matthews  to  pay  for  the  land  ? 

Upon  this  last  question  there  is  not  a  scintilla 
of  evidence  tending  to  show  that  this  fact  was 
ever  communicated  to  him.  Ignorant  of  the 
fact  that  the  money  to  pay  for  his  land  had 
been  deposited  in  the  hands  of  said  ^latthews, 
and  uninformed  whether  the  plaintiffs,  or  any 
other  person,  would  pay  him  the  money,  if  he 
should  go  to  Lewisburg  for  it,  John  Burr 
properly  declined  to  make  the  journey  to  that 

Elace,  from  his  home  in  Poctinontas  County, 
1   performance  of  a  promise  made  without 
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consideration  to  the  witness,  Reading,  that  he 
would  carry  the  "deed  to  Matthews  at  Lewis- 
burg/'  which  imposed  upon  him  no  legal  obli- 
gation to  do  so. 

And  when  we  consider  the  terms  inserted  in 
the  form  of  the  deed  prepared  by  Matthews, 
and  sent  by  him  to  John  Burr,  whereby  he 
was  required  "to  convey^'  his  land  to  the  plaint- 
iff for  the  "consideration  of  f  10,"  and  dimin- 
ishing the  number  of  acres  from  500  to  467i, 
and  changing  the  length  of  one  of  the  lines 
thereof  from  200  to  172  poles,  before  they  were 
even  "prepared  to  pay  lor  it,"  it  was  the  part 
of  common  prudence  on  the  part  of  John  Burr, 
as  well  as  his  clear  tight,  to  repudiate  his  said 
promise  made  to  said  Reading,  and  to  stand 
upon  the  terms  of  his  offer  made  on  the  7th  of 
June,  1888,  which  had  not  and  could  not  have 
been  chaneed  by  said  verbal  promise  that  he 
and  his  wue  would  execute  the  deed,  and  that 
he  would  brin^  it  to  31r.  Alexander  F.  Mat- 
thews at  Lcwisburg. 

If  the  plaintiffs  desired  to  convert  said  "offer" 
into  a  valid  and  binding  contract,  binding  upon 
themselves  as  well  as  upon  John  Burr,  it  was 
not  only  their  privilege  to  accept  uncondition- 
ally the  terms  thereof,  but  it  was  their  duty  to 
comply  with  them  in  all  respects  as  far  as  pos- 
sible within  said  "sixty  days,"  by  paying  or 
tendering  to  him  the  price  of  the  land,  and  until 
they  did  so  Burr  was  in  no  default;  and,  not 
being  himself  bound,  the  plaintiffs  were  not 
bound,  and  no  action  could  be  maintained  by 
either  party  against  the  other.  Having  reached 
the  conclusion  that  tho  bill  cannot  be  main- 
tained upon  its  merits, we  decline  to  express  any 
opinion  upon  the  demurrer  thereto. 

For  the  reasons  hereinbefore  stated,  the  de- 
cree of  the  Circuit  Court  of  Foedhonia%  County, 
Tendered  herein  an  ifie  iUt  qf  OeU^fer,  1886, 
muet  be  retereed,  tnth  coets. 

And,  this  court  proceeding  to  render  such  de- 
cree as  the  said  circuit  court  should  have  ren- 
dered, we  are  of  opinion  that  the  plaintiffs  are 
not  entitled  to  the  relief  prayed  for;  on  consid- 
eration whereof  it  is  adjudged,  ordered  and  de- 
creed that  the  plaintiffs'  bul  be  dismissed,  and 
that  they  pay  to  the  defendants  their  costs  about 
their  defense  in  the  circuit  court  expended. 

Johnfloiiy  P.,  and  €k*eeii«  /.,  concurred. 

• 

Snyder*  J.,  dissenting: 

It  seems  to  me  that  the  foresoinff  opinion  is 
erroneous  in  its  deduction  of  legal  principles 
from  the  authorities,  and  in  its  conclusion  upon 
the  facts  in  this  case.  It  is  especially  unfortu- 
nate in  failing  to  discriminate  fully  the  differ- 
ence between  an  offer  and  an  option.  An  offer 
is  a  mere  proposal,  without  any  limitation  as  to 
time;  and,  unless  accepted  at  the  earliest  practi- 
cable time, the  law  presumes  it  to  be  withorawn ; 
and  a  subsequent  acceptance  will  impose  no 
obligation  on  the  proposer,  although  he  has 
done  no  act  and  given  no  notice  of  his  with- 
drawal. On  the  other  hand,  an  option  is  a 
contract  by  which  the  one  party  agrees  to  do 
some  specified  act  upon  the  assent  or  acceptance 
of  the  other  party  within  a  fixed  time.  The 
contract  consists  of  the  mutual  assent  of  the 
two  parties  that  the  proposal  shall  remain  open 
and  continue  to  be  binding  upon  the  proposer 
for  the  time  specified,  or  until  the  other  party 
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absents  to  or  ajnees  to  accept  the  proposal  be- 
fore the  Ume  fixed  expires. 

In  order  to  make  such  contract  binding,  it 
is  not  necessary  that  there  should  be  any  ex- 
pressed  consideration.  It  will  be  sufficient, 
whether  any  benefit  accrues  to  the  proposer  or 
not,  if  the  other  party  sustains  any  loss  or  pre- 
judice as  the  necessary  or  implied  consequence 
of  the  contract  or  amement  of  the  parties; 
that  is,  as  expressed  In  the  foregoing  opinion, 
*'Itis  sufficient  if  something  flows  from  the 
person  to  whom  it  is  made,  and  the  promise  is 
the  inducement  to  the  transaction."  Upon  the 
assent  to  or  acceptance  of  the  proposal  within 
the  time  specified,  the  contract  becomes  abso- 
lute between  the  parties  and  their  obligations 
mutual.  The  contract,  then,  ceases  to  be  a 
mere  proposal  or  option;  but  a  contract  mutu- 
ally binding  upon  both  parties,  cither  of  whom 
may  conopei  its  specific  execution  in  a  court  of 
equity.  Smith's AppM  PtiAl^t;  Poroeroy,Cont. 
g  168,  and  notes;  BeynoldsY.  Tompkine,  23  W. 
Va.  229;  VaeeaultY.  Edwarde,  48  CaL  458; 
HaU  V.  Center,  40  Cal.  08;  Maughlin  ▼.  Perry ^ 
85  Md.  852;  BhHne  v.  Qtyrdm,  49  N.  H.  444; 
Attix  V.  P^lan,  6  Iowa,  886;  Watte  v.  WaddU, 
81  U.  8.  6  Pet  892  [8L.  ed.  487];  1  Wharton. 
Cont.  §  18,  and  cases  cited. 

But  it  is  whollv  unnecessary  to  consider  or 
determine  these  important  questions  in  this 
case,  since  it  is  apparent  that  the  elaborate  dis- 
cussion of  them  m  the  preceding  opinion  is 
merely  obiter  dictum.  It  is  in  that  opinion  con- 
ceded that  the  paper  signed  by  John  Burr, 
whether  regarded  as  a  mere  offer  or  as  an  op- 
tional contract,  was  a  continual  proposal  for 
the  sixty  days'  tiyie  specified  tberedn,  and  that* 
if  accepted  by  the  plaintiffs  within  that  time, 
it  became  a  valid  contract,  and  binding  upon 
the  parties.  The  only  material  inquiry,  there- 
fore, in  this  case,  is  whether  the  plaintiffs  with- 
in the  sixty  days  accepted  said  proposal  in  such 
a  manner  as  to  convert  it  into  a  valid  contract, 
binding  both  upon  themselves  and  the  said 
John  Burr. 

In  Mactier  v.  Frith,  *6  Wend.  103,  the  court, 
after  a  full  and  mature  consideration,  decided 
the  followingpropositions:  From  the  moment 
when  the  mmds  of  the  contracting  parties 
meet,  signified  by  overt  acts,  the  contract  is 
oblifpitory ,  although  a  knowledge  of  such  con- 
currence is  not  known  at  the  time  to  both  par- 
ties. A  bargain  may  be  considered  as  closed 
when  nothing  mutual  between  the  panics  re- 
mains to  be  done  to  give  to  either  a  right  to 
have  it  carried  into  effect.  Tlie  death  of  a  pur- 
chaser, after  a  contract  is  closed,  will  not  pre- 
vent the  delivery  of  the  goods  to  his  represent- 
ative. In  this  case  the  sale  was  made  by  cor- 
respondence, and  the  purchaser  died  before 
he  received  the  letter  of  the  seller  accepting 
the  offer  to  purchase,  but,  it  appearing  that 
the  letter  of  acceptance  was  written  before  the 
death  of  the  purchaser,  the  court  held  that  the 
sale  was  completed,  although  the  purchaser 
died  without  knowing  the  purchase  had  been 
made,  or  that  his  offer  had  been  accepted.  Mr. 
Justice  Marcy,  in  delivering  the  opinion  in  that 
case,  says: 

**  What  I  mean  by  its  [the  contract]  being 

^Seenoteat  beginning  and  digested  citations  at 
end  of  case.  Lawyers*  edition.   iBep.] 
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dosed,  is  that  nothing  mutual  between  the  par- 
ties remains  to  be  done  to  give  to  either  a  nghf 
to  have  it  carried  into  effect;  either  can  enforce 
it  against  the  other,  or  recover  damages  for  the 
nonfulfillment  of  it"    Page  115. 

And  again,  on  page  119,  he  says:  "  What 
shall  constitute  an  acceptance  will  depend,  in 
a  great  measure,  upon  circumstances.  The 
mere  determination  of  the  mind,  unacted  on, 
can  never  be  an  acceptance.  Where  the  offer 
is  bf  letter,  the  usual  mode  of  acceptance  is  the 
eenaing  of  a  letter  announcing  a  consent  to  ac- 
cept; where  it  is  made  by  a  messenger,  a  de- 
termination to  accept,  returned  through  him, 
or  sent  by  another,  would  seem  to  be  all  the 
law  requires,  if  the  contract  may  be  consum- 
mated without  writing.  There  are  other  modes 
which  are  equally  conclusive  upon  the  parties. 
Keeping  sOence,  under  certain  circumstances, 
is  an  assent  to  a  proposition.  Anything  that 
shall  amount  to  a  manifestation  of  a  formed 
determination  to  accept,  communicated,  or  put 
in  the  proper  way  to  be  communicated,  to  the 
party  making  the  offer,  would  doubtless  com- 
plete the  contract;  but  a  letter  written  would 
not  be  an  acceptance,  so  long  as  it  remained 
in  the  possession  or  under  the  control  of  the 
writer." 

Where  the  offer  is  In  writing,  the  acceptance 
may  be  by  parol.  It  need  not  be  in  writing 
to  constitute  a  valid  contract,  capable  of  being 
enforced  in  a  court  of  equity,  or  for  the  recov- 
ery of  damages  for  its  breach  at  law.  Capehart 
V.  HaU,  6  W.  Va.  647;  Oreigh  v.  Bogg9,  19  W. 
Ya.  240. 

In  the  case  at  bar  the  witness  Harrison  Bead- 
in27  testifies  that  he,  as  the  agent  for  the  plaint- 
iffs, wrote  the  body  of  the  paper  constituting 
the  option,  and  that  John  Burr  signed  it  in  his 
presence;  that  in  July  following  he  called  on 
Burr,  and  told  him  the  plaintiff  "  would  take 
snid  proixnty  at  the  price  agreed  upon;"  that 
Burr  banded  him  his  deed  tor  the  purpose  of 
getting  a  description  of  the  land,  by  which  the 
witness  was  to  have  a  deed  prepared  and  sent 
to  Hacl^eel  before  whom  he  was  to  acknowl- 
edge it.  This  witness  then  testifies:  "  I  told 
him  that  the  deed  would  be  there  in  a  few 
days,  and  for  himself  and  wife  to  execute  the 
same,  bring  it  to  Mr.  Alex.  F.  Matthews  at 
Lewisburg.  and  the  money  would  be  ready. 
He  replied  that  he  would  do  so." 

This  testimony  is  corroborated  by  Mrs,  Burr, 
who  testifies  that  in  July,  1888,  Mr.  Reading 
got  the  old  deed  from  her  husband  to  prepare 
a  deed  for  them  to  execute,  and  that  the  same 
was  to  be  sent  to  Mill  Point,  where  MacNeel 
lived.  The  testimony  further  shows  tbatBiur 
afterwards  got  the  deed  which  had  been  pre- 
pared for  him  to  execute  from  MacNeel;  but 
whether  it  had  been  sent  to  Mill  Point  before 
or  after  the  sixty  days  had  expired  does  not  ap- 
pear, but  the  circumstances  tend  to  show  that 
it  had.  Do  these  facts  constitute  an  acceptance 
of  the  proposal  on  or  before  the  7th  day  of  Au- 
gust, 1883,  the  date  at  which  the  option  ex- 
pired? If  the  acceptance  was  made  within  the 
sixty  days,  it  became  an  absolute  contract,  mut- 
nally  binding  upon  both  the  parties.  But,  in 
order  to  complete  the  contract,  it  must  be  ac- 
cepted unconditionally  and  according  to  its 
terms,  unless  the  terms  are  waived  or  altered 
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by  the  consent  of  twth  the  parties.'  The  option 
provided  that  the  sale  should  be  for  cash,  but 
IS  silent  as  to  the  time  of  the  conveyance  of  the 
land.  The  sale  is  by  the  acre,  but  the  quanti- 
ty of  land  is  left  uncertain  by  the  words  "more 
or  less "  in  the  option.  The  ^ross  sura  to  be 
paid  is  not  fixed,  but  the  price  is  fixed  at  $6.25 
per  acre  for  500  acres,  more  or  less.  It  is  ap- 
parent, therefore,  from  the  face  of  the  paper, 
that  it  was  a  sale  by  the  acre  of  an  unceriain 
number  of  acres.  In  order  to  fix  the  quantity 
of  land,  so  as  to  determine  the  gross  sum  to  be 
paid,  a  survey  was  indispensable,  and  this  must 
have  l^en  contemplated  by  the  parties.  It  was 
certainly  as  much  the  duty  of  Burr  as  it  was 
of  the  purchasers  to  ascertain  the  number  of 
acres  sold,  because  that  was  necessary  to  fix 
the  amount  to  be  paid.  Without  having  the 
gross  price  thus  determined.  Burr  could  not 
make  a  demand  for  the  sum  due  him,  and  the 
purchasers  could  not  pay,  or  even  tender,  the 
purchase  money. 

It  is  also  a  well  settled  principle  of  law  that 
a  sale  of  land  for  cash  makes  the  payment  of 
the  price  and  the  conveyance  of  the  land  de- 
pendent and  contemporaneous  acts.  RunJde 
V.  Johruon,  80  111.  828. 

In  this  option  no  provision  is  made  for  an^ 
conveyance.  This,  of  itself,  is  the  best  evi- 
dence that  the  conveyance  was  to  be  made  at 
the  time  the  purchase  money  was  paid;  for,  if 
payment  is  to  precede  the  con veyance,  then  the 
purchaser  will  have  no  means  of  compelling 
the  conveyance.  The  contract  makes  no  pro- 
vision for  such  conveyance  either  before  or 
after  payment;  and  therefore,  according  to  its 
terms,  no  action  or  suit  could  be  brought  to 
compel  a  conveyance. 

This  was  the  situation  in  which  Burr  and 
the  plaintiff's  agent  Reading  found  the  facts  in 
July,  1888,  when  they  met,  and  Heading  in- 
formed Burr  that  the  plaintiffs  would  take  the 
land  at  the  price  agreed  upon.  It  is  evident, 
both  from  tne  neccssit}'  of  the  case  and  the  acts 
and  conduct  of  the  parties,  that  both  Burr  and 
Heading  understood  that  the  acceptance  then 
made  was  absolute  and  unconditional,  accord- 
ing to  the  exact  terms  prescribed  in  the  option. 
Neither  of  them  supposed  that  the  acceptance 
did  not  cover  all  the  terms  of  the  offer.  Burr, 
being  an  honest  and  sensible  man,  knew  that 
it  would  be  unreasonable,  as  well  ,as  impracti- 
cable, to  demand  the  purchase  money  at  that 
time,  or  to  exi)ect  or  desire  payment  until  the 
survey  had  been  made  and  until  he  had  exe- 
cuted and  was  ready  to  deliver  his  deed  for  the 
land.  He  understood  Uiat  his  offer  required 
this  of  him,  as  it  unquestionably  did;  and 
therefore  he  promptly  assented  to  Mr.  Head- 
ing's suggestion,  and  voluntarily  agreed  to  go 
to  Mill  Point,  get  the  deed,  acknowledge  it,  and 
then  take  it  to  Lewisburg,  and  get  his  money 
upon  its  delivery  to  the  plaintiffs'  attorney. 

This  did  not  involve  any  modification  of  the 
terms  of  the  written  option.  It  was  simply  a 
convenient  and  satisfactory  mode,  agreed  upon 
by  both,  to  carry  into  effect  the  contract  which 
had  already  been  completed  by  the  unqualified 
acceptance  of  it  by  Heading  for  the  purchasers. 
If  Burr  did  not  understand  that  the  acceptance 
was  absolute,  or  if  he  desired  a  more  rornial 
and  definite  acceptance,  it  was  his  duty  then 
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and  there  to  say  to,  Id  order  to  give  Reading 
an  opportunity  to  make  it  complete  and  satis - 
f  actoiT  to  him. 

In  Stone  v.  Tyree,  Green,  J,,  quoting  with 
approval  from  Jow€r%  v.  Phelp§,  8d  Ai  k.  468, 
says:  "  A  party  wlio  by  his  acts,  declarations, 
or  admissions,  or  by  failure  to  act  or  speak 
wlien  he  should  do  so,  either  dcsi^edlv,  or 
with  willful  disregard  of  the  rights  of  others, 
induces  or  misleads  another  to  conduct  or  deal- 
ings which  he  could  not  have  entered  upon  but 
for  this  misleading  influence,  will  not  be  al- 
lowed afterwards  to  come  in  and  assert  his 
right  to  the  detriment  of  theperson •misled. 
This  would  be  a  fraud."    80  W.  Va.  702. 

In  this  instance  Burr  did  not  even  remain 
silent,  but  in  the  most  direct  manner  affirmed 
that  the  acceptance  was  satisfactory  to  him, 
and  then  agreed  upon  the  arrangement  for  car- 
rying Uie  accepted  and  complete  contract  into 
effect,  which  he  in  words  assented  to  as  being 
also  satisfactory  to  him. 

The  ingenuity  and  verbal  analyses  so  exten- 
sively inaulged  in  in  the  preceding  opinion,  in 
order  to  escape  the  plain,  common  sense  mean- 
ing of  this  transaction,  never  occurred  to  John 
Burr.  It  is  evident  that  he,  at  that  time,  fully 
intended,  and  was  no  doubt  anxious  and  will- 
ing, tbat  the  sale  should  be  carried  into  effect. 
The  probability  is  that  this  puriH>se  oontinued 
until  he  received  the  deed  sent  him  to  execute, 
and  he  found  that  the  quantity  of  land  Was  less 
than  he  had  expected  it  to  be.  It  is  possible 
that  he  desired  a  resurvey  of  the  land,  or  some 
explanation  of  it.  and  for  this  reason  delayed 
executing  the  deed,  and  then  died,  still  in- 
tending to  perform  his  part  of  the  contract. 

But,  be  this  as  it  may,  it  is  certain  that  he 
never,  during  the  sixty  days  the  option  was  in 
force,  or  at  any  other  time  during  his  life,  to 
his  family  or  anyone  else,  questioned  the  valid- 
ity of  the  contract  he  had  made,  or  attempted 
to  repudiate  or  deny  that  it  was  binding  upon 
him.  When  the  contract  became  thus  com- 
pleted by  the  acceptance  of  the  option,  the 
limit  of  nxty  days  ceased  to  have  any  force. 

The  mutual  obligations  and  rights  of  both 
parties  from  the  time  of  the  acceptance  de- 
pended upon  the  contract,  without  regard  to 
the  limit  fixed  for  the  acceptance  of  the  option. 
There  was  nothing  in  the  contract  thus  com- 
pleted that  would  make  it  inoperative  and  void 
unless  carried  into  effect  in  sixty  days.  The 
parties  agreed  upon  the  manner  of  executing 
this  contract.  The  agent  of  the  plaintiffs  was 
to  send  the  deed  to  Mill  Point,  and  Burr  and 
wife  were  to  execute  it,  and  then  Burr  agreed 


to  take  it  to  Lewlsburg,  deliver  it  to  the  plaint- 
iffs' attorney,  and  get  the  purchase  money.  It 
was  not  a  condition  of  this  a^eemcnt  that  the 
deed  was  to  be  sent  to  Mill  Foint  within  the 
sixty  days,  or  within  any  other  fixed  time. 
The  deea  was,  however,  sent  in  a  short  time, 
and  was  received  by  Burr.  Whether  it  was 
within  the  sixty  days  or  not  is  wholly  imma- 
terial. 

The  plaintiffs  fully  complied  with  their  part 
of  the  agreement,  and  the  only  failure  to  carry 
out  the  agreement  was  on  the  part  of  Burr, 
who,  after  he  received  the  deed,  neither  exe- 
cuted nor  took  it  to  Lewisburg,  as  he  had 
agreed  to  do.  Neither  he  nor  hu  represenla- 
tlves  can  be  heard  to  set  up  his  own  default  as 
a  fiTound  for  avoiding  the  contract. 

The  legal  effect  of  the  contract,  as  we  have 
seen,  as  well  as  the  positive  agreement  of  the 
parties  entered  into  at  the  time  the  option  was 
accepted,  was  that  the  conveyance  and  pay- 
ment of  the  purchase  money  were  concurrent 
and  dependent  covenants  or  acts.  If  either 
wished  to  put  the  other  in  default,  it  was  in- 
cumbent upon  him  to  offer  to  perform  his  part 
of  the  agreement — that  is,  beiore  Burr  could 
put  the  plaiD  tiffs  in  default,  it  was  his  duty  to 
tender  the  deed,  as  his  contract  and  agreement 
required  him  to  do;  and  vice  versa,  in  order  to 
put  Burr  in  default,  it  was  incumbent  upon  the 
plaintiffs  td  tender  the  purchase  money  to  him. 
Neither  of  these  things  was  done  until  this  suit 
was  brought,  and  consequently  there  was  until 
that  time  no  le^l  default  by  either  party. 
But  when  the  plaintiffs  brought  this  suit,  and 
tendered  with  their  bill  the  purchase  money* 
and  demanded  a  conveyance  of  the  land,  theu 
Uie  representatives  of  Burr,  by  refusing  to  con- 
vey, were  put  in  default  If  Burr  or  his  ref>- 
resentatives  bad  sued  for  a  specific  performance 
of  this  contract,  they  would  have  been  com- 
pelled to  tender  a  deed  before  they  could  ob- 
tain a  decree  for  the  purchase  money.  This 
is  the  universal  practice  in  the  courts  of  this 
State. 

In  SnodgroM  v.  Wolf,  11  W.  Va.  168,  this 
court  held  that  '*  Covenants  are  dependent  or 
independent,  according  to  the  intention  and 
meaning  of  the  parties,  and  the  good  sense  of 
the  case;  and  technical  words  should  give  way 
to  such  intention" — citing  BrockenSraugh  v» 
Ward,  4  Rand.  (Va.)  865. 

WiUiout  further  jprolonffing  this  discussion^ 
in  a  matter  which  I  regard  as  too  plain  for  any 
serious  difference  as  to  the  result,  1  am  of  opin- 
ion that  the  decree  of  the  circuit  court  waa 
clearly  right,  and  should  be  affirmed* 
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Joseph  A.  M.  COLLINS 

V. 

Christian  lIlLLS  and  Catherine  M.  Limburg. 

(....Iowa....) 

XntozlcAtiii^  liquors  purchased  in  another 
State,  when  delivered  to  the  purchaser,  though 
remaining  In  the  original  packages,  become  at 
once  subject  to  the  laws  of  the  State  where  they 
are  delivered,  and  the  owner  has  no  right  to  use 
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or  dispose  of  them  in  a  manner  different  from 
that  prescribed  by  the  laws  of  the  State  for  the 
sale  or  use  of  such  property  generally. 

(February  7, 1889.) 

CROSS  appeals  from  a  Judgment  of  the 
Superior  Court  of  the  City  of  Eeokuk 
(Bank,  J,),  in  an  action  brought  to  enjoin  the 
maintenance  of  a  liquor  nuisance.  Affirmed  on 
d^endanUf  appeal;  revej^eed  on  plaintiJTe  ap- 
peal. 
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Statement  by  Ueod,  Ch,  J,: 

ThiB  is  an  action  in  equity  to  enjoin  the  de- 
fendant (Hills)  from  maintaming  a  nuisance. 

It  is  alleged  in  ths  petition  that  defendant 
kept  in  a  aesign&ted  buUding  in  the  Oi^  of 
Keokuk,  a  place  in  which  he  carried  on  the 
business  of  selling  intoxicating  liquors  in  vio- 
Istion  of  the  laws  of  this  State. 

On  the  hearing  the  superior  court  found  that 
at  the  time  and  m  the  place  mentioned  in  the 
peiition  the  defendant  kept  certain  intoxicating 
liquors,  consisting  of  whisky  and  beer,  and  that 
he  was  then  engaged  in  the  business  of  selling 
the  same;  that  he  purchased  said  liquors  in  the 
States  of  Ohio,  Slmois  and  ^Missouri,  and  im- 
ported the  same  into  this  State.  The  beer, 
when  parchased,  was  put  up  in  bottles,  which 
were  packed  in  cases,  a  certain  number  of  bot- 
tles in  each  case. 

The  only  sale  of  beer  made  by  defendant  was 
by  Uie  case;  that  is,  the  cases  were  not  opened 
by  him,  but  were  delivered  to  the  ^rchascrs 
in  the  same  condition  in  which  he  received  them 
from  the  carrier.  The  whisky  was  also  put 
up  in  bottles.  One  brand,  purchased  in  Ohio, 
was  put  up  in  quart  bottles,  in  each  of  which 
was  blown  the  name  of  the  manufacturer,  and 
each,  when  filled,  was  securely  sealed  with  a 
m^allic  cap,  and  placed  in  a  pasteboard  box, 
and  then  were  packed  in  boxes  or  barrels  for 
shipment,  and  were  in  that  manner  shipped  to 
defendant.  Another  brand,  purchasea  in  Illi- 
nois, was  put  up  in  pint  bottles,  each  of  which, 
when  filled,  was  securely  closed  and  sealed, 
and  these  were  also  packed  in  boxes  or  barrels 
for  shipment,  and  were  received  by  defendant 
in  that  condition.  His  sales  of  whisky  were 
by  the  single  bottle. 

On  receiving  the  barrels  and  boxes  in  which 
the  bottles  were  packed,  Hills  opened  the  same, 
and  'placed  the  bottles  on  the  shelves  in  his 
store,  and  sold  the  same  to  his  customers  in 
such  numbers  as  they  required.  He  did  not  in 
any  instance  open  the  bottles,  or  sell  the  liquors 
in  quantities  less  than  that  contained  in  them. 
When  he  made  the  purchases  be  intended  to 
sell  the  liquors  in  this  State  in  the  manner  pur- 
sued by  him  subsequently  in  making  the  sales. 

Hills  was  not  a  registered  pharmacist,  nor 
did  he  have  a  permit  from  the  board  of  super- 
visors to  sell  mtoxicating  liquors  for  the  pur- 
poses for  which  such  liquors  are  permitted  to 
be  sold  by  the  statutes  of  the  State.  But  the 
purchasers  bought  the  liquors  intending  to  use 
the  same  as  a  beverage,  and  that  intention  was 
known  to  him  when  he  made  the  sale. 

The  superior  court  held,  in  effect,  that  the 
transaction  of  selling  the  beer  in  the  manner  in 
which  it  was  done  was  beyond  the  power  of  the 
State  to  control  or  prohibit,  but  was  purely  a 
matter  of  convenience  between  the  States, 
which  could  be  regulated  only  by  the  Congress 
of  the  United  States;  also  that  when  the  lx)xes 
and  barrels  in  which  the  bottles  of  whisky 
were  shipped  to  and  received  by  defendant 
were  opened,  and  they  were  removed  there- 
from, the  transaction,  as  a  matter  of  interstate 
commerce,  was  fully  consummated,  and  that 
iubeequent  deaUngs  with  the  liquors  were  gov- 
erned by  the  statutes  of  this  State;  and  the  judg- 
ment entered  was  in  accordance  with  those 
views. 

The  findings  of  fact  set  out  in  the  judgment 
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appear  to  be  sustained  by  the  evidence;  and  in 
our  consideration  of  the  case  it  will  not  be  nec- 
essary to  ^ve  much  attention  to  the  testimony. 
Both  parties  app^ed,  plaintiXE's  appeal  being 
first  perfected. 

Me$ar:  H.  Seott  Howell  4k  Son,  Wil- 
liam B.  Collins,  D.  T.  Miller,  Sr.,  and 
J.  H«  Anderson,  for  plaintiff: 

The  Prohibitory  Law  of  Iowa,  as  all  statutes 
regulating  or  prohibiting  the  sale  of  intoxicat- 
ing liquors,  fall  under  the  police  power  of  the 
State;  oecause  they  pertain  to  the  public  health, 
morals,  peace  and  safety  of  the  citizens. 

Cooley,  Const.  Lim  1st  ed.  868,  p.  281;  8taU 
V.  Stacker,  58  Iowa.  408;  Martin  v.  Blattner, 
68  Iowa,  298;  License  Cases,  46  U.  S.  5  How. 
591-^81  (12  L.  ed.  205-818);  Bartemever  v. 
lotDO,  85  a.  S.  18  Wall.  132  (21  L.  eA.  930); 
Barbier  v.  CannoUy,  113  U.  S.  27  (28  L.  ed. 
928);  Mugler  v.  Ean,  123  U.  S.  6(M),  661  (31  L. 
ed.  210). 

This  police  power  has  not  been  taken  away 
from  the  several  Stales,  and  could  not  possibly 
be  surrendered  to  the  general  government  by 
the  States. 

Cooley,  Con6t.<Lim.  ed.  1868.  pp.'282, 283;  24 
Vt.  149;  Mugler  v.  Kansas,  123  U.  S.  664  (31 
L.  ed.  211);  Stone  y,  Mississippi,  101  U.  S.  814 
(25  L.  ed.  1079);  U.  S.  Const.  10th  Amend- 
ment 

Statutes  limiting,  restricting,  licensing  and 
prohibiting  the  sale  of  intoxicating  liquors,  and 
similar  to  the  Prohibitory  Law  of  Iowa,  htive 
been  almost  universallv  held  to  be  constitu- 
tional by  both  state  and  federal  authorities. 

Metropolitan  Excise  Board  v.  Barrie,  84  N. 
T.  (J66,  667;  Bode  v.  State,  7  Gill,  £26;  Bancroft 
V.  Dumas,  21  Vt.  456;  TJionmsson  v.  State,  15 
Ind.  449;  Jones  v.  PeopU,  14  111.  196;  MetU  v. 
McQuckin,  18  Neb.  323;  License  Cases,  46  U. 
S.  5  How.  504  (12  L.  ed.  256);  Barbier  v.  Con- 
nolly,  113  U.  S,  27  (28  L.  ed.  923);  Mugler  v. 
Kansas,  123  U.  S.  627  (30  L.  ed.  205);  Foster  v. 
Kansas,  112  U.  S.  206  (28  L.  ed.  697);  Bouyman 
Case,  125  U.  S.  465  (31  L.  ed.  700). 

The  particular  prohibitory  statutes  of  Iowa 
have  been  held  to  be  constitutional,  by  our  own 
supreme  court,  in  numerous  cases  from  Santo 
V.  StaU,  2  Iowa,  165,  decided  in  1855,  to  i>ra^'« 
V.  Jordan,  73  Iowa,  707,  decided  March  7, 1888; 
by  the  Supreme  Court  of  the  United  States,  in 
Bartemeyer  v.  loica,  85  U.  S.  18  Wall.  182  (21 
L.  ed.  930);  by  Judge  Shiras  in  Kohn  v.  Mel- 
cher^  29  Fed.  tlep.  477;  and  sanctioned  by  late 
opinions  of  the  Supreme  Court  of  Texas.  Ex 
parte  Kennedy,  23  Tex.  App.  77  and  note. 

See  TI.  S.  v.  Ronan,  33  Fed.  Rep.  117;  Pear^ 
son  V.  Intemat,  Distillery,  72  lovf a,  848;  Whit-^ 
ney  v.  Grand  BapiJs  Twp.  (Mich.)  15  West. 
Rep.  344. 

Hills  could  not  bring  bottled  beer,  manu- 
factured and  packed  in  St.  Louis,  Mo.,  have  it 
shipped  by  railroad  at  his  risk  and  expense,  and 
sell  it  in  his  saloon  in  Keokuk,  Iowa,  by  the 
case,  contrary  to  the  laws  of  this  State.  The 
law  of  interstate  commerce  does  not  give  him 
this  privilege. 

Absence  of  interference  with  the  States'  pow- 
er to  legislate  on  the  sale  of  imported  liquors 
taken  in  connection  with  the  10th  Amend- 
ment, which  savs:  "The  powers  not  delegated 
to  the  United  States  by  the  Constitution,  nor 
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prohibited  to  it,  by  the  States,  are  rescnred  to 
fhe  States  leopectlvely,  or  the  people"is  signi- 
ficant— Congress  has  not  legislated  on  this  sub- 
Joct,  because  Congress  itself  has  considered  it 
lad  no  power  so  to  do,  and  this  concedes  the 
power  to  the  States. 

See,  generally,  Munn  v.  Illinois,  94  U.  S.  185 
(24  L.  ed.  87);  Pcik  v.  Chicago  d  N,  W,  R.  Co. 
MA  U.  8.  177,  178  (24  L.  ed.  98);  ParkerOmrg 
«r  0.  R,  TVanjp.  Co,  t.  ParkerOmrg,  107  U.  S. 
COl  (27  L.  ed.  584);  EKanaba  db  L,  JU,  Transp, 
Co.  V.  Chicago,  107  U.  8.  678  (27  L.  ed.  442). 

In  the  LiccMC  Cases,  46  U.  8.  5  How.  608  (12 
li.  ed.  303),  Justice  Catron  says:  "To  hold  that 
t!)c  State  License  Law  was  void,  as  respects 
Fphits  coming  in  from  other  States  as  articles 
of  commerce,  would  open  the  door  to  almost 
on  entire  evasion,  as  the  spirits  might  be  intro- 
duced in  the  smallest  divisible  quantities  that 
the  retail  trade  would  require,  etc." 

The  present  case  is  distinguishable  from 
Drown  v.  Maryland,  25  U.  S.  12  Wheat.  419  (6 
Ij.  ed.  678)  and  like  Pierce  v.  New  Hampslfiire, 
46  U.  S.  5  How.  604  (12  L.  ed.  256)  where  the 
court  says:  "  The  owner  of  the  property,  who 
purchased  it  (the  gin)  in  Massachusetts,  and 
transported  it  to  New  Hampshire,  is  not  an  im- 
porter in  the  sense  in  which  that  term  is  used  in 
the  case  of  Brown  v.  Maryland." 

See  also  Woodruff  v.  Parham,  76  U.  S.  8 
Wall.  182  (19  L.  ed.  884)  and  affirmed  in  J9r«7trn 
▼.  Houston,  114  U.  S.  628.  629  (29  L.  ed.  269). 

This  8th  section,  article  1,  Constitution  of  the 
United  States  has  been  held  not  to  override  the 
prohibitory  and  restricting  statutes  of  the  States, 
although  some  of  such  statutes  may  have  af- 
fected mterstate  commerce  more  or  less  directly. 

License  Cases,  46  U.  S.  6  How.  579-683  (12 
L.  ed.  290-314);  N.  T,  City  v.  Miln,  36  U.  S. 
11  Pet.  184  (9  L.  ed.  648);  Nathany,  Louisiana, 
49  U.  S.  8  How.  82  (12  L.  ed.  993);  Woodruff 
▼.  ParJiam,  75  U.  S.  8  Wall.  186-140(19  L.  ed. 
886,  887);  Hinson  v.  Lott,  75  U.  S.  8  Wall.  148 
(19  L.  ed.  887);  Osborne  v.  Mobile,  88  U.  S.  16 
Wall.  482  (21  L.  cd.  473);  SJierloek  v.  Ailing,  98 
U.  8.  102-104  (23  L.  ed.  820);  Patterson  v.  Ken- 
tuchy,  97  U.  S.  60a-506  (24  L.  ed.  1116,  1117); 
Drown  v.  Houston,  114  U.  S.  682-634(29  L.  ed. 
260,  261);  Mvglor  v.  Kansas,  123  U.  S.  657-662 
(31  L.  cd.  209,  210);  Smith  v.  Alabama,  124  U. 
S.  482  (81  L.  ed.  518);  Kohn  v.  Melcher,  29  Fed. 
Rep.  485-487;  Munn  v.  JUinois,  94  U.  8.  185 
(24  L.  ed.  87);  Peik  v.  Chicago  A  N,  W.  R.  Co, 
94  U.  8. 177,  178  (24  L.  cd.  98);  Pierce  v.  State, 
13  N.  H.  576-582;  Bode  v.  State,  7  Gill,  826; 
Jones  V.  People,  14  111.  196;  Com,  v.  Clapp,  6 
Gray,  97;  Metrovolitan  Excise  Board  v.  Bar- 
rie,  84  N.  T.  666;  Santo  v.  State,  2  Iowa,  202; 
folate  V.  Stucker,  58  Iowa,  497,  498;  MaHin  v. 
/ilattner,  68  Iowa,  298;  McLane  v.  Bonn,  70 
Iowa,  752;  Pearson  v.  inter nat.  Distillery,  72 
Iowa,  857,  858;  Whitney  v.  Grand  Rapids  Twp. 
(Mich.)  15  West.  Rep.  844. 

Intozicatinff  liquors  brought  into  the  State  of 
Iowa  should  fall  under  and  become  subject  to 
laws  of  this  State,  when  tbey  arc  brought  into 
ii  and  delivered  to  the  consignee. 

Licenn  Cases,  46  U.  S.  5  How.  579  (12  L.  ed. 
200);  Brown  v.  Houston,  114  U.  8.  688  (29  L. 
ed.  261);  RobbinsY,  Shdby  Co.]Taxing  Dist,  120 
U.  8.  497  (80  L.  ed.  697);  WoodrtfffY.  Parham, 
75  U.  8.  8  Wall.  186  (19  L.  ed.  886);  and  Bin- 
son  V.  Lott,  75  U.  8.  8  Wall.  140  (19  L.  ed.  889). 
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Messrs.  Anderflon  Sb  DaTls*  for  defend- 
ant Hills: 

Intoxicating  liquors  as  articles  of  commerce 
are  not  different  from  any  other  commodities 
which  are  used  in  trade  and  traffic;  and  so  long 
as  they  are  used  simply  for  the  purposes  ox 
commerce,  the  same  rules  and  principles  of  law 
that  appl  V  to  the  various  productions  and  man- 
ufactured articles  used  m  general  commerce 
are  to  be  applied  to  them. 

License  Cases,  46  U.  8.  5  How.  577  (12  L.  ed. 
289).  See  Hinson  v.  LoU,  75  U.  8. 8  Wall.  150 
(19  L.  cd.  38m;  Bowman  Case,  125  U.  8.  501 
(81  L.  ed.  712);  Monty  v.  Ameson,  25  Iowa, 
385;  Connolly  v.  Scarr,  72  Iowa,  224;  Preston 
V.  Drew,  88  Maine,  558. 

Property  is  not  completely  within  the  con- 
trol of  the  police  power  the  moment  it  cro3ses 
the  boundary  line  of  the  State,  but  the  police 
power  is  postponed  until  the  property  is  broken 
up  and  intermingled,  until  it  is  put  in  use  and 
acted  upon. 

The  scope,  the  limits  and  the  extent  of  the 
police  power  seem  to  have  been  definitely  es- 
tablished by  the  Supreme  Court  of  the  United 
States. 

See  Henderson  v.  N,  T.  City,  92  U.  8.  271 
(28  L.  ed.  548);  N,  T,  v.  Compagnie  Gene- 
rale  Transallantique,  107  U.S.  60  (27  L.ed.  384); 
Hannibal  cfe  St,  J.  R.  Co.  v.  Husen,  95  U.  8. 
468  (24  L.  ed.  529);  Bowman  v.  Chicngo  dt  NL 
W.  R.  Co.  125  U.  8.  465  (31  L.  ed.  700);  Wa- 
basfi,  St.  L.dbP.  R.  Go,  v.  111.  118  U.  8.  557, 

572  (30  L.  ed.  244,  249);  WaUin{f  v.  Mich,  116 
U.  8.  446  (29  L.  ed.  691). 

The  above  cases- establish  the  principle  that 
the  police  power  cannot  be  used  to  burden  or 
prohibit  commercial  relations  between  the  citi- 
zens of  the  several  States. 

VHiere  a  power  is  confided  in  Congress  the 
exercise  of  that  power  by  Congress  is  exclusive 
of  any  state  authority,  and  the  silence  of  Con- 
gress, in  respect  to  a  power  confided  to  it,  is 
equivalent  to  saying  that  the  exercise  of  that 
power  shall  be  free  and  un trammeled. 

The  same  principles  which  apply  to  the  reg- 
ulation of  foreign  commerce  by  Congress,  ap- 
ply with  equal  force  to  interstate  commerce. 

See  Waton  v.  Missouri,  91  U.  8.  279  (23  L. 
ed.  849);  Tieman  v.  Rinker,  102  U.  8.  127  (26 
L.  ed.  104);  Hannibal  d  St,  J,  R.  Co.  ▼.  Hvsen, 
95  U.  8.  469  (24  L.  ed.  529);  Mobile  Co,  v.  Kim- 
ball, 102  U.  8.  697  (26  L.  ed.  289);  Brown  v. 
Houston,  114  U.  8.  631  (29  L.  ed.  260);  Wa- 
bash,  St.  L.  db  P.  R  Co.  v.  Illinois,  118  U.  S, 

573  ^  L.  ed.  249);  Robhins  v.  Shelhy  Co,  Tax- 
ing Dist.  120  U.  8.  492  (80  L.  ed.  695);  Leloup 
V.  PoH  of  Mobile,  127  U.  S.  640  (82  L.  ed.  811). 

Having  delegated  to  Congress  the  power  to 
regulate  commerce  it  is  the  duty  of  the  courts 
to  guard  it  with  jealous  care,  and  at  every  step 
prevent  the  States  from  exercising,  in  any  par- 
ticular, a  power  which  they  have  delegatea  to 
Congress. 

For  a  definition  of  commerce,  and  its  regula- 
tion by  Congress,  sm — 

Gimns  V.  Ogden,  22  U.  8.  9  Wheat.  7-9  (6 
L.  ed.  28). 

Brown  v.  Maryland,  25  U.  8. 12  Wheat.  447 
6  L.  ed.  678),  squarely  decides  the  propositiona 
or  which  we  are  contending. 

Leloup  v.  Molnk,  137  U.  a  640  (82  L.  ed. 
811). 
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A  man  \?ho  transports  merchandise  from  one 
State  to  another  for  the  purpose  of  sale  is  an 
importer. 

Woodruff  V.  Pnrham,  75  U.  8.  8  Wall.  182 
<19  L,  ed,  8S4);  Robbing  v.  Shdby  Co.  Taxing 
DUt.  120  U.  8  497  (30  L.  ed.  697);  Pearson  v. 
Jnternat,  Distillery,  72  Iowa,  348,  354.  See 
also  State  ▼.  Robinsnn,  49  Maine,  285. 

Mr,  4.  Fr&nk  Smith  for  Catherine  M. 
Limburg,  defendant 


,C%.  c/*.,  delivered  the  opinion  of  the 
court: 

The  distinction  drawn  by  the  superior  court 
between  the  diflTerent  transactions  does  not  ap- 
pear to  us  to  rest  upon  any  sound  legal  prin- 
ciple. 

The  liquor  was  in  each  case  put  up  by  the 
manufacturer  or  dealer  in  another  State,  with 
a  Tiew  to  sales  in  that  condition.  The  subse- 
quent packing  of  the  bottles  in  boxes  and  bar- 
rels was  a  mere  matter  of  convenience  in  the 
sale  and  shipment  of  the  property. 

When  defendant  purchased  100  bottles  of 
cither  beer  or  whisky  he  in  effect  purchased 
that  number  of  packages  of  the  article,  and 
when  he  sold  by  the  bottle  the  transaction  was 
of  Uie  same  character. 

The  fact  that,  as  a  matter  of  convenience  in 
luindling  during  the  transportation  of  the  prop- 
erty, the  bottles  were  packed  in  boxes  and  bar- 
rels, can  make  no  difference  as  to  the  character, 
in  law,  of  the  transaction.  If  defendant  had 
the  ri^t  to  bring  the  liquor  within  the  State, 
and  to  sell  it  here,  he  had  the  right  to  adopt 
such  means  and  mode  of  shipment  as  b^t 
suited  his  convenience  or  interest;  for,  so  far 
as  we  are  advised,  there  is  no  regulation  upon 
the  subject  of  either  state  or  national  enact- 
ment. The  right  to  buy  and  sell  in  such  quan- 
tities as  he  chose  is  necessarily  included  in  the 
right  to  bujy  and  sell  in  any  quantity.  The 
right  to  bnng  it  within  the  State  by  the  car 
load  is  as  certain  as  the  right  to  bring  it  in  by 
the  single  bottle  or  othpr  package. 

If  his  interest  or  convenience  would  be  bet- 
ter served  by  shipping  into  the  State  in  cars 
fitted  up  wiUi  tanks,  or  other  vessels  attached 
to  the  cars,  and  from  which  the  liquors  must 
be  drawn  at  the  end  of  the  voyage,  he  had  the 
right,  in  the  absence  of  statutory  regulation, 
to  adopt  that  mode  of  transportation.  But  in 
that  case  the  liauors,  on  their  arrival  within 
the  State,  would,  of  necessity  be  placed  in 
other  vessels  than  those  in  which  they  were 
brought  within  the  State;  and  the  result  of  the 
distinction  would  be  that,  while  he  had  the 
rigbt  to  bring  them  within  the  State  for  the 
purpose  of  selling  them  here,  ^et,  having 
Drought  them  here  in  the  exercise  of  that 
right,  he  had  no  right  to  sell  them  because  he 
had  adopted  a  mode  of  transportation  which, 
although  perfectly  lawful,  required  their  re- 
moval from  the  vessels  in  which  they  were 
transported. 

The  unsoundness  of  the  attempted  distinc- 
tion is  shown  by  the  absurd  results  to  which  it 
would  lead.  If  he  had  the  right  to  sell  the 
liquors  in  the  State  because  thie  transaction  of 
their  purchase  and  transportation  was  one  of 
national  rather  than  state  Jurisdiction,  it  fol- 
lows necessarily  that  he  had  the  right  to  make 
the  sales  in  whatever  form  or  quantity  he  saw 
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fit  Any  other  nolding,  it  seems  to  us,  would 
lead  to  results  and  conclusions  which,  owing 
to  their  absurdity,  would  be  shocking  alike  to 
legal  Judgment  and  the  common  sense  of  man^ 
kind. 

In  our  opinion,  then,  the  case  turns  solely  on 
the  question  whether  defendant  had  the  right, 
notwithstanding  the  statute  of  the  State,  to 
sell  the  liquors  within  the  State.  And  in  con- 
sidering that  question  it  is  important  to  keep 
in  mind  the  scope  and  object  of  the  statutes. 

For  more  than  thirty  years  the  State  has 
sought  by  legislative  enactments  to  mitigate 
the  evils  of  intemperance.  During  all  that 
time,  however,  it  has  regarded  intoxicating 
liquors  aa  a  le^timate  article  of  commerce, 
and  the  legislation  has  been  restrictive,  rather 
that  prohibitOTT. 

The  sale  ana  use  of  such  liquors  as  a  bev- 
erage has  been  regarded  as  an  evil  so  enor- 
mous as  to  demana  the  exerdse  of  the  highest 
powers  of  the  State  for  its  suppression.  At 
the  same  time  it  has  been  recognized  that  the 
article  had  its  legitimate  uses.  The  object 
aimed  at  by  the  legislation  has  been  the  sup- 
pression of  the  traffic  in  the  article  for  the  use 
wherein  it  has  been  a  continuous  and  crying 
evil,  and  to  regulate  and  protect  it  for  such 
uses  as  are  beneficial,  or  at  least  not  hurtful. 

The  statute  forbids  the  sale  of  such  liquors 
for  use  as  a  beverage,  and  prescribes  severe 
penalties  for  violations  of  its  provisions;  but  it 
allows  sales  of  the  article  for  use  as  a  medicine, 
and  in  the  arts,  and  for  culinary  and  sacramen- 
tal purposes,  and  prescribes  certain  limitations 
and  restrictions  upon  the  traffic  for  those  uses. 
In  their  scope  and  object  these  statutes  are  not 
materially  different  from  those  which  have 
been  enacted  for  the  restriction  of  the  sale  of 
poisons,  and  the  regulation  of  the  storage, 
handling  and  use  of  explosives,  aod  other  ar- 
ticles dangerous  to  the  lives  or  property  of  the 
people,  or  deleterious  to  society;  and  they  were 
enacted  in  the  exercise  of  the  same  power,  viz. 
the  police  power  of  the  State. 

That  the  State  has  the  power  to  enact  such 
legislation  is  not  now  a  question  of  doubt;  and 
that  the  Legislature  is  the  sole  judge  of  the 
necessity  for  their  enactment  is  equally  clear. 
Laws  having  the  same  general  objects  in  view 
have  probably  been  enacted  in  every  State  in 
the  Union,  and  their  validity  has  seldom  been 
questioned.  The  validity  of  these  particular 
statutes  has  frequently  been  declared  by  this 
court,  and  it  has  been  adjudged  by  the  highest 
tribunal  in  the  nation  that  statutes  having  the 
same  specific  object  are  not  in  conflict  with  any 
provision  of  the  Federal  ConstiJution.  Mugler 
V.  Kan.  123  U.  S.  623  [81  L.  ed.  205]. 

The  statutes  called  in  question  in  the  LicenM 
Cases,  46  U.  8.  5  How.  504  [12  L.  ed.  256], 
were  not  essentially  different  in  their  object 
from  those  of  this  State.  They  were  enacted 
for  the  purpose  of  miti^ting,  and  to  some  ex- 
tent suppressing,  the  evils  of  intemperance. 

The  Statute  of  Massachusetts  prohibited  the 
traffic  in  intoxicating  liquors  bvfiU  persons  ex- 
cept those  holding  a  license  from  the  county 
commissioners,  and  licensed  vendors  were  for- 
bidden to  sell  in  quantities  less  than  twenty- 
eight  gallons  in  any  single  sale.  Under  its 
provisions  no  person  was  entitled,  as  matter  of 
right,  to  receive  a  license;  but  the  question 
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whether  any  licenses  should  he  {^ranted  in  the 
county  was  left  entirely  to  the  discretion  of  the 
commissioners.  A  person  who  did  not  hold  a 
license  en^mged  in  the  husiness  of  selling 
foreign  liquors,  imported  into  the  United  States 
under  the  statutes  thereof.  He  was  indicted, 
and  convicted  in  the  state  courts  of  a  violation 
of  the  statute  of  the  State.  The  other  cases 
were  under  similar  statutes  of  the  States  of 
New  Hampshire  and  Rhode  Island,  and  in- 
volved similar  states  of  fact.  The  causes  being 
removed  to  the  supreme  court,  the  judgments 
were  affirmed. 

Subsequently  the  same  claim  of  riffht  was 
urffed  in  these  cases  that  is  here  alleged  by  the 
deiendant,  viz. :  that  as  the  liquors  were  trans- 
ported into  the  States  under  the  authority  of 
the  Federal  Constitution  and  statutes,  it  was 
not  competent  for  the  States  to  prohibit  their 
sale,  or  regulate  the  manner  in  which  it  should 
be  conducted.  But  the  court  held  that  the 
statutes  were  not  in  their  operation  in  conflict 
with  the  commercial  provisions  of  the  Federal 
Constitution.  And  it  appears  to  us  that  this  is 
necessarily  so. 

When  the  power  of  the  State  to  legislate 
with  reference  to  the  subject  matter  u  con- 
ceded, it  follows  necessarily,  we  think,  that  all 
property  within  the  State  is  subject  to  the  regu- 
lations It  has  enacted. 

When  property  purchased  in  another  State 
Is  transportea  to  this  State,  and  there  delivered 
to  the  purchaser,  to  be  used  or  consumed 


within  the  State,  the  transaction,  in  so  far  as  it 
is  governed  by  the  provisions  for  the  regula- 
tion of  commerce  among  the  States,  is  at  an 
end. 

The  sale  and  delivery  are  then  consummated 
and  the  propertv  becomes  at  once  subject  to 
the  laws  which  tne  State  has  enacted  governing 
its  use  or  disposition. 

It  is  true  that  some  things  are  said  by  the 
court  in  Btnoman  v.  Ohicago  AN.  W,  &  Go, 
125  U.  S.  465  [81  L.  ed.  700],  which  appear  to 
be  in  conflict  with  that  view;  but  we  do  not 
understand  that  the  question  was  involved  or 
decided  in  that  case.  The  sole  question  in- 
volved was  as  to  the  validly  of  certain  pro- 
visions of  the  statute  which  forbade  commoD 
carriers  from  transporting  to  any  point  within 
the  State,  intoxicatinff  Sauors,  unless  they 
had  been  furnished  with  tne  written  evidence 
of  the  right  of  the  consignee  to  sell  the  same 
in  the  State. 

It  is  conceded  that  that  subject  is  beyond 
the  power  of  the  State  to  legislate  upon.  But 
it  by  no  means  follows  that  the  owner  has  the 
riffht,  after  the  property  has  becai  delivered  to 
hmi  in  the  State,  to  use  or  dispose  of  it  in  a 
manner  different  from  that  prescribed  by  this 
State  for  the  sale  or  use  of  such  property  gen- 
erally. 

It  follows  from  these  considerations  that  tm 
dtfenda7i^9  appeal  the  iudffment  ehould  be  of- 
firmed,  xoMU  <m  pktinhJTi  appeal  it  tnU  be  r^ 
tereed. 
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Hugh  GOUDY,  Appt, 
Edwin  F.  G.  WERBE  et  al 
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1.  One  partner   may 
partnerehip  pro; 


aU  the 

and  thereby  heoome 


entitled  to  the  legal  exemption  from  ezeoutloo 
thereon  as  individual  properly,  where  the  tnma- 
aotlon  18  made  in  good  faith  without  intent  to 
defraud  creditors,  althou^rh  the  firm  Is,  at  the 
time,  insolvent. 

2.  The  permission  of  leading  iinestione  Is 

much  in  the  discretion  of  the  tnal  court;  and  a 
judgment  will  not  be  reversed  on  that  aocountv 
unless  the  discretion  was  abused. 


NOTS.— In  the  appellate  branch  of  the  Marlon 
County  Superior  Court,  from  which  this  case  came 
up,  Taylor,  J.,  filed  a  dlasentlng  opinion,  which, 
after  stating  the  special  floding  of  facts  substan- 
tially as  given  in  the  opinion  in  the  principal  case 
and  the  conclusion  of  law  thereon,  was  as  follows: 

The  sum  and  substance  of  this  conclusion  Is  that 
the  property,  by  virtue  of  the  dissolution  and 
transfer,  had  become  the  separate  property  of  the 
plaintitr,  wholly  stripped  of  its  partnership  char- 
acter and  liability,  and  the  plaintiff  being  a  resi- 
dent householder  was  entitled  to  hold  it  exempt 
from  execution.  The  correctness  of  this  conolu- 
Blon  is  raised  by  the  proper  exception;  and  this 
presents  the  first  question  to  be  considered  and  de- 
cided. 

Section  TOB,  Bev.  Stat  1881,  provides  that  "An 
amount  of  property  not  exceeding  in  value  |000, 
owned  by  any  resident  householder,  shall  not  be 
liable  to  sale  on  execution  or  any  other  final  pro- 
cess from  a  court,  for  any  debt  growing  out  of  or 
founded  upon  a  contract  express  or  implied.** 

The  exemption  provided  for  in  this  section  does 
not  apply  to  partnership  property;  it  applies  only 
to  property  which  the  execution  defendant  owns 
separately.  In  his  own  right,  and  does  not  authorize 
an  execution  defendant  to  claim  a  specific  part  or 
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share  of  the  partnership  property  as  exempt  from 
execution.  Love  v.  Blair,  78  Ind.  281;  Smith  t. 
Harris,  76  Ind.  104:  State T.  Bmmons,  Wind.  tfS; 
Pond  V.  Kimball,  101  Mass.  106;  Gaylord  v.  ImholT, 
26  Ohio  St  817;  Baker  v.  Sheehan,  »  Minn.  235; 
OuptU  V.  McFee,  9  Kan.  80. 

Did  the  dissolution  of  the  firm  of  B.  F.  G.  Werbo 
ft  Co.,  on  the  26th  day  of  November,  1888,  and  the 
transfer  of  the  interest  of  Dommanget  in  the  part- 
nership property  to  her  copartner,  the  plalntUT,  od 
his  payment  to  her  of  fftlO,  and  his  agreement  to 
pay  the  partnership  debts,  devest  the  property  in 
dispute  of  its  partnership  character  and  liability— 
make  it  the  separate  property  of  the  plalntilf ,  freed 
from  any  claim  of  the  partnership  creditors  ? 

This  question  must  be  determined  from  the  facta 
found,  aided,  as  far  as  necessary,  ftom  Just  Infer- 
ences as  to  the  existence  of  facts  not  found,  but 
which  must  be  if  those  found  shall  stand. 

It  is  insisted  that  because  the  trial  court  found,, 
as  fact  that  neither  the  plalntilf  nor  his  copartner 
did,  at  the  time  of  the  dissolution  and  transfer,, 
have  **any  purpose  or  design  to  cheat  hinder  or 
delay  said  Schnull  A  Oag,  or  any  other  creditor  of 
said  film,  and  the  said  transfer  was  not  made  for 
the  purpose  of  securing  exemption  from  execu- 
tion" the  legal  title  to  the  property  rested  in  the 
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APPEAL  by  defendant,  Gondy,  from  a  Judg- 
ment of  the  General  Term  of  the  Marion 
County  Superior  Court,  affirming  a  Judgment 
of  the  Special  Term  in  favor  of  plaintiflin  an 
act  ion  of  replevin.    Affirmed. 

The  facts  as  found  by  the  trial  court  are 
fully  set  out  in  the  opinion. 

Mr.  Harry  J.  Mulif^aji,  for  appellant: 

There  is  no  right  of  exemption  out  of  firm 
property. 

Lave  V.  Blair,  72  Ind.  281;  Smith  v.  Harrie, 
76  Ind.  104;  Baas  v.  Shaw,  91  Ind.  897;  State 
v.  Bmmane,  99  Ind.  452;  P&nd  v.  KimbaU,  101 
Mass.  105:  Oaylord  v.  Itnhoff,  26  Ohio  St.  817; 
Baker  v.  Sheehan,  29  Minn.  285;  Quptil  v.  Me- 
Fee,  9  Kan.  80. 

The  right  of  disposition  of  partnership  prop- 
erty is  always  subject  to  the  condition  tbat  the 
transaction  is  in  good  faith. 

Warren  v.  Farmer,  100  Ind.  598. 

Creditors  of  a  firm  have  the  same  rifbt  to  re- 
lief against  the  fraudulent  transfers  of  partner- 
ship assets  that  the  creditors  of  an  inaividual 
have  against  the  fraudulent  transfer  of  assets  by 
their  £btors. 

Bump,  Fraud.  Conv.  p.  881 ;  Wait,  Fraud. 
Conv.  §  54. 

The  rule,  that  after  insolvency  intervenes  the 
debtor  is  held  to  the  most  consdentious  fidelity 
to  his  creditors,  is  iUustrated  in  the  case  of  cor 
porations.  A  corporation  being  insolvent,  its 
directors  become  auasi  trustees  for  creditors, 
and,  if  they  are  themselves  creditors,  cannot 
tate  advantage  of  their  position  to  gain  any 
priority  over  other  creditors  of  the  corporation, 
and  cannot  place  upon  the  corporate  assets  any 
preference  security  for  debts  upon  which  they 
are  liable  as  sure^  for  the  corporation. 


Cvrran  v.  Ark.  56  U  8.  15  How.  804  (1  i  L. 
ed.  706);  Eoehier  v.  Black  Riter  Falls  Iron  Co. 
67  U.  8.  2  Black,  715  (17  L.  ed.  889);  Bradley 
V.  Fanoell,  1  Holmes,  488;  Coons  v.  Tome,  9 
Fed.  Rep.  582;  Taylor,  Corp.  §§  759,  612; 
Thompson,  Liability  of  StockbolaerB,  p.  110. 

The  interest  of  a  partner  is  not  his  propor- 
tionate share  of  the  firm  assets;  it  is  only  his 
share  of  the  surplus  after  firm  debts  are  paid. 
This  is  all  he  can  sell,  mortgage  or  give  away, 
and  it  is  all  his  individual  creditors  can  sell 
on  execution,  or  which  be  can  claim  as  exempt 
from  execution. 

Lindley,  Partn.  g  689;  4  Kent,  Com.  87;  Free^ 
man,  Execution,  §125;  Conant  v.  Frary,  49 
Ind.  588;  Smith  v.  Evans,  87  Ind.  581;  Ells- 
teorth  V.  Finneroy,  26  Ind.  158;  State  v.  Em^ 
mans,  99  Ind.  452. 

A  division  of  firm  assets  bv  an  insolvent 
firm  is  void  as  against  firm  creditors,  for  there 
is  nothing  to  divide. 

BurtusY.  TisdaU,  4  Barb.  571. 

Transactions  like  the  one  here  in  question 
have  been  attempted  before,  and  courts  have 
held  that  they  are  void  so  far  as  the  rights  of 
firm  creditors  are  concerned. 

Bump,  Fraud.  Conv.  228;  Ex  parte  Mayou 
(69  Enff.  Ch.)  4  De  G.  J.  &  8.  664;  £0  Cook,  8 
Biss.  122;  CoUins  v.  Hood,  4  McLean,  186;  Be 
Thomas,  19  Nat.  Bankr.  1^.  86;  Be  Sauthoff, 
16  Nat  Bankr.  Reg.  181;  Phelps  y.  MeNeAy,  66 
Mo.  554;  Tiemann  v.  MoUiter,  71  Mo.  612;  ^^ 
hydt  V.  Perry^  57  Iowa,  419;  Lo^  v.  Pierpoint, 
58  Iowa,  472;  Buck  Stove  Co.  v.  Johnson,  7  Lea 
(Tenn.)  282;  David  v.  Birehard,  58  Wis.  492, 
See  Pratt  v.  Burr,  5  Biss.  86;  BiddeU  v.  Shir- 
ley,  5  Cal.  488;  HaU  v.  Headip,  16  Iowa,  451; 
Bishop  V.  Hubbard,  28  Cal.  514;  Ohaffant  v. 
Grant,  8  Lea  (Tenn.)  118;  QiU  v.  LaUimare,  9 
Lea  (Tenn.)  881. 


plaintiff,  with  the  abBoltite  right  to  use  and  dispose 
of  it  as  his  separate  estate. 

As  between  tlie  plaintiff  and  his  vendor  oopart- 
Der,  this  oonclusion  may  be  oorreot,  for  she  re- 
lerved  no  lien  on  the  property— trusted  alone  to 
the  personal  Becurity  of  the  plaintiff  to  pay  the 
partnership  debts;  bat  its  oorreotnesB  as  between 
the  plaintiff  and  the  oreditois  of  the  firm  of  B.  F. 
6.  Werbe  ft  Co^  where,  as  faet,  the  partneishlp  is 
InBolvent,  each  meml)er  of  it  insolvent,  unable  to 
eootlnaethe  businesB  because  of  the  excess  of  the 
partaersiiip  debts  over  Its  aneta  and  their  instant 
prasRue,  does  not,  in  my  opinion,  consist  with  rea- 
tOD,  and  ought  not  to  be  accepted  as  the  law;  for 
tbese  facts  estabUsh,  if  it  was  necessary  to  the  pur- 
pose and  end  of  this  inquiry,  the  entire  absence  of 
•n  fair  and  honestaotion,  on  the  part  of  the  plaint- 
iff and  Dommanget,  in  tiie  dissolution  and  at- 
tempted winding  up  of  the  partoership  business; 
and  while  they  exist,  so  nakedly  conspicuous,  ren- 
der the  question  of  their  purpose  or  design  at  the 
time,  in  so  doing,  of  no  force  whatever  in  deducing 
the  legal  conclusion. 

It  needs  no  more  than  a  simple  suggestion  that 
If  the  elemeot  of  good  faith  was  aljsent  in  the 
tnusfer  and  asalgnment  of  the  partnership  prop- 
erty hy  Dommanget  to  the  plaintiff,  he,  the  plaint- 
iff, acquired  no  right  to  hold  It  as  his  separate 
property,  disoharged  of  the  claim  of  the  firm  cred- 
ttai,  and  the  right  to  exemption  could  not  by  any 
poBslbflity  attach,  and  never  did  attach.  Pratt  v. 
Burr,  5  BIsB.  86;  Be  Sauthoff,  16  Nat.  Bankr.  Beg.  187. 

But  It  Is  not  necessary,  at  this  point  of  the  in- 
quiry, to  mote  than  hint  at  the  matter  of  fair  deal- 
faig.   The  fact  is  found  that  the  plaintiff  did  not 
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have,  at  the  time  of  the  dissolution  and  transfer, 
any  individual  assets.  It  Is  clear,  then,  that  he  had 
nothing  but  Ills  interest  in  the  partnership  prop- 
erty. This  authorises  the  Inference  that  the  ^OO 
paid  Dommanget  for  her  interest  in  the  partner- 
ship property  and  business  was  of  the  firm  assets; 
but  an  inference  is  scarcely  needed,  for  It  Is  thus 
stated  In  the  special  finding:  **In  pursuance  of  said 
written  contract  on  said  Sdth  day  of  November^ 
1888,  said  firm  was  dissolved,  and  Mrs.  Dommanget 
received  in  cash  $800  for  her  interest;'*  and  further 
on,  the  estimated  value  of  the  firm  assets  IS  given*. 
*in  addition  to  the  $800  paid  Mrs.  Dommanget.** 

This  ought  to  be  sulBolent  to  establish,  as  fact 
found,  that  the  $800  she  received  was  out  of  thoi 
partnership  assets. 

There  was,  then,  netther  in  fact  nor  law,  a  sale  of 
the  Interest  of  Dommanget  in  the  partnership  as- 
sets to  the  plaintiff.  The  transaction  was  simply  a 
voluntary  division  of  the  partnership  assets  Iw- 
tween  the  plaintiff  and  Dommanget— a  gift  by  the 
firm  of  a  specific  portion  of  the  partnership  prop- 
erty to  each  member  of  the  firm;  and  the  undertak- 
ing of  the  plaintiff  to  pay  the  partnership  debts  is 
not  possessed  of  a  single  quallly  of  value. 

This  being  the  case,  the  property  in  the  hands  of 
the  plalDtllT,  as  to  the  creditors  of  the  firm,  retrained 
Its  partnership  liability  and  was  subject  to  bo  taken 
and  sold  on  the  execution  of  the  firm  creditors, 
Bcbnull  ft  Crag.  Burtus  v.  Ttsdall,  4  Barb.  (N.  Y.) 
661 ;  Menagh  v.  Whitwell,  62  N.  Y.  146;  Ferson  v. 
Monroe,  1  Foster,  21 N.  H.  4S7;  Love  joy  v.  Bowers, 
11  N.  H.  404;  Tenney  v.  Johnson,  43  N.  H.  144 ;  Mo- 
Corkle  v.  Hammond,  2  Jones,  L.  (N.  C.)  444 ;  Gill  t. 
Lattimore,  9  Lea  (Tenn.)  881 ;  Llndloy,  Partn.  663; 
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It  is  sot  neceflsazT  that  there  should  be  any 
actual  fraudulent  intent— the  requisite  intent 
may  be  inferred  from  the  circumstances  of  the 


Toung  ▼.  ffeermans,  66  N.  Y.  877;  Watdon 
V.  Ri»kamire,4&lovfaL,23Q.  BeeEirbvY.  Inger- 
m}U,  1  Doug.  (Mich.)  477;  Orovery,  Wakeman, 
11  Wend.  225;  Ehnma  Silver  Min,  Co,  v.  Orant, 
L  R.  17  Ch.  Div.  122;  Moore  v.  Wood,  100  lU. 
451;  1  Story,  En.  §§  258-849;  Anderson  v. 
Malthy,  2  Ves.  Jr.  247;  Benn  Nat,  Bank  v. 
Purnen,  114  U.  S.  880  (29  L.  ed.  169);  Coleman 
V.  Bvrr,  93  N.  T.  31;  Williami  v.  OAorm,  95 
Ind.  347;  Andrem  ▼.  Flanagan,  94  Ind.  883; 
Columbus  Y.  Dahn,  86  Ind.  830. 

While  the  trial  court  has  a  large  discretion, 
as  to  the  form  of  questions,  yet  if  it  appears 
that  the  other  party  was  injured  by  the  permis- 
sion of  leading  questions,  and  the  circum- 
stances show  that  the  discretion  was  abused,  it 
Is  such  error  as  warrants  a  new  triaL 

/5hoe]^  ▼.  Mills,  71  Ind.  288. 

Mr.  A  C«  Allen*  for  appellee  Werbe: 

There  is  a  discretion  left  to  the  trial  court,  in 
permitting  questions,  to  be  exercised  in  refer- 
eucc  to  the  character  of  the  investigation,  the 
•coudition  and  the  disposition  of  the  witness, 
'etc. 

Snyder  ▼.  Snyder,  60  Ind.  492;  Williams  ▼. 
AUen,  40  Ind.  295. 

It  must  clearly  appear  that  this  discretion 
has  been  abused  to  the  injury  of  the  opposite 
party  to  warrant  a  reversaL 

Shockey  ▼.  Mills,  71  Ind.  288. 

The  mere  agreement  of  appellee  to  assume 
and  pay  the  firm  debt,  of  itself,  constituted  a 
▼alicf  and  valuable  consideration. 

Warren  v.  Farmer,  100  Ind.  596. 

The  Supreme  Courts  of  Wisconsin,  Michi- 
gan and  Missouri  have  uniformly  sustained  the 


right  to  exemption  under  the  facts  in  this  case. 

See  Newton  v.  Bou>e,  29  Wis.  531;  Wright 
V.  Pratt,  81  Wis.  99;  Bussell  v.  Lennon,  89 
Wis.  570:  O^Oarman  v.  Fink,  57  Wla.  649; 
Waiie  v.  Mathews,  50  Mich.  892;  State  y.  Tham^ 
as,  7  Mo.  Aop.  209. 

The  insolvency  of  a  vendor  cannot  be 
ground  for  an  attachment,  or  for  setting  aside 
a  conveyance  in  this  State. 

See  Aanley  v.  Sutherland,  54  Ind.  889,  849, 
850. 

The  owner  of  property  can  sell  it  and  give 
good  title  at  any  time  before  creditor  has  ac- 
quired a  lien. 

Frank  v.  Peters,  9  Ind.  848;  McTagqaH  ▼. 
Bose,  14  Ind.  230;  MeMahan  ▼.  Morrison,  16 
Ind.  172. 

As  soon  as  the  partners'  equities  cease  to  ex- 
ist, the  preferred  lien  of  joint  creditors  also  ex- 
pires, as  where  one  of  two  partners  sells  his  in- 
terest to  the  other,  the  lien  of  joint  creditors  is 
gone. 

Ditnham  v.  ffanna,  18  Ind.  271.  See  Trent- 
man  Y.  StcartzeU,  85  Ind.  448-447;  Jones  v. 
Lvsk,  2  Met.  (Ky.)  866. 

The  partners  nave  a  legal  right,  during  the 
coDtinuance  of  the  partnership,  to  dispose  of 
their  property  as  they  please  {Se/iaffer  v. 
Fithian,  17  Ind.  46^-469;  SigUr  v.  Knox 
Co,  Bank,  8  Ohio  St.  511;  Case  v.  Beaure- 
gard, 99  U.  S.  119-125,  25  L.  ed.  870,  871; 
Jones  V.  Luek,  2  Met.  (Ey.)  856);  and,  while 
the  partnership  remains,  whether  solvent  or 
not,  there  is  no  legal  objection  to  a  distribution 
of  partnership  funds  among  the  members  of 
the  firm,  or  a  bona  fide  change  from  a  joint  to 
a  separate  estate  (m^en  v.  Center  Valley  Co,  21 
Conn.  180);  and  "fraud  is  repelled  when  it  ap- 
pears that  the  other  par^  assented." 

Carter  v.  Beaman,  6  Jones,  L.  (K.  G.)  44. 


Bump,  Fraud.  Cionv.  228 ;  Ex  parte  MaTOu,  4  De  O. 
J.  8l  8.  (60  Eoff.  Ch.)  664. 

But  to  further  test  the  effective  operative  force 
of  the  flndln?,  as  fact,  that  neither  the  plaintiff  nor 
Dommaoget  had,  at  the  time  of  the  dissolution  of 
the  partnership  and  the  transfer  of  the  property  in 
dispute  to  the  plaintiff,  ^^any  purpose  or  desifirn  to 
cheat,  hinder  or  delay  said  Hohnull  ft  Crag  or  any 
other  creditor  of  said  firm,  and  the  said  tran^otion 
was  not  made  for  the  purpose  of  securiug  exemp- 
tion from  execution,*^  suppose  that  the  other  fact 
found,  in  addition  to  those  showing  a  partnership 
in  an  Insolvent  oondltion— compelled  to  close  its 
business— and  the  individual  partners  pooBoooed  of 
nothing  but  their  interest  in  the  firm  assets,  was  a 
gift  by  the  firm  of  its  assets  to  a  third  person  who 
had  no  claim  either  against  the  firm  or  an  individ- 
ual member  of  the  firm. 

Would  it  be  a  legal  answer  that,  in  so  bestowing 
the  gift,  neither  member  of  the  firm  had,  at  the 
time,  ^*any  purpose  or  design  to  cheat,  hinder  or 
delay**  a  particular  creditor  or  creditors  of  the 
firm?  In  my  opinion  the  answer  could  not  be  sus- 
tained by  reliable  authority.  Where  is  the  differ- 
ence, then,  between  the  real  and  supposed  case? 

The  nartnership  of  E.  F.  O.  Werbe  ft  C!o.  was  not 
Indebted  to  either  of  its  memt)erB,  and  the  gift  of 
the  firm  property  by  the  firm,  in  its  then  condition, 
to  either  member  of  the  firm,  was  of  no  greater 
validity  as  against  the  creditors  of  the  firm,  accord- 
ing to  every  principle  of  correct  reasoning,  than  it 
would  have  been,  had  it  been  made  to  the  supposed 
third  person. 

But  if  the  validity  of  the  transaction  between  the 
plaintiff  and  Dommanget.  depends  upon  its  good 
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faith,  does  the  finding  that  neither  of  them  In  con- 
summating it  had  ^^any  purpose  or  design  to  cheat, 
hinder  or  delay  said  SohnuU  ft  Crag  or  any  other 
creditor  of  said  firm,  and  the  transfer  was  not 
made  for  the  purpose  of  securing  exemption  from 
execution**  considered  with  the  other  facts  estab- 
lish that  good  faith? 

The  firm  does  not  sell  Its  Joint  property  to  a  third 
person  for  cash  or  in  pajrment  of  a  debt.  It  18  not 
a  sale  of  one  member  of  his  Interest  to  a  third  per^ 
son  for  cash  or  in  payment  of  his  individual  debt; 
nor  is  it  a  case  where  the  firm  property  has  passed 
by  sale  or  exchange,  from  the  possession  of  the 
firm  into  the  poesession  and  ownership  of  a  stran- 
ger. Therefore  the  cases  of  Trentman  v.  Swart- 
seU,  86  Ind.  448;  Case  v.  Beauregard,  99  U.  8.  119  (25 
L.  ed.  870);  and  Alien  v.  Center  Valley  Company,  21 
Conn.  180,  do  not  apply. 

To  state  the  matter  most  favorably  for  the  plaint- 
iff, it  was  a  disposition  of  the  Joint  property,  by  the 
firm,  to  one  of  the  members  upon  an  agreement 
the  perfect  nothingness  of  which  in  the  face  of  the 
facts  is  nuuLlf est:  an  agreement,  too,  which,  while 
recognizing  the  right  of  the  firm  creditors,  if  %'alld, 
deprived  them  of  all  relief. 

There  is  no  necessity  of  stating  in  detail  what  a 
solvent  partnership  may  or  may  not  do  with  its 
Joint  property,  in  the  way  of  dealing  with  its  indi- 
vidual members  or  with  strangers— the  great  pub- 
lic; but  a  few  general  rules  leading  to  and  tending 
to  shed  light  upon  this  question  may  be  profitably 
stated: 

L  All  the  partnership  property  of  a  firm  is  owned 
by  each  partner,  subject  to  the  equal  ownership  of 
every  other  partner;  and  one  partner  cannot  make 
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Thb  court  has  QDiformly  held  that  the  stat- 
utes are  made  to  carry  hito  effect  the  provisions 
of  our  CoDStitution,  that  "The  privilege  of  the 
debtor  to  enjoj  the  necessary  comforts  of  life 
shall  be  recognized  by  wholesome  laws,  ex- 
empting a  reasonable  amount  of  property/' 
etc,  and  proceedinfip  in  canying  such  statutes 
into  effect  shall  be  liberally  construed. 

Gregory  v.  Latehem,  58  Ind.  449;  KeUey  v. 
McFadden,  80  Ind.  536;  AsOey  v.  Capron,  89 
Ind.  167;  Haaa  v.  8hau>,  91  Ind.  892;  8taU  v. 
Bead,  94  Ind.  106.  See  Ptnce  v.  Makmeaee,  65 
Ind.  359;  Fkuter  v.  Brawn,  65  Ind.  234. 

Whether  the  exemption  could  be  claimed, 
depended  on  the  ownership  at  the  time  the  writ 
issued  and  became  a  lien. 

Smith  V.  Barn$,  76  Ind.  104,  dttngLaw  v. 
Biair,  72  Ind.  282;  Oupta  v.  MeFee,  9Kan.  80; 
Thompson,  Exemptions,  p.  167,  §S  197,  198; 
P&nd  V.  Kimball,  101  Mass.  105;  Gaylard  v.  Jm- 
JW^JT.  260hioSt.825. 

The  true  test  is  the  ability  to  sever  their  in- 
terests. 

Wright  V.  Pratt,  81  Wis.  99;  Newton  v.  Howe, 
29  Wia.  581;  Bussell  v.  Lennan,  89  Wis.  570. 
See  WaiteY.  Mathews,  50  Mich.  892;  Skinner  r. 
Shannon,  44  Mich.  86-89;  COorman  v.  Fink, 
57  Wis.  649;  J^nehard  v.  Paschal,  68  Ga.  82; 
State  ▼.  Thomas,  7  Mo.  App.  209. 

The  ri^ht  to  exemption  depends  upon  wheth- 
er the  severance  tooi  place  before  the  writ  was 
issued  and  became  a  lien,  and  if  so  the  debtor 
Is  entitled  to  his  exemptions. 

Smith  V.  Harris,  76  Ind.  104. 

01d«t  «/*.,  delivered  the  opinion  of  the  court: 
This  is  an  action  of  replevin,  brought  by  ap- 
pellee Werbe  against  appellant  ana  appellee 
Flumroer.    Plummer  filed  a  disclaimer  in  the 
court  below,  and  is  only  a  formal  party. 


The  court  made  a  special  finding  of  facts, 
and  stated  conclusions  of  law  thereon.  Appel- 
lant excepted  to  the  conclusions  of  law,  and 
filed  a  motion  for  new  trial,  which  was  over- 
ruled, and  judgment  entered  for  appellee 
Werbe. 

The  facts  found  by  the  court  are  as  follows: 

On  November  27. 1888,  Henry  Schnull  and 
William  A.  Crag  recovered  their  several  lude- 
ments  against  appellee  Werbe  and  one  KuQi 
Dommanget,  before  Charles  B.  Feibleman,  a 
justice  of  the  peace  in  Indianapolis,  as  follows: 
One  for  $166.  40,  and  costs;  one  for  $181.64, 
and  costs;  and  one  for  $167.25,  and  cos^s. 

It  being  made  to  appear  by  affidavit  that  de- 
lay-would endanger  their  collection,  on  the 
same  day  executions  were  issued  on  said  ludg- 
ments,and  placed  in  the  hands  of  the  appellant, 
Goudy,  as  constable.  On  the  same  day  appel- 
lant, as  constable,  levied  said  executions  on  the 
property  described  in  the  complaint  as  the  prop- 
erty of  the  firm  of  E.  P.  G.  Werbe  &  Co. ,  com- 
posed of  appellee  Werbe  and  Dommanget,  and 
took  possession  of  the  property.  At  the  time 
of  said  levy,  and  for  a  long  time  prior  thereto, 
appellee  Werbe  was  a  married  man  and  a  house- 
holder, residing  in  the  City  of  Indianapolis  with 
his  family. 

On  November  21, 1888,  the  firm  composed  of 
Werbe  and  Dommanget  were  carrying  on  the 
business  of  retail  grocers  in  the  City  of  Indian- 
apolis, and,  being  Indebted  to  Schnull  &  Crag 
for  groceries  theretofore  sold  them,  they  exe- 
cuted to  Schnull  &  Crag  their  three  promissory 
notes  in  settlement  of  said  indebtedness,  pay- 
able one  day  after  date,  signed  by  the  firm 
name  of  E.  F. 'G.  Werbe  &Co.;  and  it  was 
upon  these  three  notes  that  the  judgments  were 
rendered.  The  suits  on  the  notes  were  com- 
menced November  24,  18^,  and   summons 


■07  part  of  it  absolutely  hJs  own  and  release  It  from 
the  owoershlp  of  the  othen  without  their  oonsent. 
Panons,  FartD.  188;  Story,  Partn.  1 97. 

2.  l%e  partnenihip  property  must  first  be  applied 
to  the  payment  of  the  ilrm  debts,  to  their  entire 
mtlsfaction,  before  any  port  of  such  property  can 
be  made  applicable,  in  law  or  equity,  to  the  pay- 
ment of  an  individual  debt  of  any  member  of  the 
imitnerahip.  Wesrer  v.  Thomtrargrh,  16  Ind.  ISi; 
Bond  ▼.  Nave,  82  Ind.  606;  Hardy  v.  Mitchell,  87 
Ind.  486:  Bake  v.  Smiley,  84  Ind.  812;  Huff  v.  Lutz, 
a  Ind.  471;  Louden  v.  Ball,  fiB  Ind.  28S. 

8b  The  purchaser,  at  an  execution  sale,  ot  part- 
Dersbip  property,  sold  on  an  individual  debt  of  a 
partner,  only  acquires  the  right  of  the  debtor  to  his 
ihare  of  the  surplus,  after  all  the  partnership  debts 
and  prior  Hens  have  been  fully  piiid;  and  the  rule 
is  the  same  where  one  partner  sells  his  interest  in 
the  firm  property  to  a  third  person,  or  where  one 
member  of  a  partnership  selia  his  interest  in  the 
Ifarm  assets  to  &e  other  member  or  members  of  the 
firm.  State  v.  Enmions,  89  Ind.  458, 4  Ind.  Law  Mag. 
244:  Menagh  v.  Whitwell,  68  N.  T.  146;  Coover*s  App. 
28  Pa.  14;  Baker's  App.  21  Pa.  78. 
•  The  preceding  rules  2  and  ft  do  not  apply  until 
the  partners  cease  to  have  a  legal  right  to  dispose 
of  their  property  as  they  please;  they  apply,  only 
where  the  principles  of  equity  are  brought  to  in- 
terfere, in  tho  distribution  of  the  partnership  prop- 
erty among  the  creditors.  And  these  equitable 
prmdples  operate  on  the  property  remaining  in  the 
possession  of  the  partners,  and  embrace  all  that  has 
bben  fraudulently  disposed  of:  but  they  do  not  ex- 
tend to  such  as  has  been  previously  transferred  by 
the  firm  in  good  faith.    McDonald  v.  Beach,  2 
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Blackf .  66;  Weyer  v.  Thornburgh,  16  Ind.  124:  Kist- 
ner  y.  Sindlinger,  88  Ind.  114;  Ck)naot  v.  Frary,  49 
Ind.  580;  Meridian  Nat.  Bank  v.  Brandt,  61  Ind.  56. 

4.  The  general  creditors  of  a  partnership,  before 
levy  or  seizure*  have  not,  as  such  creditors,  any 
specific  lien  on  the  partnership  property.  This  ap- 
plies to  the  personal  assets  of  tho  firm  only;  for  a 
Judgment  of  a  court  of  record  against  the  partners 
for  a  firm  debt  or  liability  is,  from  its  data,  a  lien 
on  the  partnership  real  estate  situate  in  the  county 
where  the  Judgment  is  rendered.  Case  v.  Beaure- 
gard, 99  U.  S.  119  (26  L.  ed.  870);  Sigler  v.  Knox  Co. 
Bank,  8  Ohio  St.  611;  Allen  v.  Center  YaUey  Go.  21 
Gonn.  180;  1  Parsons,  Cent.  211,  212,  218,  214;  Key. 
Stat.  1881,  I  608;  Mo.  v.  Thomas,  7  Mo.  App.  206;  8 
Parsons,  Cont.  28L- 

But  while  It  is  true  that  a  general  creditor  of  the 
partnership  has  no  specific  lien  upon  the  partner- 
ship property  before  a  levy  or  seizure,  made  on 
execution,  or  by  writ  of  attachment,  nor  an  equity 
against  it  while  the  partners  are  solvent  and  the 
partnership  business  going  on,  yet  it  is  equally  true 
that  where  the  partners  are  insolvent,  the  partner- 
ship insolvent  and  the  partnership  business  brought 
to  an  end,  the  partnership  creditor  has  an  equity 
against  the  property  of  the  partnership.  Ez  parte 
Williams,  U  Yes.  Jr.  4. 

6.  A  partnership,  in  the  exclusive  possession  of 
and  dominion  over  the  joint  property  has  the  legal 
right,  in  good  faith,  to  appropriate  it  to  the  Joint  or 
separate  creditors,  although  tho  partnership,  in  the 
popular  sense,  is  insolvent;  and  while  its  business 
is  going  on  and  no  dissolution  by  death,  bank- 
ruptcy, insolvency,  etc.,  requiring  the  marshaling 
of  the  assets,  it  may,  m  good  faith,  distribute  the 
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served  the  same  day,  returaable  on  November 
27,  1883.  at  9  o'clock,  A.  M. 

After  the  service  of  said  suTDmons,  to  wit: 
November  26.  1888,  Werbe  &  Co.  being  in- 
debted to  Stephens  &  Co.  of  Cleveland.  Ohio, 
in  the  sum  of  f  400,  settled  with  them  by  giv- 
ing them  part  of  the  goods  purchased  of  Ste- 
phens &  Co. .  which  constituted  part  of  the  stock 
of  Werbe  &  Co.,  to  the  amount  and  value  of 
|250,  and  for  the  balance  of  the  debt  to  Ste- 
phens &  Co.  executed  a  chattel  mortgage  on  the 
other  goods  and  property  of  the  firm. 

On  the  same  day,  November  26, 1888,  Werbe 
and  Dommanget  entered  into  a  written  agree- 
ment dissolving  the  partnership  existing  be- 
tween them;  and  in  consideration  of  |200  paid 
Dommanget  by  Werbe,  and  in  consideration 
that  Werbe  assumed  and  agreed  to  pay  all  the 
debts  and  liabilities  of  the  firm  of  every  kind 
and  nature,  Dommanget  sold  and  transferred  to 
Werbe  all  her  right  and  interest  to  the  firm 
business,  and  all  the  propertv  held  and  owned 
by  them  as  such  partners,  of  every  nature  and 
kind,  particularly  describing  some  portions  of 
the  property,  wnich  is  to  be  held  and  owned 
by  Werbe  m  his  own  right  exclusively;  tliat 
Dommanget  whs  the  mother-in-law  of  Werbe. 
She  was  sixty-five  years  old,  was  in  feeble 
health,  and  was  maung  her  home  with  Werbe, 
having  little  or  no  knowledge  of  the  business. 

In  pursuance  of  the  wntten  contract,  the 
firm  was  dissolved  on  the  26th  day  of  Novem- 
ber, 1888,  and  Dommanget  received  $200  cash, 
and  Werbe  took  the  firm  assets  and  assumed 
the  firm  debts.  Werbe  took  exclusive  posses- 
sion of  the  property,  including  property  in- 
volved in  this  case,  and  thereafter  held  it. 

At  the  date  of  the  dissolution  the  assets  of 
the  firm  consisted  of  merchandise  of  the  value 
of  1762.48,  and  small  accounts  aggregating 


11,806.95,  but  only  of  the  value  of  $187.62,  in 
addition  to  the  $200  paid  Mrs.  Dommanget 
At  the  date  of  the  dissolution  the  firm  was  in- 
debted to  various  creditors  in  the  sum  of  $800, 
after  payment  of  Stephens  &  Co's  debt. 
Werbe  had  no  individual  property,  but  was  in- 
debted on  a  Judgment  in  the  sum  of  $200. 
Mrs.  Dommaneet  had  no  property  except  her 
interest  in  the  nrm. 

On  the  morning  of  November  27,  1888,  at 
10  o'clock,  Werbe  and  Dommanget,  without 
fraudulent  intent,  voluntarily  entered  their  ap- 
pearance to  the  actions  that  day  filed  against 
them  before  T.  W.  Pease,  a  Justice  of  the  peace, 
and  by  agreement  Judgments  were  entered  in 
said  cases  upon  the  firm  debts,  as  follows: 

In  favor  of  Blanton,  Watson  <&  Co.,  for  $71. 
80.  and  costs;  in  favor  of  Byram,  Cornelius  & 
Co.  $49.42,  and  costs;  and  in  favor  of  Rascbig, 
for  $55.80--and  executions  were  at  onceissu^ 
on  said  last  described  Judgments,  and  placed  in 
the  hands  of  Hiram  Hummer,  a  duly  qualified 
constable,  who  at  once  levied  the  executions 
upon  all  of  the  property  turned  over  by  the 
firm  of  Werbe  &  Co.  to  Werbe  on  the  preced- 
ing day,  and  including  the  property  m  this 
case.  Appellant,  Gk>udy,  levied  his  executions 
later  in  the  day  on  the  same  property. 

Before  the  day  of  sale  Werbe  filed  with  said 
constables,  Plununer  and  Goudy,  his  schedule 
of  all  his  property,  of  every  nature,  in  due 
form  of  law,  properly  executed  and  verified, 
which  schediile  included  the  property  involved 
in  this  case  and  claimed  to  be  exempt  Werbe 
thereupon  demanded  that  the  property  in  ques- 
tion be  set  off  to  him  as  exempt,  but  Plummer 
took  and  sold  upon  his  execution  all  the  prop- 
erty save  what  was  so  claimed  as  exempt,  and 
left  for  Gk>udy  only  the  property  claimed  as  ex- 
empt, the  same  being  of  the  value  of  $524. 


partnership  funds  amonsr  the  members  of  the  firm, 
or  change  them  from  Joint  to  separate  estate;  and 
when,  in  the  dissolution  of  the  partnership,  one 
partner  transfers  or  assigns  his  interest  In  the  part- 
nership assets  to  his  copartner,  the  act  being  done 
in  good  faith,  the  title  rests  in  the  assignee,  and  he 
has  the  same  dominion  over  the  entire  property  as 
if  it  had  always  been  his  separate  property.  Miller 
V.  EstiU,  5  Ohio  St.  517;  Sigler  v.  Knox  Go.  Bank,  8 
OhioSt.511;  Allen  V.  Center  Valley  Go.  21  Cionn.  186; 
Howe  V.  Lawrence,  9  Gush.  666;  Jones  v.  Lusk,  2 
Met.  (Ky.)  856;  Dimon  v.  Hazard,  82  N.  Y.  66;  Btory, 
Partn.  5  858;  Robb  v.  Mudge,  14  Gray,  684. 

But  if  the  transfer  or  assignment  was  not  made 
in  good  faith,  the  property  transferred  or  assigned 
is  liable  to  be  taken  in  execution  or  attached  at  the 
suit  of  any  one  of  the  firm  creditors. 

What  M  essentia]  to  the  good  faith  of  such  a 
transaction?  In  the  language  of  Lord  Eldon,  in 
Ex  parte  Ruffln,  6  Yes.  Jr.  127,  it  must  be  *'the  act 
of  men  acting  fairly,  winding  up  the  concern." 
But  what  is  to  be  considered  as  the  **act  of  men 
acting  fairly,  winding  up  the  concern  ?"  This  ques- 
tion must  be  answered  in  the  light  of  the  oontrol- 
liDg  facts  fixing  the  condition  of  the  partnership 
and  its  individual  members  at  the  time  of  the  dis- 
solution and  transfer;  and,  logically,  it  must  be 
answered:  such  action  as  consists  with  the  duties 
of  the  association  and  its  members  so  situated— the 
Interests  of,  and  its  obligation  to,  its  creditors. 

That  the  firm  of  R  F.  G.  Werbe  &  Go.  was,  at  the 
time  of  this  dissolution  and  transfer,  in  a  condition 
requiring,  or  at  least  authorizing,  the  marshaling  of 
the  assets,  and  the  aid  of  equity  in  their  distribution, 
is  clear.    That  such  a  condition  is  wholly  opposed 
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to  the  good  faith  of  such  a  transaction,  as  against 
the  creditors,  totally  destructive  of  every  correct 
idea  of  ^*the  act  of  men  acting  fairly,  winding  up 
the  concern,**  is  apparent 

If  to  act  in  their  own  interest,  without  regard  to 
the  interests  of  their  creditors,  18  the  action  of  men 
acting  fairly,  winding  up  the  partnership  business, 
the  law  may  Justly  be  regarded  as  progressive  and 
pliable,  and  morals  as  elastio,  and  adapted  to  any 
exploit 

The  suggestion  that  the  property  in  the  hands  of 
the  plaintiff  is  still  subject  to  execution  is  neither 
satisfactory  nor  sui&clent;  for  if  the  act  of  trans- 
mutation  under  the  agreement  of  dissolution  la 
valid,  the  status  of  the  property  is  entirely  changed; 
it  becomes  subject  to  the  exemption  laws,  and  it  Is 
the  overplus  only  that  is  liable  to  execution,  and 
that  is  first  liable  to  the  individual  creditors  of  the 
plaintiff. 

The  condition  of  the  partnership  at  the  time  of 
the  dissolution  made  it  the  duty  of  the  partners,  in 
the  exercise  of  fairness,  to  apply  the  effects  of  the 
partnership  to  the  payment  of  the  partnership 
debts;  the  partnership  was  not  indebted  to  either 
of  the  partners,  and  their  attempt,  by  means  of  the 
agreement  of  dissolution,  to  transfer  all  of  the 
partnership  effects  to  the  sole  and  separate  use  of 
the  plaintiff  ought,  in  my  opinion,  to  be  considered 
and  held  to  be  opposed  to,  and  a  total  subversion  of, 
good  faith  and  fairness,  and  a  fraud  upon  the 
rights  of  the  creditors  of  the  partnership,  which 
quickened  and  lifted  up  their  equity  against  the 
property  of  the  partnership  and  held  it  in  the 
hands  of  the  plaintiff  subject  to  the  executions  of 
their  creditors  Schnull  &  Grag. 
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Oondy  lefuFed  to  deliver  said  property  to 
Werbe,  but  claiined  it  was  firm  property,  and 
not  exempt  from  execution,  and,  after  the  com- 
menceraent  of  this  suit,  sold  said  property  as 
the  property  of  the  firm  of  Werbe  &  Co. 

At  the  lime  of  the  dissolution  and  transfer 
from  Dommanget  to  Werbe,  neither  saidDom- 
manget  norWerbeintended  or  designed  to  cheat, 
defraud  or  hinder  or  delay  Schnull  &  Crag  or 
any  other  creditor;  nor  was  the  tran***"-  -  made 
for  the  purpose  of  securing  an  exem.  i.^a. 

As  a  conclusion  of  law,  the  court' found  for 
the  plaintiff,  Werbe,  that  he  was  entitled  to  a 
return  of  the  p/operty  so  sold;  to  a  personal 
judgment  of  the  value  thereof,  the  return  of  the 
property  to  act  as  a  satisfaction  of  the  Judg- 
ment to  be  rendered;  that  the  judgment  pro- 
vided that  Werbe  was  the  owner  and  entitled 
to  the  possession  of  the  property  at  the  time  of 
tlie  commencement  of  this  suit,  and  Ooudy  un- 
lawf  uDy  detained  the  same. 

It  is  maintained  by  the  appellant  that  the  facts 
found  by  the  court  entitle  him  to  judgment  in 
his  favor,  and,  if  they  do  not,  the  evidence 
shows  a  state  of  facts  different  from  that  found 
tyy  the  court. 

It  is  contended  by  the  counsel  for  the  appel- 
lant that  the  facts  found  by  the  court  show 
such  a  disposition  of  the  firm  property  by  the 
firm  of  Werbe  &  Co.  as  operated  as  a  fraud 
against  the  creditors,  and  that  such  transfer  of 
the  firm  propertv  from  the  firm  to  Werbe  by 
Dommaneet's  selling  her  interest  in  the  prop- 
erty to  Werbe  when  the  firm  was  insolvent,  in 
consideration  of  $200,  and  Werbe's  agreement 
to  pay  the  firm  debts,  is  void  as  to  the  cred- 
itors; that  this  is  true,  notwithstanding  ^ere 
was  no  moral  turpitude  on  the  part  of  the  part- 
ners; that  they  are  conclusively  presumd  to 
intend  the  natural  consequences'  of  their  own 


acts,  and  are  not  relieved  therefrom  by  reason 
of  there  being  no  moral  turpitude  on  their  part; 
that  the  finding  of  fact  by  the  court  that  neither 
of  the  partners  intended  or  designed  to  cheat, 
defraud,  hinder  or  delay  Schnull  &  Crag  or 
any  other  creditor,  and  that  the  transfer  was 
not  made  for  the  purpose  of  securing  exemp- 
tion, only  amounts  to  a  finding  that  there  was 
no  moral  turpitude  on  the  part  of  the  partners. 

It  is  first  important  to  determine  whether  the 
transfer  made  by  these  partners,  Werbe  and 
Dommanget,  severing  the  joint  interest  in  the 
partnership  property,  and  Werbe  takint;  all  tbc 
property,  and  agreeing  to  pay  all  the  debts,  did 
operate  as  a  fraud. 

By  the  terms  of  the  sale  of  Dommanget's  in- 
terest in  the  firm  property  to  Werbe,  and 
Werbe  agreeing  to  pay  the  firm  debts,  in  the 
absence  of  fraud  tbeproperty  became  the  in- 
dividual property  of  Werlie,  and  he  was  Individ- 
uallv  liable  for  the  firm  debts. 

The  creditors  might  have  availed  themselves 
of  the  contract,  ana  sued  Werbe  individually; 
and,  if  he  had  individual  property,  they  could 
have  subjected  it  to  s&leforthe  payment  of 
their  claims.  The}r  would  have  been  placed  on 
an  equal  footing  with  his  individual  creditors, 
and  could  not  have  been  postponed  from  sub- 
jecting individual  assets  to  payment  of  their 
debts  until  after  the  individual  creditors  were 
paid.  In  the  absence  of  fraud,  they  became 
his  individual  creditors;  the  property  became 
his  individual  property. 

The  firm  creaitors  had  no  lien  on  the  firm 
property.     Warren  v.  Farmer,  100  Ind.  693. 

It  is  asserted  that  there  la  no  right  of  exemp- 
tion out  of  firm  property.  That  may  be  re- 
garded as  the  settled  rule  in  this  State,  and  the 
weight  of  authorities  is  no  doubt  in  support 
of  this  doctrine,  though  the  case  on  which  all 


The  case  of  MiaBOuri  v.  Thomas  Itupra^  does  not 
conflict  with  this  view.  In  that  case  there  was  a 
partnezBhlp  of  two,  and  one  of  the  partners  had 
only  a  nominal  Interest  in  the  firm  property.  The 
ptkitaear  actually  owning  the  property  pnrohaaed 
the  nominal  interest  of  the  other,  who  retired  from 
the  firm.  Some  time  after  this  purchase  a  joint 
creditor  of  the  firm  obtained  a  jud^rment  upon 
which  execution  was  issued  and  a  levy  made  on  the 
property  in  the  poesession  of  the  purchaslnir  par^ 
ner  who  claimed  it  as  exempt  from  execution,  and 
the  court  decided  in  his  favor.  But,  as  stated,  he 
was  in  fact  the  owner,  darinsr  the  partnership,  and 
the  good  faith  of  the  purchase  was  not  in  question. 

I  am  of  opinion,  therefore,  that  the  Judgment  of 
the  special  term  should  be  reversed  and  the  cause 
remanded  with  instructions  to  render  Judgment  on 
the  specdal  flndtngs  for  the  defendant 

But  as  neither  of  my  aasooiates  concur  in  this 
conclusion  it  iS  necessary  to  consider  the  next 
question,  viz.:  Does  the  evidence  sustain  the  find- 
ings and  judgment  of  the  special  term  ?  In  the 
motion  for  a  new  trial  the  reason  is  stated  In  these 
words:  ^*That  the  decision  of  the  court  is  contrary 
to  the  evidence,  and  is  not  supported  by  sufllclent 
evidence.**   Sec  564,  Bev.  Stat.  1861. 

Spedflcatfon  6  is  in  these  words:  **That  the  ver- 
dict or  decision  is  not  sustained  by  sufficient  evi- 
dence.** Bejeoting  the  wovds  **oontrary  to  the  evi- 
dence and,**  in  def  endant*8  reason,  which  may  be 
done  without  violation  of  any  rule,  the  reason  is 
sabstantiaUy  in  the  words  of  the  statute,  and  in  my 
opinion  sufficient.  Schmltz  v.  Lauferty,  S9  Ind. 
4D0;  Bobinson  y.  Snyder,  74  Ind.  lia 

The  evidence  is  contained  in  a  proper  bill  of  ex- 
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oeptions.  I  have  carefully  examined  it,  and,  in  my 
opinion.  It  is  only  necessary  to  mention  one  undis- 
p^.ited  fact  therein,  which,  considered  with  the 
fttctB  found,  satisfies  me  that  the  decision  of  the 
special  term  is  not  sustained  by  sufficient  evidence. 
This  one  fact  is  the  admission  of  the  plaintiif  that 
the  $200  mentioned  in  the  agreement  of  dissolution 
as  paid  to  Donunanget  was  of  the  partnership  as- 
sets. In  his  evidence,  pages  7  and  8  of  the  bill  of 
exceptions,  he  says: 

**In  the  afternoon  of  that  same  day**  (November 
26)  **I  made  the  written  contract**  (the  contract  of 
dissolution  and  transfer)  *^th  Buth  Dommanget 
.  .  .  I  paid  Mrs.  Dommanget  the  fSOO  therein  named, 
out  of  the  firm  money,  and  I  retained  the  firm  as- 
sets consisting  of  accounts,**  etc. 

This  dispenses  with  aid  from  inference-estab- 
lishes the  fact  of  no  sale— shows  a  mere  voluntary 
division  of  the  partnership  property;  a  gift  of  so 
much  of  the  partnership  property  to  each  partner; 
and  in  my  Judgment,  results  in  the  absence  of  all 
merit  in  the  claim  of  the  plaintiif  to  the  property 
in  dispute.  See  Burtus  v.  Tisdall,  Menagh  y. 
Whitwell,  Person  v.  Monroe,  Lovejoy  v.  Bowers, 
Tenney  v.  Johnson,  Gill  v.  Lattimore,  Ex  parte 
Mayou,  Allen  v.  Center  Valley  Co.,  Howe  v.  Law- 
rence, Dimon  v.  Hazard,  mpra,  and  Ck>llins  v. 
Hood,  4  McLean,  186;  Re  Cook,  3  Bias.  122;  Re  Saut* 
hoff,  16  Nat.  Bankr.  Beg.  181;  Phelps  v.  McNeely,  M 
Mo.  664. 

It  is,  therefore,  my  opinion  that  the  special  term 
erred  in  overruling  the  motion  of  defendant  for  a 
new  trial,  and  that  on  account  of  this  error  the 
Judgment  of  the  special  term  Abuld  be  set  aside, 
and  a  new  trial  granted. 
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the  decisions  In  Other  later  cases  are  based  in 
this  State  is  that  of  Lou  v.  Blair,  72  Ind.  281, 
and  the  court  in  that  case  does  not  so  hold. 
It  is  stated  in  the  opinion  that  **Tbe  weight  of 
authority  is  decidedly  in  favor  of  the  proposi- 
tion that  one  partner  cannot  claim  any  part  of 
the  property  of  an  existing  partnership  as  ex- 
empt from  sale  upon  execution  against  him." 

It  is  further  said:  "There  is,  indeed,  consid- 
erable conflict  upon  this  question,^  and  manv 
courts  declare  a  rule  different  from  that  stated; 
but,  however  it  may  be  as  to  the  rule  just 
stated,  it  is  very  clear  that  one  partner  cannot 
claim  as  exempt  partnership  property  mort- 
gaged by  the  partnership  to  secure  a  partner- 
ship debt." 

In  the  cases  following  it  is  assumed  that  the 
question  was  decided  in  this  case,  when  in  fact 
it  was  not  Yet  it  is  proper  to  regard  it  as  a 
settled  question  in  this  State  that  there  is  no 
right  of  exemption  of  firm  property;  but  this 
only  applies  while  it  remains  fiim  property. 

When  the  Joint  interest  in  the  propert5  is 
severed  by  the  sale  of  •  one  of  two  partners  to 
the  other  of  his  interest  in  the  firm  property, 
then  it  is  no  longer  firm  property,  and  the  debtor 
has  the  right  to  an  exemption.  Some  courts 
hold  that  this  severance  may  take  place  even 
after  the  leyv  of  the  writ.  Others  hold  that  it 
must  take  place  before  Uie  levy  to  entitle  the 
debtor  to  an  exemption  of  the  property. 

In  Wisconsin  it  is  held  that  the  severance 
may  take  place  after  the  levy,  and  each  partner 
take  his  exemption.  RusseU  v.  Lennon,  89 
Wis.  570;  Newton  v.  JBbwtf,  29  Wis.  581. 

In  the  case  of  (yOorman  v.  Fink,  57  Wis. 
649,  the  court  holds  that  consent  of  the  partners 
that  each  shall  select  an  exemption  out  of  the 
partnership  property  after  a  levy  thereon  con- 
stitutes and  amounts  to  a  severance  of  the  joint 
property. 

*  The  courts  of  Michigan,  Georgia  and  other 
States  hold  the  same  as  to  the  right  of  exemp- 
tion in  partnership  property,  and  that  the  sev- 
erance may  take  place  after  the  levv  of  the  writ. 
Skinner  v.  Sfiannon,  44  Mich.  8o;  Blanehard 
V.  Pcuehal,  68  Ga.  82. 

It  is  not  by  reason  of  any  right  that  the  firm 
creditors  have  as  firm  creditors  that  the  part- 
nership debtor  cannot  claim  an  exemption  of 
firm  property,  but  it  is  by  reason  of  the  fact 
that  the  debtor  does  not  own  any  separate  part 
of  it.  The  rights  of  the  firm  creditors  are 
worked  out  throujdi  the  partners. 

In  the  case  of  Warren  v.  Farmer,  evpra,  this 
court  says:  *  'Partnership  creditors  have  no  lien 
upon  partnership  property.  Their  right  to  pri- 
ority of  payment  out  of  the  firm  assets  over  the 
individual  creditors  is  always  worked  out 
through  the  liens  of  the  partners." 

In  Pond  V.  Kimhall,  101  Mass.  105,  the  court 
says:  "Property  belonging  to  the  firm  cannot 
be  said  to  belong  to  either  partner  as  his  sepa- 
rate property.  Me  has  no  exclusive  interest  in 
it.  It  belongs  as  much  to  his  partner  as  it  does 
to  him,  and  cannot,  in  whole  or  in  part,  be  ap- 
propriated (so  lone;  as  it  remains  undivided)  to 
Ihe  benefit  of  his  family." 

In  HaoM  V.  Shato,  91  Ind.  896,  this  court  says: 
"A  partner  cannot  claim  partnership  property 
as  exempt  from  execution,  for  the  reason  that 
he  has  do  individual  interest  In  it." 

In  the  cose  of  Smith  v.  Harrie,  76  Ind.  104, 
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it  is  held  that»  if  the  partnership  interest  in  the 
pro^rty  is  severed  by  one  partner  purchasing 
the  interest  of  the  other  before  the  issuing  ox 
the  writ,  the  debtor  may  hold  such  property  as 
exempt.    The  court  in  that  case  says: 

'  'Tne  property  in  controversy  had  been  seized 
by  the  appellee,  Harris,  a  constable,  by  virtue 
of  an  execution  issued  upon  a  Joint  judgment 
against  the  appellant  and  one  Potts.  The  ap- 
pellant claimed  the  property  as  his  own,  and 
as  exempt  from  sale  on  execution,  under  the 
Exemption  Law.  The  court  instructed  the  jury, 
in  effect,  that  the  lien  of  the  writ  attached  to 
the  goods  when  it  came  to  the  constable's  hands; 
and  that  if,  at  that  tiihe,  the  property  was  part- 
nership property,  and  was  subsequently  made 
the  property  of  the  plaintiff,  b^  Potts  releasing 
his  interest  to  the  plaintiff,  this  would  not  de- 
feat the  lien  of  the  writ,  and  the  appellant 
would  not  be  entitled  to  claim  it  as  exempt 
This  presents  the  main  question  which  counsel 
have  discussed;  that  is  to  say,  whether  partner- 
ship property,  or  an  interest  therein,  can  be 
claimed  as  exempt  from  execution  by  the  indi- 
vidual member  of  the  firm.  The  question  has 
been  already  decided  in  the  negative  by  this 
court.  Lote  v.  Blair,  72  Ind.  281.  Whether 
the  exemption  could  be  claimed,  depended  on 
the  ownership  at  the  time  the  writ  issued  and 
became  a  lien,  and  so  the  issue  was  distinctly 
submitted  to  the  jury.  There  was  no  error  in 
the  instruction  in  this  respect." 

The  courts  universally  hold  that  exemption 
laws  shall  be  liberally  construed. 

In  the  case  of  Blair  v.  Smith,  114  Ind.  114, 
18  West.  Rep.  884,  this  court  holds  that  there 
can  be  no  fraudulent  conveyance  of  property 
not  subject  to  execution.    The  court  says: 

"If  the  property  is  not  subject  to  execution, 
the  debtor  has  an  alMolute  ri^ht  of  disposition, 
with  which  creditors  cannot  interfere. 

If  the  partners  had  the  right  to  sever  their 
interest  in  the  partnership  property  at  any  time 
before  the  writ  of  execution  issued  and  became 
a  lien  on  the  property,  notwithstanding  the  in- 
solvency of  the  firm,  and  thus  hold  an  exemp- 
tion out  of  the  propertv,  then  there  was  no  fraud 
in  the  transaction  in  this  case,  and  the  finding 
of  the  court  and  the  conclusions  of  law  were 
correct 

It  is  contended  by  counsel  for  appellant  that, 
the  firm  being  insolvent,  Uie  members  of  the 
firm,  or  at  least  Werbe,  must  have  known  the 
condition  of  the  firm  as  to  ability  to  pay  its 
debts;  and  that  therefore  the  severance  of  the 
joint  interest  entitling  Werbe  to  an  exemption 
was  in  itself  a  fraud,  although  done  in  good 
faith.  Applying  this  theory  to  its  legitimate 
extent,  if  sound,  where  does  it  lead  us? 

Any  disposition  of  property  by  an  insolvent 
debtor  after  he  knew  himself  to  be  insolvent, 
although  done  in  the  best  of  faith,  which  oper- 
ated to  the  detriment  of  anv  of  his  creditors, 
would  operate  as  a  fraud.  The  same  rule  that 
would  make  the  transfer  of  firm  property 
fraudulent  would  make  the  transfer  of  individ- 
ual propel  ty  fraudulent;  and,  if  an  insolvent 
debtor's  piopcrty  during  any  time  of  the  exist- 
ence of  the  debt  was  subject  to  execution,  he 
could  do  DO  act  by  which  he  could  or  would  be 
entitled  to  exemption. 

If  an  insolvent  debtor  owned  property  of 
a  kind  or  character  which  was  not  exempt 
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he  could  not  ezcbasge  it  for  property  which 
would  be  exempt;  and,  if  he  did  so,  it  would 
operate  as  a  fraud  on  his  creditors,  and  he  could 
not  hold  such  property  as  exempt. 

But  a  step  further  on  the  same  line  of  rea- 
soning. If  an  unmarried  man — and,  being  un- 
married, not  entitled  to  an  exemption— owned 
property,  but  was  owing  debts  so  that  he  was 
in  fact  msolYent,  and  he  married  before  judg- 
ment was  rendered,  he  could  not  claim  an  ex- 
emption; for  it  could  be  said  with  the  same 
force  that  counsel  say  "that  when  a  partnership 
is  insolvent,  and  known  to  be  so,  the  partners 
become,  as  it  were,  trustees  for  the  creditors  to 
wind  up  the  firm  a£Eairs;*'  that  when  a  person 
btt^mea  insolvent,  and  knows  himself  to  be  so, 
he  too  acts  as  trustee  for  bis  creditors:  and 
any  act  which  deprives  them  of  an^  portion  of 
bis  estate,  altboueh  done  in  good  faith,  would 
operate  as  a  fraud  upon  his  creditors,  and  he 
oould  not  take  the  benefit  of  it. 

The  principle  applied  in  the  case  cited,  of 
Cooits  V.  Tome,  9  Fed.  Rep.  582,  where  the  di- 
rectors of  an  insolvent  corporation  confessed 
judgment  in  favor  of  one  of  their  number  with 
a  view  of  giving  him  a  priority  of  lien,  and  it 
was  held  that  they  could  not  give  him  a  priority 
over  other  creditors,  does  not  apply  to  prevent 
parties  from  deriving  the  benefit  of  the  Exemp- 
tion Law. 

I'he  Exemption  Law  is  a  humane  provision  for 
the  benefit  of  the  families  of  debtors,  that  debt- 
ors may  not  have  the  last  farthing  taken  from 
them,  and  their  wives  and  dependent  children 
left  without  sustenance.  We  are  unable  to  see 
why  they  should  not  have  the  right  of  exemp- 
tion against  partnership  creditors,  and  out  of 
partnership  property,  except  for  the  reason 
given — that  the  partnership  debtor  owns  no 
separate  part  of  the  partnership  property. 

Wait  on  Fraudulent  Ck)nveyances,  §  47,  says: 

"  It  being  the  general  rule  that  exempt  prop- 
erty is  not  ordinarily  susceptible  of  fraudulent 
alienation  as  regards  creditors,  it  has  been  de- 
cided that  there  is  no  intelligible  ground  upon 
which  it  can  be  held  to  be  fraudulent,  as 
against  them;  for  a  person  whose  property  does 
not  in  the  aggregate  exceed  the  value  of  all  the 
exemptions,  but  a  portion  of  which  property  in 
its  present  state  is  not  exempt,  to  convert  or 
cbanee  it  into  the  particular  kinds  of  property 
which  are  exempt. 

Thus  in  (/DonneU  v.  Segar,  2o  Mich.  377,  the 
court  said :  '  The  only  fraud  claimed  to  have  ex- 
isted in  reference  to  the  oxen  was  that  he  might 
fraudulently  have  acquired  them  from  the  pro- 
ceeds or  exchange  of  other  property  which  was 
not  exempt;  and  this,  with  the  intent  to  defeat 
the  claims  of  creditors.  This,  in  my  opinion, 
if  true,  does  not  constitute  legal  fraud,  so  long 
as  be  was  in  fact  engaged  in  one  of  the  occupa- 
tions mentioned  ...  in  which  the  use  of  the 
cattle  was  needed.' 

In  Bandall  v.  Bufflngton,  10  Cal.  491,  the 
court  decided  that  a  general  creditor  of  an  in- 
solvent debtor  could  not  subject  a  homestead  to 
liability  for  his  debts,  notwithstanding  that  the 
msolvcnt  had  applied  property  in  his  hands  to 
the  payment  of  a  debt  which  was  a  lien  on  the 
homesSead. 

'  It  must  be  remembered,"  said  Chief  Justice 
Breese,  '  that  it  is  not  a  fraud  on  creditors  to  buy 
a  homestead  which  would  be  beyond  their 
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reach.'  This  would  seem  to  afford  a  debtor  an 
opportunity  to  practice  a  species  of  petty  fraud 
upon  his  creditors:  but  as  exemptions  of  prop- 
erty from  execution  are  usually  very  limited  m 
amount,  and  the  policy  of  the  law  is  to  pre- 
vent the  creditor  from  absolutely  stripping  the 
debtor  of  every  vestige  of  property,  and  of  all 
the  necessary  conveniences  of  living  or  means 
of  gaining  a  subsistence,  the  result  is  not  to  be 
deprecat^.  The  creditors  should  not  be  fav- 
ored, to  the  extent  of  absolutely  crippling  and 
pauperizing  the  debtor." 

In  the  case  of  O'DonneU  v.  8egar,  25  Mich. 
367,  the  court  says:  "I  am  at  a  loss  to  per- 
ceive how  the  plaintiff  could  have  been  de- 
prived of  the  statute  exemption  by  clear  proof 
that  he  had  purposely  disposed  of  all  the  prop- 
erty he  had  which  was  subject  to  execution, 
for  the  purpose  of  investing  the  proceeds  in,  or 
converting  them  into,  that  kind  of  properly 
which  was  exempt  under  the  statute;  and 
the  court,  in  the  same  opinion,  further  says: 
"  When  the  statute  exempts  from  execution 
certain  kinds  of  property  to  certain  amounts, 
without  any  exception  or  qualification  on  the 
ground  here  urged,  I  can  see  no  intelligible 
ground  on  which  it  can  be  held  fraudulent  for 
any  man  whose  property  does  not  in  the  aggre- 
gate exceed  the  aggregate  value  of  all  the  ex- 
ceptions, but  part  of  which  in  its  present  shape 
is  not  exempt,  to  convert  or  exchange  it  into 
those  particular  kinds  of  property  which  are 
exempt." 

There  are  numerous  cases  nipporting  the 
doctrine  laid  down  by  Wait  See  BandaU  v. 
Buffington,  10  Cal.  491;  Hiaxm  v.  George,  18 
Ean.  253;  Cipperlg  v.  Ehodes,  53  Dl.  346. 

The  law  gives  to  the  debtor  in  this  State 
|600  as  exempt  from  execution.  If  he  has 
property  of  that  value,  he  can  claim  it  as  ex- 
empt from  execution.  He  may  have  borrowed 
the  money  to  pay  for  every  dollar  of  the  prop- 
erty; and  yet,  when  he  is  sued,  he  claims  the 
property  as  exempt.  It  very  often  seems  to 
the  creditor  a  hardship;  yet  it  is  a  right  given 
to  the  debtor  by  statute,  and  is  a  wise  and 
humane  provision. 

Many  btates  make  still  more  liberal  provis- 
ion for  the  unfortunate  debtor.  If  this  ri^ht  is 
given  against  the  individual  creditor,  and  if  the 
individual  debtor  may  convert  certain  prop- 
erty not  exempt  into  property  which  is  exempt, 
and  such  act  not  constitute  a  fraud,  why  should 
not  the  partnership  debtor  have  the  right  to 
sever  the  joint  interest  in  the  property,  and 
hold  his  exemption  out  of  such  property? 

The  Exemption  Law  is  made  for  the  insolv- 
ent debtor.  It  is  he  that  it  is  intended  to  pro- 
tect. The  solvent  debtor  needs  no  protection 
by  the  way  of  an  exemption.  It  is  only  when 
a  debtor  Mcomes  insolvent  that  he  is  protected 
by  the  exemption. 

In  the  case  of  Fisher  v.  defers,  100  Ind.  514, 
7  West.  Rep.  918,  this  court  says:  *'  Partners, 
the  same  as  others,  may,  by  a  sale  or  mortgage 
of  the  partnership  property,  give  a  preference 
to  their  creditors.  If  a  sale  or  mortgage  is 
made  in  good  faith  to  secure  a  bona  fide  debt 
or  debts,  the  transaction  cannot  be  successfully 
assailed  on  the  ground  that  the  creditors  pre- 
ferred are  the  individual  creditors  of  the  several 
partners." 

The  true  doctrine  is  that  the  property  of  the 
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partners  is  their  Joint  property,  and  they  may 
sell  and  dispose  of  the  same  in  good  faith  as 
they  deem  proper;  and  as  held  in  the  case  of 
Fisher  v.  Sffers,  supra,  they  have  the  right  to 
prefer  creditors,  and  even  may,  if  all  the  part- 
ners consent  to  do  so,  dispose  of  the  property 
to  satisfy  the  individual  deht  of  one  of  the 
partners,  which  would  operate  to  decrease  the 
assets  of  the  firm,  and  to  the  detriment  of 
the  firm  creditors;  yet,  nevertheless,  they  have 
such  right  to  secure  or  pay  the  bona  fide  debt 
of  one  of  the  partners. 

We  submit  there  is  no  difference  in  principle 
between  this  and  the  act  complained  of  in  this 
case,  even  if  done  with  the  Intent  and  purpose 
of  giving  Werbe  the  benefit  of  an  exemption 
out  of  the  property.  It  was  simply  by  agree- 
ment severing  the  loint  interest  in  the  partner- 
ship property  to  allow  Werbe  to  take  the  ben- 
efit of  such  severance  to  secure  to  him  the 
benefit  of  an  exemption  given  to  him  by  law. 

Neither  is  it  different  in  principle  from 
allowing  a  debtor  to  exchange  or  convert  prop- 
erty not  exempt  for  such  as  is  exempt:  which 
doctrine,  we  think,  is  sustained  by  the  weight 
of  authority,  and  in  harmony  with  the  just 
principles  of  law  and  equity  in  construing  the 
Exemption  Laws. 

It  is  supported  by  the  authorities,  and  we 
hold  that  partners  have  the  ri^ht  to  in  good 
faith  sever  their  joint  interest  m  partnership 
property  by  contract  of  sale  from  one  person  to 


another,  or  a  division  of  the  partnership  prop- 
erty between  the  partners,  at  any  time  before 
the  firm  creditors  obtain  a  lien  uiK)n  such  firm 
property ;  that,  when  the  joint  interest  is  severed , 
the  individual  partners  have  the  right  to  an  ex- 
emption out  of  the  property;  that  the  fact  that 
such  firm  is  insolvent  at  the  Ume  of  the  sever- 
ance, and  that  the  severance  is  made  with  the 
knowledge,  on  the  part  of  the  partners,  that  it 
gives  to  them  the  right  of  exemption  out  of  the 
property,  docs  not  constitute  conclusive  pre- 
sumption of  fraud  upon  the  firm  creditors 
which  will  deprive  the  individual  partners  of  the 
right  to  have  an  exemption  of  such  property. 

With  this  version  of  the  law,  it  follows  that 
the  finding  of  facts  was  support^  by  the 
evidence,  and  that  the  conclusions  of  law  aa 
stated  bv  the  court  below  are  correct. 

It  is  insisted  by  counsel  for  appellant  that 
the  court  erred  in  permitting  certain  Ques- 
tions to  be  put  by  counsel  for  appellee  to  ^Irs. 
Domnianget,  which  it  is  claimed  are  leading. 
The  permission  of  leading  questions  is  much 
in  the  discretion  of  the  tnal  court,  and,  unless 
it  appears  such  discretion  was  abused,  this 
court  will  not  reverse  a  case  on  that  account. 
It  does  not  appear  but  that  such  discretion  was 
properly  exercised  by  the  trial  court  in  this 
cause. 

There  is  no  error  in  the  record  for  which  tiiQ 
judgment  ought  to  be  reversed. 

Judgment  affirmed,  wUh  costs. 
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Borough  of  mLPORD,  Plff,  in  Err.. 

«. 

MILFORD  WATER  COMPANY. 

(.-.Pa.....) 

1.  A  contract  made  by  a  water  company 
with  a  boroug^ht  under  an  ordinance  passed 
by  a  council  of  which  the  majority  were  direct- 
ors of  the  water  company*  Ja  absolutely  void, 
under  the  Pennsylvania  Act  of  March  31,  1860, 
6  ee  (P.  L.  400)  prohibitinff  municipai  ofBoers  from 
beinff  interested  in  any  contract  with  the  corpo- 
ration. 

S.  Payment  by  councils  of  a  boroQ^  for 

some  years,  for  water  actually  furnished  under  a 
void  contract,  creates  no  contract  to  accept  and 
pay  for  it  in  the  future. 

(February  27, 1888.) 

ERROR  to  the  Common  Pleas  of  Pike  Coun- 
ty, to  review  a  judgment  in  favor  of  plaint- 
iff in  an  action  to  recover  the  amount  alleged 
to  be  due  upon  a  contract  to  furnish  water  sup- 
plies.   Reversed, 

On  April  9,  1875,  the  Borough  Council  of 
the  Borough  of  Milford  enacted  an  ordinance 
whereby  they  offered  to  pay  the  sum  of  $800 
annually  for  a  term  of  years  to  any  watercom- 
pany,  first  applying,  that  would  furnish  a  suit- 
able water  supply  to  said  borough. 

The  Milford  Water  Company  applied  for  the 
beoL'fit  of  said  ordinance  and  agreed  to  furnish 
tlje  supply,  and  its  application  was  approved 
and  Ihe  company  duly  notified  thereof.    The 
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company  partiallv  complied  with  the  terms  of 
its  contract  and  furnished  water  for  a  period 
of  eight  years  during  which  payment  was  reg- 
ularly made.  Payment  was  refused  for  the 
vear  ending  April  1,  1885,  and  this  action  was 
Drought  to  recover  the  amount  alleged  to  be 
due  therefor. 

At  the  trial  in  the  court  below  the  court,  in 
answer  to  points  submitted,  charged  the  Jury 
that  the  continued  use  of  the  water  was  so  far 
a  recognition  of  the  continuing  force  of  the 
contract  as  to  render  the  borough  liable  under 
the  terms  of  the  contract,  and  that  the  use  of 
the  water  was  a  recognition  of  the  contract  and 
an  acceptance  of  performance  so  far  as  related 
to  the  purposes  of  this  case,  and  directed  a 
verdict  for  plaintiff,  reserving,  however,  the 
right  to  enter  Judgment  for  defendant  in  case 
the  contract  was  adjudged  to  be  invalid — the 
question  of  the  validity  of  the  contract  being 
reserved  for  the  consideration  of  the  court 

Subsequently  the  reserved  question  was  de- 
termined in  favor  of  plainliff  and  Judgment 
entered  in  its  favor  upon  the  verdict,  and  de- 
fendant took  this  writ. 

Further  facts  appear  in  the  opinion. 

Messrs,  D.  M.  van  Aoken  and 
Wilson,  for  plaintiff  in  error: 

Where  a  statute  inflicts  a  penalty  for  the  do- 
ing of  an  act,  it  implies  a  prohibition;  and  a 
contract  in  violation  of  it  cannot  be  enforced. 

Seidenbendtr  v.  Charles,  4  Serf.  &  TL  151; 
Ooiumhia  Bank  db  Bridge  Co,  v.  Haldeman,  7 
Watts  &  S.  288;  M&rris  Run  Coal  Co,  v.  Bar- 
clay Coal  Co,  68  Pa.  178. 
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The  contract  in  this  ease  was  in  violatioD  of 
the  Act  of  March  81.  1800. 

Mr.  J.  H«  Van  Eiten,  for  defendant  in 
error: 

The  borough  was  authorized  "  to  provide  a 
supply  of  water  for  the  use  of  the  iohabitants." 
Act  April  8,   1851,   §  2;  Purd.  Dig.  p.  204, 
pi  67. 

One  who  has  enjoyed  a  privilege  has  no  right 
to  say  that  because  he  ought  not  to  have  en- 
joyed it  he  will  not  pay  for  it 
Northampton  Countj'B  App.  80  Pa.  805. 
Although  an  illegal  contract  will  not  be  exe- 
cuted, yet  when  it  has  been  executed  by  the 
parties  themselves,  and  the  iUegiil  object  of  it 
luLs  been  accomplished,  the  money  or  thing 
which  was  the  price  of  it  may  be  a  legal  con- 
sideratioD  between  the  parties  for  a  promise  ex- 
press or  implied;  and  the  court  wiU  not  unravel 
tLe  transaction  to  discover  its  origin. 

ListapieB  v.  Jngraham,  5  Pa.  71.  See  Fxc  v. 
Caih,  11  Pa.  207. 

A  contract  tainted  with  fraud  may  be  con- 
firmed or  ratified  without  a  new  contract  found- 
ed on  a  new  consideration;  for  a  ratification  is 
in  general  the  adoption  of  a  previously  formed 
contract,  notwithstanding  a  vice  that  rendered 
it  relatively  void. 

PeamU  v.  Chapin,  44  Pa.  9;  Negley  v.  lAnd- 
say,  67  Pa.  217;  Shtdery,  Vandiks.  92  Pa.  447. 

Where  neither  party  has  insisted  on  a  strict 
performance  of  a  continuing  contract,  it  is  not 
competent  for  one  of  them  to  rescind,  without 
notice  of  an  intention  to  insist  on  a  literal  com- 
pliance. 

F<yrsyth  v.  N.  A,  Oil  Co,  63  Pa.  168. 

A  substantial  performance  is  suffldant,  where 
the  other  party  has  received  the  fruit  of  the 
labor  performed. 

Preston  v.  Finney,  2  Watts  &  8.  53;  True*- 
dale  V.  Watte,  12  Pa.  78. 

The  right  to  rescind  a  contract  must  be  ex- 
ercised within  a  reasonable  time  after  the 
hreach. 

Morgan  v.  MeKee,  77  Pa.  228. 


Ch,  J.,  delivered  the  opinion  of 
the  court: 

The  contract  between  the  Milford  Water 
Company,  plaintiff  below,  and  the  Borough  of 
^lilford,  defendant,  is  a  valid  and  bindioff  con- 
tract, provided  Ordinance  No.  2  of  said  bor- 
ough,passed  April  9,  1875,  is  a  valid  ordinance. 
Just  here  is  the  pinch  of  the  plaintiff's  case. 
It  is  not  denied  tnat  when  the  ordinance  was 
passed  a  majority  of  councils  were  also  direc- 
tors of  the  water  company.  They  were  thus 
contracting  with  themselves  to  supply  the  bor- 
oa£4i  with  water. 

The  66th  section  of  the  Act  of  March  81, 
1860  (P.  L.  400),  provides  that  "  It  shall  not  be 
lawful  for  any  councilman,  burgess,  trustee, 
manager  or  director  of  any  corporation,  munic- 
ipality or  public  institution  to  be  at  the  same 
time  a  treasurer,  secretary  or  other  officer,  sub- 
ordinate to  the  president  and  directors,  who 
shall  receive  a  salary  therefrom,  or  be  the  sure- 
ty of  sa<di  officer;  nor  shall  any  member  of  any 
corporation  or  public  institution,  or  any  officer 
or  agent  thereof,  be  in  any  wise  interested  in 
any  contract  for  the  sale  or  furnishing  of  any 
snpplies,  or  materials  to  be  furnished  to,  or  for 
the  use  of,  any  corporation,  municipality  or 
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public  institution,  of  which  he  shall  be  a  mem- 
ber or  officer,  or  for  which  he  shall  be  an  agent, 
nor  directiy  nor  indirectiy  interest»l  therein, 
nor  receive  any  reward  or  gratuity  from  any 
person  interested  in  such  contract  or  sale;  and 
any  person  violatinj^  these  provisions,  or  either 
of  them,  shall  forfeit  his  membership  in  such 
corporation,  municipality  or  institution,  and 
his  office  or  appointment  thereunder,  and  shall 
be  held  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  be  sentenced  to  pay  a  fine  not 
exceeding  |500."  etc. 

I  have  quoted  this  section  at  length  as  I  very 
much  fear  it  is  not  as  widely  known  as  it  ought 
to  be,  nor  as  generally  observed.  It  is  at  least 
probable  the  members  of  the  borough  coun- 
cils, who  were  at  the  same  time  members  of  the 
water  company,  overlooked  this  statute  when 
they  voted  for  and  passed  the  ordinance  in  ques- 
tion; otherwise  they  must  have  known  they 
were  not  onlv  making  a  void  contract,  but  also 
subJectinjB^  themselves  to  a  criminal  prosecu- 
tion. It  IS  almost  needless  to  say  that  a  con- 
tract so  prohibited  by  law  is  utterly  void,  and 
there  is  no  power  that  can  breathe  life  into  such 
a  dead  thing. 

It  appealed,  however^  upon  the  trial  below, 
that  the  boroueh  had  been  usine  and  paying 
for  this  water  for  several  years;  that  upon  some 
occasions  when  the  bills  were  passed  there  was 
less  than  a  majority  of  councils  who  were  mem- 
bers of  the  water  company,  and  some  ^ears  in 
which  there  were  no  members  of  councils  who 
were  also  members  of  said  company. 

From  this  it  was  urged  that  there  was  a  rat- 
ification of  the  contract  by  gouncils.  The 
learned  Judge  below  adopted  this  view,  and 
entered  judgment  7km  obstante  on  the  verdict 
in  favor  of  the  water  company.  This  will  not 
do.  There  was  no  ratification  of  the  contract 
because  there  was  no  contract  to  ratify. 

The  water  company  never  contracted  with 
the  borough.  They  contracted  with  them- 
selves to  supply  the  former  with  water;  to  that 
agreement  the  borough  was  not  a  partv  in  a 
legal  sense.  It  is  true,  the  boroueh  might,  af- 
ter its  councils  had  become  purged  of  the  mem- 
bers of  the  water  com]>any,  have  passed  an  or- 
dinance similar  to  ordinance  No.  2,  and  might 
thus  have  entered  into  a  new  contract.  But  no 
such  ordinance  was  passed,  and  neither  councils 
nor  the  officers  of  the  municipality  can  contract 
in  any  other  way. 

It  IS  one  of  the  safeguards  of  municipal  cor- 
porations that  they  can  only  be  bound  by  a 
contract  authorized  by  an  ordinance  duly 
passed. 

The  Act  of  1860  is  another  and  a  valuable  safe- 
guard thrown  around  municipalities.  It  was 
passed  to  protect  the  people  from  the  frauds  of 
their  own  servants  ana  agents.  It  may  be  there 
was  no  fraud,  actual  or  intended,  in  the  pres- 
ent case;  but  we  will  not  allow  it  to  be  made 
an  entering  wed^  to  destroy  the  Act  of  1860. 
Of  what  possible  use  would  that  Act  be 
if  its  violations  are  condoned,  and  its  prohibit- 
ed, criminally  condemned  contracts  allowed 
to  be  enforced  under  the  guise  of  an  implied 
ratification? 

It  is  too  plain  for  argument  that  the  payment 
by  councils  for  some  years  for  water  actually 
furnished  created  no  contract  to  accept  and 
pay  for  it  in  the  future.    Nor  was  this  suil 
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brought  upon  any  sach  Implied  contract.  On 
the  contrary  it  was  brought  upon  the  contract 
authorized  by  Ordinance  No.  3;  it  has  nothing 
else  to  rest  upon,  and  with  the  destruction  ot 
its  foundation  the  superstructure  crumbles. 

17ie  judgment  U  reversed,  and  Judgment  is 
now  entered  for  thedtfendant  Mow  non  obstante 
veredicto. 

Williams  and  McCoUoiii,*//.,  absent. 


Henry  LAFFERTY,  Plff.  in  Err., 

V, 

SCHUYLKILL   RIVER   EAST   SffiE 

R.  CO. 


(. 
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1.  Crops  planted  by  the  owner  of  land  after  the 
location  of  a  railroad,  but  before  the  damages 
had  been  paid  or  secured  or  notice  given  of  an 
intent  to  enter,  are  proper  subjects  for  compensa- 
tion when  the  land  is  taken. 

8*  A  teiuuit  with  notice  of  the  location  of  a  rail- 
road over  the  leased  premises,  who  plants  crops 
thereon  before  the  damages  are  paid  or  secured, 
or  notice  of  entry  given,  is  entitled  to  the  dam- 
ages for  inlury  to  the  growing  crops  by  the  entry 
of  the  company. 

8.  A  railroad  company  chargeable  with 
notice  of  a  lease  by  the  tenant's  possession  can- 
not discharge  its  liability  to  him  for  injury  to 
crops,  on  appropriating  the  land,  in  condemna- 
tion proceedings,  by  payment  to  the  landlord. 

4.  The  possession  of  leased  land  by  a  tenant 
is  notice  of  the  lease  to  a  railroad  company  enter- 
ing under  condemnation  proceedings. 

(February  26, 1889.) 

ERROR  to  the  Common  Pleas,  No.  1,  of 
Philadelphia  County,  to  review  a  judgment 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  taking  for  railroad 
purposes  of  land  occupied  by  plaintiff.  iSe- 
versed, 

John  J.  Krider  owned  a  truck  farm  in  the 
City  of  Philadelphia  which  he  leased  to  Henry 
Lauerty.  At  this  time  the  Schuylkill  River 
East  Side  Railroad  Company  had  located  its 
road  over  the  land.  Lafferty  cultivated  the 
land  and  planted  crops  which  were  destroyed 
when  the  company  commenced  grading  the 
road.    The  company  settled  with  Krider  for 


all  land  damages  to  himself  as  owner  and  to 
tenants  then  in  possession.  Lafferty,  npoa 
hearing  of  the  entr^  of  the  company  upon  ths 
premises,  made  claim  for  damages,  which  hav- 
ing been  refused  this  action  was  commenced. 
The  court  entered  a  compulsory  nonsuit  which 
the  court  in  banc  refused  to  take  off,  where- 
upon plaintiff  took  this  writ 

Further  facts  appear  in  the  opinion. 

Messrs,  Edward  Hopkinson,  Preston 
K.  Erdman  and  R.  iLoper  Baird  for 
plaintiff  in  error. 

Messrs.  William  H.  Addieks  and  Lewis 
C.  Cassidy,  for  defendant  in  error: 

The  permanent  location  of  a  railroad  is  aa 
appropriation  of  private  property  to  public  use. 
It  fixes  the  date  of  the  legal  injury.  It  vests  a 
right  of  action  for  all  damages,  which  cannot 
be  devested  by  a  change  of  location. 

See  PiUsburgh  etc,  H.  Go,  v.  Chm,  101  Pa.  192; 
NealY.  Pittsburgh  etc,  JR.  Co.  31  Pa.  19, 2  Grant, 
Cas.  137;  Wadhams  v.  R,  Co.  42  Pa.  310;  Heise 
V.  Pa,  JR.  Co.  62  Pa.  67;  JSeale  v.  Pa.  R.  Go. 
86  Pa.  509;  Baiis  v.  R.  Co,  6  Cent.  Rep.  903, 
114  Pa.  314;  anrien  v.  Pa,  8.  V.  R  Co,  11 
Cent.  Rep.  679,  119  Pa.  184.- 

The  location  of  a  railroad  vests  a  right  to 
damages  which  is  personal  and  does  not  run 
with  land  or  pass  by  deed.  Subsequent  pur- 
chasers or  tenants  take  with  notice  and  subject 
to  thp  cflsprocnt 

CampbeU  v.  PhUa.  108  Pa.  800;  Tenbrooke  v. 
Jahke,  77  Pa.  392;  MeFadden  v.  Johnson,  73 
Pa.  336;  Allegheny  db  P,  Turnpike  Road  Co.  v. 
Brosi,  22  Pa.  32;  Davis  y.  R.  Co.  6  Cent.  Rep. 
903,  114  Pa.  80& 

WilliamSf  J.,  delivered  the  opinion  of  the 
court: 

When  a  railroad  company  locates  its  lines  of 
road  over  the  lands  of  private  owners  it  secures 
thereby  a  right  to  enter  upon  and  occupy  the 
land  covered  by  such  location. 

The  actual  entry  cannot  be  made  until  the 
damages  accruing  to  the  owner  shall  be  paid 
or  secured;  but  the  means  for  ascertaining  the 
damages  are  provided  by  law,  where  the  par- 
ties cannot  agree  upon  them;  and  the  owner 
cannot  prevent  the  exercise  of  the  right  of  emi- 
nent domain  by  the  company. 

But  while  the  owner  has  notice,  by  the  loca- 
tion of  the  road  over  his  lands,  of  the  purpose 
of  the  companv  to  appropriate  so  much  as  the 
line  of  the  road  covers,  he  has  no  notice  of  the 


NoTB.— Eminent  domain;  lessee  entitled  to  embU- 

ments. 

The  lessee  of  a  farm  Is  entitled  to  a  growing  crop 
which  matures  during  the  term  of  lease,  unless  the 
lessor  reserves  it  in  the  lease.  Emery  v.  Fugina,  68 
Wis.60&. 

During  his  tenancy,  the  lessee,  as  against  the 
lessor,  is  entitled  to  the  crops.  Middlebrook  v.  Oor- 
\vin,  15  Wend.  169.  Ckmtra^  It  seems,  as  to  wheat 
straw.  Fobes  v.  Shattuck,  22  Barb.  568,  678;  Stock- 
well  V.  Phelps,  84  N.  Y.  863, 866;  Harris  v.  Frink,  49 
X.  Y.  24, 80:  2  BL  Com.  145.  See  Buie  of  the  Roman 
Law,  iDst.  lib.  11,  T.  1,  I  86;  Sloan,  Landlord  & 
Tenant,  p.  61. 

Emblements  include  only  crops  actually  in  the 
ground.  The  labor  of  ploughing  and  manuring 
will  be  lost  if,  when  the  tenant  first  knows  tenancy 
is  to  end,  the  seed  has  not  been  sown.  Stewart  v. 
Doughty,  9  Johns.  108;  Reeder  v.  Sayre,  70  N.  Y. 
180, 185. 
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On  grounds  of  a  public  policy,  in  order  that  an 
unforeseen  termination  of  their  interest  may  not 
cause  them  to  lose  the  fruits  of  their  industry, 
tenants  at  will,  as  well  as  tenants  for  life,  or  their 
representatives,  except  where  the  tendency  ends 
by  the  voluntary  act  of  the  tenant,  are  entitled* 
when  their  tenancies  end,  to  emblements— that  Is  to 
the  annual  crops  produced  by  the  labor  of  the  ten- 
ant, which  have  been  sown  before  the  time  when 
the  tenant  has  knowledge  that  his  lease  is  to  termi« 
nate.  Samson  v.  Rose,  66  N.  Y.  411, 416;  Whitmarsh 
V.  Cutting,  10  Johns.  860.  See  2  Rev.  Stat.  83,  subd. 
5, 6;  Harris  v.  Frink,  49  N.  Y.  24, 84;  Witt  v.  New 
York,  6  Robt.  441, 449;  Powers  v.  Ingraham,  8  Barb. 
576. 

For  the  purpose  of  gathering  and  carrying  away 
these  crops  he  has  a  right,  after  his  tenancy  ends, 
"of  ingress,  egress  and  regress.**  Shepard  v.  Phil, 
brick,  2  Denio,  174;  Powers  v.  Ingraham,  8  Barb.  69«. 
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time  when  actual  possession  will  be  required. 
He  may  doubtless  abandon  the  land  coyered 
by  the  line  as  located  to  the  company  and  pro- 
ceed to  haye  his  damages  assessed ;  or  he  may 
wait  for  the  company  to  take  the  initiative  and 
GontinTie  meantime  to  occupy  and  cultivate  it. 
If  he  takes  the  latter  branch  of  the  alternative 
the  crops  planted  after  the  location  and  before 
notice  or  bond  given  by  the  railroad  company, 
areraoper  subjects  for  compensiUion. 

The  reason  for  this  is  that  it  may  be  months 
or  even  years  after  the  location  of  the  liue  be- 
fore the  company  will  be  ready  to  enter  upon 
the  land  for  purposes  of  construction  or  to 
take  the  steps  necessary  for  the  assessment  of 
damages,  and  the  owner  has  a  right  to  remain 
in  possession  until  actual  appropriation  of  his 
land  by  the  company.  This  was  held  in  OH- 
more  y.  Pittsburgh  MaUroad  Company,  104  Pa. 
275,  and  has  been  recognized  in  other  cases. 

If,  therefore,  Krider  had  made  no  lease  of 
his  laud,  but  continued  to  cultivate  it  himself, 
he  would  have  been  enlitied  to  claim  damages 
as  well  for  the  loss  of  growing  crops  as  for  Uie 
injaiy  done  to  the  land,  provided  the  crops 
had  been  planted  before  bond  given  or  notice 
of  an  intent  to  enter  upon  the  construction  of 
the  road. 

But  Krider  made  a  lease  to  Lafferty,  and  the 
tenant  planted  the  crops  that  were  destroved. 
He  had  notice  of  the  fact  that  a  line  had  been 
located  over  the  land.  The  court  so  found  and 


we  think  the  evidence  was  sufficient  to  justify 
the  finding,  but  it  is  not  alleged  that  he  had 
any  notice  of  the  time  when  the  company  in- 
tended to  make  an  actual  entry.  So  far  as  he 
had  notice  he  was  of  course  afirected  by  it,  and 
he  cannot  now  be  beard  to  complain  that  the 
value  of  his  term  has  been  diminished  and  his 
Just  expectations  disappointed  by  a  circum- 
stance of  which  he  haa  full  notice  and  which 
his.lease  shows  had  been  considered  before  he 
executed  it;  but  l)eing  without  an  v  notice  of 
the  time  when  his  possession  would  be  inter- 
fered with,  he  had  tiie  same  right  to  occupy 
and  cultivate  that  his  lessor  could  have  exer- 
cised if  the  lease  had  not  been  made. 

The  lease  transferred  the  possession  with  the 
attendant  right  to  cultivate  from  the  lessor  to 
the  lessee,  and  the  right  to  be  paid  for  an  in- 
jury done  to  crowing  crops  passed  with  the 
rif!ht  to  plant  tnem. 

When  the  railroad  company  made  its  entry 
upon  the  land,  it  found  Lafferty  in  possession 
and  his  crops  in  the  ground.  It  was  fixed  with 
notice  of  nis  lease  by  his  possession,  and  it 
could  not  discharge  its  liability  to  him  by  pay- 
ment to  his  landlord. 

This  branch  of  the  plaintiff's  claim  seems  to 
have  escaped  the  attention  of  the  court  below; 
and  for  this  reason  only  the  judgment  of  nonsuit 
must  be  reversed,  and  a  venire  facias  de  novo 
atoiK'ded. 


MINNESOTA  SUPREME  COURT. 


CIGAR  MAKERS  PROTECTIVE  UNION 
NO.  68,  of  the  State  of  Minnesota,  Bespt. , 

V, 

David  E.  OONHAIM  et  ai.,  Appts, 
(....Minn.....) 

*Tlie  iSkgsup  Bfakers  Union*  haFinir  many 
thoiiaands  of  memhers,  adopted  or  agreed  upon  a 
oertalo  symbol  or  device  to  be  used  by  their  sev- 
eral membein,  by  pladng  it  on  boxes  of  cigars 
made  by  snch  members,  such  device  not  indicat- 
ing by  what  penons  the  dgars  are  made,  but 
only  that  tiiey  are  made  by  some  member  of  one 
of  Boch  unions,  the  right  to  use  the  device  belong- 
ing equally  to  each  of  all  the  members  and  oon- 
timiing  only  while  the  person  remains  a  meml)er. 
fleld,  not  a  legal  trademark. 

CaiUauu  and  Vanderburgh,  JJ.,  dissent,) 

(March  U,1888l) 

APPEAL \f^  defendants,  from  an  order  of 
the  Distnct  Court  of  Ramsey  County  over- 
ruling a  demurrer  to  the  complaint  in  an  ac- 
tion to  enjoin  the  use  of  an  alleged  trademark 
and  for  an  account  of  sales.    &versed, 

«Head  note  by  Oxuizjlah,  CJu  J. 


V{yrm,-—Trademar'k;  approprtaUon  o/. 

A  trademark  must,  either  by  Itself  or  by  associa- 
tion, point  distinctively  to  the  origin  or  ownership 
of  the  article  to  which  it  is  applied.  Goodyear*B 
India  Bubber  Olove  Mfg.  Co.  v.  Goodyear  Kubber 
Co.  128  U.  8. 688  (SB  L.  ed.  635). 

If  it  appear  that  the  device,  mark  or  symbol  was 
adopted  and  placed  upon  the  article  for  the  pur- 
poee  of  Indicating  its  class,  grade,  style  or  quality, 
8L.RA. 


The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mr,  T.  R.  Palmer^  for  appellants: 

The  object  selected  as  a  trademark  does  not 
become  such  by  a  mere  act  of  selection.  Some- 
thing more  is  requisite  to  perfect  an  act  of 
adoption  which  is  the  union  of  the  abstract 
representation  of  the  object  with  a  vendible 
commodi^.  Instantly  the  inchoate  right  be- 
comes perfect  and  title  rests  in  .the  appropri- 
ator. 

Browne,  Trademarks,  2d  ed.  §§  63-67,  801, 
817-820;  Schneider  v.  Williams,  18  Cent.  Rep. 
265,  44  N.  J.  Eq.  891;  Upton,  Trademarks,  p. 
26. 

The  trademark  which  is  entitled  to  protec- 
tion must  be  such  as  will  identify  the  article  to 
which  it  is  affixed,  as  that  of  the  person  accept- 
ing it,  and  distinguish  it  from  others. 

Browne,  Trademarks,  2d  ed.  §g  29,  804. 

A  trademark  cannot  be  used  by  two  persons 
having  no  interests  in  common,  where  it  is  af- 
fixed to  similar  goods  manufactured  or  sold  by 
each. 

Id.  %  460. 

The  lahel  in  question  Is  simply  descriptive  or 
the  manner  of  production  and  of  quaJity,  and 


or  for  any  purpose  other  than  a  reference  to  or  in- 
dication of  its  origin  or  ownership,  it  cannot  be 
upheld  as  a  trademark.  Lawrence  Mfg.  Co.  v. 
Tenn.  Mfg.  Co.  81  Fed.  Rep.  776.  See  Rumford 
Chemical  Works  v.  Muth,  1  L.  R.  A.  44  nolo,  86  Fed. 
Rep.  6S4;  Coats  v.  Merrick  Thread  Co.  1  !«.  R.  A* 
616, 66  Fed.  Rep.  824. 

As  to  protection  of  brands  see  Menendes  v.  Holt* 
128  U.  S.614  (32  L.  ed.  6SM),  99  Alb.  L.  J.  7. 


See  also  5  L.  R.  A.  614;  0  L.  R.   A.  839;  8  L.  R.  A.  570;  9  L.  R.  A.  570;  13 

1  T>         A         O-r- 


no    T 


126 


MlKMSSOTA  SUFBBMB  COITBT. 


Mar,, 


an  advertfsemeDt  for  the  cigar  makers  unions, 
and  cannot  be  protected  as  a  trademark. 

Browne,  Trademarks,  §8  29,  161-164;  Bur- 
ton v.  StraUon.  12  Fed.  Rep.  696  and  note; 
Sfiaw  locking  Co.  y.  Mack,  12  Fed.  Rep.  707 
tLnduoteiAmaskeag  Mfg.  Co.  ▼.  Trainer,  101 
U.  8.  61  (25  L.  ed.  998);  EoOetter  v.  Fries,  17 
Fed.  Rep.  620;  Wileez  dk  0.  Sewing  Mach.  Co. 
V.  The  Qiblboni  Frame,  17  Fed.  Rep.  628;  Stokes 
V.  Landgraff,  17  Barb.  608;  ClarkY.  Clark,  26 
Barb.  77;  Falkinburg  ▼.  Luey,  86  Cal.  52; 
Choynski  v.  CoJien,  89  Cal.  501;  Burke  ▼.  Cae- 
sin,  45CaL  467;  Eggers  v.  Eihk,  63  Cal.  445;  At- 
lantie  MiUing  Co.y.  Bobinson,  20  Fed.  Rep. 217. 

To  entitle  a  name  to  equitable  protection  as 
a  trademark,  the  right  to  its  use  must  be  ex- 
clusive, and  not  one  which  others  ma^  employ 
with  as  much  truth  as  those  who  use  it. 

Bel.  dk  H.  Canal  Co.  v.  Clark,  80  U.  8.  13 
Wall.  811  (20  L.  ed.  581). 

Imposition  on  the  public  alone  is  not  ground 
for  action. 

Browne,  Trademarks,  g  884;  Schneider  v. 
WiUiams,  18  Cent.  Rep.  255,  44  N.  J.  £q.  891 
and  cases  cited;  Bixon  Crucible  Co.  y,  Ouggen- 
heim,  2Brewst.821. 

Mr,  E.  St.  Julien  Coac*  for  respondent: 

The  whole  label,  including  the  words  '*Union 
Made  Cigars,"  device,  yignette  and  eagle,  with 
stars  and  arrows,  and  surrounded  by  a  scroll 
and  inscription  "Cigar  Maker's  International 
Union  of  America/'  with  the  name  of  the  pres- 
ident of  the  association,  the  local  stamp, 
with  the  words  "Local  8tamp,"  and  number  of 
union,  and  containing  notice  by  whom  the 
cigars  were  made,  together  with  the  certificate 
thereon — all  of  which  taken  together,  is  a  pro- 
prietary stamp  and  label,  and  as  such  it  is  pro- 
tected. 

Holmes  Y,  Mfg.  Co.  87  Conn.  278;  Amoskeag 
Mfg,  Co.  Y.  Oamer,  55  Barb.  151;  CJoddington, 
Trademarks. 

The  corporate  name  of  a  corporation  is  a 
trademark,  and  on  every  consideration  of  pri- 
vate justice  and  public  policy  will  be  protected 
to  the  same  extent  as  an  individual. 

Holmes  v.  Mfg.  Co.  87  Conn.  278;  Nsusbif  v. 
Oregon  Cent.  B.  Co.  1  Deady,  609;  Coddington, 
Trademarks,  §  681  etseq. 

The  plaintiff,  has.  adopted  this  label;  and  as 
property  exists  in  a  label,  plaintiff  is  entitle  to 
protection. 

8ee  6  Field,  Lawyers'  Briefs,  §  508  et  seq.; 
Pierce  v.  Quittard,  68  Cal.  68. 

If  the  plaintiff  as  a  corporation  has  the  right 
to  adopt  a  trademark,  a  court  of  equity  will 
giant  an  injunction  against  those  who  infringe 
upon  it. 

Upton,  Trademarks,  10;  Coddington,  Trade- 
marks, §  17  et  seq.;  American  Trademark  Cases, 
No.  79,  p.  477,  an  exhaustive  case  on  the  whole 
subject;  Browne,  Trademarks,  151  etseq.;  New^ 
man  v.  Alvord,  61  N.  Y.  189;  Candee  v.  Deere, 
54  111.  489;  Partridge  v.  Menck,  2  Barb.  Ch .  101 ; 
BeU  v.  Locke,  8  Paige,  75,  84  Am.  Dec.  871; 
St.  Lovis  Piano  Mfg.  Co.  v.  Merkel,  1  Mo.  App. 
805;  Adams,  Trademarks,  18;  Ludlow  &  Jay, 
Trademarks,  §§  80,  46, 112,  811.  450, 678;  ^wi- 
oskeag  I^g.  Co.  v.  Trainer,  101  U.  8.  53  (25  L. 
ed.  994);  Delaware  A  H.  Canal  Co.  v.  Clark,  80 
U.  8.  18  Wall.  811  (20  L.  ed.  581);  KobertsonY. 
Berry,  50  Md.  591,  88  Am.  Rep.  828. 

The  law  protects  a  person  in  the  exclusive  en- 

8  L.  R.  A*  /  • 


Joyment  of  a  trademark,  as  a  private  right  and 
mterest,  independent  of  any  statutory  provia- 
ion.  The  skill  and  ingenuity  of  a  party  may 
be  manifested  in  names,  signs,  brands,  labels, 
words  or  other  devices  used  to  advertise  his 
business  or  goods;  and  such  devices  or  trade- 
marks, thus  first  adopted  and  used  by  a  party 
become  his  exclusive  right,  and  no  other  per- 
son can  lawfully  appropriate  or  use  them. 

Field,  Damages,  §  72o;  Boardinan  v.  Meri* 
den  Britannia  X)o.  86  Conn.  402;  Taylor  v.  C%zr- 
penter,  11  Paige,  292;  Coddington,  Trade- 
marks, §  20;  Marsh  v.  Billings,  7  Cush.  822; 
Moxie  Nerve  Food  Co.  v.  Beach,  88  Fed.  Rep. 
248;  Stokes  v.  Landgraff,  17  Barb.  608;  Taylor 
V.  Carpenter,  8  8ton^,  4S8;  Coffeen  v.  Brunton, 

5  McLean,  256;  QiW)tt  v.  Esterbrook,  48  N.  T. 
874;  Ferguson  v.  Dawl  Mills,  7  Phila.  258. 

A  person  may  acquire  a  trademark  in  his 
own  name,  especially  if  in  connection  with 
other  words  descriptive  of  the  article  manufact- 
ured, or  in  a  mere  fictitious  name  with  particu- 
Isx  devices  used  with  it. 

OiUis  v.  HaU,  Cox,  Trademark  Cases,  596; 
FUkins  v.  Blackman,  18  Blatchf.  440;  Pra^9 
App.  10  Cent  Rep.  596,  117  Pa.  401;  Ayer  v. 
Hall^  8  Brewst.  609;  I^riaseo  v.  Bouyon.l  Mo. 
App.  241;  WiUiams  v.  Pence,  25  How.  Fr,  886; 
Daris  v.  Kendall,  2  R.  L  666. 

An  arbitrary  word  not  descriptive  of  charac- 
ter or  quality  will  be  protected. 

Da.  dk  Br  Canal  Ch.  v.  Clark,  80  U.  8.  13 
Wall  811  (20  L.  ed.  681);  Amoskeag  Mfg.  Co. 
y.  Trainer,  101  U.  8.  51  (26  L.  ed.  993):  Hier 
▼.  Abrahams,  82  N.  T.  619;  Qill^H  v.  Eeter- 
brook,  48  N.  Y.  874;  Smith  v.  Siitbury,  25  Hud, 
282;  Davis  v.  EendaU,  2  R.  I.  566;  Selchow  v. 
Baker,  98  K.  T.  60;  Messerole  v.  Tynberg,  4 
Abb.  Pr.  N.  8.  410. 

Words,  devices,  etc.,  are  entitled  to  protec- 
tion in  equity  when  adopted  by  a  party,  and 
their  violation  to  redress  at  law,  independent  of 
legislation. 

Bier  v.  Abrahams,  82  K.  Y.  519;  8edgwick^ 
Damages,  578,  note.  ^ 

There  is  no  question  of  dissimilarity  raised 
between  the  forged  and  the  genuine  label  by 
the  demurrer,  no  denial  of  the  fraud  attemptea 
by  plaintiff  or  the  intent  and  purpose  to  de- 
fraud. The  defendants'  purpose  to  deceive 
the  public  is  not  denied.  All  are  admitted  by 
the  demurrer.  Then  the  rule  applies  that  the 
fraud  or  deception  in  the  name  or  use  of  simi- 
lar words,  symbols  or  devices  is  intended  es- 
pecially to  injure  both  the  plaintiff  and  the 
public,  by  means  of  forgery,  and  fraudulent 
imitation  by  the  defendants.  Injunction  oer<- 
tainly  must  lie. 

Coleman  v.  Crump,  70  N.  Y.  578;  8ebastian,. 
Trademarks,  7,  64;  Lea  v.  Wolf,  15  Abb.  Pr. 
N.  8.  1,  1  Thomp.  &  C.  626;  Popham  v.  Cole,. 
66  N.  Y.  69.  28  Am.  Rep.  22:  TaOcot  v.  Moore,^ 

6  Hun  (N.  Y.)  106;  BlackweU  v.  Crabb,  S<\  L.  J. 
N.  8.  CTi.  504;  Cope  v.  Evans,  L.  R.  18  Eq. 
138,  80  L.  T.  N.  8.  292;  Ellis  v.  Zeilin,  42  Ga. 
91;  BlackweU  v.  Wright,  78  N.  C.  810;  McCart- 
ney  v.  Qamhart,  45  Mo.  598;  Holmes  v.  Mfg. 
Co.  87  Conn.  278,  9  Am.  Rep.  824;  Amoskeag^ 
Mfg.  Co.  Y.  Garner,  65  Barb.  151. 

By  many  courts  a  label  Is  held  not  to  be  a. 
trademark,  yet  it  is  entitled  to  protection. 

Curtis  V.  Bryan,  2  Daly,  812;  Coddington^ 
Trademarks,  g  495  et  seq. 
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Ito  excIiuiTe  use  is  protected  both  as  to  the 
pttity  daimiiig  it  and  to  the  public  from  fokud 
IB  its  use  by  others. 

Coddington,  Trademarks,  Sg  dOOetieq,,  810, 
730;  JNewman  t.  Alwrd,  51  N.  Y.  189. 

And  this  protection  extends  to  one  who  may 
not  even  have  the  exclusive  right  to  the  use  of 
the  label,  etc. 

JVatman  ▼.  Altford,  61  N.  T.  189;  Codding- 
ton.  Trademarks,  g§  86,  810;  ChUim  ▼.  Rey- 
nold; Am.  Trademark  Cases  No.  41,  approving 
Kinney  v.  Btueh,  16  L.  R.  N.  8.  596. 

Where  one  sold  tobacco  and  pipes,  packed  in 
boxes  upon  which  were  labels  or  descriptions 
of  iimilar  character  to  those  of  plaintiff,  it 
was  held  a  violation  of  plaintiff's  rights. 

Coddlngton,  Trademarks,  606,  and  au- 
thorities; Mnce  V.  Eatce  Math.  Co,  50  Barb. 
236.  See  also  Landrtth  v.  Landreth,  22  Fed. 
Rep.  41;  Bites  v.  Leslie,  28  Blatchf.  476,  27 
Fed.  Rep.  22;  Boyal  Baking  Powder  Co.  v.  8her 
riU,  99  How.  Pr.  17;  Brown  v.  Mercer^  5  Jones 
&  S.  265;  Flei$6hmann  v.  Sehudcmann,  62 
How.  Pr.  92. 

The  words  "Union  Made  Cigars"  are  descrip- 
tive of  themselves,  both  of  ongin  and  owner- 
ship. It  is  fairly  inferable  that  the  cigars  are 
manufactured  bv  union  society  men,  and  until 
the  contraiy  is  shown  imports  ownerahip  in  the 
plaintiff. 

See  No.  68  Am.  Trademark  Cases. 

IVaudulent  piracy,  coupled  with  possibility 
of  deception  is  all  that,  and  more  than,  is  neces- 
saiy  fcYT  eouitable  interference. 

Cox.Traaemark  Case6,Nos.  68, 65, 72, 84,  etc. 

A  court  of  equity  will  enjoin  unlawful  com- 
petition in  a  trademark  by  reason  of  a  simulat- 
eiMabel,  or  of  the  appropriation  of  a  name. 

Burton  v.  Stratton,  12  Fed.  Rep.  696;  How- 
ard V.  H&nriquei,  8  Sandf.  725;  Woodtoard  v. 
Lazar,  21  Cat.  448;  Eince  v.  Searing,  10  Abb. 
Pr.  264;  MeCardd  v.  Ftek,  28  How.  Pr.  120; 
WiUiams  v.  Johnson,  2  Bosw.  1;  Ikwis  v.  Ken- 
daU,2ILl.  666. 

It  is  said  that  words  expressive  only  of  name 
or  quantity  cannot  be  appropriated.  But  if 
the  priniary  object  of  the  trademark  be  to  in- 
dicate origin  or  ownership,  and  the  goods  have 
obtained  a  wide  sale,  the  mark  indicative  of 
quality  will  not  deprive  the  claimant  of  his 
right  to  it  as  a^trademark. 

Burton  v.  8(fation,  12  Fed.  Rep.  696;  U,  8. 
V.  Boehs,  1  McCrary,  885.  Bee  Coddington, 
Trademarks,  §  It  et  sea.;  Am,  Trademark  Cases 
No.  79,  page  477,  ana  authorities  cited. 

A  voluntaiy  association  has  the  rfght  to 
adopt  a  label  or  trademark  for  the  products  of 
its  skill,  to  be  used  bv  the  persons  who  employ 
the  labor  of  the  craft,  to  the  entire  exclusion 
of  the  use,  in  similar  manner,  by  others  who 
do  not  belong  to  such  association,  and  who  do 
not  employ  its  labor. 

Amoskeag  Mfg.  Co.  v.  Trainer,  101  U.  8.  58 
(25  L.  ed.  994);  BeaUy  v.  KuHz,  27  U.  S.  2 
Pet.  066  (7  L.  ed.  521).  See  also  opinions  in 
Cigar  Makers  Union  v.  Link,  Cigar  Makers 
Off.  Jour.  Nov.  1886;  Renkert  v.  Bamberger, 
Cigar  Makers  Off.  Jour.  Apr.  1887 ;  Strasser 
V.  Mwmdis,  11  Cent.  Rep.  461, 108  N.  Y.  611; 
BlaeU  V.  8ivwn,  7  N.  T.  8.  R.  87;  Moe  v.  Alter 
Bros.^  Cigar  Makers  Off.  Jour.  Feb.  1888 ; 
Awry  V.  MeMe,  81  Ey.  73. 

BLRA. 


Olimiajit  Ch.  «r.,  delivered  the  opinion  of 
the  court: 

This  case  stands  on  a  demurrer  to  the  com- 
plaint. The  odIj  ground  of  demurrer  neces- 
sary to  consider  is  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action. 

Whatever  may  be  said  or  thought  of  the  con- 
duct of  the  defendants,  in  the  matter  of  honesty 
and  good  morals,  in  using  the  peculiar  symbol 
adopted  by  the  plaintiff  and  those  it  represents, 
to  indicate  the  goods  manufactured  by  them, 
the  case  must  be  decided  on  considerations  of 
strict  legal  right  of  the  plaintiff  in  that  symbol 
as  a  tbinff  of  property. 

Fix)m  toe  allegations  of  the  complaint  it  ap- 
pears that  cigar  makers  throughout  the  Unit^ 
States,  amounting  to  many  thousand  in  num- 
ber, have  Joined  themselves  into  local  associa- 
tions called  local  unions,  of  which  this  plaintiff 
is  one,  it  being  incorporated  for  the  purpose  of 
such  association  or  union;  and  that  the  various 
local  unions  are  in  some  way  loined  together 
forming  what  is  called  ''The  Cigar  Makers  In* 
temational  Union;"  and  that  the  latter  and  the 
state  or  local  unions  have  devised  and  adopted 
a  certain  symbol  which  the  complaint  claims 
to  be  a  legal  trademark  for  the  exclusive  use 
and  protection  of  the  cigar  makers  who  are 
members  of  such  unions  and  of  those  manu- 
facturers and  others  who  employ  them. 

It  does  not  appear  that  either  uie  plaintiff  or 
any  one  of  said  unions  is  a  business  corpora- 
tion, association  or  partnership  for  the  purpose 
of  or  engaged  in  the  manufacture  or  sale  of 
cigars.  We  gather  from  the  complaint  that 
anyone  joining  any  of  said  local  unions  thereby 
acquires  the  nght  to  use  the  device,  and  that 
his  right  continues  so  long  as  he  remains  a 
member  of  said  union  and  ceases  when  he  ceases 
to  be  such  member;  that  a  manufacturer  em- 
ploying others  acquires  the  right  to  use  it  only 
oy  employing  members  of  some  such  union, 
and  loses  the  right  to  use  it  when  he  ceases  to 
employ  such  members. 

There  may,  then,  be  on  one  day  one  hundred 
thousand  (if  there  be  so  many  members  of  such 
union)  who  have  a  right  to  use  the  symbol,  and 
the  next  day  not  a  thousand  (if  the  members  of 
the  unions  shall  have  fallen  so  low);  and  of  those 
whose  right  to  use  it  has  ceased  perhaps  not 
one  has  cnanged  his  business,  either  as  to  its 
place  or  the  ^d  or  quality  of  cigars  made  by 
him. 

And  it  may  be  that  no  two  entitled  to  put  the 
symbol  on  the  cigars  made  by  them  are  in  any 
way  connected  m  business.  They  may  lie 
rivals  in  business,  the  kmiwledge  and  skill  of 
one  pitted  against  the  knowledge  and  skill  of 
the  other,  and  the  interests  of  one  adverse 
to  the  interest  of  the  ot^ier. 

The  right  to  use  it  does  not  seem  dependent 
on  the  fact  that  the  individual  either  makes  or 
sells  cigars  for  himself.  He  may  place  it  on 
boxes  of  cigars  in  which  he  has  no  interest 
whatever. 

The  right  to  use  it  does  not  seem  to  be  trans- 
ferable with  the  business  in  which  it  may  have 
been  used.  When  placed  on  a  box  of  cigars 
the  symbol  does  not  indicate  the  kind  or  qual- 
ity nor  by  whom  made;  anyone  seeing  it  on  a 
box  of  cigars  (however  familiar  he  may  be  with 
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tho  use  of  it)  could  DOt  tell  who  of  the  many 
thousands  of  individuals  authorized  to  use  it  had 
made  or  caused  to  be  made  the  cigars  in  the 
hox.  All  that  he  could  learn  from  it  is  that 
the  cigars  were  made  by  some  one  of  the  many 
thousand  entitled  to  use  the  symbol.  In  other 
words  the  symbol  indicates  only  that  the  per- 
son usine  it  is  one  of  the  many  thousand  mem- 
bers of  the  ci^r  makers  union. 

The  right  in  trademnrlcs,  or  the  exclusive 
right  to  use  certain  symbols  or  devices  phiced 
upon  goods  offered  for  sale  is  property;  hence, 
the  law  affords  a  remedy  to  the  owner  against 
one  who  violates  the  right.  A  trademark  con- 
sists of  a  word,  mark  or  device  adopted  by  a 
manufacturer  or  vendor  to  distinguisi)  his  pro- 
ductions from  other  productions  of  the  same 
article.    HosttiUr  v.  Fries,  17  Fed.  Rep.  620. 

The  theory  on  which  the  right  to  it,  as  prop 
erty,  is  based,  is  that  a  man  may  have  acquired 
a  reputation  for  excellence  in  the  manufacture 
or  preparation  of  a  ceitain  article  for  sale, 
which  reputation  may  be  the  source  of  profit 
to  him.  In  the  enjoyment  of  this  reputation 
and  of  the  benefit  and  pecuniaiy  advantages 
thereof,  he  ought  to  be  protected,  as  he  ought 
to  be  and  is  in  the  advantage  of  the  goodwill  of 
a  business  establislied  by  him.  And  so  that 
the  purchasing  public  may  know  the  origin  of 
such  articles  when  offereid  for  sale,  and  that 
they  are  of  his  manufacture  or  preparation, 
he  mav  adopt  and  place  on  them,  as  the  index 
of  their  origin,  some  device  or  symbol  not  used 
bv  others  upon  similar  articles,  which,  by  such 
adoption  and  bv  use  in  connection  with  iiis  ar- 
ticles, come  to  be  known  as  representing  that 
the  articles  on  which  they  arc  placed  are  made 
or  prepared  by  him,  Just  as  his  signature  to  a 
business  paper  is  an  assurance  to  others  that  he 
executed  it.  It  has  indeed  been  likened  to  his 
business  autograph. 

The  wrong  for  which  a  remedy  is  given  con- 
sists in  misrepresenting  to  the  public  by  the  use 
of  his  trademark,  goods  or  wares  of  another 
as  having  been  made  by  the  true  owner  of  the 
mark,  and  thereby  depriving  him  to  a  greater 
or  less  extent  of  the  benefit  of  the  goodwill  of 
his  establishment,  and  the  reputation  that  he 
has  given  the  articles  made  by  him.  Stokei  v. 
Landgraff,  17  Barb.  608. 

It  is  essential  that  the  symbol  or  device  shall 
be  adopted  to  distinguish  the  productions  of  the 
manufacturer  or  vendor  from  those  of  others, 
and  it  must  so  distinguish  them.  "The  trade- 
mark must,  either  itself  or  by  association,  point 
distinctly  to  the  origin  or  ownership  of  the 
article  to  which  it  is  applied."  Del,  <fe  H.  Ca- 
nal Co.  V.  ClarK  80  U.  S.  18  Wall.  811  (20  L. 
ed.  581). 

It  must  indicate  to  those  familiar  with  its 
use  and  purix>se,  by  or  for  whom  the  article 
was  made,  produced,  or  prep  \ied  for  sale.  If 
such  be  not  its  puri)Ose  and  meaning  it  fails  of 
being  a  leoral  trademark. 

The  right  to  it  cannot  exist  as  a  mere  abstract 
right,  independent  of,  or  disconnected  from 
the  business  in  which  it  is  used.  It  is  not  prop- 
erty except  as  an  incident  to  such  business.  It 
cannot  be  transferred  except  with  the  business. 
Congress  &  E.  Spring  Co.  v.  High  Bock  Congress 
Spring  Go.  57  Barb.  626;  Dixon  Crucible  Co.  v. 
Gvffgenheimf  2  Brewst.  321;  Lockwood  v.  Bost- 
wick,  2  Daly,  521;  Derringer  v.  Plate,  29  Cal. 
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292;  MrVeagh  v.  Valencia  Cigar  Factory,  32 
Pat.  Off.  Gaz.  1124;  Price  &  Stew.  Am.  Trade- 
mark c:ascs,  970. 

In  this  particular  it  resembles  the  goodwill 
of  a  business. 

One  having  acquired  the  right  to  a  trade- 
mark in  the  business  of  manufacturing,  or  pre- 
paring a  particular  article  for  sale,  may  sell  the 
trademark  with  the  business,  but  not  separate 
from  it. 

Apply  the  foregoing  definition  andej^sentials 
of  a  Ic^l  trademark  to  the  facts  of  this  case, 
and  it  is  apparent  that  the  device  in  question 
cannot  be  a  trademark,  and  the  right  to  use  it, 
as  such  right  is  shown  by  the  complaint,  ia  not 
property  but  a  mere  personal  privilege,  or 
rather  the  use  of  it  on  cigars  is  only  an  adver- 
tisement of  the  fact  that  the  person  using  it  is 
a  member  of  one  of  the  cigar  makers  unions. 

Clearly,  to  indicate  wLnl  person,  firm  or  cor- 
poration made  the  ci^rs  in  any  box  on  which 
the  mark  is  placed,  is  not  the  purpose  of  its 
adoption  and  use.  Its  purpose  is  only  to  indi- 
cate membership  in  the  union.  The  complaint 
claims  for  the  international  and  local  unions  the 
right  to  the  trademark,  and  the  right  to  confer 
the  privilege  of  using  it  on  those  they  admit  to 
membership;  but  it  does  not  appear  that  they 
were  ever,  as  unions,  engaged  in  manufacture 
or  trade,  or  that  they  were  formed  for  any  such 
purpose. 

The  case  comes  just  to  this:  the  cigar  makers 
have  formed  themselves  into  associations;  and 
to  secure  to  the  members  whatever  benefit  in 
their  business  the  fact  of  membership  may  give 
them,  they  agree  on  a  certain  device  to  be 
placed  on  their  productions  as  a  sign  of  mem- 
bership. 

We  might  suppose  any  other  association  of 
persons— a  church,  the  order  of  free  masons,  or 
odd  fellows — to  agree  that  its  several  members 
shall  put  a  particular  device  on  articles  manu- 
factured by  them  for  sale,  so  that  the  members 
may  mutually  assist  each  other  by  means  of 
such  device.  Now,  the  right  to  use  such  a  de- 
vice being  got  merely  by  Joining  the  associa- 
tion, and  not  depending  at  all  on  the  person 
havinff  earned  a  reputation  or  goodwill  for  the 
manufacture  of  the  particular  article,  could  not 
be  regarded  as  a  lawful  trademark. 

Such  a  case  would  not  materially  differ  from 
this.  It  is  true  the  members  of  the  unions  are 
all  engaged  in  the  same  kind  of  business,  to 
wit:  the  making  of  cigars.  But  they  arc  not 
cn^ged  in  business  together.  The  business 
and  business  interests  of  one  are  as  distinct  from 
those  of  another  as  though  they  followed  en- 
tirely different  kinds  of  business. 

In  these  particulars  the  device  is  wanting  in 
the  essential  characteristics  of  a  legal  trade- 
mark: 

First,  it  is  not  adopted  nor  used  to  indicate  by 
what  person  the  articles  were  made,  but  merely 
to  indicate  membership  of  a  certain  association. 

Second,  its  use  is  not  enjoyed  as  an  incident 
to  any  business,  and  the  right  to  use  it  cannot 
be  transferred  even  with  the  transfer  of  the 
business  in  which  it  may  have  been  employed. 
The  right  to  use  it  can  be  acquired  only  by  be- 
coming a  member  of  one  of  toe  unions  or  em- 
ploying those  who  are  members,  and  lost  only 
by  ceasing  to  be  a  member  or  to  employ  mem- 
bers. 
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TkMt,  there  is  no  exchisivenessin  the  use  or 
right  to  use,  which  is  necessary  to  a  legal  trade- 
mark. Browne.  Trademarks,  §§  143,  809,  824. 

Any  one  of  many  thousands  of  persons  no 
way  connected  in  business,  and  perhaps  un- 
known to  each  other,  has  an  equal  right  to  its 
use. 

Orderrmxned 

Mitchell,  J,,  dissenting: 

While  I  assent  to  the  general  rules  of  law  re- 
garding the  rights  of  property  in  trademarks 
and  labels  as  laid  down  in  the  opinion  of  the 
court,  yet  it  seems  to  me  that  they  are  not  cor- 
rectly applied  to  the  facts  of  the  case. 

It  appears  from  the  complaint  that  the  cigar 
makeiB'  union  is  an  association  of  practical  ci- 
gar makers;  that,  by  reason  of  the  experience 
and  care  of  the  members  in  the  manufacture 
of  cigars,  "  union  made  cigars"  have  acquired 
a  high  reputation  and  have  become  favorably 
and  widely  known  in  the  market  as  a  valuable 
and  reliable  dgar,  and  for  that  reason  command 
an  extensive  sale,  which  is  a  source  of  great 
profit  to  the  members  of  the  imion. 

It  is  undoubtedly  true  that  a  ri^ht  of  property 
in  either  a  trademark  or  a  label  cannot  be  ac- 
quired by  mere  selection.  It  must  also  have 
been  applied  to  some  vendible  commodity. 

But  I  cannot  see  why,  even  under  this  rule, 
an  association  whose  members  are  engaged  in 
the  same  trade,  although  not  itself  engaged  as 
an  association  in  the  business  of  manunictur- 
ing,  may  not  adopt  a  label  or  other  device  for 
the  use  and  benCTt  of  its  members  who  axe 
thus  engaged,  to  be  applied  to  articles  produced 
by  them  to  distinguish  them  from  those  pro- 
duced by  others,  so  that  thev  may  have  the 
benefit  of  the  superior  reputation  of  their  prod- 
ucts fan  the  market,  resulting  from  the  super- 


ior skill  and  care  in  manufacturing  such  arti- 
cles. 

Neither  do  I  see  why  the  application  of  such 
symbol  by  the  members  to  the  articles  made  by 
tnemselves  is  not  a  sufficient  application  of  ft 
within  the  rule  suggested^  or  when  thus  ap- 
plied why  it  does  not  sufficiently  indicate,  with- 
in another  rule  laid  down  in  the  opinion,  the 
origin  of  Uie  article.  It  shows  that  it  was 
made  by  a  member  of  the  union,  although  not 
the  particular  member  by  whom  made. 

To  my  mind  this  is  the  control  Hag  question 
in  this  case;  for  if  the  association  can  thus 
adopt  a  label  or  symbol  for  the  use  of  its  mem- 
bers in  this  way,  it  would  seem  necessarily  to 
follow  that  such  use  must  be  limited  to  mem- 
bers. And  the  fact  that  these  members  are  not 
connected  together  in  business  is  unimportant. 

The  whole  fivstem  of  labor  or  trades  unions 
is  comparatively  modem,  and  perhaps  no  case 
can  be  found  in  the  books  involving  a  similar 
state  of  facts.  But  it  is  one  of  the  chief  excel- 
lencies of  the  common  law  that  its  principles 
are  capable  of  application  to  new  conditions  as 
they  arise;  and  I  think  that  it  but  needs  a  cor- 
rect application  of  old  principles  to  the  new 
state  of  facts  to  protect  tne  membership  of  this 
union  in  the  benefits  of  their  superior  skill  and 
experience  as  cigar  makers,  against  the  unfair 
competition  of  one  who  fraudulently  imitates 
or  counterfeits  the  label  adopted  to  distinguish 
their  workmanship  from  that  of  another. 

The  adoption  oi  this  label  by  the  union  may 
be  a  mere  device  for  boycotting  those  who  em- 
ploy nonunion  labor;  but  we  cannot  assume 
this  as  against  the  allegations  of  the  complaint, 
which  must  be  here  taken  as  true. 

Vanderbur^]^  J,: 

I  concur  in  the  opinion  of  Justice  Mitch- 
elL 
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Morgan  H.  VANDEVENTER  ei  al. 

(....  Neb.  — .) 

^  A  railroad  eompanj'  operating  a  line  of 
railroad  in  this  State  &  a  common  carrier  and  can- 
not under  the  proviaiona  of  the  Constitution,  limit 
its  liability,  as  such,  by  special  agreement  with  a 
dilpper. 

^Wlien  upon  a  trial  Inoompete&t  or  il- 
lefpU.  eVideneet  but  which  tends  to  prove  the 
case  of  the  fdde  offeringr  it,  is  admitted  without  ob- 
jection, and  considered  by  the  Jury,  In  agreeing 
?ipon  their  verdict,  the  incompetency  or  illegality 
of  such  evidence  will  not  be  considered  on  error 
orappeaL 

&  When  upon  a  trial  to  a  Jury  immaterial 
or  improper  questions  for  special  flndlngs  are  sub- 
mitted to  a  Jury  at  the  request  of  a  party  after- 
wards complaining,  and  the  Jury  is  discharged 
without  answering  such  questions,--he{d,  error 
without  prejudice. 

(March  20,1889.) 

ERROR  to  the  District  Court  of  Richardson 
County  (Appleget,  J.),  to  review  a  judg- 

*IIead  notes  by  Cora,  /• 
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ment  in  favor  of  plaintiffs  in  an  action  brought 
to  recover  the  value  of  certain  hogs  alleged  to 
have  been  lost  by  reason  of  defendant's  neg- 
ligence while  they  were  in  its  possession  for 
transportation.    Affirmed. 

The  case  is  sufQciently  stated  in  the  opinion. 

Messrs.  B.  P.  Wag^^oner  and  laham 
Reavia,  for  plaintiff  in  error: 

The  court  erred  in  not  requiring  the  jury  to 
answer  directly  the  questions  put. 

Doom  V.  WaZker,  15  Neb.  8S9. 

The  contract  requiring  notice  to  the  railroad 
company  of  the  loss  of  stock  before  the  re- 
mainder was  removed  from  the  car  was 
valid. 

19  Cent.  L.  J.  164;  Wabash,  8t.  L.  A  P.  R, 
Co.  V.  Bl<ick,  11  Bradw.  465;  Dawson  Y.8t 
Louis,  K.  a  <fe  iV.  /?.  Co.  76  Mo.  514;  Moore  v. 
Qreat  NortJiem  R.  Co.  8  L.  R.  Ir.  95. 

Mr.  F.  Martin,  for  defendants  in  error: 

The  railroad  company  could  not  limit  its 
liability  as  a  common  carrier. 

Sec.  4,  art.  11,  Const.  Neb.;  Atchison  d  N, 
R,  Co.  V.  Washlmrn,  5  Neb.  117. 

It  must  be  proved  that  the  shipper  bad  notice 
of  and  assented  to  the  special  contract  of  ship- 
ment requiring  notice  of  the  loss  of  stocks 

Ann.  Stat.  Neb.  1887,  §  6,  art.  1,  p.  558. 
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Cobb*  J,\  delivered  the  opinion  of  the 
court:  . 

This  action  was  brought  in  the  District  Court 
of  Richardson  County,  by  the  defendants  in 
error  against  the  plaintifiF  m  error,  for  $956.50, 
the  alleged  value  of  fifteen  hoeB»  being  part  of 
a  car  lowid  of  hogs  shipped  by  the  defendants  in 
error  over  the  railroad  of  plidntifl  in  error  from 
Stella,  Nebraska,  to  Kansas  Citv,  Missouri, 
and  which  were  claimed  to  have  been  lost  by 
reason  of  the  negligence  of  the  railroad  com- 
pany. 

Tlie  defendant  in  said  action,  among  other 
defenses,  alleeed  in  its  answer  that  no  notice 
was  given  defendant  of  such  pretended  loss  of 
bogs  Defore  removing  the  remainder  from  the 
car  at  Ettosas  City,  as  by  ttie  terms  of  the 
shipping  contract,  plaintiffs  were  bound  to  do 
as  a  condition  precedent  to  a  right  to  demand 
of  defendant  reparation  for  any  loss  which 
might  occur  in  the  shipment  of  said  stock. 

The  cause  was  tried  to  a  Jury  which  returned 
a  verdict  for  the  plaintiffs  with  damages  of 
$834.65. 

The  following  interrogatories  were  submitted 
by  the  court  to  the  Jury  for  special  findings  of 
fact: 

1.  Was  the  company  or  its  agents  guilty  of 
any  negligence  in  the  transportation  of  the 
hogs;  and  If  the  Jury  answer  "yes,"  they  will 
say  in  what  particular  the  company  was  neg- 
li^nt? 

To  which  the  Jury  answered  "  yes  "—in  the 
delay  of  the  car  containing  the  hogs  from  Hia- 
watha to  Atchison,  Kansas,  of  twenty-four 
hours. 

2.  Was  notice  in  writine  of  the  loss  of  fifteen 
hogs  given  the  defendant  before  the  stock  was 
mingled  with  others  or  removed  from  the  place 
of  destination?— to  which  they  answered,  "We 
don't  know." 

The  defendant's  motion  for  a  new  trial  hav- 
ing been  overruled,  and  judgment  having  been 
entered  on  the  verdict,  the  cause  is  brought  to 
this  court  on  error. 

The  errors  assigned  are  numerous,  but  such 
only  as  are  discussed  in  the  brief  of  counsel 
will  be  considered.  These  arise  chiefly  upon 
the  construction  and  legal  effect  to  be  given  to 
certain  clauses  in  the  contract  of  shipment,  and 
tho  effect  to  be  given  to  the  evidence  introduced 
by  the  defendant  in  the  court  below  as  to  the 
number  of  hogs  shipped  and  the  number  de- 
livered by  the  railroad  company  at  the  place  of 
delivery. 

Morffan  H.  Yandeventer,  one  of  the  plaint- 
iffs, trifled,  in  their  behalf,  that  he  shipped  a 
car  of  hogs  on  May  20, 1888,  from  Stella,  Ne- 
braska, to  Kansas  City,  Missouri,  consigned  to 
A.  J.  Gillispie&Co.;  thatthere  were  sixty -nine 
hogs  shipped,  and  that  when  the  car  reached 
the  Kansas  City  stock  yards,  there  were  but 
fifty-four;  that  the  average  weight  was  261  lbs. 
and  a  fraction  over;  that  the  hogs  were  worth 
in  the  market  $6.80  per  100. 

On  cross  examination  by  counsel  for  defend- 
ant below,  the  witness  stated  that  he  received 
most  of  the  hogs  the  day  before  he  shipped 
them;  that  he  had  asked  for  a  car,  and  when 
it  was  sent  found  it  was  a  large  thirty-three  feet 
car,  and  that  his  stock  would  not  all  be  in  in  time 
to  ship  that  dav;  thatthere  were  a  few  hogs 
he  expected  tnat  did  not  come,  and  finding 
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that  he  had  engaged  a  large  car,  he  contracted 
for  more  hogs  to  come  in  the  next  morning; 
that  he  had  on  his  books  the  names  of  parties- 
who  brought  in  hogs  each  day,  the  number  and 
price  paid,  and  there  were  fifty-three  hoes  came 
in  on  the  first  day;  that  he  separated  the  hogs 
in  the  evening,  and  there  were  no  other  hog» 
in  the  yard  at  the  time;  that  there  were  two 
yards  m  the  north  side  of  the  shute,  and  he  pat 
a  part  in  the  north  side,  a  part  in  the  south- 
west comer  in  the  south  ride,  and  cut  out  two 
little  ones  that  he  got  in  by  themselves  .  .  . 
that  the  next  mommg  he  let  them  all  by  to- 
gether and  found  he  had  fifty-three  in  the  yard; 
that  he  received  there,  between  that  and  load- 
ing time  (referring  to  his  books)  five  from  Wit- 
ters, one  from  Jones,  five  from  MpKinnanr 
and  five  from  Dresser,  making  sixteen  that 
morning,  and  making  69  hogs  in  all. 

In  answer  to  the  question,  "When  did  you 
find  out  there  was  a  shortage  in  your  hews?" 
— VbA  witness  answered:  "At  that  time  uey 
(the  plaintiffs)  were  operating  mostly  on  the 
B.  &  M.(Burlington  &  Missouri  R.  R)  and  had 
their  hoidquarters  with  Mr.  Lincoln  at  Salem. 
All  returns  were  made  to  Mr.  Lincoln  at  that 
time,  and  it  was  two  or  three  days  before  he 
was  down  at  Salem,  and  when  he  went  there 
Mr.  Lincoln  showed  him  the  bilL  It  was  two 
or  three  days  after  the  shipment"  He  further 
testified,  on  cross  examination,  in  answer  to-~ 

Q.  What  do  you  know  about  the  reception 
of  the  hogs  at  Kansas  GityT  Who  received 
them? 

A.  A.  J.  Gillispie  is  the  man  we  consigned 
them  to;  he  received  them. 

Q.  He  is  a  oommiasimi  merchant? 

A.  Yes. 

Q.  You  consigned  the  hogs  to  him? 
.  A,  Yes. 

Q.  Did  he  make  any  report  to  you? 

A.  Why,  he  was  not  aware  until  we  got  the 
sale  bill,  and  notified  him  that  there  was  a  short- 
age in  the  hoes. 

Q.  Whatsale  bill  do  you  mean? 

A.  The  bill  we  received  from  him  for  the 
sale  of  the  hoGS  In  the  yard. 

Q.  He  could  have  got  no  information  f ron& 
the  contract  as  to  the  number;  that  was  "one 
car  load  of  hogsf 

A.  Yes,  one  carload;  the  agent  did  net  count 
the  hogs  and  did  not  give  it  in  the  bill. 

Q.  What  did  you  say? 

A.  I  say  at  that  time  the  Missouri  Pacific 
agent  did  not  count  the  hoes.  He  told  me  he 
was  not  required  to  do  so;  for  that  reason,  there 
was  no  number  stated  in  the  bill — ^just  one  car 
of  stock. 

Q.  Then  Mr.  Gillispie  received  his  informa- 
tion from  you? 

A.  Yes,  when  we  heard  from  him  and  found 
there  was  a  shortage. 

Q.  How  long  after  you  received  notice  from 
your  consignee  did  you  give  notice  to  the  rail- 
road company  that  some  hoes  were  missing? 

A.  It  was  not  a  great  whue.  It  might  have 
been  a  week — ^from  three  or  four  days  to  a 
week. 

John  H.  Meyers,  witness  for  the  defendant 
below,  testified  that  in  1888,  he  was  engaged 
in  running  a  freight  train  as  conductor  on  the 
night  of  May  80,  1888,  on  the  Missouri  Pacific 
Uailroad.  between  Kaiuuis  City  uud  Atchison; 
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Uut  he  took  possessloD  of  the  train  coming 
from  SteDa,  Richardaon  County,  Nebraska;  he 
recognized  the  number  of  the  car  in  which 
plaintifEB'  hogs  were  shipped  as  one  of  the  cars 
of  that  train:  that  he  remembered  the  clrcum- 
Glance  from  the  fact  that  when  there  is  a  short- 
age tbey  always  send  back  to  the  conductor  for 
exanunatioD;  everything  lost  in  transit  they 
send  to  the  conductor  and  ask  for  a  statement 
of  the  car  and  its  contents  and  its  condition; 
that  he  was  called  on  for  a  statement  of  the 
facts  in  regard  lo  this  car,  and  from  that  fact 
he  remembered  the  circumstances. 

Witness  further  described  the  different  man- 
ner of  sealing  the  cars;  that  it  was  the  duty  of 
the  freight  train  conductor,  upon  receiving  a 
freight  train,  to  go  and  look  at  the  cars  and  see 
that  they  were  properly  sealed,  describing  the 
manner  of  doin^  it,  and  stated  that  was  done 
in  the  case  of  this  car;  that  the  doors  on  both 
ades  were  sealed  and  the  seals  intact;  that  he 
arrived  in  Kansas  City  with  the  train  at  about 
3  o'clock  A«  M.,  being  one  hour  late,  and  turned 
the  train  over  to  the  yard  master  with  all  the 
seals  intact^ 

Frederick  H.  Mickelwalt,  witness  for  the  de- 
fendant below,  testiiled  that  on  or  about  May 
29,  1888,  he  was  freight  conductor  on  the  Mis- 
souri Pacific  Railroaa  line  between  Louisville, 
Nebraska,  and  Hiawatha,  Kansas;  that  he  con- 
ducted the  train  having  car  4587  (contdning 
the  hoes  in  question);  t£at  he  received  the  car 
at  QU&.  andT delivered  it  at  Hiawatha;  that  on 
receiving  it  he  made  an  examination  of  the  seals 
and  found  them  "O.  K"  and  that  they  re- 
mained ontampered  with  until  he  delivered 
them  to  the  next  conductor  at  Hiawatha  at 
about  2.45. 

On  the  trial  the  plaintiffs  introduced  in  evi- 
dence the  following  contract: 

Soles  and  regulations  for  the  transportation 
of  Uve  stock.  liive  stock  of  all  kinos  at  the 
following  estimated  weights:  first  class  rales: 
one  horse,  mule  or  horned  animal,  2,000  lbs; 
two  horses,  mules  or  homed  animals,  8,600  lbs; 
three  horses,  mules  or  homed  animals,  5,000 
lbs;  each  additional  animal  to  berated  at  1,500 
lbs;  Jacks  or  stallions,  4,000  lbs.  each;  calves, 
hc«8  and  sheep,  each  800  lbs. 

m  case  the  consignor  agrees  to  save  the  Mis- 
souri Pacific  Railway  Company  from  liability 
for  any  or  aU  the  causes  enumerated  in  the  fol- 
lowing contract,  and  also  agrees  to  load,  un- 
load, leed  and  water  and  attend  to  the  stock 
himself,  etc.,  as  specified  therein,  the  special 
rates  of  tariff  based  on  such  contract  wiU  be 
given.  The  said  Missouri  Pacific  Railwav 
Company,  as  aforesaid,  will  not  assume  any  li- 
abiliW  over  $100  per  head  on  horses  and  valu- 
able live  stock,  except  by  special  agreement. 
For  the  purpose  of  taking  care  of  the  stock, 
the  owner  or  men  in  charge  will  be  passed  on 
the  train  with  it;  and  all  persons  thus  passed 
are  at  their  own  risk  of  any  personal  mjury 
from  any  cause  whatever,  ana  must  sign  re- 
lease to  that  effect  indorsed  on  contract 

live  Stock  Contract 
No  of  Cars       Initials 
4587  HO.P. 

SteUa  Station,  May  29,  1883. 

TM»  Agreement,  Made  between  the  Missouri 
Pacific  Railway  Company,  of  the  first  part,  and 

8L.B.A. 


M.  H.  Vandeventer  of  the  second  part;  WiU 
Tuneth,  That,  whereas,  the  Missouri  Pacific 
Railway  Company,  as  aforesaid  transports  live 
stock  only  as  per  above  rules  and  regulations; 
Now,  In  consideration  that  the  said  party  of 
the  first  part  will  transport  for  the  said  party  of 
the  second  part  one  car  load  of  hogs  to  Kan- 
sas City  Station,  at  the  rate  of  $87  per  car  load, 
the  same  being  a  special  rate  lower  than  the 
regular  rates  mentioned  in  their  tariff,  the  said 
party  of  the  second  part  hereby  releases  the 
said  party  of  the  first  part  from  the  liability  of 
a  common  carrier  in  the  transportation  of  said 
stock,  and  agrees  that  such  liability  shall  bo 
only  that  of  a  private  carrier  for  hire,  and  from 
any  liability  for  any  delay  in  shipping  said 
stock  after  the  delivery  thereof  to  the  agent  of 
said  party  of  the  first  part,  or  for  any  delay  in 
receiving  the  same  after  being  tendered  to  said 
agent. 

And  said  party  of  the  second  part  hereby 
accepts  for  such  transportation  the  cars  pro- 
vided by  said  first  party,  and  used  for  the  ship- 
ment or  said  stock,  and  hereby  assumes  all 
risk  of  injury  which  the  animals  or  either  o  * 
them  may  receive  in  consequence  of  any  c' 
them  being  wild,  unruly  or  weak,  or  nuiiming 
each  other  or  themselves,  or  in  consequence  of 
heat  or  suffocation,  or  other  ill  effects  of  being 
crowded  in  the  cars,  or  on  account  of  being 
injured  by  the  burning  of  hay,  straw  or  other 
material  used  by  the  owner  for  feeding  the 
stock  or  otherwise,  and  all  risk  of  damage  that 
may  be  sustained  by  reason  of  any  delay  in 
such  transportation,  and  all  risk  of  escape  or 
robbery  of  any  portion  of  said  stocks  or  oi  loss 
or  damage  from  any  other  cause  or  thing,  not 
resulting  from  the  willful  negligence  A  the 
agents  of  the  party  of  the  first  part. 

And  said  party  of  the  second  part  further 
agrees  that  he  will  load,  unl(Mui  and  reload  said 
stock  at  his  own  risk,  and  feed,  water  and 
attend  to  the  same  at  his  own  expense  and 
risk,  while  it  is  in  the  stock  yards  of  the  party 
of  the  first  part,  awaiting  shipment,  and  while 
on  the  oars,  or  at  feeing  or  transfer  points,  or 
where  it  may  be  unloaded  for  any  purpose. 

And  it  is  further  agreed  that  said  party  of 
the  second  part  will  see  that  said  stock  is 
securely  placed  in  the  cars  furnished,  and  that 
the  cars  are  safely  and  properly  fastened,  so  as- 
to  prevent  the  escape  of  the  stock  therefrom. 

And  it  is  further  agreed  that  in  case  the  said 
party  of  the  first  part  shall  furnish  laborers  to 
assist  in  loading  and  unloading  said  stock  at 
any  point,  they  shall  be  subject  to  the  orders 
and  deemed  the  employes  of  the  said  party  of 
the  second  par^  while  so  assisting. 

And  for  the  consideration  before  mentioned, 
said  party  of  the  second  part  further  agrees 
that,  as  a  condition  precedent  to  this  right  to 
recover  any  damages  for  any  loss  or  injujy  to 
said  stock,  he  will  give  notice  in  writing  of  his 
claim  therefor  to  some  officer  of  said  party  of 
the  first  part,  or  its  nearest  station  agent,  be- 
fore said  stock  is  removed  from  the  place  of 
destination  above  mentioned,  or  from  the  place 
of  delivery  of  the  same  to  said  party  of  the 
second  part,  and  before  said  stock  is  mingled 
with  other  stock. 

And  the  said  party  of  the  second  part,  m 
consideration  as  aforesaid,  further  agrees  that 
in  case  of  total  loss  the  siun  of  $100  per  head 
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•ban  be  taken  and  deemed  as  liquidated  dam- 
ages for  such  loss;  and  in  case  of  injury  or 
partial  loss  damage  shall  be  measured  in  the 
same  proportion. 

Tliis  contract  does  not  entitle  the  holder  or 
other  parties  to  ride  in  the  cars  of  any  train 
except  the  train  in  which  his  stock,  referred  to 
herein,  is  drawn  or  taken.  Neither  does  it  en- 
title him  (and  the  party  of  the  second  part 
named  in  this  contract  so  expressly  stipulates, 

admits  and  agrees)  to  return  passage  from 

to unless  this  said  contract  is  presented 

within  five  days  from  the  date  thereof.  Nor 
does  it  entitle  any  person  except  the  party  of 
the  second  part,  and  parties  who  accompany 
him  in  charge  of  said  stock,  for  the  purpose  of 
assisting  him  in  taking  care  of  them  as  speci- 
fied in  and  upon  this  contract  (and  does  not  in- 
clude women,  infants  or  other  persons  unable 
to  do  and  perform  the  services  required,  as  ex- 
pressed in  this  contract)  to  return  passage 
within  the  said  five  days;  the  object,  purpose 
and  intent  of  the  return  pass  being  to  enable 
the  said  party  of  the  second  part  hereto  or  his 
m^Ti  in  charge  as  expressed  in  contract,  and  no 

•oiJ'».T  person  to  return  to thereon,  at  any 

tiuie  within  five  days  from  date  hereof,  and  not 
Tthereafter. 

And  it  is  further  stipulated  and  agreed  be- 
tween the  parties  hereto,  that  in  case  the  live 
stock  mentioned  herein  is  to  be  transported 
over  the  road  or  roads  of  any  other  railroad 
^company,  the  said  party  of  the  first  part  shall 
be  released  from  any  liability  of  every  kind 
after  said  live  stock  shall  have  left  its  road; 
and  the  party  of  the  second  part  hereby  so  ex- 

gresslv  stipulates  and  agrees;  the  understand- 
ig  of  both  parties  hereto  being  that  the  party 
of  the  first  part  shall  not  be  held  or  deemed 
liable  for  anything  beyond  the  line  of  the 
Missouri  Pacific  Railroad  Company,  excepting 
to  protect  the  through  rate  of  freight  namea 
therein. 

The  evidence  that  the  said  party  of  the  sec- 
ond part,  after  a  full  understandinff  thereof, 
assents  to  all  the  conditions  of  the  foregoing 
contract,  is  his  signature  hereto. 

(Signed)  F.  R.  Mason, 

Agent  for  the  Missouri  Pacific  Railway  Com- 
pany. 

M.  H.  Vandeventer,  Shipper. 

Tinder  this  contract  it  is  claimed  by  the 
plaintiff  in  error  that  the  defendants  in  error, 
not  having  given  notice  in  writing  of  their 
claim  for  reimbursement  to  some  ofneer  of  the 
railroad  company  or  to  its  nearest  station  agent, 
before  the  removal  of  the  car  load  of  hogs  from 
its  place  of  destination,  or  from  its  place  of  de- 
livery to  the  shipper,  before  the  stock  was 
mingled  with  other  stock,  they  have  therefore 
no  nght  of  action  against  said  railroad  com- 
pany for  a  loss  of  any  portion  of  said  hogs. 

The  plaintiff  in  error  cites,  in  support  of  this, 
19  Central  Law  Journal,  164;  also  Wabash,  StL, 
A  P.  R,  Co,  V.  Black,  11  Bradw.  465;  Dawson  v. 
8t,  Louis,  K.  a  &  N.  R.  Co,  76  Mo.  514,  and 
Moore  v.  Great  Northern  R,  Co,  8  L.  R.  Ir.  95. 

This  article,  and  these  cases  are  to  the  effect 
that  the  law  governing  common  carriers  both  in 
England  and  America,  is  to-day,  substantially 
as  laid  down  by  Lord  Holt  in  the  year  1708, 
quoted  in  the  article  cited,  that  "The  law 
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charges  this  person,  thus  intrusted,  to  carry 
goods,  against  all  events  but  the  acta  of  God 
and  the  public  enemy." 

But  that,  in  the  language  of  Mr,  Justice 
Strong,  in  Uie  opinion  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Bouthem 
Express  Company  v.  Caldwell,  88  U.  S.  21  Wall. 
264  [22  L.  ed.  556]:  "Notwithstanding  the 
great  rigor  with  which  courts  of  law  have  al- 
ways enforced  the  obligations  af«sumed  by 
common  carriers,  and  notwithstanding  thereluc- 
tanoe  with  which  modifications  of  that  respoa- 
sibility  imposed  upon  them  bv  public  policy 
have  been  allowed,  it  is  undoubtedly  true  that 
special  contracts  with  their  employera  limiting^ 
their  liability  are  recognized  as  valid  if,  in  the 
judgment  of  the  court,  they  are  lust  and 
reasonable—if  thev  are  not  in  conflict  with 
sound  legal  policy. 

This  opinion,  last  above  cited,  was  delivered 
in  October,  1874,  and  scarcely  more  than  sub- 
stantially followed  the  earlier  ones  of  York 
Manufacturing  Company  v.  Ill,  Central  Rail- 
road Company,  70  U.  S.  8  Wall.  107  [18  L.  ed. 
170],  and  New  York  Central  Railroad  Company 
V.  Loekwood,  84  U.  S.  17  WaU.  857  [21  L.  ed. 
6271. 

The  present  Constitution  of  this  State  was 
framed,  submitted  and  adopted  in  the  year 
1875.  Section  4  of  article  11  of  the  Constitu- 
tion provides  that  "The  liability  of  railroad 
corporations  as  common  carriers  shall  never  be 
linuted."  This  clause  expresses  the  supreme 
law  of  the  State.  If  we  can  divine  its  mean 
ing,  then,  as  to  us,  the  question  is  settled. 

In  following  that  general  rule  of  construc- 
tion to  consider  the  old  law,  and  the  mischief, 
in  order  to  arrive  at  the  meaning  of  a  proposed 
remedy,  we  here  take  the  old  law  as  construed 
by  the  Supreme  Court  of  the  United  States  in 
the  above  case;  and  I  think  the  mischief  may 
be  assumed  to  have  been  the  facility  with  which 
common  carriera  were  enabled,  either  by  de- 
ception or  downright  coercion,  to  induce  ship- 
pere  to  waive  their  rights  under  the  law  and 
enter  into  special  contracts  of  shipment. 

And  while  I  concede,  as  a  general  proposi- 
tion, that  the  true  office  of  a  State  Constitution 
is  mainly  to  limit  the  powers  of  the  Legisla- 
ture, and  not  to  limit  the  effect  of  contracts  be- 
tween parties,  yet  nearly  all,  and  ours  especial- 
ly, contain  departures  from  this  rule.  There 
may  have  been  instances  of  legislative  limita- 
tion of  the  liability  of  railroad  coiporations  as 
common  carriera  m  some  of  the  States  of  the 
Union,  or  in  Qreat  Britain. 

My  other  engagements  have  not  allowed  me 
to  make  an  exhaustive  examination  of  the  ques- 
tion; but  I  am  aware  of  none,  and  am  quite 
sure  that  if  even  some  such  existed,  the  mis- 
chief resulting  was  not  appreciated  in  this  State 
sufficiently  to  have  originated  the  constitution- 
al provision  under  consideration.  So  I  con- 
clude that  the  object  and  intent  of  (the  Conven- 
tion in  proposing,  and  of  electora  in  adopting) 
this  provision  of  the  Constitution,  here  referred 
to,  was  to  put  it  out  of  the  power  of  railreads 
as  common  carriera  to  limit  their  liability,  as 
such,  by  special  agreements  with  shippen;  and 
thus  remove  from  their  officers  and  agents  all 
temptation  to  effect  said  exemption  from  lia- 
bility, and  the  loss  and  dnmage  to  property 
which  might,  of  necessity,  follow  the  release 
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of  their  responsibility  and  that  oi  tlicir  agents 
therefor.  See  Atcki807i  it;  JV.  B.  Oo,  v.  HVmA- 
burn,  5  Keb.  117,  a  case  which  aiude  under  the 
old  CoDStitutioD,  tmt  heard  in  this  cooit  under 
the  new. 

Coonsel  for  plaintiff  in  error  complains  of 
the  second  instruction  given  by  U^e  court  to 
the  jury  on  the  trial,  numbers  1  uid  2  as  fol- 
lows: 

1.  The  Jury  are  instructed  that  the  defendant 
is  a  common  carrier  as  to  all  property  within 
the  scope  of  its  chartered  powers,  and  it  can- 
not l^  special  agreement  devest  itself  of  such 
character,  and  therefore  it  is  liable  for  the  n^- 
ligence  of  its  servants. 

2.  The  Jury  are  instructed  that  the  contract 
in  writing  declaiesthat  it  is  in  consideration  of 
a  special  rate;  and  if  the  jury  believe  from  the 
evidence  that  the  stock  was  not  shipped  on  a 
special  rate,  but  that  plaintiffs  paid  the  fuU 
regular  rates  for  such  service,  then  the  spe- 
cial reservations,  exceptions  or  limitations 
sought  to  be  availed  of  by  defendant  are  without 
consideration  and  the  plaintiffs  are  not  bound 
by  the  same  where  they  restrict  or  limit  the 
liability  of  defendant  as  a  common  carrier. 

Instruction  number  1,  falling  within  tlys 
meaning  of  the  constitutional  power  as  above 
construed ,  is  approved.  Number  2,  in  my  opin- 
ion, goes  too  far  in  favor  of  the  plaintiff  in 
error,  as  it  seems  to  imply  that,  haa  the  prop- 
erty been  shipped  on  a  special  rate,  below  the 
regular  rate,  the  plaintiff  in  error  could  have 
availed  itself  of  the  special  contract  to  limit  its 
liabDity  as  a  common  carrier;  which,  as  I  un- 
derstand the  effect  of  the  constitutional  provis- 
ion, it  could  not  do.  No  exception  .having 
been  taken  to  the  giving  or  the  refusal  to  give 
other  instmctions,  they  will  not  be  further  con- 
sidered. 

As  to  the  sixth  clause  of  the  shipping  con- 
tract, set  forth  herein,  and  specially  invoked 
by  the  plaintiff  in  error,  if  it  were  conceded 
that  that  clause  was  binding  upon  the  defend- 
ants in  error,  there  is  an  entire  want  of  evidence 
to  bring  the  case  within  its  provisions.  Kan- 
sss  City,  Mo.,  was  the  place  of  destination  of 
the  property,  within  its  meaning.  The  ship- 
per agreed,  as  a  condition  precedent  to  his 
right  to  leoover  damages  for  any  loss  or  in- 


jury to  stock,  to  give  notice  in  writing  of  his 
cltam  therefor  to  some  officer  of  the  party  of 
the  first  part,  or  its  nearest  station  agent  before 
said  stock  should  be  removed  from  its  place  of 
destination  above  mentioned,  or  from  the  place 
of  delivery  of  the  same  to  the  party  of  the  sec- 
ond part,  and  before  such  stock  is  mineled 
with  other  stock;  and  there  is  an  entire  lack 
of  evidence,  as  shown  bv  the  bill  of  excep- 
tions, of  the  removal  of  toe  stock  from  Kan* 
sas  City  or  of  its  having  been  mingled  with 
other  stock. 

As  to  the  special  findings  of  fact,  the  second 
Interrogatory  ought  not  to  have  been  given  to 
the  Jury  for  the  reason  that  there  was  no  evi* 
dence  before  them  from  which  they  could  an- 
swer it.  Had  there  been  such  evidence,  I 
agree  with  counsel  that  it  would  have  been  er- 
ror on  the  part  of  the  trial  court  to  refuse  to 
send  the  jury  back  at  the  request  of  the  defend- 
ant for  the  purpose  of  answering  that  inter- 
rogatorv.  These  interrogatories  were  submit- 
ted at  toe  request  of  the  defendant,  a  request 
which  should  have  been  refused  as  to  the  sec- 
ond interrogatorv.  Therefore,  the  refusal  of 
the  court  to  send  back  the  jury  for  the  purpose 
of  answering  it  was  error  without  prejudice 
to  the  plaintiff  in  error. 

As  to  the  evidence  of  the  number  of  hogs 
shipped  by  the  plaintiffs  and  received  from 
them  bv  the  defendant  in  its  car,  and  the  num- 
ber delivered  by  it  to  the  consignee  of  the 
plaintiffs  at  Kansas  City,  the  evidence  of  the 
number  shipped  was  before  the  jury,  and  tended 
to  prove  that  there  were  sixty-nine  hogs 
shipped;  and  while  It  must  be  admitted  that 
had  the  evidence  in  regard  to  the  number  de- 
livered l^  the  defendant  to  the  consignee  of 
the  plaintiffs  at  Kansas  City  been  objected  to 
by  the  defendant  when  offered  on  the  trial,  it 
would  have  been  rejected;  but  as  it  wa§  not 
objected  to,  and  as  it  tended  to  prove  that  but 
fifty-four  of  the  said  sixty-niae  hogs  were  de- 
livered to  the  consignee  of  the  plaintiffs,  and 
was  apparently  considered  by  the  jury  in  mak- 
ing up  their  verdict,  its  competency  will  notbo- 
here  considered. 

The  judgment  of  the  Diitriei  Court  i$  ther^ 
fore  affirmed. 

The  other  Judges  concur,  \  •  '■  \ 


LOUISIANA  SUPREME  COURT. 


Catherine  CONOLLT 

CRESCENT  CITY  R    CO.,  AppL 

( La.  Ann. ) 

*l.^JeetioB  of  siek  passenger.   Althousrh  a 
common  carrier  of  passengen  owes  obligations 

*Head  notes  by  Fcniobb,  /• 


to  its  well  passengers  as  well  as  to  those  who  are 
sick,  and  is  bound  to  protect  the  rights  of  both, 
and  although  when  the  condition  of  one  pas- 
senger, from  sickness  or  otherwise,  is  such  as  to 
be  inconsistent  with  the  safety,  health  or  even 
reasonable  comfort  of  his  feilow  passengers,  re- 
gard for  the  rights  of  the  latter  will  authorize  the 
carrier  to  terminate  the  carriage  by  excluding 
hiuL,  yet  this  right  cannot  be  exercised  arbitrarUy 
and  inhumanely,  or  without  due  care  and  provis- 


Noim— Corrfer;  passenger**  right  to  prvger  treat- 
ment. 
A  carrier  of  passengers  is  bound  to  carry  the  sick 
as  well  as  the  well,  and  is  liable  for  consequences  re- 
sulting, if  injorios  caused  by  negligence  solely,  ez- 
cfteor  develop  a  predisposition  to  disease.  Louisvilie 
etcB.Go.7.EBlvey,l  West.  Bep.  688, 868, 104  Ind.  480, 


8  Li.  R.  A* 


There  is  a  special  duty  on  the  carrier  to  protect 
its  passengers,  not  only  against  violence  and  in- 
sults of  strangers  and  co-passengers,  but  also 
against  the  violence  and  insults  of  its  own  servants; 
and  for  a  breach  of  that  duty  it  ought  to  be  com- 
pelled to  make  the  amplest  reparation.  8.  Kan.  R. 
Oo.  V.  Rice,  88  Kan.  808. 

As  to  the  oarrier^i  servants,  the  pamnnger  con- 


Seo  nl-o  4  L.  R.  A.  231 ;  8  L.  R.   A.  224. 
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Ion  for  the  safety  and  well  being  of  the  ejected 
passenger. 

t.A  paiMwiger  strieken  with  apoplexy 

while  riding  on  a  street  oar,  although  attended 
with  seyere  yomiting,  to  the  inoonvenlenoe  and 
great  disoomf  ort  of  other  ixasaengerB,  cannot  be 
removed,  while  in  a  speechless  and  helpless  con- 
dition, and  laid  in  the  open  street,  on  a  bleak, 
drizsUiog  December  day,  and  there  abandoned 
with  no  effort  to  procure  him  attention,  without 
a  firrofls  violation  by  the  carrier  of  its  duty  as  such, 
and  liability  for  resulting  damage. 

S.The  mistake  of  the  drlwer  in  supposing 
that  the  passenger  was  drunk,  when  the  latter 
had  ridden  a  considerable  distance  without  mis- 
behavior, and  had  been  guilty  of  none  except  the 
vomiting  occasioned  by  his  illness,  cannot  excuse 
the  company. 

4.  The  defenae  admits  the  absence  of  any  at- 
tempt whatever  of  the  company  to  perform  its 
duty  of  seeing  to  the  care  of  the  ejected  passen- 
ger, and  rests  upon  a  denial  of  any  such  duty  in 
the  premises ;  hence,  the  kind  and  degree  of  the 
care  to  be  exercised  under  the  peculiar  condi- 
tions which  attend  the  operation  of  street  rail- 
ways in  New  Orleans,  are  not  involved. 

(December  8, 1888.) 

APPEAL  by  defendant,  from  a  ludinnent  of 
the  Civil  District  Court,  Parish  of  Orleans 
(Voorhies,  J.),  InplaintifiF's  favor  in  an  action  to 
recover  damages  for  defendant's  negligence  in 
leaving  her  husband,  who  was  stricken  with 
apoplexy,  and  ejected  from  its  car  in  a  helpless 
condition,  to  lie  and  suffer  in  the  street 
Amended  and  affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  John  M.  Bonner,  for  appellant: 

Where  a  person  gets  into  a  street  car  flUed 
with  passengers,  and,  after  riding  a  short  dis- 
tance, becomes  sick  and  offensive  to  some  of 
the  passengers,  it  is  the  duty  of  the  driver  to 
remove  him  from  the  car. 

Vinton  v.  Middleaex  JR.  Go.  W  Allen,  804; 
Murphy  V.  Union  B.  Co.  118  Mass.  228;  AUM- 
•on,  etc.  R.  Co.  v.  Weber,  88  Kan.  648;  Lemont 
V.  Washington  ^  Q.  R.  Co.  1  Mackey,  180,  47 
Am.  Rep.  288. 

Where  such  person,  on  being  remonstrated 
with  as  to  bis  condition,  undertakes  to  leave 
the  car,  but  is  unable  to  do  so,  and  in  the  at- 
tempt falls  headlong  on  the  floor  of  the  car,  no 
action  will  lie  against  the  carrier  for  assisting 
to  remove  him  from  the  car. 

The  driver  of  a  street  car  is  required  to  exer- 
cise the  diligentia  diligentis  patrie-famiiiae — 
that  diligence  which  a  good  specialist  in  his 
particular  line  of  business  would  exercise. 
"The  utmost  degree  of  diligence  exacted  is  that 
which  a  good  business  man  is,  under  the  par- 
ticular circumstances,  accustomed  to  show." 

Wharton,  Neg.  g  48;  Shearm.  &  Bedf .  Neg. 
4tb  ed.  §  8. 

Where  a  street  car  is  managed  by  the  driver 
alone,  and  he  is  required  by  city  ordinances  to 


make  schedule  time  in  running  bis  car,  he  Is 
not  required  to  leave  his  car  and  stop  to  care 
for  a  sick  passenger. 

N.  0.  eU.  R.  Co.  T.  Staiham,  42  Miss.  WT; 
Lemont  v.  Washington  d  G.  R.  Co.  1  Mackey, 
180,  47  Am.  Rep.  28a 

Plaintiff  must  prove  damages  in  order  to  re- 
cover them,  and  must  make  ner  case  certain. 
To  make  it  probable  is  not  enough. 

Banson  ▼.  LaJbrandke,  16  La.  Ann«  121;  Ste- 
veneon  ▼.  N.  0.  Pac.  R.  Co.  ^  1a.  Ann.  498; 
Day  ▼.  N.  0.  Pae.  A  O?.  86  La.  Ann.  697; 
Grand  Rapids  dbLR,  Co.  v.  Judson,  84  Mich. 
607;  PhOa.  dR.R.Co.  v.  Humndl,  44  Pa.  377; 
Heam  y.  8t.  Charles  St.  R.  Co.  ^  Ja,  Ann. 
161. 

The  damages  must  result  from  the  injurr. 
and  the  injury  must  be  directly  caused  by  de* 
fendant. 

Hutch.  Carrier,  §  809. 

They  must  also  be  the  natural  and  ordinary 
consequence  of  the  act  complained  of. 

MeGrewY.  Stone,  68  Pa.  486;  Sehefery.  Wash- 
ington City,  V.  M.  dkG.8.R.  Co.  106  U.  S.  249 
(26  L.  ed.  1070);  Summers  y.  Crescent  City  B. 
Co.  84  La.  Ann.  144;  Putnam  v.  Broadway  it 
«  A.  R.  Co.  56  N.  Y.  118,  119;  Railway  Co.  v. 
VaOdey,  82  Ohio  St.  860, 861;  Sharp  ▼.  POweli, 
L.  R  7  0.  P.  258;  Wharton,  Neg.  §  8;  Shearm. 
&  Redf.  Neg.  4th  ed.  §  6. 

Where  speculation  or  conjecture  has  to  be 
resorted  to,  the  rule  of  law  excludes  the  allow- 
ance of  damages. 

Indianapolu  etcRCo.Y.  Bimey,  71  III.  891. 

The  high  decree  of  care  exacted  of  the  car- 
rier extends  only  to  the  period  during  which  he 
is,  as  it  were,  the  bailee  of  the  person. 

Thompson,  Carrier  of  Passengers,  p.  209,  §  8. 

The  undertaking  to  carry  safely  is  confined 
to  the  vehicle,  and  entering  and  leaving  the 
same,  and  does  not  impose  the  duty  of  furnish- 
ing sick  passengers  with  extra  care  and  atten- 
tion. 

iT.  0.  etc.  R.  Co.  Y.  Statham,  42  Miss.  607; 
Atchison  etc.  R.  Co.  y.  Weber,  88  Kan.  648;  Le- 
m&ni  V.  Washington  d  G.  B.  Co.  1  Mackey,  180, 
47  Am.  Rep.  288. 

The  court  erred  in  considering  the  case  of 
Atchison  etc  R.  Co.  v.  Weber,  88  Ean.  548,  as  a 
case  of  intoxication;  and  this  error  of  fact 
shaped  and  controlled  the  conclusions  of  the 
court  to  the  prejudice  of  defendant 

As  to  place,  time  and  manner  for  removing 
passengers,  sec— 


262,  868;  Schouler^ 
V.  Chicago  d  N.  W. 
.  v.  VaUdey,  82  Ohio 


Wood,  Railways, 
Bail.  &  Car.  §  668; 
R.  Co.  21  Iowa,  15;  R. 
St.  850. 

The  driver  of  a  street  car  can  only  be  held  to 
use  the  care  and  knowledge  of  a  good  business 
man  of  his  class. 

Wharton,  Neg.  §  48;  Shearm.  &  Redf.  Neg. 
4th  ed.  g  8;  Stokes  v.  SaltonetaU,  88  U.  S.  13 
Pet.  181  (10  L.  ed.  115);  Christie  v.  GHggs,  2 


tracts  for  good  treatment  and  agnlnst  personal 
rudeness,  abuse  and  violence.  Spohn  v.  Mo.  Paa 
B.  Co.  2  West.  Bep.  121,  87  Mo.  74. 

A  passenger  has  the  right  to  be  treated  by  the 
servants  and  agents  of  the  carrier  with  kindness, 
respect,  courtesy  and  due  consideration,  and  to  be 
protected  against  insult,  indignity  and  abuse  from 
both  agents  and  other  passengeis.  McOinnls  v. 
Mo.  Fao.  B.  Co.  4  West  Bep.  797, 21  Mo.  App.  890. 

8  L.  R.  A. 


It  is  the  duty  of  the  conductor  to  use  vigilance 
and  care  in  maintaining  order  and  protecting  pas- 
sengers from  violence  and  insults.  Failure  to  do  so 
renders  the  company  liable  in  damages  to  the  in- 
jured paaeenger.  Spohn  v.  Mo.  Pac  B.  Oo.  8  WeoL 
Bep.  118, 87  Mo.  74. 

That  a  passenger  on  a  train  has  a  right  to  proper 
treatment,  see  Dodge  v.  Boston  eta  S. S.  Oo.S X«.  B. 
ASa. 
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€amp.  79;  Beadhsad  ▼.  Midland  £.  C^.  L.  R.  4 
Q-B.  879. 

The  oflSoes  of  humanity  are  not  matters  of 
pofdtive  legal  du^ 

R.  C.  C.  1747;  Wharton,  N^.  %  82;  Shearm. 
A  Redf.  Neg.  4th  ed.  §  10. 

Mmn,  Jwaea  Wilkinson  and  Zaeharie 
4k  Anastron^t  foi  appellee: 

Common  carriers,  in  the  conyeyanoe  of  pas- 
sengers, are  boond  to  ezerdse  a  very  high  de- 
gree of  diligence,  care,  skill  and  foresight  {Leh- 
man ▼.  La.  W.  A.  Co,  87  La.  Ann.  707);  espe- 
cially where  the  passeneer  is  known  to  be  in 
any  "m^wti'^i'  affected  witn  a  disability  by  which 
the  hazards  of  travel  are  increased. 

WardU  ▼.  N.  0.  Oity  E,  Co.^Ia.  Ann.  204 
and  authorities  there  cited;  Bkkman  y.  Mo. 
Pac  JL  Oo.B  West.  Rep.  564, 91  Mo.  488;  East 
TJne  eU.  B.  Co,  ▼.  Rushing,  6  8.  W.  Rep.  834; 
Shenandoah  VaUey  IL  Co.  ▼.  Moose,  88  Va.  827. 

Street  railway  companies  are  held  to  the  ex- 
erdae  of  the  same  care,  diligence  and  f  ore^ght 
for  the  safety  of  passengers  as  steam  railroad 
companies. 

CituensSt,  B.  Co.  ▼.  Twiname,  10  West.  Rep. 
824,  111  Ind.  587;  Ttrre  Haute  dk  L  R.  Co,  v. 
Buek^Wlnd. 846; Becffordete, B.  Co.y, RainbcU, 
99  Ind.  551;  Lemon  v.  ChanOar,  68  Mo.  840; 
Dougherty  ▼.  Mo.  B  Co.  81  Mo.  880;  KeOy  y. 
Hannibal  d  St.  J.  B  Co.  70  Mo.  609;  Leslie  y. 
Wabash,  St.  L.dkRBCo.9S  Mo.  65;  Smith 
T.  St.  JPatd  City  B.  Co.  32  Minn.  1;  KeUaw  y. 
Central  lows  BCo.^  Iowa,  470;  Sales  v.  West- 
ern Stage  Co.  4  Iowa,  547;  FrinJc  v.  Cos,  4 
Oreene,  556;  Bonee  v.  Dubuque  St.  B.  Co.  58 
Iowa,  278;  MeSHroy  y.  Ifashua  4b  L.  B  Corp. 
4  Cosh.  400;  Christie  Y.  Qriggs,  2  Gampb.  TO; 
Hatch.  Car.  §§  49&-504. 

Where  the  company  has  the  right  to  eject  a 
passenger  who  is  drunk,  or  disorderly,  or  refuses 
to  pay  nis  fare,  or  is  suffering  from  delirium 
tremens,  the  right  of  ejection  must  be  exer- 
cised with  reasonable  care  and  a  due  regard 
lor  the  welfare  of  the  person  ejected.  This 
duty  does  not  end  with  the  removal,  but  it  is 
the  duty  of  the  carrier  to  make  such  temporary 
provision  for  the  protection  and  comfort  of  the 
ejected  possenger  as  the  offices  of  humanity 
shall  dictate,  until  some  suitable  provision  for 
him  shall  be  made. 

LouimUe  etc.  B  Co.  y.  Sullivan,  81  Ky.  625; 
AiMson  etc  B  Co.y.  Weber,  88  Kan.  543;  Hall 


Y.S.C.B  Co.  m.  C.)  5  8.  E.  Rep.  682;  Lovett 
1.  D.  B.  Co.  9  Allen,  557;  Higgins 
v.  Watertliet  Tump.  diB.  Co.  46  N.  Y.  28;  JVieh 


els  y.  Middlesex  B  Co.  106  Mass.  468;  Wilton 
T.  Middlesex  B  Co.  107  Mass.  106;  Sartford 
Y.  Sth  Ave.  fiL  Ci?.  28  N.  T.  843;  Isaacs  v.  Sd 
Ave.  B  Co.  47  N.  Y.  122;  Pa.  B  Co.  v.  Vandi- 
ver,  42  Pa.  865;  Kline  y.  Cent.  Pae.  B.  Co.  87 
CaL  400;  Meyer  v.  Pae.  B  Co.  40  Mo.  151; 
Shearm.  &  Redf.  Neg.  %  264,  note  A. 

The  duty  of  care  and  of  sbstaining  from  in- 
juring another  is  due  to  the  weak,  the  sick,  the 
infirm,  equally  with  the  healthy  and  strong; 
and  when  that  duty  is  violated  the  measure  of 
damage  is  the  injury  inflicted  even  though  that 
injury  might  have  been  aggravated,  or  mifrbt 
not  haye  happened  at  all,  but  for  the  peculiar 
physical  conoition  of  the  person  injur^. 

Lapleins  v.  Morffun's  La.  dbT.Bdb  8.  8.  Co. 
40  La.  Ann.—,  decided  July  Term,  1888,  and  au- 
thorities there  qnoted.  OnensY.  Kansas  City  etc 

9L.R.A. 


B.  Co.  15  West  Rep.  88, 05  Mo.  1C9;  Lovisvills 
dk  N.  B.  Co.  Y.  Jones,  88  Ala.  376;  IjfuisHUeete. 
B  Co.  Y.  Falvey,  1  West.  Rep.  808, 104  Ind.  409; 
Beauehamp  y.  Saginav)  Min.  Co.  50  Mich.  168. 

Fenner*  J.,  delivered  the  opinion  of  the 
court: 

On  a  Sunday  in  December,  at  about  2  o'clock 
of  the  afternoon,  Patrick  CoooUy,  a  sober,  re- 
spectable citizen  of  fifty -five  yean,  entered  a 
car  of  the  defendant's  street  railway,  and  paid 
his  fare  as  a  passenger.  Nothing  in  the  evi- 
dence indicates  that  he  exhibited  any  sign  of 
intoxication,  or  was  guilty  of  the  slightest  im- 
propriety of  behavior,  on  entering  the  car,  or 
until  he  had  ridden  a  considerable  number  of 
squares  (from  Terpsichore  to  Third  Street);  and 
the  testimony  is  conclusive  that,  in  point  of  fact, 
he  was  perfectly  sober.  After  passing  Third 
Street  he  was  suddenly  stricken  with  apoplexy, 
accompanied,  as  the  medical  experts  prove  to 
be  common,  with  severe  vomiting. 

The  car  had  numerous  passen^rs  to  whom 
this  vomiting  undoubtedly  occasioned  serious 
discomfort  and  inconvenience.  Some  of  them 
left  the  car  on  account  of  it,  while  others  of 
those  remaining  suggested  that  he  should  leave 
the  car,  and  took  steps  to  call  the  attention  of 
the  driver  to  the  necessity  of  removing  him. 
The  sick  man  had  sufficient  consciousness  and 
sense  of  propriety  left  to  observe  thlB,  and  he 
said,  "I  will  ^t  out  myself;"  but,  in  rising  to 
do  so,  he  fell  prone  upon  the  floor,  where  he 
lay  absolutely  helpless.  As  far  as  appears,  he 
never  spoke  again,  and  was  incapable  of  taking 
any  care  whatever  of  himself.  The  driver  then 
came  back,  and,  with  the  assistance  of  a  pas- 
senger, lifted  him  bodily,  carried  him  out  of  the 
car,  and  laid  him  down  in  the  street  between 
the  car  track  and  the  gutter,  between  two  and 
three  feet  from  the  former. 

The  evidence  is  conclusive  that,  almost  im- 
mediately afterwards,  and  while  the  car  was 
moving  ofiF,  he  shifted  his  position,  by  some 
convufiive  movement,  so  that  his  legs  were 
across  the^ail  of  the  track.  This  is  proven  by 
passengers  who  saw  him  in  this  position  as  the 
car  moved  awav,  and  by  others  who  came  to 
lum  immediately  afterwards. 

The  driver,  however,  after  thus  summarily 
disi)08ing  of  his  stricken  passenger,  paid  no 
further  attention  whatever  to  the  matter.  He 
took  no  steps  to  secure  for  him  any  relief  or 
assistance.  It  is  doubtful  if  he  made  an^  re- 
port of  the  incident  to  his  employers,  and,  if  he 
did,  it  was  not  acted  upon.  He  simply  went 
his  way  in  a  serene  confidence  that,  as  he  ex- 
presses it,  he  had  "done  his  duty,"  and,  al- 
though he  passed  the  point  several  times  while 
his  ejected  passenger  was  still  lying  helpless  on 
the  adjoining  sidewalk,  he  states  that  he  does 
not  recollect  whether  he  saw  him  or  not  A 
female  passer-by,  observing  his  perilous  posi- 
tion across  the  track,  went  to  his  assistance, 
and,  with  the  aid  of  a  gentleman,  removed  and 
laid  him  on  the  sidewalk.  Here  he  remained 
for  more  than  four  hours,  on  a  bleak,  drizzling 
December  dav,  in  the  open  street,  without  aid 
or  relief  in  his  terrible  condition.  At  last  the 
police  authorities  came  to  his  assistance,  and  he 
was  conveyed  to  the  Charity  Hospital,  where 
he  died  on  the  following  morning. 

It  should  need  no  parade  of  learned  authori* 
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ties  to  maintain  llie  proposition  that  a  common 
carrier  cannot  treat  an  unfortunate  passenger, 
stridden  with  apoplexy  v/hWe  under  its  charge, 
in  the  manner  above  indicated,  without  a  breach 
of  the  plainest  obligations  of  its  contract  of  car- 
riage, li  there  were  any  precedent  to  the  con- 
trary, humanity  would  revolt  at  it,  and  it  would 
be  one  "more  honored  in  the  breach  than  tho 
observance."  But  there  is  no  such  precedent, 
and  those  cited  by  defendant's  counsel  are  far' 
from  sustaining  their  position. 

No  doubt  a  carrier  owes  obligations  to  Its  well 
passengers,  as  well  as  to  sick  passengers,  and  is 
Dound  to  protect  the  rights  of  both.  When  the 
condition  of  a  sick  passenger  is  such  that  his 
continued  carriage  is  inco^istent  with  the  safe- 
ty, or  even  the  reasonable  comfort,  of  his  fellow 
passengers,  regard  for  the  rights  of  the  latter 
will  authorize  the  carrier  to  exclude  him  from 
the  conveyance.  Thus  if  he  had  cholera,  or 
small-pox,  or  delirium  tremens,  or  even  if,  as 
in  this  case,  he  were  subject,  from  any  cause, 
to  continuous  vomiting,  utterly  inconsistent 
with  the  comfort  of  other  passengers  in  a  street 
car,  the  right  of  the  carrier,  in  protection  of 
the  latter's  privileges,  to  exclude  him  would 
undoubtedly  arise.  Such  is  the  reasonable  doc- 
trine of  the  cases  cited.  LenunU'  v.  Washington 
A  0.  R.  Co,  1  Mackey,  180,  47  Am.  Rep.  288; 
Vinton  V.  Middlesex  A  Co.  11  Allen,  804;  Mur- 
phy V.  Union  B,  Co,  118  Mass.  228:  Aiehieon 
etc,  R  Co,  V.  Weber,  88  Ean.  548;  JV.  0.  etc.  R, 
Co.  V.  Statham,  42  Miss.  007. 

But  none  of  these  cases  hold  that  this  right 
of  exclusion  may  be  exercised  arbitrarily  and 
inhumanely,  or  without  due  care  and  provision 
for  the  safety  and  well  beine  of  the  ejected  pas- 
senger. On  the  contrary,  me  duty  of  exercis- 
ing such  care  and  provision  is  umversally  rec- 
ognized. Thus,  in  the  Kaneae  Case  above 
quoted,  the  court  said:  "Under  these  facts,  the 
propriety  of  his  removal  cannot  be  doubted. 
The  duty  of  the  railroad  company,  however, 
with  respect  to  Weber,  did  not  end  with  his  re- 
moval from  the  train.  He  was  unconscious, 
and  unable  to  take  care  of  himself.  •  The  com- 
pany could  not  leave  him  on  the  platform  help- 
less, exposed,  and  without  care  or  attention. 
It  was  its  duty  to  exercise  reasonable  care  and 
diligence  to  make  temporary  provision  for  his 

Srotection  and  comfort."  This  was  a  case  of 
itoxication. 

And  in  the  case  most  relied  on  (Lemont  v. 
Washington  db  G,  R.  Co.)  the  Supreme  Court 
of  the  District  of  Columbia,  after  recognizing 
the  right  of  removal,  is  careful  to  add:  "Of 
course,  for  an  abuse  of  this  discretion,  or  for 
any  oppression  in  its  exercise,  the  company 
would  be  responsible." 

In  another  case  the  court,  while  conceding 
the  riffht  of  ejection,  said:  "It  does  not  follow 
that  the  right  may  be  exercised  in  such  manner, 
under  such  circumstances,  or  against  a  person 
in  such  mental  or  physical  condition,  as  that 
death  or  serious  bodily  harm  will  necessarily, 
or  even  probably,  result  from  putting  him  off?' 
LouistiUe  etc,  U.  Co.  v.  SuUivan,  81  Ky.  625, 
16  Am.  &  Eng.  R.  R.  Cas.  390.  See  also  ffall 
V.  8.  a  R.  Co,  (S.  C.)  5  S.  E.  Rep.  623,  March, 
1888;  Lovett  v.  Salem  etc,  R,  Co,  9  Allen,  557; 
Higgins  v.  Watertliet  Tump.  ^  R,  Co,  4&  N. 
Y.  23. 

We  conclude,  therefore,  that  the  conduct  of 
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the  defendant's  agent  in  tnmfng  out  this  help* 
less  and  speechless  sick  passenger  into  the  road- 
way  of  the  street,  and  there  leaving  him,  on  an 
inclement  day,  without  the  slightest  attempt,  at 
the  moment  or  afterwards,  to  have  him  taken 
care  of,  was  a  gross  violation  of  its  duty.  The 
company  attempts  to  shield  its  agent  on  two 
special  grounds,  viz.: 

1.  That  he  supposed,  and  appearances  Justi- 
fied him  in  supposing,  that  ConoUy  was  drunk* 
Even  if  his  illness  had  been  the  rnult  of  drink- 
in{^*  yet  he  had  ridden  a  considerable  distance 
without  misbehavior,  and  was  never  guilty  of 
any,  except  in  the  sudden  access  of  vomitings 
bringing  about  a  condition  of  complete  help- 
lessness. In  such  case,  the  duty  of  the  com- 
pany to  see  to  his  bein^  taken  care  of  after 
ejection  would  have  ansen,  and  would  have 
been  abrid^  by  no  fault  on  his  part,  because, 
until  his  sickness,  he  had  been  in  fit  conditioD 
to  take  passage,  and  had  committed  no  volun- 
tary misbehavior.  Moreover,  it  is  admitted 
that  Conolly  was  not  under  the  influence  of 
liquor,  and  the  assumption  that  he  was  so  was 
a  rash  one,  under  the  circumstances;  aud  the 
company,  not  Conolly,  must  suffer  for  the  mis- 
take. 

2.  It  is  claimed  that  Conolly  had  signified  l^is 
desire,  and  had  attempted,  to  get  out,  and  that 
the  driver  only  helped  him  to  accomplish  his 
purpose.  That  he  wished  to  get  out  while  he 
thought  he  was  able  to  do  so,  and  to  take  care 
of  himself,  may  be  true;  but  to  suppose  that  be 
desired  to  be  put  out,  and  left  in  the  street  after 
he  had  fallen  down  in  an  utterly  helpless  con- 
dition, is  too  preposterous  to  merit  considera- 
tion. 

We  are  not  here  concerned  with  the  measure 
of  the  duty  which  a  street  railway  company, 
operated  under  the  conditions  prevailing  in  the 
City  of  New  Orleans,  owes  to  a  i)a8seoger  in 
such  unhappy  case,  nor  with  the  kind  or  de- 
gree of  care  which  it  is  boimd  to  take  for  his 
protection.  If  we  were,  we  should  give  due 
cunsideration  to  such  conditions,  and  would  be 
careful  to  adjust  the  duty  according  to  practi- 
cability. But  the  defense  here  rests  upon  the 
entire  absence  of  any  effort  whatever  to  per- 
form the  duty,  and  a  denial  that  any  duty  arose 
in  the  premises.  Such  a  defense  can  receive 
no  sanction  at  our  hands. 

Nothine  remains  for  determination  but  the 
measure  of  damages.  The  cause  of  action  arose 
prior  to  the  recent  amendment  of  article  2315, 
Key.  Civil  Code,  and  the  damages  recoverable 
are  those  only  which  were  suffered  by  Conotlv. 
The  case  was  tried  twice  before  a  juir.  The 
first  verdict  was  for  $1,500,  on  which  a  new 
trial  was  granted.  The  second  verdict,  from 
which  the  present  appeal  is  taken,  was  for 
12,600. 

The  evidence  indicates  that  Conolly  was  not 
entirely  deprived  of  consciousness,  but  his  fac- 
ulties-were, no  doubt,  greatly  obtunded.  His 
suffering  were  severe,  and,  though  he  must 
have  suffered  in  any  event,  it  would  be  a  re- 
proach to  the  medical  art  to  suppose  that  it 
could  not  have  found  means  to  alleviate  them 
had  he  received  proper  attention.  The  medical 
testimony  indicates  that  the  attack  was  neces- 
sarily fatal. 

The  humiliation  of  his  position  was  extreme^ 
and  it  is  probable  that  he  felt  that  to  some  ex- 
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tmt,  because  one  witness  states  that  when  asked 
if  be  was  drank,  he  shook  bis  head.  On  the 
wfaole,  considering  all  the  circumstances,  we 
consider  that  an  award  of  $1,600  will  do  lustice. 
Iiiatikerrfare<)Tdertdanddecreed^uttiheJudff- 


meni  appcalei  from  hs  amended  by  reducing  th§ 
amount  thereof  to  $1,600,  and  thai,  ae  tKue 
amended,  the  judgment  appealed  from  be  of* 
firmed;  plaintiff  to  pay  eoiti  of  appeoL 
Rehearing  denied. 
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n.  On  certiorari  to  a  distrlet  court,  by 

statute,  wbere  the  amount  In  oontroveny  ex- 
ceeds laOQ,  there  Btaould  be  a  bill  of  ezoepttons 
sealed  by  the  Judge. 

8.  A  Uria^  ftnr  one  year*  with  monthly  pay- 
ments of  wages,  is  an  entire  oootraot. 

&  There  ie  no  g^eneral  coatom  in  this  State, 
timt  a  person  thus  hired  may  be  discharged,  with- 
out cause,  on  one  month^s  notice,  or  one  month^i 
wa^espattl. 

4.  One  fpardener  coming  to  blows  with 
another*  without  showing  oircumstances,  and 
effect  on  the  serrioes  due,  is  not  a  good  ca\i8e  for 
discharge  during  the  term. 

&  Dajnai^ea  Ibr  breach  of  contract  by  un- 
lawful discluucge  are  limited  to  such  as  are  actual- 
ly sustained,  measured  by  the  waeres,  and  reason- 
able diilgrenoe  to  obtain  other  employment 

(February  7, 1889.) 

CERTIORARI  to  the  Newark  Distnct  Court, 
to  review  a  judgment  for  plaintifE  in  an 
action  to  recover  damages  for  breach  of  con- 
tract to  pay  for  personal  services.    Affirmed, 

Statement  by  Sendder*  J.: 

The  facta,  as  they  ap])ear  in  the  case  certified 
by  tiie  Jadge  in  the  trial  before  him  without 
jury,  were  that  the  plaintiff  was  employed  by 
the  defendant  as  gardener,  at  first  for  a  period 
of  ten  successive  years.  Afterwards,  when  a 
gazdener  subsequentlv  emplo^j'ed  had  died,  he 
was  engaged  bv  her  for  a  period  of  one  year 
from  April  10, 1888,  at  the  rate  of  |55  per 
month,  tor  the  months  from  March  to  Novem- 
ber, inclusive;  and  $50  for  the  months  from 
December  to  February,  inclusive,  payable  on 
the  10th  of  each  and  every  month. 

The  plaintiff  resided  off  the  defendant's 
grounds,  and  received  an  allowance  for  a  cot- 
tage on  the  premises,  which  he  had  formerly 
occupied.  At  the  beginning  of  each  subse- 
quent year  the  plaintiff  and  defendant  entered 

*Head  notes  by  BounnnB,  J, 


into  a  contract  for  that  year  on  the  same  terms, 
to  wit:  for  a  year's  service.  The  wages  were 
paid  monthly,  each  and  every  month,  up  to 
October  10,  1887. 

About  July  15, 1887,  the  plaintiff  and  an 
under  gardener  had  a  disagreement,  which  re- 
sulted m  blows.  The  defendant  threatened  to 
discharge  both  men  from  her  service,  but  al- 
lowed them  to  remain  longer,  while  she  sought 
other  servants.  They  both  continued  in  her 
employment  until  October  1  following,  when 
the  plaintiff  was  paid  a  full  month's  wages  up 
to  October  10,  and  discharged. 

Defendant  and  plaintiff  vary  in  their  state- 
ments of  what  occurred  between  July  15, 1887, 
and  October  1,  1887.  She  says  she  told  him 
that  he  must  go  as  soon  as  she  obtained  a  man 
in  bis  place,  and  urged  on  him  the  necessity  of 
securing  another  place  for  himself.  He  denies 
this,  and  savs  he  repeatedly  warned  her  as  to 
the  terms  of  their  contract— that  it  was  for  the 
year. 

Since  October  1  the  plaintiff  has  been  unable 
to  obtain  emplovment,  but  has  endeavored  to 
do  so.  He  has  been  ready  and  willing  to  serve 
the  defendant  from  that  time,  and  has  duly  de- 
manded payment  of  his  wages. 

Upon  the  above  facts  the  judge  found  that 
the  parties  had  entered  into  a  yearly  contract, 
which  was  renewed  each  year  by  express  agree- 
ment, and  the  plaintiff  was  discharged  without 
cause  from  the  employment  of  the  defendant 
The  defendant  was  adjudged  liable  for  $160 
damages,  which  were  awarded  for  a  breach  of 
the  contract. 

Argued  before  Scudder  and  Reed,  JJ, 

Messrs.  Blake  ft  Freeman  and  J.  W. 
Taylor  for  plaintiff. 

Messrs.  McDermit  ft  Maher  for  defend- 
ant 

Scudder*  /.,  delivered  the  opinion  of  the 
court: 

This  certiorari  is  issued  directly  to  the  dis 
trict  court,  returaable  to  this  court,  under  sec- 
tion 13  of  the  Act  of  1882  (Supp.  Revision,  263, 
§  224),  and  is  authorized  where  the  debt,  de- 
mand or  damage  in  controversy  exceeds  the 
sum  or  value  of  |200.  The  plaintiff  claims 
$300  damage  in  this  action. 


NoxB.— Ifectture  ojf  damages  for  wrongful  dis- 

Charge, 

n»e  measure  of  damages  for  breach  of  contract 
by  the  master,  the  servant  may  recover,  is  the  aot- 
nal  damage  he  has  sustained ;  which  can  in  no 
case  exceed  the  wages  provided  for  in  the  contract 
for  the  entire  term.  McDanlel  v.  Parks,  19  Ark. 
971;  Walworth  v.  Fool,  9  Ark.  894;  Fowler  v.  Ar- 
mour, 24  Ala.  194;  Rofirers  v.  Parham,  8  Chi.  UK); 
Brltt  V.  Hays,  fSL  Oa.  157;  Hicks  v.  Yates,  6  Ind.  116; 
Bardh  v.  Placide,  7  La.  Ann.  aS9 ;  Miller  y.  Ooddard, 
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84  Maine,  IQS;  Costigan  v.  Mohawk  &  H.  R.  Go.  9 
Denio,  009 ;  Ck)lburn  v.  Woodworth,  81  Barb.  381 ; 
Helm  v.  Wolf,  1  B.  D.  Smith,  70 ;  King  v,  Steiren,  44 
Pa.  99. 

He  may  recover  for  the  whole  period  of  time  for 
which  he  was  employed  under  the  original  con- 
tract.   Whitmarsh  v.  Llttlefleld,  46  Hun,  418. 

He  need  not  enter  on  a  new  business,  but  must 
use  reasonable  diligence  to  procure  a  new  plaoOi 
Fuchs  V.  Koemer,  10  Cent.  Bep.  272, 107  N.  Y.  6S8. 


See  also   18  L.  R.  A.  53. 
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The  sedion  in  its  first  proviso  says  that  "No 
reversal  for  error  of  law  shall  he  made,  or  a 
new  trial  granted,  for  the  admission  or  the  re- 
jection of  evidence,  or  the  refusal  of  the  dis- 
trict judge  to  grant  a  new  trial,  unless  exception 
to  the  ruling  of  the  court  helow  was  taken  at 
the  trial,  and  is  presented  to  the  court  in  a  bill 
of  exceptions,  sealed  by  the  judge." 

A  bill  of  exceptions  must  contain  the  excep- 
tions made  to  the  direction  and  ruling  of  the 
Judge,  together  with  so  much  of  the  evidence 
given  at  the  trial  as  is  necessary  to  make  the 
exceptions  intelligible  to  the  court  of  error,  and 
furnish  grounds  for  the  allowance  or  disallow- 
ance of  the  exceptions.    Chitty,  Archb.  Pr.  441. 

No  such  formality  as  the  usual  bill  of  ex- 
ceptions has  been  tacked  to  the  record  and  re- 
turned with  it  in  this  case.  But  as  no  objection 
was  made  to  this  defect  at  the  hearing,  and  the 
facts  and  rulings  of  the  court  sufficiently  ap- 
pear, and  are  certified  by  the  seal  of  the  judge, 
the  writ  will  be  held,  and  the  case  decided  on 
the  facts  found,  and  the  decision  and  deter- 
mination of  the  court  thereon. 

The  hiring  was,  by  express  agreement,  for 
one  year,  although  the  payments  for  service 
were  to  be  made  monthly.  This  constituted 
an  entire  contract  Beach  v.  MuUin,  84  N.  J. 
L.  848. 

The  action  is  brought  for  a  breach  of  this 
contract  by  discharging  the  plain liiOF,  without 
lawful  cause,  before  the  expiration  of  the  year 
for  which  he  was  hired,  and  to  recover  dam- 
ages for  the  loss  it  has  caused  him.  The  only 
reason  which  appears,  in  the  case,  for  his  dis- 
charge is  that  the  plaintifiF  and  an  under  ear- 
dener  had  a  disagreement,  which  resulted  in 
blows.  The  causes  which  justify  the  discharge 
of  ^rvants  employed  for  a  certain  time  by  ex- 
press agreement,  or  by  implication,  are  said  to 
be  various,  and  depend  much  on  the  nature  of 
the  particular  employment.  Thev  are  gener- 
ally reduced  to  these  classes:  willful  disobedi- 
ence of  a  lawful  order,  gross  moral  ndsconduct, 
habitual  negligence  or  other  serious  detriment 
to  the  master's  interest,  incompetence,  or  per- 
manent disability  from  illness.  They  must  be 
in  some  way  connected  with  the  duties  of  the 
service.  Instances  will  be  found  collated  in 
Schouler  on  Domestic  Relations,  g  612;  Wood 
on  Master  &  Servant,  g  109  et  tieq.:  and  Smith 
on  Master  &  Servant,  §  189,  and  cases  there 
cited. 

The  circumstances  are  not  given  by  which 
we  can  judge  of  the  exact  character  of  the 
plaintiff's  oflfense  in  this  case.  A  sudden  affray 
on  the  grounds,  resulting  in  no  injury  to  the 
mistress'  business  and  employment,  would  not 
be  a  good  eround  for  discharge;  while  a  fight 
in  tne  dwelling  house,  causing  damage  to  prop- 
ertv,  alarm  to  the  employer  and  her  servants, 
and  disturbance  to  the  good  order  and  ouiet  of 
her  residence,  might  be  good  Justification  for 
an  immediate  discharge. 

On  the  hare  fact  given  In  this  case,  coupled 
with  the  statement  that  the  two  contestants 
were  kept  in  her  service  for  several  months 
afterwaras,  it  does  not  appear  that  their  mis- 
conduct on  this  one  occasion  was  so  injurious 
as  to  Justify  the  breach  of  her  contract  with  a 
servant  who  had  been  in  her  employment  for 
about  fifteen  vears. 

It  is  said  that,  without  cause,  menial  or  do- 
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mestic  servants  may  be  discnarged  by  general 
custom  or  usage  at  any  time,  on  one  month's 
notice,  or  a  month's  wages.  The  reason  given 
is  that  contracts  for  services  which  bring  the 
parties  in  such  dose  proximitv  and  frequency 
of  intercourse  that  they  are  valuable  only  when 
mutually  agreeable,  and  otherwise  intolerably 
annoying,  uiould  be  readily  terminated  at  the 
option  of  either  party.  Schouler,  Dodl  Bel. 
608;  Smith,  Mast  &  Sery.  §  92. 

A  head  gardener,  Uvinff  in  a  house  on  his 
master's  grounds,  was  saia  to  be  such  menial 
or  domestic  servant  who  could  be  discharged 
on  a  month's  notice,  though  hired  for  £100 

ryear.    Nov>lan  y.  AhUit,  2  Cromp.  M.  & 
54. 

The  cases  cited,  however,  are  English;  and 
the  custom,  if  there  be  such  in  this  country,  is 
not  so  generally  known  and  established  as  to 
presume  knowledge  of  it,  and  an  intention  in 
persons  making  such  contract  for  hiring  to  in- 
corporate it  in  their  agreement,  or  annex  it  as 
an  incident    Wood,  Mast  &  Serv.  §  2. 

In  TatUrton  y.  Suffolk  Manufaeturing  Com- 
pany, 106  Mass.  56,  it  was  said,  in  a  case  where 
three  months'  notice  was  given  to  end  a  year's 
employment  as  superintendent  of  a  factory, 
that  it  was  an  attempt  **  to  import  into  such 
engagements  a  ruje  of  law  analogous  to  that 
which  applies  to  tenancies  of  real  estate  by  oral 
agreement,  or  to  that  which  goyems  contracts 
for  domestic  service  in  England.  But  we  are 
aware  of  no  such  rule  of  law  applicable  to  the 
case." 

There  is  no  such  general  custom  in  this  State; 
and  if  there  be  a  specisi  custom  of  this  charac- 
ter where  these  parties  reside,  it  should  appear 
that  the  plaintiff  had  knowledge  of  it,  and 
made  the  contract  subject  to  such  qualifica- 
tion. 

It  is  also  said  that  b^  remaining  after  notice 
he  waived  his  objection.  He  testifies  that 
he  did  not,  and  insisted  on  his  employment 
for  the  year.  The  act,  in  itself,  is  consistent 
with  a  purpose  to  remain  so  long  as  he  was 
permitted  to  stay,  and  assert  his  right  when 
finally  dismissed.  If  he  had  left  immediately, 
without  objection,  it  might  be  said  he  assented 
to  go  and  abandon  his  contract 

'The  refusal  of  a  new  trial  on  the  ground  of 
excessive  damages,  and  for  the  alleged  violar 
tion  of  the  rule  of  damages  in  such  cases,  was 
not  erroneous.  In  actions  for  breach  of  con- 
tract of  hiring,  brought  for  a  wrongful  dis- 
charge, soon  after  the  dismissal,  the  amount  of 
damages  is  usually  a  question  for  the  lury  to 
determine,  or  for  the  judge,  where  a  jury  is 
waived,  based  on  the  amount  of  wages  agreed 
for,  or  the  usual  rate  for  the  employment  con- 
tracted for,  where  no  specific  wages  have  been 
agreed  upon,  and  estimating  what  time  will 
reasonably  be  lost  before  similar  employment 
can  be  obtained  by  using  proper  diligence.  In 
such  case  the  recovery  should  be  liniited  to  the 
amount  of  damages  actually  sustained  by  the 
unlawful  discharge.  Wood's  Mayne,  Dam. 
§^  277,  279;  Homrd  y.  Daly,  61  N.  Y.  862; 
WiUoughby  v.  Thoiiiat,  24  Qratt  522. 

It  must  also  be  considered  that  where  an  ac- 
tion for  wrongful  discharge  has  been  brought, 
and  damages  recovered  and  paid,  no  other  ac- 
tion can  be  brought  upon  the  same  agreement. 
Smith,  Mast  &  Serv.  194. 
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The  action  was  began  November  28,  1887, 
and  jndnnent  rendered  January  28, 1888.  Up 
to  that  lime  it  does  not  appear  that  the  plaintiff 
had  obtained  or  ooold  obtain  other  employment. 


although  he  had  endearored  to  find  it.    The 
damages  were  not  excessive  nor  unlawfully 
estimated. 
Judgment  affirmed,  with  eotd. 


GEORGIA  SUPREME  COURT. 


J.  J.  POWELL,  Bros.  &  Co.    ei  al„  Plff$. 

in  Err,, 

V. 

W.  A.  KELLY  Bros.  &  Porter  et  al 


(. 


,Ga. 


.) 


L  A  p&per,  parpovMskf^  on  ite  Ikee  to  be 
an  absolute  bill  of  sale*  transferrlnff  prop- 
erty from  a  debtor  to  his  creditor.  In  oonsldera- 
tlon  of  which  the  grantee  agrees  that  the  existing 
indebtedness  of  the  grantor  to  him  shall  be  can- 
celed, and  obligates  himself  to  pay  the  claims  of 
certain  perferred  creditors  named,  and  in  which 
tfaers  is  no  trust  reserved  either  expressly,  im- 
plied by  or  secretly,  will  be  construed  as  a  sale, 
and  not  as  an  assignment. 

t.  The  last  clause  of  aection  1958  of  the 

Cveorg^ia  Code  permitting  a  debtor  to  prefer 
one  creditor  to  another  by  means  of  a  mortgage, 
sale  or  transfer  of  property,  provided  the  surplus 
Is  not  reserved  for  the  beneflt  of  '*  any  other  fa^ 
vored  creditor  to  the  exclusion  of  other  credit- 
ors,** was  repealed  Iqr  the  Act  of  February  28, 
1866 ;  and  a  debtor  may  now  sell  his  property  htma 
fbS/t  to  pay  a  debt  and  devote  the  surplus  to  a  par- 
ticular creditor  or  creditors  in  preference  to  other 
creditors.   ..  ^ 

&  TbA  queetloB  of  actual  concealed  tttaaA 
in  a  sale  in  payment  of  a  pre-existing  debt,  or  of 
the  «Ale  being  made  to  hinder  or  delay  creditors, 
is  a  matter  of  fact  to  be  passed  upon  first  by  the 
lower  court  and  then  by  a  Juiy ;  and  if  the  Judge 
does  not  see  proper  to  grant  an  injunction  for 
that  reason,  the  supreme  court  will  not  say  that 
lie  erred  therein. 

(Mazoh  1, 1880.) 


ERROR  to  the  Superior  Court  of  Walton 
County,  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  set  aside  a 
certain  bill  of  sale  and  for  an  injunction  and  a 
receiver.    Affirmed, 

The  petition  in  this  case  charged  that  Kelly 
Brothers  &  Porter,  were  posses^  of  assets  of 
about  $100,000  and  about  December  14, 1888, 
being  insolvent,  they  made  apretended  sale  of 
all  their  assets  to  one  8.  M.  Whitney,  and  thfs 
sale  was  made  to  defraud  their  creditors;  and 
praved  that  the  sale  might  be  set  aside,  and  for 
an  injunction  and  a  receiver. 

The  case  was  heard  on  petition,  answers  and 
affidavits,  before  Hut  chins,  <A,  ruled  in  favor 
of  defendants,  and  plaintiUs  took  this  writ. 

Further  facts  appear  in  the  opinion. 

Mewr%,  John  L.  Hopkins,  B.  S.  Walker 
and  Candler,  Thompson  ft  Candler*  for 
plaintiffs  in  error: 

This  instrument  was  an  assignment,  and 
void  because  the  schedules  required  by  law  to 
be  attached  to  such  instruments  were  not  so 
attached 

Ga.  Laws  1880,  1881,  p.  174;  1884,  1885,  p. 
100;  (Jogipm  v.  Stephens,  78  Go.  414;  Turnip- 
teed  V.  8charfer,  76  Ga.  109. 

It  was  a  contract  made  with  intention  to 
delay  or  defraud  creditors,  and  Whitney  had 
grounds  of  reasonable  suspicion  of  such  inten- 
tion, and  it  is  therefore  void. 

Code,  §  1952,  %  2. 

It  was  made  by  debtors,  insolvent  at  the 
the  time,  and  reserved  a  benefit  to  the  assignors 
or  transferrers,  and  to  favored  creditors  to  the 
exclusion  of  other  creditors. 


HoTB.—ifisoIuent  ddntcr ;  oMgignmenl  wtth  prefer^ 

,  enee. 

In  the  absence  of  a  bankrupt  law  or  some  statu- 
tory inhibition,  a  debtor  while  he  is  administering 
his  own  afliairs  may  honestly  prefer  the  payment  of 
one  debt  to  another.  He  may  indeed  apply  all 
hfa  property  to  the  payment  of  one  debt,  tf  the  debt 
be  one  for  which  .he  !is  Justly  liable,  and  the  prop- 
erty! be  no  more  than  sulBcient  to  pay  it  without 
the  Imputation  of  fraud.  Archer  v.  O^Brien,  7 
Hnn,  149;  Auburn  Bzcfaange  Bank  v.  Fitch,  48 
Barb.  344;  Garpenter  v.  Muren,  4S  Barb.  800 ;  Leavltt 
V.  Blatchf ord,  17  N.  Y.  681 ;  Woodworth  v.  Sweet,  ill 
N.  Y.  8;  Hall  V. Arnold,  16 Barb.  699.  600;  Water, 
bnxy  V.  Bturtevant,  18  Wend.  863;  Hill  v.  Korthrop, 
9  How.  Pr.  6S& ;  WHUams  v.  Brown,  4  Johns.  Ch. 
S82;  Jewe^  v.  Noteware,  80  Hun,  194;  Spauldinff  v. 
8trang«  87  N.  Y.  185;  Bishop,  Insolvent  Debtors, 
PblflS. 

Tb»  rlcrht  to  make  such  conveyances  depends  ul- 
timately npon  the  absolute  dominion  which  a  per- 
son has  over  his  property,  by  which  he  can  make 
any  disposition  which  he  pleases  of  it  not  inconsist- 
ent v  It  <  ^he  rinrhts  of  others.  Brashear  v.  West,  88 
U.  S.  7  P  :.  606,  ei4  (8  L.  ed.  801) ;  Bishop,  Insolvent 
BebtuAtf,  p.  106b 

While  preferences  in  assignments  are  allowed, 
they  are  tolerated  rather  than  encouraged,  as  is 

SL.R  A. 


manifest  from  the  drift  of  legislation  in  this  State 
from  1881  to  the  present  time,'and  made  clear  by  the 
provisions  of  the  Act  of  1885.  Tumipseed  v.  Scbae- 
f  er,  76  Ga.  110. 

A  creditors*  bill,  under  the  Act  of  1881.  filed  with- 
out the  sanction  of  the  Judge,  wHl  not  prevent  the 
making  of  an  assignment  giving  preferences,  made 
prior  to  the  sanctioning  of  the  bill.  KnoxvlUe  Iron 
Oo.  V.  Wllklns,  74  Ga.  488. 

Under  statutes  respecting  fraudulent  convey- 
ances, which  except  conveyances  made  bona  fide 
and  upon  a  valuable  consideration,  a  debtor  may 
prefer  one  creditor,  or  class  of  creditors,  over  oth- 
ers. Bklpwlth  V.  Cunningham,  8  Leigh,  271;  Mo- 
Menomy  v.  Murray,  8  Johns.  Ch.  435;  McMcaomy  v. 
Roosevelt,  8  Johns.  Ch.  446;  Halsted  v.  Straus,  88 
Fed.  Rep.  279;  First  Nat.  Bank  v.  Baker,  68  Wis.  448; 
Schwab  V.  Lemon,  9  West.  Rep.  281,  111  Ind.  54. 

BthedvUmuti  he  annexed  to  (Ued  of  aaeignmenl. 

Schedules  and  inventories  should  generally  be 
prepared  and  annexed  to  the  deed  at  or  before  tbo 
time  of  its  execution.  Cogglns  v.  Stephens,  ?3  Ga. 
414,  88  Alb.  L.  J.  489. 

The  provisions  of  the  statute  should  be  followed 
in  all  material  respects,  and  an  assignment  in  con** 
traventlon  of  its  terms  of  policy  will  not  be  sanc- 
tioned.  Jaifray  v.  McGehee,  107  U.  S.  861,  865  4S7  L. 


See  also  11   L.  R.  A.  424:    14  L.   R.  A.  198. 
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See  Code.  §§  1953.  %  1,  1958;  Bmbrjf  y. 
Clapp,  88  Qa.  249;  Cohen  v.  Morris,  70  Oa. 
819. 

Messrs,  H.  D.  HcDaniel  and  John  T. 
Glenn*  for  defeDdants  in  error: 

As  the  testimony  submitted  is  conclusive  that 
it  was  an  actual  sale  accompanied  by  the  de- 
livery of  the  property  for  its  full  value,  and 
that  Ibe  consioeration  was  actually  paid  in  the 
cancellation  of  the  existing  debt,  and  by  the 
undertaking  on  the  part  of  the  purchaser  to 
pay  certain  other  specified  debts  due  to  third 
persons  by  Kelly  Brothers  &  Porter,  more  than 
one  fifth  of  which  was  paid  within  three  days 
thereafter,  and  that  there  was  no  reservation  of 
benefit  to  the  firm  or  to  any  member  thereof, 
no  secret  trust  and  no  surplus  whatever,  it  is 
manifest  that  the  sale  was  what  it  purported  to 
be — unconditional  and  bona  fide.  It  is  not 
fraudulent  in  that  certain  creditors  were  pre- 
ferred, because  a  debtor  has  the  legal  right  to 
prefer  one  creditor  to  another.  Fraud  does  not 
consist  in  transferring  property  with  the  view 
to  prefer  one  creditor  to  another,  but  in  the 
intention  to  prefer  one's  self  to  all  creditors. 

Code,  1853;  Eastman  v.  McAlpin,  1  Ga.  157; 
Dams  V.  Anderson,  1  Ga.  176;  Mc  Whorter  v. 
Wright,  5  Ga.  555;  E!ml)ry  v.  Oapp,  88  Ga.  245; 
Sobbs  V.  Davis,  50  Gku  213;  Pfeiffer  v.  Hunt,  75 
Ga.  513-515;  Gregory  v.  Harrington,  88  Vt. 
241;  Bump,  Fraud.  Conv.  208-285;  Burrill, 
Assignments,  note  p.  10. 

The  contract  of  sale  is  not  in  effect  an  assign- 
ment for  the  benefit  of  certain  creditors.  There 
is  no  trust.  The  fact  that  the  consideration  of 
the  sale  is  to  be  applied  in  part  to  the  payment 
of  other  debts  than  those  of  the  vendee  does  not 
render  the  transaction  an  assignment  in  its 
technical  sense. 

Burrill,  Assignments,  9,  10  and  cases  cited. 
Wilcoxon  V.  Annesley,  23  Ind.  285. 

Where  a  debtor  sells  all  his  property  to  a 


creditor  for  a  fixed  and  named  oonsideratioik 
which  such  creditor  pays  in  part  by  dischai^;- 
ing  the  indebtedness  which  he  holds,  in  pari 
by  undertaking  to  pay  other  debts  of  the 
grantor  and  paying  them,  and  the  balance  in 
money,  the  transfer  does  not  constitute  a  gen- 
eral assignment,  and  in  the  absence  of  acSual 
fraud  it  Ib  valid. 

Johnson  Y,  MeOrew^  11  Iowa,  161;  Loekhari 
▼.  Stevenson,  61  Pa.  64. 

In  assignments  there  must  be  a  trust  for  cred- 
itors, etc.   . 

Beans  v.  BuUitt,  57  Pa.  221;  Ford  v.  Will- 
iams, 3  B.  Mon.  550. 

It  is  not  fraudulent  to  sell  all  property  to  pay 
a  debt. 

Brown  v.  Foree,  7  B.  Mon.  857. 

Simmons*  /.,  delivered  the  opinion  of  the 
court: 

1.  We  have  carefully  read  the  pleadings  and 
affidavits  in  this  case,  and  in  our  opinion  there 
was  no  error  in  the  court  below  in  refusing  the 
injunction  and  the  appointment  of  a  receiver 
as  prayed  for;  nor  was  there  any  error,  under 
the  facts  as  disclosed  by  this  record,  in  holding 
that  the  transaction  between  these  parties  was 
a  sale  and  not  an  assignment. 

The  paper,  on  its  face,  is  an  absolute  bill  of 
sale.  It  sells  and  transfers  to  Whitney  the 
whole  stock  of  goods,  mortgages,  notes,  ac- 
counts, etc.,  in  payment  of  a  pre-existing  debt 
which  Kelly  Brothers  &  Porter  owed  to  Whit- 
ney; and  Whitney  agrees  therein  that  the  in- 
debtedness which  he  holds  against  said  finn 
shall  be  settled  in  consideration  of  said  sale  to 
him  of  said  goods.  He  also  obligates  himself 
to  pay  certain  other  preferred  creditors  men- 
tioned in  said  bill  of  sale.  The  obligation 
assumed  by  Whitney  is  not  to  pay  these  other 
preferred  creditors  out  of  the  proceeds  of  the 
goods,  but  he  assumes  the  debts  and  obligates 


e<L  486, 4»6);  MoMillan  v.  Knapp,  76  Ga.  171,  88  Alb. 
L.J.4S8. 

But  no  partioalar  form  is  neoessary  so  long  as  the 
statute  ffl  complied  with.  See  Johnson *8  App.  108 
Fa.  873;  Wallace  v.  Wainwrlght,  87  Pa.  268;  Winner 
V.  Hoyt,  66  Wis.  227 ;  Qordon  v.  Oreen,  10  Oa.  534 ; 
Hall  v.  Marston,  17  Mass.  576;  Stimpson  v.  Fries,  2 
Jones,  Bq.  (N.  C.)  1S6;  88  Alb.  L.  J.  488. 

Schedule  must  he  fuU  and  complete. 

The  Act  of  1881  is  a  remedial  statute,  and  should 
be  strictly  construed  as  against  the  assignor  and  his 
aasiurnee,  and  liberally  in  favor  of  creditors.  Crit- 
tenden V.  Ck)leman,  70  Ga.  283;  Ck>gglns  v.  Stephens, 
78  G  a.  414. 

The  Act  of  1885,  being  in  furtherance  of  the  same 
policy,  is  subject  to  the  same  rules  of  construction. 
Tumipseed  v.  Schaef  er,  76  Ga.  180. 

Both  Acts  declare,  in  unmistakable  language,  that 
unless  these  schedules  are  *^  full  **  and  '*  complete** 
the  assignment  shall  not  be  valid.  No  provision  is 
made  by  either  of  them  for  perfecting  a  schedule 
which  is  not  *^  fuU  "  and  *' complete"  and  by  that 
means  upholding  the  assignment.  Tumipseed  v. 
Schaefer,  76  Qa.  182;  McMillan  v.  Knapp,  76  Ga.  171; 
88  Alb.  L.  J.  489. 

Omission  from  the  schedule,  is  fatal  to  the  assign- 
ment.   Tumipseed  v.  Schaef  er,  76  Ga.  109. 

The  omission  from  the  schedule,  of  a  large  amount 
of  real  estate,  did  not  render  the  assignment  invalid; 
it  passes  to  the  assignee  although  it  had  been  fraud- 
ulently conveyed  by  the  assignor  to  another  prevl- 

8  L.  R.  A. 


ous  to  the  assignment.    Tumipseed  v.  Schaefer,  75 
Ga.100;  88  Alb.  L.  J.  488. 

The  difTerenoe  between  a  schedule  which  is  not  full 
and  complete  and  no  schedule  at  all  is  a  difTerenoe- 
in  degree  only,  and  should  not  vary  the  application 
of  the  rule  prescribed  by  the  statute.  Tiunipseed 
V.  Schaefer,  76  Ga.  109. 

Schedule  must  be  sworn  to. 

The  party  is  required  to  swear  that  the  schedule 
attached  is.a  full  and  complete  inventory  and  sched- 
ule of  aU  the  assets  of  every  kind  held,  claimed  or 
owned  by  him  at  tiie  execution  of  the  deed  of  as- 
signment.   McMillan  v.  Knapp,  76  GkL  177. 

The  rule  is  diilerent  in  Texas.  Eant  v.  Elsbury^ 
68  Tex.  L 

The  two  Acts  requiring  lists  of  assets  and  of  ored- 
itors  seem  to  indicate  that  the  schedules  should  be 
sworn  to  separately  (Tort  v.  Martin  Tobacco  Co. 
77  Ga.  118);  and  in  case  of  assignments  by  firms,  etc.» 
shall  be  sworn  to  by  a  member  thereof.  Tumip- 
seed V.  Schaefer,  76  Ga.  129. 

AisifOnment  void  for  defective  offidaviL 
Where  the  law  requires  the  schedule  to  be  sworn 
to  as  **  fuU  and  complete,"  an  afBdavit  that  it  was 
"Just  and  true  "  was  held  insufficient,  and  the  as- 
signment was  set  aside  at  the  suit  of  creditors. 
Fort  V.  Martin  Tobacco  Go.  77  Ga.  118 ;  MoMillan  v. 
Knapp,  76  Ga.  176;  88  Alb.  L.  J.  488. 

The  schedule  or  list  of  creditors  thereto  attached 
must  show  that  it  was  full  and  complete,  and  the 
affidavit  thereto  must  so  state.  Fort  v.  Martin  To- 
bacco CX>.  77  Ga.  IIL 
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faimaelf  ahflolutcly  to  pay  tbem,  whether  the 
proceeds  of  the  sale  of  the  goods  are  sufficient 
or  not  Under  this  obligation,  if  the  goods 
were  destroyed,  Whitney  would  still  he  U>und 
to  pay  these  debts. 

bo  far  as  we  can  discover  from  the  bill  of 
sale  aad  the  facts  disclosed  by  this  record,  this 
seems  to  have  been  a  bona  fide  transaction  be- 
tween these  parties — a  transaction  which  does 
not  violate  any  law  in  this  State,  but  which 
the  law  expressly  sanctions— that  is,  that  a 
debtor  may  prefer  certain  creditors  to  others. 
8a  far  as  we  can  discover  from  the  facts  in  the 
record,  there  is  no  trust  reserved  in  this  bill  of 
sale,  either  expressly,  impliedly  or  secretly,  to 
Kelly  Brothers  &  Sorter,  or  to  any  one  of 
them.  WhOe  the  form  and  words  of  an  assign- 
ment and  bin  of  sale  are  generally  the  same, 
the  element  of  ^iist,  either  express,  implied  or 
secret,  distinguishes  an  assignment  from  a 
sale. 

Burrill,  in  his  work  on  Assignments,  page  9, 
says:  "An  important  distincdon  between  the 
two  modes  of  transfer  arises  out  of  the  character 
of  a  trust,  which  belongs  to  an  assignment.  A 
sale  On  cases  free  from  fraud)  is  on  delivery  of 
the  thing  sold  and  receipt  of  the  consideration, 
a  complete  transaction,  passing  absolutely  and 
irrevocably  all  the  sellers  interest  in  the  subject 
of  it,  without  reversion  or  return  under  any 
circumstance&  An  assignment  is  likewise  an 
absolute  conveyance  by  which  both  the  legal 
and  equitable  estate  is  devested  out  of  the 
grantor;  but  the  title  vested  in  the  assignee  is 
subject  to  the  uses  and  trusts  in  favor  of  the 
creditors,  and  upon  their  satisfaction  a  trust 
results  in  favor  of  the  assignor  in  the  residue  of 
the  unappropriated  property  or  its  proceeds. 
A  transfer  of  specific  property  tn  a  creditor  in 
discharge  of  a  pre-existing  debt  is  in  effect  a 
sale.  An  assignment  of  itself  does  not  satisfy 
the  claims  of  the  creditors  to  any  extent,  but 
provides  a  method  for  raieing  the  means  with 
which  to  pay  them.  Bales  are  often  subject  to 
covenants  on  the  part  of  the  buyer  and  seller, 
from  which  assignments  are  free.  An  assignee 
is  not  liable  to  tne  payment  of  incumbrances 
to  the  same  extent  as  a  purchaser." 

This  being  the  law,  and  the  facts  in  the  rec- 
ord showing  that  this  was  a  bona  fide  sale  be- 
tween the  parties,  and  that  there  was  no  trust, 
either  spoken  or  secret,  reserved  to  tibe  grantors 
or  to  any  one  for  them,  the  cmirt  did  not  err 
in  holding  that  it  wasa  sale  aA  not  an  assign- 
ment Wdtkins  V.  Ape,  88  Ga.  614;  Johnson 
V.  MeQrew,  11  Iowa,  151;  Anderson  v.  Smith,  6 
Blackf .  S95. 

The  case  of  Ooggint  v.  Stephene,  78  Ga.  414, 
relied  upon  by  counsel  for  the  plaintiff  in  er- 
ror, was  a  case  in  which  the  facts  were  very 
different  from  the  facts  in  this  case.  The  en- 
tire stock  of  goods  and  other  property  in  that 
case  greatly  exceeded  in  value  the  consideration 
named  in  the  deed,  and  there  was  evidence 
enough  in  that  case  to  authorize  a  Jiiry  to  find 
that  tnere  was  a  secret  trust.  In  this  case  the 
trust  element  is  lacking,  and  the  evidence 
shows  that  the  property  sold  is  of  much  less 
value  than  the  debt  of  Whitney  and  those 
whidi  he  has  assumed. 

3.  But  it  was  argued  by  counsel  for  the 
plaintiff  in  error  that  whether  this  was  a  sale  or 
an  assignment,  it  is  still  void,  under  the  last 
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clause  of  section  1958  of  the  Code.  That  sec- 
tion is  as  follows: 

"A  debtor  may  prefer  one  creditor  to  an- 
other, and  to  that  end  he  may  bona  fide  give  a 
lien  by  mortgage  or  other  leeal  means,  or  he 
may  sell  in  payment  of  the  debt,  or  he  may 
transfer  negotiable  papers  as  collateral  security, 
the  surplus  in  such  cases  not  being  reserved  for 
his  own  benefit  or  that  of  any  other  favored 
creditor,  to  the  exclusion  of  other  creditors." 

It  is  argued  that  the  facts  of  this  case  show 
that  therewill  be  asurplus  left  after  the  payment 
of  Whitney's  debt,  and  that  this  bill  oi  sale  re- 
serves that  surplus  for  other  favored  creditors 
than  Whitney,  and  to  the  exclusion  of  these 
complainants;  and  that  therefore,  under  the 
latter  part  of  this  section,  said  sale  to  Whitney 
is  void. 

If  these  words  "or  that  of  any  other  favored 
creditors,"  are  still  of  force  as  the  law  of  this 
State,  it  would  seem  that  this  point  is  well 
taken.  This  part  of  the  section  at  first  gave  us 
some  trouble,  but  after  a  careful  examination 
thereof,  and  an  investigation  as  to  how  these 
words  originated  or  became  incorporated  in  the 
Code,  we  have  come  to  the  conclusion  that  they 
were  repealed  by  the  Act  of  February  23, 
1866  (Acts  1866,  p.  20). 

Prior  to  the  Act  of  1866,  the  policy  of  this 
State,  as  shown  by  the  Act  of  1818,  was  that  a 
debtor  should  not  prefer  one  creditor  to  an- 
other; but  there  was  a  proviso  to  that  Act  that 
a  debtor  might  extin(>uish  his  debt  to  a  cred- 
itor by  a  bona  fide  sale  of  property  for  that  pur- 
pose, not  reserving  any  part  thereof  in  trust 
tor  himself  or  anyone  else. 

Under  this  provision,  this  court  made  sev- 
eral decisions,  notably  in  the  case  of  Eastman 
V.  MeAlpin,  1  Kelly  [1  Gki.]  157,  and  some 
others  on  the  same  line;  where  a  debtor  was 
allowed  to  sell  his  property  to  a  creditor  and 
prefer  other  creditors  as  to  the  surplus.  Other 
decisions  were  made  somewhat  jn  conflict  with 
these.  To  the  codifiers  the  former  of  these  de- 
cisions doubtless  seemed  to  be  inconsistent  with 
the  Act  of  1818,  because  they  allowed  a  prefer- 
ence of  creditors  in  the  disposal  of  the  surplus. 

Li  order  to  harmonize  these  decisions  and 
make  the  policy  of  the  law  consistent  with  the 
plain  provisions  of  the  Act  of  1818,  we  think 
the  codifiers  added  the  words  above  ouoted, 
which  made  the  whole  scheme  and  policy  of 
the  Act  of  1818  consistent;  so  that  while  a  debt- 
or could  still  make  a  bona  fide  sale  of  his  prop- 
erty to  pay  a  debt,  he  could  not,  under  these 
words,  prefer  one  creditor  to  another  by  direct- 
ing a  suiplus  to  be  paid  to  the  preferred 
creditor.  The  law  thus  stood  from  the  time  of 
the  adoption  of  the  Code  to  1866,  when  the 
Legislature  thought  proper  to  change  the  pol- 
icy of  the  State  in  regara  to  the  preference  of 
creditors  by  a  debtor,  and  they  passed  the  Act 
of  that  year,  in  which  they  allowed  a  debtor  to 
prefer  one  creditor  to  another.  That  Act,  in 
our  opinion,  repealed  by  implication  the  latter 
part  of  section  1058;  and  those  words  should 
have  been  stricken  from  the  section  when  the 
Code  was  subsequently  revised.  See  Endlich 
on  Interpretation  of  Statutes,  g  195  «t  seg. 

These  words  are  in  direct  conflict  with  the 
policy  of  the  Act  of  1866.  That  Act,  as  said 
before,  allows  a  debtor  to  prefer  one  creditor 
to  another;  and  we  do  not  see  any  reason,  now. 
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wb  J  a  debtor  may  not  sell  bis  property  bona 
fide  to  pay  a  debt,  and  devote  tne  sarplus,  if 
tbere  is  any,  to  a  particular  creditor  or  cred- 
itors, in  preference  to  otber  creditors.  The 
Act  does  not  prescribe  any  particular  manner 
or  form  in  which  a  debtor  may  prefer  one 
creditor  to  another.  In  our  opinion  he  may 
do  it  by  an  assignment  of  all  nls  property  to 
one  creditor,  or  a  class  of  creditors,  or  he  may 
do  it  by  selling  his  property  bona  fide  to  one 
creditor  in  payment  of  his  debt  and  devoting 
the  surplus  to  the  payment  of  preferred  cred- 
itors. 

It  is  argued,  however,  that  to  allow  sales  of 
the  kind  now  under  consideration  to  stand, 
would  be  a  virtual  repeal  of  the  policy  of  the 
Legislature  in  regard  to  assignments;  that  the 
poflcy  requires  the  assignor  to  attach  to  the  as- 
signment a  list  of  creditors,  and  the  amount  of 
indebtedness,  and  declares  that  unless  this  is 
done  the  assignment  shall  be  void.  This  court 
has  been  very  strict  in  the  enforcement  of  these 
statutes  in  regard  to  assignments  proper;  be- 
cause it  seemed  to  be  the  policy  of  the  Legis- 
lature to  require  of  the  assignor  a  clean  show- 
ing as  to  all  of  his  property,  liis  debts  and  his 


creditors.  This  was  required,  as  we  have  de- 
cided, for  the  benefit  and  protection  of  the 
creditors.  These  Acts,  as  will  be  seen  by  a 
reference  thereto,  apply  only  to  assignments, 
and  do  not  apply  to  sales,  espedaUy  sales  like 
the  one  under  consideration,  the  facts  in  this 
record  sbowingthat  Kelly  Brothers  &  Porter 
did  not  sell  to  Whitney  the  whole  of  their  prop- 
erty, but  only  a  part  thereof,  and  sold  the  other 
portion  to  some  other  creditors. 

8.  It  will  be  ob8a*ved  that  we  have  not  dis* 
cussed  the  question  of  actual  concealed  fraud, 
or  of  this  sale  being  made  to  hinder  or  delay 
creditors.  These  were  matters  of  fact  to  lie 
passed  on,  first  by  the  court  below  and  then 
by  a  Jury;  and  ashe  did  not  see  proper  to  grant 
an  injunction  upon  these  grounds,  we  cannot 
say  that  he  erred  therein.  This  case,  we  pre- 
sume, win  (if  the  parties  desire)  be  submitted 
to  a  iury  upon  all  these  questlbns,  and  if  they 
should  find  from  the  evidence  that  this  was  a 
fraudulent  sale,  or  that  it  was  made  to  binder, 
delay  or  defraud  creditors,  doubtless  the  Jeamed 
Judge  below  will  sanction  their  finding  should 
the  evidence  authorize  it 

Judgment  afflrmed. 


NEBRASKA  SUPREME  COURT. 


Ken  R  BOLLONG,  Plff.  in  Err.. 

V, 

SCHUYLER  NATIONAL  BANK. 

(....Nbb.....) 

^Former  a^hidicaiioii;  eetoppeL  Defend- 
ant, a  national  bank,  l>rought  separate  suits 
against  plaintiff  upon  two  promissory  notes.  In 
each  action  plaintiff  filed  his  answer  setting  up  as 
a  defense  that  illegal  Interest  had  been  oontracted 
for  and  reoeived  by  the  bank,  and  asking  that  de- 
fendant have  Judgment  only  for  the  amount  of 
money  reoeived,  less  the  usurious  interest  paid. 
Upon  trials  b^ng  had,  the  findings  of  the  dlsfcriot 
oourt  were  in  f&vor  of  plaintiff  in  eaoh  case,  the 
credits  being  allowed  and  the  costs  taxed  to  de- 
fendant who  was  plaintiff  therein.  Subsequently 
plaintiff  instituted  this  action  for  the  recovery  of 
twice  the  amount  of  the  illegal  interest  paid,  as 
provided  by  section  StSS  of  the  Revised  Statutes  of 
the  United  States.  Defendant  pleaded  In  bar  the 
recovery  of  the  usurious  interests  in  the  former 
suits,  and  upon  trial,  the  plea  was  sustained  and 
to  the  extent  of  the  causes  of  action  which  had 
been  adjudicated  in  the  former  suits  and  plaint- 
iff^ petition  dismissed.  It  was  held,  upon  error 
to  the  supreme  court,  first,  that  the  Judgments  of 
the  district  court  in  the  former  actions,  in  favor 
of  plaintiff,  were  not  void,  the  facts  presented  by 

^Head  note  by  Bkbss,  Oh.  J. 


the  answers  being  a  subject  matter  within  its  jo* 
risdiotion,  and  that  the  adjudications  in  favor  of 
plaintiff  in  such  actions  were  a  bar  to  his  reoov* 
ery  in  this  case:  and  second,  that  such  adjudica- 
tions t)eing  had  in  his  flavor,  at  his  request  and 
upon  his  procurement,  upon  a  subject  matter 
within  the  jurisdiction  of  the  district  oourti  be  la 
now  estopped  to  deny  its  validity. 

(March  20,  ISni) 

ERROR  l^  plaintiif,  to  the  District  Court  of 
Colfax  County  (Marshall,  «/*.),  to  review  a 
Judgment  in  his  favor  for  a  less  amount  than 
claimed  in  an  action  to  recover  the  penaltj 
provided  for  the  exaction  of  illegal  interests 
AMyud. 

The  facts  sufficiently  appear  in  the  opinion 
of  the  oourt. 

Messrs,  J.  A.  Chrimison  and  Phelps  S^ 
Son,  for  plaintiff  in  error: 

Statutes  of  States  prohibiting  the  taking  of 
usury  do  not  apply  to  ^nks  organized  under 
an  Act  of  Congress. 

First  Nat.  Bank  ▼.  Oarlinghouse,  22  Ohia 
8t.  492;  JDavis  v.  EandaU,  115  Mass.  547. 

The  right  to  recover  double  the  amount 
given  as  usurv  does  not  entitle  the  borrower  to> 
set  up  the  daim*  as  an  offset  or  defense  in  an 
action  for  the  principal  debt  and  interest 


Nofju.—Bes  fudicata. 
Where  subject  matter,  cause  of  action  and  par- 
ties are  the  name  as  in  a  former  suit,  the  judgment 
therein  constitutes  a  bar  to  the  second  suit.  Lyon 
V.  Perin  ft  G.  Mfg.  Co.  126  U.  8. 708  (81L.  ed.  841) ; 
Durant  v.  Essex  Ck>.  74  U.  8. 7  Wall.  107  ao  L.  ed.  I6i). 
Bee  Sharon  v.  Terry,  1 L.  R.  A.  672,  note. 

Conclvstveneas  of  former  judgment, 
A  decision  on  the  merits  of  a  question  estops  par- 
ties and  privies  from  maintaining  or  alle^ncr  any- 
thing to  the  contrary  in  any  other  litigation  be- 
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tween  them.  Cromwell  v.  Sac  Co.  94  U.  8. 8S1(24  L.. 
ed.  196);  Wilson  v.  Deen,  121 U.  B.  686  (80  L.  ed.  980);. 
Bank  of  U.  &  v.  Beverley,  42  U.  8. 1  How.  184  (11  L. 
ed.  76);  Parrish  v.  Ferris,  67  U,  8. 2  Black,  606  (17  L. 
ed.  817);  Btockton  v.  Ford,  60  U.  8. 18  How.  418  (16  L. 
ed.  895);  Gelston  v.  Hoyt,  IS  U.  8. 8  Wheat.  246  (4  L. 
ed.  881);  Hopkins  v.  Lee,  19  U.  8. 6  Wheat.  109  (6  L.  ed. 
218) ;  Neal  v.  Foster,  86  Fed.  Rep.  82;  Blgvlow,  Bs-- 
toppel,  84;  Outram  v.  Morewood,  8  East,  846;  Duch- 
ess of  Kingston^  Case,  20  How.  State  Trials,  866,  Ifc 
Smith,  Lead.  Gas.  7th  Am.  ed.  624. 
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Barnet  v.  Muneie  Nai.  Bank,  06  U.  8.  555 
(85  Ll  ed.  812);  Stephens  y.  Monongahda  Nat. 
Bank,  HI  U.  8.  197  (28  L.  ed.  899);  Drietbaeh 
▼.  Seamd  NaL  Bank,  104  U.  8.  52  (26  L.  cd. 
658;;  FirH  Nat.  Bank  t.  Qruher,  91  Pa.  877; 
lAanm  Nat.  Bank  ▼.  Karmany,  98  Pa.  65. 

The  Judgment  of  the  court  in  the  former  case 
is  not  a  har  to  tbia  action,  for  the  reason  that 
the  court  did  not  have  Jurisdiction  to  allow  the 
amount  paid  as  interest  as  a  set-off  in  that 
action. 

mnd»or  v.  McVeigh,  98  U.  8.  274  (28  L.  ed. 
914);  Btm  Y.  mmdy,  8  U.  8.  4  Cranch,  268  (2 
L.  ed.  606);  EUiott  v.  Peiieoi,  26  U.  8.  1  Pet. 
340  (7  L.  ed.  164);  WiUox  ▼.  Jaekeon,  88  U.  8. 
13  Pet  511  (10  L.  ed.  264);  WiUiamson  ▼.  Berrif, 
4»\S.8.S  How.  548  (12  ll  ed.  1170). 

Plaintiff  in  error  was  not  estopped  to  deny 
the  jurisdiction  of  the  court  in  allowing  the 
•mount  paid  as  usury  as  a  setroff  in  the  former 
action. 

Freeman,  Judnn.  116-122  and  cases  cited; 
Herman,  Estoppel,  110;  Aspden  v.  Nixon,  45 
U.  8.  4  How.  467  (11  L.  ed.  1059);  Hawton  ▼. 
MtLtgnw,  85  Tex.  594;  Wamer  t.  Eawland,  10 
Wis.  8;  Damp  v.  Dane,  29  Wis.  420;  State  ▼. 
Biehmmd,  36  K.  H.  282;  OiUiland  t.  SOlere,  2 
Ohio  8t  227;  Withen  t.  PatUrmn,  27  Tex. 
494:  FOiey  y.  CodM,  4  Ck>lo.  109. 

Mr.  E.  T.  Houoa*  for  defendant  in  error: 

The  plaintiff  in  error  was  estopped  to  deny 
the  jurisdiction  of  the  court  in  allowing  the 
amount  paid  as  interest  as  a  setoff  or  counter- 
daim  in  the  former  action. 

Herman,  Estoppel,  48,  44,  99-101,  451,  649, 
865.  944,  947,  961;  Ela  t.  McCkmUis,  85  N.  H. 
279;  Beam  t.  Maeomber,  85  Mich.  457;  Ohio  d 
M.  B.  Oo.  Y.  McCarthy,  nJS.  8.  258@4L.ed. 
603);  BuetU  ▼.  BoUee,  6  New  Bug.  Kep.  82, 
146  Mass.  418;  Danide  ▼.  Teamey,  102  U.  8. 
415  (26  L.  ed.  187);  Harrieon  t.  Milwaukee  Oo, 
51  Wis.  660;  Tone  ▼.  Cotumbue,  89  Ohio  8t.  808; 
BurUngtan,  O.  B.  d  M.  B.  Oo.  v.  Steteart,  89 
Iowa,  267;  Shutte  t.  Thonweon,  82  U.  8.  15 
Wall  151  (21  L.  ed.  12^;  HhieedaU  t.  Ward, 
24  Mich.  117;  Bigelow,  Estoppel,  601;  Olocery. 
Benjamin^  78  Dl.  42;  BetheU  t,  Maihewe,  80  U. 
8.  18  Wall.  1  (20  L.  ed.  556);  Bodermund  y. 
Clark,  46  N.  Y.  854;  Sloan  t.  Holeomb,  29 
Mich.  158;  Thomae  y.  Joelin,  86  Minn.  1,  1 
Am.  St.  Rep.  624;  Lounebury  v.  Catron,  8  Neb. 
469;  Bttehanan  y.  Doreey,  11  Neb.  873;  Strong 
▼.  Irtoin,  12  Neb.  446;  Hereey  y.  Waieh,  88  N. 
W.Rep.  618;  Gayer  v.  Parker,  89  N.  W.  Rep. 
845. 

If  any  judgment  should  be  fiven  for  plaintiff 
hdow  It  should  be  for  twice  the  amount  of  the 
ezcefls  of  interest  paid  over  the  le^l  rate  only, 
and  not  twice  the  full  amount  of  mterest  paid. 

Hintermieter  v.  Firet  Nat.  Bank,  64  N.  T. 
212;  Thomp.  Natl.  Bk.  Cas.  741;  Qlowrwille 
Nat.  Bank  y.  Johneon,  104  U.  8.  271  (26  L.  ed. 
742);  MarehaU  y.  Viekeburg,  82  U.  8.  15  Wall. 
146  (21 L.  ed.  121). 

Reese*  C%.  /.,  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  in  the  District 
Court  of  0>lfax  County,  for  the  recovery  (un- 
der section  5198  of  the  Revised  Statutes  of  the 
United  States)  of  twice  the  amount  of  illegal 
interest  alleged  to  have  been  paid  defendant  in 
eiror,  it  bemg  organized  as  a  national  bank, 
8  Ti.  R.  A. 


under  and  in  pursuance  of  the  laws  of  the 
United  States. 

The  petition  contained  twelve  counts  or  sep 
arate  causes  of  action,  each  being  based  upon  a 
payment  of  illegal  Interest,  alleeed  to  have  been 
made  to  the  bank.    The  total   amount    for 
which  Judgment  was  demanded  was  $707.10. 

The  answer  of  the  defendant  contained, 
among  other  things,  the  allegation,  as  to  the 
fourth,  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh  and  twelfth  causes  of  action 
contained  in  the  petition,  that  prior  to  the  com- 
mencement of  this  acUon,  defendant  instituted 
two  several  actions  against  the  plaintiff  in  the 
District  Oourt  of  Colfax  County,  upon  the 
notes  which  were  the  evidences  of  the  indebt- 
edness, upon  which  the  several  payments  of 
illegal  interest  were  alleged  to  have  been  made, 
ana  that  ra  said  actions  plaintiff  presented  as 
defenses  the  same  facts  which  are  set  out  in  said 
counts  of  his  petition  in  this  case;  and  thai 
upon  issue  being  Joined  thereon,  the  district 
court,  upon  a  hearing  of  the  causes  upon  trial, 
found  in  his  favor  and  rendered  Judjrment 
thereupon,  in  accordance  with  said  findings; 
and  that  the  whole  matter,  presented  in  tne 
counts  referred  to  in  plaintiirs  petition,  had 
been  adjudicated  in  such  actions. 

A  reply  was  filed,  by  which  aU  the  allega« 
tions  of  {he  answer  were  denied. 

A  trial  was  had  to  the  court,  and  upon  which 
it  found  in  favor  of  plaintiff,  upon  the  causes 
of  action  set  out  in  the  second  and  third  counts, 
and  rendered  Judgment  against  the  hank  for 
the  sum  of  $^. 

Plaintiff  brings  the  cause  into  this  court  by 
proceedings  in  error,  and  assigns  for  error  that 
the  court  erred  in  its  finding,  against  him,  on 
the  fifth,  sixth,  seventh,  eighth,  tenth,  eleventh, 
and  twelfth  Causes  of  action;  that  the  findings 
and  decision  are  not  sustained  by  sufficient 
evidence  and  are  contrary  to  law. 

It  appearsL  from  th^  evioence  introduced 
upon  tne  trial,  that  at  a  time  prior  to  the  com- 
mencement of  this  suit,  the  date  of  which  is 
not  given,  the  defendant  instituted  its  action 
against  plaintiff,  for  the  sum  of  $2,000,  alleged 
to  be  due  upon  a  promissory  note,  signed  by 

Slaintiff,  dated  May  24, 1886,  and  due  thirty 
ays  afterdate;  and  that  plaintiff,  in  his  answer 
to  the  petition,  admitted  the  execution  and 
delivery  of  the  note  and  alleged,  as  a  defense 
thereto,  that  on  the  16th  day  of  June,  1885,  he 
borrowed  from  defendant  the  sum  of  $2,000 
for  ninety  days  and  paid  to  it,  as  interest  there- 
on, the  sum  of  $62;  and  that,  at  divers  other 
times,  set  out  in  the  answer,  the  note  was  re- 
newed and  usurious  interest  paid,  amounting 
in  all  to  the  sum  of  $811.50,  usurious  interest 
collected  by  defendant. 

The  answer  contained  an  admission  that 
"  There  is  due  to  the  plaintiff,  upon  said  prom- 
issory note,  the  sum  of  $1,689.50,  and  no  more." 

The  prayer  of  the  answer  was  that  said  sum 
of  $311.60,  illegal  interest  paid,  might  be  de- 
ducted from  the  amount  named  in  the  note, 
and  that  the  costs  of  the  action  be  taxed  to  the 
plaintiff.  Upon  a  trial  in  that  case  being  had, 
judgment  was  rendered  in  favor  of  defendnut, 
who  was  plaintiff  in  the  action,  for  the  sum  of 
$1,689.50,  the  amount  confessed  in  the  answer, 
and  costs  were  taxed  to  it. 

It  fuiiher  appears  that  another  action  had 
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Lcen  instituted  ngninst  plaintiff,  by  defendant, 
upon  a  note  of  $1,200  m  the  same  court,  and 
that  an  answer  was  filed,  presenting  at  length 
the  defense  of  usury,  admitting  that  there  was 
due  defendant  the  sum  of  fd94,80,  and  no 
more,  and  praying  that  the  sum  of  $149.40,  the 
alleged  usurious  interest,  he  deducted  from  the 
original  amount  received. 

The  result  of  the  trial  in  that  rase  was  a 
Judgment  in  favor  of  defendant,  fr)r  the  sum 
of  $994.80,  the  amount  confessed  in  the  answer; 
and  the  taxation  of  the  costs  to  it. 

It  clearly  appears  that  the  usury  mentioned 
In  the  answers  in  the  two  cases  referred  to  is 
the  same  as  that  which  is  alleged  in  plaintiff's 
petition  in  this  case,  and  that  In  these  actions 
the  illegal  interest  received  was  applied  as 
payment  on  the  original  indebtedness,  un- 
der the  provisions  of  the  interest  laws  of  this 
State. 

The  contention  of  the  plaintiff  is  that  the 
ludffmentB  in  the  suits^  to  the  extent  of  allow- 
ing nim  credit  for  the  illegal  interest  paid,  were 
void  and  are  not  a  bar  to  this  proceeding,  not- 
withstanding they  were  rendered  in  his  favor, 
upon  his  answer,  in  the  nature  of  a  cross  pe- 
tition, and  that  he  has  received  the  benefit 
thereof. 

The  question  has  been  ably  presented  by 
counsel  on  dther  side,  both  by  oral  arguments 
and  briefs,  and  is,  to  our  mind,  not  free  from 
difliculty. 

As  it  has  been  held  by  this  court  in  First  No- 
UonalBankv.  Overman,  22  ^eb.  116,  that  state 
courts  have  Jurisdiction  to  enforce  the  collec- 
tion of  the  penalty  prescribed  by  section  6198 
of  the  Revised  Statutes  of  the  United  States, 
for  taking  Ulegal  interest,  it  might  be  con- 
tended, with  quite  a  degree  of  reason,  that 
under  the  provisions  of  sections  ItK)  and  101  of 
the  Civil  Code,  the  penalty  given  by  the  law 
of  Congress,  where  it  arises  out  of  the  transac- 
tion which  forms  Uio  basis  of  a  plaintiff's  suit, 
might  be  pleaded  as  a  counterclaim  and  allowed 
as  such. 

Were  this  the  correct  view,  it'  is  clear  that 
plaintiff  could  not  recover  in  this  case,  for  the 
reason  that,  in  the  former  suits,  he  presented 
by  his  answer  the  same  facts  which  are  now 
set  up  in  his  petition,  and  that  the  district  court, 
by  his  procurement,  erred  in  not  giving  the 
full  relief  prescribed  by  the  law  of  Congress; 
and  that  the  Judgment  would  not,  for  that 
reason,  be  void. 

But  it  may  be  that  in  Bamet  v.  Munde  Nd- 
Uonal  Bank,  98  U.  S.  655  [26  L.  ed.  212]\  the 
Supreme  Court  of  the  United  States  have  held 
otherwise,  and  that  no  proceeding  could  be 
maintained  for  the  enforcement  of  the  remedy, 
given  by  section  5198,  other  than  by  a  separate 
and  independent  action  of  debt. 

We  think  the  case  referred  to  scarcely  reaches 
to  that  extent,  as  it  does  not  clearly  appear  that 
the  claim  presented  in  that  case,  for  twice  the 
amount  of  interest  paid,  was  based  upon  the 
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same  transaction  or  contract  set  forth  in  the 
petition. 

As  we  deem  It  unnecessary  to  decide  that 
question  in  this  case,  our  decision  will  be  based 
upon  other  and  different  grounds. 

It  may  be  conceded,  as  contended  by  plaint- 
iff, that  the  defense  of  usury,  under  the  Interest 
Laws  of  this  State,  cannot  be  pleaded  in  an  ac- 
tion instituted  by  a  national  bank  as  a  legal 
defense,  and  that  the  state  courts  have  no 
jurisdiction  to  enforce  the  penalties  prescribed 
by  state  law,  and  that  the  decisions  of  the  dis- 
trict court  in  the  former  cases  were  erroneous, 
or  even  voidable;  and  yet  we  cannot  see  that 
plaintiff  can  again  recover.  In  other  words: 
that  plaintiff,  having  availed  himself  of  a  sup- 
posed remedy,  and  having  received  a  Judgment 
in  his  favor,  upon  his  answer  and  cross  petition 
without  objection,  and  having  accepted  the  re- 
sult, is  estopped  from  subsequently  objecting 
to  the  authority  of  the  court  to  render  the 
Judgment. 

The  district  court,  by  which  the  former 
Judgments  were  rendered,  was  a  court  of  gen- 
eral Jurisdiction.  While  it  may  be  true,  as 
hereinbefore  intimated,  that,  by  the  rule 
in  Barnet  v.  Muncie  National  Bank,  98  U.  8. 
555  [25  L.  ed.  212],  it  was  error  for  such  court 
to  render  Judgment  under  the  Usury  Laws  of 
this  State,  vet  we  are  not  aware  of  anv  rule 
which  can  be  applied  which  would  render  the 
iudgment  absolutely  void;  no  objection  having 
been  made  at  the  time,  and  the  case  having 
been  allowed  to  go  to  Judgment 

If  it  could  be  said  that  it  was  the  duty  of  the 
district  court  to  strike  plaintiff's  defenses  from 
his  answer  in  these  cases  and  order  them  to  be 
made  the  subject  of  separate  and  independent 
actions,  yet  its  failure  to  do^so  could  not  render 
its  Judgments  void,  as  one  without  Jurisdiction 
of  the  parties,  or  of  the  subject  matters.  The 
most  that  can  be  said  Is  that  it  had  not  juris- 
diction over  the  subject  matter  in  that  form  of 
action,  but  it  did  have  Jurisdiction  in  a  proper 
proceeding. 

The  procedure  having  been  had,  without  ob- 
jection by  either  party,  and  at  Che  instigation 
of  plaintiff  in  this  action,  we  think  the  Judgment 
was  not  only  not  void,  but  that  plaintiff  would 
be  estopped  to  question  its  validity  to  the  extent 
of  instituting  another  action  for  an  additional 
recovery  upon  the  same  facts  upon  which  his 
former  recovery  was  had. 

While  the  application  of  the  principles  here 
announced  to  cases  exactly  like  the  one  at 
bar  may  not  be  frequent,  yet  we  think  they 
should  be  so  applied. 

The  legal  propositions  are  elementary:  and  of 
the  many  cases  cited  by  counsel  for  defendant, 
we  need  to  refer  but  to  Herman  on  £!stoppel 
and  Res  Judicata,  section  51  et  seq,  and  cases 
t^ere  cited,  Edtoards  v.  Stmoart,  15  Barb.  67, 
and  Blair  v.  BartUtt,  75  N.  Y.  150. 

The  judgment  of  the  District  Court  is  affirmetL 

The  other  Judges  concur. 


1880. 
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Nicholas  R.  COTTMAN,  as  Receiver  of  tiie 
Estate  of  Robert  R.  McUvaine,  Deceased, 

Wiliiam  R  QRACE  etal,,  Bespts.,  and  Will- 
iam Mcllvaine  et  al.,  AppU. 

1.  A  dlreetlon  b^  will  to  oonvert  testator's 
real  and  penonaTestate,  except  his  library.  Into 
money  for  the  purposes  of  the  will,  namely:  the 
payment  of  debts,  the  Investment  of  a  fund  for 
the  payment  of  annuities  and  a  residuary  glf  t-> 
operates  as  an  equitable  conversion  of  the  real 
estate  into  personalty  at  the  time  of  testator's 
deatlu 

JL  Tbe  TSngHah  Iaw  of  Charitable  Uiies 
never  became  a  part  of  the  law  of  New  York,  and 
tlie  validity  of  trusts  for  objects  which  were  de- 
nominated '**charitable''  under  the  English  Law 
are  in  that  State  governed  by  the  same  rules  by 
^irliicta  the  validity  of  trusts  for  other  purposes  is 
«letermined. 

%,  A.  bequest  In  tmst  to  the  mayor  of  a  city  and 
tlie  presidents  of  two  incorporated  societies  and 
tiieir  aaccessors,  to  hold  in  trust  forever,  consti- 
tntea  an  unlawful  suspension  of  alienation  of  the 
estate,  and  is  void. 

deserfbed  by  their  official  des- 

(bn,  and  their  .successors,  and  not  the  cor- 

poratioos  with  which  they  are  oonnectcd,  are 

Intended  to  be  made  trustees  by  a  will  giving 

piroperty  iu  trust  to  the  mayor  of  a  city  and  the 


presidents  of  two  incorporated  societtes  and  their 
suceessors  forever. 

6.  Where  the  lang^nafi^  of  a  will  is  plain 
and  nnambi^^ouSy  it  cannot  be  wrested  from 
its  natural  import  in  order  to  avoid  the  effect  of 
the  rule  against  perpetuities. 

(January  29, 1889.) 

APPEAL  by  defCDdants,  Mcllvaine  et  al., 
from  a  judgment  of  the  General  Term  of 
the  Supreme  Court,  First  Department,  revers- 
ing a  judgment  of  the  Special  Term  construing 
and  adludging  void  the  provisions  of  a  certain 
will.    Bever$ed, 

The  material  provisions  of  the  will  apjtear  in 
the  opinion. 

Messrs,  Thomas  Thaeher«  John  W* 
Simpson  and  Howard  Mansfield  for  ap- 
peUants. 

Mr,  J.  A.  MeCreery  for  plaintiff,  respond- 
ent. 

Messrs,  Dawid  J.  Dean  and  OeorgB  L* 
Sterling,  with  Mr,  Henry  R.  Beekman, 
for  defendants,  respondents. 

Andrews*  /.,  delivered  the  opinion  of  the 
court: 

The  scheme  of  the  testator,  as  disclosed  by 
his  will,  was  to  devote  his  entire  estate,  after 
payment  of  his  debts,  to  the  establishment  and 
perpetual  maintenance  of  a  public  library,  to 
be  known  as  **The  Mcllvaine  Library."  This 
scheme  he  sought  to  accomplish  by  constitut- 


Vcfrm,— Conversion  of  real  property  into  personaUy, 

It  is  the  duty  of  the  court  to  consider  the  real  es- 
tate of  the  testator  converted  immediately  into 
money  under  the  full  power  of  sale,  if  by  so  doing 
Ibe  will  can  he  carried  into  efTect.  Phelps  v.  Phelps, 
28  Barb.  144;  Van  Vechten  v.  Van  Veghten,  8  Paige, 
101. 

TVliere  the  irift  was  not  of  land,  but  of  the  pro- 
ceeds of  land  to  be  sold,  and  of  personal  estate,  the 
quality  of  personalty  was  given  to  the  proceeds  of 
the  real  estate  to  all  intents;  and  not  merely  for  any 
particular  purpose  in  the  wllL  Martin  v.  Sherman, 
2  Sandf .  Ch.  343;  Cruse  v.  Barley,  8  P.  Wms.  22;  Ack- 
itiyd  T.  Smithson,  1  Bro.  Ch.  508;  Walker  v.  Shore, 
19  Ves.  Jr.  887. 

The  oonverslon  Is  not  made  to  depend  on  the 
payment  of  bequests,  nor  can  it  depend  on  their 
Tslidity;  for  unquestioned  legacies  are  to  be  paid 
out  of  the  same  net  proceeds.  The  direction  to  sell 
is  absolute  and  independent  of  the  distribution  of 
the  proceeds.  Shotwell  v.  Mott.  2  Sandf.  Ch.  68.  See 
Cmse  V.  Barley,  8  P.  Wms.  20,  22;  Amphlett  v. 
Parke,  2  Buss,  ft  M.  221. 

Where  the  power  of  sale  is  imperative,  and  in  no 
flense  discretionary,  and  the  estate  consisted  solely 
of  the  real  property  which  decedent  occupied  at  his 
death,  the  provision  of  the  wUl  for  its  sale  operated 
for  all  purposes  as  an  equitable  conversion  thereof 
Into  personalty.  Dennis  v.  Jones,  1  Bern.  88;  Power 
▼.  Gasafdy,  70  N.  Y.  8QB.  See,  as  to  doctrine  of  equl- 
table  conversion, Phillips  v. Fergerson, IL.  R.  A. 
837  note. 

Qperotfofi  of  doetrine  of  conversion. 

It  Is  in  trusts  to  sell  land  and  pay  over  the  pro- 
ceeds, and  in  tiioee  exactly  opposite,  to  use  money 
tn  the  purchase  of  land  which  Is  then  to  be  con- 
reyed^  that  the  doctrine  of  conversion  finds  lis 
flpedal  field  of  operation.  Fletcher  v.  Ashburner, 
1  Bro.  Ch.  497,  1  White  k  T.  Lead.  Cas.  Eq.  *828; 
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GreenhlU  v.  Greenhill,  8  Yem.  670;  Guldot  v.  Oui- 
dot,  8  Atk.  254;  Wheldale  v.  Partridge,  6  Yes.  Jr. 
888;  Biddulph  %.  Blddulph,  12  Yes.  Jr.  161;  Stead  y. 
Newdlgate,  2  Meriv.  520;  Ashby  v.  Palmer,  1  Meriv. 
286;  Elliott  v.  Fisher,  12  Sim.  506;  Orilfith  v.  Riok- 
etts,  7  Hare,  299;  Farrar  v.  Wlnterton,  6  Beav.  1; 
Craig  V.  Leslie,  16  U.  S.  8  Wheat  663  (4  L.  ed.  460); 
Peter  v.  Beverly,  85  U.  S.  10  Pet  582  (9  L.  ed.  6i»); 
Loiniard  v.  Coster,  5  Paige,  178;  2  Pom.  Eq.  Jur.  64a 

StatiUe  against  perpetuities. 

The  vice  of  a  tendency  to  a  perpetuity  is  made 
equally  fatal  to  dispositions  of  both  real  and  per- 
sonal property  by  force  of  separate  express  enact- 
ments contained  in  the  provisions  applicable  to 
each.  But,  independently  of  this  restraint,  trusts 
may  be  created  of  personal  property  for  any  pur- 
pose not  unlawful  by  the  general  principles  of  law. 
Gott  V.  Cook,  7  Paige,  621;  Gralt  v.  Bonnett,  81 N. Y. 
19,  disBenting  opinion.  Leggett  v.  Perkins,  2  N.  Y. 
297;  Savage  v.  Bumham,  17  N.  Y.  561;  Brown  v.  Har- 
ris, 26  Barb.  184;  Yan  Yeohten  v.  Yan  Yeghten,  8 
Paige,  104;  DePeyster  v.  Clendining,  8  Paige,  295. 

In  the  construction  of  the  statute  prohibiting 
perpetuities,  the  limitation  must  be  measured  by 
liTCSonly  orbysometerm  that  cannot  exceed  the 
measure  of  two  Uves  in  being.  La  Grange  v. 
L^Amoureux,  1  Barb.  'Ch.  18;  Tayloe  v.  Gould.  10 
Barb.  880;  Hawley  v.  James,  16  Wend.  61;  Gott  v. 
Cook,  7  Paige,  521, 24  Wend.  641. 

The  doctrine  of  trusts,  as  established  by  the  Re- 
vised Statutes,  has  been  very  fully  examined  by 
our  courts,  and  is  now  regarded  as  well  established. 
Jarvis  v.  Babcock,  6  Barb.  144. 

The  only  question  which  can  arise  under  the  Stat- 
ute of  Perpetuities  Is  whether  the  trusts  in  respect 
to  the  converted  fund  are  legal,  or  operate  to  sus- 
pend the  absolute  ownership  of  the  fund  beyond 
the  period  allowed  by  law.  If  the  limitation  of  the 
Interests  In  the  proceeds  is  illegal,  the  consequence 
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inff  trustees  in  whom,  and  their  ancoessore  in- 
ddnitely,  all  his  property  should  presently  or 
ultimately  be  vested  in  trust  for  the  purpose 
specified. 

The  testator,  at  his  death,  owned  a  library 
and  other  personal  property  and  real  estate  in 
the  States  of  New  York  and  Ohio. 

By  the  first  section  of  the  will  he  gave  his 
library,  books,  pamphlets,  maps,  documents, 
papers  and  all  things  thereunto  appertaining, 
to  "  the  "MsLjOT  of  the  City  of  New  York  and 
the  President  of  the  New  York  Academy  of 
Medicine  and  the  President  of  the  College  of 
Physicians  &  Surgeons  of  New  York,  and  their 
successors,"  to  have  and  to  hold  the  same  in 
trust  forever  for  the  uses  and  purposes  of  a 
public  library*  with  special  direction  that  it 
should  be  open  to  the  "  public  of  b\\  classes,"  for 
their  free  use,  without  any  restrictions  except 
orderly  conduct  and  good  behavior;  and  that 
"  the  said  library  be  forever  maintained  as  a 
separate,  exclusive  and  distinct  institution,  to 
be  forever  known  as '  The  Mcllvaine  Library,' 
and  be  kept  free  from  all  amalgamations  or 
admixtures  with  any  other  library,  collection 
or  institution." 

By  the  second  section  the  testator  gave  and 
devised  to  bte  executor  all  his  real  antlpersonal 
property,  except  the  said  library,  and  directed 
him  to  sell  and  dispose  of  the  same,  and  out  of 
the  proceeds:  first,  pay  his  debts  and  funeral 
expenses;  second,  invest  sufQcient  to  produce 
an  annual  income  of  $400,  to  be  divided  among 
certain  life  annuitants,  the  principal  sum  on 
their  death  to  fall  into  his  residuary  estate;  and. 


third,  to  pay  over  all  the  rest,  residue  and  re- 
mainder of  said  proceeds  to  the  "  trustees  of 
niy  said  library  hereinbefore  named;"  who  wer» 
directed  to  invest  such  proceeds  in  purchasing 
or  renting  suitable  acconmiodations  for  said 
library,  and  in  certain  specified  stocks  or 
securities,  and  use  and  devote  the  income  from 
such  investments  to  its  establishment  and 
maintenance. 

The  validity  of  the  trust  attempted  to  be 
created  in  the  will  is  the  question  in  contro- 
versy. 

It  is  conceded  that  the  will  is  to  be  oonstmed 
as  a  will  of  personal  property  only.  It  is  plain 
that  the  direction  to  the  executor  to  convert  the 
real  and  personal  estate,  except  the  library,  in- 
to money,  for  the  purposes  of  the  will,  viz.:— 
the  payment  of  debts,  the  investment  of  a  fund 
for  the  i)avment  of  annuiticb,  and  the  residuary 
gift  (which  in  terms  is  of  the  proceeds  of  the 
sale) — operated  as  an  equitable  conversion  of 
the  real  estate  into  personalty  as  of  the  time  of 
the  death  of  the  testator.  Fisher  v.  Banta,  66 
N.  Y.  468;  Lmt  v.  Howard,  89  N.  Y.  169. 

The  validity  of  the  trust  which  the  testator 
sought  to  establish  is  assailed  on  the  ground 
that  the  scheme  of  the  will  transgresses  the 
Law  of  Perpetuities  in  that  it  attempts  to  vest 
in  the  Mayor  of  the  City  of  New  York,  the 
President  of  the  New  York  Academy  of  Medi- 
cine, and  the  President  of  the  Colle^  of  Physi- 
cians of  the  City  of  New  York,  and  m  their  suc- 
cessors in  these  offices  respectively,  as  individ- 
uals, the  title  to  personal  property  upon  a  trust 
which  suspends  the  absolute  ownendiip  for  a 


might  follow  that  the  power  of  sale' given  to  ao- 
oomplish  the  Illegal  purposes  would  be  voicL  Bob- 
ert  V.  Coming,  89  N.  Y.  886. 

The  ultimate  limitation  Is  too  remote,  where  it  is 
suspended  until  the  actual  termination  of  three 
lives  in  being.    Knox  v.  Jones,  47  N.  Y.  808. 

As  to  application  of  the  statute  against  perpetul- 
ties,  see  Mii&in*s  App.  1 L.  R.  A.  458,  in  Pa.  806, 

Expren  tnuUIn  respect  to  personal  property. 

Trusts  in  respect  to  personal  property  are  now 
allowable,  as  before  the  statutes,  no  prohibition  or 
restriction  being  imposed  upon  them  by  statute, 
except  as  to  the  limitation  of  future  or  contingent 
interests.  Qott  v.  Cook,  7  Paige,  521;  Brown  v. 
Harris,  85  Barb.  186;  DePeyster  v.  Clendining,  8 
Paige,  896. 

The  statutes  declare  that  limitations  of  future  or 
contingent  interests  in  personal  property  shall  be 
subject  to  the  same  rules  as  are  prescribed  in  re- 
spect to  land.    Pinckney  v.  Pinckney,  1  Bradf .  872. 

They  are  subject  to  section  68  of  the  statute  rela- 
tive to  uses  and  trusts.  Arnold  v.  Gilbert,  8  Sandf . 
Ch.555. 

A  trust  Of  personal  estate  may  be  created  for  any 
purpose  which  is  not  illegal,  so  far  as  relates  to  the 
mere  vesting  of  the  legal  title  to  ^e  property  in  the 
trustee.  Gilman  v.  McArdle,  66  How.  Pr.  887,  18 
Abb.  N.  C.  422, 17  Jones  &  8.  470;  QfePeyster  v.  Qen- 
dining,  8  Paige,  806.  See  BuckXn  v.  Bucklin,  1 
Keyee,  141, 1  Abb.  App.  Dec.  248;  Perry  v.  Foster,  62 
How.  Pr.  888. 

The  law  does  not  limit  or  confine  trusts  as  to  per- 
sonal property,  except  in  reference  to  the  suspen- 
sion of  ownership;  and  they  may  be  created  for  any 
purpose  not  forbidden  by  law.  Power  v.  Oassidy, 
79  N.  Y.  618, 85  Am.  Rep.  665;  Westerfleld  v,  Wester- 
field,  1  Bradf.  198;  Foster  v.  Coe,  4  Lans.  56|  Kane  v. 
Gott,  84  Wend.  641,  affirming  Gott  v.  Cook,  7  Paige, 
621. 
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OkarUaibU  trusts  under  the  statute. 

In  some  of  the  States,  either  from  statutory  abo- 
lition of  trusts,  or  from  general  provisions  concern- 
ing perpetuities,  or  from  public  policy,  it  is  held 
that  charitable  trusts  do  not  exist  at  all  except 
where  expressly  authorized  by  statute.  1  Pom. 
Eq.  Jur.  186. 

That  the  Statute  of  Elizabeth  was  never  extended 
to  or  adopted  in  this  country,  see  Fire  Ins.  Patrol 
V.  Boyd,  1  L.  R.  A.  417  and  note;  Holland  v.  Alcock« 
11  Cent.  Rep.  861, 108  N.  Y.  812.  See,  also,  Adams  v. 
Perry,  43  N.  Y.  487;  Bascom  y.  Albertson,  84  N.  Y.  684; 
Beekman  v.  Bonsor,  28  N.  Y.  888;  BurrlU  v.  Board- 
man,  48  N.  Y.  864;  Levy  v.  Levy,  83  N.  Y.  97;  Holmes 
V.  Mead,  62  N.  Y.  882.  No  distlnctioo  Is  made  be- 
tween trusts  for  charitable  purposes  and  any  oth« 
ers,  the  same  requisites  being  necessary  to  their 
validity  as  to  other  trusts. 

The  doctrine  of  trosts,  as  established  by  the  Re- 
vised Statutes,  has  been  very  fully  examined  by  the 
courts,  and  is  now  regained  as  well  established. 
Jarvis  v.  Babcock,  6  Barb.  144;  Re  Foster,  15  Hun, 
898;  Craig  v.  Cralg,8  Barb.  Gh.  94. 

Maryland, 

Dashiell  v.  Atty-Gen.  6  Har.  &  J.  802,  6  Har.  ft  J. 
1;  Wilderman  v.  Baltimore,  8  Md.  661;  State  v.  War- 
ren, 88  Md.  858;  Needles  v.  Martin,  88  Md.  608;  Mur- 
phy V.  Dallam,  1  Bland,  Ch.  689. 

Michigan. 

Methodist  Church  v.  Clark,  41  Mich.  780;  Atty- 
Gen.  V.  Soule,  88  Mich.  153. 

North  CarolineL 

MoAuley  v.  Wilson,  1  Dev.  Bq.  876;  Davidson  Col- 
lege V.  Chambers,  8  Jones,  Eq.  888;  Holland  v.  Peck« 
2  Ired.  Eq.  265;  White  v.  Atty-Gen.  4  Ired.  Bq.  19; 
Miller  v.  Atkinson,  63  N.  G.  637. 
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period  not  measured  1>7  liyes,  but  for  all  time, 
m  contravention  of  the  statate  which  prohibits 
Budi  suspension  for  a  longer  period  than  dur- 
ing the  continuance  of  not  more  than  two  lives 
in  being  at  the  death  of  the  testator.  1  Bey* 
Stat  m,  g  1. 

It  cannot,  I  think,  be  doubted,  upon  the 
construction  of  the  will  claimed  by  the  appel- 
lant, viz.:  that  the  individuals  who  from  tune 
to  time  should  occupy  the  official  positions 
mentioned  were  constituted  the  trustees,  and 
not  the  corporations  of  which  they  were  offi- 
cers—the trust  attempted  to  be  created  is  in- 
valid and  void. 

If  the  Law  of  Charitable  Uses  which  pre- 
vailed in  England  prior  to  our  Revolution  was 
oerer  in  force  in  this  State,  there  is  not  much 
qaestion  but  that  a  gift  for  a  free  public  library 
would  be  regarded  as  a  charitable  use,  and  that 
the  trust  in  question,  although  vested  in  indi- 
viduals with  a  provision  for  perpetual  succes- 
sion, would  not  be  within  the  rule  of  perpetui- 
ties governing  legal  limitations  of  real  or 
personal  property. 

As  a  general  rule  trusts  for  charity  did  not 
fail  either  from  the  incapacity  of  the  designat- 
ed trustee  to  take,  or  for  the  indefiniteness  of 


the  oblect,  nor  were  they  subject  to  the  Stat- 
ute of  Perpetuities.    Lewin,  Irusts,  8th  ed.  20. 

But  it  has  been  finally  settied  that  the  Sn- 
glish  Law  of  Charitable  Uses  never  became  a 
part  of  the  law  of  this  State  (HoOand  y.  AU 
cock,  108  N.  Y.  812, 11  Cent.  Rep.  861, 14  N.Y. 
S.R  761);  and  the  validity  of  trusts  for  objects 
which  were  denominated  eharitatie  under  tiie 
English  Law  are  in  this  State  governed  by  the 
same  rules  by  which  the  validity  of  trusts  for 
other  purposes  are  determined. 

The  statute  limits  the  period  during  which 
the  power  of  alienation  of  real  proi)erty  and 
the  absolute  ownership  of  personal  property 
may  be  suspended,  it  can  no  more  be  sus- 
pended beyond  the  prescribed  period  by  a  trust 
than  by  a  limitation  of  a  strictly  legal  estate. 
Oilvfian  V.  BeddingUm,  24  N.  Y.  9;  Lewin, 
Trusts,  8th  ed.  97. 

The  question  in  either  case  is  whether  the 
suspension  is  measured  by  two  lives,  and  in 
some  cases  a  minority  in  addition.  If  contin- 
ued for  a  longer  time  the  trust,  or  the  legal  es- 
tate attempted  to  be  created,  is  void  by  force 
of  the  general  statutory  rule,  unless  the  partic- 
ular case  1b  exempted  from  its  operation  by 
special  statutory  enactment,  or  by  implication, 


Com.  V.  Levy,  28  Grett.  81;  Garter  v.  Wolfe,  18 
Qratt  201;  Seaburn  v.  Seabum,  15  Gratt  4XS;  Gallegro 
V.  Atty-Gen.  8  Leigh,  450;  Kain  v.  Glbbouey,  101 U. 
8.8tt(»L.ed.8l8). 

West  VirglnkL 

yenahle  ▼.  Ooffman,  SW.  Ya.  dlOi  Oarpenter  v. 
Mffler,3W.Va.l74. 

Witeoruin, 

Rath  V.  Oberbramier,  40  Wis.  288;  Heiss  v.  Mur- 
pbey,  40  Wis.  276;  Dodge -v.  Williams,  46  Wis.  70; 
Gould  V.  Taylor  Orphan  Asylum,  46  Wis.  106. 

PtfiMie  charities;  what  eorutUutea. 

'  The  MiflBouri  Hlstorioal  Society  and  Academy  of 
Science  of  St.  Louis  are  charities.  Mo.  Historical 
Bodety  v.  Aoademy  of  Bdenoe,  18  West.  Bep.  206, 
MM0.4S9. 

A  bequest  to  trustees,  '^o  be  appropriated,  at 
their  discretion,  in  founding  a  free  public  library*^ 
in  a  town  named,  is  valid.  Dasoomb  v.  Marston,  6 
New  EDg.  Bep.  422, 80  Maine,  228. 

One  for  ^^e  education  of  the  scholars  of  poor 
people**  of  a  certain  county  was  held  valid,  dem- 
ent V.  Hyde,  GO  Vt  716. 

A  bequest  of  money  in  a  will,  to  be  used  in  the 
erection  of  a  school  building  suitable  for  a  high 
Bchool,  is  not  void  for  uncertainty.  Hatheway  v. 
Sackett,  82  Mich.  lUO;  Bethlehem  Borough  v.  Perse- 
verance Fire  Go.  81  Pa.  457;  Witman  v.  Lex,  17  Berg, 
ft  B.  90;  Babb  v.  Beed,  5  Bawle,  161;  Methodist 
Church  T.  Bemington,  1  Watts,  218;  Thomas  v.  Bll- 
maker,  1  Pars.  Eq.  Gas.  08;  Pepper*8  Will,  1  Pars. 
£q.  Gas.  436;  Wright  v.  Linn,  0  Pa.  433. 

A  bequest  to  the  inhabitants  of  a  village  for 
school  purposes  is  vaUd.  Mowry  v.  Providence,  10 
R.L56. 

A  gift  to  a  general  public  use  which  extends  to 
the  poor  as  well  as  the  rich  is  valid  as  a  charitable 
bequest.  Jackson  v.  Phillips,  96  Mass.  556;  Perin  v. 
Carey,  66  U.  S.  24  How.  506  a^  L.  ed.  7U). 

A  conveyance  **in  trust  for  the  use  of  a  Sabbath 
School  and  for  the  diffusion  of  Christian  principles 
as  taught  and  practiced  by  Christian  evangelical 
deDominations,  with  power  to  erect,  repair,**  etc., 
constitutes  a  public  charity.  Morvllle  v.  Fowle,  4 
New  Bug.  Bep.  8a,  144  Mass.  1081 
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One  for  the  suppression  of  the  manufacture  and 
sale  of  intoxicating  liquors,  was  held  valid.  Haines 
V.  Allen,  78  Ind.  100, 41  Am.  Bep.  556, 88  Alb.  L.  J. 


Mtmieipai  eorpnraUons  may  he  trustees. 

If  there  is  a  competent  trustee,  although  there  is 
no  ascertained  or  ascertainable  beneficiary,  the  gift 
may  be  upheld,  if  the  charitable  use  is  so  clearly 
and  certainly  defined  as  to  be  capable  of  being  spe- 
ciaUy  executed  and  enforced.  Gk>ddard  v.  Pome- 
roy,  86  Barb.  546. 

Certain  cities  are  competent  to  be  trustees  of  a 
charitable  fund.  People  v.  Ashbumer,  55  GaL  628; 
Webb  V.  Keal,  5  Alien,  575. 

That  a  municipal  corporation  may  hold  property 
in  trust  under  a  will  for  charitable  purposes,  see 
Fire  Ins.  Patrol  v.  Boyd,  1 L.  B.  A.  417. 

Bequests  to  inoorporaUd  €U8oeUUion$, 

Previous  to  the  Bevlsed  Statutes,  a  pecuniary 
legacy  to  a  corporation,  payable  out  of  the  proceeds 
of  real  estate  which  was  directed  to  be  sold,  was 
valid,  although  the  corporation  was  not  authorised 
by  its  charter  to  take  real  estate  by  devise;  whether 
valid  under  the  provisions  of  the  Bevised  Statutes, 
—qucBre,  Theological  Sem.  of  Auburn  v.  Ohllds, 
4  Paige,  419. 

Since  the  Bevised  Statutes  took  effect,  a  devise  of 
real  property  in  trust  for  a  corporation  is  void,  un- 
less such  corporation  is  expressly  authorized  by  its 
charter  or  by  statute  to  take  by  devise.  Jd.;  Leslio 
V.  Marshall,  31  Barb.  662;  Goddard  v.  Pomeroy,  30 
Barb.  564;  Ayers  v.  M.  B.  Church,  8  Sandf .  851;  King 
V.  Bundle,  15  Barb.  180. 

A  direction  to  pay  to  the  treasurer  is  a  good  gift 
to  the  college,  where  it  is  shown  the  college  was  ca- 
pable of  taking  the  gift.  Hombeck  v.  Westbrook, 
9  Johns.  78',  Owens  v.  Missionary  Society  of  M.  E. 
Church,  14  N.  Y.885;  Emery  v.  Hill,  1  Buss.  112;  Do 
Witt  V.  Chandler,  11  Abb.  Pr.  468.  See  Fire  Ins.  Pa- 
trol V.  Boyd,  1 L.  B.  A.  417. 

CTnineoTPoroted  anocUxtiona  as  beneMarUs, 

Bequests  for  pious  and  charitable  use,  though  for 
the  benefit  of  unincorporated  aa80oiations,are  lega  I . 
Banks  v.  Phelan,  4  Barb.  88;  Potter  v.  Chapin,  6 
Paige,  630;  Hombeck  v.  American  Bible  Society,  2 
Sandf.  Gh.  185;  King  v.  Woodhull,  8  Bdw.  Cb.  79; 


See  also  5  L.  R.  A.  858. 
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as  In  case  of  gifts  to  corporations  authorized  to 
take  by  gift  or  devise. 

The  case  of  Adorns  v.  Perry,  48  N.  Y.  487, 
is  a  very  prteise  authority  that  the  trust  in 
question,  if  construed  as  vesting  the  trust  es- 
tate in  the  Mayor  of  New  York  and  the  presi- 
dents of  the  two  societies  named,  and  their  suc- 
cessors, as  individuals,  is  unauthorized.  Upon 
that  construction  the  testator  undertook  to  con- 
vey his  estate  to  individuals,  to  hold  the  same 
upon  the  specified  trusts  in  perpetual  succes- 
sioD,  thereby  during  all  time  suspending  the 
absolute  ownership  of  the  property. 

Any  disposition  of  the  corpus  of  the  estate 
by  the  trustees,  except  for  reinvestment,  would 
be  in  contravention  of  the  trust,  and  a  breach 
of  their  duty. 

In  Adams  v.  Perrp  the  testatrix,  whose  will 
was  there  under  consideration,  directed  her 
executor  to  sell  her  residuary  real  estate  and 
invest  the  proceeds,  toother  with  the  proceeds 
of  her  personal  estate,  m  bonds  and  mortga^ 
or  other  securities,  and  to  pay  the  annual  in- 
come to  the  "Lowville  Academv,"  an  incorpo- 
rated institution,  and  provided  for  a  succession 
of  trustees  through  an  appointment  of  succes- 
sors by  the  supreme  court,  on  the  decease  of 


her  executors.  The  court  held  that  the  trust 
was  invalid  as  an  unlawful  perpetuity,  although 
it  was  conceded  that  if  the  bequest  had  been 
made  directly  to  the  corporation  it  would  have 
been  free  from  objection,  as  the  corporation 
under  its  charter  was  authorized  to  take  by  do- 
vise  for  the  purposes  specified  in  the  trust. 

In  Williams  v.  Williams,  8  N.  Y.  525,  it  was 
substantially  conceded  by  Judge  Denio  (p,  554) 
that  a  bequest  to  individuals  and  their  succes- 
sors on  a  peri)etual  trust  would,  except  in  a 
case  of  a  charitable  trust,  be  void  as  an  unlaw- 
ful suspension  of  the  ownership  of  personal 
prox)erty;  and  he  sustained  the  bequest  on  thai 

Eoint  on  that  distinction;  which  distinction, 
owever,  has  in  subsequent  cases  been  over- 
ruled. 

On  the  remaining  question,  whether  the  tes- 
tator intended  to  constitute  the  individuals  who 
in  succession,  from  time  to  time  should  occupy 
the  positions  of  Mayor  of  New  York,  President 
of  the  New  York  Academv  of  Medicine,  and 
President  of  the  College  of  Physicians  &  Sur- 
geons of  the  City  of  New  York,  his  trustees  to 
establish  and  manage  the  library,  or,  as  is  claim- 
ed by  the  respondents,  he  intended  that  the  cor- 
porations of  which  such  persons  ^ould  be  ofll- 


Wrlffht  V.  M.  B.  Church,  Hoffm.  Ch.  SQ2;  Carpenter 
V.  HIstorioal  Society,  1  Bern.  607;  Schmidt  v.  Hess, 
eOMcMS. 

Bequests  for  pious  usesfanored  in  Icno. 

The  law  favors  bequests  for  pious  uses.  Vance's 
Succession,  89  La.  Ann.  871;  Hunt  v.  Fowler,  10 
West.  Bep.  158, 121  Hi.  289.- 

iDcorporated  Christian  churches  are  competent 
to  receive  and  administer  donations  for  charitable 
purposes.   Auoh*8  Succession,  89  La.  Ann.  1048. 

A  legacy  to  the  incorporated  churches  of  a  par- 
ticular Christian  denomination  in  the  City  of  New 
Orleans,  to  care  for  the  poor  of  said  churches,  is  a 
donation  to  pious  uses  expressly  recoffnlaed  in  the 
Civil  Code  of  Louisiana,  and  favored  by  law.   Id&m, 

**I  do  will  and  bequeath  to  the  Methodist  Bpisco- 
pal  Church  South,  to  be  applied  in  foreign  missions, 
all  of  my  property,  real  and  personal,  after  the 
payments  of  my  Just  debts,  for  their  use  and  benefit 
exclusively,**  was  held  valid.  Kinney  v.  Kinney, 
(Ky.  Ct  App.  Jan.  1888)  88  Alb.  L.  J.  889. 

A  bequest  for  the  preaehinir  of  the  gospel  as 
tauffht  by  the  people  known  as  ^^Disdples  of  Christ," 
In  Lorain  County,  in  Birmlng'ham,  and  at  Berlin, 
Brin  County,  Ohio,  was  held  valid.  Sowers  v.  Cyre- 
nius,  89  Ohio  St  29. 

"One  for  the  purchase  and  distribution  of  such  re- 
liirious  books  as  they  shall  deem  best,*'  was  held  val- 
id. Simpson  v.  Welcome,  72  Maine,  496, 89  Am.  Bep. 
849, 88  Alb.  L.  J.  888. 

A  bequest  of  money  to  the  vestry  of  a  particular 
church,  to  be  invested  and  the  interest  to  be  devoted 
to  the  support  of  the  rector  for  the  time  being,  is 
valid.  "Butaw  Place  Baptist  Church  v.  Shiv^,  9 
Cent  Rep.  68, 07  Md.  488. 

Gifts  for  repairing  a  church,  for  building  an  or- 
gan gaUery,  for  repairing  a  parsonage,  for  the 
worship  of  God,  for  the  advancement  of  Christian- 
ity among  infidels,  for  dissemination  of  the  gospel, 
for  beneifit  of  ministers  of  the  gospel— are  good 
charities.  Bishop*s  liesidence  Co.  v.  Hudson,  10 
West  Bep.  48, 91  Mo.  671. 

A  bequest  by  a  regular  attendant  of  the  '^Second 
Bodesiastlcal  Society**  is  not  void  for  uncertainty 
where  facts  clearly  show  that  the  bequest  was  in- 
tended to  be  made  to  the  society  of  which  he  was  an 
attendant  King  v.  Grant,  4  New  Eng.  Bep.  SOUK,  65 
Conn.  166. 
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A  bequest  of  money  *in  trust  for  the  benefit  of 
the  Catholic  church  on  my  farm  in  T.  County,** 
with  a  direction  that  the  legatees  '^Invest  said 
money  safely  for  the  benefit  of  said  church,  and 
that  service  shall  be  held  in  said  church  for  my  soul 
yearly,**  is  a  bequest  to  a  charitable  use  which  is 
clearly  identified,  although  the  church  Is  not  incor- 
porated.  Seda  V.  Huble  (Iowa>,  88  Alb.  L.  J.  870. 

A  bequest  *ix>  my  executors,  to  be  applied  by 
them  for  the  purpose  of  having  prayers  oflTered  in 
a  Roman  Catholic  Church,  to  be  by  them  selected, 
for  the  repose  of  my  soul,  and  the  souls  of  my 
family,  and  all  the  souls  of  all  others  who  may  be 
in  purgatory,'*  cannot,  as  matter  of  law,  be  con- 
demned as  superstitious,  though  it  is  void  because 
of  indefinlteness.  Holland  v.  Aloock,  11  Cent.  Bep. 
861, 106  N.Y.  812. 

Bequests  hMvaUA 

Charitable  trusts  are  favored  and  liberally  con- 
strued by  the  courts.  Baley  v.  Umatilla  Co.  lA 
Oreg.lTSL 

A  bequest  '*fbr  the  relief  of  the  resident  poor**  in  a 
certain  village,  was  held  valid;  to  "establish  a  school 
for  the  education  of  young  persons  in  the  domestic 
and  useful  arts,**  also  held  valid.  Webster  v.  Mor- 
ris, 66  Wis.  866, 88  Alb.  L.  J.  860. 

One  ^*for  the  relief  of  the  most  deserving  poor  of 
the  City  of  Paterson  aforesaid,  forever,  without  re- 
gard to  color  or  sex;  but  no  person  who  Is  known  to 
be  intemperate,  laxy,  immoral  or  undeserving,  to 
receive  any  benefit  from  the  said  fund,**  was  held 
valid.  Hesketh  v.  Murphy,  86  N.  J.  Bq.  804,  88  Alh» 
L.  J.  869. 

A  bequest  to  a  town  * Yor  the  worthy  and  unfort- 
unate poor,  and  to  save  them  from  pauperism,  to 
be  funded,  and  one  half  the  Income  to  be  expended 
by  a  woman's  aid  society  to  be  formed  for  that  pur- 
pose," was  held  valid  although  the  society  was  not 
formed.  Bascomb  v.  Maiston,  6  New  Eng.  Bep.  422, 
80  Maine,  228, 88  Alb.  L.  J.  87a 

A  bequest  for  a  home  '*f or  aged,  respectable  in- 
digent women  who  have  been  residents  of  New 
London,**  was  held  valid.  Colt  v.  Comstock,  51  Conn. 
862, 50  Am.  Bep.  29, 88  Alb.  L.  J.  869. 

"All  the  rest  and  residue  of  my  estate,  Indudingr 
that  which  may  lapse  for  any  cause,  I  direct  to  be 
Invested  or  loaned  upon  the  best  terms  possible,  so 
as  to  produce  the  largest  income,  and  said  income 


See  also  11  L.  R.  A.  282. 


1889. 


ComcAJN  y.  Gracb. 


140 


oers,  should  take  the  bequest  and  administer 
the  trust  in  their  corporate  capacity,  we  enter- 
tain no  doubt 

The  language  used  is  inappropriate  to  ex- 
press an  intenuon  to  vest  the  atle  to  the  fund 
in  the  corporations  themselves,  while  it  is  very 
apt  as  a  designation  by  description  of  presum- 
ably suitable  persons,  who  in  succession  should 
be  the  trustees  to  carry  out  the  purposes  of  the 
trust.  The  testator  desired  to  perpetuate  his 
own  name  as  the  founder  of  a  public  library, 
and  made  careful  provision  that  it  should  be  sep- 
arately kept  and  maintained  without,  as  he  says, 
"admixture  or  amalgamation  with  any  other 
library,  collection  or  institution."  It  was  the 
persons  described  by  their  official  designation, 
and  their  successors  whom  he  constituted  trus- 
tees. The  corporations  with  which  they  were 
connected  were  of  unlimited  duration,  and  pre- 
sumablv  could  have  no  successors;  but  the  in- 
dividuals who  should  be  chief  officers  at  any 


time  would  be  succeeded  by  others.  It  was 
ce^  ^inly  quite  natural  that  the  testator  should 
believe,  in  view  of  the  object  of  the  gift,  that 
some  at  least  of  the  persons  designatSd  would 
be  willing  to  assume  Uie  position  of  trustees  of 
the  library  daring  their  official  tenure. 

This  arrangement  would  be  likely  to  secure 
a  safe  and  efficient  management;  while  on  tho 
other  hand,  to  impute  to  the  testator  the  inten- 
tion to  make  the  three  coiporations  spedfled 
the  trustees  would  charge  him  wiUi  the  con 
struction  of  a  scheme,  the  administration  of 
which  would  be  attended  with  much  difficulty 
and  complexity,  tending  to  subvert  his  primarv 
purpose  of  maKlng  the  library  a  separate  and 
independent  institution. 

The  three  corporations,  acting  by  separate 
and  independent  boards,  would  be  a  very  cum- 
brous machinery  for  conducting  a  puolic  li- 
braiT. 

The  other  view  of  the  testator's  intention  is 


to  be  dtotrlbiited  amon;  the  worthy  poor  of  La 
Salle,  in  suoh  a  manner  as  a  court  of  ohanoery  may 
direct,"  was  held  valid.  Hunt  v.  Fowler,  10  West. 
Rep.  Utt,  in  HL  268, 88  Alb.  L.  J.  860. 

**To  aaslBt,  relieve  and  benefit  the  poor  and  ne- 
oesBltoiis  persons,  and  to  assist  and  oo-operate  with 
any  such  charitable,  reliffious,  literary  and  scien- 
tiflc  societies  and  assoolatioos,  or  any  or  either  of 
them,  as  shall  appear  to  the  trustees  best  to  deserve 
such  assistance  or  co-operation,**  was  held  valid. 
Siiter  V.  HiUiard,  UB  Mass.  4U,  4»  Am.  Sep.  4U,  88 
Alb.  L.  J.  800. 

An  unincorporated  institution  organized,  admin- 
istered, and  maintained  by  a  municipal  corporation, 
and  known  as  ^*The  Insane  Asylum,**  may  be  the 
object  of  a  charitable  bequest.  V ance*8  Succession, 
aQLa.  Ann.87L 

'*To  be  distributed  by  them  (executors)  after  my 
decease  among  my  relations,  and  for  benevolent 
objects,  in  such  sums  as  in  their  Judgment  shall  be 
for  the  best,**  was  held  a  valid  bequest.  Goodale  v. 
Mooney,eON.H.a»,  49  Am.  Kep.  834, 88  Alb.L.J. 


Uneertain  heneJMarie», 

It  is  a  settled  doctrine  in  England  and  in  many 
of  the  American  States,  that  property,  except  when 
prohibited  by  Statutes  of  Mortmain,  may  be  be- 
queathed or  conveyed  in  trust  for  charitable  uses 
and  purposes,  for  the  benefit  of  uncertain  classes, 
such  as  **  the  poor,**  the  **children,**  etc.;  and  if  the 
purposes  are  charitable,  within  the  meaning  given 
to  that  term,  the  trust  falls  within  the  Jurisdiction  of 
equity,  and  will  be  enforced.  1  Pom.  Bq.  Jur.  135; 
Morioe  v.  Bishop  of  Durham,  0  Yes.  Jr.  888, 406;  10 
Ves.  Jr.  828,  6il;  Mltford  v.  Beynolds,  1  PhlL  Ch. 
185:  Nash  v.  Blorley,  6  Beav.  177;  Kendall  v.  Granger, 
6  Beav.  800;  Townsend  v.  Cams,  8  Hare,  257;  Night- 
ingale V.  Goulbum,  6  Hare,  484;  Atty-Gen.  y.  As- 
pinwall,  2  Myl.  ft  a  618,  OSS,  828;  British  Museum  v. 
White,  2  81m.  ft  Stu.  604, 666;  Saltonstall  v.  Sanders.  U 
Allen,  440;  American  Academy  of  A.  ft  8.  v.  Har- 
vard College,  12  Gray,  682;  Jackson  y.  Phillips,  14 
Allen,  580;  Ooggeshall  v.  Pelton,  7  Johns.  Ch.  2B2. 

A  trust  by  will  of  a  residuum  "  to  be  disposed  of 
by  him  for  such  charitable  purposes  as  he  shall 
think  proper,**  was  held  yalld.  Mmot  v.  Baker 
(Mass.  July  10, 1888),  88  Alb.  L.  J.152, 870. 

**FOr  such  charitable  Institution  for  women  In 
the  City  of  Q^^cago,  as  he  may  select,**  was  held 
valid.  Mills  v.  Newberry,  112  HL  128, 54  Am.  Bep. 
as,  88  Alb.  L.  J.  860. 

*'  The  residue  of  my  estate  to  be  kept  in  reserye 
for  further  consideration  in  the  way  of  charitable 
purposes,  in  a  liberal  way,  not  to  any  particular 
creed  or  sect  of  religion,**  was  held  valid.   Nor- 
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cross  V.  Murphy  (N.  J.)  18  Cent.  Bep.  204, 88  Alb.  L 
J.  870. 

The  testator's  intention  was  to  give  the  residue 
to  the  executors  in  trust  for  such  charitable  pur- 
poses as  they  may  think  proper.  Chiypool  v.  Nor- 
cross,  7  Cent.  Bep.  017, 49  N.  J.  Bq.  548. 

**Among  such  Boman  OathoUc  charities,  institu- 
tions, schools  or  ohurehes  in  the  City  of  New  York,*' 
as  a  majority  of  the  trustees  should  select,  and  in 
suoh  sums  as  they  diould  think  proper,  was  held 
a  valid  bequest.  Power  v.  OBSsidy,  70  N.  T.  602,  86 
Am.  Bep.  660, 88  Alb.  L.  J.  860. 

Parol  evidenu  admimfbU  ob  to  objecU  and  purposes. 

Extrinsic  evidence  may  be  resorted  to  in  proving 
the  objects  and  purposes  of  the  will.  St.  Luke*s 
Home  V.  Female  BeUef  Asso.  2  Jones  ft  8. 258. 

^  Bequ€BU  held  ooCd,  for  uncertainty, 

"  For  any  and  all  benevolent  purposes  that  h» 
(the  trustee)  may  see  fit,**  was  held  void.  Adye  v» 
Smith,  44  Conn.  60. 

To  **  dlstzlbute  to  such  persons,  societies  or  Instl* 
tutions  as  they  shall  consider  most  deserying,'** 
was  held  yoid.  Nichols  v.  Allen,  180  Mass.  211,  88 
Alb.  L.  J.  860. 

Among  such  incorporated  societies  organized 
under  the  Laws  of  thd  State  of  New  York  or  the 
State  of  Maryland,  haying  full  authority  to  re- 
ceive or  hold  funds  upon  permanent  trusts  for 
charitable  or  educational  uses,  **a8  the  trustees 
might  select,  and  in  such  sums  as  they  should 
determine,**  was  held  void.  Prlchard  y.  Thomp- 
son, 06  N.  Y.  76. 

For  te8tator*8  **  next  of  Idn  who  may  be  needy,** 
was  inyalld.    Fontaine  v.  Thompson,  80  Ya.  820. 

A  testator  bequeathed  a  portion  of  his  estate  '*  to 
the  poor  of  the  City  of  Green  Bay.*'  There  were 
no  city  paupers  nor  a  poor  fund  In  the  City  of 
Green  Bay  at  the  time  of  the  te8tator*s  death.  It 
was  held  that  the  bequest  was  void  for  uncertainty. 
Be  Hoffen*8  Estate,  70  Wis.  622. 

This  was  put  partly  on  the  ground  that  the  bo- 
quest  was  not  in  trust. 

A  bequest  to  a  law  library  which  has  no  corpo- 
rate existence,  but  which  was  established  and  main- 
tained by  fines,  etc.,  to  be  paid  to  a  committee 
appointed  by  the  court,  is  a  bequest  to  a  mere  in- 
animate thiug  having  no  capacity  to  receive  a  gift, 
and  is  void.  Craig  v.  Lilly  (Pa.)  7  Cent.  Bep.  650, 10 
W.  N.  C.  875. 

A  bequest  for  the  distribution  of  books  which 
describe  the  ssrstem  by  which  the  land  owners  of 
the  country  hold  title  to  their  lands  as  robbery  is 
not  such  a  charity  as  courts  wlU  enforce.  Hutch- 
Ins  V.  George,  12  Cent.  Bep.  261, 44  N.  J.  Bq.  124. 


See  also  1.3  L.  R.  A.  235;  21   h.  R    A.  4.")4. 
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fhe  natural  one,  and  Is  In  precise  accordance  with 
his  language;  and  where  the  language  of  a  will 
is  plain  and  unambiguous  we  are  not  permitted 
to  wrest  it  from  its  natural  import  in  order  to 
save  a  provision  from  condemnation. 

The  law  permits  a  testator  to  tie  up  his  prop- 
er^ upon  certain  prescribed  limitations,  and 
one  of  them  forbids  a  perpetuity;  and  in  inter- 
preting a  will  with  reference  to  this  condition 
''We  must  do  exactly  in  the  same  way  as  if  the 
rule  against  perpetuity  had  never  been  estab- 
lished, or  was  repealed  when  the  will  was  made, 
not  varying  the  construction  in  order  to  avoid 
the  effect  of  that  rule,  but  interpreting  the 
words  of  the  testator  wholly  without  refer- 
ence to  it."  Parke,  B,,  in  Dungannan  v.  Smith, 
12  Clark  &  F.  599.  See  also  Van  Nb%trand  v. 
Moore,  52  N.  Y.  12;  Eardwieke  v.  Dougku,  7 
Clark  &  F.  815. 

The  respondent  cites  a  class  of  cases,  of 
which  Maniee  v.  Maniee,  48  N.  Y.  814,  887.  is 


a  tvpe,  in  which  it  was  held  that  a  bequest  to 
"the  treasurer,  for  the  time  being,  of  Yale 
College  "  was  a  gift  to  the  college.  The  inten- 
tion  that  the  college  shouldxbe  the  beneficiary, 
and  not  the  person  who  might  be  treasurer 
when  the  will  took  effect,  was  very  manifest. 
The  bequest  was  absolute  and  not  in  trust. 
The  selection  by  description,  of  trustees  who 
might  be  unknown  to  the  testator,  where  a 
perpetual  trust  Is  created,  was  natural;  but  an 
absolute  bequest  to  unknown  persons,  by  their 
official  description,  would  be  scarcely  less  than 
absurd. 

We  are  of  opinion  that  the  special  term 
gave  the  proper  construction  to  the  will  in 
question. 

This  leadt  to  a  reoonal  of  the  Judgment  beUno, 
and  an  affirmance  qf  the  judgment  of  the  Spe- 
eial  Term. 

All  concur. 


GEORGIA  SUPREME  COURT. 


Lodowick  J.  UILL  et  al..  Assignees  and  Re- 
ceivers of  the  Citizens'  Bank  of  Georgia, 

9. 

John  SILYEY  et  aL 

A  resolatton  iMUMed  by  siockfaolders  of 
»  bank  a  year  after  it  had  begin  buslneflB,  but 
before  any  oertiflcates  of  stock  had  been  tesued, 
reducing  the  amount  of  stock  to  CO  per  cent  of 
the  amount  orl^naUy  subscribed,  which  was  the 
minimum  amount  fixed  by  charter  and  all  that  it 
had  been  contemplated  to  pay  in,  thus  reducin^r 
the  stock  to  full  paid  up  stock,  where  it  is  not 
shown  that  any  publioiiy  had  been  griven  to  the 
subscription  list,  or  that  any  creditor  knew  what 
it  contained,  releases  the  stockholders  from  any 
liability  either  to  the  bank  or  to  creditors  on  ac- 
count of  the  additional  50  per  cent  of  stock  for 
which  they  ori^rinally  subscribed. 

(February  1, 1888.) 

CROSS  writs  of  error,  to  review  a  Judgment 
of  the  Fulton  County  Superior  Court  ren- 
dered in  an  action  brought  to  compel  payment 
of  unpaid  stock  subscriptions.    Afflrmed. 

The  charter  of  the  Citizens  Bank  of  Geor- 
;gia  fixed  its  capital  at  not  less  than  $200,000 
nor  more  than  $1,000,000.  Something  over 
^00,000  was  subscribed,  and  the  bank  organ- 
ized in  January,  1878,  and  did  business  for  a 
vear,  when  at  the  annual  stockholders'  meeting 
it  was  resolved  that  the  subscriptions  be  reduced 
to  one  half  of  their  original  amount;  and  that 
certificates  be  issued  to  toe  stockholders  for  one 
half  the  number  of  shares  each  had  subscribed, 
and  paid  accordingly.  Some  of  the  original 
subscribers  bad  not  paid  anything;  and  some  in 
part  only;  so  that,  when  this  resolution  was 
carried  into  effect,  the  result  was  to  leave  a 
cash  capital  of  $185,700. 

This  reduction  was  publicly  known  and  all 
the  debts  in  controversy  were  contracted  after 
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it  was  made.  After  doing  business  for  some 
eight  years  the  bank  failed  and  made  an  assign- 
ment  for  the  benefit  of  creditors.  Afterwards 
a  bill  was  filed  by  the  State,  attacking  the  as- 
sigument  and  praying  for  an  injunction  and  a 
receiver.  The  court  enjoined  all  separate  suits 
against  the  bank  and  appointed  the  plaintifEs  in 
this  action  as  receivers. 

The  receivers  called  upon  the  stockholders 
to  pay  up  the  amounts  originally  subscribed  by 
them.  Some  of  the  subscriliers  effected  settle- 
ments with  creditors  of  the  bank  to  an  amount 
equal  to  that  demanded  of  such  subscribers, 
and  tendered  the  receipts  to  the  receivers  in 
settlement  of  their  subscriptions,  which  tenders 
were  accepted  and  they  were  discharged.  This 
suit  was  begun  by  the  receivers  to  facilitate  the 
settlement  of  the  affairs  of  the  bank. 

The  defendants  were:  first,  the  creditors  of 
the  bank  who  had  begun  suits  against  it  in 
order  that  such  suits  might  be  stayed;  second, 
the  stockholders  who  had  not  paid  the  full 
amount  of  the  stock  subscriptions;  and  third, 
by  amendment,  the  stockholders  who  had  re- 
ceived their  discharge  by  the  receivers. 

The  first  class  made  no  defense;  the  second 
set  up  the  validity  of  the  original  resolution 
reducing  the  stock  and  their  freedom  from  lia- 
bilitv  in  consequence  thereof;  the  third  class 
further  set  up  tnelr  discharge  by  the  receivers. 
The  Statute  of  Limitations  was  also  set  up  as  a 
defense. 

The  cause  resulted  in  a  finding  that  both  the 
second  and  third  classes  of  defendants  were 
liable,  not  for  the  full  amount  of  their  subscrip- 
tions but  for  their  respective  proportions  of  an 
amount  sufficient  to  make  the  paid  up  capital 
equal  to  the  minimum  amount  of  capital  stock. 
Complainants  thereupon  sued  out  a  bill  of  ex- 
ceptions and  the  defendants  belonging  to  class 
three  sued  out  a  cross  bill. 

Further  facts  appear  in  the  opinion. 

Mr.  Henry  Jaekaon,  for  the  receivers: 

It  is  the  amount  of  i^ares  subscribed,  and 
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DOt  the  sama  actually  paid  in,  which  consti- 
tutes the  capital  stock  oi  a  compaDj. 

Hwhiower  v.  Thornton,  8  Ga.  486;  Satoyer  v. 
Ecag,  84  U.  8.  17  Wall.  618  (21  L.  ed.  785). 

The  last  case  also  disposes  of  the  Talidity  of 
the  alleged  settlements  made  by  surrender  of 
deposit  accounts. 

See  also  Upton  y.  TrOdlcock,  91  U.  S.  47  (23 
L.  ed.  204);  HawUy  v.  Upton,  102  (J.  8. 816  i26 
L.  ed.  179);  Seocm  ▼.  Thayer,  105  U.  8.  152  (26 
L.  ed.  972). 

The  last  case  also  covers  the  questions  as  to 
setoff,  settlements,  and  Statute  ox  Limitations. 

See  ThcHnpson,  Stockholders,  §g  884,  886, 
note;  distinguish  Rayy,  Dennis,  6  Ga.  861. 

After  the  amount  of  the  capital  stock  was 
fixed  by  the  stockholders  under  the  authority 
of  the  charter,  there  could  be  no  subsequent 
reduction  by  the  release  of  the  subscribers,  ex- 
cept under  legislatiye  authority. 

Morawetz,^ray.  Ck)rp.  §  484*  Cook,  Stocks 
A  Stockholders,  §  281,  also  g  280,  notes  2.  8. 

Mewrt,  ClilTord  Anderson*  AttV'Oen,, 
and  Csuidler  &  Thomson*  also  for  re- 
ceivers. 

Mr.  N.  J.  Hammond,  for  defendants  be- 
low: 

The  charter  as  amended  fixed  $200,000  as  the 
amount  of  stock  on  which  to  organize  and 
$20,000  as  the  amount  to  be  paid  before  bank- 
ing. 

See  charter  (Acts  1870,  pp.  109,  110),  and 
amendment  (Acts  1872,  p.  95).  As  to  "fixed" 
capital,  see  Morawetz,  Priy.  Corp.  §g  484,  761, 
818,  819,  and  especially  §g  781,  820,  824,  881, 
882,  883,  834,  841. 

Stockholders  are  liable  to  creditors  in  equity 
to  the  extent  of  their  unpaid  stock  if  they  were 
such  creditors  when  the  stock  was  "fixed." 

See  Wdftter  y.  Upton,  91  U.  S.  67  (28  L.  ed. 
386);  BeU  y.  MoHle  d  0,  B,  Co.  71 U.  8. 4  Wall. 
601  (18  L.  ed.  839);  New  Albany  y.  Burke,  78  U. 
S.  11  Wall.  105(20  L.  ed.  l.V>;  Burke y.  Smith, 
88  C.  8. 16  Wall.  896, 897  (21  L.ed.  863);  aanoyer 
y.  Hoaa,  84  U.  8. 17  WaU.  620,  621  (21  L.  ed. 
736);  Ourran  y.  Arkanatu,  56  TJ.  8.  15  How. 
804  (14  L.  ed.  705);  Wood  y.  Dummer,  8  Mason, 
308;  Sloe  y.  moom,  19  Johns.  456,  477,  478; 
Cook,  Stocks  &  Stockholders,  gg  42,  280, 181, 
285.  289,  290;  High,  Beceiyers,  g  824,  ciUng 
BiUinge  y.  Bobinson,  28  Hun,  122;  Eiyhtovoer 
y.  Thornton,  8  €ku  492;  Schley  y.  Dixon,  24  Q^ 
«78,  277,  278. 

"The  sum  fixed  by  the  charter"  to  be  sub- 
scribed controls  the  contract  of  the  subscriber. 

Memphis  Branch  B.  Co.  y.  SfiUivan,  57  Ga. 
1240;  Bindrix  y.  Academy  cf  Mueit,  73  Ga.  438; 
Academy  of  Mueie  y.  Flandere,  76  (Ja.  22. 

The  charter  of  this  bank  was  a  public  law 
«nd  all  are  bound  to  take  notice  thereof. 

Ounn  y.  Central  B,  Go.  74  Ghi.  509. 

Those  contracting  after  January  18,  1874, 
had  notice  that  our  capital  stock  might  be  as 
small  as  $200,000,  and  do  not  claim  to  have 
-ever  heard  of,  much  less  to  have  been  misled 
by,  the  subscription  list.  The  bill  charges  no 
fraud,  actual  or  constructive. 

These  subsequent  creditors  have  no  right  to 
hold  stockholders  beyond  the  $200,000  required 
•charter  limit. 

Steaey  y.  Uttle  Bock  db  Ft,  S.  B.  Co,  5  Dill. 
^48,  878;  Cooper  y.  Frederick,  9  Ala.  738.  743; 
Be  State  In$,  Co.  14  Fed.  Rep.  28;  Hepburn  y. 
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if.  0.  Exchange  d  Bkg,  Co.  4  La.  Aon.  87;  Pal' 
frevY.  Paulding,  7  La.  Ann.  866;  Cook,  Stocks 
&  Stockholders,  gg  176.  79.  183. 199, 279;  Mor- 
awetz,  Priv.Corp.  g§  790, 800, 801,813, 815, 816, 
817. 

The  Statute  of  Limitations  barred  this  suit 

Cook,  Stocks  &  Stockholders,  §  195;  Mora- 
wetz,  Priy.  Corp.  §  878;  Georgia  Mfg.  db  P.  M. 
Go.  y.  Ami$,  53  Ga.  228. 

That  the  settlements  by  the  stockholders 
were  proper,  ooo 

Laney,  Harris,  16  Ga.  217,  281;  Bobinson  y. 
Bank  of  Darien,  18  Ga.  65.  67  (15),  109;  Bel^ 
Cher  y.  Willcox,  40  Ghi.  891  (1),  896;  Jonee  y. 
Wiliberger,  42  Qa.  575  m,  578. 

Meesn,  Hillyer  &  Bro.»  also  for  defend- 
ants below: 

The  deed  of  assignment  does  not  include 
the  unpaid  subscriptions;  and  even  if  it  did 
the  bank  could  not  sue  because  barred  by  its 
agreement;  and  complainants  stand  on  no  bet- 
ter ground  in  their  capacity  as  assignees. 

Muche  y.  Brewer,  74  Ga.  266;  BiUinge  y. 
Bobinson,  94  N.  Y.  415;  ScoviU  y.  Thayer,  109 
U.  8.  148  (26  L.  ed.  468);  Charter,  §  7;  Acts 
1870,  p.  112;  West  Chester  db  P.  B.  Co.  v. 
Thomas,  2  Phila.  844;  Adler  y.  Milwaukee  Pat- 
ent Brick  Mfy.  Co.  18  Wis.  57;  Marsh  y.  Bur- 
roughs, 1  Woods,  468;  Oermantown  Pass,  K 
Go.  y.  Fitler,  60  Pa.  181. 

Where  a  stockholder  is  liable  to  creditors  in 
a  certain  "proportion"  or  for  a  certain  "part" 
of  the  debts,  and  has  paid  off  or  settled  and  re- 
tired debts  equal  to  the  full  amount  of  his  li- 
ability before  he  is  sued,  his  liability  for  any 
other  debts  is  thereby  discharged. 

Boyd  V.  HaU,  56  (ia.  563;  Robinson  y.  Bank 
of  Darien,  18  Ga.  109;  Belcher  v.  Willcox,  40 
Ga.  391;  Code,  §  2899  et  seq.  and  cases  cited; 
§  2609;  Jones  v.  Wiltberger,  42  Ga.  679; 
Briggs  y.  Penniman,  8  Cow.  396,  897;  Green 
y.  Morse,  4  Barb.  332;  WhitweU  y.  Warner,  20 
Vt.  425;  Lexington,  L.  F.  dM.  Ins.  Co.  Y.Page, 
17  B.  Mon.  412;  P&ndmlle  Co.  y.  Clark,  25 
Conn.  97;  Goodmn  y.  McGeJiee,  15  Ala.  246. 

The  reduction  of  capital  stock  witbin  the 
charter  limit  was  valid  as  against  subsequent 
creditors,  none  of  whom  gave  credit  on  the 
faith  of  any  larger  capital,  and  the  larger  capi- 
tal was  never  held  out  to  the  world  as  a  basis 
of  credit.  No  estoppel  or  fruud,  or  the  slight- 
est bad  faith,  is  alleged  or  pretended,  and  there 
1b  no  ayerment  or  claim  that  any  of  the  present 
creditors  were  in  the  slightest  degree  misled  or 

Steaey  y.  LittU  Bock  db  Ft.  S.  B.  Co.  5 
Dill.  358;  Be  State  Ins.  Co.  14  Fed.  Rep.  28; 
Morawetz,  Priv.  Corp.  781,  601,  810,  790,  742, 
748, 425,  851,  800. 

It  is  only  where  the  debt  is  contracted  before 
the  reduction  of  stock  was  made,  that  the  cred- 
itor, unless  deceived  or  misled,  can  hold  the 
stockholder  for  the  part  covered  by  such  re- 
duction. 

Viek  y.  LaRochelle,  57  Miss.  602;  Steaey  v. 
Little  Rock  db  Ft.  S.  B.  Co.  5  Dill.  348. 

All  creditors  and  the  public  generally  were 
well  informed  of  this  reduction  of  stock;  and 
the  public  acquiesced  in  it  and  dealt  with  the 
bank  on  that  basis  for  eight  years. 

The  right  of  a  creditor  to  proceed  against  a 
stockholder  may  be  waived  by  express  contract. 

Bobinson  v.  Bidwell,  22  Cal.  379-388  (per 
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Crocker,  J.);  Basshor  t.  Forbet,  86  Md.  154; 
French  v.  Teichemaker,  24  Cal.  5d9. 

Such  right  of  a  creditor  may  be  waived  by 
conduct,  on  the  part  of  the  creditor,  either  at 
the  lime  of  making  the  contract  {Ohio  L,  Ins, 
cfc  T,  Co.  V.  MerchomUlns,  d  T,  Co,  11  Humph. 
1,  or  subsequently  (WfiitweU  v.  Warner,  20 
Yt.  425;,  indicating  that  it  was  understood 
between  the  parties  that  the  creditor  is  to  look 
only  to  the  corporate  funds,  and  not  to  the  in- 
dividual liability  (or  a  part  of  it)  of  the  stock- 
holder. 

Morawetz,  Priv.  Corp.  870, 829,748;  Planters 
d  M,  Bank  v.  Padgett,  69  G^  164;  Basshor  v. 
Forbes,  86  Md.  166;  Taylor,  Corp.  §§  525-651. 

A  misrepresentation  not  actea  on  affords  no 
ground  for  relief. 

Pom.  Eq.  Jur.  890;  Morgan  v.  Brotoer,  77  Qa. 
627;  WrMht  y.  Zeigler,  70  Ga.  508;  Boyee  v. 
Watson,  20  Gkt.  517;  Oraham  Y,LaOrosse  A  M. 
B.  Co.  102  U.  S.  148-161  (26  L.  ed.  106-111). 

The  Statute  of  Limitations  is  a  bar. 

MeCaUam  ▼.  CarstoeU,  75  Ga.  25;  Scott  ▼. 
Haddock,  11  Ga.  259;  High,  Receivers,  §g  184, 
201  et  seq.;  Adams  v.  HaskeU,  6  Cal.  475. 

The  settlements  were  within  the  powers  of 
receivers  and  the  court. 

Code,  274,  8149,  8140,  8098,  8100;  Walters 
v.  Montgomery,  67  Ga.  501;  High,  Receivers, 
g§  885,  880-888;  Be  Van  AUen,  87  Barb.  225; 
UoUbrook  v.  American  F.  Ins.  Co.  6  Paige,  220. 

Messrs.  Hall  &  Hammond  and  dTalins 
Jm  Brown  also  for  defendants  below, 

Ghistin,  /.»  delivered  the  opinion  of  the 
court: 

The  facts,  necessary  to  the  decision  of  the 
main  question  in  this  case,  are  as  follows: 

The  Georgia  Bankine  Company  was  incor- 
porated by  Act  of  the  loth  of  September,  1870 
(Acts  1870,  p.  109).  Its  name  was  changed  to 
the  "Citizens'  Bank  of  Georgia,"  and  U  was 
located  at  Atlanta,  Ga.,  by  the  Act  of  the  27th 
of  August,  1872  (AcU  1872,  p.  95). 

The  first  section  of  the  first  Act  authorized 
certain  persons  to  "receive  subscriptions  to  an 
amount  not  exceeding  $1,000,000,  in  shares  of 
$100,  each,  whereof  10  per  cent  shall  be  paid 
to  said  commissioners  at  the  time  of  subscrip- 
tion." It  added  that  "All  such  subscriptions 
shall  be  binding  on  the  subscribers,  respective- 
ly, and  their  heirs  and  leml  representatives, 
and  be  payable  in  such  installments.and  at  such 
times,  as  the  board  of  directors  of  said  corpo- 
ration shall  prescribe. ' 

The  second  section  made  the  subscribers 
a  body  corporate  when  $1,000,000  was  sub- 
scribed, and  10  per  cent  thereof  paid  to  the 
said  commissioners. 

The  third  section  provided  thatwhen  $100,000 
was  so  paid  the  commissioners  should  give 
notice  to  meet  and  organize. 

Section  18  declared  "that  the  said  company 
shall  be  responsible  to  its  creditors  to  the  extent 
of  its  property,  and  the  stockholders  shall  be  li- 
able, to  the  extent  of  the  full  amount  of  their 
respective  unpaid  stock  subscribed  for  by  them, 
for  the  debts  of  the  company,  in  proportion  to 
the  number  of  shares  held  by  them." 

The  amending  Act  struck  out  "$1,000,000" 
in  the  second  section  and  inserted  in  lieu  there- 
of" $200,000;"  and  struck  out  "$100,000"  in  the 
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third   section,  and  inserted   in  lieu  thereof 
"$20,000." 

There  was  a  stock  subscription  list  under 
the  amended  Act  amounting  to  $408,200 — ^the 
form  of  the  subscription  i)eing  as  follows: 

We  the  undersigned,  subscribe  the  amounts 
and  number  of  shares  set  opposite  our  names 
to  the  capital  stock  of  the  (Citizens'  Bank,  and 
agree  to  pay  the  same  as  provided  by  the  char- 
ter and  board  of  directors  after  organization 
under  the  charter." 

Part  of  the  subscribers  organized  on  the  9th 
of  November,  1872 — 2,400  shares  of  stock  bein^ 
represented  in  the  organization;  and  the  bonE 
began  business  January  2, 1878.  In  pursuance 
of  regular  calls,  tliey  paid  50  per  cent  on  their 
subscribed  stock. 

On  June  80, 1878,  a  return  was  made  to  the 
Governor  under  section  1467  of  the  Code,  one 
of  the  items  of  which  was: 

"Capital  stock  paid  in,  $140,840."  This  re- 
turn contained  no  statement  of  the  capital  stock 
subscribed,  not  paid  in. 

No  resolution  or  other  action  was  had  def- 
initely fixing  any  amount  as  the  capital  stocky 
until  on  the  18th  of  January,  1874,  the  follow- 
ing resolutions  were  passed  by  the  stockholders: 
"It  having  been  the  original  purpose  of  the 
stockholders  of  the  Citizens*  Bank  of  Georgia  to 
pay  in  only  50  per  cent  on  the  amount  of  cap- 
ital stock  subscribed  by  each,  and  to  let  the 
dividends  as  they  accumulated  pay  the  other  50 
per  cent;  and  it  having  since  been  thought  best 
to  reduce  the  stock  to  full  paid  up  stock,  and 
to  declare  and  i^y  the  dividends  as  they  are 
made  in  cash — therefore  BeeiAieed,  That  the  or- 
iginal plan  be  abandoned;  and,  as  no  certificates 
of  stock  have  been  issued,  that  certificates  of 
stock  be  issued  to  each  stockholder  on  an 
amount  of  stock  as  large  as  the  sum  actually 
paid  in  by  him  or  her  in  cash,  and  that  the  cap- 
ital stock  and  subscriptions  be  reduced  to  the 
amounts  actually  paid  in.  Besolved,  further. 
That  the  board  of  directors  be  and  they  are 
hereby  instructed  to  open  the  books  of  the  bank 
for  additional  subscriptions  of  full  paid  up 
stock,  said  books  to  remain  open  till  the  whole 
capital  stock  subscribed  reaches  the  sum  of 
$400,000,  the  stock  hereafter  subscribed  to  re- 
ceive its  dividends  as  earned  from  the  date  the 
cash  for  the  stock  is  paid  in." 

No  certificates  of  stock  were  issued  until  after 
this  action. 

Other  returns  were  made  to  the  Grovemor  from, 
year  to  year,  showing  the  amount  of  the  capital 
stock  as  gradually  mcrcasing  to  $186,800  on 
November  15, 1876;  thendecreashig  to  $160,000 
on  December  81,  1880,  when  the  last  return 
was  made.  The  bank  did  business  until  it  be- 
came insolvent,  and  on  the  18th  of  April,  1881 ,. 
it  made  an  assignment  to  L.  J.  Hill  and  W.  S. 
Thompson  "of  all  its  propertv  and  effects, 
rights  and  credit,  of  every  kind  and  character 
whatsoever,  for  the  benefit  of  all  the  creditors 
of  this  bank  pro  rata." 

The  assignee  took  possession  of  the  assets  to 
execute  the  trust.  Afterwards,  on  the  16th  of 
April.  1881,  the  State  of  Georgia,  in  behalf  of 
itself  and  aJl  other  creditors  of  said  bank  who 
might  join  it,  filed  a  bill  in  Fulton  Superior 
Court  a)?ainst  said  bank  et  al.,  and  on  the  25th 
of  April,  1881,  said  assignees  were  appointed 
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reoeiTen  of  said  coart  to  receive,  take  and  hold 
all  the  property  and  effects  conveyed  to  them 
by  said  deed  of  assignment,  "convert  the  same 
into  cash,  and  hold  it  subject  to  the  further 
order  of  the  court." 

In  August,  1881,  Hill  &  Thompson,  suing  as 
assignees  and  receivers,  having  obtained  leave 
of  uie  court,  brought  a  bill  against  the  stock- 
holders to  collect  the  remaining  60  per  cent  on 
their  .subscription,  setting  out  the  resolutions 
of  January  18,  1874,  but  alleging  that  they 
"were  paased  without  any  authority  of  law, 
and  Uiat  they  were  "void,  and  of  no  force, 
validity,  or  effect,"  and  afforded  "no  valid  rea- 
son why  said  amounts  should  not  be  paid,"  and 
that  such  amounts  were  debts  due  by  each  of 
them  to  the  Citizens'  Bank  of  Georgia,  and  as- 
sets of  the  bank,  and  as  such  paired  by  the 
deed  of  alignment,  and  that  they  "were  and 
ouffht  to  be  a  fund  in  equity,  to  be  collected 
ana  applied  to  the  payment  of  the  debts  of  the 
bank/' 

The  creditors  of  the  bank  were  also  made 
parties  defendant  to  this  bill,  for  the  purpose 
of  enjoining  them  from  proceeding  by  separate 
actions  against  the  stockholders.  It  was 
averred  in  the  bill  that  none  of  the  debts  due 
by  the  bank  were  in  existence  at  the  time  of 
the  adoption  of  the  resolilktion  of  January  18, 
1874,  but  that  all  had  been  created  since. 

All  of  the  defendant  stockholders  relied  upon 
the  resolutions  above  referred  to,  as  a  release 
from  their  liability  beyond  the  60  per  cent 
paid.  Some  of  them  also  made  special  de- 
fenses, such  as  set-off,  payment  of  debts  of  Uie 
bank,  transfers  of  their  stock,  etc.,  not  neces- 
sary to  be  considered  in  this  connection.  No 
answer  was  filed  l^  any  creditor  setting  out 
that  his  debt  was  due  before  that  time,  nor 
was  any  filed  setting  up  any  special  daim  or 
equity  against  the  stockholders. 

Omitting  any  further  statement  of  the  very 
voluminous  pleadings  in  this  case,  we  come  to 
the  consideration  of  the  principal  question 
which  we  are  called  upon  to  decide,  whether 
under  this  state  of  facts,  the  subscribers  and 
stockholders  are  liable  at  law  or  in  equity  to 
the  assignee  and  receivers,  and  throu^i  them 
to  the  creditors  of  the  bank;  and  this  depends 
upon  the  validity  of  the  resolutions  of  January 
18, 1874,  considered  in  connection  with  the  sub- 
sequent dealings  of  this  bank  with  the  public 
and  persons  having  business  relations  with  it. 

1.  That  these  resolutions  had  the  effect  of  re- 
leasing stockholders,  all  of  them  agreeing  there- 
to or  acquiescing  therein,  from  further  liability 
to  the  bank  itseli,  and  from  obligations  each  to 
the  other,  cannot  be  seriously  doubted.  No 
good  reason  exists  at  law  or  in  equity  why  this 
could  not  be  done,  and  it  is  supported  by  high 
authorities. 

In  SeavOi  v.  ITiayer,  105  U.  8.  153  [26  L.  ed. 
973],  Justice  Woods,  in  considering  an  agree- 
ment among  stockholders  to  issue  certificates 
for  fully  paid  stock  upon  which  only  20  per 
cent  had  been  paid,  says: 

"The  stock  held  by  the  defendant  was  evi- 
denced by  certificates  of  fuU  paid  shares.  It 
is  conceded  to  have  been  the  contract  between 
him  and  the  company  that  he  should  never  be 
caUed  upon  to  pay  any  further  assessments  up- 
on it.  The  same  contract  was  made  with  all 
the  other  shareholders,  and  the  fact  was  known 
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to  all.  As  between  them  and  the  company, 
this  was  a  perfectly  valid  agreement.  It  was 
not  forbidaen  by  the  charter  or  by  any  law  of 
public  policy,  and,  as  between  the  company  and 
the  stockholders,  was  lust  as  binding  as  if  it 
had  been  expressly  authorized  by  the  charter. 
If  the  company,  for  the  purpose  of  increasing 
its  business,  had  called  upon  Uie  stockholders 
to  pay  up  that  part  of  their  stock  which  had 
been  satisfied  by  'discount'  according  to  their 
contract,  they  could  have  successfully  resisted 
such  a  demand.  No  suit  could  have  been 
maintained  by  the  company  to  collect  the  un- 
paid stock  for  such  a  purpose.  The  shares  were 
issued  as  full  paid,  on  a  fair  understanding;  and 
that  bound  the  company."  See  also  2  Mora- 
wetz,  Priv.  Corp.  §§  790, 800,  801, 818, 816, 817, 
841;  SUacy  v.  LitOe  Bock  db  Ft.  8,  B.  Co,  6 
Dill.  848;  Cooper  v.  Frederick,  9  Ala.  738;  Be 
State  Ins,  Co^  14  Fed.  Rep.  28;  Hepburn  y.  New 
Orleans  ExcMnge  &  Bkg.  Co.  4  La.  Ann.  87; 
Palfrey  v.  PavldinQ,  7  La.  Ann.  863. 

2.  It  is  contended,  however,  that  whatever 
the  effect  of  the  resolutions  might  have  been  as 
between  the  stockholders  and  the  bank  or  among 
themselves,  it  could  not  operate  to  release  the 
stockholders  from  liability  to  creditors. 

This  is  based  upon  the  well  recognized  prin- 
ciples that  the  capital  stock  of  a  corporation  is 
in  equity  a  trust  fund  for  the  payment  of  its 
creditors,  and  this  whether  it  has  been  paid  in 
to  the  company,  or  exists  in  the  form  of  un* 
paid  installments;  and  that  it  cannot  be  re- 
duced, either  by  declaring  dividends  which  in* 
fringe  upon  the  capital,  by  release  from  install- 
ments, to  become  due,  by  accepting  property  or 
work  at  a  false  valuation,  nor  in  any  like  man- 
ner— principles  that,  in  their  general  applica- 
tion, are  so  universally  recognized  by  courts 
and  writers  of  recognized  standing  that  no  au- 
thority need  be  cited  in  their  support.  But 
when  it  becomes  necessary,  as  in  this  case,  to 
apply  them  to,  and  ascertain  their  bearing  up- 
on, any  particular  state  of  facts,  it  also  becomes 
necessary  io  consider  the  reasons  which  led  to 
their  establishment,  and  the  limitations  and 
condition  of  their  application. 

In  the  earlier  cases  in  which  this  doctrine  is 
enunciated  the  question  will  be  found  to  have 
arisen  when  there  was  an  attempted  reduction 
of  the  fund  representing  the  capital  stock  which 
would  have  resulted  in  the  nonpayment  of  ex- 
isting debts. 

Thus  in  Slee  v.  Bloom,  19  Johns.  669,  the 
trustees  of  the  company  sought  by  a  resolution 
to  limit  the  amount  to  be  coilectea  from  stock- 
holders to  80  per  cent  of  their  subscriptions, 
and  in  the  opinion  of  the  court  Spencer,  Ch,  J., 
says: 

"The  evidence  places  it  beyond  all  doubt  that 
the  debt  due  to  the  appellant,  who  is  the  only 
creditor  of  the  company,  will  be  partially  paid 
only  if  that  resolution  has  the  effect  intended 
by  it.  A  large  balance  will  be  irrecoverably 
lost.  Now,  could  the  trustees  pass  a  by-law 
having  the  effect  to  deprive  a  creditor  of  the 
company  of  his  only  means  of  satisfaction  by 
a  resort  to  the  stockholders  ratably  until  his 
debt  was  paid?  I  answer  without  hesitation 
that  such  a  by-law  or  resolution  is  utterly  in- 
operative." 

lu  Wood  V.  Bummer,  3  Mason,  808,  the  com- 
pany declared  a  dividend  to  such  an  amount 


164 


Obohgia  Supbkme  Coubt. 


Feb., 


that  it  infringed  upon  the  capital  stock,  and  left 
an  insufficdency  for  the  payment  of  its  creditors. 
The  opinion  of  Juitiee  Story  oontains  the  fol- 
lowing: 

"The  capital  stock  is  a  trust  fund  for  cred- 
itors; and  the  stockholders,  upon  the  division, 
take  it  subject  to  all  equities  attached  to  it. 
They  are  to  all  intents  and  purposes  privies  to 
the  trust,  and  receive  it  eum  onere." 

In  these  and  all  cases  of  like  character,  the 
rule  seems  to  be  absolute  and  without  qualifi- 
cation, for  the  reason  that,  as  to  such  creditors, 
the  credit  has  been  acquired,  and  the  debts 
have  been  contracted,  upon  the  express  faith 
of  the  capital  stock  subscribed.  Btghtatoer  v. 
Thornton,  8  Ga.  486. 

In  later  years  another  class  of  cases  has 
arisen,  in  which,  after  the  capital  stock  has  been 
subscribed,  the  fund  representing  it  has  been 
reduced  bv  arrangements  among  the  stock- 
holders eitner  to  treat  the  whole  subscription  as 
paid  when  part  only  has  been,  to  reduce  the 
capital  stock  after  subscription,  or  other  agree- 
ments of  like  character;  and  the  question  has 
arisen  in  these  cases  whether,  as  to  future  cred- 
itors, the  same  absolute  liability  attaches,  or 
whether  certain  qualifications  are  to  be  made 
according  to  the  circumstances  of  each  case. 

A  close  and  careful  consideration  of  the  lead- 
\nf  authorities  leads  us  to  the  conclusion  that 
this  doctrine  can  only  be  maintained  as  to 
future  creditors  in  cases  where  it  appears  that 
their  credit  was  or  might  have  been  given,  their 
debts  contracted,  upon  the  faith  of  these  sub- 
scriptions— where  the  subscriptions  did  enter, 
or  mi^ht  have  entered,  into  the  consideration 
of  their  contracts  with  the  coinpany. 

Sawver  v.  Hooff,  84  U.  S.  17  Wall.  610  [21  L. 
ed.  78i],  is  a  leading,  perhaps  .the  leading,  case 
in  which  the  liability  of  the  stockholders  to 
future  creditors  is  strongly  maintained.  In  that 
case  Sawyer  subscribea  |5,000  to  the  stock  of 
an  insurance  company,  giving  his  check  for 
the  full  amount  of  his  subscription,  and  receiv- 
ing in  return  $4,250,  for  which  he  gave  his 
note,  payable  in  five  years,  with  securities.  All 
the  other  stockholders  of  the  company  made 
the  same  arrangement.  At  various  times  it 
was  reported  to  the  authorities  of  the  State  of 
Illinois,  where  the  company  was  located,  that 
the  stock  was  fully  paid  up.  The  company 
was  declared  bankrupt,  and  litigation  ensued 
l)etween  Sawyer  and  the  assi(;nee  in  bankrupt- 
cy, in  which  it  w^s  contended  that  Sawyer's 
subscription  had  never  been  paid,  and  that  what 
he  owed  was  on  the  subscription,  and  not  on 
his  note,  and  constituted  part  of  a  trust  fund 
for  the  payment  of  creditors.  The  Supreme 
Court  of  the  United  States  so  held,  placing  its 
decision  upon  the  ground  that,  as  to  creditors, 
the  transaction  was  not  a  payment  of  the  sub- 
scription, but  only  a  change  of  the  character  of 
the  debt  from  a  stock  sub^ription  to  a  loan  of 
money;  from  a  trust  fund  to  a  debt  with  which 
the  corporation  could  deal  as  ordinary  assets. 

This  case  differs  from  the  one  now  before  us 
in  this:  that  during  the  whole  existence  of  the 
insurance  company  the  capital  stock  subscribed 
by  Sawyer  was  held  out  to  the  world,  and  to 
those  dealing  with  the  company,  as  assets  upon 
which  tbey  might  rely. 

Substantially  the  same  questions  came  be- 
fore that  court  in  the  cases  gi  owing  out  of  the 
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failure  of  the  Qreat  Western  Instimnce  Com- 
pany. Upton  V.  Tnbilcock,  91  U.  S.  45  [28  L. 
ed.  2081;  8anger  v.  UpUm,  91  U.  8.  56X23  L. 
ed.  220J;  WeUter  v.  Upton,  91 U.  8.  65  [23L.ed. 
8841;  Chubb  v.  Uptjn,  95  U.  S.  665  [24  L.  ed. 
528]. 

So  far  as  applicable  to  the  cases  before  us. 
the  facts  of  these  cases  and  the  principle  decided 
therein  were  practically  the  same  as  in  Sattper 
V.  Eoag,  and  the  doctrine  was  reaffirmed  in 
Seocia  V.  Thaver,  105  U.  8. 143  [26  L.  ed.  968]. 

But  in  this  last  stated  case,  after  holdinir  thai 
the  stock  subscribed  is  considered  in  equity  aa 
a  trust  fund  for  the  payment  of  creditors,  they 
further  say:  *'  It  is  so  held  out  to  the  public, 
who  have  no  means  of  knowing  the  private  oon> 
tract  made  between  the  corporation  and  its 
stockholders.  The  creditor  has  therefore  the 
right  to  presume  that  the  stock  subscribed  has 
been  or  will  be  paid  up,  and,  if  it  is  not,  a  court 
of  equity  will  at  his  instance  require  it  to  be 
paid.  In  this  case  the  managers  and  agents  of 
the  bankrupt  company  had,  in  effect,  repre- 
sented to  the  public  that  all  its  capital  stock  had 
been  subscribed  for,  and  has  been  or  would  be 
paid  in  full.  Considered,  therefore,  in  the 
view  of  a  court  of  equity,  the  contract  between 
the  company  and  its  stockholders  was  this,  viz. : 
that  the  stockholders*  should  pay,  say,  for  ex- 
ample, $20  per  share  on  their  stock,  and  no 
more,  unless  it  became  necessary  to  pay  more 
to  satisfy  the  creditors  of  the  company;  and 
when  the  necessitjr  arose,  and  the  amount  re- 
Quired  was  ascertained,  then  to  make  such  ad« 
ditional  payment  on  the  stock  as  the  satisfac- 
tion of  the  claims  of  creditors  required." 

In  Union  Mutual  Life  Inturanee  Company 
V.  Frear  Stone  Manufacturing  Company,  VI TXL 
587,  a  private  corporation,  akeady  organized, 
increased  its  stock  under  authority  of  its  char- 
ter, and  the  subscription  to  the  new  stock  was 
made  upon  the  agreement  set  out  in  the  sub- 
scription paper,  that  no  assessment  should  be 
made,  and  that  each  subscriber  was  to  pay  only 
$10  a  share  on  the  new  stock,  the  par  value  of 
which  was  $100  a  share.  This  provision  was 
held  to  be  void  as  against  creditors  of  the  cor- 
poration without  notice  of  it;  and  in  its  opinion 
the  court  says: 

*'0n  the  books  of  the  corporation  defend- 
ants appeared  to  be  bona  fide  holders,  each  of 
the  number  of  shares  for  which  he  had  sub- 
scribed. The  allegation  of  the  bill,  admitted 
by  the  demurrer  to  be  true,  is  that  no  officer  or 
agent  of  the  complainant  when  it  became  a 
creditor  of  the  corporation,  had  any  notice  or 
knowledge  of  the  eiistence  of  the  agreement 
purporting  to  limit  the  liability  of  tbe  stock- 
holders ...  So  far  as  the  record  before  this 
court  discloses,  defendants  appeared  to  all  per- 
sons dealing  with  the  corporation  to  be  stock- 
holders, with  no  notice  of  any  agreement  that 
their  liability  for  shares  held  by  them  was  less 
than  what  tne  law  would  impose  in  case  of  an 
unconditional  subscription  to  the  capital  stock 
of  a  corporation.  The  secret  agreement  of  the 
shareholders  in  this  case  must  oe  regarded  aa 
void — certainly  as  to  creditors  of  the  corpora- 
tion without  notice — and  the  stockholders  held 
to  be  bound  to  all  the  responsibility  of  bona 
fide  subscribers." 

In  Jackgon  v.  Traer,  64  Iowa,  469  (decided 
in  1884),  all  of  the  above  cited  cases  and  many 
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<i(ben  were  considered  by  the  supreme  court 
of  that  State.  In  that  case  a  rattwaj  oompanj 
whicJb  was  indebted  to  a  construction  company 
in  the  sum  of  $70,000,  which  it  could  not  pay, 
teued  to  members  of  the  constrpction  com- 
pany certiflcates  of  its  stoclc  of  the  face  value 
of  $850,000.  It  was  held  that  the  receirers  of 
these  certificates  were  liable  as  stockholders  to 
the  creditors  of  the  railway  company  for  the 
lemainin^  80  per  cent  of  the  par  Talue.  But 
this  decision  was  based  largely  upon  the  fact 
that  the  agreement  was  a  secret  one,  which 
oould  not  &ye  been  known  to  persons  dealing 
with  this  corporation. 

We  haye  not  attempted  to  cite  all  of  the  re- 
ported cases  bearing  upon  this  one,  but  haye 
adected  such  as  have  been  mainly  relied  on  by 
the  plaintiffs  in  error,  and  as  seemed  to  give 
the  fullest  support  to  their  view  of  the  case. 
In  eyery  case  tnat  we  have  been  able  to  find  it 
is  shown,  either  in  the  statement  of  the  facts, 
or  in  the  opinion  of  the  court  itself,  that  the 
creditors  dealing  with  these  corporations  re- 
Ued,  or  had  a  right  to  rely,  upon  the  capital 
stock  as  the  fund  for  the  payment  of  their 
debta 

We  are  therefore  led  to  the  conclusion  that 
the  correct  rule  is  that  laid  down  by  Woods. 
J.,  in  Louiiiana Paper  Company  y.  Waplet,  i 
Woods.  85. 

"  The  rule  with  regard  to  unpaid  subscrip- 
tions of  stock  is  this:  that  whatever  sum  is 
subscribed  by  the  stockholders,  and  held  out 
to  the  public  as  the  stock  of  the  corporation, 
iB  liable  to  be  called  in  for  the  payment  of  its 
debts;"  or  as  stated  by  £fradley,  •/.,  in  Oait  y. 
North  Carolina  OM  Amalgamating  Company^ 
14  Fed.  Kep.  12:  "  But  there  are  cases  in  which 
arrangements  have  been  made  for  the  payment 
of  stock  which  precluded  the  company  itself 
from  enforcing  any  further  payment  thereon, 
and  yet  in  which,  as  to  creditors  who  can  fairly 
allege  that  they  have  relied,  or  whom  the  law 
presumes  to  have  relied,  upon  the  amount  of 
capital  stock  of  the  company,  Uie  courts  will 
interfere,  and  impose  a  trust  upon  the  subscrip- 
tion, and  set  aside  the  arrangement  made  for 
its  payment."  This  decision  was  made  in  1882, 
after  all  the  decisions  of  the  Supreme  Court  ox 
the  United  States  above  referred  to,  by  one  of 
the  Justices  who  presided  in  aJl  of  them. 

Testing  this  case  by  these  rules,  it  must  be 
apparent  that  the  stock,  as  originally  shown  by 
the  subscription  list,  was  never  held  out  to  the 
world  as  the  stock  of  the  corporation,  and  that 
the  creditors  did  not  rely,  nor  will  they  be  le- 
gally presumed  to  have  relied,  thereon.  No 
credutor  has  by  any  pleadinm  or  evidence  sought 
to  set  up  any  such  daim;  they  rest  on  the  naked 
fact  that  the  subscription  was  made.  To  the 
•extent  of  the  $200,000.  the  minimum  capital 
stock  allowed  by  the  charter  upon  which  busi- 
oesR  could  be  commenced,  they  certainly  had  a 
right  to  presume  that  the  stock  had  been  sub- 
scribed. The  fact  alone  of  the  commencement 
of  business  created  that  presumption,  and  to 
that  extent  we  have  no  doubt  that  Uie  stock- 
bolders  were  correctly  held  liable.  But  be- 
yond that  amount  no  such  presumption  arises. 
No  act.  no  statement  of  the  corporation,  is 
fhown  by  which  it  has  ever  in  any  manner 
sought  to  mislead  the  public  as  to  the  i-eal 
amount  of  its  capital  stock.     Of  whatever  de- 


linouencies  this  corporation  may  have  been 
guilty— and  the  resiut  seems  to  indicate  that 
were  were  grave  ones— it  must  be  acquitted  of 
any  attempt  to  deceive  or  mislead  the  public  or 
persons  d»&ling  with  it  as  to  the  amount  of  its 
capital  stock.  No  publicitv  is  shown  to  have 
been  given  to  the  subscription  list.  So  far  as 
is  disclosed  by  this  record,  no  creditor  knew 
what  it  contained. 

Within  a  little  over  a  year  after  business 
commenced  the  capital  stock  was  reduced  to 
$200,000,  if,  hideed,  the  resolutiops  of  January, 
1874,  did  not  first  ox  the  amount  of  the  stock. 
A  much  slighter  inquiry  on  the  part  of  any 
person  desiring  to  have  dealings  with  the  bank 
would  have  developed  tUs  action  than  would 
have  been  necessary  to  have  ascertained  the 
contents  of  the  subscription  list,  for  that  seems 
not  to  have  been  preserved,  but  to  have  been 
"  among  the  waste  papers  of  the  bank." 

It  may  be  said  that  customers  of  the  bank 
did  not  have  access  to  the  book  of  minutes; 
neither  did  they  to  the  papers  of  the  bank. 
There  was,  however,  a  source  of  Information 
alike  open  to  every  person  having  dealings,  or 
proposing  to  have  aealings,  with  this  bimk — 
the  returns  required  bv  law  to  be  made  to  the 
governor,  ana  publiatied.  Whether  or  not 
these  amounted  to  technical  notice,  the^  were 
a  method  provided  by  law  by  which  a  diligent 
person  could  have  ascertained  the  true  condi- 
tion of  the  corporation  with  which  he  was 
about  to  commence  dealinss.  If  untrue,  they 
would  not  have  been  conclusive  as  to  the  lia- 
bility of  this  bank  and  these  stockholders,  but 
would  have  afforded  the  strongestpoesible  basis 
for  the  relief  sought  BehUy  v.  Dixon,  24  Ga. 
280. 

It  would  be  neither  just  nor  eqidtable  to  con- 
sider them  as  of  no  effect  when  true.  Indeed, 
this  case  affords  strong  grounds  for  holding  that 
these  creditors  have  impliedly  waived  whatever 
right,  if  any,  they  may  have  had  to  call  upon 
these  stockholders.  Especially  Is  this  true  as 
to  the  State,  the  same  officer  having  been 
charged  by  law  with  the  duty  of  selecting  state 
depositories,  and  with  receiving  these  re 
turns. 

Upon  this  subject  we  cite  2  Morawetz  on 
Private  Corporations,  §  820  (2d  ed.),  as  follows: 
"  Thus,  persons  contracting  with  a  corporation 
may  expressly  or  impliedly  waive  their  right  to 
compel  the  shareholders  to  contribute  the  full 
amount  of  the  company's  capital,  in  discbaree 
of  the  corporate  obhgations.  If  a  person  should 
contract  with  a  corporation,  or  voluntarily  give 
it  credit,  knowing  that  its  capital  had  not 
been  fully  paid  up,  but  was  declared  to  be  fully 
paid  up  for  the  purpose  of  discharging  the 
shareholders  from  further  liability,  the  evident 
intention  of  both  parties  would  be  to  make  the 
agreement  subject  to  these  conditions;  and  there 
would  be  no  equity  in  charging  the  sharehold- 
ers with  any  further  liability  on  account  of  the 
obligations  so  incurred  by  the  company.  So, 
if  the  capital  of  a  corporation  was  declared  to 
be  fully  paid  up  in  consideration  of  specific 
property  of  less  value  than  the  amount  of  the 
capital,  a  person  who  should  voluntarily  deal 
wiib  the  company,  knowing  the  character  and 
value  of  the  property  so  transferred  to  Uie  com- 
pany, would  have  no  claim  upon  the  share- 
holders for  any  fui  ther  contribution  of  capital. 
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By  volantarily  dealing  with  the  company  un- 
der the  drcumstances,  he  must  be  deemed  to 
have  assented  to  the  existing  arrangement— the 
company  and  its  shareboloers  having  offered 
to  contract  only  on  these  terms.  The  fact  that 
such  an  arrangement  is  illegal,  and  contrary  to 
public  policy,  might  possibly  be  a  ground  for 
declaring  it  void,  and  for  di^lvins  the  corpo- 
ration; but  it  would  not  be  a  grouna  for  giving 
,  a  creditor  who  assented  to  the  arrangement 
rights  against  the  shareholders  for  which  the 
creditor  did  not  stipulate,  and  which  the  share- 
holders never  agreed  to  give."  Robinaon  v. 
BidmU,  22  Cal.  879;  Peek  v.  CoalflOd  Coal  Co. 
11  Bradw,  88;  Coit  v.  North  Carolina  Gold 
Amalgamating  Co.  14  Fed.  Rep.  H. 

Our  attention  has  been  especially  invited  to 
the  ISUi  section  of  the  charter  of  this  com- 
pany.  If  it  is  contended  that  this  creates  a 
statutory  liability  as  to  stockholders  in  addition 
to  that  upon  the  subscription,  that  question  is 


not  now  before  us.  So  far  as  the  liability  up- 
on the  subscriptions  is  concerned,  it  is  governed 
by  theprinciples  alreadv annoim^. 

8.  Holding  that  the  judgment  thould  be  of- 
finned,  unde^  the  Act  of  1887,  p.  41*  it  is  un- 
necessary to  pass  upon  the  questions  made  by 
the  cross  bill;  and,  as  the  juogment  is  affirmed, 
it  is  also  unnecessary  to  rule  specially  upon  the 
motion  to  dismiss. 

<The  material  portion  of  this  statute  referred  to 
is  as  follows : 

"And  when  the  Buooeesful  party  to  any  cause 
tried  in  any  of  the  saperior  or  city  courts  of  this 
State,  which  is  carriea  to  the  supreme  court  by 
the  unsuccessful  UtiganL  files  a  cross  bill  of  ex- 
ceptions, complainlnflT  of  errors  in  rulings  made 
upon  the  trial,  adverse  to  him,  it  shall  bethe  duty 
of  the  supreme  court  to  hear  argument  upon  sucn 
cross  bill  of  exceptions,  and  to  decide  the  questiODS 
therein  made,  if  a  reversal  of  the  Judgment  of  the 
court  below  is  ordered,  or  if  the  effect  of  the  affirm- 
ance is  to  leave  the  case  to  be  tried  again  in  tbe 
court  below."  Utep.] 


MISSOURI  SUPREME  COURT. 


Elizabeth  WAGNER,  Flff.  in  Err.^ 

MISSOURI  PACIFIC  R  CO. 
(....Mo.....) 

I'An  'iMae  tendered  by  defendant  that  a 
person  for  whose  death  an  action  is  brought  was 
not  a  passenger,  which  issue  is  accepted  and 
joined  by  plaintiff,  waives  an  objection  to  the 
complaint  for  failure  to  allege  that  he  was  a  pas- 
senger. 

2.AiMMsengeraillowedtorideon  aspec- 


KOTS.— Possermer  on  freight  train  OMumea  rUks 
neceasarUy  inddeifU. 

A  passenger  on  a  freight  train  assumes  the  risks 
necessarily  incident;  but  It  is  the  duty  of  the  icor- 
poration  to  exercise  the  highest  care  for  the  safety 
of  its  passengers,  consistent  with  the  usual  and 
practical  operation  of  such  train,  and  it  is  respon- 
sible for  any  injury  caused  by  negligence.  Wool- 
ery  v.  R.  CJo.  5  West.  Rep.  «67, 107  Ind.  881. 

Regardless  of  the  rules  of  a  railroad  company, 
the  baggage  car  of  a  passenger  train  is  an  improper 
place  for  a  passenger  to  ride,  unless  under  the  cir- 
cumstances it  appears  that  he  is  riding  there  by 
the  permission  of  the  conductor  and  for  the  benefit 
of  the  company.  Lehigh  Valley  R.  Go.  v.  Orelner, 
4  Cent.  Rep.  901,  UB  Pa.  000. 

Persons  hOd  to  notice  of  rules  of  company. 
'  All  persons  are  bound  to  know  that  freight  trains 
are  for  the  carriage  of  freight,  and  passenger  trains 
for  passengers,  and  to  take  notice  of  the  rules  of 
the  company  as  to  freight  sent  on  passenger  trains. 
Lake  Shore  ft  M.  8.  R.  Co.  v.  Foster,  2  West.  Rep. 
S99, 104  Ind.  208. 

A  passenger  Is  not  supposed  to  know  of  a  regula- 
tion by  the  railroad  company— tMt  passengers  rid- 
ing on  freight  trains  must  procure  tickets  before 
starting;  and  if  he  gets  on  the  train  in  ignorance  of 
such  a  regulat'on,  he  is  not  a  trespasser  until  he  is 
informed  thereof.    Brown  v.  R.  Co.  88  Kan.  634. 

But  an  announcement,  in  the  caboose  of  a  freight 
train,  before  the  train  starts,  that  all  persons  that 
desire  to  ride  upon  the  train  must  procure  tickets 
before  it  starts,  is  sufficient  notice  of  the  rule  of  the 
company,  and  will  justify  the  expulsion  from  the 
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ial  train  who*has  no  notice  of  any  want  of  au- 
thority to  grant  the  permission,  whether  he  pays 
fare  or  not>.  in  the  absence  of  collusion  between 
him  and  the  conductor  to  defraud  the  company 
of  its  fare,  becomes  a  passenger,  and  as  such.  Is 
entitled  to  have  the  train  on  which  he  travels 
managed  with  the  care  that  is  due  from  a  com- 
mon carrier  to  passengers  on  a  train  of  that  char- 
acter. 

8.  Taking  an  impreviaed  seat  made  by  a 
piM.»*w-  acroes  empty  ke^  on  aflat  car  next 
to  the  engine  upon  a  special  train,  and  remaining 
there  after  a  request  from  the  conductor  to  go 


train  of  a  passenger  refusing  to  buy  his  ticket. 
Southern  Kansas  R.  Co.  v.  Hinsdale,  88  Kan.  607. 

Passenger  direeted  by  eompany^s  officer, 

A  passenger  going  on  a  freight  train  and  taking 
a  seat  In  the  cab  of  looomotive,  by  the  direc- 
tion of  the  engineer.  Is  not,  by  so  doing,  guilty  of 
contributory  negligence.  Hanson  v.  Mansfield  R. 
ft  Transp.  Co.  88  La.  Ann.  111. 

He  is  entitled  to  the  protection  of  a  passenger,  al- 
though the  oflioer  was  forbidden  to  receive  passen* 
gers  on  such  trains.   Idem. 

Where  plaintiff  was  directed  by  defendants 
agent,  whose  duty  it  was  to  direct  passengers,  to 
take  passage  on  a  freight  train,  he  became  a  pas- 
senger, notwithstanding  a  rule  of  the  company, 
unknown  to  plaintiff,  forbidding  passengers  to  ride 
upon  that  train.  McGee  v.  Mo.  R.  Co.  10  West. 
Rep.  282, 92  Mo.  206. 

Where  the  train  was  one  on  which  the  passengers 
were  allowed  to  be  carried,  even  if  the  deceased 
had  boarded  It  without  the  permission  or  knowl- 
edge of  the  conductor,  yet  where  the  conductor, 
after  he  became  aware  of  his  presence  on  the  train, 
suffered  him  to  remain,  he  was  entitled  to  the  same 
protection  as  if  he  had  paid  his  fare.  Muehlhausen 
V.  R.  Co.  6  West  Rep.  867, 01  Mo.  844. 

Passengers  on  board  of  cars  are  under  the  direc- 
tion and  control  of  the  conductor,  and  it  is  his  duty 
to  exercise  the  greatest  care  and  precaution  in  pro- 
viding for  their  safety.  Bellman  v.  R.  Co.  42  Hun, 
18S. 

A  person  on  a  freight  train  should  receive  the 
same  degree  of  care  as  passengers  on  regular 
trains.   McGee  v.  Mo.  R.  Coi  supra. 


See  also  6  L.  R.  A.  409. 


1889. 
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Into  the  tx>x  oar,  to  which  the  pMMoger  replies 
that  he  wants  to  ride  on  the  flat  car  and  see  the 
country,  on  which  the  conductor  says  nothing 
more,  is  not  such  negligence  as  a  matter  of  law  as 
will  prevent  recovery  for  the  death  of  the  pas- 
aenger  in  consequence  of  the  derailment  of  the 
train  caused  by  negligence  in  its  management, 
although  if  the  passenger  had  been  Inside  the 
box  car  he  might  not  have  been  killed.  But  it  is 
a  question  for  the  jury  whether  an  ordinarily 
prudent  man  could  have  reasonably  anticipated 
that  by  taking  that  position  he  was  exposing  him- 
self to  the  injury  received,  and  also  whether  the 
conductor  consented  to  his  remaining  there;  and 
if  so,  whether  the  train  was  managed  with  the 
care  and  caution  commensurate  with  the  passen- 
ger^s  risk  In  that  situation,  and  whether  his  in- 
Jury  was  or  was  not  the  direct  and  Immediate 
result  of  the  company*B  failure  to  discharge  that 
duty. 

CRctu%  Ch.  J.,  and  Shenoood^  J.,  dissent.) 

(February  i,  1889.) 

ERROR  to  the  Callaway  County  Circuit 
Court  (Burckhartt, «/!),  to  review  a  judg- 
ment in  favor  of  defendant  in  an  action  to  re- 
cover damages  for  personal  injuries  resulting 
in  death  alTeged  to  have  been  caused  by  de- 
fendant's uegugence.    Beversed. 

The  facts  sufficiently  appear  in  the  opinion 
of  the  court. 

Menrs.  Edwin  Silver  and  J.  W.  Bool- 
ware.  for  plaintiff  in  error: 

All  omissions  and  defects  in  the  petition,  if 
such  in  fact  exist,  are  cured  by  the  answer. 

See  Lemon  y.  Ohantior,  68  Mo.  840;  Btw&rs 
V.  H<yrne,  62  Mo.  478;  Garth  v.  CaidweU,  72 
Mo.  622;  Hughes  y.  Carson,  7  West.  Rep.  288, 
90  Mo.  899;  Ckinal  Co.  v.  Murphy,  9  Bush,  622. 

The  conductor  having  charge  of  the  train  as 
shown  by  the  evidence  represented  the  com- 
pany, and  his  acts  were  those  of  the  company. 

dhieago  etc,  B.  Co.  v.  Bom,  112  U.  8.  877 
(28  L.  ed.  787);  Moore  v.  B.  Co.  86  Mo.  688; 
Hoke  V.  B.  Co.  4  West.  Rep.  69,  88  Mo.  860; 
Chieaffo  d  A.  R  Co.  v.  Michie,  88  111.  427; 
Waum  ▼.  B.  Co.  107  Mass.  108;  Dunn  v.  B. 
Co.  68  Maine,  187;  Greed  v.  B.  Co.  86  Pa.  189; 
(/DonneU  v.  B.  Co.  69  Pa.  289;  Lackawanna 
d  B.  B.  Co.  y.  ChenewiVi,  62  Pa.  882;  CarroU 
V.  B.  Co.  1  Dner,  677;  WaMum  v.  B.  Co.  8 
Head  (Tenn.)  689;  PhUa.  etc.  B.  Co.  v.  Derby, 
65  U.  S.  14  How.  468  (14  L.  ed.  602);  Cleoeland, 
C.  dt  C.  R  Co.  V.  KeariLS  Ohio  St.  201;  8t. 
Joeeph  A  W.  B  Co.  v.  Wheder,  86  Kan.  185. 

A  railway  carrying  passengers  on  its  freight 
tnins  owes  them  the  same  degree  of  care  as 
'When  they  are  on  the  regular  trains  except  that 
in  taking  Uio  freight  train  they  accept  and 
travel  on  it  acquiescing  in  the  usual  incidents 
and  conduct  of  a  freight  train  managed  by 
competent  and  prudent  men. 

McOee  v.  B.  Co,  10  West.  Rep.  282,  92  Mo. 
208;  WooUry  y.  B  Co.  6  West.  Rep.  667.  107 
Ind.  881,  27  Am.  ft  £ng.  R.  Cas.  218;  Ind.  d 
81.  L.  R  Co.  Y.  Horst,  98  U.  S.  291  (28  L.  ed. 
896). 

And  the  same  rule  applies  to  passengers  car- 
ried on  constmction  trains. 

Ohio  dkM.R  Co.  v.  Muhling,  80  111.  9. 

Persons  are  not  presumed  to  have  knowledge 
of  rales  prohibiting  their  presence  on  freisnt 
tndns   {Dunn   v.    Grand   Trunk  R  Co.  68 
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Maine,  187);  but  payment  of  fare  will  be  pre 
sumed. 

LouistiUe  etc.  R  Co.  y.  Thompson,  6  West 
Rep.  888, 107  Ind.  442;Redfield,  Carrier,  §  134. 

It  is  immaterial,  so  far  as  defendant's  lia- 
bility is  concerned,  whether  fare  was  paid  or 
not 

Muehlhaueen  v.  B.  Co.  6  West  Rep.  867,  91 
Mo.  844;  Sherman  v.  B.  Co.  72  Mo.  65;  Pfiila. 
etc.  R  Co.  V.  Derby,  66  U.  S.  16  How.  468 
(14L.  ed.  602). 

Where  one  is  on  a  train  with  the  knowledge 
and  permission  of  the  conductor,  he  is  a  pas- 
sen^r  and  is  entitled  to  the  same  care  and  pro- 
tection as  if  he  had  paid  bis  fare. 

Muehlhausen  v.  R  Co.  6  West.  Rep.  867,  91 
Mo.  882. 

This  rule  applies  to  carriage  on  freight  and 
construction  trains. 

Sherman  v.  B.  Co.  72  Mo.  66;  07iio  dt  M.  R 
Co.  V.  Muhling,  80  lU.  9;  St.  Joseph  d  W.  R 
Co.  V.  Wheder,  86  Ean.  186. 

It  was  applied  by  the  Supreme  Court  of  the 
United  States  to  a  case  where  plaintiff  was  in- 
jured while  riding  on  the  locomotive. 

Phila.  etc.  B.  Co.  v.  Derby,  66  U.  S.  14  How. 
468  (14  L.  ed.  602). 

Even  though  defendant  because  of  the  char- 
acter of  its  train  might  not  be  responsible  for 
the  extraordinary  care  common  carriers  of  pas- 
sengers are  required  to  exercise,  still  defendant 
would  be  liable  for  failure  to  exercise  slight  or 
ordinary  care. 

Shoemaker  v.  Kingsbury,  79  U.  S.  12  Wall. 
869  (20  L.  ed.  482);  St.  Joseph  dW.R  Co.  v. 
Wheeler,  86  Ean.  186,  188. 

The  failure  of  deceased  to  leave  the  flat  car 
did  not,  as  a  matter  of  law,  render  him  guilty 
of  such  contributory  negligence  as  to  bar  recoy- 
ery. 

Hicks  Y.RCo.di  Mo.  484. 

The  failure  of  deceased  to  leave  the  flat  car 
did  not  relieye  defendant  of  ita  duty  to  exercise 
due  care. 

Keith  V.  Pinkham,  48  Maine,  601;  Jacobus  v 
R  (7o.  20  Minn,  126;  Creed  v.  B.  Co.  86  Pa.  144 

It  was  for  the  Jury  to  say  whether,  under 
the  circumstances,  the  conductor  having  assist- 
ed in  arranging  the  seat  on  the  flat  car,  deceased 
was  guilty  of  such  contributory  negligence  as 
to  bar  recovery. 

SeoviOe  y.  B.  Co.  81  Mo.  434;  Smith  v.  B.  Co, 
61  Mo.  688;  Norton  y.  Btner,  66  Mo.  861;  Teipd 
V.  Hilsendegen,  44  Mich.  461. 

It  is  only  in  cases  where  the  question  of  con- 
tributory negligence  is  entirely  free  from  doubt 
and  incontrovertible  that  the  court  has  the 
right  to  apply  the  law  without  the  action  of  the 

Boss  Y.  B.  Co.  1  New  Eng.  Rep.  41,  16  R.  I. 
149;  HaH  Y.  Bridge  Co.  80  N.  Y.  622;  Detroit 
d  M.  R  Co.  V.  Van  Steinburg,  17  Mich.  99. 

The  petition  charges  recklessness  on  defend- 
ant's part,  and  the  evidence  supports  the 
char^;  and  suc^  being  the  case,  contributory 
negligence  is  no  defense. 

Cooley,  Torts,  p.  774,  citing  numerous  au- 
thorities. See  abo  Bouwmeester  v.  B.  Co.  6 
West.  Rep.  864,  68  Mich.  667;  Wharton,  Nog. 
§§  180,  ift. 

The  negligence  of  defendant's  servants  winch 
caused  the  death  of  the  deceased  occurred  after 
the  alleged  contributory  negligence  of  the  dc- 
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ceased  in  taking  his  position  on  the  car.  The 
latter  was  therefore  not  the  proximate  cause  of 
the  injury  and  the  defendant  is  liable. 

Keim  v.  B,  d  Transit  Co,  7  West.  Rep.  144, 
90  Mo.  814;  SeoviUe  v.  B.  do,  81  Mo.  484;  Wer- 
ner y.  Citizens  B.  Co.  81  Mo.  868;  8^au9  y.  B. 
Co.  75  Mo.  185;  dwiffert  y.  B.  Co.  75  Mo.  475. 

One  person  being  in  fault  will  not  dispense 
with  another  using  ordinary  care. 

Batterfidd  y.  FormUr,  11  East,  60;  Daviee 
y.  Mann,  10  Mees.  ft  W.  548;  Badley  y.  B.  Co. 
18  En^.  Rep.  (Moak)  J7. 

See  also  IndianapoUe  dtSt,L,B,  Co,  y.  Hont, 
98  U.  S.  291  m  L.  ed.  898),  and  Tibbp  y.  Mo, 
Fac,  B,  Co.  ^  Mo.  292,  where  recoycries  were 
sustained  where  plaintiffs  were  at  the  time  of 
the  accident  riding  on  top  of  the  freight  trains, 
which  certainly  were  obyiously  dangerous  po- 
sitions. 

Messrs,  T.  J.  Portis  and  Smith  Ss  Kraoi- 
lio£F  for  defendant  in  error. 

Bniee»  J.,  deliyered  the  opinion  of  the 
court: 

In  this  action  the  plaintiff  seeks  to  recoyer 
$5,000  damages  for  the  negligent  killing  of  her 
husband,  Christopher  Wagner,  by  defendant's 
seryants. 

The  petition  charges  that  her  husband,  on 
the  18th  day  of  December,  1881,  being  on  de- 
fendant's train  of  cars  between  the  Town  of 
Russellyille  and  the  City  of  Jefferson,  was  in- 
jured and  did  die,  and  said  injury  and  death 
resulted  from  and  was  occasioned  by  the  negli- 
gence of  the  defendant,  its  agents  and  seryants, 
ID  running  and  operating  its  engine  and  train 
of  cars  on  which  said  deceased  was,  in  this,  to 
wit:  that  said  agents  and  seryants  of  defendant 
did  negligently,  improperly,  carelessly  and 
recklessly  operate  and  run  said  train,  with  its 
engine  and  tender  reyersed,  oyer  a  newly  con- 
structed roadbed  at  a  highly  improper,  too 
great,  and  injurious  rate  of  speed;  and  did 
otherwise  so  carelessly  and  negligently  run  and 
manage  said  train  that  part  thereof  was  thrown 
from  the  track,  and  said  train  was  wrecked;  in 
consequence  of  which  negli^nt,  careless  and 
improper  conduct  of  defendant,  its  seryants 
and  agents,  said  Christopher  Wagner  was  on 
said  December  18,  1881,  injured,  and  from  said 
injury  did  on  said  day  die. 

The  answer  to  plaintiff's  petition  was  a  gen- 
eral denial,  and  also  set  up  "  That  deceased 
was  not  a  passenger  on  said  train  of  cars,  but 
was  wrongfully  and  unlawfully  on  said  train, 
and  a  trespasser  tbereon;  and,  further,  that  said 
deceased  was  guilty  of  negligence,  contribut- 
ing, in  whole  or  in  part,  to  his  injuries  or 
death,"  in  this:  that  he  wrongfully  got  upon 
the  flat  car  next  to  the  locomotive,  which  was 
a  dangerous  place,  and  refused  to  leave  the 
same  when  requested  so  to  do  by  the  conductor. 
The  replication  denied  the  new  matter  set  up 
in  the  answer. 

At  the  conclusion  of  the  plaintiff's  evidence, 
the  court  sustained  an  instruction  in  the  nature 
of  a  demurrer  to  the  evidence,  and  the  jury  re- 
turned a  verdict  for  the  defendant. 

Plaintiff's  motion  for  a  new  trial  having  been 
overruled,  the  case  is  brought  here  by  writ  of 
eiTor. 

The  evidence  offered  by  plaintiff  went  to 
show  that  for  some  time  prior  to  the  accident, 
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which  occurred  on  Sunday,  December  18, 1881 , 
the  defendant  had  been  operating  the  Jefferson 
City,  Lebanon  Ss  Southwestern  Railway,  be- 
tween Jefferson  City  and  the  Town  of  Rusaell- 
yille;  that  during  this  time  it  ran,  Sunday 
excepted,  a  daily  mixed  train— that  is,  one  car- 
lyinff  both  freight  and  passengers;  that  on  the 
Hunaay  of  the  accident  the  same  train,  made 
up  in  me  usual  manner,  having  same  oombina- 
tion  or  passenger  coach,  and  with  the  same  con- 
ductor and  crew,  as  on  the  week  days,  was 
ordered  by  the  defendant  to  proceed  from  J'*!- 
ferson  City  to  Russellyille  as  a  special  or  extia,, 
to  take  supplies,  consisting  of  iron  rails,  spike 
and  the  like,  for  the  track  layers  engaged  south 
of  Russellyille  in  laying  track;  that  about  9 
clock  A.  M.  it  left  the  depot  at  Jefferson  City, 
having  iron  rails,  etc.,  in  Uie  fn*ight  cars,  and 
a  number  of  persons  in  its  passenger  coach, 
among  whom  was  the  deceased. 

The  train  proceeded  a  short  distance  froni 
the  depot  in  Jefferson  City,  when  its  further 
progress  was  interrupted  by  one  of  the  freight 
cars  running  off  the  track.  Thereupon  the 
conductor  returned  to  the  depot,  and  while 
there  the  persons  in  the  passenger  c(Mch  got 
out,  and  a  number  of  them—among  them  the 
deceased— went  to  the  freight  car  next  to  the 
locomotive,  which  was  ahead  of  the  break  in 
the  train.  This  was  a  box  car,  loaded  with 
rails,  i^d  was  the  only  car  taken  out  by  the 
engine.  It  had  no  seats  or  accommodations  for 
passeneers;  the  combination  car  and  the  bal- 
ance 01  the  train  being  left  at  Jefferson  City. 

When  the  conductor  returned  from  the  depot, 
he  told  those  who  had  gone  to  the  freight  car 
that  they  had  better  not  go;  that  he  would  not 
have  any  cars  for  them  to  come  back  in,  and 
they  would  have  to  stay  out  there.  They  said 
they  would  take  the  chances  of  getting  back» 
got  in  the  car,  and  went  to  Russellyille  in  it,, 
using;  the  rails  in  the  cars  for  seats.  Of  the 
number  who  thus  boarded  this  car,  the  deceased 
and  three  others,  Berr^,  Zuendt  and  Monning, 
were  killed  in  the  accident  which  occurred  on 
the  return  trip. 

There  was  no  evidence  tending  to  show  that 
the  deceased,  or  any  of  th^  party  with  whom 
he  was,  paid  or  offered  to  pay  fare,  or  that  any 
fare  was  demanded  of  them  going  or  returning. 
The  train,  consisting  of  the  K>comotiye,  tender 
and  the  box  car,  with  Wagner,  Zuendt,  Berry 
and  others  in  it,  proceeded  in  safety  to  RusselJ- 
ville.  After  the  arrival  at  Russellyille,  and 
dinner  there,  the  conductor  proceeded  to  make 
up  the  train  for  the  return  trip  to  Jefferson 
City.  He  made  it  up  as  follows:  first  the  ten- 
der and  locomotiye,  reversed,  tender  being  in 
lead  of  locomotive;  a  flat  car  next  to  engine; 
then  a  box  car,  and  then  several  other  flat  cars. 

The  evidence  shows  that  the  deceased,  and 
the  three  others  who  were  likewise  killed  in  the 
accident,  took  their  places  on  an  improvised  seat 
on  the  flat  car  next  to  the  engine.  The  seat 
was  made  by  those  on  the  car  putting  the  ends 
of  a  plank  upon  two  empty  spike  kegs.  The 
plank  was  put  up  to  them  by  the  conductor, 
who  requested  them,  however,  to  go  into  the 
box  car,  telling  them  it  would  be  a  better  place 
for  them  to  ride.  They  said  they  wanted  to 
ride  on  the  flat  car  to  see  the  country.  They 
made  the  same  reply  to  the  brakeman,  who  told 
them  that  the  box  car  was  a  better  and  mor& 
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comfortable  place  to  ride.  Tbe  conductor  eaid 
DothiDg  more,  got  into  the  box  car,  and  the 
train  started,  and  was  running  at  a  rate  of  speed 
varioualy  estimated  at  from  fifteen  to  twenty 
miles  an  hour,  when,  at  a  distance  of  about  one 
mile  and  a  half  from  RussellviUe,  on  a  down 
grade,  the  train  jumped  the  track. 

The  jarrinff  of  the  flat  car  on  which  the  de- 
ceased and  his  companions  were,  caused  by  the 
Jerking  of  the  engine  after  its  derailment,  hurled 
them  from  the  car  underneath  the  trucks  of 
the  engine,  and  in  the  wreck  the  deceased  and 
another  were  killed,  and  two  others  so  injured 
that  they  afterwaidh  died.  There  were  no 
enards  or  side-boards  around  the  flat  car,  noth- 
mg  by  which  those  on  it  could  catch  hold,  and 
no  one  was  injured  on  the  train  except  those  on 
the  flat  car. 

The  evidence  further  tended  to  show  the 
grades,  curyes,  newness  and  unsettled  condition 
of  the  roadbed  at  the  place  where  tbe  wreck 
occurred,  and  the  liability  of  a  train,  with  en- 
gine and  tender  reversed,  and  moving  as  this 
was,  to  be  derailed  when  moving  at  a  high  rate 
of  speed;  and  tended  to  prove  that  the  servants 
of  the  defendant  were  guilty  of  negligence  in 
running  this  train,  made  up  as  it  was,  over  this 
road,  in  the  condition  it  then  was,  at  the  rate 
of  speed  it  was  being  run  at  the  time  the  wreck 
occurred. 

1.  Section  2121,  Bev.  Stat.  1879,  under  which 
this  action  is  brought,  |:ives  to  the  widow  of 
any  person  who  shall  die  from  an  injury  result- 
ing from  tbe  negligence  of  a  servant,  while 
running  a  train  of  cars,  aright  of  action  against 
the  master  of  such  servant,  whether  a  passeneer 
on  such  train  of  cars  or  not  A  right  of  action 
against  the  master,  however,  for  an  injury  re- 
sulting from  anv  defect  in  the  railroad,  or  in 
the  cars,  or  machinery  being  run  on  it,  is  lim- 
ited to  the  widow,  etc.,  of  one  who,  as  a  pas- 
senger, receives  such  an  injury. 

It  clearly  appears  from  the  petition  in  this 
case  that  the  injury  complained  of  was  one  re- 
sulting from  the  neglect  of  the  defendant's 
servants  to  discharge  tbe  master's  duty  to  one 
who  was  on  the  master's  train  of  cars  while  it 
was  being  run  by  his  servants.  Inasmuch, 
however,  as  it  did  not  state  in  what  relation  to 
the  defendant  the  deceased  was  so  upon  the 
cars,  it  failed  to  show  tbe  measure  of  the  dut^ 
of  the  defendant  to  him,  and  would,  in  tbis 
respect,  have  for  its  uncertainty  been  obnoxious 
to  a  timely  objection  for  that  reason;  but  as  tbe 
defendant  did  not  see  proper  to  raise  tbe  objec- 
tion before  the  trial,  but  in  its  answer  tendered 
the  issue  "that  he  was  not  a  passenger  on  its 
train,  and  that  it  did  not  owe  blm  tbe  duty  of 
a  passcDger,"  which  issue  the  plaintiff  accepted 
and  joined,  and  both  parties  went  to  trial  upon 
it,  that  objection  was  waived,  and  afforded  no 
ground  for  a  new  trial,  and  cannot  be  consid- 
ered on  writ  of  error. 

2.  The  train  upon  which  tbe  deceased  was 
killed  being  a  special  one,  running  at  the  time 
for  tbe  particular  purposes  of  tbe  road,  and  not 
for  the  convenience  of  tbe  traveling  public,  for 
whom  trains  were  provided  only  on  week  days, 
the  defendant  was  under  no  obligation  to  re- 
ceive or  transport  passengers  upon  it.  It  was 
its  privilege  to  do  so,  however;  and  if  it  did 
receive  a  person  on  its  special  train  as  a  passen- 
ger for  tbe  purpose  of  being  transported  from 
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one  place  to  another,  it  assumed  towards  him 
the  same  duties  as  if  he  had  been  a  passenger 
traveling  on  the  same  train  on  its  regular  trips; 
the  passenger  assuming  no  risks  on  this  trip 
other  than  on  a  regular  one,  except  such  as 
were  necessarily  inddent  to  the  character  of 
the  train,  and  tbe  purposes  for  which  it  was 
being  run.  McGee  v.  B,  Co,  92  Mo.  208,  10 
West.  Rep.  282. 

Tbis  train  was  ordered  out  on  this  trip  bv" 
dispatch  from  Sedalia.  What  instructions,  if 
any,  were  given  to  the  conductor  in  regard  to 
passengers,  does  not  appear.  The  evidence 
does  not  show  any  regmation  of  tbe  company 
prohibiting  passengers  from  being  carried  on 
this  train  when  making  such  a  trip,  or  that  the 
deceased  was  or  could  nave  been  informed  that 
his  going  upon  tbis  train  as  a  passenger  was 
contrary  to  anjr  regulation  of  the  company,  or 
to  any  instruction  to  the  conductor,  who  was 
tbe  officer  of  the  company  present  at  the  time 
deceased  proposed  to  take  passage,  having  con- 
trol and  management  thereof,  and  having  ap- 
parent  authority  to  determine  whether  he  could 
travel  on  such  train  as  a  passenger  or  not. 

On  other  days  of  the  week,  tms  train,  under 
the  command  of  this  conductor,  was  regularly 
used  for  the  purpose  of  transporting  passengers. 
On  this  day  he  was  exercising  the  same  control 
over  it,  apparently,  that  he  usually  did.  He 
was  the  officer,  and  the  only  one,  present,  in 
absolute  control  of  its  movement,  with  tbe  ap- 
parent right  to  say  who  if  anyone  should  travel 
on  it;  and  when  be  permitted  the  deceased  to 
take  passage  on  it,  as  may  be  fairly  inferred 
from  tbe  evidence  of  the  plaintiff  that  be  did, 
the  deceased,  without  notice  of  any  want  of 
authority  in  tbe  conductor  to  grant  such  per- 
mission, in  tbe  absence  of  collusion  between 
him  and  the  conductor  to  defraud  tbe  company 
of  its  fare,  whether  be  paid  fare  or  not,  became 
a  passenger  of  tbe  defendant,  and,  as  such  en- 
titled to  have  the  train  on  which  be  traveled 
managed  with  tbe  care  that  is  due  from  a  com- 
mon carrier  to  its  passengers  on  a  train  of  tbe 
character  that  tbis  was.  2  Wood,  Railway 
Law,  1089,  note  8;  Creed  v.  Pa.  R,  Co,  86  Pa. 
139;  St.  Joseph  AW,B,  Co,  v.  Wheeler, 85  Kan.* 
185;  Dunn  v.  Grand  Trunk  R  Co,  6S  Maine, 
187;  Wilton  v.  Middleeex  R  Co,  107  Mass.  108; 
Ghio  dt  M.  R  Co.  v.  Muhling,  80  m.  9;  Sherman 
V.  Hannibal  dt  St.  J.  R  Co.  72  Mo.  68;  Afuehl- 
hausen  v.  St.  Louis  B.  Co.  91  Mo.  844,  6  West. 
Rep.  867;  Jacobus  v.  St.  Paul  dt  C.R  Co.  20 
Minn.  126  (Gil  110). 

On  the  evidence,  the  plaintiff  was  entitled  to 
go  to  tbe  jury  on  tbe  issue  "that  her  husband 
was  lawfully  on  defendant's  train  as  a  passen- 
ger at  tbe  time  be  was  killed." 

8.  Tbe  plaintiff's  husband  was  killed  by  being 
thrown  from  the  position  he  took  at  Kussell- 
ville  on  the  flat  car.  That  car  was  located  be- 
tween tbe  locomotive,  on  which  was  the  de- 
fendant's engineer,  and  tbe  box  car,  in  which 
was  its  conductor — ^both  of  which  were  in  jux- 
taposition to  tbe  flat  car.  The  evidence  tends 
to  show  that  he  was  therein  the  view  and  with 
tbe  knowl^ge  of  both  engineer  and  conductor. 
The  result  oi  tbe  accident  proved  his  position 
to  be  one  of  danger  to  him,  when  tbe  engine 
and  tender  were  derailed,  and  that  the  derail- 
ment of  the  tender  and  engine  was  the  proxi- 
mate cause  of  the  injury. 
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The  evidence  tended  to  show  that  the  derail- 
ment was  the  result  of  the  manner  in  which  the 
train  was  made  up,  and  the  speed  at  which  it 
was  being  run  on  the  road  in  its  condition  at 
the  Ume  the  accident  occurred.  That  there 
was  no  connection  between  the  presence  of  the 
deceased  on  Uie  flat  car  and  the  derailment 
of  the  engine  and  tender;  and  that  the  de- 
ceased's position  on  the  flat  car  became  a  place 
*  of  danger  only  because  of  the  derailment,  is 
evident.  His  taking  that  ^position  at  Russell- 
ville  is  the  only  act  of  the  deceased  that  could, 
on  the  evidence,  be  claimed  as  contributing  to 
the  injury  he  received,  and  that  act,  in  itself, 
was  not  such  a  direct,  evident  and  necessary 
exposure  to  danger  from  the  injury  he  received 
as  to  warrant  the  court  in  declaring,  as  matter 
of  law,  that  it  contributed  directly  to  or  was 
the  proximate  cause  thereof,  and  in  taking  the 
case  from  the  Jury. 

"Negligence  is  an  inference  from  facts  .  .  . 
If  it  is  not  shown  by  some  definite  and  positive 
fact,  the  effect  of  which  is  not  open  to  reason- 
able question,  but  depends  on  inferences  from 
facts,  in  making  which  sensible  and  impartial 
men  may  well  disagree,  the  question  is  for  the 
jury."    Pierce,  Railroads,  817. 

tt  does  not  follow  from  the  fact  that,  if  'the 
deceased  had  been  In  the  box  car,  he  would  not 
have  been  hurt,  that  he  was  guilty  of  negligence 
in  taking  a  position  on  the  flat  car,  unless  he  was 
there  in  disregard  of  some  monition  of  danger, 
or  in  disobedience  of  some  rule  or  order  forbid- 
ding him  that  position,  of  which  he  had  notice; 
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in  the  absence  of  which,  the  question  was  one 
for  the  Jury  to  determine  whether,  under  all 
the  facts  and  circumstances,  an  ordinarilj  pru- 
dent man  could  have  reasonably  anticipated 
that  bv  taking  that  position  he  was  exposing 
himself  to  the  injury  he  received. 

The  evidence  fails  to  show  any  such  order, 
rule  or  monition;  but,  on  the  contrary,  a  rea- 
sonable inference  might  be  drawn  therefrom 
that  he  was  on  the  flat  car  with  the  consent  of 
the  conductor,  as  he  certainly  was  with  his 
knowledge,  and  with  the  knowledge  of  the  other 
servants  of  defendant  who  were  operating  the 
train  from  the  time  it  started  until  it  was 
wrecked. 

And  the  further  question  for  the  jury  to  de- 
termine, on  the  evidence,  was  presented,  wheth- 
er the  defendant's  servants,  knowing  his  situa- 
tion on  the  train,  if  it  was  one  of  peril,  managed 
the  train  with  care  and  caution  commensurate 
with  his  risk,  as  was  their  duty  to  him  in  that 
situation;  and  whether  his  injury  was  or  was 
not  the  direct  and  immediate  result  of  their 
failure  to  discharge  that  duty. 

The  defendants  demurrer  to  the  evidence 
ought  to  have  been  overruled,  and,  under  proper 
instructions,  the  case  ought  to  have  been  sub^ 
mitted  to  the  jury;  and  for  the  error  of  the  court 
in  sustaining  the  demurrer  the  judgment  of  the 
Circuit  Court  is  reversed,  and  the  cause  remand- 
ed for  new  trial. 

Black  and  Bareiay,  JJ,,  concur;  Bar- 
clay»  /.,  in  the  result.  Rajr»  Ch,  J.,  and 
Sherwood^  J.,  dissent. 
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L  Proper  certificates  of  entry  ftvr  pablie 
i^wjI^,  issued  by  the  regtetera  and  reoeiyen  of 
the  local  land  offloes,  under  the  Pre-Emption  and 
Homestead  Laws  of  the  United  States,  if  ob- 
tained in  ffood  faith  and  after  h  due  compliance 
with  an  the  requirements  of  th^^se  laws  vest  in  the 
holders  thereof  a  complete  equitable  title  to  the 
lands  capable  of  being  oonyeyed  to  others  at  any 
tinie  after  the  issuance  of  the  certiflcates. 

lEBtrleeiiimde  upon  the  public  Imnds  by 
the  procnreineiity  and  for  the  benefit,  of  a 
third  person,  the  residence  on  the  lands  being  only 
for  a  sufBoient  time  to  make  a  colorable  compli- 
ance with  the  law,  file  final  proofs  and  obtain  cer- 
tificates of  entry,  and  the  lands,  being  immedi- 
ately thereafter  conveyed  to  such  third  person  in 
pursuance  of  the  previous  agreement,  are  in  vio- 
lation of  law  and  void. 

&TO  defeat  a  gait  to  compel  one  to  per- 
finm  his  contract  to  take  land  the  title  to 
which  is  founded  upon  entries  under  the  Pre-Bmp- 
tion  and  Homestead  Laws  of  the  United  8tates.de- 
fendant  need  not  prove  the  entries  to  have  been 
fraudulent  by  evidence  which  would  justify  a 
court  having  Jurisdiction  of  the  question  to  cancel 
them  for  that  reason ;  it  is  sufficient  for  him  to 
Bbow  that  the  title  which  complainant  is  prepared 
to  give  is  doubtfuL 

4.1f  certlfled  copies  of  the  final  proofh 


made  by  settlers  on  the  public  lands  before  offi- 
cers of  the  local  land  ofllcos  are  offered  in  evi- 
dence specially  for  the  purpose  of  showing  the 
mode  in  which  the  settlers  complied  with  the  pro- 
visions of  the  law  in  relation  to  final  proofs,  affi- 
davits contained  therein  cannot  be  considered  as 
evidence  of  the  truth  of  the  statements  made  in 
them. 

5.  When  complainant  owns  twa  strips  of 
land  separated  by  lands  belonging  to  the  United 
States,  and,  by  a  nearly  simultaneous  movement, 
parties,  several  of  whom  are  his  employee,  enter 
under  the  Homestead  and  Pre-Emption  Laws  up- 
on the  public  lands  separating  his  lands  thus  mak- 
ing one  compact  tract,  when  there  was  no  special 
movement  towards  making  settlements  on  the 
public  lands  in  the  neighborhood,  and  the  whole 
tract  was  inclosed  with  one  line  of  fence,  and 
no  crops  were  harvested  on  the  separate  settle- 
ments, but  complainant^s  cattle  grazed  over  the 
entire  tract,  and  the  money  with  which  the  land 
was  entered  was  furnished  by  him,  and  each  set- 
tler immediately  after  obtaining  his  certificate  of 
entry  conveyed  his  land  to  complainant  at  prices 
much  less  than  a  fair  cash  value,  his  title  to  such 
government  land  is  so  doubtful  that  one  who  has 
contracted  to  purchase  the  same  will  not  be  com- 
pelled to  perform  his  oontracti 

(January  86, 1880.) 

APPEAL  by  defendant,  from  a  decree  of  the 
Superior  Court  of  Cook  County  (Jamison, 
J,),  in  favor  of  [daintifl  in  an  action  to  enforce 
8D«cific  performance  of  a  contract  for  the  ex- 
change of  lands.    Benersed, 


NoTK.— Pubifc  lands;  vested  irUerett;  when  acquired. 

When  aO  the  preliminary  acts  prescribed  by  the 
?re-Empti<m  Laws,  including  the  payment  of  the 
price  of  the  land,  have  been  performed  by  the  set- 
tler, he  for  the  first  time  acquires  a  vested  Interest 
in  the  premises  occupied  by  him,  of  which  be  can- 
not be  subsequently  deprived.  Wirth  v.  Branson, 
«U.S.ll8  (a6L.ed.86). 

Where  the  plaint  iff  below  derived  hlB  title  through 
a  pre-emption  claim  this  entry  was  held  to  be  valid 
hy  the  state  courts  of  Arkansas,  and  a  sufficient 
1^^  title  to  sustain  ejectment.  Hale  v.  Gaines,  68 
U.  8. 2E  How.  144  a6  L  ed.  264). 

When  the  title  to  the  public  land  has  passed  out 
of  the  United  States  by  conflicting;  patents,  there 
can  be  no  objection  to  the  practice  adopted  by  the 
conrti  of  a  State  to  give  effect  to  the  better  right  in 
any  form  of  remedy  the  Legislature  or  courts  of 
the  State  may  prescribe.  Bagnell  v.  Broderick,  88 
U.  8. 18  Pet.  486  aO  L.  ed.  285). 

Where  the  right  to  a  patent  is  vested  in  the  pur- 
chaser, the  government  holds  a  naked  legal  title  in 
trust  for  him.  HcOung  v.  Steen,  82  Fed.  Bep.  878 ; 
U.  8.  V.  Freyberg,  82  Fed.  Hep.  196;  Hamilton  v. 
<3old  ft  SOver  Mln.  Go.  88  Fed.  Bep.  602. 

lintry  upon  piihlle  land. 

Entry  may  be  made  in  any  name  appropriated  by 
the  party  making  entry.  Long  v.  McDow,  2  West. 
Bep.  180, 87  Mo.  197. 

'  Ad  entry  cannot  be  made,  under  the  Fre-Emption 
lavs,  by  one  in  trust  for  another ;  and  a  court  of 
equity  cannot  decree  that  it  was  so  made.  Warren 
▼.  Van  Brunt,  86  U.  8. 19  Wall.  646  (23  L.  ed.  219). 

An  entry  is  the  commencement  of  title;  and  equity 
^Ql  sustain  a  valid  entry  against  a  patent  founded 
00  a  prior  defective  entry,  if  issued  after  the  valid 
«&try  was  made.   Hoof  nngle  v.  Anderson,  20  U.  S. 
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7  Wheat  212  (5  L.  ed.  487);  MoArthur  v.  Browder,  17 
U.  8. 4  Wheat.  488  (4  L  ed.  682);  Brush  v.  Ware,  40 
U.  8. 15 Pet.  9BaO  L.  ed.  072). 

But  it  never  sustains  an  entry  made  after  the  date 
of  the  patent.  Hoof  nagle  v.  Anderson,  and  Brush 
y.  Ware,  euprcL 

An  entry  of  land  in  Ohio,  which  was  made  in  the 
name  of  a  person  who  was  dead  at  the  time  of  the 
entry,  is  a  nullity.  McDonald  v.  Smalley,  81  U.  8. 
6  Pet  261  (8  L.  ed.  aoi) ;  Gait  v.  Galloway,  29  U.  8. 4 
Pet882(7L.ed.876). 

An  amended  entry  retains  its  original  character 
so  far  as  it  is  unchanged  by  the  amendment  So  far 
as  it  is  changed  it  is  a  new  entry.  McArthur  v. 
Browder,  supra. 

Although  the  practice  exists  in  some  States  of 
giving  in  evidence  a  special  entry  in  aid  of  a  patent, 
and  dating  the  legal  title  from  the  date  of  the  entry, 
yet  the  entry  can  only  come  In,  in  aid  of  the  legal 
title,  and,  standing  alone,  1b  no  evidence  of  such  ti- 
tle, when  opposed  to  a  patent  for  the  same  land. 
Bagnell  v.  Broderick,  88  U.  &  18  Pet  486  ao  L.  ed. 
286). 

Homestead  entry  on  public  land. 

The  term  ^*  entry  **  covers  a  homestead  and  town- 
site  entry,  as  well  as  a  private  entry  made  by  a  settler 
after  the  close  of  the  public  sales.  Denny  v.  Dod- 
son,  82  Fed.  Rep.  809. 

One  making  a  homestead  entry  under  the  laws  of 
the  United  States  may,  after  receiving  his  final  cer- 
tificate and  before  he  receives  a  patent,  make  a  valid 
mortgage  upon  the  land.  Lewis  v.  Wetherell,  86 
Minn.  886. 

A  settler  making  a  homestead  entry  on  public 
lands  of  the  United  States  and  continuing  to  reside 
thereon,  and  making  Improvements  according  to 
the  requirement  of  the  land  laws,  has  the  executive 
right  CO  his  posscflBlpn,  though  ho  may  never  acquire 
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Statement  by  Ballejr,  J,: 

This  was  a  bill  in  chancery  brought  by  John 
R.  Stuyveaant  against  James  B.  Close,  for  the 
specific  performance  of  the  following  con- 
tract: 

Stuyyesant,  July  22, 1887. 

James  B.  Close: 

I  will  exchange  my  Osborne  County  Ranch, 
consisting  of  four  thousand  three  hundred  and 
twenty  (4,820)  acres,  clear  of  all  incumbrances, 
for  your  equities  in  Wabash  Avenue,  Congress 
Street  and  Lytle  Street  properties  in  Chicago. 
Incumbrances  as  follows: 

On  Wabash  Avenue,  mortgage  for  thirty- 
eight  thousand  two  hundred  and  fifty  dollars 
($88,250). 

On  Lytle  Street,  mortage  for  four  thousand 
five  hundred  dollars  (4,500). 

On  Congress  Street,  mortgage  for  eight 
thousand  dollars  ($8,000). 

Taxes  for  1887  to  be  paid  by  parties  owning 
properties  previous  to  August  1,  1887.  J.  R. 
Btuyvesant  pays  taxes  for  1887  on  Osborne 
County  Ranch  *and  J.  B.  Close  pays  1887  taxes 
on  Chicago  property. 

I  agree  that  J.  B.  Close  shall  collect  all  re- 
ceipts coming  from  his  Chicago  property  up  to 
April  80,  18^8;  he  agreeing  to  pay  ail  expenses 
coming  due  on  same  property  up  to  April  80, 
1888. 

Providing  that  I  can  have  the  use  of  said 
ranch  for  wintering  mj  stock  until  May  20, 
1888,  with  such  crops  and  hay  as  may  be  upon 
the  ranch  at  this  present  time. 

Jno.  R.  Stuyvesant 

1  agree  to  above  terms,  and  accept  the  ez- 
cbangr  James  B.  Close. 


The  lands  designated  in  the  contnoct  as  the 
complainant's  "Osborne  County  Ranch"  con- 
sists of  4,820  acres  of  land  situate  in  Osborne 
County  in  the  State  of  Kansas.  There  is  do 
controversy  as  to  the  identity  or  description, 
cither  of  said  lands,  or  of  the  several  pieces  of 
property  in  Chicago  to  be  given  in  exchange 
therefor  bv  the  defendant. 

The  bill  describes  the  several  tracts  of  land 
included  in  the  ranch  by  their  legal  subdivis- 
ions, and  alleges  that  the  ranch,  as  was  well 
known  to  the  defendant,  was  substantially  in- 
closed and  occupied  by  the  complainant;  that 
the  defendant  was  in  possession  of  and  had  an 
equitable  interest  in  the  several  pieces  of  prop- 
erty in  Chicago  in  the  contract  mentioned,  said 
property  being  subject  to  certain  mortgages  as 
therein  stated;  that  the  complainant  was  ready 
and  willing  to  make  said  exchange  and  carry 
out  said  agreement  in  good  faith  on  his  part, 
and  had  so  notified  the  defendant,  but  that  the 
defendant  refused  to  carry  out  or  perform  the 
a^n^eement,  and  that  he  had  waived  a  tender  to 
him  by  the  complainant  of  a  deed  or  deeds  of 
the  ranch  property. 

The  answer  admits  the  execution  of  the 
agreement  as  alleged;  also  that  at  the  date  of 
the  agreement  the  defendant  was  the  owner  of 
saidpieces  of  property  in  Chicaeo  except  that 
on  Wabash  Avenue,  and. in  that  he  had  a  lease- 
hold interest:  that  the  ranch  embraced  the  sev- 
eral tracts  of  land  described  in  the  bill;  that  the 
defendant  waived  a  tender  to  him  by  the  com- 
plainant of  a  deed  or  deeds  of  said  lands,  and 
that  the  complainant  was  ready  and  willing  to 
execute  to  the  defendant  deeds  purporting  to 
convey  to  him  the  lands  included  in  the  ranch; 
that  at  the  date  of  the  agreement  the  ranch  was 


a  iegai  title.    Burlington,  etc.  R.  Co.  v.  Johnson,  88 
Kan  IJb. 

The  I'lght  tc  remain  on  public  land  In  order  to 
perforn  the  requirements  of  the  Act  of  Oongress 
and.,  according  to  its  rules,  perfect  an  incipient  title, 
is  a  right  asserted  under  and  granted  by  the  law  of 
the  United  States.  U.  &  v.  Waddell,  m  U  8. 76  (28 
L.9d.e78) 

Righl  of  pre-emption ;  hew  ereaUd, 

To  create  a  right  of  pre-emption,  there  must  be 
settlement,  inhabitation  and  improvement  by  the 
pre-emptoz^— conditions  which  cannot  be  met  when 
the  land  is  in  the  occupation  of  another.  Hosmer 
V.  Wallace,  97  U.  S.  675  (S4  L.  ed.  UaO). 

The  Pre-Emption  Laws  require  a  residence  both 
continuous  and  personal.  The  settler  may  be  ex- 
cused for  temporary  absences  caused  by  well 
founded  apprehensions  of  violence,  by  sickness,  by 
the  presence  of  an  epidemic,  by  judicial  compul- 
sion, or  by  an  engagement  in  the  military  or  naval 
service.    Dohall  v.  Dllla,  U4  U.  8.  47  (29  L.  ed.  61). 

A  settlement  made  on  land  by  another  person, 
who  cultivated  it  for  the  proprietor,  would  be  suf- 
ficient to  constitute '*an  actual  settlement,**  though 
the  proprietor  should  not  reside  in  person  on  the 
estate  or  within  the  territory.  Hickle  v.  Starke, 
26  CJ.  8. 1  Pet.  94  (7  L.  ed.  87). 

Under  the  Act  of  Congress  of  1868,  as  to  public 
lands  in  California,  a  person  claiming  the  right  of 
pre-emption  cannot  establish  a  valid  claim  for 
lands  unless  his  dwelling-house  is  on  some  part  of 
it.  Ferguson  v.  McLaughlin,  96  U.  8. 174  (24  L.  ed. 
624). 

Cannot  enter  upon  land  in  poueetion  of  another. 

One  person  cannot  enter  upon  Uind  in  the  pos- 
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session  of  another,  for  the  purpose  of  pre-emption. 
Kendall  v.  Waters,  68  CaL  28. 

One  who  forcibly  enters  on  land  in  the  actual  pos- 
session of  another  cannot  thereby  acquire  any  right 
to  such  land  under  the  Homestead  Laws,  although 
the  one  in  poseeasion  have  no  title  good  against  the 
United  8tates  or  the  State.  Hambleton  v.  Duhain, 
n  CaL  186. 

No  right  of  pre-emption  can  be  established  by 
settlement  and  improvement  on  public  land,  where 
the  claimant  forcibly  intruded  upon  the  possessiOD 
of  one  who  had  already  settled  upon,  improved  and 
mclosed  the  same  land.  Atherton  v.  Fowler,  96  U. 
8.  618  (24  L.  ed.  78S};  Trenouth  v.  San  Frandaco, 
100  U.  8. 251  (26  L.  ed.  626). 

Such  an  intrusion,  although  made  under  pretense 
of  pre-empting  the  land,  is  but  a  naked,  unlawful 
trespass,  and  cannot  Initiate  a  right  of  pre-emp- 
tion.   Atherton  v.  Fowler,  supra. 

Notice  of  daim  to  be  fOed. 

Under  the  Act  of  March  8, 1853,  a  person,  to  aiv> 
quire  a  pre-emption  right  in  land,  should  file  the 
required  notice  of  his  claim  in  the  land  office  for 
the  district  within  three  months  after  the  plats  of 
the  siu*vey  of  the  lands  are  returned  to  the  land 
office.  Lansdale  v.  Daniels,  100  ;U.  8.  118  (26  L.  ed* 
587). 

Certificates  of  entru^ 

Where  a  party  obtains  a  certificate  of  entry  at  a 
United  States  land  office,  he  obtains  an  imperfect 
title,  but  upon  which,  by  the  laws  of  this  State,  h» 
could  maintain  an  action  of  ejectment  against  any 
person  not  having  a  better  title.  Callahan  v» 
Davis,  6  West.  Rep.  662, 90  Mo.  78. 

The  term  ''  bona  jide^^^  as  applied  to  a  pre-empi- 
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ftuhstsnUally  inclosed  and  occupied  by  tbe  com- 
plainant and  that  such  fact  was  then  well 
known  to  the  defendant. 

Tbe  answer  denies  that,  at  the  date  of 'the 
agreement  or  at  any  time  since,  the  complain- 
ant was  able  to  penorm  the  terms  and  condi- 
lions  of  the  ai^reement  on  his  part,  or  that  then 
or  at  any  time  since  he  was  tne  owner  of  said 
randi;  and  alleges  that  at  the  date  of  the  agree- 
ment and  at  the  time  the  delivery  of  deeds  bv 
the  complainant  to  Uie  defendant  was  waived, 
the  title  to  certain  portions  of  the  ranch,  in- 
cluding in  all  about  1,700  acres,  was  In  the 
United  States;  that  said  lands  to  which  the 
defendant  had  no  title  were  of  the  value  of 
$30,000  and  formed  a  principal  part  of  the 
consideration  for  which  the  defendant  was  in- 
duced to  enter  into  said  contract;  that  said  sev- 
eral tracts  of  land  were  entered  at  tbe  land  of- 
fice in  the  district  in  which  they  were  situate  un- 
der the  Homestead  and  Pre-Emption  Laws,  by 
divers  persons  by  direction  of  and  for  the  ben- 
efit of  tbe  complainant;  that  said  entries  were 
in  violation  of  said  laws  and  void;  that  the 
\yanies  who,  bv  the  procurement  of  the  com- 
)  I.-iint  made  siud  entries,  having  resided  on  said 
Ian Js  only  for  a  sufficient  time  to  make  a  mere- 
ly colorable  and  formal  compliance  with  the 
law,  filed  their  final  proofs  and  obtained  from 
tbe  register  and  receiver  final  certificates  of 
entry  under  the  Homestead  and  Pre-Emption 
Laws,  and  then  immediately  conveyed  the  sev- 


eral tracts  entered  by  them  respectively  to  the 
complainant,  and  that  such  conveyances  were 
executed  in  pursuance  of  a  previous  agreement 
and  understanding  with  the  complainant,  made 
and  entered  into  prior  to  the  date  of  their  final 
proofs;  that  no  patent  has  been  issued  by  the 
United  States  for  any  of  said  lands,  nor  u  the 
complainant  or  either  of  his  ^ntors  endtled 
to  such  patent,  but  all  of  said  certificates  of 
eutrj  are  subject  to  cancellation  by  the  com- 
missioner of  the  general  land  office  as  being  in 
violation  of  the  Homestead  and  Pre-Emption 
Laws,  and  in  fraud  of  the  United  States;  and 
that  if  a  patent  or  patents  should  issue  on  said 
entries  or  any  of  them,  such  patent  or  patents 
would  be  subject  to  cancellation  by  a  court  of 
equity  at  the  suit  of  the  United  States,  for  the 
reasons  above  stated. 

The  answer  further  alleges  that  prior  to  the 
making  of  said  agreement,  the  complainant 
represented  to  the  defendant  that  all  of  said 
lands,  with  the  exception  of  one  or  two  eighty 
acre  tracts,  had  been  patented,  and  that  de- 
fendant, believing  and  relyinff  on  such  repre- 
sentation, was  induced  to  ana  did  enter  into 
said  agreement;  that  after  tbe  agreement  was 
made  and  tbe  complainant  had  submitted  to 
the  defendant  an  abstract  of  title  to  said  ranch, 
the  defendant  for  the  first  time  discovered  that 
the  several  tracts  above  mentioned  were  un- 
patented; and  on  further  inquiry  he  ascer- 
tained that  long  before  the  date  of  either  of 


tioQ  claimant,  was  intended  to  destirnate  one  who 
had  settled  upon  land  subject  to  preemption,  with 
the  intention  to  acquire  his  title,  and  had  complied 
or  was  proceeding  to  oompiy,  in  good  faith,  with 
the  requirements  of  tbe  law  to  perfect  bis  right  to 
It   Hosmer  v.  Wallace,  97  U.  8.  675  (24  L.  ed.  1180). 

He  is  then  entitled  to  a  certificate  of  entry  from 
the  local  land  officer,  and,  ultimately,  to  a  patent 
for  tbe  lands  from  the  United  States.  Hutohings 
r.  Low  (The  Yoeemite  Valley  Case),  8B  U.  S.  15  Wall. 
77(21L.ed.  82). 

The  holders  of  a  pre-emption  certiflcate  which 
had  been  lasued  by  the  United  States,  entered,  and 
paid  for  by  them,  have,  previous  to  a  patent,  such 
an  equitable  estate  in  such  lands  as  will  subject  it 
to  sale  under  execution  by  the  statutes  of  Iowa. 
Leri  V.  Thompson,  46  U.  S.  4  How.  17  (11  L  ed.  850). 

Proof9  of  tetUement, 

The  Pre-Emption  Act  of  1880  did  not  require 
proofs  of  settlement  to  be  made  in  the  presence  of 
the  register  and  receiven  and,  although  the  oom- 
miasioner  directed  it  to  be  so  taken,  yet,  where  it 
was  taken  before  the  register  only,  this  was  suffi- 
cient, both  officers  having  decided  in  favor  of  the 
claim,  and  the  commissioner  having  received  the 
money  paid  by  ttie  claimant.  Tbe  commiflBioner 
had  the  same  power  to  dispense  with,  as  to  make, 
the  regulation.  Lytle  v.  Ark.  50  U.  8.  9  How.  814 
a8L.'0d.l58). 

Tbe  register  and  receiver  of  the  land  district  are 
not  required  to  meet  and  Jointly  consider  the  suffi- 
ciency of  the  proof  of  settlement  and  improvement 
by  pre-emptors.  If  both  are  satisfied,  that  is  all 
that  tbe  law  requires.  Potter  v.  U.  8.  107  U.  8. 126 
37  L.  ed.  380). 

Where  tbe  affidavit  to  sustain  a  claim  to  pre-emp- 
tion stated  that  claimant  was  an  actual  settler  on 
tbe  land,  but  the  proofs  established  that  claimant 
went  on  the  land  into  a  log  pen,  without  a  roof, 
and  stayed  there  only  one  night,  it  1b  void  for  fraud. 
Harkneas  v.  Underbill.  66  U.  8.  1  Black,  816  a7  L. 
«1.  SOB). 

A  riiiit  of  pre-emption  Is  not  prejudiced  by  a  re- 
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fusal  of  the  local  land  officers  to  receive  proof  of 
settlement.  Sbepley  v.  Cowan,  91  U.  8.  880  (28  L. 
ed.424). 

Oath  of  prtF^mvtor, 

Tbe  oath  of  tbe  pre-emptor,  which  is  a  part  of  tbe 
proof  required  by  law  to  entitle  to  tbe  right  of 
pre-emption,  may  be  taken  before  either  tbe  reg- 
ister or  receiver.   Potter  v.  U.  8.  supni. 
Conira/ctM  of  oM/tMl  aetUers. 

Contracts  made  by  actual  settlers  of  tbe  public 
lands,  concerning  their  possessory  rights  and  tbe 
title  to  be  acquired  in  future  from  the  United 
States,  are  valid  as  between  the  parties  to  the  con- 
tract, except  in  cases  where  Congress  has  imposed 
restrictions  on  such  contracts.  Lamb  v.  Daven- 
port, 86  U.  8.  18  Wall.  807  (21  L.  ed.  760);  Davenport 
v.  Lamb,  80  U.  S.  IS  WaU.  418  (20  L.  ed.  666). 

The  pre-emptioner  formerly  had  no  transferable 
right  prior  to  tbe  issuing  of  tbe  patent.  Arbour  v. 
Nettles,  12  La.  Ann.  217 ;  Poirrier  v.  Wbite,  2  La. 
Ann.  084 ;  Penn  v.  Ott,  12  La.  Ann.  288 ;  Stanbrougb 
V.  Wilson,  18  La.  Ann.  494 ;  Doe  v.  Hays,  1  Ind.  247; 
McElyea  v.  Hayter,  2  Port  (Ala.)  148;  (>mdlir  v. 
Orms,  7  Port  (Ala.)  68;  Glenn  v.  Thistle,  23  Miss. 
42, 49;  Wilkerson  v.  Majrfleld,  27  Miss.  612 ;  McTyer 
V.  McDowell,  86  Ala.  80 ;  Paulding  v.  Grimsley,  10 
Mo.  210 ;  eorUra^  Randall  v.  Edert,  7  Minn.  460;  Kel- 
iom  V.  Easley,  2  Abb.  U.  8.  566. 

But  this  did  not  prevent  the  pre-emptor  from 
selling  his  land  after  the  entry.  Myers  v.  Croft,  80 
U.  8. 18  Wall.  201  (20  L.  ed.  662). 

The  Act  of  1884  in  regard  to  pre-emption  rights 
of  settlers  on  public  lands,  revived  the  Acts  of  1882 
and  of  1880  on  the  same  subject,  and  allowed  the  as- 
signment of  pre-emption  rights  to  pass  an  equi- 
table title.  Marks  v.  Dickson,  61 U.  8. 20  How.  Wi 
(15  L.  ed.  1002). 

But  the  Act  of  Congress  of  1841  forbids  the  sale  of 
pre-emptive  rights  to  the  public  lands  acquired  by 
settlement  and  improvement  Qulnby  v.  Conlan, 
104  U.k3.  420  (20L.  ed.  80O). 

Lands  offered  for  sole. 

The  Act  of  1870  gives  a  claimant  of  pre-emption 
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Bald  entries,  tbe  complainant  entered  into  and 
took  possession  of  tbe  whole  of  said  ranch  and 
included  in  his  inclosure  all  of  the  tracts  afore- 
said; and  it  appearing  from  such  abstract  of 
title  that  the  tracts  entered  as  aforesaid  were 
conveyed  to  the  complainant  by  divers  parties 
by  deeds  executed  within  a  few  davs  after 
final  proofs  made  by  the  vendors, complainant's 
attention  was  called  to  the  circumstance,  and  it 
was  agreed  upon  and  understood  by  and  be- 
tween complainant  and  defendant  that  it  had 
a  suspicious  look,  and  that  in  view  of  it,  and 
of  the  fact  that  the  complainant  had  entered 
into  possession  prior  to  the  date  of  the  entries, 
defendant  was  justified  in  suspecting  that  said 
conveyances  were  made  in  pursuance  of  an 
understanding  and  agreement  entered  into 
prior  to  the  date  of  final  proofs  between  the 
complainant  and  the  parties  who  made  the  en- 
tries, and  that  such  entries  and  final  proofs 
were  made  for  the  complainant's  benefit,  and  in 
violation  of  the  Homestead  and  Pre-£mption 
Laws;  and  that  it  was  further  understood  and 
agreed  by  and  between  complainant  and  de- 
fendant that  it  would  be  unjust  and  inequi- 
table to  force  such  title  upon  the  defendant 
without  giving  him  acceptable  security  to  in- 
demnify him  against  a  failure  of  title;  Uiat  the 
negotiation  between  the  complainant  and  de- 
fendant was  broken  o£f,  and  the  contract  re- 
scinded by  the  defendant,  because  of  the  con- 


tinual failure  of  the  complainant  to  furnish  ac 
ceptable  security  to  indemnify  him  against 
such  failure  of  title. 

A,  replication  was  filed,  and,  the  cause  com- 
ing on  to  l^e  heard  on  pleadings  and  proofs,  a 
decree  was  rendered  specifically  enforcing  said 
contract;  and  from  that  decree  the  defendant 
has  appealed  to  this  court. 

The  further  facts  in  the  case  are  suflSciently 
stated  in  the  opinion  of  the  court. 

Messrs,  Monk  ft  Elliott,  for  appellant: 

Defendant  cannot  be  required  to  accept  a 
doubtful  title. 

Fry,  Spec.  Perf.  §§  576,  577;  Sugd.  Vend. 
&  P.  389;  StapylUm  v.  Seott,  16  Ves.  Jr.  372; 
Laioes  v.  Ltish,  14  Ves.  Jr.  547;  Brovm  v.  Canr 
non,  10  lU.  174. 

Certificates  of  the  register  and  receiver  are 
not  final  nor  conclusive,  but  preliminary  only, 
and  subject  to  review  by  the  department.  Nor 
can  a  purchaser  before  patent  claim  protection 
as  a  bonafldepuTchaaeT, 

Rev.  Stat.  S§  441,  455,  2368.  2273;  Barnard 
V.  Ashley,  59  U.  S.  18  How.  48  (15  L.  ed.  285)- 
Harkness  v.  UnderhiU,  66  U.  8.  1  Black,  316 
(17  L.  ed.  208);  Boot  v.  Shields,  1  Woolw.  864; 
Bo(me  V.  OhUes,  85  U.  S.  10  Pet  177  (9  L.  ed. 
888);  Story,  Eq.  §  1502;  Fenn  v.  Holme,  62  U. 
S.  21  How.  481  (16  L.  ed.  198);  Hooper  v. 
Seheimer,  64  U.  8.  28  How.  285  (16  L.  ed.  452); 


riffhts  elgrhteen  months  from  the  time  limited 
for  his  declaratoiy  statement  to  make  payment  and 
proof.  Morriflon  v.  Stalnaker,  104  U.  8.  218  (26  L. 
ed.  741). 

Until  such  payment  and  entry,  the  Pre-Bmptlon 
Laws  grive  to  the  settler  a  privUegre  only,  in  case 
the  lands  are  offered  for  sale,  of  purohasing  them,  in 
preference  to  others.    Hutchings  v.  Low,  supra. 

On  payment  of  tbe  purchase  price  and  iasue  of 
tbe  receiver's  final  receipt,  the  full  equitable  title 
passes,  whfch  maybe  conveyed  by  a  quitclaim  prior 
to  tbe  patent.    McQung  v.  Steen,  82  Fed.  Bep.  878. 

Where  a  pre-emptor  of  public  land  took  a  re- 
ceiver's receipt  for  payment,  his  failure  to  appeal 
from  a  cancellation  of  his  entry  by  the  commis- 
sioner of  the  general  land  office,  made  without  his 
knowledge,  where  he  did  not  learn  of  it  for  several 
months  thereafter,  cannot  defeat  his  title.  Glidden 
V.  Union  Pac.  R.  Oo.  80  Fed.  flep.  MO. 

A  certificate  of  purchase  of  public  land  cannot 
be  assailed  in  a* collateral  proceeding.  HamOton  v. 
Gold  ft  Silver  Min.  Co.  88  Fed.  Bep.  682. 

Purchaser  not  compelled  to  take  dotibtfvl  tUU, 

Equity  will  not  compel  a  purchaser  to  take  a 
doubtful  title;  but  if  the  complainant,  who  is  vend- 
or, can,  by  his  own  act,  make  a  good  title  accord, 
ing  to  the  contract  at  the  time  of  tbe  decree,  it  is 
sufficient.  Oakey  v.  Cook,  6  Gent.  Rep.  45, 41 N.  J. 
Eq.SSO. 

A  purchaser  will  not  be  compelled  to  accept  a 
title  which  is  in  the  least  degree  doubtful.  Fry, 
8pec.  Ferf .  8d  Am.  ed.  fi  882;  3  Parson?,  Co*it.  6th  ed. 
880;  Sugd.  Vend,  ft  P.  14th  ed.  chaps.  10, 11,  pp.  1, 2; 
Richmond  v.  Gray,  8  Allen,  26;  Sturtevant  v. 
Jaques,  14  Allen,  623:  Jeffries  v.  Jeffries,  117  Mass. 
184 ;  Cunningham  v.  Blake,  121  Mass.  883 ;  Butts  v. 
Andrews,  186  Mass.  221 ;  Sohier  v.  Williams,  1  Curt 
C.  C  479 ;  Hartley  v.  Smith,  Buck,  368 ;  Jervoise  v. 
Duke  of  Northumberland,  1  Jac.  ft  W.  560 ;  Pyrke 
V.  Waddlngham,  10  Hare,  1 ;  Swayne  v.  Lyon,  67  Pa. 
436-480 ;  Griffin  v.  Cunningham,  19  Gratt.  671;  Hy- 
mers  v.  Branch,  6  Mo.  A  pp.  611 ;  TiUotson  v.  Ges- 
ner,  83  N.  J.  Eq.  818 ;  Cornell  v.  Andrews,  85  N.  J. 
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flq.  7;  OomeD  v.  Andrus,  86  N.|J.  Eq.  821;  Gill  v. 
Wells,  60  Md.  492;  People  v.  Stock  Brokers  Bldg. 
Co.  28  Hun,  274;  affd.  92  N.  Y.  96:  Chesman  v.  Cum- 
mings,  2  New  Eng.  Rep.  862, 142  Mass.  65. 

But  if  tbe  complainant,  who  is  vendor,  can,  by 
his  own  act,  make  a  good  title  according  to  the  con- 
tract at  the  time  of  the  decree,  it  Is  sufficient. 
Hobeon  v.  Buchanan,  96  N.  C.  444;  Oakey  v.  Cook, 
5  Cent.  Rep.  45, 41  N.  J.  Eq.  880;  Tiffin  v.  Bhawhan, 
1  West.  Rep.  66,  48  Ohio,  178 ;  Mastin  v.  Grimes,  4 
West.  Rep.  877, 88  Mo.  478. 

A  purchaser  will  not  be  bound  to  accept  a  title 
by  adverse  possession,  which  depends  upon  a  long 
and  difficult  investigation  of  facts.  Cbesman  v. 
Cummings,  supra;  Noyes  v.  Johnson,  130  Mass.  486. 

The  court  will  not  require  defendant  to  accept  a 
title  incumbered,  but  will  require  him  to  accept  an 
unincumbered  title,  If  the  complainant  tenders 
such  title  at  the  time  of,  and  in  accordance  with, 
the  decree  of  tbe  court.  Oakey  v.  Cook,  5  Cent. 
Rep.  46, 41 N.  J.  Eq.  86a 

A  purchaser  will  not  be  compelled  to  accept  the 
deed  of  bis  vendor,  when  a  suit  is  pending,  in  which 
an  adverse  claim  Is  set  up,  until  there  has  been  a 
decision  of  the  suit.  He  wlU  not  be  forced  to  pur- 
chase a  lawsuit.  Waterman,  Spec  Perf.  412;  Earl 
V.  Campbell,  14  How.  Pr.  880 ;  Dobbs  v.  Norcroes, 
24  N.  J.  Eq.  827;  Linn  v.  McLean,  80  Ahu  887. 

In  suit  for  a  specific  performance  complainant 
must  be  able  to  make  a  title  free  from  reasonable 
doubt.  Morrison  v.  Einstra,  66  Miss.  78;  Collier  v. 
McBean,  L.  R.  1  Ch.  A  pp.  Cos.  81 ;  Rede  v.  Oakee,  4 
De  G.  J.  ft  8.  605;  Bensel  v.  Gray,  80  N.  Y.  517;  Sey- 
mour v.  Be  Lancy,  Hopk.  Ch.  486;  Jeffries  v.  Jef- 
fries, 117  Mass.  184;  8  Pom.  Eq.  Jur.  448. 

Tbe  rule  is  fundamental  that  the  purchaser  will 
not  be  compelled  to  accept  a  doubtful  title.  Lud- 
low V.  O^Neil,  29  Ohio  St.  182 ;  Wilson  v.  Tappan,  6 
Ohio,  172 ;  Richmond  v.  Gray,  8  Allen,  27 :  Watts  v. 
Waddle,  1  McLean,  200;  Powell  v.  Conant,  88  Mich. 
396 ;  y  reeland  v.  Blau  velt,  28  N.  J.  Eq.  488 :  Stapyl- 
ton  V.  Scott,  18  Yes.  Jr.  425 ;  WUlcox  v.  Bellaers,  11 
Eng.  Ch.  286 ;  1  Turn,  ft  R.  481;  Bates  T.  Delavan  5 
Paige,  299. 
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Langdan  v.  Sherwood,  124  U.  8.  74  (81  L.  ed. 
S44);  Copp,  Land  Owner,  18;  10  Copp,  L.  0.198; 
11  Copp,  L.  O.  181;  12  Copp,  L.  0.  289;  Copp, 
L.  L.  919;  Bandall  v.  Edert,  7  Minn.  450;  Oray 
▼.  StoekUm,  8  Minn.  529;  CarroU  v.  Safford,  44 
U.  S.  8  How.  441  (11  L.  ed.  671);  VanUmgeren 
?.  Heferman,  88  N.  W.  Rep.  52;  Bobbins  v. 
Bann,  54  Dl.  48;  Moore  v.  Botbim,  96  U.  8. 580 
(24  L.  ed.  848). 

The  entries  are  fraudulent  in  their  inception. 
Collusion  between  Stujvesant  and  entrymen, 
though  not  necessary  to  defeat  the  entries,  was 
clearly  established  by  the  evidence. 

Lester,  L.  L.  279;  12  Copp,  Land  Owner, 
889,  198,  265 ;  Elaek  v.  Wright,  9  Lred.  L. 
447;  Broum,  v.  Behoek,  77  Pa.  477;  Ourlewis  ▼. 
CoriUld,  1  Q.  B.  814;  BcUdmn  v.  Whiteomb, 
71  Mo.  651.  • 

The  afBdavit  of  pre-emptors  filed  in  depart- 
ment is  entitled  to  no  additional  weight,  because 
introduced  by  defendant. 

Tundt  V.  Bdrtruftft,  41  111.  9. 

Purchase  in  self  defense  is  not  equivalent  to 
plea  of  bonajide  purchaser. 

Wait  V.  BmiiA,  92  SI.  890;  Boseman  v.  Miller, 

84  HI.  297;  Brovm  v.  Welch,  18  HI.  848. 

The  question  of  title  is  governed  not  bylaws 
of  Kansas  nor  of  Llinois,  but  by  rules  of  de- 
dsion  which  prevail  in  the  general  land  office. 
Tried  by  that  test,  the  entnes  are  fatally  de- 
fective. 

Dar^  ▼.  McCarthy,  85  Ean.  722;  Lee  v. 
Miwm,  116  U.  8. 48  (29  L.  ed.  570);  Qainhy  v. 
CoiOan,  1(H  U.  8.  420  (26  L.  ed.  800);  Murray 
V.  EOie,  8  Cent.  Rep.  150, 112  Pa.  485. 

Mr,  W.  !•  Culver,  with  Mr.  E.  B, 
HeCwi:,  for  appellee: 

The  law  of  the  situs  governs. 

SedfiT.  &  W.  Trial  of  Titles,  %  828;  8tory, 
Confl.X.  §  868  «<  seq,;  Bissdl  v.  Terry,  69  III. 
190;  U.  8.  V.  Crosby,  11  U.  8.  7  Cranch,  115  (8 
L.  ed.  287);  Clark  v.  Graham,  19  U.  8.  6 
Wheat  577  (5  L.  ed.  884);  MeCormick  v.  Sidli- 
tant,  28  U.  8.  10  Wheat  192  (6  L.  ed.  800); 
Brine  v.  Ins.  Co,  96  U.  8.  627  (24  L.  ed.  858). 

Under  the  laws  of  Kansas  a  register's  certifi- 
cate is  proof  of  tiUe  equivalent  to  a  patent. 

Comp.  Laws  Kan.  1885,  p.  651,  §  888;  Bru- 
nery.MaTilow,  21111^;  MeConnellv.  WHeox, 
%  HI.  844,  872;  Isaacs  v.  Steel,  4  HL  97-99; 
Whiteside  v.  Diwrs,  5  lU.  886;  BriU  v.  Stiles, 

85  III.  805,  809;  CarroU  v.  Safford,  44  U.  8.  8 
How.  441,  460  (11  L.  ed.  671):  Johnson  v. 
TwDsl^,  80  U.  8.  18  Wall.  72  (20  L.  ed.  485); 
Jones  V.  {7.  S,  85  Fed.  Rep.  561;  Smith  v. 
Ewing,  11  8awy.  56;  McDowell  v.  Morgan,  28 
HL  528;  Camp  v.  Smith,  2  Minn.  155;  Cornelius 
V.  Kessel,  58  Wis.  287;  SiUyman  v.  King,  86 
Iowa,  207;  Moyer  v.  McCullough,  1  Ind. 
839. 

It  is  not  in  the  power  of  the  commissioner 
genera]  of  the  general  land  office  to  declare  an 
entry  void. 

BriUv.  Stiles,  85  HI.  805;  Rogers  v.  Brent,  10 
HI.  578,  578;  CarroU  v.  Safford,  44  U.  8. 3  How. 
441(11  L.  ed.  671);  Jones  v.  U,  S,  85  Fed.  Rep. 
661;  Perry  v.  CHanlon,  11  Mo.  685. 

The  doubt,  whether  of  law  or  fact,  sufficient 
to  reject  a  title,  must  be  a  grave  and  reasonable 
one. 

Chitty,  Cont  2d  Am.  ed.  title.  Specific  Per- 
formance, p.  1497;  Sturtevant  v.  Jaqves,  14 
Allen,  5^;  Osbaldeston  v.  Askewy  1  Russ.  160. 
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The  legal  presumption  In  favor  of  appellee's 
title  cannot  be  rebutted  in  this  proceeding  in  the 
manner  attempted. 

The  register's  certificates  cannot.be  assailed 
in  this  proceeding,  on  the  ground  that  they  were 
issued  on  insufficicDt  or  false  evidence. 

St.  Louis  Smelting  dt  Btf,  Co,  v.  Kemp,  104 
U.  8.  686  (26  L.  ed.  875);  Beard  y.  Federy,  70  U. 
8.  8  WaU.  478-489  (18  L.  ed.  88-91);  Moffat  v. 
U.  5.  112  U.  8.  80  (28  L.  ed.  626);  uTs.  v. 
Minor,  114  U.  8.  288  (29  L.  ed.  110). 

If  a  state  of  facts  exists  upon  which  a  patent 
might  issue,  the  law  presumes  as  agsinst  col- 
lateral attacks  that  the  facts  existed. 

Beard  v.  Federy,  and  U.  S  v.  Minor,  supra; 
Moore  v.  Wilkinson,  18  Cal,  47a-487;  Lee  v. 
Johnson,  116  U.  8.  48(29  L.  ed.  570);  BoJiaU  v. 
DiUa,  114  U.  8.  47  (29  L.  ed.  61). 

The  evidence  shows  the  appellee  to  have 
purchased  in  good  faith  and  for  value,  and  this 
protects  him. 

The  testimony  taken  does  not  deny  to  the 
appellee  the  relief  he  prays. 

Myers  v.  Crqft,  80  U.  8.  18  Wall.  291  (20  L. 
ed.  562);  Maxwell  Land  Grant  Case,  121  U.  8. 
825  (80  L.  ed.  949);  D,  S.  v.  Throckmorton,  98 
U.  8.  61  (25  L.  ed.  98);  Colorado  Coal  d  Iron 
Co.  V.  U.  S.  128  U.  8.  807  (81  L.  ed.  182),  re- 
versing same  case  in  18  Fed.  Rep.  278. 

Balleyt  /.,  delivered  the  opinion  of  the 
court: 

The  pleadings  and  evidence  on  the  part  of 
the  complainant  are  clearly  sufficient,  prima 
fade,  to  entitle  him  to  a  decree  for  Uie  specific 
performance  of  the  contract  alleged  in  the  bill; 
and  the  questions,  therefore,  to  be  considered 
are  those  which  arise  upon  the  case  made  by  the 
defendant 

The  contract  sought  to  be  specifically  en- 
forced is  for  the  exchange,  by  the  defendant  of 
his  interest  in  certain  bieces  of  real  property 
in  Chicago  for  about  4,820  acres  of  land  in  Os- 
borne County,  Kansas,  known  as  the  complain- 
ant's Osborne  County  Ranch. "  There  is  no  con- 
troversy as  to  the  identity,  description,  or 
title  of  the  defendant's  Chicago  property — ^the 
only  questions  litigated  being  those  which  per- 
tain to  the  validity  of  the  complainant's  title  to 
a  portion  of  the  Kansas  lands. 

It  is  admitted  that  the  complainant  is  the 
owner  in  fee  and  able  to  convey  a  good  title  to 
about  2,400  acres  of  said  lands;  but  it  is  insisted 
that  as  to  the  residue  he  has  no  title  which  tho 
defendant  should  be  compelled  to  accept  as  the 
consideration  for  the  performance  of  his  con> 
tract  to  convey  to  the  complainant  his  Chicago 
property. 

The  defendant  offered  no  evidence  tending 
to  prove  the  representation  by  the  complainant, 
alleged  in  the  answer,  that  all  the  lands  em- 
brace in  his  ranch,  with  the  exception  of  one 
or  two  eighty  acre  tracts,  had  been  patented, 
nor  any  evidence  tending  to  prove  the  aver- 
ments of  the  answer  in  relation  to  a  subsequent 
agreement  or  understundin^  between  him  and 
the  complainant  that  the  curcumstances  under 
which  the  latter  obtained  title  to  a  portion  of 
his  lands  were  suspicious,  and  that  it  would  be 
unjust  and  inequitable  to  force  said  lands  upon 
the  defendant  without  giving  him  suitable  se- 
curity against  a  failure  of  title.  The  defense 
then  is  based  solely  upon  the  evidence  tending 
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to  fbow  defects  or  iDflrmities  Id  the  compldin- 
aDt'8  Utle. 

It  appears  that  1.920  acres  of  said  land  had 
been  conveyed  to  the  complainant  by  warranty 
deeds  executed  by  various  parties  who  had  en- 
tered the  same  under  the  provisions  of  the  Pre- 
Emption  and  Homesteaa  Laws  of  the  United 
States,  and  obtained  proper  certificates  of  entry 
from  the  register  and  receiver  of  the  local  land 
office.  Of  this  land  1,280  acres  were  entered 
by  nine  different  purchasers  under  the  Pre- 
ffmption  Laws,  ana  640  acres  by  four  different 
parlies  under  the  Homestead  Laws.  At  the  time 
the  bill  was  filed  no  patents  seem  to  have  been 
issued  to  the  purchasers  for  any  portion  of  this 
land;  but  at  tne  date  of  the  decree  patents  had 
been  issued  for  three  of  the  tracts  entered  un- 
der the  Homestead  Law.  and  the  fourth  had 
been  approved  by  the  proper  officers  of  the 
^neral  land  office  and  sent  to  the  recorder's 
division,  which  had  charge  of  the  issvung  of 
patents,  to  be  patented.  Of  the  nine  tracts  en- 
tered under  the  Pre-Emption  Law ,  two  had  been 
approved  for  patents  and  sent  to  the  recorder's 
division  to  be  patented,  and  the  residue,  con- 
tnining  960  acres  in  all,  were  in  the  pre-emption 
division  awaltine  examination. 

It  cannot  be  doubted  that  these  certificates 
of  entry,  if  obtained  in  good  faith  and  after  a 
■due  compliance  with  all  the  i'equirements  of 
the  Pre-Emption  and  Homestead  Laws,  vested 
in  the  holders  of  the  certificates  a  complete  equi- 
table title  to  the  lands  Their  certificates  vested 
in  them  the  absolute  right,  even  as  against  the 
United  States,  to  the  possession,  control  and 
enjoyment  of  the  land;  and  tlieir  title  was  one 
which  they  had  a  perfect  right,  at  any  time 
after  the  certificates  were  issued,  to  convey  to 
others.  Myers  v.  Crop,  80  U.  8.  18  Wall.  291 
m  L.  ed.  662];  BMins  v.  Bun;?,  54  111.  48; 
Volemany.  Allen,  75  Mo.  382;  Knight  v.  Leary, 
54  Wis.  459. 

In  this  State,  under  our  statute,  such  certifi- 
cates are  held  to  be  evidence  of  legal  title  and 
for  most  purposes  to  be  equivalent  to  a  patent; 
and  it  is  suggested  by  counsel  that  a  similar 
effect  is  given' to  them  by  the  Statutes  of  Kan- 
sas. How  that  mav  be  we  cannot  iudiclall^ 
know,  as  the  recora  furnishes  us  with  no  evi- 
dence as  to  what  the  laws  of  Kansas  are;  and 
we  are  not  permitted  to  take  judicial  knowledge 
of  the  laws  of  another  State. 

The  defense,  however,  rests  upon  the  allega- 
tion that  said  certificates  of  entry  were  obtained 
in  fraud  of  the  Pre-Emption  and  Homestead 
Laws  of  the  United  States.  It  is  alleged  that 
the  several  parties  who  made  said  entries  did 
so  by  the  procurement  and  for  the  benefit  of 
the  complainant;  that  they  resided  on  said  lands 
onlv  for  a  sufficient  time  to  make  a  merely  col- 
orable and  formal  compliance  with  the  law. 
4ind  then  filed  their  final  proofs  and  obtained 
certificates  of  entry,  and  immediately  conveyed 
the  tracts  entered  by  them  respectively  to  the 
complainant  in  pursuance  of  a  previous  agree- 
ment and  understanding  between  him  and  tnem 
made  prior  to  the  date  of  the  final  proofs. 

There  can  be  no  doubt,  if  these  allegations 
are  sustained  by  the  evidence,  that  the  entries 
were  in  violation  of  law  and  a  fraud  upon  the 
United  States. 

It  was  clearly  the  policy  of  Congress,  in  pass- 
ing the  Pre-!£miption  and  Homestead  liiws, 
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to  confine  the  benefits  of  ttiose  laws  to  actual 
settlers  u\K>n  the  public  lands,  and  to  prohibit 
all  contracts  and  understandings  entered  into 
prior  to  the  issuing  of  the  fins!  certificates  of 
entry,  by  which  the  benefit  of  the  entiy  would 
inure  directly  or  indirectly  to  any  third  party. 
All  assignments  and  transfers  of  the  pre-emp- 
tion right  are  declared  to  be  null  and  void,  and 
it  is  provided  that  any  person  claiming  the 
benefit  of  such  pre-emption,  before  he  shall  be 
allowed  to  enter  the  lauds  pre-empted,  shall 
make  oath  before  the  register  or  receiver  of  the 
land  district  in  which  the  land  is  situated,  stat- 
ing, amon^  other  things,  that  he  has  not  settled 
upon  and  improved  such  land  to  sell  the  same 
on  speculation,  but  in  good  faith  to  appropri- 
ate it  to  his  own  exclusive  use,  and  that  he  has 
not  directly  or  indii^ctly  made  any  agreement 
or  contract  in  any  way  or  manner  with  any 
person  whatever,  by  which  the  title  which  he 
may  acquire  from  the  Government  of  the  United 
States  shall  inure,  in  whole  or  in  part,  to  the 
benefit  of  any  person  other  than  himself.  Rev. 
Stat  U.  S.  g§  2202,  2263. 

The  decision  of  the  present  case  must  turn 
upon  the  force  and  effect  to  be  given  to  the  evi- 
dence bearing  upon  the  issue  of  fraud  raised  by 
the  defendant's  answer.  In  considering  that 
question  it  should  be  remembered  that  t£e  de- 
fendant does  not  take  upon  himself  the  burden 
of  proving  thai  the  entries  were  fraudulent,  by 
evidence  which  would  justify  a  court  having 
jurisdiction  of  that  question  to  pronounce  them 
fraudulent  and  cancel  them  for  that  reason. 
All  the  defendant  is  bound  to  show  is  that  the 
title  which  the  complainant  is  prepared  to  tender 
him  is  doubtful.  '*It  is  sufficient  if  the  facts 
throw  a  cloud  on  the  title  and  render  it  suspi- 
cious  in  the  minds  of  reasonable  men."  Siiyder 
Y.Spaulding,  57111.  480;  Waterman,  Specrerf. 
§  411,  and  authorities  cited. 

As  said  in  Dobbs  v,  Narcroas,  24  N.  J.  Eq.  827: 
"Every  purchaser  of  land  has  a  right  to  de- 
mand a  title  which  shall  put  him  in  all  reason- 
able security,  and  which  &all  protect  him  from 
anxiety,  lest  annoying,  if  not  successful,  suits 
be  brought  against  him  and  probably  take  from 
him  or  his  representatives,  land  upon  which 
money  was  invested.  He  should  have  a  title 
which  shall  enable  him,  not  only  to  hold  his 
land,  but  to  hold  it  in  peace,  and  if  he  wishes 
to  sell  it,  to  be  reasonably  sure  that  no  flaw  will 
come   up  to  disturb  its   marketable  value." 

True,  as  said  by  Lord  Eldon  of  Stapylton  v. 
Scott,  16  Ves.  Jr.  272,  the  doubt  ought  to  be 
"considerable  and  rational— such  as  would  and 
ought  to  induce  a  prudent  man  to  pause  and 
hesitate;  not  based  on  captious,  frivolous  and 
astute  niceties,  but  such  as  produce  real  bona 
fide  hesitation  in  the  mind  of  the  chancellor.' 
'See  Pomeroy,  Spec.  Perf.  §§  198-206. 

Let  us  consider  the  evidence  in  the  light  of 
these  well  recognized  principles,  and  see  wheth 
er  it  is  sufficient  to  throw  such  a  doubt  upon 
the  complainant's  title  as  should  constitute  a 
sufficient  reason  for  refusing  a  decree  of  spe- 
cific performance. 

Shortly  before  any  of  the  parties  who  made 
the  entries  in  question  went  upon  said  land  for 
the  purpose  of  making  pre-emption  or  estab- 
lishing homesteads,  the  complainant  acquired 
the  title  to  about  2,400  acres  of  the  land  in  ques- 
tion with  the  view  of  eslabli^^hing  thereon  a 
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cattle  ranch.  Tbat  land  lay  In  two  separate 
bodies,  the  intervening  land  constituting  a  con- 
siderable portion  of  the  lands  afterward  entered 
under  Uie  Pre-Emption  and  Homestead  Laws 
and  conveyed  to  the  complainant  None  of 
said  lands  were  subject  to  private  entry,  and  the 
only  mode  in  which  the  complainant  could  ob- 
tain title  thereto  was  by  conveyance  from  others 
who  might  enter  them  under  the  Pre-Emption 
or  Homestead  Laws. 

By  a  movement  nearly  simultaneous,  or 
covering  at  most  not  more  than  three  or  four 
months,  the  parties  in  question  made  their 
settlements  on  their  respective  tracts  of  land, 
said  tracts  embracing  the  land  lying  be- 
tween the  two  tracts  already  owned  by  the 
complainant  and  other  lands  adjoining—tbus, 
with  the  exception  of  one  or  two  small  outly- 
ing tracts,  forming,  with  that  already  owned 
by  tbe  complainant,  a  compact  bodv  of  land. 
Several  of  said  settlers  are  ^own  to  nave  been 
emplovfo  of  the  complainant.  It  is  not  pre- 
tended that  there  was  not  an  abimdance  of 
other  lands  in  the  vindnity  open  to  pre-emp- 
tion; nor  does  it  appear  Uiat  there  was  at  the 
time  any  special  movement  in  the  direction  of 
making  settlements  on  the  public  lands  in  the 
neighborhood,  except  upon  the  precise  lands  to 
which  the  complainant  desired  to  acquire  title 
in  order  to  form  his  ranch. 

While  the  settlements  in  question  were  be- 
ing made  or  shortly  afterwards,  the  complain- 
ant built  a  fence  upon  the  external  boundary 
line  of  the  entire  ranch,  thus  inclosing  his  own 
land  and  that  of  the  settlers  in  one  mclosure; 
and  it  seems  that  from  that  time  he  had  prac- 
tically tbe  possession  and  use  of  the  entire  in- 
closure  for  pasturing  and  herding  his  cattle. 
The  settlers,  it  is  true,  appear  to  have  cultivat- 
ed a  small  portion  of  their  respective  tracts; 
bot  it  does  not  appear,  except,  perhaps,  in  a  sin- 
gle instance,  that  the  pieces  of  land  so  cultivated 
were  in  any  way  fenced  off  or  otherwise  pro- 
tected from  the  complainant's  cattle;  and  in 
most  cases  the  inference  from  the  evidence  is 
very  strong  that  no  crops  were  harvested.  A 
small  house  was  built  upon  each  tract  settled 
upon;  but,  in  several  instances  at  least,  it  is 
shown  that  they  were  built  by  workmen  in  the 
complainant's  employ  and  paid  for  with  money 
furnished  by  him. 

The  settlers,  as  a  rule,  seem  to  have  been 
poor  persons,  and  presumably  without  the  nec- 
essary funds  to  improve  and  pay  for  their  land; 
but  it  appears  that  in  every  case  when  the  set- 
tlement was  made  under  the  Pre-Emption  Law, 
the  settler,  instead  of  availing  himself  of  the 
long  term  of  credit  which  tbe  law  ^ves,  en- 
tered and  paid  for  his  land  at  the  expiration  of 
the  shortest  period  at  which  such  entry  could 
be  made;  and  in  the  cases  where  the  settle- 
ments were  made  under  the  Homestead  Law. 
each  settler,  instead  of  occupying  his  land  for 
the  prescribed  period  of  five  yearb  and  then 
obtaining  his  patent  without  paying  the  gov- 
ernment for  the  land,  availed  hiniself  at  the 
expiration  of  six  months  from  the  date  of  his 
settlement  of  the  privilege  given  by  the  Home- 
stead Law  of  commuting  his  homestead  right 
to  a  cash  entry.  In  several  cases  the  evidence 
furnishes  ground  for  a  reasonable  inference 
that  the  money  by  which  the  land  was  entered 
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and  paid  for  was  furnished  directly  by  the 
complainant 

Each  of  the  settlers,  in  his  final  proofs,  in 
cataloguing  and  giving  the  value  of  his  improve- 
ments, states  and  ^ves  prominence  to  the 
amount  of  fencing  on  his  land.  This  seems  to^ 
constitute  in  most  cases  the  most  important 
element  of  expenditure.      • 

Those  whose  lands  were  situated  next  to  the 
boundary  of  the  ranch,  and  along  whose  line 
the  fence  was  built,  gave  the  number  of  rods 
of  fence  on  their  land.  Those  owning  tracta 
in  the  interior  of  the  ranch  stated  simply  that 
their  lands  were  inclosed  with  a  fence.  The 
only  fence  then  in  fact  on  said  lands  by  which 
any  of  the  tracts  were  inclosed  was  the  fence 
built  around  the  entire  ranch,  and  that  waa 
built  by  the  complainant  at  his  own  expense 
and  for  his  own  use,  and  with  which  the  set- 
tlers had  nothing  to  do. 

The  evidence  shows  that  each  settler,  almost 
immediately  after  obtaining  his  certificate  of 
entry,  conveyed  his  land  to  the  complainant. 
Of  these  conveyances  one  was  made  the  day 
the  certificate  of  entry  was  issued,  one  the  sec- 
ond day  thereafter,  one  in  four  days,  two 
in  five  djays,  three  in  nine  days,  and  the  others 
within  a  period  not  much  longer. 

The  evidence  also  furnishes  the  basis  for  a 
fair  inference  that  the  prices  paid  by  the  com- 
plainant were  much  less  than  the  fair  cash 
value  of  the  land  after  entry,  and  that  the  prices 
paid  were  made  up  of  the  government  price 
and  a  reasonable  compensation  to  the  settlers 
for  their  services. 

Evidence  is  given  of  admissions  by  one  or 
more  of  the  settlers,  made  by  them  while  in 
possession  of  their  land  and  before  final  entry, 
tending  to  show  that  the^  were  then  expecting 
and  intending  to  transfer  their  lands  to  the 
complainant  as  soon  as  their  title  should  be 
perfected. 

While  many  of  the  foregoing  circumstances, 
considered  separately,  may  perhaps  possess  but 
little  significance  as  bearing  upon  the  cjuestion 
of  the  good  faith  of  the  several  settlers  m  mak- 
ing their  settlement  on  their  lands,  their  cumu- 
lative force  is  sufficient,  to  say  the  least,  to 
raise  in  the  mind  of  any  reasonable  man  a 
strong  doubt  or  suspicion  as  to  the  validity  of 
the  complainant's  title.  They  point  with  a 
significance  which  it  is  very  difficult  to  resist, 
to  the  conclusion  that  the  complainant  pro- 
cured these  various  settlements  and  entries  to 
be  made  in  his  own  interest  and  for  his  own 
benefit,  and  that  the  whole  proceeding  was 
merely  colorable,  and  carried  on  for  tbe  pur- 
pose of  enabling  him,  bv  indirect  and  illegal 
means,  to  obtain  from  the  United  States  tbe 
title  to  the  lands  which  he  desired  to  own  in 
order  to  establish  his  proposed  cattle  ranch. 

The  complainant,  it  is  true,  introduced  evi- 
dence tending  to  rebut  the  inferences  to  be 
drawn  from  the  foregoing  facts;  tbe  most  im- 
portant part  of  which  consists  of  his  own  testi- 
mony, in  which  he  positively  denies  having 
had  any  arrangement,  understanding,  agree-, 
ment,  or  undertaking  with  any  of  the  settlers 
before  they  made  their  final  proofs,  that  he 
would  buy  their  land. 

Among  the  proofs  offered  by  the  defendant 
also  are  certified  copies  of  the  final  proofs  made 
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by  the  settlers  before  Ibe  ofiQcers  of  the  local  land 
omce,  in  which  each  makes  the  affidavit  pre- 
scribed by  the  Pre- Emption  or  Homestead  Laws. 
These  papers  appear  not  to  have  been  offered, 
however,  as  proof  of  the  facts  therein  stated; 
but  the  offer  was  specially  limited  to  the  pur- 
pose of  showing  the  mode  in  which  the  settlers 
complied  with  the^provisions  of  the  law  in 
relation  to  final  proofs. 

Some  question  is  raised  as  to  whether  these 
affidavits  should  not  be  considered  as  evidence 
of  the  truth  of  the  statements  therein  made, 
notwithstanding  the  form  of  the  offer.  It  is 
clear  that  they  were  competent  evidence  onlv 
for  the  purpose  for  which  they  were  offered, 
and  that  neither  party  had  a  nght  to  resort  to 
them  OS  proof  of  any  other  fact 

When  documents  are  competent  evidence  for 
one  purpoee  and  incompetent  for  all  others,  the 
party  offering  them  has  a  right  to  protect  him- 
self against  their  use  as  evidence  upon  any 
other  question  by  limiting  his  offer  to  the  spe- 
cific purpose  for  which  they  are  competent. 
When  oflfered  in  that  manner  the  other  party 
obtains  no  right  to  use  them  as  proofs  upon  any 
other  issue. 

.  Had  the  affidavits  in  question  been  offered 
and  received  generally,  doubtless  a  different 
rule  would  have  been  applied;  but  as  the  offer 
was  made,  they  were  clearly  incompetent  for 
any  other  purpose  than  that  for  which  they 
were  offered. 

If  the  complainant  had  desired  to  corroborate 
his  own  testimony  by  that  of  the  settlers,  he 
should  have  producea  them  in  court  or  taken 
their  depositions*  and  under  the  circumstances, 
the  entire  absence  of  the  testimony  of  the  set- 
tlers lays  a  foundation  for  inferences  unf avor- 
able  to  him. 


But  as  we  view  the  law  applicable  to  the  case, 
we  are  not  called  upon  to  settle  the  conflict  in 
the  evidence  or  determine  decisively  whether 
the  complainant's  title  is  good  or  baa. 

As  said  by  Mr.  Waterman,  in  his  Treatise  on 
the  Specific  Performance  of  Contracts,  g  411: 
"  It  was  formerly  the  practice  of  the  court  to 
decide  in  all  cases  of  disputed  tide,  either  for 
or  against  the  validity  ox  the  title,  and  either 
compel  the  purchaser  to  take  it  as  good  or  to 
dismiss  the  bill  on  the  ground  that  it  was  bad. 
But  now  the  court,  without  deciding  that  the 
title  is  bad,  may  regard  it  as  so  doubtful  that  it 
willnaot  compel  the  purchaser  to  take  it." 

The  wisdom  of  this  rule  is  manifest  in  all 
cases  where,  as  in  this  case,  the  defect  of  title 
consists  of  some  right  outstanding  in  some 
party  not  before  the  court.  The  proceeding  la 
in  personam,  and  not  in  rem,  and  so  is  binding 
upon  nobody  except  the  parties  before  the 
court.  However  we  may  decide  the  case,  the 
Government  of  the  United  States  will  not  be 
boimd,  but  will  be  at  lil)erty  to  pursue  its  ap- 
propriate remedy  for  the  cancellation  of  the 
certificates  of  entry  and  Uie  resumption  of  the 
title  to  itself.  Under  these  circumstances  it 
would  be  clearly  inequitable  to  force  upon  the 
defendant  a  doubtful  title  and  hand  him  oyer 
to  an  uncertain  contest  with  the  United  States. 
He  by  his  contract  has  a  right  to  demand  of 
the  complainant  a  good  title,  and  one  free  from 
reasonable  doubt.  Such  title,  in  our  judgment, 
the  complainant  has  not  been  able  to  show,  and 
the  court  therefore  should  have  refused  to  de- 
cree a  specific  performance  of  the  contract. 

The  decree  toiU  be  reversed^  and  the  eause  re^ 
manded  far  further  proeeedinffs  not  ineonM$teni 
toith  this  opinion. 
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The  raretlee  on  the  bond  of  the  wumignoe 

of  an  iD8olvent*8  estate  conditioned  for  the  faith- 
ful performance  of  his  duties  are  not  liable  for 
his  conversion  to  the  use  of  tbe  estate  of  proper- 
ty not  belon^rinflT  to  it. 

(January  80, 1889.) 

APPEAL  by  plaintiffs,  from  a  Judgment  of 
the  Superior  Court  of  Monterey  County 
sustaining  a  demurrer  to  the  complaint  as  to 


the  sureties  in  an  action  upon  an  assignee'! 
bond.    Afirmed. 

(Commissioners'  decision.) 

The  facts  fully  appear  in  the  opinion  of  the 
commissioner. 

Mestrs,  S.  F.  Oeil  and  BL  V.  Morehoose» 
for  appellants: 

The  taking  of  the  property  of  the  plaintiffs 
for  the  use  of  the  insolvent's  estate  was  a  breach 
of  the  condition  of  the  bond  for  the  faithful 
performance  of  the  duties  devolving  upon  him 
as  such  assignee. 

People  V.  BdiuyUr,  4  N.  Y.  178,  held  that 
"Where  the  sheriff,  having  in  his  hands  a 
process  against  the  property  of  the  defendant 


NOTB.— I(la2><lity  of  eurety  and  guarantor, 

A  surety  or  gruarantor  is  not  liable  beyond  the 
strict  terms  of  his  engagement ;  and  in  thlB  respect 
he  is  a  favorite  of  the  law,  as  to  his  rights.  People 
y.  Ghahners,  SO  N.  Y.  154;  Chase  v.  McDonald,  7  Har. 
ft  J.  leO;  Law  v.  East  India  Ck>.  i  Yes.  Jr.  8S4;  Lud- 
low V.  Simond,  3  OaL  Gas.  1. 

A  claim  against  him  is  fftr(et(88(m<  juris.  Kings- 
bury V.  Weatfall,  81 N.  Y.  860. 

If  he  doets  not  assent  to  any  variation  in  his  con- 
tract, and  a  variation  hi  made,  it  is  fatal.  Miller  v. 
Btewart,  22  U.  8.  9  Wheat.  080  (6  L.  ed,  189). 

8  L.  R.  A. 


The  soreties  in  one  State  were  held  not  liable  for 
property  received  by  the  principal  in  another  State 
though  the  property  was  removed  to  ttie  former 
State  and  there  converted  and  the  proceeds  re- 
turned to  tlie  proper  tribunal  as  assets.  Keaton  v. 
Campbell,  3  Humph.  2S4. 

The  court  may  discbarge  the  sureties  from  future, 
but  not  firom  past,  liabilities.  Trimmier  v.  Trail,  9 
Bailey,  L.  480. 

On  taking  away  the  administration  from  him* 
their  liability  ceases  for  everything  but  his  pait  of- 
ficial misconduct.  Folk  v.  Wisener,  8  Humph.  G2f}  ; 
Enicks  v.  Powell,  2  Strobh.  Eq.  190. 


See  also  19  L.  R.  A.  183. 


1888. 


Best  y.  Johnsoii. 


tberein,  seizes  by  virtue  thereof  the  goods  of 
another  person,  be  is  guilty  of  official  miscon- 
duct; and  he  and  his  sureties  thereby  become 
liable  on  bis  official  bond." 

See  Skinner  y.  Phillips ,  4  Mass.  69;  Archer 
y.  NMe,  3  Maine,  418;  Harris  y.  Hanson,  11 
Maine,  241;  CarmeuJc  y.  Com.  5  Binn.  184;  For- 
sffthe  y.  Eais,^J,  J.  Marsh.  299;  Com.  y.  Stock- 
ton, 6  T.  B.  Mon.  192;  Van  Pelt  y.  Littler,  14 
Cal.  194. 

Such  being  the  case,  the  rule  is  the  same  here, 
to  wit:  that  where  an  assignee  takes  the  prop- 
erty of  A  and  conyerts  it  to  the  benefit  of  B, 
an  insoWent  debtor,  he  is  liable  on  his  official 
bond,  for  he  is  a  trespasser. 

See  Lammon  y.  Fsusier,  111  U.  S.  17  (28  L. 
ed.  337). 

Messrs.  Dom  &  Parker*  for  respondents:  • 

Originally  it  was  held  that  a  sheriff  was  not 
responsible  on  his  bond  where  he  took  the 
property  of  one  person  under  a  writ  against 
another,  for  the  reason  that  in  doing  so  the 
sheriff  was  a  trespasser  and  did  not  act  in  his 
official  capacity,  and  a  distinction  was  drawn 
between  acts  done  tirtute  offldi,  and  acts  done 
colore  officii  (Ez  parte  Beed,  4  Hill,  672,  and 
other  cases  cited  in  Lammon  y.  Feusier,  111  U. 
8.  17,  28  li.  ed.  337) ;  but  that  doctrine  was 
reyensed  and  modified,  and  the  reason  for  the 
change  was  stated  in  People  y.  Scftuyler,  4  N. 
Y.178. 

This  case  was  approved  in  Van  PbU  y.  Littler, 
14  Cal.  197,  and  m  Lammon  y.  Feusier,  111  U. 
8. 17  (28  L.  ed.  837). 

The  last  case  lays  particular  stress  upon  the 

Soint  that  when  a  United  States  Marshal  in  of- 
daily  executing  a  writ  takes  property  not 
named  in  the  writ,  the  property  is  in  his  offi- 
cial custody  and  under  the  control  of  the  court 

Here  the  assignee  had  no  writ  to  execute. 
His  acts  were  not  protected  by  process.  He 
would  stand  in  the  position  of  an  officer  with- 
out precept,  and  would  be  no  officer. 

Com,  y.  Kennard,  8  Pick.  135. 

An  officer  must  act  under  an  apparently  reg- 
ular process  or  authority  to  hold  the  sureties. 

Ootemor  y.  Perrine,  28  Ala.  807;  State  y. 
iran/i,21Wis.684;  Turner  y.  CoUier,  4  Heisk.89. 

A  sheriff's  bond  is  not  held  for  property 
taken  by  him  without  color  of  office. 

LowelU  y.  Parker,  10  Met.  309.  See  Com,  y. 
Cole,  7  B.  Mon.  250;  46  Am.  Dec.  506. 

The  duties  of  the  assignee  are  all  of  a  private 
character;  the  insolvent  and  the  creditors  are 
the  only  persons  interested  in  his  bond  or  who 
can  maintain  an  action  for  its  breach. 

Insolvent  Act  1880,  g  15. 

The  bond  is  conditioned  for  the  faithful  per- 
formance of  the  duties  of  assignee. 

IHd, 


The  duties  of  the  assignee  are  to  recover  the 
effects  of  the  insolvent  and  defend  or  prosecute 
suits  as  to  effects  of  estate  {Id.  §  18);  to  convert 
estate  into  money  (g§  21,  25,  Insolvent  Act 
1880);  and  finally  to  account  to  the  creditors. 
Id.  29,  34. 

The  liability  of  sureties  is  to  be  strictly  pur- 
sued  and  is  not  to  be  held  to  go  beyond  the  pre- 
cise stipulation  of  his  contract. 

Gates  V.  McKee,  13  N.  Y.  237;  People  v.  Bus- 
ter, 11  Cal.  215;  ScfOoss  v.  WhiU,  16  Cal.  65; 
Brown  v.  Lattimore,  17  Cal.  93.  See  McDonald 
v.  Fett,  49  Cal.  354;  JShutaee  v.  Johns,  38  Cal. 
23. 

Belcher,  0,  C,  delivered  the  following 
opinion: 

This  is  an  action  against  the  principal  and 
sureties  on  a  bond,  mSde  to  insure  the  faithful 
performance  by  the  principal  of  the  duties  de- 
volving upon  him  as  assignee  of  the  estate*of 
an  insolvent  debtor. 

The  complaint  alleges  the  appointment  of 
the  defendant,  Johnson,  as  assignee  of  the  es- 
tate; the  execution,  approval  ana  filing  of  the 
bond;  the  plaintiffs'  ownership  of  certain  de- 
scribed personal  property;  and  that  Johnson, 
while  acting  as  such  assignee,  wron^full^  and 
unlawfully  and  against  the  will  of  plaintiffs 
took  the  property  from  them,  and  converted  it 
to  the  use  and  benefit  of  the  estate,  and  after- 
wards on  demand,  many  times  made,  refused 
to  deliver  to  them  the  possession  thereof. 

The  prayer  is  for  a  judgment  for  the  value  of 
the  property,  with  damages  and  costs. 

A  ffeneral  demurrer  was  interposed  to  the 
comprint,  and  sustained  as  to  the  sureties 
Dom  and  Hoffman,  with  leave  to  plaintiffs  to 
amend. 

Plaintifb  declined  to  amend,  and  thereupon 
judgment  was  entered  that  they  take  nothing 
as  a^nst  the  sureties. 

The  statute  requires  the  assignee  of  an  insolv- 
ent's estate  to]  give  a  bond,  with  sureties,  con* 
ditioned  for  the  faithful  performance  of  the  du- 
ties devolving  upon  him;  and  it  provides  that 
"The  bond  shall  not  be  void  upon  the  first  re- 
covery, but  may  be  sued  upon  from  time  to 
time  by  any  creditor  aggneved,  in  his  own 
name,  until  the  whole  penalty  is  exhausted." 
Insolvent  Act  1880,  §  15. 

The  duties  of  an  assignee,  as  declared  by  the 
Act,  are  to  take  into  his  possession  all  the  es- 
tate of  Uie  insolvent  debtor,  except  property  ex- 
empt by  law  from  execution;  tf  need  be,  to  sue 
in  his  own  name,  and  recover  all  the  estate, 
debts  and  things  in  action  belonging  or  due  to 
such  debtor;  to  sell  the  property,  and  convert 
the  same  into  money  as  speedily  as  possible  on 
the  order  of  the  court;  and  to  keep  correct  ac- 


lUuBtraUon  of  doctrine  of  prlneipol  ease. 
The  doctrine  of  the  prlnoipal  ease  finds  apt  illus- 
tration in  cases  of  administration  of  estates  of 
decedents.  It  is  held  that  the  sureties  of  an  admin- 
istrator are  liable  only  for  their  official  acts,  and 
the  administrator^  official  bond  binds  the  sureties 
therein  only  for  the  performance  of  his  official 
duties.  8o  they  were  not  liable  for  the  proceeds  of 
a  sate  of  property  which  the  administrator  sold  as 
court  comniisBioner,  and  not  as  administrator. 
Beeves  v.  Steele, »  Head,  (M7. 

So  the  sureties  are  not  liable  where  the  adminis- 
trator sold  the  estate  but  did  not  take  good  Indors- 

8  L.  R.  A. 


ers  on  the  notes  taken  therefor  at  the  sale,  the 
agreement  among  the  heirs  being  that  the  estate 
should  be  sold  on  credit.  Hebert  v.  Hebert,  22  La. 
Ann.  806. 

So  the  sureties  of  an  administrator  are  not  liable 
for  funds  which  they  received  as  agent  for  the 
widow  and  heirs.    Shields  v.  Smith,  8  Bush,  GOl. 

So  it  has  been  held  that  the  sureties  on  an  admin- 
istrator's official  bond  are  not  liable  to  anyone 
except  the  creditors  and  heirs  of  the  estate ;  and 
that  they  are  not  liable  to  subsequent  purchasers 
injured  by  the  informal  sale  of  real  estate.  Long* 
pre  V.  White,  6  La.  388. 
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oouDts  of  all  moneys  received  by  him,  and  to 
pay  tliem  out  on  the  order  of  the  court  Sees. 
18,  21,  25,  29,  84. 

It  is  argued  for  appellants  that  Johnson,  as 
assignee,  had  a  right  to  take  uito  his  posses- 
sion only  such  property  as  belonged  to  the  in- 
Bolvent;  that  he  had  no  right  to  take  the  plaint- 
iffs' property;  and  that,  when  he  did  so,  and 
converted  it  to  the  use  of  the  estate,  he  violated 
the  conditions  of  his  bond,  and  he  and  his  sure- 
ties became  liable  thereon;  and  in  support  of 
this  theorv  counsel  cite  numerous  cases,  and, 
amone  others.  People  v.  Bchuyler,  4  N.  Y.  173; 
Van  Pelt  v.  Littler,  14  Cal.  194;  Lammon  v. 
Feuster,  111  U.  8.  17  [28  L.  ed.  887]. 

All  the  cases  cited  are  to  the  e£fect  that  if  a 
sheriff  or  constable,  having  in  his  hands  for 
service  a  writ  of  attachment  or  execution, seizes 
iheretmder  the  property  of  a  stranger  to  the 
writ,  he  becomes  a  trespasser,  and  is  guilty  of 
such  official  misconduct  as  makes  him  and  his 
sureties  liable  on  his  official  boiud. 

In  People  v.  Schuyler  the  court,  after  stat- 
ing that  the  defendant  was  a  sheriff,  and  that 
the  writ  was  delivered  to  and  received  by  him 
as  a  public  officer,  said: 

"His  sureties  undertook  that  he  should  faith- 
fully execute  the  process.  If  he  had  in  all 
things  performed  his  duty,  he  would  have 
seized  the  goods  of  Fay,  or  returned  the  writ, 
instead  of  which  he  levied  upon  the  goods  of 
Bachellor,  as  the  property  of  the  defendant  in 
the  attachment.    Upon  principle   and    upon 

Sounds  of  public  policy,  it  seems  to  me  that 
e  responsibility  of  his  sureties  should  be  dif- 
ferent from  those  they  would  incur  if  the  sheriff 
had  entered  upon  the  premises  of  the  relator, 
and  removed  his  goods  without  any  process 
whatever.  In  the  case  last  supposed  the  sheriff 
would  act  in  his  own  right,  and  might  be  re- 
sisted as  any  other  wron^  doer.  In  the  one  be- 
fore us  he  was  put  in  motion  by  leffal  authority, 
invoked  in  behalf  of  others,  and  could  com- 
mand the  power  of  the  county  to  aid  him  in 
its  execution." 
And  in  Tan  Pelt  v.  LitUer  the  court  said: 
"The  weight  of  authority,  and,  as  we  think, 
a  fair  construction  of  the  statute,  and  the  con- 
dition of  the  bond,  are  in  favor  of  the  mainte- 
nance of  the  action.  The  Legislature  intended 
that  the  officer  and  his  sureties  should  be  re- 
sponsible for  every  abuse  of  his  official  powers; 
and  we  think  there  could  not  well  be  a  more 
flagr&Dt  abuse  of  such  powers  than  the  seizing 
and  selling  of  the  property  of  one  person  under 
and  by  virtue  of  an  execution  against  another. 
He  does  not  act,  in  such  a  case,  in  a  private  and 
individual  capacity,  but  as  an  officer  clothed 
with  official  authority,  and  protected  by  the 
Judgment  of  a  court  and  the  process  which  he 


pretends  to  execute.  No  resistance  cnn  lawful- 
ly be  made  by  any  peison  whose  | property  ia 
thus  taken.  The  property  itself  may  be  de- 
tained, whether  legally  taken  or  not;  and  a 
summary  mode  is  provided  for  the  protection 
of  the  officer,  to  determine  disputes  iu  regard 
to  the  title.  To  hold  that  such  an  act  is  not 
official,  at  least  so  far  as  to  charge  the  sureties, 
it  appears  to  us,  would  be  in  contravention  of 
the  spirit  and  intention  of  the  statute." 

There  is  a  broad  and  obvious  distinction  be- 
tween the  cases  cited  and  the  case  in  band.  In 
those  cases  the  officer,  wheu  he  took  the  prop- 
erty, claimed  to  be  executing  process  issued 
from  a  competent  court,  ana  was  apparently 
acting  under  lawful  authority.  No  one  could 
rightfully  have  interfered  with  or  resisted  his 
seizure  of  the  property;  and,  if  needed,he  could 
have  called  to  his  assistance  the  potM  eomitcUue, 
Not  so  with  the  assignee.    He  had  no  writ  or 

{>rocess  to  serve.  He  was  not  put  in  motion  by 
egal  authority,  but  was  acting  at  his  own  in- 
stance, and  upon  his  own  authority.  He  could 
not  have  invoked  the  aid  of  &  posse  to  assist  him, 
but  might  have  been  resisted  like  any  other 
wrong  doer. 

The  duties  of  the  assignee  of  an  insolvent's 
estate  are  wholly  private.  He  is  to  take  charge 
of  and  manage  the  estate  for  the  benefit  of  the 
creditors,  and  they  are  the  only  persons  named 
in  the  Act  who  can  sue  on  the  bond.    Sec.  15. 

The  creditors  and  debtor  are  alone  interested 
in  the  amount  and  sufficiency  of  the  bond. 
Luhrs  V.  Ke'ly,  67  CaL  291. 

It  follows  that  the  liability  of  the  sureties  on 
the  assignee's  bond  is  different  from  the  liabili- 
ty of  the  sureties  on  a  sheriff's  bond. 

But  if  it  be  assumed  that  this  is  not  so,  and 
that  the  same  rule  is  to  be  applied  in  each  case, 
there  would  nevertheless  be  no  liability  upon 
the  sureties  here;  for  it  is  clear  that  the  liability 
of  the  assignee's  sureties  can  be  no  greater  tlian 
the  liability  of  a  sheriff's  sureties.  And  the 
rule  is  that  a  sheriff's  sureties  are  not  liable 
for  the  wrongful  seizure  or  detention  of  proper- 
ty or  money  when  not  made  by  him  under  proc- 
ess. State  V.  Mann,  21  Wis.  684;  Turnar  v. 
Collier,  4  Heisk.  89;  OowmoTY.  Perrine,  28 
Ala.  807;  Schlosa  v.  WhiU,  16  Cal.  66.  And  see 
Com.  V.  Cole,  7  B.  Mon.  200,  46  Am.  Dec.  606, 
and  notes. 

It  results,  therefore,  that  the  demurrer  was 
properly  sustained,  and  that  the  Judgment 
should  be  affirmed. 

We  concur:    Hayne*  C,  Foote,  C. 

Per  Curiam* 

For  the  reasons  given  in  the  foregoing  opin 
ion  the  judgment  U  affl/rmed. 
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woman  who»  on  the  death  of  her  hns- 


hand  without  haTin§^  made  any  other 
lirovifidon  Ibr  her»  becomes  entttted*  bv- 
an  antenuptial  contraet»  to  a  life  estate  in 
premises  insured  by  a  poUoy  providing  that  it 
shall  beoome  void  in  case  of  any  change  In  the 
title  or  possession  *^ezcept  by  succession  by  rea- 
son of  the  death  of  the  assured,*^  does  not  acquire 


NoTE.—F(re  insurance;  eUction  of  insurer  to  relmUd,  l  insurers  may  elect  to  rebuild  on  giving  a  stipulated 
In  New  York,  under  the  clause  in  a  policy  that  I  notice,  if  a  loss  occurs,  and  the  insurets  elect  to 
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her  TightB  by  suooeeslon,  and  to  not  entitled  to 
any  Interest  in  the  iirooeedB  of  the  policy. 

t.Iii  tbe  »lMBeiiee  of  any  coTenant*  oon- 
teaot,  agreement  or  underatandinff  that  the  hus- 
band Bbould  insure,  for  the  benefit  of  his  wife, 
property  in  which  she  acquired  a  life  interest  on 
hto  death  in  yirtue  of  an  antenuptial  contract,  she 
has  no  equitable  interest  in  the  proceeds  of  a 
policy  of  insurance  thereon. 

9,An  insurer's  option  to  pay  or  rebuild 

when  premises  are  destroyed  by  fire,  to  not  suf- 
ficient to  raise  an  equity  in  favor  of  third  persons 
disappointed  by  the  exercise  of  the  Insurer^s  elec- 
tion to  pay,  althou^  they  would  be  entitled  to 
the  use  of  Uie  structure  if  rebuilt. 

(February  12, 1880.) 

APPEALby  complainant,  from  a  decree  of  th® 
Chancery  Court  of  Rutherford  County  in 
favor  of  defendant  upon  an  agreed  case  sub- 
mitted to  the  court  to  determine  the  rights  of 
the  parties  to  the  proceeds  of  a  policy  of  fire 
insurance  issued  to  John  W.  Quarles,  deceased. 

The  facts  are  full^  set  out  in  the  opinion. 

Mr.  John  E*  Richardson*  for  appellant: 

The  existence,  in  the  contract  of  insurance 
in  question,  of  the  right  of  the  company  to 
elect  to  replace  the  house  or  pay  the  money  is 
a  clear  indication  of  the  intention  of  Mr. 
Quarles  to  provide  an  indemnity  for  the  bene- 
fit of  those  who  were  beneficially  interested  in 
the  house  itself. 

Wyman  v.  Wfman,  26  N.  Y.  268. 

That  complamant's  insistence  is  equitable  in 
the  broad  or  moral  sense  of  the  word  is  self 
evident;  that  it  is  equitable  in  the  legal  sense 
has  been  determined  m — 

Id.;  CulberUon  v.  Cox,  29  Minn.  809,  48  Am. 
Rep.  204. 

The  whole  superstructure  of  the  deddons  up- 
on the  subject  of  the  personal  ctiaracter  of  a  con- 
tract of  insurance  rests  upon  the  foundation  of 
two  English  cases: 

Lynt^  V.  DakeU,  4  Browne,  Pari.  Rep.  481; 
Sadier's  Co.  v.  Badcock,  2  Atk.  654. 


In  Culbertwn  ▼.  Cox  the  court  refuses  to  fol- 
low these  cases,  as  well  as  Mildmay  v.  Fol- 
gham,  8  Ves.  Jr.  471,  and  Wyman  v.  Prosser,  86 
Barb.  868,  and  concludes  that  "Where  the  in- 
sured dies  seised  of  the  property  during  the 
life  of  the  policy,  and  the  property  descends  or 
passes,  by  operation  of  law  or  will,  to  his  heirs, 
widow  or  devisees,  it  cannot  be  held  that  the 
personal  representative  is  entitled  to  recover 
the  proceeds  of  the  policy  as  a  part  of  the  gen- 
eral personal  estate  of  the  insured,  and  that  the 
widow,  heirs  or  devisees  who  have  really  sus- 
tained the  loss  have  no  interest  in  the  fund 
Tvhpp  reooveiifiu 

See  ffaxaU  v.  Shippen,  10  Leigh,  686,  84 
Am.  Dec.  745;  Pmrry  v.  Ashley,  8  Sun.  97; 
Herkimer  v.  Biee,  27  N.  Y.  168. 

Messrs.  Palmer  ft  Palmer,  for  appellee: 

A  policy  of  insurance  against  loss  by  fire,  on 
real  estate,  is  a  personal  contract  with  the  as- 
sured, intended  to  protect  and  indemnify  him 
for  such  damage  as  may  occur  by  fire  on  the 
property  insured.  Such  contracts  do  not  in 
any  manner  attach  to  the  realty;  they  do  not 
inhere  to  the  subject  of  the  insurance;  they  are 
not  agreements  or  covenAits  that  run  with  the 
property,  nor  do  they  become  incident  thereto 
so  as  to  pass  by  the  conveyance  or  transfer  of 
the  title  to  lands  or  buildings  thereon  situated. 

See  1  Wood,  Ins.  pp.  695-697,  §  829;  May, 
Ins.  p.  5,  §  6. 

On  the  death,  therefore,  of  the  assured,  his 
administrator  or  executor  b€<;omes  vested  with 
a  right  of  action  to  recover  upon  the  policy. 

See  8  Kent,  Com.  •376,  8T7. 

By  limiting  payment  to  himself,  his  exec- 
utors  or  administrators,  Mr.  Quarles  clearly  ex- 
cludes the  idea  that  anybody  else  should  take 
under  this  policy. 

In  all  the  cases  referred  to  by  text  writers, 
and  reported  decisions  where  contests  have  oc- 
curred between  executors  and  administrators 
and  the  widows  and  heirs  of  decedents,  the 
I  policies  have  without  exception  run  in  favor  of 
I  the  assured,  his  heirs  and  assigns,  or  assigns 


build  and  irlve  the  stipulated  notioe,  the  contract 
of  insurance  is  converted  into  a  building  contract. 
Morrell  v.  Ins.  Go.  88  N.  T.  429;  Beals  v.  Ins.  Go.  86 
N.  Y.  52S,  attg.  88  Barb.  614;  Good  v.  Ins.  Ck).  1  West. 
Bep.  K7,  48  Ohio  St.  894. 

In  MorreU  v.  Insurance  Company,  a  building  was 
Insured  agaiost  fire,  to  the  amount  of  18,000;  the 
policy  contained  the  following  clause:  '^In  the 
«ase  of  loss  or  dama^  to  the  property  insured  it 
ahaU  be  optional  with  the  company  to  replace  the 
ertlcle  lost  or  damaged  with  others  of  the  same 
kind  or  quality,  and  to  rebuild  or  repair  the  build- 
ing or  buildings  within  a  reasonable  time,  giving 
notice  of  their  Intention  to  do  so  within  twenty 
•days  aftar  having  received  the  preliminary  proofs 
•of  loss,*^  etc.  The  buflding  was  destrcjed  by  fire, 
and  the  oompany  gave  notice  that  they  were  pre- 
pared to  rebuild,  and  did  undertake  to  do  so;  it  was 
tield  that  after  the  election  and  notice,  a  contract 
to  rebuild  existed;  that  if  this  contract  was  not 
fulfilled  by  the  Insurer,  he  was  liable  for  the  dam- 
ages sustained  by  its  non-fulfillment.  Wynkoop  v. 
Ins.  Co.  91 N.  T.  478;  Fire  Asso.  of  Fhlla.  v.  Bosen- 
lltal,  1  Gent.  Bep.  875, 106  Pa.  474. 

When  an  election  is  open  between  alternative 
conditions  of  a  contract,  the  alternative  chosen 
mast  be  adhered  to;  an  election  once  made  is  irrev- 
ocable. Leake,  2A  ed.  879;  Baney  v.  Killmer,  1  Pa. 
^:  Beals  v.  Ins.  Cc\  86  N.  Y.  522;  Hellmann  v.  Ins. 
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Co.  76  N.  r.  7;  Benjamin,  Sales,  859;  Wharton, 
Cont.  628;  Fire  Asso.  of  Phlla.  v.  Bosenthal,  su- 
pra. 

If  the  Insured  immediately  proceeds  to  rebuild 
and  refuses  to  allow  insurers  to  do  so  after  notice, 
all  their  liability,  under  the  policy,  ceases.  Beals  v* 
Ins.  Co.,  and  Good  v.  Ins.  Co.,  supra. 

After  a  policy  is  converted  into  a  building  con- 
tract, the  insured  may  compromise  with  any  of  the 
insurance  companies,  there  being  several,  acting 
jointly,  without  releasing  other  companies.  Good 
V.  Ins.  Go.  supra. 

The  parties  are  deemed  to  contract  In  view  of 
city  ordinance^  and  where  a  building  is  partly  de- 
stroyed, and  an  application  to  repair  is  refused  by 
the  common  council,  it  will  be  deemed  a  total  loss. 
Hamburg-Bremen  F.  Ins.  Co.  v.  Garllngton,  66  Tex. 
108. 

The  usual  option  of  rebuilding  expires  when  the 
right  of  action  accrues  on  a  provision  making  the 
policy  payable  in  sixty  days  after  proof  of  loss, 
aover  V.  Ins.  Go.  2  Gent.  Rep.  873, 101  N.  Y.  277. 

Where  there  is  nothing  to  show  that  the  company 
ever  had  an  intention  to  repair,  or  ever  notified 
the  Insured  of  such  intention,  and  it  is  clear  that 
the  acts  of  insured  In  making  necessary  repairs 
were  in  good  faith,  he  has  a  right  to  recover  its 
actual  loss.  Eliot  Sav.  Bank  v.  Assur.  Co.  2  New 
Eng.  Bep.  686, 142  Mass.  142L 
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without  the  word  Mn.  Such  were  the  cases 
of  Wyman  v.  Wyman,  26  N.  Y.  258;  Hcutall 
V.  Shippen,  10  Leigh,  586,  84  Am.  Dec.  745; 
CulberUon  ▼.  Cox,  29  Minn.  209,  48  Am.  Rep. 
204. 

Appellant's  marital  rights  having  been 
waived,  and  she  unable,  therefore,  to  assert 
and  maintain  any  title  or  claim  on  said  140 
acres  of  land  or  the  residence  on  it,  either  as 
widow,  heir  or  distributee,  her  relation  to  said 
property  was  simply  that  of  a  purchaser,  or 
grantee,  with  title  acquired  after  the  date  of 
the  insurance,  without  the  knowledge  or  con- 
sent of  the  Phoenix  Insurance  Company;  which, 
not  only  on  general  principles,  but  by  the  terms 
of  the  policy,  is  fatal  to  her  rccoyerv. 

Qalyon  Y.Ketehen,^^  Tenn.  1  Pickle,  66;  May, 
Ins.  §  456,  p.  568;  8  Kent,  Com.  pp.  499,  500, 
*876,  877,  10th  ed.;  Parsons,  Mercantile  Law, 
p.  589. 

That  Mr.  Quarles  had  an  insurable  Interest 
in  this  property  cannot  be  denied;  and  when  he 
effected  this  insurance  on  the  property  it  was 
for  his  interest  therein;  and  there  being  no  ob- 
ligation or  contract  ^n  his  part  to  insure  for 
complainant,  and  this  not  being  one  of  that 
class  of  cases  in  which  the  insurance  for  one 
owner  will  protect  the  Interest  of  another,  she 
cannot  claim  under  this  policy. 

See  Carter  y.  Boekett,  8  Paige,  487,  488. 

Imrton*  /.,  delivered  the  opinion  of  the 
court* 

The  deceased  husband  of  appellant  took  out 
a  policy  of  fire  insuracoe  upon  his  dwelling: 
loss  payable  to  the  assured,  his  executors  or 
administrators. 

Before  the  expiration  of  the  policy  by  time, 
but  after  the  death  of  the  assured,  the  house 
was  accidentally  btimed.  The  insurance  com- 
pany, by  consent  of  the  claimants,  paid  the  loss 
into  the  hands  of  the  defendant,  under  an 
agreement  that  the  fund  should  be  held  subject 
to  the  legal  rights  of  complainant,  if  any  £^e 
bad,  to  be  thereafter  determined  by  the  courts. 

An  agreed  case  was  made  u]),  and  submitted 
to  the  chancery  court,  and  from  the  decree  of 
the  chancellor  Mrs.  Quarles  has  appealed. 

Appellant  is  the  widow  of  the  assured,  and 
claims  a  life  estate  in  the  fund,  upon  the  foUow- 
ing  state  of  facts: 

Before  her  marriage  with  the  assured  a  mar- 
riage contract  was  entered  into,  and  duly  ex- 
ecuted, and  registered  in  the  county  of  their 
residence,  by  which,  among  other  things  not 
material  to  be  here  mentioned,  it  was  amed 
"That  all  the  property  and  estate,  both  real  and 
personal,  now  owned  or  hereafter  acquired  by 
said  John  W.  Quarles,  shall  continue  to  be  his 
and  shall  remain  wholly  unaffected  by  said  con- 
templated marriage  with  said  Mrs.  "Nancy  M. 
Kirk,  in  favor  of  whom  no  marital  or  other 
rights  on  his  said  property  and  estate  shall  at- 
tach or  inure  by  reason  of  said  contemplated 
marriage  relation,  further,  or  otherwise,  than 
is  expressed  and  provided  in  this  instrument; 
and  he  hereby  reserves  the  right  and  privilege 
of  making  such  suitable  provision  for  her  out 
of  his  estate  as  he  may  at  any  time  desire,  either 
by  deed  of  gift,  last  will  and  testoment,  or  oth- 
erwise. If  he  die  without  making  any  such 
provision  for  her,  then  sl.e  shall  out  of  his  real 
estate,  if  she  survive  him,  have  a  comfortable 
8  L.  R.  A. 


home,  to  consist  of,  say,  about  140  acres  of  his 
lands,  in  which  will  be  included  his  dwelling 
and  outhouses;  the  same  to  be  surveyed  and 
laid  off  to  her  by  proper  metes  and  bounds,  and 
in  such  manner  as  will  lie  most  useful  and  con- 
venient to  her,  and  with  least  injury  to  his 
estate.  This  home,  so  laid  off  to  her,  to  be  and 
remain  to  her  own  proper  use,  support  and 
benefit  for  and  during  the  tenn  of  her  natural 
life,  and,  after  her  death,  to  take  such  directions 
as  he  may  give  to  it  by  his  last  will  and  testa- 
ment, or  other  proper  mode  of  disposing  of 
real  estate;  and  if  he  die  without  any  will,  and 
without  disposing  of  the  remainder  interest  in 
said  'home,'  as  above  provided  for  and  de> 
scribed,  then  the  same  shall  descend  to  bis 

E roper  heirs  and  distributees  according  to  the 
iws  of  the  State  of  Tennessee." 

After  the  marriage,  the  dwelling  house  above 
described,  which  was  then,  and  futer,'  the  resi- 
dence of  Mr.  Quarles  and  his  wife,  was  insured 
under  a  contract,  as  before  stated,  that  the  loss 
should  be  paid  to  the  assured,  the  husband  of 
appellant,  his  executors  or  administrators. 
Mr.  Quarles  died  intestate,  and  without  having, 
by  deed  or  otherwise,  made  any  provision  for 
his  widow  other  than  that  contained  in  the  mar- 
riage contract.  The  widow  continued  to  occu- 
§y  the  dwelling  as  her  residence  until  it  was 
estroyed  by  fire.  The  portion  of  the  farm  of 
the  decedent  which  was  to  be  assigned  to  her 
under  the  marriaffe  agreement  had  not,  at  the 
time  of  the  fire,  oeen  laid  off  by  metes  and 
bounds;  but  it  was  subsequently  done  to  the 
satisfaction  of  all  concerned. 

This  estate  was  so  laid  off,  as  required  by  the 
contract,  as  to  include  the  outhouses  of  the  as- 
sured, and  likewise  the  site  of  the  burned  man- 
sion house.  The  insurance  policy  was  not 
taken  out  upon  any  agreement  or  contract,  ex- 
press or  implied]  with  appellant,  that  she  was 
to  have  any  interest  whatever  therein. 

Under  this  state  of  facts,  has  appellant  any 
equitable  or  legal  interest  in  the  proceeds  of 
this  fire  policy?  That  the  precise  boundaries 
of  the  140  acres  to  be  laid  off  to  her  had  not 
been  ascertained  by  survey  at  the  time  of  the 
fire  can  cut  no  figure,  because  it  was  to  belaid 
off,  in  all  events,  so  as  to  include  the  mansion 
house  and  the  outhouses.  It  seems  equally 
clear  that  she  cannot  hold  the  estate  of  her 
husband  responsible  for  the  value  of  the  house, 
because,  at  his  death,  her  contingent  right  to 
the  house  for  her  life  ripened,  and  became  a 
vested  interest  for  her  life;  and  at  the  moment 
her  husband  died  intestate,  and  without  having 
made  any  other  provision  for  her,  the  house 
was  standing,  and  her  right  to  the  use  and  pos- 
session at  once  accrued.  Her  interest  became 
at  once  an  insurable  interest;  and  the  destruc- 
tion of  the  house  by  any  means  after  her  hus- 
band's death  was  not  an  injury  for  which  his 
estate  or  his  heirs  would  be  responsible.  What- 
ever right  she  has  to  any  interest  in  this  fund 
must  arise  from  the  contract  of  insurance. 

The  person  assured  against  loss  in  the  policy 
Issued  upon  the  premises  of  Mr.  Quarles  was 
the  owner  himself.  By  all  the  authorities,  a 
contract  of  fire  insurance  is  a  personal  contract 
and  assures  the  interest  alone  of  the  assured  in 
the  property,  in  the  absence  of  some  agreement 
or  trust  to  the  contrary. 

The  policy  taken  out  by  Mr.  Quarles  ooik 
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taioed  the  usual  provision  prohibiting  any  as- 
figument  of  the  policy  without  the  consent  of 
the  insurer.  It  also  contained  the  further  stip 
ulation  that  the  policy  should  become  yoid  *'ln 
case  any  change  shall  take  place  in  title  or  pos- 
session, except  by  succession  by  reason  of  the 
death  of  the  assured."  These  provisions  have 
been  upheld  by  the  courts  as  reasonable  condi- 
tions, limiting  and  restricting  the  liability  of 
the  insured.  That  they  are  reasonable  is  obvi- 
ous, when  we  consider  that  the  contract  is  one 
for  the  personal  indemnity  of  the  assured 
against  a  loss  affecting  his  interest  in  the  proi>- 
erty  covered  by  the  policy. 

The  insurer  contracts  with  reference  to  the 
character  of  the  assured  for  integrity  and  pru- 
dence. He  might  be  very  willing  to  agree  to 
make  good  the  loss  of  one,  by  the  destruction 
of  property  owned  by  him,  while  he  would  be 
altogether  unwilling  to  insure  the  same  prop- 
erty if  owned  by  another. 

Again ;  the  contract  undertakes  to  make  good 
any  loss  which  the  assured  may  sustain;  and 
from  this  it  foUowsthat,  if  the  assured  has 
parted  with  his  interest  before  the  loss,  he  can- 
not ask  to  be  indemnified,  because  he  has  sus- 
tained no  loss.  The  provision  against  the 
change  of  title  ib  therefore  in  precise  harmony 
with  the  personal  chaiacter  of  the  contract  In 
some  fire  insurance  contracts  the  stipulation 
against  chan^  of  title  extends  so  far  as  to  make 
the  policy  void  should  such  change  of  title  be 
biought  about  by  the  death  of  the  assured. 
The  title,  in  such  case,  is  no  lon^r  in  the  as- 
sured, but  has  by  law  passed  to  his  heirs,  or  by 
will  to  his  devisees;  and*a  change  of  title  so  oc- 
curring has  been  held  to  defeat  an  action  for  a 
loss  occurring  after  the  death  of  the  assured. 
Shenoood  v.  In8.  Co,  78  N.  Y.  447;  Bine  v. 
Tf«rfu»rtA,  93  N  Y.  75. 

The  contract,  is  not,  therefore,  one  which  at- 
taches to  or  follows  the  property,  beingonefor 
the  x>er8onal  indemnity  of  the  assur^;  and, 
where  the  insurer  does  not  assent  to  the  assign- 
ment of  the  policy  to  a  grantee  of  the  property, 
neither  the  assured  nor  his  assignee  of  the  prop- 
erty can  recover  upon  the  policy.  Hoiibt  v.  In$. 
Co.  1  Sneed,  444. 

But  this  policy  was  not  avoided  by  the  change 
of  title  which  occurred  by  the  death  of  the  as- 
sured. It  expressly  provides  that  a  cbanp  of 
title  shall  defeat  the  policy,  except  when  it  oc- 
curs "  by  succession  by  reason  of  the  death  of 
the  assured." 

The  legal  effect  of  this  exception  Is  to  con- 
tinue and  extend  the  policy  notwithstanding 
the  change  of  title  by  death  of  the  assured.  In 
whose  favor  is  this  continuance? 

It  has  been  ably  argued  that  the  effect  of  this 
continuance  is  in  favor  of  those  who  by  "  suc- 
cession "  take  the  property  covered  by  the  risk, 
and  that,  though  it  may  be  payable  to  the  ex- 
ecutor or  administrator  of  the  assured,  yet  he 
will,  in  case  the  risk  was  upon  leal  estate,  take 
and  hold  in  trust  for  those  who  by  "succession" 
have  taken  the  property,  and  who  ar^  therefore 
the  persons  damnified  by  the  loss. 

This  word  tuceeMtVm,  in  the  conrection  in 
which  it  appears,  is  a  word  of  technical  mean- 
ing and  refers  to  those  who  by  descent  or  will 
take  the  property  of  a  decedent.  It  is  a  word 
which  clearly  excludes  those  who  take  by  deed, 
grant,  gift  or  any  form  of  purchase  or  contract. 
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This  meaning  is  made  most  obvious  whon  we 
consider  that  the  contract  provided  against  any 
change  of  title  except  by  "succession;"  and, 
to  more  distinctly  affix  a  limited  and  technical 
meaning,  the  explanatory  words  are  added,  "by 
reason  of  the  death  of  the  assured." 

There  is  much  plausibility  in  the  argument 
that,  inasmuch  as  the  policy  is  continued  not- 
wilhslanding  a  change  of  title  has  occurred  in 
case  the  risk  is  upon  real  estate,  the  extension 
is,  by  intendment  of  the  contract,  to  openiteas 
an  indemnity  to  those  who*by  "succ(ssion' 
have  become  the  owners  of  the  property. 

In  such  a  case,  neither  the  administrator  nor 
the  distributee  would  have  any  interest  to  be 
insured,  while  the  heir  or  devisee  upon  whom 
the  title  has  been  cast  would  be  the  legal  and 
equitable  owner,  and  the  person  to  suffer  by 
the  loss.  The  root  principle  of  insurance,  being 
that  the  loss  is  payable  only  to  the  extent  that 
the  assured  has  an  insurable  interest,  would 
seem  to  preclude  the  administrator  in  such  a 
case  from  any  recovery,  or  make  him  a  trustee 
for  the  heir  of  what  be  should  recover  when 
the  loss  occurred  after  the  property  had  passed 
by  •'  succession  "  to  the  heir. 

This  seems  to  be  the  holding  of  the  courts, 
when  the  question  has  arisen,  although  the  text 
book  writers  seem  not  to  have  seized  upon  the 
distinction.  Wyman  v.  Wyman,  26  N.  Y.  258; 
CvlberUon  v.  Cox,  29  Minn.  809,  48  Am.  Rep. 
204. 

But  does  the  appellant  take  any  interest  in 
the  insured  property  by  succession?  If  she  had 
taken  as  devisee  or  under  the  Homestead  Law, 
she  would  be  within  the  principle  lust  discussed, 
and  would  be  within  the  express  holding  of  the 
two  cases  last  cited.  Unfortunately  for  this 
litigation,  appellant  takes  whatever  interest  she 
has  in  the  property  under  the  fire  policy  by  virt- 
ue of  her  marriage  contract.  She  is  not  en- 
titled to  homestead  or  dower,  for  she  expressly 
agreed  to  take,  in  lieu  of  all  right  which  the 
law  would  have  given  her,  the  provision  which 
^e  covenanted  for  by  marr'age  contract. 

This  interest  was  a  contingent  one.  It  de- 
pended upon  two  events:  first,  that  she  should 
survive  her  husband;  andMa>7i(7,  that  he  should 
not  by  deed  or  will  make  any  other  provision 
for  her.  Both  of  these  events  occurred;  and, 
instantly  upon  the  death  of  her  husband,  she 
became  seised  of  an  estate  for  her  life  in  the  in- 
sured premises.  She  therefore  took  this  man- 
sion house  as  the  grantee  of  her  husband,  and 
did  not  take  it  by  "succession." 

But  it  is  insisted  that,  however  she  acquired 
the  estate,  she  has  an  equitable  interest  iu  a 
life  estate  in  this  fund,  because  it  represents  the 
premises  which  she  had  a  right  to  occupy  and 
enjoy  during  her  life.  This  presents  a  strong 
case  in  morals,  but  her  legal  rights  are  not  so 
clear.  The  rule  is  well  settled  that  no  equity 
attaches  upon  the  proceeds  of  a  fire  policy  in 
favor  of  third  persons  wDo,  in  the  character  of 
grantee,  mortgagee,  or  creditor,  may  have  sus- 
tained loss,  in  the  absence  of  some  trust  or  con- 
tract to  that  effect.  May,  Ins.  §  456;  8  Kent, 
Com.  10th  ed.  499. 

This  rule  applies  as  well  to  vendors  and  lien- 
ors  of  every  class  as  to  mortgagees  who  may 
have  had  tiieir  security  impaired  by  a  loss  by 
fire. 

This  court,  in  a  well  considered  case,  held 
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that  the  holder  of  a  mechaDics*  lien  upoD  a 
building  had  no  equitable  lien  in  a  fire  policy 
effecteaby  the  owner,  and  assigned  to  a  mort- 
fragee.  ualyon  ▼.  KeUhen^  85  Tenn.  (1  Pickle) 
56. 

An  equity  will  attach  when  the  vendee  or 
mortgagor  was,  by  covenant  or  otherwise, 
bound  to  insure  the  property,  for  the  better  se- 
em ily  of  the  creditor  or  vendor.  In  such  a 
case  the  latter  would  have,  to  the  extent  of  their 
interest  in  the  pjopertv  destroyed,  an  equitable 
lien  upon  the  money  aue  on  a*policy  taken  out 
by  the  mortgagor  or  vendee  or  other  debtor 
who  had  givei  a  security  upon  the  insured  prop- 
erty; and  this  would  be  so,  even  though  the 
policy  stand  in  the  name  of  the  debtor,  vendee 
or  mortgagor. 

But,  in  tne  absence  of  some  such  agreement, 
the  mortgagor  or  vendee  or  grantor,  having  an 
insurable  interest,  might  insure  such  interest 
for  bis  own  benefit;  and  no  lien  would  attach 
thereto  in  favor  of  his  creditor,  secured  by  lien 
or  mortgage  or  otherwise  upon  the  insured 
property.  Carter  v.  liockett,  8  Paige,  437; 
Wheeler  v.  Factort  <fe  T.  Ins.  Co,  101  U.  8.  489 
25  L.  ed.  1055];  Nordyke  db  M.  Co.  v.  €^ery, 
12  Ind.  535,  11  West.  Rep.  846;  Sheld.  Subr. 
g§  238.  235. 

The  agreed  state  of  facts  upon  which  this 
case  is  submitted  fails  to  show  any  covenant. 
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contract,  agreement  or  understanding  that  Mr. 
Quarles  should  insure  this  proper^  for  the 
benefit  of  appellant  The  interest  of  appellant, 
after  the  death  of  her  husband,  was  an  insurar 
ble  one;  so  was  the  remainder  interest  of  the 
heirs.  The  decedent  having  left  no  debts,  and 
the  distributees  being  the  same  persons  wha 
take  the  real  estate  as  heir8,no  controversy  arises 
as  between  the  administrator  and  the  remain- 
dermen. 

That  the  insurance  company  had  the  option 
to  rebuild  is  urged  as  a  reason  wh  v  the  insures 
election  to  pay,  instead  of  rebuildmg,  ought  not 
to  operate  to  the  disadvantage  of  complainant. 
This  option  is  one  common  to  all  contracts  of 
fire  insurance;  and  the  argument,  if  good  in  this 
case,  would  operate  to  overturn  the  well  settled 
rule  that  no  equity  attaches  to  the  proceeds  of 
a  fire  policy  in  favor  of  third  persons  who  have 
suffered  loss,  in  the  absence  of  some  agreement 
to  that  effect.  If  this  option  to  pay  or  rebuild 
should  be  regarded  as  sufficient  to  found  aa 
eauity  upon  in  favor  of  third  persons  disappoint- 
ed by  the  election  of  the  insurer,  the  law  of  in- 
surance would  have  to  be  rewritten. 

There  is  no  privity  between  appellant  and 
the  insurer,  and  no  action  of  his  CHn  be  ground 
to  give  her  an  interest  which  she  would  not 
otherwise  have. 

The  decree  of  the  Chancellor  voiU  be  affirmed. 
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PEOPLE,  exrel  THIRD  AVENUE  R  CO., 

John  NEWTON,  as  Commissioner  of  Public 

Works. 

▲  street  railroad  company  whose  franchise 
of  beiDfiT  a  corporation  Is  aerived  from  the  New 
York  Act  of  1850,  and  whose  powers  and  privileges 
as  such  are  limited  to  those  derived  from  that  Act 
and  from  a  resolution  of  the  aldermen  of  the  City 
of  New  York  givlngr  authority  '*  to  lay  a  double 
track  for  a  railroad"  in  certain  streets,  upon  con- 
dition, among  others,  that  it  lay  the  traclm  upon  a 


NoTB.— Street  rodioai/s;  (^ront  of  francfilse  Uk 

All  grants  of  privileges  by  the  State  are  subject 
to  its  right  to  prescribe  the  conditions  upon  which 
they  Bbal]  be  enjoyed.  Del.  etc.  R,  Co.  v.  Central 
Stock  Yard  &  T.  Co.  9  Cent.  Rep.  Ill,  43  N.  J.  Bq.  7L 

Excessive  privileges  cannot  pass  by  grant  of  a 
franchise  except  by  express  words.  Citizens  St.  R. 
Co.  V.  Jones,  84  Fed.  Rep.  679. 

Such  prmnts  should  be  strictly  construed.  Omaha 
Horse  U.  Co.  v.  Cable  Tramway  Co.  80  Fed.  Rep.  824. 

Any  ambiguity  in  ^irnints,  or  excessive  privileges, 
must  operate  against  the  grantee.  N.  Y.  t.  Starin, 
8  Cent.  Rep.  54, 106  N.  Y.  1. 

And  if  doubts  arise  in  construing  the  language  of 
a  charter,  they  will  always  be  resolved  in  favor  of 
the  State  and  the  public.  Victoria  Co.  v.  Victoria 
Bridge  Co.  68  Tex.  63;  Langdon  v.  N.  Y.  98  N.  Y.  129; 
N.Y.v.  ELCo.97N.Y.£75. 

To  ascertain  the  meaning  of  a  grant,  resort  may 
be  had  to  the  practical  interpretation  given  by  the 
subsequent  uniform  acts  and  conduct  of  the  parties 
in  relation  thereto.  N.  Y.  v.  Starin,  supra;  People 
V.  Mauran,  5  Denio,  889:  Goodyear  v.  Gary,  4  Blatchf. 
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good  foundation,  with  rails  even  with  the  surface 
of  the  streets,  has  no  right,  after  its  road  is  com- 
pleted for  horse  oars,  again  to  disturb  the  surface 
of  the  streets  for  the  purpose  of  laying  oable  be- 
tween the  rails  in  a  conduit  of  masonry  under  the 
surface,  for  propelling  the  can  by  the  agency  of 
steam  from  stationary  engines,  especially  where 
the  surface  cannot  be  f uUy  restored,  but  is  to  be 
left  with  a  slot  opening  for  the  whole  length  of 
the  track  from  one  half  to  five  eighths  of  an  inch 
wide. 

(Eai%  Peckham  and  Gray,  J  J.,  dissent) 

(February  8, 1889.) 

APPEAL  bv  relator,  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  First 


271;  Smith  v.  People,  47  N.  Y.  889;  Baston  v.  Pickers- 
gill.  65  N.  Y.  316;  Knapp  v.  Warner,  OT  N.  Y.  668; 
Poorer  v.  Athens,  1  Cent.  Rep.  181, 98  N.  Y.  601;  N.  Y. 
V.  Hart,  96  N.  Y.  461. 

Under^fround  street  railroads. 

The  New  York  I>istrict  Railway  Company,  the 
route  of  which  is  beneath  the  surface  of  New  York 
City,  is  regulated  by  New  York  Laws  1880.  chap. 
583.  i20N.  Y.  Di8t.R.Oo.9C6nt.Rep.824,107N.  Y. 
42. 

This  Act  of  1888  is  in  violation  of  the  amendment 
to  the  Constitution  of  1874,  so  far  as  it  authorizes  the 
appointment  of  commisBioners  whose  order  shall  be 
substituted  for  the  oonsent  of  the  dty  authorities. 
Id. 

The  order  of  the  commiasioneTS  cannot  be  limited 
and  upheld  so  as  to  stand  for  the  oonsent  of  the 
property  owners  alone;  it  must  have  the  statutory 
effect  or  none.   Id, 

Avthonty  for  use  cf  t/treeU,  * 
Whatever  may  ha  ve  been  the  rule  at  common  law« 


See  alf^o  4  I>.  R.  A.  735. 
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Department,  rcyersine  an  order  of  the  Special 
Term  granting  a  mandamus  directingthe  Com- 
missioner of  Public  Worka  of  New  York  City 
lo  permit  relator  to  make  ezcavatioDs  along  its 
route  for  tfae  purpose  of  laying  cables  for  mov- 
ingits  cars.    A  firmed. 

The  facts  sufQciently  appear  in  the  opinion. 

Me99r$.  John  E*  IParsons*  OeorM 
Hoftdley  and  Edward  Lauterbacht  for 
appellant: 

The  adoption  of  the  use  of  horses  by  the 
Third  Avenue  Company  did  not  exhaust  its 
power  for  the  selection  of  a  motor  or  prevent 
ft  from  adopting  a  new  motive  power  from  time 
to  time,  always  provided  that  such  motor  does 
not  come  within  the  exception  in  the  grant. 

The  Act  of  April  2,  1850,  the  onl^one  under 
which  the  Third  Avenue  Associates  had  a 
right  to  organize  themselves  into  a  corporation, 
prescribes  and  authorizes  the  use  *'of  steam, 
animals  or  any  mechanical  power." 

See  MeOartney  v.  Chicago  db  B,  R.  Co.  112 
Dl.  611,  29  Am.  &  Eng.  R  R.  Cas.  826. 

That  Act  contains  no  language  which  either 
in  terms  or  by  suitable  rules  of  construction, 
limits  the  compsny  from  adopting,  from  time 
to  time,  improved  motors  or  improvements  of 
any  kind. 

ffettonvOU  etc,  R  Co,  v.  Phila,  89  Pa.  210; 
Fowler  Y.  Pratt,  lUYi.  869;  Cheshire  Tump. 
Co.  V.  Stevens,  10  N.  H.  138;  Bruce  v.  Canal  Co, 
19  Barb.  871;  8eldm  v.  Canal  Co.  24  Barb.  862; 


MonongahOa  Bridge  Co,  v.  Kirk,  46  Pa.  113; 
Parker  v.  Cutler  Milldam  Co,  20  Maine,  858. 

The  restriction  in  the  grant  amounts  to  the 
same  thing  as  if  it  had  said  that  no  locomotive 
steam  power  shall  be  used  at  all.  This  is  the 
equivalent  of  saying  that  no  steam  power  shall 
be  used  on  the  road.  The  grant  does  not  for- 
bid steam  power  altogether.  It  is  steam  power 
on  the  roaa,  or  locomotive  steam  power. 

See  Stranahan  v,  R  Co.  M  N.  Y.  808. 

The  point  that  the  proposed  construction 
would  impose  an  additional  and  unauthorized 
burden  or  servitude,  cannot  be  sustained. 
Nothing  which  is  consistent  with  the  right  of 
passage  imposes  an  additional  servitude  or  bur- 
den. 

People  V.  Kerr,  27  N.  Y.  188;  aflPg  87  Barb. 
857,  and  the  numerous  cases  upholding  the 
doctrine  of  that  decision. 

See  NeweU  v.  R  Co.  85  Minn.  112,  24  Am.  Sb 
Eng.  R.  R.  Cas.  298. 

Mr,  James  C.  Carter,  with  Mr.  Henry 
R.  Beekman*  for  respondent: 

The  streets  and  avenues  in  question  were, 
prior  to  the  year  1858,  already  devoted  lo  a 
public  use.  The  relator  seelu  to  appropriate 
them  to  another  distinct  public  use.  To  Justify 
such  an  appropriation  it  must  be  shown  that 
the  Legislature  has  authorized  it  either  by  the 
express  language  of  some  statute,  or,  if  impli- 
cation ma^  be  resorted  to,  by  a  necessary  im- 
plication m)m  the  language  of  some  statute. 


under  the  Revised  Statutes  ther  powers  of  oorpora- 
tioos  are  expressly  Ifanlted  to  those  speoifled  la  the 
statute  or  oonf  erred  by  their  charters.  Re  MoGraw 
V.  OomeU  University,  46  Hun,  864, 10  N.  Y.  S.  R.  486. 

Where  authority  given  for  the  use  of  streets  is 
gpeciflo,  precise  and  guardedly  limited,  and  the 
Btzeets  and  extent  of  use  are  spedllcally  deihied, 
and  immediately  after,  a  general  clause  Is  inserted, 
each  general  clause  gives  no  additional  authority. 
Chicago,  etc.  R.  Ck>.  v.  Chicago,  9  West.  Rep.  496, 121 
IlLlTtt. 

A  permission  to  occupy  public  streets  with  a  rail- 
road track  should  plainly  appear,  and  not  be  left 
to  be  derived  by  doubtful  Implication  from  the  gen- 
enlfty  of  language.    Ic^ 

The  same  power  of  the  Legislature  that  exists 
over  the  streets  extends  also  as  to  allowing  a  right 
of  way  under  the  streets.  Bait,  ft  P.  R.  Co.  v. 
Beaney,  42  Md.  117:  1  Rorer,  Railroads,  501. 

Therefore,  power  to  tunnel  under  the  streets  of  a 
city  may  be  granted  by  legislative  authority,  and 
as  a  sequence,  the  grant  may  not  only  be  by  express 
worda,  but  may  arise  by  implication  as  in  other 
cases.  Bait  ft  P.  R.  Co.  v.  Reaney,  42  Md.  117, 181; 
Springfield  v.  R.  Co.  4  Cush.  63;  Enfield  Toll  Bridge 
Co.  V.  R.  Co.  17  Conn.  40,  64;  N.  Y.  H.  ft  N.  R.  Co.  v. 
Boston,  H.  ft  B.  R.  Co.  86  Conn.  196;  Bridgeport  v. 
N.  Y.  ft  N.  H.  R.  Co.  86  Conn.  256;  White  River  Tump. 
Go.  V.  y  t.  Cent  R.  Co.  21 Y 1 600;  Central  City  Horse 
R.  Co.  V.  Ft  Clark  Horse  R.  Co.  81  BL  623;  Contra 
CoflPta,  etc.  R.  Co.  v.  Moss,  28  CaL828;  Rex  v.  Pease, 
4  Bam.  ft  Ad.  80. 

Where  such  right  Is  claimed  by  virtue,  also,  of  a 
concurrent  ordinance  of  the  city,  the  company  Is 
bound  on  its  part  by,  and  must  conform  to,  the 
terihs  of  the  ordinance^  Bait  ft  P.  R.  Co.  v.  Reaney, 
42Md.ll7. 

Condemnation  of  private  vroperty  for  piiblie  use. 

The  taking  of  private  property  for  public  use  is 
ti  den  gatlon  of  private  right— is  hostile  to  the  or- 
dinary control  of  the  citizen  over  his  estate;  and 
therefore  statutes  authorizing  It  are  not  to  be  ex- 
tended in  their  operation   by  mere  implication. 

BL.RA. 


Rensselaer  ft  8.  R.  Co.  v.  Davis,  48  N.  Y.  187, 146;  N. 
Y.  ft  H.  R.  Co.  V.  Kip,  46  N.  Y.  646;  Re  Deansvllie 
Cemetery  Asso.  66  N.  Y.  660, 6  Hun,  482;  Wilson  v. 
Lynn,  119  Mass.  174;  Brayton  v.  VeW  River,  liS4  MaFS. 
06;  Holt  V.  SomervlUe,  127  Mass.  408;  Cent  R.  Co.  v. 
Pa;  R.  Co.  81  N.  J.  Bq.  475;  Nat  Docks  R.  Co.  v. 
Cent  R.  Co.  82  N.  J.  Eq.  755;  Miss.  Boom  Co.  v.  PaU 
terson,  96  U.  8. 403  (26  L.  ed.  206);  Prather  v.  Jeffer- 
sonville,  M.  ft  I.  R.  Co.  52  Ind.  86.  But  see  Leisse  v. 
R.  Co.  2  Mo.  App.  106;  1  Rorer,  Railroads,  296. 

When  this  paramount  power  has  been  exercised, 
the  use  of  the  property  or  easement  taken  can  only 
be  exercised  in  accordance  with  and  for  the  pur- 
poses for  which  It  has  been  taken.  Lance's  App.  55 
Pa.  26. 

Owner  entiiled  to  compensation. 

In  New  York  and  other  8tates  the  construction 
of  a  railroad  in  a  highway  is  treated  as  devoting  it 
to  a  new  and  distinct  use,  for  which  the  adjoining 
owner  is  entitled  to  compensation,  as  for  an  addi* 
tlonai  servitude,  even  witiiout  proof  of  special  dam- 
age. Fletcher  v.  Auburn  ft  8.  R.  Co.  26  Wend.  402; 
Williams  V.  R.  Co.  16  N.  Y.  97, 18  Barb.  222;  Hendcr- 
son  V.  R.  Co.  78  N.  Y.  423, 17  Hun,  844;  Washington 
Cemetery  v.  R.  Co.  68  N.  Y.  691;  Murdock  v.  R.  Co, 
73  N.  Y.  579;  Re  N.  Y.  Cent  ft  H.  R.  R.  Co.  15  Hun, 
63;  Re  ProspectPark  ft  C.  I.  R.  Co.  16  Hun.  261;  La- 
fayette, etc.  R.  Co.  V.  Murdock,  68  Tnd.  137;  Cape 
Girardeau,  etc.  Road  Co.  v.  Renfroe,  58  Mo.  265. 

A  distinction  has  been  taken,  however,  in  this  re- 
spect between  horse  and  steam  railways.  Atty- 
Gen.  V.  R.  Co.  125  Mass.  615;  Grand  Rapids  ft  T.  R. 
Co.  V.  Heisel,  88  Mich.  62;  Stanley  v.  Davenport,  64 
Iowa,  463:  1  Rorer,  Railroads,  604. 

Powers  restricted  to  terms  in  the  graTtt. 

Corporations  are  confined  to  the  exercise  of 
powers  granted,  and  such  incidental  powers  as  are 
necessary  to  carry  into  effect  those  specially  con- 
ferred. Chicago  Gaslight  ft  Coke  Co.  v.  People's 
Gaslight  ft  Coke  Co.  11  West  Rep.  60, 121  111.  530. 

A  corporation  has  power  to  do  only  such  acts  as 
Its  charter,  considered  in  relation  to  the  general 
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He  Buffalo,  68  N.  Y.  167;  Be  Baeton  d  A. 
B.  Co.  58  N.  Y.  574. 

The  grant  is  a  public  one,  and  nrnst  be  strictly 
construed  against  the  grantee.  Whatever  is 
not  distinctly  given  must  be  deemed  to  be  with- 
held. 

Stourbridge  Canal  Co*  v.  J^heeleu^  2  Bam.  & 
Ad.  792;  Biee  v.  B.  Co.  66  U.  8.  I  Black,  868 
(17  L.  ed.  147);  Langdan  v.  N.  Y.  93  N.  Y. 
129;  Auburn  Plank  Boad  Co.  v.  Douglaea,  9  N. 
Y.  444. 

D»nforth,  /.,  delivered  the  opinion  of 
the  court 

>  It  is  not  essential  to  a  proper  treatment  of 
this  appeal  to  determine  whether  the  relator  is 
tied  down  to  a  particular  method  of  operating 
its  road,  whether  its  cars  may  be  drawn  or  pro- 
pelled, nor  whether,  if  motion  is  to  be  given  by 
traction,  the  pulling  shall  be  done  by  horses,  as 
at  present,  or  by  some  other  power,  animal, 
mechanical  or  yaporous.  These  questions  admit 
of  much  argument,  and  possibly  some  doubt. 
But  if  it  should  be  conceded  that  its  cars  may 
be  towed  by  cable,  we  should  be  as  far  from 
the  solution  of  the  controversy  between  the 
parties  as  if  we  had  not  been  appealed  to. 

It  is  our  province  to  determine  whether  a 
public  officer  has  mistaken  his  duty  in  omitting 
to  obey  the  direction  of  a  private  corporation 
in  regard  to  the  management  of  streets  intrust- 
ed to^his  care,  and  whether  the  court  below,  in 
refusing  to  vindicate  the  corporation,  has  mis- 


construed the  grant  by  which  the  relator  ob- 
tained the  franchise  under  which  it  seeks  to 
justify  this  application.  The  governlns:  prin- 
ciples in  such  a  case  are: 

(1)  The  relator  must  show  a  clear  legal  right 
to  the  writ.  \fMorthontt  v.  N.  T.  Cent,  d  H.  B. 
B.  Co.  66  N.  Y.  609;  PeopU  v.  WeiideU,  71  N. 
Y.  171. 

(2)  Whether  it  is  entitled  to  have  the  thing 
done,  may  be  inquired  into  both  by  the  party 
moved  against,  and  by  the  tribunal  applied  to. 
Pecmle  v.  Canal  Appraisers,  73  N.  Y.  ^3. 

(3)  The  terms  oi  the  grant  conferring  the 
right  which  is  asserted  are  to  be  strictly  con- 
strued, and  the  privileges  it  confers  cannot  be 
extended  by  inference.  If  there  is  any  ambi- 
guity it  must  operate  against  the  company;  the 
general  rule  being  that  the  grant  shall  be  con- 
strued most  strongly  against  the  party  claiming 
under  it,  and  every  reasonable  doubt  resolved 
adversely  to  it.  Nothii^  is  to  be  taken  as  con- 
cealed but  what  is  given  m  unmistakable  terms; 
and,  as  was  said  in  Langdon  v.  N.  7.  98  N.  Y 
145,  "  Whatever  is  not  unequivocally  granted, 
is  deemed  to  be  withheld,"  nothing  passing  by 
implication. 

The  affirmative  must  be  shown.  The  court 
is  not  to  search  for  any  hidden  meaning. 
Auburn  dt  G.  Plank-Boad  Co.  v.  Douglaee,  9 
N.  Y.  444;  Langdon  v.  N.  Jl  supra. 

And,  coming  directly  to  the  case  in  hand, 
"  Whenever  it  has  been  considered  necessary.or 
proper  to  allow  a  highway  or  street  to  be  used 


law,  authorises  it  to  do.  Gulf  etc.  R.  Co.  v.  Morris, 
67  Tex.  082;  Ft  Worth  Street  B.  Go.  v.  Boeedale 
Street  B.  Go.  68  Tex.  169. 

Whatever  rights  beyond  those  belonging  to  a 
natural  person,  are  claimed  by  a  corporation,  must 
either  be  found  in  its  charter  or  must  arise  from 
contract.  ShelbyvUle  B.  Co.  v.  Louisville,  etc.  R. 
Co.  82  Ky.  541. 

The  construction  of  the  road  must  be  done  in  con- 
formity with  the  plans  and  estimates  submitted  to 
the  jury  who  assessed  the  right  of  way;  and  if  de- 
parted from  to  the  damage  of  the  land  holder,  in- 
junction be  allowed  to  restrain  it  or  the  remedy 
by  action  for  damages  may  be  resorted  to.  The 
assessment  of  right  of  way  will  not  cover  such 
outside  injury.  Jacksonville  &S.  B.  Go.  v.  Kidder, 
21  HI.  131;  St.  Louis  etc.  K.  Go.  v.  MitcheU,47  111. 
166;  Peoria  &  B.  L  B.  Go.  v.  Blrkett,  6S  HL  832,  7  Am. 
By.  Bep.  834. 

Liability  for  in^ries  to  others. 

If,  in  making  such  conbtructlon,  there  be  injury 
Inflicted  on  others,  by  reason  of  unsklllf  ulneas  or 
negligence,  the  company  are  liable.  Bolt.  &  P.  B. 
Go.  V.  Beaney,  42  Md.  117,  180;  Leader  y.  Moxon,  8 
Wilson,  461;  Jones  v.  Bird,  5  Bam.  ^  Aid.  837;  Law- 
rence v.  B.  Go.  16  Q.  B.  643;  Manley  v.  St.  Helens 
Canal  ft  B.  Go.  2  HurL  ft  N.  840;  1  Borer,  Bailroads, 
p.  601. 

A  cable  street  railroad  company  chcr^ging  the 
grade  of  a  street,  under  authority  of  the  city,  is  lia- 
ble for  injury  to  ibutting  property.  Sheehy  y. 
B.  Co.  13  West.  Bep.  658,  94  Mo.  674. 

Title  to  land  taken  for  jnibUe  use. 

Where  the  mere  easement  is  thus  taken,  the  fee 
of  the  land  remains  ir  the  owner,  subject  to  the 
rights  of  the  company  acquired  by  the  easement; 
and  the  rights  of  each  in  legal  contemplation  are  as 
separate,  distinct  and  independent  as  are  the  rights 
of  adjoin^.ng  land  owners.  Henry  v.  B.  Co.  2  Iowa, 
288,  BOB;  Preston  v.  B.  Co.  11  Iowa,  15;  Dlake  v.  Bich, 
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84  N.  H.  282:  Kellogg  v.  Malin,  50  Mo.  486;  1  Borer. 
BaUroads,  415. 

One  person  cannot,  by  a  dedication,  affect  the 
title  or  interest  of  another,  unless  the  other  has,  by 
acquiescence  or  participation,  estopped  himself  to 
deny  it  Manly  v.  Gibson,  13  HL  812;  Gentleman  v. 
Soule,  82111. 271;  Baugan  v.  Ifann,  60  HL  482;  Gridlcy 
V.  Hopkins,  84  m.  588;  People  v.  Herbel,  96  Ul.  884; 
Hoole  V.  Atty-Gen.  22  Ala.  195;  McMannis  v.  Butler, 
49  Barb.  176;  BushneU  v.  Scott,  21  Wis.  451;  Scott  v. 
State,  1  Sneed  (Tenn.)  629;  Wood  v.  Veal,  6  Bam.  ft 
Aid.  454:  McGregor  v.  Walt,  10  Gray,  78. 

The  legal  character  of  the  interest  or  estate  which 
passes  to  the  company  by  the  aaseasment  of  dam- 
ages for  its  right  of  way,  and  payment  thereof,  ia 
dependent  on  the  statute  under  which  the  assess- 
ment is  made.  Levering  v.  Phila.eta  B.  Go.  8 
Watts  ft  S.  460;  Chicago  ft  M.  B.  Go.  v.  Patchin,  16 
HI.  198;  Blake  v.  Bich.  34  N.  H.  282. 

As  to  what  constitutes  public  use,  see  note  to 
Pittsburg  etc.  B.  Go.  v.  Benwood  Iron  Works,  2  L. 
B.  A.68L 

Bight  of  way  cannot  he  transferred  to  a  different 

user. 

The  right  of  way  peculiar  to  a  railroad  contem- 
plates all  that  is  necessary  and  proper  for  the  con- 
struction and  maintenance  of  a  railroad  over  the 
premises;  and  to  make  such  cuts  and  embankments 
and  other  works,  as  the  nature  of  the  improvement 
and  topography  of  the  land  may  require;  as  also  all 
the  attendant  rights  necessary  to  the  building  and 
operating  a  railroad  with  rapid  locomotion  by 
steam.  Henry  v.  B.  Go.  2  Iowa,  288, 801, 802;  Preston 
V.  B.  Go.  11  Iowa,  16;  KeUogg  v.  Malin,  50  Mo.  496. 

The  right  cannot  be  transferred  for  a  different 
user  than  for  a  right  of  way  for  railroad  purposes, 
without  express  authority  of  law;  and  when  so 
transferred  under  authority  of  law,  the  grantee  is 
liable  to  be  assessed  for  damages  as  if  then  for  the 
first  time  taken.  MifOin  v.  B.  Co.  16  Pa.  182;  Lancets 
App.  56  Pa,  16. 
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to  any  extent  for  the  purpose  of  a  railroad,  the 
right  has  been  conferred  in  express  terms" 
{Dam  V.  N.  F.  14  N.  Y.  519);  and  it  is  well 
settled  that  without  legislative  authority  a  rail- 
road corporation  has  no  right  to  interfere  with 
any  public  road  or  street. 

In  the  present  case  the  relator's  claim,  as  de- 
scribed in  its  petition,  stands  upon  a  resolution 
of  the  aldermen  of  the  City  of  New  York, 
passed  on  the  18th  day  of  December,  1852,  and 
called  by  the  relator  the  "  Van  Schaick  Grant/' 
hj  which  privileges  were  conferred  on  the  re- 
lator's assignors,  and  afterwards  confirmed  and 
made  ^ective,  as  it  is  claimed,  by  the  Legisla- 
ture. IdbWS  1854,  chap.  140;  Iaws  1800,  chap. 
10. 

The  relator  was  incorporated  in  1853,  under 
the  General  Railroad  Act  (Laws  1850,  chap. 
140),  and  Jiereafter  received,  by  assignment 
from  the  persons  named  in  the  resolution,  the 
grant  which,  as  the  petition  asserts,  "consti- 
tutes its  right  to  own  and  operate  a  railroad  " 
over  the  route  in  question.  Its  franchise  of 
heine  a  corporation  therefore,  was  derived  from 
the  Xct  of  1850,  and  its  powers  and  privileges 
as  such  are  limited  to  those  defined  in  that  Act 
and  the  resolution  already  referred  to. 

By  the  resolution  it  was  authorized  "to  lay  a 
double  track  for  a  railroad"  in  certain  streets  in 
the  City  of  New  York,  under  the  direction 
of  the  street  commissioner,  upon  condition, 
among  others,  that  it  should  keep  in  good  repair 
the  space  between  the  tracks,  and  a  space  two 
feet  each  side  of  the  same  in  each  street  in  which 
the  rails  are  laid,  and  also  that  the  tracks  be 
laid  upon  a  epood  foundation,  with  a  rail  even 
with  the  surface  of  the  streets;  portions  of  the 
road  to  be  completed  within  a  time  specified, 
aod  a  certain  other  portion  "as  fast  as  the 
Tbird  Avenue  should  be  graded  and  in  a  proper 
condition  to  lay  rails  thereon."  There  was  a 
further  condition  that  "no  steam  power  be  used 
on  any  part  of  the  road  for  propelling  cars." 

The  relator,  in  1858,  and  mi  mediately  on  re- 
ceiving this  grant,  complied  with  its  conditions, 
and  laid  its  rails  upon  tJie  surface  of  the  streets, 
through  which  it  was  authorized  to  operate, 
and  adopted  the  system  of  traction  by  horses 
as  a  means  of  furnishing  motive  power  for  the 
running  of  its  cars,  and  has  in  that  manner 
•continuoudy  operated  its  road  to  the  present 
time. 

It  is  obvious  that  the  charter,  as  thus  ana- 
lyzed, contemplates  only  a  road  whose  operar 
tions  by  way  of  structure  or  otherwise  shall  be 
limited  to  the  surface  of  the  roadway.  It  gives 
DO  right  to  open,  or  excavate,  or  use  below  its 
existing  surface. 

The  General  Railroad  Law  (Laws  1850,  chap. 
140)  gives  no  authority  for  the  construction  of 
street  railroads  (§  28,  subd.  5);  but  if  any  right 
is  gained  by  an  organization  under  that  Act, 
the  company  is  by  its  provisions  required  after 
construction  to  restore  the  street  touched  by 
them  "  to  its  former  state,  or  to  such  state  as 
not  unnecessarily  to  have  impaired  its  useful- 
ness." 

The  only  disturbance  of  the  street,  therefore, 
which  is  allowed  by  the  charter  or  the  statute, 
is  the  temporary  excavation  required  for  im- 
bedding the  ties  and  strineers  which  support 
the  track  and  rails;  and,  when  they  are  put  in 
place,  the  work  of  restoration  leaves  th^  surface 


of  the  street  unbroken,  the  passageway  even 
and  the  substructure  solid.  Such  is  the  road 
which  the  relator  is  authorized  (oconstruct^ 
and  which  it  did  construct 

In  February,  1887,  however,  with  no  addi- 
tional power  or  grant  from  the  Legislature  or 
the  municipal  authorities,  it  resolved,  in  the 
language  of  its  directors,  "to  adopt,  and,"  as 
they  say,  "did  adopt,  the  cable  system  as  a 
means  of  furnishing  a  motive  power  for  the 
operation  and  running  of  cars  along  its  route." 
We  are  not  informed  of  the  component  parts  of 
that  system.  But  the  relator  in  order  to  carry 
forward  its  scheme,  as  disclosed  by  the  action 
of  its  directors,  demanded  from  the  commis- 
sioner a  permit,  as  something  to  which  it  was 
of  rifht  entitled,  to  make  immediate  excava- 
tions in  and  at  frequent  intervals  of  space  across 
the  public  streets  through  its  entire  route. 

No  license  or  word  of  permission  to  do  so 
can  be  found  in  the  charter.  The  road  was 
completed.  The  relator  had  then  no  right  to 
again  disturb  the  surface  of  the  streets  except  for 
necessary  repairs  and  replacing  of  its  ties  and 
rails  as  occasion  might  require  for  the  proper 
maintenance  of  its  r<Md.  That  power  it  had. 
No  more.  It  now,  however,  asserts  a  legal 
right  to  make  excavations,  not  for  any  of  the 
I>urposes  of  its  track  or  roadway,  or  the  founda- 
tion of  either,  but  for  the  purpose  of  laying  a 
cable  in  each  track  between  the  present  rails  as 
motive  power  for  its  cars  by  the  agency  of 
steam  from  stationary  engines.  A  mere  state- 
ment of  the  proposition  should  be  a  sufflciont 
answer  to  the  claim. 

To  open  a  city  street  for  the  construction  of 
a  surface  railroad  track,  or  its  reparation,  and 
to  open  that  street  for  the  introduction  of  a 
power  to  operate  the  road,  would  seem  to  1m 
separate  and  distinct  things.  In  the  first,  th* 
excavation  ends  with  the  construction;  the  map 
terial  of  the  street  is  replaced,  or,  in  lieu  of  il^ 
some  other  substance,  which  restores  the  sui*^ 
face  to  its  original  unbroken  condition  and 
usefulness,  and  leaves  all  below  the  surface  Uj 
such  uses  as  the  municipality  may  require. 
In  the  other  case,  as  the  record  discloses,  th«> 
cable  requires  a  conduit  of  mason  work,  the* 
necessary  excavation  for  which,  on  a  straight 
stretch  of  road,  without  curves,  is  six  feet  wlds 
and  from  four  to  five  feet  deep.  Where  there 
is  a  double  track  there  must  be  two  of  these 
trenches,  and  at  intervals  of  thirty-five  feet 
along  the  whole  distance  they  must  go  still 
deeper  for  drainage,  and,  where  there  are 
curves,  the  width  of  the  excavation  must 
be  at  least  from  twelve  to  fifteen  feet;  at 
a  comer  the  pit  will  be  thirty  feet  in  width; 
and  at  the  engine  houses,  wheocc  the  cable  ex- 
tends to  the  conduit  in  the  street,  it  will  be 
necessary  to  excavate  the  entire  street  from  the 
engine  room  out  to  and  beyond  the  track  fur- 
thest from  it. 

None  of  these  things  are  required  for  the 
construction  of  a  street  surface  railroad,  none 
of  them  pertain  even  to  its  operation.  They 
relate  to  some  act  or  thing  to  be  done  below  the 
surface.  Moreover,  the  entire  surface  is  never 
to  be  restored;  a  slot  opening  from  one  half  to 
five  eighths  of  an  inch  will  remain  through  the 
entire  length  of  each  track— an  opening  suffi- 
cient to  receive  the  calk  of  a  horseshoe  and  be 
the  occasion  of  injury;  to  receive  water  and 
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oommunicate  frost  to  the  water  or  m  pipes  or 
other  pipes  in  the  neighborhood  of  the  trenches. 
Other  consequec oes  follow.  It  is  enough,  how- 
ever, that  the  slot  furnishes  an  obstruction  to 
the  vsual  and  ordinary  use  of  the  street  for 
traffic  %nd  travel,  whether  the  horse  moves 
along  or  across  the  track,  as  he  may  lawfully 
do. 

In  the  case  of  People  ▼.  Thompaon,  08  N.  Y. 
0,  we  held  that  no  interference  with  the  streets 
of  the  city,  however  slight,  couid  be  allowed 
in  the  absence  of  unmisUikable  language  from 
the  Legislature  permitting  it.  Yet  it  is  the 
privilege  of  interference  by  excavation  in  those 
streets  m  t^e  manner  I  have  described  which 
the  relator  claims  as  a  right.  It  alone  was  the 
subject  of  its  application  to  the  commissioner, 
and  his  refusal  to  suffer  it  is  the  only  ground 
upon  which  the  writ  of  mandamus  was  in- 
yoked;  and  if  this  appeal  succeeds  the  only 
command  which  can  follow  is  that  the  relator 
be  i)ermitted  to  go  on  and  make  that  excavation. 
There  is  no  other  question  at  issue. 

The  city  has  as  much  and  the  same  right  to 
deny  this  use  of  its  streets  as  a  private  owner 
would  have  to  dispute  the  use  of  his  propertv. 
Brooidyn  Steam  lYatrnt  Co.  v.  Brooklyn,  78  ^. 
Y.  524.  Whence,  then,  does  the  relator  derive 
the  reason  for  its  contention? 

I  have  examined  with  the  greatest  interest  and 
care  the  elaborate,  and  upon  otherpoints  instruc- 
tive, brief  of  the  learned  counsel  for  the  relator, 
but  find  nothing  In  it  to  answer  the  question  I 
ftm  now  considering,  and  which  was  forcibly 
presented  by  the  leiuiied  Judge  at  general  term 
and  in  the  most  explicit  terms  m  behalf  of 
the  respondent  upon  this  appeal. 

We  are  referred  to  no  express  words  confer- 
ring the  power  sought  to  t)e  exercised,  nor  to 
any  words  in  the  grant  or  the  Act  of  1860, 
from  which,  if  the  law  permitted  it,  an  infer- 
ence to  that  effect  could  be  drawn  by  the  exer- 
cise of  the  greatest  ingenuity.  On  the  contrary, 
every  word  and  conoition  is  against  it. 

I  do  not  think  that  the  General  Railroad  Act 
(Laws  1850,  chap.  140)  has  any  application  to 
the  relator's  road.  If  it  had,  it  is  difficult  to 
see  any  reason  for  the  provisions  of  the  Act  of 
1854  (chap.  140)  relative  to  the  construction  of 
railroads  in  ciues,  or  the  Act  of  1800  (chap. 
10),  relative  to  railroads  in  the  Oity  of  New 
York,  or  many  subsequent  ones  relating  to  the 
same  matter. 

But  assuming  that  it  does  apply,  we  are  re- 
ferred only  to  so  much  of  it  as  declares  (sec.  28, 
subd.  7),  that  evenr  corporation  formed  under 
its  provisions  shall  have  power  "  to  take  and 
convey  persons  and  property  on  their  railroad 
by  the  power  or  force  of  steam,  or  of  animals, 
or  by  any  mechanical  power,  and  to  receive 
compensation  therefor."  Wbat  has  that  to  do 
with  the  question  I  am  discussing,  viz.:  the 
right  of  the  relator  to  first  excavate  and  then 
build  in  the  streets  of  the  city  the  structure 
already  described,  without  the  consent  of  Uie 
ci^,  and  without  compensation  to  it? 

I  am  quite  unable  to  gather  any  intimation 
of  a  permission  to  the  relator  to  go  under  or 
beneath,  or  to  break  into  the  streets  even,  ex- 
cept for  the  neoessaiy  purpose  of  laying  its 
tracks.  The  Act  (1850,  tupra),  whatever  else 
may  be  said  of  it,  relates  entiiely  to  a  surface 
road,  and  might  as  well  be  invoked  as  authority 
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for  tunneling  the  streets  for  the  passage  of  the  re- 
lator's horses  attached  by  machinerv  to  cars  as 
for  trenches  for  a  cable.  The  shaft  would 
differ  in  size  only.  Nothing  of  the  kind  is  per- 
mitted. 

By  the  Act  of  consolidation  relating  to  the 
City  of  New  York  (Laws  1882,  chap.  410)  it  is 
provided  that  the  common  council  shall  have 
power,  among  other  things,  "to  regulate  the 
opening  of  street  surfaces,  the  laying  of  ^as 
and  water  mains,  the  building  and  repairing 
of  sewers,  and  the  erecting  of  gas-lights.  '^  8e& 
86,  subd.  5.  They  may  also  regulate  the  use 
of  the  streets  for  telegraph  posts  and  "other  pur- 
poses." Sec.  86,  subd.  8,  among  which,  when 
duly  authorized,  would  doubtless  come  the  one 
proposed  bv  the  relator;  and  by  section  822,  a 
removal  of  a  pavement,  or  of  a  street  surface, 
for  any  purpose,  is  forbidden  until  a  x>ermit 
is  first  obtained  from  the  department  of  public 
works.  The  exercise  of  this  care  and  authority 
involves  judgment  and  discretion  on  the  part 
of  the  city  officers. 

As  construed  by  the  relator,  its  grant  requires 
the  alm>gation  of  these  powers  and  duties,  and 
their  surrender  into  the  hands  of  a  private  cor- 
poration. A  demand  so  extraordinary  and 
subversive  of  necessary  municipal  control 
should  be  yielded  to  only  when  required  by 
the  explicit  direction  of  the  Legislature.  We 
are  referred  to  none.  On  the  contrary,  the 
streets  in  the  Citv  of  New  York  are  so  regu- 
lated and  controlled  bv  statute  that  the  fee  is 
in  the  corporation  of  the  city,  in  trust,  indeed, 
that  the  same  be  kept  open  for  the  public 
But,  subject  to  that  obligation  and  the  ease- 
ments belonging  to  the  abutting  owner,  it  can 
be  deprived  of  no  use  of  its  surface,  or  the  soil 
beneath,  or  the  air  above  it,  save  by  its  own 
consent,  or  the  action  of  the  Lenslature,  and 
may  retain  the  exclusive  use  of,  ana  have  proteo- 
tion  against  interference  with,  either,  to  the 
same  extent  that  a  private  person  might,  if  he 
owned  the  fee. 

But,  if  the  appellant's  claim  is  good,  this  is 
all  lost.  If  the  relator  may  occupy  so  much 
of  the  space  under  the  surface  of  the  street  as 
is  now  intended,  why  may  it  not  occupy  to  the 
same  depth  under  the  entire  surface  of  the 
street  from  curbstone  to  curbstone,  nay,  even 
to  the  inner  edge  of  the  sidewalk;  and,  if  to  the 
depth  now  claimed,  why  not  still  deeper,  to 
the  entire  exclusion  of  its  use  for  the  various 
purposes  to  which  the  city  authorities  now  in 
fact  apply  the  streets,  and  such  other  purposes 
as  the  necessities  of  a  city  demand,  and  the  in- 
vention of  its  people  supply,  and  thus  the  ^^nl; 
of  an  easement  upon  the  surface  of  the  street 
be  so  expanded  as  to  take  in  whatever  may  be 
below  its  surface? 

That  the  present  claim  is  for  a  road,  as  to  one 
part  surface,  and  as  lo  another  part  subter- 
ranean, will  not,  even  if  successful,  conclude 
the  relator  from  going  deeper,  and  putting  the 
whole  under  ground,  or  even  from  laying  a  new 
track  beneath,  stiU  retaining  the  one  upon  the 
surface. 

It  is  claimed,  however,  that  under  the  gen- 
eral grant  of  the  Act  of  laW  (§  28,  eupray 
cable  power  may  be  used;  and  it  is  shown  that 
at  about  the  time  of  the  passage  of  the  resolu* 
tion  of  the  common  council  it  was  publicly 
known  that  cars  were  in  some  cases  moved  by 
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cable.  The  affidavits  in  this  case  disclose  that 
UeX\  but  they  also  stale  that  the  cable  system 
then  in  nee  was  made  effective  by  "cables  fast- 
ened to  the  end  of  the  car,  and  running  along 
the  surface  of  the  road  bei  ween  the  rails/'  with 
power  supplied  by  a  stationary  engine. 

Should  such  a  contrivance  be  resorted  to  by 
the  lelator,  its  maintenance  would  be  less  aa- 
tonishing  and  more  plausible  than  is  the  asser- 
tion of  the  present  claim.  Yet  it  would  be  hi- 
admissible.  Such  a  device,  however,  does  not 
concern  the  system  which  the  relator  now  seeks 
to  apply. 

The  inquiry  in  such  a  case  would  also  be 
pertinent,  why,  if  such  was  the  intent  of  legis- 
latioD  as  early  as  1860,  it  should  be  thought 
necessary,  in  1806,  for  the  Legislature  to  pass 
an  Act  (Laws  1866,  chap.  697)  supplementary 
to  that  of  1850,  authorizing  the  formation  of 
companies  to  construct,  maintain  and  operate 
a  railway  for  the  conveyance  of  persons,  etc., 
"by  means  of  a  propelUne  rope  or  cable  at- 
tached •  *  atationaiy  power,  but  giving  no  au- 
thority, expressly  or  by  implication,  to  do  the 
thiD^  no^  sought  for  by  the  relator?  My  con- 
clusion is  that  a  permanent  structure  below  the 
surface  is  not  covered  by  the  grant  for  a  track 
to  be  placed  on  the  surface,  with  a  temporary 
opening  for  its  necessary  foundation;  ana  hence 
that  the  occupation  of  the  street  by  the  pro- 
posed structure  of  the  relator  is  not  wiUiin 
anv  right  acquired  by  the  resolution  on  Van 
Schaick'a  cx>ntract,  as  confirmed  by  the  Act  of 
1854,  and  that,  if  allowed,  it  would  be  subver- 
sive of  the  rights  of  the  dty. 

This  view  of  the  relator's  case  makes  it  un- 
necessary to  linquire  whether  the  declaration 
contained  in  the  grant,  that  "no  steam  power 
be  used  on  any  part  of  the  road  for  propelling 
cars.**  operates  as  a  prohibition  against  the  sys- 
tem sought  to  be  introduced  by  the  relator,  and 
tot  whidi  alone  excavations  are  necessary. 

I  am  not  mudi  impressed  hjr  the  argument 
of  the  appellant  that  the  pubnc  welfare  and 
comfort  require  an  assent  to  the  relator's  de- 
mand. That  is  a  question,  however,  to  be  ad- 
dressed to  the  Legislature,  or  the  dty  author- 
ities, or  both.  There  is  no  reason  to  depart 
from  the  general  doctrine  already  advertea  to, 
that  whenever  privileges  are  granted  by  the 
Legislature,  and  the  grant  comes  under  review 
in  the  courts,  such  privileges  are  to  be  strictly 
construed  against  the  corporation,  and  in  favor 
of  the  pumic;  and  that  nothing  passes  but 
what  ia  granted  in  clear  and  explicit  terms. 
It\e$  v.  Minnesota  db  N,  W.  B.  Co.  66  U,  S.  1 
Black,  858  [17  L.  ed.  147]. 

It  waa  applied  in  this  court  in  the  case  of 
Beople  v.  TAampeon,  already  referred  to,  where 
an  application  was  made  for  a  mandamus  re- 
quinn^  a  permit  to  be  given  to  enable  the  trus- 
tees oT  the  Brooklyn  Bridge,  to  enter  upon  cer- 
tain streets  for  the  purpose  of  laying  the 
foundation  for  columns  necessary  for  the  com- 
pletion of  that  great  public  work  according  to 
the  plana  adopted.  The  writ  was  granted,  but 
on  appeal  to  this  court  the  order  v^as  reversed 
upon  the  ffround  that  the  commissioners  of 
public  works  had  no  authority  to  grant  the  re- 
quired pNermit,  and  that  the  court  below  erred 
in  alio win|f^  the  mandamus. 

In  replying  to  the  consideration  addressed  to 
OS  as  to  toe  many  and  obvious  advantages  of 
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the  completed  work  to  the  two  cities  and  their 
inhabitants,  we  held  that  courts  were  not  at 
liberty  to  consider  the  benefits  arising  from  the 
plan  of  the  relators,  or  the  necessity  and  im- 
portance of  carrying  it  into  effect  for  the  bene- 
fit of  the  public,  and  that  such  considerations 
should  have  no  place  in  determining  questions 
of  the  character  of  the  one  now  before  us.  We 
also  said  that  the  streets  of  New  York  .  .  . 
must  remain  and  be  used  as  such,  and  for  no 
other  purpose,  until  otherwise  directed  by  leg- 
islative enactment,  and  that  without  this,  no 
authority  exists  for  their  invasion.  It  is  pos- 
sible that  such  a  change  in  the  character  of  the 
street  as  the  relator  proposes  to  make,  would 
be,  as  it  claims,  a  puolic  benefit;  but  the  priv- 
ilege to  make  it  will  be  followed  by  great  pri- 
vate advantage,  and  it  may  be  that  the  city 
will  obtain  compensation  for  granting  it.  The 
opportunity  to  do  so  should  not  be  ti^en  from 
it,  nor  the  violation  of  rights  which  belong  to 
the  public  justified  upon  a  forced  and  un- 
natural construction  of  words  which  of  them- 
selves have  no  such  consequence. 

I  cannot  dose  this  opinion  in  more  appropri- 
ate words  than  those  used  in  Rex  v.  Ward,  4 
Adol.  &  El.  884,  and  applied  in  Davit  v.  :^mo 
York,  14  N.  Y.  525,  in  both  of  which  cases  an 
argument  similar  to  that  of  the  relator  was  ad- 
vanced, and  in  the  first  case  answered  by  the 
declaration  of  Denman,  Ch.  J,,  that  "No  great- 
er evil  can  be  conceived  than  the  encourage- 
ment of  capitalists  and  adventurers  to  interfere 
with  known  public  rights,  from  motives  of  per- 
sonal interest,  on  me  speculation  that  the 
chances  made  may  be  rendered  lawful  by  ulti- 
mately being  thought  to  supply  the  public 
with  something  better  than  what  they  actually 
enjoy.  Therels  no  practical  inconvenience  in 
abiding  by  the  opposite  principle,  for  daily  ex- 
perience proves  that  great  and  acknowledged 
public  improvement  soon  leads  to  a  correspond- 
ing change  in  the  law,  accompanied,  however, 
with  the  first  condition  of  being  compelled  to 
compensate  any  portion  of  the  public  which 
may  suffer  for  their  advantage." 

the  order  of  the  Court  beUno  should  be  affirmed^ 
with  costs, 

RaCfer*  CK  J,,  and  Andrews  and  Finch» 
JJ,,  concur. 

Earl, ./.,  dissentiuff: 

The  sole  question  for  our  determination  io 
this  case  is  whether  the  Third  Avenue  Railroad 
Company  has  the  right  to  snbstitute  for  horses 
the  cable  svstem  for  moving  its  cars  over  ita 
road.  This  right  is  disputea  by  the  defendant 
representing  the  City  of  New  York.  On  the 
first  day  of  January,  185S,  the  city  granted  to 
Van  Schaick  and  others,  whom  we  will  call 
the  "projectors,"  the  right  to  lay  a  double 
track  for  a  railroad  in  certain  described  streets 
in  the  City  of  New  York;  and  in  the  grant  it 
was  provided  that  "no  steam  power  be  used  on 
any  part  of  the  road  for  propelling  cars." 

In  the  agreement  at  the  time  entered  into 
between  the  projectors  and  the  city,  it  was 
stipulated  that  they  might  incorporate  them- 
selves under  the  deneral  Railroad  Act,  and 
thereafter  they  were  incorporated  under  the 
name  of  the  "Third  Avenue  Railroad  Com- 
pany." 

The  grant  to  the  projectors,  and  through 
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them  to  the  Tblrd  ATenne  Bailroad  Company, 
If  as  conflnned  by  chapter  140  of  the  Laws  of 
1854,  and  chapter  10  of  the  Laws  of  1860. 
Under  its  grant  and  charter  the  company  laid 
down  a  double-track  railway  upon  the  surface 
of  the  streets  described,  and  its  cars  have  hither- 
to been  moved  by  horses. 

It  is  now  proposed  by  the  company  to  move 
its  cars  bv  means  of  cables  passing  under  the 
surface  of  the  streets  between  the  rails  of  each 
track,  which  cables  are  to  be  operated  by  a 
stationary  ste^im  engine  located  upon  the  pri- 
vate property  of  the  company  outside  of  the 
street  lines.  It  is  contended  on  behalf  of  the 
defendant  that  the  stipulation  in  the  grant, 
that  "no  steam  power  be  used  on  any  part  of 
the  road  for  propelling  cars,"  forbids  the  moT- 
ingof  cars  by  cables  tnus  operated. 

We  are  of  opinion  that  that  stipulation  would 
not  be  violated  by  the  substitution  of  the  cable 
svstem.  It  is  clear  that  the  parties  had  in  mind 
the  movement  of  cars  upon  the  railway  tracks 
by  steam  power  propellmg  locomotive  engines 
thereon,  and  the  purpose  was  to  ^ard  afi;ainst 
the  annoyance  and  dancer  which  mi^t  be 
produced  in  the  streeta  by  the  operation  of 
such  engines.  There  was  at  that  time  in  this 
•country  no  railroad  operated  by  what  is  now 
known  as  the  ''cable  system,"  and  it  could  not 
liave  been  within  the  oomtemplation  of  the 
parties  to  condemn  or  prohibit  the  operation  of 
this  railroad  in  that  way.  It  is  not  the  stipu- 
lation that  no  steam  power  should  be  used  for 
'^ 'propelling  the  cars,"  but  it  is  that  no  steam 
power  should  be  used  "on  any  part  of  the  road,^' 
•clearly  having  reference  to  tne  movement  of 
•cars  by  locomotive  steam  power  applied  upon 
the  road  itself.  Steam,  as  a  motive  power, 
-was  not  prohibited;  but  its  use  upon  the  road 
was  prohibited.  With  that  exception  the  pro- 
jectors were  left  with  the  right  to  adopt  any 
safe,  practical  system  for  moving  their  cars. 

There  was  no  apparent  reason  for  forbidding 
the  use  of  a  stationary  steam  engine  to  be  op- 
erated upon  private  propertv  by  means  of  which 
the  cars  in  the  streets  could  be  moved  without 
any  noise  or  annoyance  of  any  kind.  The  im- 
mediate power  which  moves  the  cars  under  the 
cable  system  is  the  moving  cable  attached  to 
the  cars.  It  is  true  that  the  steam  communi- 
cates power  to  the  cable;  but  it  is  the  cable 
power  that  moves  the  cars.  In  a  remote  sense 
it  may  be  said  that  it  is  the  power  of  steam  that 
moves  the  cars,  and  in  a  still  remoter  sense  it 
is  the  heat  that  produces  the  steam  which  fur- 
nishes the  power;  and  so  causes  mav  be  traced 
back  in  endless  succession,  constantly  approxi- 
mating the  first  cause.  But  in  construing  this 
agreement  we  must  hold  that  the  parties  had  in 
mind  the  proximate,  immediate  cause,  and  not 
the  remote  one;  and  that  what  was  intended 
was  the  prohibition  of  the  operation  of  loco- 
motive steam  engines  upon  the  streets  in  the 
dty. 

But  this  companv  had  not  only  all  the  powers 
conferred  upon  it  oy  its  contract  with  the  city, 
but  all  the  powers  conferred  upon  it  by  the 
General  Railroad  Act  of  1850,  except  as  its 
powers  were  limited  and  restricted  by  its  agree- 
ment with  the  city.  By  subdivision  7  of  sec- 
tion 28  of  the  General  ftailroad  Act,  every  cor- 
poration formed  thereunder  was  authorized  to 
take  and  convey  persons  and  property  on  its 
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railroad  by  "the  power  or  force  of  steam,  or  ot 
animals  or  by  mecbanical  power." 

That  section  c1eari>  confers  the  power  to  op- 
erate this  railroad  by  the  cable  system.  The 
cable,  as  applied  to  the  cars,  is  a  mechanical 
power,  and  it  is  moved  by  the  power  or  force 
of  steam;  and  hence,  if  the  riglit  of  this  com- 
panv depended  upon  that  section  alone,  there 
could  be  no  question  that  it  would  have  the 
right  to  move  its  cars  by  means  of  the  cable 
ajrstem.  Its  riffht  under  that  section  is  modi- 
fied only  by  the  stipulation  in  the  agreement 
that  "  no  steam  power  be  used  on  any  part  of 
the  road;"  hence,  whether  we  test  the  rights  of 
the  company  bv  its  grant,  or  by  its  charter,  or  by 
both  combined,  we  find  no  prohibition  against 
the  use  of  steam  power  communicated  by  a 
steam  engine  locatra  upon  private  property  out- 
side of  the  limits  of  the  streets. 

It  is  also  argued  that  the  railroad  company 
has  no  right  U>  substitute  t^e  cable  system,  bo- 
cause  that  would  subject  the  streets  to  an  ad- 
ditional burden,  not  contemplated  by  the  agree- 
ment between  it  and  the  city.  There  is  noth- 
ing in  that  agreement  or  in  the  General  Railroad 
Act  which  forbids  it  to  increase  the  burden  to 
which  any  street  was  at  first  subjected.  It 
could,  from  time  to  time,  change  the  mode  of 
constructing  its  tracks,  the  shape  of  its  rails, 
and  the  number  of  cars  which  it  would  move 
through  the  streets.  It  was  not  limited  merely 
to  the  construction  of  a  "double  track  for  a 
railroad  upon  the  surface  of  the  streets."  It 
also  had  authority  to  operate,  and  was  bound 
to  operate,  the  railroad  when  constructed;  and 
that  authority  implied  the  right  to  operate  ita 
road  by  any  customary,,  usual  and  proper  meth- 
ods, and  to  subject  the  streets  to  such  burdens 
as  are  necessary  for  that  purpose. 

The  only  limitation  upon  its  right  is  that  no 
steam  power  shall  be  used  on  any  part  of  its 
road;  and,  subject  to  that  limitation,  it  has  the 
right  to  operate  its  road  upon  the  surface  of 
the  streets  .bv  any  usual,  customary,  or  proper 
method,  ana  for  that  purpose  to  interfere  with 
the  soil  beneath  the  surface  of  the  streets  so  far 
as  may  be  necessarjr,  provided  the  streets  be 
left  in  such  a  condition  as  answers  the  public 
use  to  which  Uiey  are  devoted  as  streets.  The 
language  used  in  the  contract  and  in  the  Gen- 
eralRailroad  Act  was  framed  in  an  age  of  great 
enterprise,  and  of  rapid  advance  in  science  and 
mechanism,  and  was  purposely  made  broad  and 
comprehensive,  so  that  new  and  improved  in- 
ventions for  moving  cars  might  be  brought  into 
use. 

It  is  true  that  in  the  construction  of  a  cable 
road  in  a  street  there  is  more  disturbance  of 
and  interference  with  the  soil  of  the  street  than 
in  the  construction  of  a  railroad  to  be  operated 
by  horses.  But  the  disturbance  and  interfer- 
ence are  not  much  greater,  and  after  the  cable 
road  has  been  completed  the  surface  of  the 
street  is  for  every  street  purpose  in  as  good  con- 
dition as  the  surface  of  a  street  upon  which  a 
horse  railroad  is  operated;  and,  indeed,  the  bur- 
den upon  the  street  is  less,  as  there  arc  no  horses 
attached  to  the  cars  and  they  therefore  occupy 
less  space,  produce  less  annoyance  and  less  in- 
cumbrance upon  the  street,  than  cars  operated 
by  horses. 

So  far  as  there  is  interference  with  the  soil 
below  the  surface  of  a  street  it  is  not  perceived 
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that  it  can  produce  any  serions  mischief  or  harm 
to  any  interests  or  rights.  So  far  as  it  may  in- 
terfere with  gas  or  water  pipes  or  other  appli- 
ances or  structures  beneath  the  surface  of  the 
streets,  they  are  to  be  replaced  or  moved  or  put 
in  position  at  the  expense  of  the  railroad  com- 
pany; and  the  papers  show  clearly  thai  it  is  a 
mere  matter  of  expense,  and  that  all  these  things 
can  be  done  so  that  no  damage  or  mischief  will 
come  to  any  private  or  public  right  or  interest 
in  the  streets. 

StUl  further,  no  serious  harm  can  come  from 
the  adoption  of  the  cable  system,  because  it  is 
provided  bv  the  order  of  the  special  term  that 
the  work  shall  be  done  under  and  subject  to 
the  supervision  of  the  commissioner  of  public 
works,  who  ma  v  appoint  inspectors  of  the  work, 
to  be  paid  by  the  company,  and  that  the  work 
be  carried  on  in  conformity  with  such  reason- 
able rules  and  regulations  as  the  commissioner 
may  establlBh  in  relation  to  doing  the  work, 
andf  subject  to  such  orders  and  directions  as  he 
may  give  in  relation  to  the  manner  of  conduct- 
ing the  work,  and  the  interference  with  and 
disturbance  of  sewers  and  water  pipes,  and  the 
repavement  and  restoration  of  surface  of  the 
avenues  and  streets  in  which  such  work  shall 
be  done. 

It  is  also  provided  in  the  agreement  between 
the  projectors  and  the  city,  which  is  binding 
upon  the  company,  that  the  cars  should  be  run 
under  such  prudential  directions  as  the  **  com- 
mon council  and  the  street  commissioners  may, 
from  time  to  time,  prescribe;  and  provided  also 
that  the  said  parties  shall  in  all  respects  com- 
ply with  the  directions  of  the  common  council 
in  the  building  of  the  said  railroad,  and  in  any 
other  matter  connected  with  the  regulation  of 
said  railroad;"  and  that  the  railroad  tracks 
shoxild  be  laid  upon  a  good  foundation,  with  a 
grooved  rail,  or  such  other  rail  as  should  be 
approved  by  the  common  council  and  the  street 
commissioners. 

Thus  a  large  power  of  regulation  and  control 
of  the  railroad  and  its  operation  is  reserved  by 
the  common  council;  and  in  the  order  of  the 
special  term  and  in  the  contract  there  is  ample 

E>wer,  even  without  application  to  the  Legis- 
ture,  to  guard  against  injury  to  any  public  or 
private  interests  bv  the  substitution  of  the  cable 
system  as  desired  by  the  company. 


But  if  there  is  a  lack  of  power  in  the  com- 
mon council  of  the  city  to  protect  the  city  and 
the  public,  and  to  secure  for  them  such  rights 
and  privileges  as  under  the  ciroumstanoes  should 
properly  belong  to  them,  tiiere  is  ample  power 
in  the  Legislature,  by  amendment  or  alteration 
of  the  company  charter,  to  accomplish  such 
ends.  Streets  are  primarily  for  public  use,  and 
are  devoted  to  travel  and  tne  transportation  of 
persons  and  property;  and  it  has  frequently 
been  held  that  a  street  railway  is  not  inconsist- 
ent with  such  public  use,  but  in  aid  thereof. 
By  the  substitution  of  the  cable  system  the 
streets  would  not  be  devoted  to  another  or  dif- 
ferent public  use,  but  to  the  same  public  use, 
to  wit:  the  operation  of  a  street  railway.  New- 
eU  y.  Hinneapolis,  L,  d  M,  K  Co,  85  l^Iinn. 
112. 

The  fact  that  the  company  has  hitherto  used 
the  power  of  horses  for  moving  its  cars  does  not 
forbid  the  substitution  of  some  other  power. 
A  railroad  companjr  has  at  all  times  the  option 
to  change  the  motive  power  used  for  movinia: 
its  cars,  and  that  option  is  not  lost  by  its  exei 
cise  once  or  oftener.  McCartney  y.  Chicago  4b 
E.  R  Co.  112  111.  611. 

It  is  immaterial  for  the  present  purpose  that 
the  right  to  substitute  the  cable  system  is  a  very 
valuable  one  to  the  company,  for  which  it  could 
afford  to  pay  if  it  did  not  already  possess  it.  If 
it  has  the  right  it  may  exercise  it,  subject  to 
such  restrictions,  regulations,  limitations  and 
burdens  as  the  common  council  and  the'  Legis- 
lature may  legally  and  constitutionally  impose. 

It  is  certainly  a  consideration  entitled  to  some 
weight  that  a  majority  of  the  owners  of  prop- 
erty along  Uie  line  of  this  railroad,  who  are 
most  interested  in  its  operation,  and  would  be 
most  annoyed  and  injured  by  the  substitution 
of  the  cable  system  if  there  should  be  any  in- 
creased annoyance  or  injury  therefrom,  favor 
the  substitution. 

We  are,  therefore,  of  opinion  that  the  relator 
has  the  risht  to  substitute  the  cable  system,  as 
proposed  By  it,  for  the  movement  of  its  cars,  in 
the  place  of  horses,  and  that  the  order  of  the 
General  Term  should  be  reversed,  and  that  of 
the  Special  Term  affirmed,  with  costs. 

Peckham  and  Gr»gr»  JJ.,  concui  in  this 
dissent. 
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L  The  fkct  that »  Juror  who  aat  in  a  crimi- 
nal ease  was  also  a  member  of  the 
^aad  jury  by  which  the  bill  was  found  will 


not  sustain  a  motion  to  arrest  Judgment,  where 
no  objection  to  the  Juror  was  made  on  the  triaL 

2.  A  Justice  of  the  peacse  has  ezdusiTe  Ju- 
risdiction of  <5ases  of  petit  larceny,  sinoe 
the  Act  of  1887,  fixing  the  punishmeDt  for  that  of- 
fense^within  the  limits  mentioned  in  sectioD  19  of 
the  South  Carolina  Constitution,  providing  that 
all  offenses  leas  than  felony,  in  which  the  punish- 
ment does  not  ezoeed  a  fine  of  $100,  or  imprison. 


Note.— Ex  postfOiCto  Jaws;  what  are. 

The  provisions  of  the  Constitution,  prohibiting 
the  passage  of  ex  post  facto  laws  applies  only  to  leg- 
islation concerning  crimes.  Re  Sawyer,  124  U.  S. 
800  (31  L.  ed.  4(JeS). 

The  words  ex  post  facto  relate  exclusively  to  a  law 
which  renders  an  act  punishable,  which  was  not 

8  L.  R.  A* 


punishable  at  the  time  it  was  committed  (Smith  v. 
Cookrill,  73  U.  S.  6  WalL  786, 18  L.  ed.  978 ;  Calder  v. 
Bull,  8  U.  a  3  Dall.  886, 1  L.  ed.  648 ;  Gut  v.  Minne- 
sota, 76  V.  8. 9  Wall.  88, 19  L.  ed.  674;  Be  Dorsey,  7 
Port  (Ala.)  293;  Fletcher  v.  Peck,  10  U.  S.  6  Cranch, 
87, 3 L.  ed.  162;  Cummings  v.  Mo. 71  U.S. 4 Wall. 888, 
18  L.  ed.  869 ;  or  which  renders  an  act  punishable  in 


.See  also  6   L.   R.   A.   472;    11    L.   R.  A.  418;  23  L.  R.  A.  830;  24  L.  R.  A. 
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ment  for  thirty  days,  shall  iM  tried  sammazfly  be- 
fore a  justioe  of  the  peace,  etc. 

8.  A  statute  transflBrriii^  Jurlfldietloii  from 
one  court  to  another  is  not  such  an  ex  poat  fatto 
law  OS  will  forbid  the  new  tribunal  from  taUng 
Jurisdiction  of  an  offense  committed  prior  to  the 
statute. 

4.A  statote  dlmlnlahlng  the  degree  of 
pmilshiiient  for  an  offense,  but  malring  no  al- 
teration in  the  kind  of  punishment,  must  govern 
in  thereafter  Imposing  punishment  for  an  offense 
committed  prior  to  its  passage. 

(February  8, 1880.) 

APPEAL  by  defendaot,  from  a  Judgment  of 
the  General  Sessions  Circuit  Coart  of  Benu- 
ford  County  coDvictinghim  upon  an  indictment 
for  petit  larceny.    B^eraed, 
The  facts  sufficiently  appear  in  the  opinion. 
Mr,  William  N.  Bey  ward  for  appellant 
Mr.  W.  Perry  Morpliy,  Solicitor  of  Sec- 
ond Circuit,  for  the  State,  appellee. 

MclTer,  J,,  delivered  the  opinion  of  the 
court: 

The  appellant  was  convicted,  in  the  court  of 
sessions,  of  petit  larceny,  alleged  to  have  been 
committed  on  the  5th  day  of  JNovember,  1886, 
and  was  sentenced  to  imprisonment  in  the  peni- 
tentiary, at  hard  labor,  for  the  term  of  one 
year. 

The  prosecution  was  commenced  on  the  7th 
of  June,  1887,  and  the  true  bill  was  found  at 
September  Term,  1887,  but  the  trial  was  had  at 
February  Term,  1888,  after  the  pa8siu;e  of  the 
Act  of  the  28d  of  December,  1887  (19  Stat.  819), 
amending  the  law  in  respect  to  the  punishment 
of  the  oifense  of  petit  larceny,  whereby  it  was 
declared  that  a  person  convicted  of  that  offense 
should  "be  punished  by  imprisonment  in  the 
county  Jail  for  not  more  than  thirty  days,  or 
by  a  fine  of  not  more  than  $100." 

After  verdict,  and  before  sentence,  the  de- 
fendant moved  to  arrest  the  judgment  upon 
these  grounds:  (1)  because  one  of  the  Jurors 
who  rendered  the  verdict  in  this  case  was  a 
member  of  the  ^rand  Jury  by  which  the  bill 
was  found;  which  fact  was  not  tmown  to  de- 
fendant or  his  counsel  until  after  the  Jury, 
charged  with  the  trial  of  this  case,  had  been  im- 
paneled; (2)  because,  since  the  passage  of  the 
above  cited  Act  of  1887.  the  court  of  sessions 
had  DO  jurisdiction  of  the  case. 


The  motion  in  arrest  of  judgment  having  been 
overruled  and  sentence  passed,  as  above  stated, 
defendant  appealed  upon  the  grounds  taken  in 
arrest  of  judgment,  and  upon  the  further  ground 
that  the  Circuit  Judge  eired  in  imposinff  a  pun- 
ishment in  excess  of  that  provided  for  by  law. 
The  fact  that  one  of  the  jurors  who  tried  this 
case  was  also  a  member  of  the  grand  jury  which 
found  the  bill  was  made  to  appear  by  the  affi- 
davits of  defendant  and  his  counsel  as  well  as 
that  of  the  juror  in  question;  and  it  also  ap- 
peared from  the  first  two  affidavits  that  this 
uict  was  not  known  to  defendant  or  his  counsel 
un^l  after  the  jury  were  impaneled,  and  the 
evidence  had  been  taken.  But  it  was  not  made 
to  appear  by  affidavit  or  otherwise  that  this  fact 
could  not  have  been  discovered  by  due  diligence 
in  time  to  have  enabled  the  defendant  to  chal- 
lenge the  juror  for  the  cause  stated. 

Waiving  this,  however,  and  assuming  that 
the  fact  would  not  have  been  discovered  oy  the 
use  of  due  diligence,  we  do  not  think,  under 
the  authorities  in  this  State,  that  the  first  ground 
can  be  sustained. 

There  can  be  no  doubt  that  the  fact  that  a 
juror  has  served  on  the  grand  jury  which  found 
the  bill  fumi^es  a  gocM  ground  for  challenge; 
but  if  the  objection  is  not  taken  at  the  proper 
time  the  aocuiBed  may  lose  the  benefit  oi  it,  as 
such  an  objection  is  not  usually  available  on  a 
motion  for  a  new  trial  (1  Bishop,  Crim.  Proc. 
1st  ed.  §778);  the  general  rule  bemg  universally 
recognized  that  that  which  was  a  cause  of  ciial- 
lenge  to  a  juror  ^all  not  be  made  the  ground 
for  a  new  triaL 

It  is  true  that  in  some  of  the  cases  elsewhere 
an  exception  to  this  rule  has  been  recognized, 
and  it  has  been  held  that  where  the  fact  con- 
stituting the  cause  of  challenge  is  not  known  to 
the  accused  in  time  for  him  to  exercise  that 
right,  and  could  not,  by  due  diligence,  have 
b^n  discovered,  especially  where  the  objection 
goes  to  the  moral  capacity  or  impartiality  of 
the  juror,  it  may  constitute  a  ground  for  a  new 
trial.  See  an  elaborate  review  of  the  cases  in 
HoUingmixyrth  v.  Duaw,  Wall.  Sr.  147. 

But  an  unbroken  series  of  cases  in  this  State, 
from  the  earliest  period  of  our  judicial  histonr 
down  to  the  present  time,  shows  that  no  such 
exception  has  ever  been  recognised  here:  State 
V.  ^a/rrd,  2  Bay.  150;  State  v.  (TDriseoU,  2 
Bay,  158,  in  which  the  very  same  ground  which 
is  here  taken  was  presented,  to  wit:  that  one  of 


a  manner  different  from  the  punishment  awarded 
at  the  time  it  was  oommitted.  Hartinir  v.  People, 
22  N.  Y.  95;  Shepherd  v.  People,  25  N.  Y.  406;  Rtate 
V.  McDonald,  20  Minn.  Idn ;  U.  8.  v.  Gibert,  2  Sumn. 
101 ;  State  v.  Salomons,  Riley,  90.  So,  a  statute  add- 
ing penalties  and  instituting  new  methods  of  pro- 
ceeding cannot  be  applied  to  prior  offenses.  Miles 
V.  State,  40  Ala.  ao ;  Moore  v.  State,  Id.  40;  Stephen 
V.  State,  Id.  67 ;  Miller  v.  State,  Id.  64.  See  note  to 
Anderson  v.  O^Donnell,  1  L.  B.  A.  632. 

A  statute  which  deprives  a  man  of  his  estate,  or 
any  part  of  it,  for  a  crime  which  was  not  declared 
to  be  an  offense  by  any  previous  law,  is  an  ee  post 
facto  law  and  void.  Fletcher  v.  Peck,  10  (J.  B.  6 
Cranch,  87  (8  L.  ed.  162). 

So,  a  test  oath  required  of  a  priest  as  a  condition 
for  exercising  the  functions  of  his  office,  to  the  ef- 
fect that  he  had  always  been  loyal,  is  unconstitu- 
tionaL  Cammings  v.  Mo.  71  U.  S.  4  Wall.  277  (18  L. 
ed.  866) ;  Pierce  v.  Carskadon,  88  U.  S.  16  WaU.  284 
(21 K  ed.  276). 

8  Xi.  li*  A. 


WhatannoU 

The  term  ez  poat  facto  does  not  apply  to  criminal 
procedure.  People  v.  Mortimer,  40  OaL  114;  Perry 
V.  Ck>m.  8  GhratL  632 ;  Waiston  v.  Oom.  16  &  Mon.  15 ; 
State  V.  Manning,  14  Tex.  402. 

Bo,  a  statute  which  simply  enlarges  the  class  of 
persons  who  may  testify  is  not  ex  poat  facto.  Hopt 
V.  Utah,  110  U.  S.  974  (28  L.  ed.  202). 

A  statute  operating  on  the  forms  of  proceeding 
is  not  ex  poat  facto  (State  v.  Sears,  Phil.  L.  (N.  C.) 
146 ;  Com.  v.  Bean,  Tfaach.  Cr.  Gas.  86) ;  or  changing 
the  mode  of  summoning  Juries  (Perry  v.  Oom.  3 
Gratt.  682) ;  or  allowing  the  State  a  certato  number 
of  peremptory  challenges  (Waiston  v.  Oom.  16  B. 
Mon.  15:  State  v.  Ryan,  18  Bdnn.  870) ;  or  reducfaig 
the  number  of  such  challenges  (Beynolds  v.  State, 
1  Ga.  228) ;  or  a  statute  allowing  counsel  for  the 
State  to  open  and  dose  the  argument,  Instead  of 
altematmg.   People  v.  Mortimer,  46  OsL  Hi, 
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(he  jurors,  who  tried  the  case  has  served  on  the 
grraDd  jury  which  found  the  hill,  and  it  was 
overruled;  State  v.  FUher,  2  Nott  &  McC.  261; 
Baits  V.  StaU,  2  McCoid,  L.  12;  Jo9ey  v.  Wil- 
mington  A  M.  R,  Oo,  12  Rich.  L.  1B4,  in  which 
it  was  held  that  a  cause  of  challenge,  going  to 
the  impartiality  of  the  juror,  not  known  to  the 
party  until  after  verdict,  furnished  no  ground 
for  a  new  trial;  Boland  v.  OreenviUe  4b  (aB,  Co, 
12  Rich.  L.  868,  in  which  it  was  held  that  the 
fact  that  a  juryman  had  an  interest  in  the  cause 
which  was  not  known  to  the  party  in  time  to 
challenge  him  furnished  no  ground  for  a  new 
trial;  and  finally,  Todd  v.  Gray,  16  S.  C.  685, 
in  which  the  foregoing  cases  were  recognized 
and  followed. 

The  next  question  is  that  presented  hy  the 
second  grouna  of  appeal — whether  the  court  of 
sessions  could  take  jurisdiction  of  this  case 
after  the  passage  of  the  Act  of  1887,  herein- 
above cited.  There  can  be  no  doubt  that  the 
▼ery  purpose  of  that  Act  was  to  invest  trial  jus- 
tices with  jurisdiction  of  cases  of  petit  larceny. 

This  court  had  recently  decided,  in  Slate  v. 
Jenkiru,  26  6.  0.  121,  that  a  trial  justice  had 
no  jurisdiction  of  a  case  of  petit  larceny,  be- 
cause there  was  no  law  limiting  the  punish- 
ment of  that  offense  to  $100  fine  or  thirty  days' 
imprisonment;  and  the  manifest  object  of  the 
Act  in  so  limiting  the  punishment  of  that  of- 
fense was  to  bring  it  within  the  class  of  cases 
covered  bv  section  19,  art.  1,  of  the  Constitu- 
tion, whicu  declares  that  "all  offenses  less  than 
felony,  and  in  which  the  punishment  does  not 
exceed  a  fine  of  $100,  or  imprisonment  for  thirty 
days,  shall  be  tried  summarily  before  a  justice 
of  the  peace,  or  other  officer  authorized  bv  law, 
on  information,  under  oath,  without  indict- 
ment or  intervention  of  a  grand  jury,'*  etc. 

Now,  as  it  has  been  settled  by  the  case  of 
State  V.  nUebrawn,  2  S.  C.  404,  recognized 
in  State  v.  Jenkins,  supra,  that  a  trial  justice 
falls  under  the  terms  "other  officer  authorized 
by  law,"  as  used  in  the  clause  of  the  Constitu- 
tion just  quoted,  and  as  the  offense  of  petit 
larceny  has  heretofore,  by  section  2498  of  the 
Oeneral  Statutes,  been  declared  a  misdemeanor, 
which  is  an  offense  "less  than  felony;"  and  as 
the  punishroent  of  the  offense  is  now,  by  the 
Act  of  1887,  limited  to  imprisonment  in  the 
county  jail  for  not  more  than  thirty  days  or  a 
fine  not  more  than  $100,  itfoUows,  necessarily, 
that  a  trial  justice  now  has  jurisdiction  of  the 
offense  of  petit  larcenv. 

But  this  is  not  oondusive  of  the  present  case, 
for  two  questions  yet  remain  to  be  determined : 
(1)  whether  the  jurisdiction  thus  conferred  is 
exclusive,  or  concurrent  only  with  the  court  of 
eessions;  (2)  whether  a  trial  justice  can  take 
jurisdiction  of  a  case  in  which  the  offense  was 
committed  before  such  jurisdiction  was  con- 
ferred. 

As  to  the  first  of  these  questions  we  think  it 
clear  that  the  jurisdiction  is  exclusive.  The 
terms  in  which  the  jurisdiction  is  conferred  by 
Che  section  of  the  Constitution  indicate  that 
such  was  the  intention  of  the  framers  of  that 
instrument,  and  such  would  be  the  natural  in- 
terpretation put  upon  the  language  used  by  the 
people  who  ratified  it 

"Shall  be  tried  summarily  •  .  .  without  in- 
dictment or  intervention  of  a  grand  jury,"  it 
seems  to  us  necessarily  excludes  the  idea  that 
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such  cases  could  be  tried  in  the  court  of  ses- 
sions. But  we  need  not  pursue  the  argument, 
as  we  think  the  question  has  been  conclusively 
determined  by  adjudications  of  this  court. 

In  State  v.  McKettriek,  14  S.  C.  846,  it  was 
held  that  trial  justices  have  exclusive  jurisdic- 
tion of  assaults  and  batteries  which  are  not  of 
a  high  and  aggravated  nature;  and  now,  since 
the  punishment  of  petit  larceny  has  been  re- 
duced to  the  limits  prescribed  in  the  above 
quoted  clause  of  the  Constitution,  it  is  im]X)Ssi> 
ble  to  draw  a  distinction  between  that  case  and 
this,  so  far  as  the  question  of  jurisdiction  is 
concerned,  for  the  decision  in  that  case  rested 
upon  the  ground  that  the  offense  of  assault 
and  batteiT  was  a  misdemeanor,  the  punishment 
of  which  had  been  reduced  to  the  limits  men- 
tioned in  the  19th  section  of  the  first  article  of 
the  Constitution. 

So,  also,  in  State  v.  Harper,  6  S.  C.  464,  it  had 
been  held  that  an^  offense  falling  within  the 
terms  of  that  section  of  the  Constitution  was 
exclusively  within  the  jurisdiction  of  a  trial 
justice;  and  that  case  was  overruled  by  the  case 
of  State  V.  WiUiama,  13  S.  C.  546,  solelv  be- 
cause the  punishment  of  petit  larcenjr  had  not 
then  been  limited  to  a  fine  of  $100  or  imprison- 
ment for  thirty  days.  Hence,  as  is  said  by 
Simpson,  Ch.  J.,  in  State  v.  Jenkins,  supra: 

*  'If  the  General  Assembly  had  since  limited 
the  punishment  of  petit  larcenv,  as  mentioned 
in  article  1,  §  19,  this,  under  the  language  of 
the  section,  would  have  conferred  exclusive 
jurisdiction  upon  trial  justices. " 

It  is  clear,  then,  that  trial  justices  have, 
since  the  Act  of  1887,  exclusive  jurisdiction  of 
cases  of  petit  larceny. 

It  is  arg^ued,  however,  that  if  this  be  so  then 
the  result  would  be  that  all  those  who  may 
have  committed  the  offense  of  petit  larceny 
prior  to  the  passage  of  the  Act  of  1887  would 
escape  punishment  altogether;  for,  if  the  court 
of  sessions,  which  formerly  had  exclusive  juris- 
diction of  such  offense,  has  been  deprived  of 
it  by  the  new  law,  that  court  could  not  now  try 
sucn  a  case;  and  it  could  not  be  tried  under 
the  new  law,  as  that  would  be  in  violation  of 
the  ex  post  facto  clause  of  the  Constitution;  and 
it  is  therefore  contended  that  the  Act  of  1887 
must  be  construed  as  applying  only  to  offenses 
committed  after  its  passage,  in  orcler  to  avoid 
such  a  result.  But  to  place  such  a  construc- 
tion upon  the  Act  of  1887  would  involve  the 
necessity  of  interpolating  words  into  that  Act 
which  the  General  Assembly  has  not  seen  fit  to 
use;  and  this  the  courts  of  this  State  have,  in 
at  least  two  notable  instances,  declined  to  do, 
as  may  be  seen  by  reference  to  the  cases  of 
State  y,  Taylor,  2  McCord,  L.  492,  and  State  v. 
Thomas,  14  Rich.  L.  103,  where  the  very  result 
now  apprehended  actually  occurred  by  reason 
of  an  iteration  of  the  law  in  reference  to  the 
offense  of  horse  stealing  in  the  one  case,  and  in 
reference  to  cow  stealing  in  the  other,  in  neither 
of  which  cases,  just  as  in  this,  was  there  any 
provision  in  the  new  statute  confining  its  oper- 
ation to  offenses  committed  after  .the  passage 
of  such  Acts. 

Even,  therefore,  If  the  consequences  appre- 
hended should  follow  from  the  effect  whicn  we 
think  must  be  given  to  the  Act  of  1887  of  de- 
priving the  court  of  sessions  of  jurisdiction  in 
a  case  like  this,  and  conferring  it  upon  a  trial 
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justice,  this  would  oot  wairant  the  court  in 
supplying  what  is  supposed  to  be  an  omission 
in  the  Act 

But  we  are  not  prepared  to  admit  that  the 
trausfer  of  jurisdiction  from  one  court  to  an- 
other is  such  an  ex  post  facto  law  as  would,  un- 
der the  Constitution,  forbid  the  new  tribunal 
from  taking  jurisdiction  in  a  case  where  the 
offense  charged  was  committed  prior  to  the 
'ransfer  of  the  jurisdiction. 

The  contrary  has  been  held  in  this  State  in 
the  case  of  State  v.  Sullivan,  2  S.  C.  286,  where 
it  is  said:  "It  has  been  expressly  held  that  a 
statute  creating  a  new  court,  or  conferring  a 
new  jurisdiction,  or  enlarging  or  diminishing 
the  powers  of  an  existing  court,  is  not  an  ex 
post  facto  law,"  citing  Wcues  y.  Belcher,  8  Pick. 
508;  (Jom.  v.  Phillipe,  11  Pick.  28.  See  also 
Uwing's  Case,  5  Gratt.  701. 

Wo  need  not,  therefore,  enter  into  any  dis- 
cussion of  the  true  meaning  of  the  phrase  ex 
post  facto,  as  used  in  the  Constitution,  or  un- 
dertake to  show  in  what  cases  it  applies. 

Finally,  it  is  urged  that  the  punishment  pre- 
scribed by  the  Act  of  1887  cannot  be  imposed 
for  an  offense  committed  prior  to  its  passage. 
Here,  too,  we  are  relieyed  from  the  necessity  of 
discussing  the  question,  as  the  point  has  been 
distinctly  adjudicated  by  a  decision  in  our  own 


State.  In  the  case  of  StaU y. Wiliams,  2 Rich. 
L.  418,  it  has  been  held  that  where,  after  a  con- 
yiction  of  forgery,  and  pending  an  appeal,  the 
General  Assembly  passea  an  Act  reducing  the 

{mnishment  of  that  offense  from  death  to  fine, 
mprisonment  and  whippin;^,  the  punishment 
prescribed  by  the  new  Act  must  he  imposed, 
as  the  accused  could  not  be  punished  under  the 
law  as  it  stood  at  the  time  the  offense  was  com- 
mitted. 

It  is  quite  clear,  therefore,  that  the  third 
ground  of  appeal  is  well  taken,  as  the  Circuit 
Judge  erred  in  imposing  the  punishment  of  im- 
prisonment in  the  penitentiary  at  hard  labor  for 
the  term  of  one  year.  What  might  haye  been 
the  effect  if  the  Act  of  1887  had  prescribed  a 
a  punishment  different  in  kind,  or  increased  in 
degree,  from  that  prescribed  by  the  old  law,  we 
need  not  now  consider,  as  the  new  law  makes 
no  alteration  in  kind,  and  diminishes  the  de> 
gree  of  punishment. 

The  judgment  of  this  court  is  that  thejudg* 
merit  of  the  Circuit  Court  be  reversed,  and  that 
the  case  be  remanded  to  that  court  with  in- 
structions to  remand  the  same  to  a  trial  justice 
for  trial. 

SImpsoiif  CK  J,,  and  McGowan*  /.,  con- 
cur. 


IOWA  SUPREME  COURT. 


Joseph  E.  JOT 
e. 

Henry  BITZER,  Appt. 
(....Iowa ....) 

1.  Appellee's  additional  abetraet  is  not  to 

be  taken  as  admitted,  although  not  denied  hi 
terms,  where  the  appellant  has  filed  a  oertifled 
transcript  of  the  record,  with  a  statement  that  he 
has  done  so  because  the  oorrectneas  of  his  ab- 
stract has  been  so  persistently  denied,  and  has 
attached  an  index  of  the  transcript  and  abstract 
for  the  purpose  of  aldin^r  In  the  verification  of 
the  abstract  by  the  transcripts 

2.  A  tr anslatioii  of  evidenee  by  the  ahort- 
hand  reporter  not  oontalnlnflr  the  name  of 
the  cause  except  by  ao  Indorsement  on  the  out- 
side which  is  not  in  the  handwiltiDfl:  of  the  re- 
porter, and  IS  not  referred  to  In  the  certifloate, 
and  Is  not  Identified  in  any  oth^r  manner,  is  not 


sulBoienUy  Identified  to  beoome  a  part  of  the 
reoord,  though  Inserted  in  the  proper  plaoe  in  a 
skeleton  bill  of  exceptions. 

8.Thoiifflk  a  petition  may  be  sabjeet  to 
oblecuon  because  an  action  for  fraud  and  one 
on  breach  of  warranty  are  set  out  in  each  count, 
if  defendant  falls  to  make  objection  the  court 
may  properly  submit  to  the  jury  both  causea  of 
action  on  each  count. 

i>  A  general  warranty  that  an  animal  is 
sound  and  free  from  disease  is  neoeasarily  a 
warranty  against  diseases  of  aU  kinds,  including 
those  which  are  infectious  or  contagious,  and 
renders  the  warrantor  liable  for  damages  caused 
by  the  communication  of  such  a  disease  to  other 
stock  with  which  the  animals  sold  are  properly 
placed  in  the  ordinary  course  of  bushiess,  and 
also  for  such  other  damages  and  expenaes  as  are 
the  direct  and  natural  result  of  the  breach  of 
warranty* 

(Beed,  Gb.  J^  dttsenM 


NOTB.— Sal«  of  ehaUei;  general  wa/rranty. 

A  general  warranty  does  not  apply  to  patent  and 
obvious  defects.  Hill  v.  North,  84  Vt.  60i;  Williams 
V.  Ingram,  21  Tex.  800;  Billard  v.  Moore,  7  Ark.  186; 
McCormick  v.  Kelly,  28  Minn.  187;  Yandewalker  v. 
Osraer,  66  Barb.  656;  Hudglns  v.  Perry,  7  Ired.  L. 
102:  Bennett  v.  Buchan,  76  N.  T.  886;  Jordan  v.  Fos- 
ter, 11  Ark.  141;  Benjamin,  Sales,  Bonn.  Notes, 
610-617.  See  Shupe  y.  Gollender,  1  L.  S.  A.  838, 
note. 

To  bring  the  case  within  this  rule,  the  defects 
must  be  discernible  by  an  ordinary  observer  exam- 
ining the  property  with  a  view  to  purchase,  and  not 
requiring  special  skill  to  detect  them.  Birdseye  r. 
Frost,  84  Barb.  867.  See  Meickley  y.  Parsons,  66 
Iowa.  68;  Vates  ▼.  Gomellus,  60  Wis.  616. 

It  docs  not  usually  extend  to  defects  apparent  on 
simple  inspection,  requiring  no  skin  to  discover 
8  li,  R,  A* 


them,  or  to  defects  known  to  the  boyen  but  the 
warranty  may  be  so  expressed  as  to  protect  the 
buyer  against  consequences  growing  out  of  a  patent 
defect.    Storrs  v.  Emerson,  72  Iowa,  80a 

In  an  action  upon  an  alleged  warranty  of  a  mare, 
an  instruction  that  any  representatiou  as  to  her 
conditloif  that  seller  intended  buyer  should  rely 
upon  as  a  fact  is  a  warranty  is  sufficiently  speciflo. 
Bumham  v.  Sherwood  (Conn.)  6  New  Eng.  Rsp.  827. 

A  temporary  and  curable  injury  existing  at  the 
sale,  but  which  does  not  at  the  time  injurlonslj 
affect  the  natural  usefulness  and  Htness  of  a  horse 
for  service,  even  if  it  be  a  fault,  is  not  a  breach  of 
a  warranty  of  soundness.  Boberts  v.  Jenkins,  21 N. 
H.U6. 

Warranty  of  soundness  of  horse. 

The  fact  that  a  mare  sold  was  with  foal  Is  no 
breach  of  warranty  that  She  was  *'aU  right  ever/ 


See  also   15  L.  R.  A.  209;   33  1^    R.  A.  ;Vi7. 
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(Jannaiy  SO,  1889.) 

APPEAL  hy  defendant,  from  a  Judgment  of 
tlie  Muscatine  County  District  Court  (Bren- 
nan.  /.),  in  favor  of  plaintiff  in  an  action 
biouebi  to  lecover  damages  for  aUeged  fraud 
and  breach  of  warranty  in  the  sale  of  certain 
ponies.    Affirmed. 

The  facts  soflQcdently  appear  In  the  opinion. 

Mr.  J.  CarsluMldma  for  appellant: 

Mesirs.  E.  W.  Tatloek*  Jayne  A  Hoff- 
Bian  and  Cloud  A  Doran,  for  appellee. 

The  trial  court  adopted  the  true  rule  on  the 
breach  of  warranty  and  deceit,  as  set  forth  in 
Sherrod  ▼.  Lanadon,  21  Iowa,  518. 

If  animals  sold  are  warranted  sound  and  are 
not  so,  but  have  an  infectious  or  contagious 
disease  which  they  communicate  to  oUiers, 
where  the  parties  contemplate  their  being 
placed  with  other  stock,  the  loss  not  only  with 
respect  to  the  animals  purchased,  but  to  others 
to  whom  the  warranted  animals  communicate 
the  disease,  may  be  recovered,  as  well  as  the 
expense  of  taking  care  of  and  doctorini;  them. 

2  Sutherland,  Damages,  435;  Oliphant, 
Hoi  see,  210, 211;  Bradky  y.  Bea,  14  Alien,  20; 
Lascelles,  Horse  Warranty,  2d  ed.  88. 

Robinson*  /.»  delivered  the  opinion  of  the 
court: 

The  petition  contains  two  counts.  In  the 
first  it  is  alleged,  in  substance,  that  plaintiff 
purchased  of  defendant  twentjr-three  pooies  and 
one  colt,  for  the  stipulated  price  of  $523;  that 
said  ponies  and  colt  were  represented  and  war- 
ranteid  to  be  sound  and  free  from  contagious 
and  infectious  diseases,  and  that  plaintilf  re- 
lied upon  said  representations  and  warranty  in 
making  the  purchase;  that  in  fact  said  animals 
were  diseased  with  a  contagious  and  infectious 
disease,  from  which  fifteen  of  them  died;  that 
said  disease  was  communicated  to  other  stock 
of  plaintiff,  from  the  effects  of  which  one  horse 
ana  one  pony  died;  that  it  was  communicated 
to  members  of  the  family  of  plaintiff;  that  by. 
leason  of  said  disease  plaintiff  was  put  to  ex- 
traordinary trouble  and  expense  in  the  treat- 
ment of  the  ponies,  and  for  extra  feed;  that 
plaintiff  lost  the  consideration  paid  for  said 
I>onies  by  reason  of  said  disease,  and  in  addi- 
'lion  has  suffered  loss  and  damage  to  his  prop- 
erty, including  stock,  and  to  his  family,  in  the 
sum  of  $825;  that  the  representations  concern- 
ing the  ponies  were  false  and  fraudulent,  and 
were  made  by  defendant  for  the  purpose  of 
cheating  and  defrauding  plalatiff. 


The  second  count  clinrires  the  sale  of  two 
ponies  to  one  George  M.  Benson  for  the  sum  of 
$80,  with  similar  repr^entation  and  warranty, 
followed  by  results  of  a  like  character,  to  the 
damage  of  Benson  in  the  sum  of  $910;  that 

Jlaintiff  is  the  owner  of  the  claim  of  Benson, 
udffment  is  demanded  on  the  two  counts  for 
$2,w0,  with  interest  and  costs. 
The  jury  returned  a  verdict  in  favor  of 

Slain  tiff  for  $700,  on  which  judgment  wasren- 
ered. 

1.  Appellee  filed  an  additional  abstract  of 
the  record,  in  which  he  denies  that  the  evi- 
dence, and  rulings  on  the  admission  of  evi- 
dence, were  properly  preserved  and  made  a 
part  of  the  record;  and  denies  various  allega- 
tions of  the  abstract;  and  avers  that  there  is  no 
record  of  any  exception  taken  by  defendant, 
or  ruling  of  the  coiu*t  thereon. 

The  additional  abstract  also  asks  the  atten- 
tion of  the  court  to  the  transcript  of  the  record 
on  file.  Appellee  contends  that  bis  additional 
abstract  has  not  been  denied,  and  that  it  must 
therefore  be  taken  as  admitted.  See  Hunter  v. 
Des  Moines,  74  Iowa,  215;  Ferrie  v.  Anderson, 
72  Iowa,  420;  Armstrong  v.  KiUen,  70  Iowa,  52. 

The  appellant  has  not,  in  terms,  denied  the 
additional  abstract,  but  be  has  filed  the  follow- 
ing "statement:"  'The  correctness  of  appel- 
lant's at)stract  of  the  record  in  this  action  is  de- 
nied so  persistently  and  repeatedly  by  counsel 
for  appellee  that  the  appellant  ijas  caused  a 
full  transcript  of  the  record  of  the  cause  in 
the  district  court  to  be  made  and  certified  by 
the  clerk  of  the  court,  and  filed  in  this  court. 

Tills  is  followed  by  a  demand  that  tbe  costs 
of  the  transcript  be  taxed  to  appellee,  and  a 
reference  to  an  attached  index  of  the  transcript 
and  abstract,  "by  the  aid  of  which  all  material 
facts  and  points  for  the  verification  of  the  ab- 
stract can  be  readily  found  in  tbe  transcript." 

These  statements  are  not  found  in  connection 
with  an  argument,  but  are  included  in  a  sepa- 
rate paper. 

It  is  clear  that  tbe  contents  of  the  paper, 
taken  together,  should  be  given  the  effect  of  a 
denial  oi  the  additional  abstract.  The  correct- 
ness of  the  abstract  is  reafilrmed  by  necessary 
implication.  We  are  therefore  required  to  ex- 
amine the  transcript  to  determine  questions 
raised  as  to  tbe  contents  of  the  record. 

2.  Appellee  has  filed  a  motion  to  strike  from 
the  abstract  so  much  thereof  as  is  claimed  to 
be  the  evidence  in  the  case,  on  the  ground  that 
it  was  not  properly  preserved,  identified  and 


way  for  livery  pumoses.**  Whitney  v.  Taylor,  64 
Barb.  536;  BenjamiD,  Sales,  Benn.  Notes,  61:{. 

On  a  warranty  that  a  horse  is  all  right,  except 
that  he  will  sometimeB  shy,  a  recovery  may  be  had 
for  partial  blindness;  the  two  are  not  neceesarily 
synonymous.    Kingsloy  v.  Johnson,  49  Oonn.  468. 

A  statement,  tn  a  bUl  of  sale  of  a  horse,  that  he 
was  ''oonsideied  sound,*^  was  held  not  to  import  an 
absolute  warranty.    Wason  v.  Rowe,  16  Vt.  52S. 

Whether  ** corns**  In  a  horse^s  foot  is  unsound- 
ncses  has  been  held  a  question  for  the  jury.  Alex- 
ander V.  Button,  68  N.  H.  28Sw 

A  mere  oold,  controlled  by  ordinary  remedies,  is 
not  unsoundness.    Springstead  v.  Lawson,  23  How. 

Pr.aoe. 

Lameness  may  or  may  not  be  unsonndness;  if 
permanent  it  is;  if  only  accidental  and  temporary. 
It  is  not.    Brown  v.  Bigelow,  10  Allen,  UZ, 
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**  Cribbinff  **  is  an  unsouDdneas  (Washburn  v.  Cud* 
dihy,  8  Gray,  430:  Walker  v.  Hoisingrton,  43  Y t.  606); 
though  here  the  warranty  was  that  the  horse  was 
''sound  and  right.**    l>ean  v.  Morey,  33  Iowa,  VSQ, 

A  horse  may  be  unsound  at  the  time  of  sale  if  he 
then  has  the  seeds  of.  disease  (Rianders),  though  it 
be  some  time  before  the  disease  becomes  developed 
In  its  most  offensive  form.  It  is  inchoate  glanders 
at  the  time  of  sale.  Woodbury  v.  Robbins,  10 
Cush.  6i90. 

The  disease  need  not  be  incurable  in  order  to  be 
an  unsoundness.  Thompson  v.  Bertrand,  23  Ark. 
731. 

In  Komegay  v.  White,  10  Ala.  2S5,  it  was  held 
that  any  disease  which  affects  the  value  of  the  ani- 
mal, whether  permanent  or  temporary,  is  an  un« 
soundness.  Approved  in  Roberts  v.  Jenkins,  21  N« 
H.  119;  Benjamin,  Sales,  p.  612L 
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made  a  part  of  tbe  record,  and  asks  that  the 
'Original  papers  from  which  the  abstract  was 
made  be  examined.  We  have  caused  the  clerk 
of  the  district  court  to*transmit  to  this  court 
the  shorthand  reporter's  translation  of  evidence, 
which  was  copied  hi  the  transcript  of  the  rec- 
ord now  on  file. 

It  appears  from  the  evidence  now  before  us 
that  the  bill  of  exceptions  sinied  b^r  the  judge 
was  what  is  known  as  a  '^skeleton  bill." 

It  contains  the  following:  "The  plaintiff,  to 
sustain  the  issues  on  his  behalf,  introduced  the 
following  evidence,  as  shown  by  the  notes  of 
the  official  court  reporter  now  on  file  in  this 
cause,  and  tbe  said  reporter's  transcript  and  ex- 
tension tliereof,  duly  certified  as  such  tran- 
script." (The  clerk  will  here  insert  said  official 
certified  transcript  of  said  evidence.) 

*'It  also  contains  substantially  the  same  aver 
ments  in  regard  to  the  evidence  introduced  by 
defendant,  and  by  plaintiff  in  rebuttal.  The 
translation  certified  to  us  as  the  one  which  was 
copied  in  the  transcript,  does  not  show  the 
cause  in  which  the  evidence  was  ^ven.  It 
commences  with  tbe  name  of  a  witness,  and 
closes  with  a  certificate  of  the  shorthand  re- 
porter, as  follows: 

8iaU  oflotM,  Mtucatine  Co. 

I  [name],  reporter  of  the  District  Court  of 
Iowa  in  and  for  Muscatine  County,  hereby  cer- 
tify the  foregoing  to  be  a  full,  true  and  com- 
plete transcript  of  the  testimony  in  said  cause, 
from  my  shorthand  notes  thereof  on  file,  made 
according  to  the  best  of  my  ability.      [Signed.] 

This  certificate  was  written  on  the  inside  of 
the  last  leaf  of  the  translation.  On  the  outside 
was  indorsed  the  following: 

**ln  District  Court.  Joieph  E,  Joy  vs.  "Henry 
BOzer,  Transcript  of  Evidence  by  Official  Re- 
porter." 

This  was  written  in  short  lines  across  the 
ruled  ones,  in  the  manner  usually  adopted  for 
marking  folded  legal  papers,  but  was  not  in 
the  handwriting  of  the  shorthand  reporter,  and 
does  not  appear  to  have  been  referred  to  in  the 
certificate.  It  is  evidently  no  part  of  the  trans- 
lation, and  cannot  be  regarded  as  identifying  it. 

It  was  said  in  HiU  v.  HdCUnDay,  62  Iowa,  678, 
that  "The  tcstimonv  should  be  so  immediately 
identified  as  to  render  it  certain  what  is  to  lie 
incorporated  into  the  transcript,  and  become  a 
part  of  the  record,  without  leaving  anything  to 
the  delerniination  of  the  derk  or  the  parties." 
That  rule  has  been  approved  in  numerous 
cases  decided  by  this  court. 

Tbe  clerk  cannot  be  permitted  to  exerclAe  a 
discretion  as  to  what  evidence  should  be  in- 
cluded in  the  transcript.  In  this  case  the  di- 
rection contained  in  the  bill  of  exceptions 
would  have  been  sufficient  had  the  translation 
shown  by  a  proper  caption,  or  by  a  statement 
in  the  reporter's  certificate,  that  it  contained 
the  evidence  given  in  this  case.  But  the  only 
showing  of  identity  is  contained  in  the  indorse- 
mei.t  which  we  have  set  out.  That  was  made 
after  the  translation  was  completed,  and  is  not 
in  the  handwriting  of  the  reporter,  nor  even  of 
the  clerk.  In  our  opinion  the  translation  was 
not  identified,  and  the  motion  to  strike  the  evi- 
dence must  be  sustained.  Pattersonmlle  Edu- 
cational iMtiiuU  V.  0^7(7  (Iowa)  89  N.  W.  Rep. 
^4. 
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8.  Each  count  alleged  a  cause  of  adtoii 
founded  upon  fraud,  and  also  one  based  upon 
a  breach  of  warranty.  Tbe  district  court  ruled 
that  plaintiff  woula  be  entitled  to  recover  upon 
proof  of  either  of  these  causes  of  action.  It 
may  be  conceded  that  the  petition  was  Yulner- 
able  to  objection  on  the  ground  that  two  causes 
of  action  were  set  out  in  each  count;  but  the 
defendant  failed  to  make  the  objection.  The 
court,  therefore,  properly  submitted  to  the  Jury 
both  causes  of  action  in  each  count 

4.  The  court  charged  the  Jury  as  follows: 
"If  you  shall  determine  that  the  plaintiff  is 
entitled  to  recover,  either  for  breach  of  war- 
ranty or  for  fraud,  you  will  finally  have  to  de- 
termine the  amount  of  his  daiqages,  the  rules 
in  regard  to  which,  in  my  Judgment,  are  the 
same  in  either  case,  whether  of  warranty  or 
fraud  .  .  .  The  ordinary  and  matter-of-course 
rule  of  damage  in  such  a  case  is  that  the  plaint- 
iff is  entitled  to  recover  the  difference  between 
the  actual  value  of  the  proper^  in  the  condi- 
tion in  which  it  was  when  sold  and  what  it 
would  have  been  worth  if  the  warranty  or  false 
representation  had  been  true." 

The  court  also  charged  the  Jury  that  there 
are  "other  kinds  of  special  or  extraordinarv 
damages,  sometimes  flowing  from  such  a  breach 
of  warranty  or  fraud,  which  tbe  party  inlured 
may  recover  in  addition,  provided  he  shows 
himself  to  have  in  fact  sustained  them,  and 
tbey  appear  to  have  been  the  natural  and  rea- 
sonable consequence  of  the  defendant's  wrong 
or  breach  of  contract.  Several  such  kinds  of 
damage  are  claimed  by  the  plaintiff  in  this  case, 
and  as  set  forth  in  his  petition." 

Other  portions  of  the  charge  were  designed 
to  aid  the  jury  in  determining  the  amount  of 
the  special  damages.  If  any,  which  they  might 
fdlow. 

The  juiy  found  specially  that  the  sales  in 
question  were  made  with  a  warranty  that  the 
animals  sold  were  sound  and  free  from  disease, 
as  alleged  by  plaintiff,  and  that  the  warranty 
was  broken. 

The  appellant  contends  that  the  court  erred 
in  stating  the  rule  as  to  measure  of  damages  in 
cases  of  warranty;  that,  if  there  was  a  war- 
ranty, the  evidence  shows  that  it  was  a  gjeneral 
warranty;  that  no  specific  disease  or  ailment 
was  mentioned  by  tbe  parties,  unless  something 
was  said  of  "surfeit,"  and  that,  under  a  general 
warranty,  the  limit  of  recovery  is  the  difference 
in  value  between  the  article  sold  as  it  actually 
was  and  what  it  would  have  been  had  it  been 
as  warranted,  and  that  the  rule  given  by  the 
court  applies  only  in  cases  involving  fraua. 

The  petition  afteges  that  the  animals  sold  to 
plaintiff  were  warranted  to  be  sound,  and  free 
from  any  contagious  or  infectious  disease,  and 
that  those  sold  to  Benson  were  warranted  to  be 
free  from  disease,  sound,  and  in  good,  healthful 
condition.  The  Jury  found  that  these  allega- 
tions were  true;  and  since  the  evidence  1b  not 
before  us,  we  must  presume  that  it  sustains  the 
findings  of  the  jury. 

It  is  true  that,  as  a  general  rule,  tiie  measure 
of  damages  in  an  action  brought  for  a  breach 
of  warranty  is  substantial^'  as  claimed  by 
counsel  for  appelhint.  1  Sedgwick,  Damages, 
290. 

But  it  is  well  settied  that  in  some  cases  the 
aggrieved  party  may  recover  such  additional 
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■am  as  is  neoessaiy  to  compensate  him  for  the 
diiect  and  natural  conseqaences  of  the  injury. 
J2f.  76,  281. 

"If  animals  sold  are  warranted  sound,  and 
ATS  not  so,  buthaye  an  infectious  or  contagious 
disease,  which  they  communicate  to  others, 
where  the  parties  contemplate  their  being 
placed  with  other  stock,  the  loss,  not  only  in 
respect  to  the  animals  purchased,  but  to  others 
to  which  the  warranted  animals  communicate 
the  disease,  may  be  lecovered,  as  well  as  the 
expense  of  taking  care  of  and  doctoring  them." 
2  Sutherland,  Damages,  485.  See  also  Oil- 
pbant.  Horses,  211;  JtHnney  v.  Andrus,  41  Yt. 
O40;  Marsh  v.  Webber.  16  Minn.  419  (Gil.  875); 
Smith  Y.  Green,  45  L.  J.  N.  S.  (0.  P.)  28; 
Bradley  Y.  Bea,  14  Allen,  20;  Packard  y.  Slack, 
82  Vt.  10. 

The  same  rule  applies  in  cases  of  sales 
effected  by  means  of  fraud.  Jeffrey  y.  Bigelow, 
13  Wend.  523;  FarU  v.  Lewie,  2  B.  Mon.  875; 
Jirtnon  v.  Woode,  8  Ooldw.  185;  Baee  y.  Fol- 
laee,  11  Ind.  118;  WinU  y.  Morrison,  17  Ter. 
874;  ^heeier  y.  BandaU,  48111. 182;  Parker  y. 
Marquis,  64  Mo.  88. 

The  eyidence  that  the  measure  of  damages  is 
the  same  in  cases  of  breach  of  warranty  and  of 
fraud  is  indicated  in  the  following  cases:  Page 
V.  Parker,  48  N.  H.  871;  Bradley  y.  Bea,  14 
Allen,  20;  Sherrod  y.  Langdon,  21  Iowa,  519; 
lUkee  y.  Baer,  8  Iowa,  870.  See  also  Sedgwick, 
Damages,  295  note  e;  Oliphant,  Horses,  211. 

It  has  been  held  that  the  right  of  recoyery 
does  not  depend  upon  knowledge  on  the  part  of 
the  seller,  at  the  time  of  the  salo,  that  the  pur- 
chaser designs  to  place  the  stock  purchased 
with  other  animals.  Sherrod  y.  Langdon, 
supra;  Packard  y.  Slack,  82  Vt.  12. 

So  far  as  we  can  determine  the  facts  of  the 
case  from  the  record,  the  portions  of  the  charge 
under  consideration  were  correct.  The  war- 
rantor of  animals  sold  should  be  held  liable  on 
his  coyenaDts  for  all  the  direct  and  natural 
consequences  of  their  breach.  If  the  animals 
are  warranted  to  be  sound  and  free  from  dis- 
ease, and  are  not  so  in  fact,  the  warrantor 
should  be  held  liable  for  the  loss  occasioned 
without  fault  on  the  part  of  the  purchaser,  by 
the  communication  of  the  disease  to  other  stock 
with  which  the  diseased  animals  are  properly 
placed,  in  the  ordinary  course  of  business,  and 
also  for  such  other  damages  and  expenses  as  are 
the  direct  and  natural  result  of  the  breach  of 
warranty. 

In  our  opinion,  it  is  not  material  that  the 
seller  does  not  know  that  his  warranty  is  false, 
nor  that  it  does  not  specify  any  kind  or  class  of 
diseases.  A  warranty  that  an  animal  is  sound 
and  free  from  disease  is  necessarily  a  warranty 
against  diseases  of  all  kinds. 

6.  Appellant  complains  of  the  refusal  of  the 
court  to  submit  to  the  jury  certain  special  in- 
terrogatories asked  on  his  behalf.  In  answer 
to  this  complaint  it  is  only  necessary  to  say  that 
the  information  sought  hj  the  interrogatories 
refused  was  substantially  giyen  in  special  find- 
ings returned  by  the  jury  on  interrogatories 
submitted  by  the  court;  hence,  no  prejudice 
could  haye  insulted  from  the  refusal. 

6.  Numerous  questions  are  discussed  by 
counsel  which  cannot  be  determined  without 
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reference  to  the  eyidence.  Since  that  is  not 
before  us,  such  questions  must  be  disregarded. 
We  haye  examined  all  objections  not  already 
noted,  but  find  no  error  of  the  court  prejudicial 
to  appellant. 
The  judgment  of  the  District  Court  is  affirmed. 


•  Ch,  J,,  dissenting: 

I  dissent  from  the  holding  of  the  majority,  in 
the  fourth  paragraph  of  the  foregoing  opinion. 
If  the  case  rested  alone  on  the  first  count  of  the 
petition,  I  would  be  satisfied  with  the  result 
reached.  That  count  alleges  the  breach  of  a 
warranty  against  contagious  diseases;  and,  as 
the  eyidence  is  not  before  us,  we  must  presume 
that  as  to  that  allegation  the  instruction  was 
adapted  to  the  proof  before  the  jury. 

I  agree  that  where  the  yeudor  of  domestic  ani- 
mals warrants  them  free  from  infectious  or  con- 
tagious diseases,  he  is  liable,  in  case  of  a  breach, 
for  the  injury  which  is  occasioned  by  the  com- 
munication of  the  disease  to  other  animals  with 
which  those  sold  were  commingled.  But  the 
opinion  of  the  majority  goes  mudi  further  than 
that. 

The  second  count  alleges  the  breach  of  a 
^neral  warranty  of  soundness,  and  the  holding 
is  that  the  yendor  is  liable  under  such  a  war- 
ranty for  the  injury  occasioned  to  other  animals 
by  the  communication  to  them  of  the  disease 
with  which  those  sold  were  infected,  as  well  as 
for  the  difference  between  the  actual  and  war- 
ranted yalue  of  the  animals. 

I  do  not  agree  to  that.  The  action  is  on  the 
contract.  In  case  of  the  breach  of  a  contract, 
the  liability  of  the  ooyenantor  is  to  be  deter- 
mined with  reference  to  those  matters  which  the 
parties  are  presumed  to  haye  had  in  mind  when 
they  entered  into  the  agreement  That  this  is 
the  general  rule  on  the  subject  will  not  be 
denied. 

When  the  yendor  in  the  sale  of  domestic  ani- 
mals warrants  them  free  from  infectious  dis- 
eases, the  injury  resuUing  from  the  communi- 
cation of  such  diseases  to  other  animals  is  a 
matter  within  the  contemplation  of  the  parties. 
In  case  of  the  breach  ox  such  warranty,  the 
yendor  is  liable  for  an  injury  of  that  kind, 
because  it  is  the  yery  injury  against  which  he 
warranted.  But  a  mere  general  warranty  of 
soundness  is  different.  Such  a  warranty  re  fat  es 
simply  to  the  property  which  is  the  subject  of 
the  sale.  By  it  the  covenantor  undertakes 
simply  that  tne  property  is  of  a  certain  quality, 
and  that  be  will  answer,  in  case  it  proycs  oth- 
erwise, for  the  difference  between  its  actual 
yalue  and  what  that  value  would  have  been  if 
it  bad  been  as  warranted. 

The  consecfuential  damage  resulting  from  the 
communication  of  diseases  to  other  animals  is 
not  covered  by  the  terms  of  the  agreement. 
The  vendor  does  not  by  his  agreement  under- 
take to  answer  for  such  an  injury,  nor  does  the 
vendee  contract  for  indemnity  against  it.  It  is 
not  a  matter  within  the  contemplation  of  the 
parties  when  they  enter  into  the  agreement. 

Some  of  the  authorities  cited  in  the  opinion 
appear  to  sustain  the  view  of  the  majority,  but 
in  my  judgment  they  violate  elementary  prin- 
ciples of  the  law.  Others,  it  appears  to  me,  are 
not  in  point. 
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NORTH    GERMAN    FIRE    INSURANCE 

CO. 

C.-Ffed.  Rep ) 

A  bill  Iq  equitar  to  relbrm  »  poUcy  of  Iq- 
marunce  1b  so  far  auziliaiy  to  or  dependent  up- 
on an  action  at  law  upon  the  policy,  already- 
commenced  by  the  same  plalntdff  against  the  same 
defendant,  that  service  of  process  upon  counsel 
for  defendant  In  the  law  action  will  bind  defend- 
ant in  the  equity  suit  if  such  defendant  is  not 
found  within  the  Jurisdiction  of  the  court  and 
has  no  other  agent  therein  upon  whom  servloe 
may  lawfully  be  made. 

(March  18, 1889 J 

BILL  in  equity,  in  the  U.  S.  Circuit  Court  for 
the  Northern  District  of  Iowa,  to  reform  a 
palicy  of  fire  insurance.  Motion  to  set  aside 
service  of  subpena.    Motion  denied. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Henderson*  Hard,  Daniels  A 
Kiesel  for  defendant,  for  the  motion : 

For  the  practice  in  this  motion  to  quash  serv- 
ice, see — 

Frotidenee  Rubber  Co,  ▼.  Ooodyeofr^  76  U.  B. 
0  Wall  811  (19  L.  ed.  590);  Harknesa  v.  J^«20, 
98  U.  8.  479  (26  L.  ed.  288);  fSe  parte  Dee 
Moines  db  M,  B,  Co,  103  U.  8.  794  (26  L.  ed. 
461);  Bobinson  v.  Nat  Stockyard  Co.  12  Fed. 
Rep.  861;  Elgin  Canning  Co.  v.  Atchison,  T, 
dbk  F,B.  Co,%i  Fed.  Rep.  866;  Juneau  Bank 
Y.McSpedan.  5  Biss.  64. 

Messrs,  Charles  A.  Clark  and  F.  A. 
Hormel  for  complainant,  eontra. 

Shiras,  J,,  delivered  the  following  opinion: 
The  complainant  in  this  proceeding  brought 
an  action  at  law  in  a  state  court  against  the  de- 
fendant company,  averring  that  he  was  the 
owner  of  a  certain  elevator  building  in  the 
Town  of  New  Hale,  Iowa,  and  that  he  had 
been  carrying  on  business  therein  in  the  name 
of  one  Eyler,  who  was  in  fact  his  agent;  that  the 
defendant  company  contracted  to  insure  com- 
plainant from  loss  by  fire  on  said  property;  that 
as  evidence  of  such  contract  a  poli^  of  insur- 
ance was  issued  in  the  name  of  said  Eyler;  that 
durine  the  lifetime  of  said  policy  the  property 
was  destroyed  by  fire,  and  that  the  company, 
after  due  notice  and  proofs  of  loss  had  been 
furnished,  refused  to  pEiy  the  sum  due  upon  the 
contract  of  insurance. 

The  defendant  removed  the  case  into  the 
federal  court,  and  upon  demurrer  it  was  held 
that  upon  the  face  of  the  policy  of  insurance 
which  was  attached  to  the  petition,  it  appeared 
that  the  contract  of  insurance  was  with  Eyler, 
iosuringhis  personal  interest  in  the  property 
and  not  that  which  he  represented  as  agent  of 
complainant;  that  complainant  could  not,  there- 
fore, recover  in  the  la\?  action,  so  Ions  as  the 
policy  of  insurance  remained  as  it  then  ap- 
peared on  its  face;  and  that  if  the  facts  were  as 
claimed  by  complainant,  the  remedy  consisted 
in  procuring  a  reformation  of  the  written  pol- 
icy conforming  it  to  the  truth  of  the  matter. 

NoTB.-'-See  note  to  Rosenbaum  v.  Council  Bluffs 
Ins.  Co.  po8l^  188. 
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Thereupon  the  court,  on  the  application  of 
the  complainant,  continued  the  action  at  law 
in  order  to  permit  the  complainant  to  file  abflV 
in  equity  for  the  purpose  of  reforming  the  pol- 
icy and,  by  conforming  it  to  the  facts  as  they 
were  claimed  to  be,  enable  complainant  to  rely 
thereon  as  evidence  supporting  the  action  at 
law. 

The  bill  being  filed  for  the  purpose  named, 
a  subpena  was  duly  issued  for  seryioe  upon  the 
defendant  company,  and  was  returned  by  the 
marshal,  having  been  served  upon  the  attor- 
neys appearing  on  behalf  of  the  company  in 
the  law  action. 

The  company,  entering  a  special  appearance, 
moves  to  set  aside  such  service  as  insufficient. 

It  is  shown  that  the  defendant  company  is  a 
foreign  corporation,  created  under  the  Laws  of 
Qermanv,  and  it  does  not  appear  that  it  has, 
within  this  district,  any  officer  or  agent  upon 
whom  service  can  be  had;  and  the  marshal  re- 
turns that  after  diligent  search  he  is  unable  to 
find  an  agent  of  the  company  within  the  dis- 
trict. 

It  is  further  shown  that  the  attorneys  upon 
whom  service  was  had  are  still  attorneys  for 
the  defendant  company  in  the  law  action,  and 
are  charged  with  the  duty  of  protecting  and 
defending  the  interests  of  the  company  in  that 
action,  which  is  still  pending. 

The  question  is  whether  the  suit  in  equity, 
brought  to  reform  the  policy  of  insurance,  is 
auxiflary  to  or  dependent  upon  the  law  action, 
in  such  sense  that  service  upon  the  counsel  in 
the  latter  action  may  be  held  to  bind  the  de- 
fendant in  the  equity  cause. 

It  is  not  questions,  b^  the  parties  represent- 
ing the  motion  to  set  aside  the  service,  that  if 
the  equitable  proceeding  is  a  mere  dependency 
on  the  suit  at  law,  service  upon  counsel  in 
the  latter  may  be  substituted  for  service  upon 
the  party,  when  such  substitution  is  necessary 
to  enable  the  court  tp  proceed  in  the  matter. 

The  contention  is  that  t^e  suit  in  equity  is 
not  a  dependency  upon  the  law  action,  but  is 
an  independent  pro^eding,  complete  in  itself, 
and  in  which  uie  party  complainant  might 
have  a  hearing  of  the  entire  controversy;  and 
it  is  further  urged  that  the  authorities  show 
that  the  right  to  substitute  service  on  the  attor- 
ney is  confined  to  cases  wherein  the  plaintiff  in 
the  law  action  is  made  the  defendant  in  the  de> 
I)endent  proceedings. 

It  is  also  sugge^ed  that  the  proper  course 
would  be  to  require  the  complainant  to  go  into 
the  state  court  for  relief,  in  the  mean  time 
stajing  the  case  at  law  in  the  United  States 
Court. 

The  proceeding  is  between  a  citizen  of  Ne- 
braska and  a  foreign  or  alien  corporation.  If 
this  court  should  bold  that  the  remedy  could 
only  be  had  by  sending  the  complainant  to  the 
state  court  for  relief,  the  same  difficulty  would 
there  be  encountered.  It  is  a  question  of  serv- 
ice, not  of  Jurisdiction;  and  if  sufiScient  serv- 
ice could  be  had  in  the  state  court,  it  can  be 
had  in  this  court. 

The  proceedings  under  consideration  in 
Christmas  v.  BusseU,  81  U.  S.  14  Wall.  69  [20 
L.  ed.  7621,  and  the  authorities  therein  rc- 
viewv  d,  and  the  conclusions  therein  announced. 
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opoD  which  counsel  in  this  cause  rely,  pertain 
to  questions  of  an  entirely  dilTerent  nature. 

The  object  and  purpose  of  the  present  bill  is 
to  procure  in  proper  form  the  evidence  upon 
^hich  tbe  complainant  relies  to  support  his  ac- 
tion at  law.  In  this  respect  the  proceeding  is 
akin  to  obtainin/c  evidence  by  a  bill  of  discovery. 

To  support  the  action  at  law,  the  plaintiff 
therein  is  compelled  to  invoke  the  aid  of  the 
<:ourt  of  equity  in  order  to  obtain  the  necessary 
evidence.  A  bill  of  discovery,  in  aid  of  an  ac- 
tion at  law,  is  sustainable  on  behalf  of  either 
plaintiff  or  defendant  therein,  and  is  deemed  to 
he  a  dependent  or  auxiliary  suit. 

The  present  bill  is  based  on  the  allegations 
that  a  suit  at  law  is  pending;  that  the  complain- 
ant needs  a  court  of  equity  to  perfect  his  evi- 
dence; and  it  is  clear  that  if,  upon  the  hearing 
upon  the  bill,  it  should  be  decreed  that  the  pol- 
icy should  be  reformed,  such  reformed  policy 
would  be  adduced  in  evidence  In  the  law  ac- 
tion. The  relief  sought  by  the  bill  is  of  no 
value,  except  to  supply  complainant  with  evi- 
dence in  proper  form  to  be  used  on  the  trial  of 
the  law  action. 

If  upon  the  hearing  on  the  bill  it  should  ap- 
pear that  in  the  action  at  law  judgment  on  the 
merits  bad  gone  against  the  plaintiff,  the  court 
would  not  proceed  with  the  hearing,  for  it 
would  thus  appear  that  cause  for  a  decree  did 
not  exist 

In  fact,  therefore,  the  bill  is  in  aid  of  the 
action  at  law.  It  is  between  the  parties  to  the 
law  action,  and  is  dependent  on  and  auxiliary 
thereto  hi  such  sense  that  service  upon  the  at- 
torneys charged  with  the  duty  of  defending 
the  law  action  mav  be  had,  when  such  service 
cannot  be  made  directly  upon  the  party. 

There  can  be  no  possible  questiou  that  serv- 
ice upon  the  attorneys  in'  tne  law  action,  of 
the  suing  out  commissions  or  letters  Tomtory 
for  taking  testimony  would  be  good,  aira  this 
proceeding  is  of  the  same  general  character. 

Should  It  be  necessary,  m  order  to  properly 
defend  the  action  at  law,  to  obtain  evidence  by 
means  of  a  bill  of  discovery  or  other  proper 
process  or  proceeding,  there  can  be  no  question 
that  the  counsel  appearing  for  the  company 
have  the  authority  to  institute  such  proceea- 
in^  in  performance  of  their  duty  to  their 
dient  They  represent  their  principal  in  the 
field  of  evidence  as  well  as  in  that  of  the  pleading 
and  final  trial  of  the  cause;  and  in  such  capac- 
ity service  may  be  had  upon  them  in  any 
auxiliary  proceeding  necessary  in  the  prepara- 
tion of  the  case  for  hearing. 

It  is  also  urged  that  the  complainant  need 
not  have  commenced  the  action  at  law,  but 
that  he  should  have  brought  a  bill  for  Hie  ref- 
ormation of  the  contract  m  the  first  instance, 
and  in  the  same  proceeding  have  asked  a  de- 
cree for  the  damages  sought. 

Such  a  course  was  doubtless  open  to  the 
party,  but  he  was  not  compelled  to  adopt  it  at 
his  periL  He  had  a  right  to  sue  at  law  in  the 
first  instance,  and  then  to  bring  his  bill  to  per- 
fect his  evidence.  The  latter  does  not  abate 
the  former.  Tbe  bill,  as  filed,  does  not  seek 
relief  beyond  tbe  reformation  of  the  policy  of 
insurance.  If  that  is  secured  the  action  at  law 
temains  to  be  heard. 

It  is  not  perceived,  however,  that  these  ob- 
jections bear  upon  tX\e  sole  point  involved  in 

5J  L.  R.  A. 


this  motion,  which  is  whether  service  can  be 
had  upon  the  attorneys  in  the  law  action,  un- 
der tbe  facts  appearing  of  record  in  this  cause. 
As  already  indicated,  the  Motion  i$  not  deemed 
well  taken  and  is  overruled.  The  defendant 
must  plead  to  the  bill  by  the  April  Rule  Day, 
or  complainant  will  be  entitled  to  a  default  pi9 
coftfesio  and  to  proceed  ex  parte. 


R0SENBAU3I  BROS. 

f>. 

The  COUNCIL  BLUFFS  INSURANCE 

CO. 

(....Fe<LBep ) 

1.  A  federal  court  has  Jnrlsdictioii  of  a 
suit  in  equity  to  reform  a  policy  of  in« 
snranee  if  it  has  Jurlsdlotion  of  the  action  at 
law  between  the  same  parties,  upon  the  policy,  al- 
ready commenced,  to  which  the  equity  suit  is 
merely  auxiliary. 

2.  At  law  a  federal  court  has  Jurisdiction  of 
an  action  upon  a  policy  of  insurance  brougrht 
In  a  state  court  by  a  foreigrn  assigrnee  of 
the  policy  against  an  insurer  who  is  a  citizen  of 
the  State  where  the  suit  is  brought,  and;  thence 
removed  to  the  federal  court  under  tho  local  prej* 
udioe  clause  of  the  Act  of  1876,  although  the  in- 
surer and  insured  are  citizens  of  the  same  State. 

8.  The  lapse  of  time  cannot  be  relied  upon  to 
bar  a  suit  in  equity  to  reform  a  policy  of  insur- 
ance which  is  auxiliary  to  an  action  already  com- 
menced at  law  upon  the  policy,  if  the  latter  was 
brought  within  the  time  limited. 

(March  IB,  1880.) 

BILL  for  the  reformation  of  a  policy  of  fire 
insurance,  in  the  U.  8.  Circuit  Court  for  the 
Northern  District  of  Iowa,  on  demurrer  to  bill. 
Overruled. 

Non.— .B^ufty,  jwisdieUon  to  reform  wrttten  in- 

etrument 

Equity  has  jurisdiction  to  reform  written  instru- 
ments, first,  where  there  is  a  mutual  mistake:  sec- 
ond, where  there  has  been  a  mistake  of  one  party 
accompanied  by  fraud  or  other  Inequitable  con- 
duct of  the  remaining  parties.  Jackson  v.  Magbee, 
21  Fla.  (K2;  KQmer  v.  Smith,  77  N.  Y.  226;  Albany 
Say.  Inst  ▼.  Burdick,  87  N.  Y.  40;  Paine  v.  Upton, 
Id.  827;  Arthur  v.  Homestead  F.  Ins.  Go.  78  N.  Y. 
462;  Ford  ▼.  Joyce,  Id.  618;  Stelnbach  v.  Relief  P. 
Ins.  Go.  77  N.  Y.  408;  Whlttemore  v.  Farrington,  70 
K.  Y.  452;  Moran  v.  McLarty,  76  N.  Y.  25;  Paloe  v. 
Jones,  Id.  608;  Ramsey  ▼.  Smith,  82  K.  J.  Eq.  28;  Real 
Estate  Tru9t  Co.  v.  Balch.  13  Jones  &  S.  638;  Robert- 
son v.  Walker,  51  Ala.  484;  Sutherland  v.  Suther- 
land, 09  111.  481;  Bond  v.  Dorsey,  8  Gent.  Rep.  512,  65 
Md.  810;  Evarts  v.  Steger,  5  Greg.  147;  Bradford  ▼. 
Bradford,  54  N.  H.  463;  Botsf ord  v.  McLean,  42  Barb. 
445, 45  Barb.  478;  Snell  v.  Atlantic  F.  &  M.  Ins.  Go.  06 
U.  S.  86  (25  L.  ed.  62);  8  Pom.  Eq.  Jur.  413. 

It  may  reform  a  contract  whem  there  has  been 
an  omission  of  a  material  stipulation  by  mistake. 
1>almer  v.  Hartford  F.  Ins.  Go.  4  New  Eng.  Rep, 
478, 54  Conn.  488. 

Reformation  of  inmirance  policy. 

It  has  Jurisdiction  to  reform  a  policy  of  losuranoe. 
Knox  T.  Lycoming  F.  Ins.  Go.  60  Wis.  671;  Heam  ▼• 
Equitable  8.  F.  Ins.  Go.  4  Cliff.  102;  Dean  v.  Equi« 
table  F.  Ins.  Go.  Id.  076;  Brugger  v.  State  Invest. 
Ins.  Go.  6  8a wy.  804;  Hay  v.  Star  F.  Ins.  Go.  77  N.  Y. 
235:  Mercantile  Ins.  Co.  v.  J» "««<<*.  87  111.  190;  Mead  v. 
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Unitbd  Statbi  OiBOxnT  Coubt,  Nobtherh  Distbict  ov  Iowa. 


Mau  » 


The  fact*  arf  fully  stated  in  the  opinion  of 
the  court. 

Mes8r9.  Sapp  ft  Puaey  aod  Henderson* 
Hnrd»  Daniela  ft  Kiesel,  for  defendant: 

In  every  case  we  have  been  able  to  find  the 
original  suit  created  the  exigency  which  ren- 
dered the  dependent  bill  necessary.  In  no  in- 
stance could  an  independent  bill  have  been  filed 
for  the  same  object  bad  the  original  suit  not 
been  commenced.  In  every  instance  the  de- 
pendent bill  was  either  to  restrain  the  proceed- 
ings in  the  ori^nal  suit,  or  a  cross  bill  in  aid 
of  the  defense  in  the  original  suit,  or  an  inter- 
vention for  an  interest  in  property  in  custody 
of  the  court  in  the  original  suit,  or  for  some 
other  object  occasioned  by  the  existence  of  the 
original  suit. 

See  CJiristmas  v.  EuueH,  81  XJ.  S.  14  Wall. 
09  (20  L.  ed.  762);  Dunn  v.  Clarke,  88  U.  8.  8 
Pet.  1  (8  L.  ed.  845);  Minnesota  Co.  v.  St.  Paul 
Co,  09  U.  8.  2  Wall.  609  (17  L.  ed.  886);  Mil- 
waukee <£  M.  R.  Co.  V.  Chamberlain,  78  tJ.  8.  6 
Wall.  748  (18  L.  ed.  869);  Plae.  B.  Co.  v.  Mo. 
Pae.  R.  Co.  Ill  U.  8.  605  (28  L.  ed.  498);  Shaw 
V.  BiU,  96  U.  8.  14  (24  L.  ed.  884);  Clarke  v. 
Mathetceon,  87  U.  8. 12  Pet.  164  (9  L.  ed.  1041); 
MiUer  v.  Rogers,  29  Fed.  Rep.  401;  Cortes  Co.  v. 
Tannhauser,  9  Fed.  Rep.  227. 

The  present  bill  does  not  depend  in  any  way 
on  the  suit  at  law.  Plaintiffs  should  have 
known  that  the  law  was  such  that  their  only 
remedy  was  in  a  court  of  chancerv,  and  might 
have  brouj^bt  theh:  bill  there  in  the  first  pmce 
with  coual  facility  as  now.  Indeed,-  there  was 
no  neea  of  the  lawsuit  at  all.  Chanceir  re- 
forming the  contracts  could  have  given  Judg- 


ment upon  them  as  reformed  upon  the  well 
known  principle  that  "Where  a  party  is  obliged 
to  resort  to  chancery  for  one  purpose,  tMt  court 
will  retain  and  dispose  of  the  whole  matter,  al- 
though in  some  respects  a  legal  remedy  exists." 

Barnes  v.  Dow,  4  New  Eng.  Rep.  717, 59  Yt 
680. 

It  Is  a  rule  of  courts  of  equity  not  to  enter- 
tain a  bill  which  seeks  no  other  relief  than  that 
which  can  be  had  by  orders  in  a  cause  theo 
pending. 

Mann  v.  Blount,  66  N.  0. 101.  8ee  Van  Not- 
den  V,  M<yrton,  99  U.  8.  878  (26  L.  ed.  468). 

If  as  matter  of  fact  the  bill  is  not  truly  a 
mere  dependency  of  the  suit  at  law,  the  juris- 
diction IS  subject  to  the  same  conditions  as  in 
case  of  an  original  bill. 

Cross  V.  De  ValU,  68  U.  8. 1  Wall.  14  (17  lu 
ed.  618);  Weaver  v.  Alter,  8  Woods.  166. 

In  such  case  there  is  no  difllculty  in  requiring 
the  parties  to  resort  to  a  state  court,  which  fi 
the  authorized  practice. 

Dunn  V.  Clarke,  and  Christmas  v.  BusseU, 
supra.  8ee  also  Kin^  Bridge  Co.  v.  OibM  Co» 
120  U.  8.  226  ^  L.  ed.  628);  Vannerson  v.  Zeo- 
ereU,  81  Fed.  Rep.  876;  Skoeeraft  v.  Bloxhanu 
124  U.  8.  784  (81  L.  ed.  676);  CorMn  v.  Black 
Hawk  Co.  106  U.  8.  669  (26  L.  ed.  1186). 

In  all  instances  where  the  substituted  service 
has  been  sustained,  it  has  been  upon  the  attor- 
ney for  the  original  plaintiff. 

8ee  Eekert  v.  Bauert,  4  Wash.  0.  Ct  870; 
Cortes  Co.  v.  Tannhauser,  9  Fed.  Rep.  227;  8 
Maddock,  Ch,  Pr.  p.  198. 

8ubstituted  service  can  only  be  allowed  in 
proper  cases  of  auxiliary  suits. 


Westchester  F.  Ins.  Oo.  6i  N.  T.  468;  Kational 
Traders  Bank  v.  Ocean  Ins.  Go.  82  Maine,  610;  Keith 
V.  Globe  Ins.  Ck).  68  HI.  518;  Mlairhan  v.  Hartford  F. 
Ids.  Oo.  12  Hud,  331:  Mackenzie  v.  Ooulson,  L.  B.  8 
Eq.  868;  8  Pom.  Eq.  Jur.  414. 

WhenlnstrumeinU  may  he  reformed, 

A  wrltincr  not  ezpresBinir  the  agreement  as  act- 
ually made,  may  be  corrected  without  allegation 
or  proof  of  mutual  mistake.  Bom  v.  Schronkeisen, 
U  Oent.  Rep.  686, 110  K.  T.  66. 

A  written  contract  which  misstates  the  terms  of 
an  oral  agreement  on  which  it  is  founded  may  be 
reformed.   HaUam  v.  Oorlett,  71  Iowa,  446. 

Where  the  minds  of  both  parties  have  failed  to 
meei  upon  the  same  matters,  or  else  the  agreement 
or  transaction  is  different,  with  respect  to  its  sub- 
ject matter,  or  terms,  from  that  which  was  intend- 
ed, equity  will  grant  relief.  Ohilders  v.  Ohilders, 
1  De  G.  &  J.  48BS;  Oooper  v.  Joel,  1  De  G.  F.  &  J.  240; 
Bentley  v.  Mackay,  4  De  G.  F.  ft  J.  270:  Henkle  v. 
Rojral  Exchange  Assur.  06. 1  Yes.  8r.  817;  Towns- 
hend  v.  Stangroom,  6  Yes.  Jr.  828;  Holmes  v.  Clark, 
10  Iowa,  428;  Jackson  v.  Andrews,  60  N.  T.  244; 
Nevius  V.  Dunlap,  88  N.  Y.  676;  Story  v.  Oonger,  86 
N.  Y.  678;  Welles  v.  Yates,  44  N.  Y.  626:  Diman  v. 
Providence,  W.  ft  B.  B.  Oo.  6  B.  1. 180, 185;  Sawyer 
V. 'Hovey,  8  Allen,  881;  Woodbury  Sav.  Bank  ft 
Bldg.  AsBO.  V.  Oharter  Oak  F.  ft  M.  Ins.  Co.  81  Conn. 
517;  Tesson  v.  Atlantic  Mut.  Ins.  Oo.  40  Mo.  88;  2 
Pom.  Eq.  Jur.  844. 

In  such  a  case  the  instrument  may  be  corrected 
BO  that  it  shall  truly  represent  the  agreement  or 
transaction  actually  made  or  determined  upon,  ac- 
cording to  the  real  purpose  and  intention  of  the 
parties.  Baker  v.  Paine,  1  Yes.  Sr.  466;  White  v. 
White,  L.  B.  16  Eq.  247;  Bloomer  v.  Spittle,  L.  B.  18 
Eq.  427;  Mackenzie  v.  Ooulson,  L.  B.  8  Eq.  368;  Fow- 
ler V.  Fowler,  4  De  G.  ft  J.  250;  Bider  v,  Powell,  28 
8L.RA. 


N4Y.  810;  De  Feyster  v.  Hasbtouok,  11  N.  Y.  683: 
Ford  V.  Joyce.  78  N.  Y.  618;  Moran  v.  McLarty,  75 
N.  Y.  25;  Cone  v.  Niagara  F.  Ins.  Oo.  60  N.  Y.  619; 
Comer  v.  Himes,  4B  Ind.  482,  489;  Heavenrldge  v. 
Mondy,  Id.  484:  Winnlpiseogee  Lake  a  ft  W.  Mfg. 
Co,  V.  Perley,  46  N.  H.  88:  Wooden  v.  Haviland,  18 
Conn.  101;  Langdon  v.  Keith,  0  Yt.  280;  Flrrastone 
V.  DeOamp,  17  N.  J.  Eq.  817:  Weston  v.  Wilson,  81 
N.  J.  Eq.  51;  Sanders  v.  Wagner,  88  N.  'J.  Bq.  606e 
Gump's  App.  65  Pa.  476;  Chew  v.  Gillespie,  66  Pa.  806; 
Dulany  v.  Bogers,  60  Md.  624;  Bradford  v.  Union 
Bank,  54  U.  a  18  How.  67, 66(UL.  ed.48>. 

JTofdenee  tmist  he  eUar  and  saUtfaetofy, 

To  authorise  the  reformation  of  a  written  con« 
tract,  the  evidence  must  be  dear,  exact  and  satis- 
factory that  it  does  not  express  the  intention  of  the 
parties,  and  also  as  to  what  they  did  intend  to  ex- 
press. Guilmartln  v.  Urquhart,  82  Ala.  670:  Palmer 
V.  Hartford  F.  Ins.  Co.  4  New  Eng.  Bep.  474, 54  Conn. 
488;  Frederick  v.  Hendenon,  18  West  Bep.  »2,  04 
Mo.  06;  Sylvius  v.  Koeek,  9  Cent.  Bep.  748,  117  Pa. 
67, 20  W.  N.  0. 162;  Ahlbom  v.  Wolff,  10  Cent.  Bep. 
760,  U8  Pa.  242, 21  W.  N.  0.  237;  Foster  v.  8chmeer» 
15  Oreg.  863;  Bond.v.  Dorsey,  8  Cent.  Bep.  512, 65  Md. 

8ia 

AneOiaryjuHsdietion  of  ftdenU  courts. 

After  a  federal  court  has  acquired  jurisdiction 
through  the  existence  of  the  necessary  difference 
of  citizenship  between  the  original  parties,  ancillary 
proceedings  may  be  therein  instituted,  although 
parties  upon  the  different  sides  of  the  controversy 
are  dtisens  of  the  same  State  and  there  Is  no  other 
ground  of  federal  Jurisdiction.  Dunn  v.  Clarke,  8ft 
n.  S.  8  Pet.  1  (8  L.  ed.  845);  Clarke  v.  Mathewson,  87 
n.  S.  12  Pet  164  (9  L.  ed.  1041);  Freeman  v.  Howe.  6& 
U.  S.  24  How.  450, 460  (10  L.  ed.  740, 752);  Minnesota 
Co.  V.  St.  Paul  Co.  OB  U.  &  2  WalL  600  a7  L.  ed.  886)» 


1889. 
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I^ravideMs  SuKer  Co.  ▼.  Goodyear ^  76  XJ.  S. 
9  Wall.  810  (19  L.ed.  590). 
I   Me$9n,  Charles  A*  Clitrk  and  F.  A.  Hor- 
sell  for  oomplaiDant 

suras*  J;  delivered  the  following  opiDion: 

The  bni  in  thia  cause  was  filed  by  complain- 
anta  for  the  purpose  of  reforming  a  pohcy  of 
Inauranoe  issued  by  the  defendant  company  in 
the  name  of  H.  Eyler,  upon  an  elevator  build- 
ing and  other  property  situated  in  Benton 
County,  Iowa. 

The  property  having  been  destroyed  by  fire, 
G.  G.  Abraham,  who  is  named  in  the  policy  as 
mortgagee,  asBigned  the  policy  and  his  interest 
in  the  contract  of  insurance  to  complainants, 
who  brought  an  action  at  law  against  the  com- 
pany, averring  therein  that  the  interest  con- 
tracted to  be  covered  by  the  insurance  was  that 
of  Abraham,  who  was  the  real  owner  of  the 
property,  and  that  the  company  knew  such  fact 
and  issued  the  policy  to  cover  such  interest 

On  demurrer  it  was  held  that  to  sustain  the 
action  at  law  it  was  necessary  to  procure  a  ref- 
ormation of  the  contract,  and  that  action  was 
continued  for  the  purpose  of  enabling  com- 
plainants to  file  a  bill  in  equity  for  that  pur- 


The  proceeding  now  before  the  court  is  insti- 
tuted for  that  purpose;  and  to  the  bill  as  filed 
defendant  demurs  on  several  grounds,  the  first 
of  which  is  that  it  appears  from  the  bill  that 
the  complainants  who  are  citizens  of  Illinois, 
are  suing  as  the  assignees  of  Abraham,  who  is 
a  citizen  of  Iowa,  under  the  laws  of  which  State 
the  defendant  company  was  incorporated;  and 
that  as  Abraham  could  not  bring  this  suit  in 


the  federal  court,  being  a  citizen  of  the  samo 
State  as  defendant,  neither  can  compluinnnts  as 
transferees  of  the  policy. 

If  this  proceeding  was  an  independent  suit, 
having  no  relation  to  the  action  at  law,  the 
point  made  would  have  merit.  The  proceed- 
ing, however,  is  a  dependency  of  the  law  ac- 
tion, as  ia  held  in  Abraham  v.  Korth  German 
Fire  Insurance  Company,  ante,  188;  and  being 
auxiliary  thereto  the  jurisdiction  is  sustainable 
if  the  court  has  jurisdiction  of  the  law  action. 
Knf>pendaTfT.  Hyde,  110  U.  8.  276  [28  L.  ed. 

Tjie  law  action  was  brought  in  the  stata 
court  in  1884,  and  was  removS  by  the  defend* 
ant  under  the  local  prejudice  clause  of  the  stat- 
ute. 

While  it  is  true  that  under  the  provisions  of 
the  Act  of  1875  the  action  could  not  have  been 
originally  brought  in  the  federal  court,  yet  itia 
no  less  true  that  when  brought  in  a  state  court, 
it  was  removable  into  the  United  States  Court, 
for  the  reason  that  the  restriction  applicable  to 
original  suits  by  indorsees  or  assignees  is  not  ap- 
plicable in  cases  brought  originaUv  in  stato 
courts,  and  removed  thence  to  a  federal  court. 
Clc^n  V.  Com,  1m,  Co.  110  U.  8.  81  [28  L.  ed. 
76lT 

Jurisdiction,  therefore,  existing  of  the  action 
at  law,  all  auxiliary  or  dependent  proceedings 
necessary  to  the  full  and  final  hearing  and  de- 
position of  that  action  are  sustainable  in  the 
ledcral  court  without  regard  to  the  citizenship 
of  the  parties. 

The  seeond  ground  of  demurrer  is  that,  by 
the  provisions  of  the  policy,  no  suit  or  action 
thereon  can  be  maintained  unless  brought  with* 


Jones  V.  Andrews,  77  UOS.  10  WalLm  (10  L.  ed.  936); 
Krippendorf  v.  Hyde,  110  U.  8.  276  (28  L.  ed.  145); 
Pafi.  B.  Co.  V.  Mo.  Pao.  B.  Go.  Ill  U.  8. 606,622  (28  L. 
ed.  486,  604):  Seymour  v.  PhWips  &  C.  Construction 
Co.  7  Btes.  460.  But  see  Christmas  v.  Bussell,  81  U. 
8.  U  Wall.  60  (20  L.ed.  76^;  Foster,  f^ed.  Jur  Acts,  16. 

Forties  to  the  original  suit,  or  persons  wbo  are 
not  parties  to  sucdi,  and  are  entitled  to  any  relief  la 
connection  with  or  growing  out  of  the  original 
anitt  may  come  Into  the  federal  court  by  bill  in 
equity,  and  have  a  remedy,  regardlen  of  dtixen- 
ship.   Thompeon  v.  McBeynolds,  20  Fed.  Rep.  667. 

In  an  equi^  suit  in  the  federal  court,  persons 
who  are  not  parties,  if  the  court  has  Urst  lawfully 
acquired  jarisdictlon  of  the  case,  if  necessary  to 
protect  their  rights,  may  intervene,  'regardless  of 
citizenship.  Bland  v.  Fleeman,  20  Fed.  Bep.  660; 
CMxnne  v.  Barge,  80  Fed.  Bep.  806. 
'  A  snbstantial  federal  question  being  involved  in 
the  case  at  the  outset,  its  elindnation  does  not  oust 
the  court  of  Jurisdiction.  Omaha  Horse  B.  Co.  v. 
Cable  Tramway  Co.  82  Fed.  Bep.  727. 

Whert  iurfadietf on  U  once  acquired  it  w(a  be  retained 
to  afford  eomfiete  reUef. 

Jurisdiction  in  equity  once  obtained  will  be  re- 
tained BO  as  to  make  its  administration  effectual  for 
the  purpose  of  complete  relief.  McHan  v.  Ordway, 
82  Ala.  463;  Bobinson  v.  Bippey,  0  West.  Bep.  818, 
111  Ind.  liZi  Central  Trust  Co.  v.  Wabash,  BU  L.  & 
P.  B.  Co.  20  Fed.  Bep.  646. 

It  will  decide  all  incidental  matters  necessary  to 
enable  it  to  make  a  final  determination  of  the 
whole  controversy.  Otis  v.  Gregory,  10  West  Bep. 
791,  111  Ind.  604;  Bobinson  v.  Appleton  (lU.)  13  West 
Bep.  626i 

If  the  controversy  contains  any  equitable  feat- 
ures, or  reqnirea  any  purely  equitable  relief  which 

8  L.  R.  A. 


would  belong  to  the  exclusive  jurisdiction,  or  ln« 
volves  any  matter  pertaining  to  the  concurrent  ju« 
risdiction  by  means  of  which  a  court  of  equity 
would  acquire  as  it  were  a  partial  cognizance  of  it« 
the  court  may  go  on  to  a  complete  adjudication  and 
may  thus  establish  purely  legal  rights  and  grant 
legal  remedies  which  would  otherwise  be  beyond 
the  scope  of  its  inquiry.  Crane  v.  Bunnell,  10  Paige, 
888;  Yaret  v.  N.  Y.  Ins.  Co.  7  Paige,  660;  Carpenter 
V.  Osbom,  8  Cent  Bep.  808. 102  N.  T.  662;  quoting  1 
Pom.  Bq.  Jur.  168.  See  King  v.  Baldwin,  17  Johns. 
884;  Bathbonev.  Warren,  10  Johns.  606;  Hawley  v. 
Cramer,  4  Cow.  717;  Bradley  v.  Bosley,  1  Barb.  Ch. 
238;  Billups  v.  Sean,  6  Gratt  81;  Bust  v.  Ware,  6 
Gratt  60;  Parker  v.  Kelly,  10  8medcs  &  M.  184;  Jesus 
College  V.  Bloome,  8  Atk.  262, 268,  AmbL  64;  Byle  v. 
Haggle,  1  Jac.  &  W.  284,  287;  Carlisle  v.  Wilson,  18 
Ve8.r  Jr.  276,  278,  279;  Adley  v.  Whitstable  Co.  17 
Yes.  Jr.  816, 824;  Pearce  v.  Creswick,  2  Hare,  286, 206; 
Mackenzie  v.  Johnston,  4  Madd.  878;  Martin  v.  Tid- 
well,  86  Ga.  882,  846;  Walker  v.  Morris,  14  Ga.  828; 
Keeton  v.  Spradiing.  18  Mo.  821;  State  v.  MoE[ay,  48 
Mo.  604,  608;  Pope  v.  Solomons,  86  Ga.  641,  646$ 
Gilliam  V.  ChanceUor,  48  Miss.  437;  Carlisle  v.  Cooper, 
21  N.  J.  Eq.  676;  People  v.  Chicago,  68  111.  424. 

So  in  cases  of  discovery  where  suit  will  be  retained 
to  afford  complete  relief  (see  Sanborn  v.  Kittredge, 
20  Yt  682;  Handley  v.  Fitzhugh,  1  A.  K.  Marsh.  24); 
as  to  decree  payment  of  money  (see  Franklin  Ins. 
Co.  V.  MoCreiu  4  Greene  (Iowa),  220;  Mays  v.  Taylor, 
7  Ga.  288;  8ouder*s  App.  57  Pa.  488;  Zetelle  v.  Myers, 
19  Gratt  619;  or  damages  in  a  suit  for  speoiflc  per- 
formance. See  Boyd  v.  Hunter,  44  Ala.  706;  Corby 
V.  Bean,  44  Mo.  879;  De  Bemer  v.  Drew,  80  How.  Pr, 
466;  Cuff  V.  Borland,  55  Barb.  481;  1  Pom.  Eq.  Jur.  160. 

Courts  of  concurrent  jurisdiction  cannot  act  in 
conflict  with  each  other.  See  note  to  Sharon  r* 
Terry,  1 L.  B.  A.  672, 
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Id  six  months  from  the  happening  of  the  loss, 
and  that  the  lapse  of  time  is  therefore  a  bar  to 
the  proceeding. 

The  action  at  law  was  brought  within  the 
time  limited,  and  this  provision  is  not  a  bar  to 
that  action.  The  present  proceeding  is  in  aid 
thereof,  in  the  same  sense  that  invoking  the 
action  of  the  court  in  granting  commissions  for 
taking  testimony  is  merely  a  proceeding  in  aid 
of  the  law  action. 

The  filing  of  the  bill  for  the  purpose  of  per- 


fecting the  evidence  to  be  used  on  the  trial  of 
the  law  action,  is  not  the  bringing  of  a  suit  up- 
on the  policy  within  the  true  meaning  and  in- 
tent of  the  dause  in  question. 

The  Inpse  of  time  can  no  more  be  relied  on  to 
bar  this  proceeding  than  it  could  be  relied  on 
to  prevent  taking  testimony  by  commission  in 
aid  of  the  law  action. 

Tlie  demurrer  is  iherrfore  oterrfiled  and  leave 
granted  to  defendant  toanswcr  t/te  biU  by  the 
April  Bale  Day, 


UNITED  STATES  CIRCUIT  COURT,  SOUTHERN  DISTRICT  OF  IOWA. 


WINDSOR  SAVINGS  BANK 

V. 

8.  A.  McMAHON  et  al. 
(....Fed.  Rep ) 

1.  The  test  of  the  negotiability  of  a  note, 

in  order  to  determine  toe  right  of  an  assignee  to 
maintain  an  action  thereon  In  the  Circuit  Court 
of  the  United  States  under  the  Act  of  Congreee 
of  1S75,  is  its  negotiability  according  to  the  prin- 
ciples of  the  law  merchant,  and  is  not  affected  by 
state  statutes. 

S.  To  render  a  note  negotiable  nnder  the 
law  merchaAt,  the  amount  to  be  paid  at  ma- 
turity must  be  ascertainable  by  the  face  of  the 
note  without  resort  to  evldenoe  dehon  the  in- 
strument. 

8.  A  dause  in  a  promissory  note  binding 
the  maker  to  pay  exchange  between  two  places 
renders  the  amount  payable  uncertain  and  de- 
feats its  n^otiabllity,  where  there  is  no  fixed 
rate  of  exchange  established  by  law  or  by  the 
terms  of  the  note. 

(March  — ,  1899.) 

BILL  for  the  foreclosure  of  a  mortgage. 
Dismissed, 

The  facta  are  fully  stated  in  the  opinion. 

Mr,  L,  W.  Ross,  for  complainant: 

Daniel,  section  54,  states  that  the  inclusion 
of  the  words  with  exchange  will  not  impair  the 
character  of  an  instrument  as  a  promissory 
note,  and  cites  in  support  of  this  view  the  fol- 
lowing cases: 

Smith  V.  Kendall,  9  Mich.  241;  Johnson  v. 
Frisbie,  15  Mich.  286;  Bullock  v.  Taylor,  89 
Mich.  187;  Leggett  v.  Joves,  10  Wis.  34;  Morgan 
Y.  Edwards,  58  Wis.  608;  Bradley  v.  LUl,  4 
Biss.  478. 

Randolph,  section  200,  makes  a  like  state- 
ment and  cities  some  of  the  same  authorities. 

Bee  Bperry  v.  Horr,  82  Iowa,  184. 

The  Code  of  Iowa,  section  2082,  provides 
that  '*Note8  in  writ  in  e,  made  and  signed  by 
any  person  to  pay  anoQier  person,  or  bis  order, 
or  bearer,  or  to  bearer  only,  any  sum  of  monev, 
are  negotiable  hy  indorsement  and  delivery,  in 
the  same  manner  as  inland  bills  of  exchange, 
according  to  the  custom  of  merchants."  Un- 
der this  law  it  has  been  a  common  practice  to 
Include  exchange  provisions  in  promissory 
notes. 

A  statute  defining  the  requisites  of  a  negoti 
able  note  will  be  followed  by  a  federal  court 
silling  in  that  Stale  in  construing  a  conlrac! 
made  and  to  be  performed  therein. 
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Hardin  v.  Olson,  4  McCrary,  648;  Grfgg  v. 
Weston,  7  Biss.  860. 

Messrs,  Wrig^ht,  Baldwin  ft  Haldane 

for  defendants. 

Shiras,  J.,  delivered  the  folio  wing  opinion: 

This  suit  was  brought  for  the  purpose  of 
foreclosing  a  mortgajsre  executed  by  8.  A.  Mo- 
Mahon  given  to  secure  the  payment  of  a  prom- 
issory note  for  $14,000.  The  note  bears  date 
at  Council  Bluffs,  Iowa,  and  provides  "Both 
principal  and  interest  payable  at  the  office  of 
J.  W.  and  E.  L.  Squire,  Council  Bluffs,  Iowa, 
with  exchange  on  New  York,** 

The  jurisdiction  of  the  court  is  now  ques- 
tioned by  a  suggestion  on  behalf  of  the  defend- 
ant that  the  note  is  pajable  to  the  order  of 
Wm.  B.  Somers,  and  it  is  admitted  by  the  par- 
ties that  at  the  date  of  the  bringing  this  suit 
the  mortgagor  and  the  payee  of  the  note  were 
citizens  of  the  State  of  Iowa. 

Under  the  provisions  of  the  Act  of  1875  fn 
force  when  the  suit  was  commenced,  this  court 
has  not  jurisdiction  of  a  suit  founded  on  a  con 
tract  in  favor  of  an  assignee,  unless  the  as 
signer  could  have  prosecuted  the  same  in  this 
court,  in  case  no  assignment  had  been  made 
"except  in  cases  of  promissory  notes  negotiable 
by  the  law  merchant  and  bills  of  exchange." 

Under  the  aereed  facts  this  court  has  not 
jurisdiction  unless  the  note  sued  on  is  negoti 
able  according  to  the  principles  of  the  law  mer- 
chant: for  it  is  admitted  that  when  the  suit  was 
brought,  the  payee  and  assignor  of  the  note 
and  the  principal  defendant  were  citizens  of 
the  same  State. 

The  point  is  whether  the  provision  that  the 
principal  and  interest  are  payable  with  ex- 
change destroys  the  negotiable  character  of  the 
note  according  to  the  principles  of  the  law 
merchant. 

The  question  is  not  whether  the  note  may 
be  negotiable  under  the  provisions  of  the  state 
statute.  The  State  Legislature  may  declare 
that  all  instruments  or  contracts  for  the  pay- 
ment of  money  are  negotiable  and  shall  possess 
the  incidents  pertaining  to  negotiable  paper; 
but  that  would  not  change  the  test  of  negoti- 
ability fixed  by  the  Act  of  Congress  of  1875. 
That  lest  is,  negotiability  according  to  the  prin 
ciples  of  the  law  merchant,  not  according  to 
the  provisions  of  the  state  statute.  It  is  not  a 
question  of  the  true  intent  and  meaning  of  the 
contract  as  defining  the  rights  of  the  parties 
thereunder;  in  which  case  the  rule  of  the  state 
statute  would  be  obligatory  upon  tbis  court,  as 
well  as  the  courts  of  the  Stale,  in  all  matters 


See  alr^o  45  L.  R.  A.  386. 
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wbeiein  the  state  statute  coDtrols  or  defines 
such  rights  and  thus  forms  part  of  the  contract 
of  Uie  parties. 

When  the  Act  of  1875  was  passed  it  denied 

rlsdiction  to  the  courts  of  the  United  States, 
all  cases  wherein  the  cause  of  action  had 
been  assigned,  unless  the  assignor  could  have 
instituted  suit  in  the  federal  court,  except  in 
cases  b^ed  upon  promtssory  notes  negotiable 
by  the  law  merchant  and  bills  of  exchange. 

As  already  stated,  the  question  is  whether  a 
note  which  provides  that  the  several  install- 
ments of  interest  as  they  come  due,  and  also 
the  principal  sum,  shall  be  paid  at  Council 
Blnffs,  Iowa,  with  exchange  on  New  York,  is 
or  is  not  negotiable  according  to  the  rules  of 
the  law  merchant. 

Upon  this  question  the  authorities  are  not  in 
accord. 

The  genend  rule  has  long  been  established 
that  certainty  in  the  sum  to  be  paid  is  one  of 
the  elements  essential  to  render  notes  negoti- 
able. Many  cajies  hold  that  the  spirit  of  the 
mle  is  obsenrea  if  the  principal  sum  to  be  paid 
Is  made  certain,  even  though  there  may  be 
some  slight  addition  by  way  of  interest  or  ez- 
chanse  to  be  made  thereto. 

While  the  argument  in  support  of  this  con- 
olusion  is  certainly  plausible,  yet  the  difficulty 
with  it  is  that  it  opcois  the  way  to  introducing 
flo  many  uncertainties  that  it  may  ultimately 
obviate  the  rule  itself;  and  that  is  not  advisa- 
ble. 

If  we  adhere  to  the  principle  that,  to  render 
a  note  negotiable,  the  amount  to  be  paid  at  ma- 
turity must  he  ascertainable  from  the  face  of 
the  note,  without  resort  to  evidence  dehors  the 
instmmcnt,  we  have  a  fixed  and  certain  rule 
for  guidance;  but  if  we  depart  from  this  prin> 
ciple,  doubt  and  uncertainty  will  arise  as  to  the 
true  character  of  notes  ana  other  like  instru- 
ments for  the  payment  of  sums  depending  on 
contingencies. 

If  there  was  a  fixed  rate  of  exchange  estab- 
lished by  law,  or  if  the  note  provided  the  rate 
to  be  paid,  so  that  from  the  face  of  the  note  it 
could  be  computed  what  the  exchange  would 
be,  then  the  note  itself  would  contain  all  the 
facts  necessary  to  be  known  in  order  to  ascer- 
tain the  sum  necessary  to  be  paid  at  maturity 
in  discharge  of  the  obligation  of  the  maker; 
and  in  that  case  there  would  not  be  any  uncer- 
tainty in  the  amount  of  the  note. 

When,  however,  the  provision  is  that,  as  each 
payment  of  interest  comes  due,  the  amount 
thereof  is  to  be  paid  at  Council  Bluffs,  Iowa, 
with  exchange  on  New  York,  and  the  like 
provision  as  to  the  principal  sum,  it  is  evident 
that  every  payment  of  pnncipal  and  interest  is 
uncertain  in  amount  in  that  it  depends  upon 
the  rate  of  exchange  charged  at  the  time  the 
payments  come  due;  and  this  rate  cannot  be 
determined  from  the  face  of  the  note  nor  by 
reference  to  any  fixed  law  or  rule,  but  is  de- 
pendent upon  what  may  be  the  rate  current  at 
the  several  times  the  installments  of  interest 
and  the  principal  are  payable;  and  this  rate  can- 
not be  known  until  the  time  of  payment  ar- 
rive, and  then  only  by  evidence  to  be  gathered 
from  the  banks  or  other  dealers  in  exchange. 

In  ascertaining  the  amount  now  due  upon  this 
note  and  the  unpaid  coupons  it  is  necessary  that 
evidence  be  introduced  showing  the  rate  of  ex- 


\  change  current  in  Council  Bluffs  at  the  several 
dates  of  the  maturity  thereof. 

Thus  we  find  that  the  element  of  certainty 
in  the  amount  to  be  paid  is  wanting;  and  un- 
less the  court  adopts  the  principle  that  it  is  not 
the  fact  of  uncertainty  but  the  amount  thereof 
that  controls  the  question  of  negotiability,  it 
must  be  held  that  the  note  sued  on  lacks  an 
essential  requisite  of  negotiability. 

The  contract  evidenced  by  the  note  binds  the 
maker  thereof  to  pay  the  installments  of  in- 
tei^est  and  the  principal  with  exchange  on  New 
York;  and  the  latter  provision  is  just  as  much 
a  part  of  the  contract  as  are  the  provisions 
touching  the  principal  sum  and  the  interest. 

Resolving  the  contract  into  its  several  parts 
we  find  it  to  be  a  contract  to  pay  the  principal 
sum  of  $14,000  in  five  years  from  date,  for  the 
payment  of  $490  every  six  months  as  interest, 
ana  for  the  payment  on  each  installment  of  in- 
terest and  also  on  the  principal  sum  when  paid, 
the  current  rate  of  exchanire  between  Council 
Bluffs,  Iowa,  and  New  York. 

The  party  is  bound  to  pay  this  current  rate 
of  exchange  as  part  of  the  contract.  The 
amount  thereof  is  left  wholly  dependent  on 
what  the  rates  may  be  when  the  several  pay- 
ments come  due,  and  there  is  no  legal  or  busi- 
ness rule  by  which  the  amounts  can  be  ascer- 
tained until  the  days  of  payment  arrive. 

It  is  difficult  to  conceive  of  any  other  pro- 
vision that  could  have  been  incorporated  into 
this  note,  that  would  have  rendered  the  amounts 
to  be  paid  more  uncertain  than  this  one  touch- 
ing the  payment  of  exchange.  True,  the  fluc- 
tuations in  the  rate  of  exchange  may  not  have 
been  very  ^reat,  yet  this  could  not  have  been 
foreseen  with  certainty  when  the  note  was  exe- 
cuted. 

When  the  note  was  signed  it  was  impossible 
to  know  whether  the  rate  of  exchange  to  be 
paid  upon  the  principal  sum  when  it  matured 
five  years  thereafter  would  be  one  tenth  of  one 
per  cent,  or  one  per  cent. 

Therefore  it  is  clear  that,  unless  we  abandon 
the  rule  of  requiring  certainty  in  the  amount 
to  be  paid  at  matunty  as  an  essential  element 
in  negotiable  paper,  this  note  cannot  be  held 
negotiable  under  the  principles  of  the  law  mer- 
chant. 

Council  cite  a  number  of  cases  wherein  it 
has  been  held  that  provisions  waiving  the  bene- 
fit of  appraisement  or  Exemption  Laws  or  for 
the  payment  of  attorneys'  fees  and  the  like  do 
not  destroy  the  negotiability  of  the  note  con- 
taining them. 

These  provisions  do  not  affect  or  render  un- 
certain the  amount  to  be  paid  at  the  maturity 
of  the  paper.  If  the  note  is  promptly  paid  at 
maturity  these  provisions  do  not  come  into 
effect.  They  are  intended  to  define  the  rights 
of  the  parties  in  case  the  note  is  not  paid  and 
the  holder  is  obliged  to  resort  to  legal  means 
for  the  collection  thereof. 

They  are  held  to  be  provisions  outside  the 
contract  of  the  payment  of  the  note,  and  not 
affecting  it. 

In  the  case  at  bar  the  obligation  to  pay  ex- 
change is  part  of  the  contract  of  ppyment,  and 
cannot  be  separated  therefrom.  When  each 
payment  of  interest  is  matured,  as  well  as  when 
the  principal  came  due,  the  maker  of  the  note 
was  bound  to  pay  the  amount  of  exchange  ac- 
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cordlDg  to  the  then  cnrrent  rate,  as  well  as  the 
amount  of  the  interest  and  principal. 

Paper,  to  be  negotiable  under  the  law  mer- 
chant, must  define  by  its  terms  what  the  obli- 
gation of  the  maker  is,  so  that  as  it  passes  from 
hand  to  hand  in  the  business  world  it  may  be 
ascertainable  from  the  face  of  the  instrument 
what  is  deroandable  from  the  maker. 

If  there  inheres  in  the  contract  of  payment 
an  element  of  uncertainty  of  such  a  nature 
that,  as  each  payment  is  made,  it  is  necessary 
in  order  to  determine  the  sum  that  must  be 
paid  to  fully  discharge  the  contract  to  make 
Inquiry  touching  an  extrinsic  fact  and  ascer- 
tain by  such  inquiry  what  the  rate  of  exchange 
is  at  a  ^ven  pomt  bietween  that  place  and  New 
York,  It  certainly  seems  that  such  an  instru- 
ment is  not  "a  courier  without  luegage,"  but 
on  the  contrary  is  hampered  by  tne  abaolute 
necessity  imposed  by  its  own  terms  upon  the 
maker,  of  ascertaining  as  each  payment  matures 
what  the  exchange  upon  the  interest  or  princi- 
pal amounts  to  at  the  rate  then  prevailing  at 
Council  r>luflPs. 

Counsel  have  not  dted,  nor  have  I  been  able 
to  find,  any  decision  of  the  United  States  Su- 


Ereme  Court  upon  the  exact  question.  It  tomlj 
e,  as  counsel  urge,  that  the  supreme  court» 
having  regard  to  what  it  is  claimed  is  the  com- 
mon understanding  in  the  business  community, 
may  hold  that  notes  containing  the  provisions 
found  in  the  one  now  in  question  are  negotiable. 

When,  however,  the  jurisdiction  of  the  court 
is  involved,  as  in  the  present  instance,  it  la  the 
safer  rule  not  to  entertain  Jurisdiction  when 
reasonable  doubt  exists,  as  it  is  better  for  the 
parties  to  have  resort  to  a  court  whose  jurisdic- 
tion cannot  be  assailed  especiallv  in  cases 
wherein  the  title  to  realty  may  become  in- 
volved. 

But  it  cannot  be  said  that  in  this  circuit  we 
are  without  controlling  authoritv  on  the  point 
as  in  the  case  of  Htighitt  v.  Johnmm,  28  Fed. 
Rep.  865,  the  Circuit  Judge  hdd  in  a  case  pend- 
ing in  the  Eastern  District  of  Missouri  diat  a 
clause  binding  the  maker  to  pay  exchange  ren- 
dered the  amount  payable  upon  a  note  uncer- 
tain and  defeated  its  negotiability. 

If,  then,  the  note  sued  on  Is  not  negotiable^ 
this  court  had  not  jurisdiction  when  the  suit 
was  brought,  and  the  order  must  be  that  it  be 
dismiued  without  pr^udice. 
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Joseph  CHAUVIN 

V. 

Henry  G.  VALITON,  Appt 
(-...Mont.-...) 

L  Seetion  816  of  the  Montmna  Bevlslon 
of  1879f  providlDg  that  all  property  of  every 
kind  held  or  used  in  any  of  the  twenty  oooupa- 
tionB  for  which  a  license  is  required  in  that  cliap- 
ter,  may  b  seized  and  sold  for  the  satisfaction  of 
the  license  fee  due  from  the  person  holding  or 
using  it,  without  any  notice  to  the  owner,  or  any 
trial  or  opportunity  to  be  heard,  and  leaving  him 
without  any  remedy  whatever,  violates  the  con- 
stitutional provision  as  to  due  process  of  law. 

B.  The  measure  of  damages  in  repleyin 
for  the  unlawful  detention  of  a  piano  is  its  rental 
value. 

(February  12,  1889.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  District  Court  of  Silver  Bow  County 
in  favor  of  plaintiff  in  an  action  of  replevin  to 
recover  possession  of  a  piano.    Ajprmed. 
The  facts  p.^fflcientlv  appear  In  the  opinion. 
Messrs.  William  H.  DeWitt  and  Camp- 
bell S&  DulTy,  for  appellant: 
Section  816,  Fifth  Div.  Rev.  Stats.  Mont 


p.  579,  Is  constitutional  and  valid,  and  enforce- 
able as  provided  by  its  terms  and  enforced  in 
the  case  at  bar. 

In  the  United  States  ReTenue  Laws  we  find 
legislation  similar  to  our  own  License  Lien 
Law,  and  even  more  stringent  in  its  provisions. 

U.  8.  Rev.  Stat.  §§  8242,  8281. 

But  our  statute  does  not  so  to  the  extent  of 
a  forfeiture,  but  only  to  tnat  of  a  lien  for  a 
specified  amount 

Such  lien  upon  property  "held  and  used'^ 
in  the  licensed  business  is  good. 

Sears  v.  Cottrell,  5  Mich.  251;  Shddon  v.  Van 
Buskirk,  2  N.  Y.  473-478;  Dungan's  App.  68 
Pa.  204,  8  Am.  Rep.  169;  Cooley,  Const  Lim. 
479,  480;  Bennett  v.  Hunter,  76  U.  S.  9  WalL 
826  (19  L.  ed.  672). 

Such  seizure  and  sale,  without  action  in,  or 
judgment  by,  a  court,  is  due  process  of  law. 

J^ngerY.  U.  8, 102  U.  S.  586  (26  L.  ed.  258); 
Keely:  v.  Sanders,  99  U.  S.  441  (25  L.  ed.  827); 
Sherry  v.  McKinley,  99  U.  8.  496  (25  L.  ed. 
880). 

The  tax  list  has  the  force  of  an  execution  ia 
the  hands  of  the  collector. 

Burroughs,  Taxn.  p.  269. 

Therefore,  the  treasurer,  in  the  case  at  bar» 
was  situated  as  if  he  had  an  execution,  which 


Note.— Con8t<tutlo7ial  protection  of  property  rights. 
Where  individual  rights  are  concerned,  and  the 
matter  is  one  upon  which  the  party  is  entitled  to 
be  heard,  a  proceedincr  coocluslvely  and  finally  dis- 
posing of  individual  property  rights  will  be  void, 
unless  founded  upon  a  law  providing  for  notice 
of  some  kind.  It  is  not  enough  that  some  notice 
or  information  maybe  given;  the  law  must  provide 
for  notice^  Euntz  v.  Sumption,  2  L.  R.  A.  666  and 
note. 

Due  process  of  law, 
Ko  one  cnn  be  deprived  of  his  property  or  vested 
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rights,  except  by  due  process  of  law.  Bums  ▼. 
Multnomah  K.  Co.  8  Sawy.  548;  Clark  v.  Mitchell^ 
eo  Mo.  627;  Poerce  v.  Kltzmiller,  10  W.  Va.  664;  White 
V.  Crump,  19  W.  Va.  683. 

A  state  statute  providing  for  taxation  and  as- 
sessment and  a  hearing  thereon  is  due  process  of 
law  (Reclamation  Dist.  v.  Hagar,  6  Sawy.  607):  but 
where  the  assessment  is  arbitrary  and  without  an 
opportunity  for  a  hearing,  it  is  unconstitutionaL. 
Railroad  Tax  Cases,  18  Fed.  Rep.  78S;  San  Francisco 
&  N.  P.  R.  Co.  V.  Dinwiddle,  8  Sawy.  81S;  Bums  v. 
Multnomah  R.  Co.  8  Sawy.  548;  Campbell  v.  Dwig«> 
gins,  88  Ind.  478;  Tyler  V.  State,  88  Ind.  668.     .  .     . 


See   also   4   L.   R.    A.    724;    5   L.    R.  A.   193:   24  L.  R.  A.  3o5:   33  L.  R.  A. 
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presuppofles  a  Jadgment  by  dae  process  of  law 
prior  to  its  issuance. 

See  also  Cooley,  Taxn.  802,  808,  805,  806, 
414;  Desty,  Taxn.  p.  745,  g  139;  pp.  759,  760. 
See  also  CT.  8.  v.  A  Distillery,  3  Abb.  U.  S. 
193;  McGregor  Y,  Montgomery,  4  Pa.  387;  Moore 
T.  Marth,  60  Pa.  46;  Emry  v.  Horetiek,  9 
Watts,  413;  Smeich  ▼.  T(yrk  Co,  68  Pa.  489;  At- 
lantic AP.RCh.  y.  Cleino,  3  Dill.  175;  leaaes 
T.  Decker,  41  Ind.  410;  The  Ann,  8  Fed.  Rep. 
938  aod  cases  there  cited;  Smith  y.  Md.  59  U.  S. 
18  How.  75  (15  L.  ed.  371);  Murray  v.  Hdboken 
Land  A  Imp.  Co.  59  U.  S.  18  How.  373  (15  L. 
ed.  373). 

Tbe  damages  wore  excessfye.  Tbe  evidence 
does  not  show  that  defendant  has  been  in  poo- 
session  of  the  piano  since  it  was  taken  by  the 
sheriff  on  replevin. 

Phelps  y.  Owens,  11  Cal.  33;  Dorsey  y.  Man- 
love,  14  Cal.  555;  Earner  y.  Hathaway^  83  Oal. 
117;  New  York  O,  eft  /.  Co.  v.  Flynn,  55  N.  Y. 
653;  Briesee  y.  Maybee,  31  Wend.  144;  Farmers 
BankY.  McKee,  3  Pa.  818;  Sedgwick,  Damages, 
683. 

Plaintiff  can  recover  special  damages  only* 
to  the  commencement  of  the  action. 

Fmcers  v.  Ware,  4  Pick.  107;  Pierce  y.  Wood- 
ieard,  6  Pick.  307;  LefflngweUY,  EUiott,  10  Pick. 
304;  section  UI,  Code  C.  P.  Comp.  Laws. 

Mesars.  McBride  A  Haldom  for  respond- 
ent. 

MeConnell*  Ch,  J,,  delivered  the  opinion 
of  the  court: 

Tbe  action  is  for  replevin  for  one  piano. 
The  d^endant  establishes  title  by  purchase 
from  the  treasurer  of  the  county,  on  a  sale  un- 
der tbe  provisions  of  section  816,  Rev.  Stat. 
Mont.  The  case  was  tried  to  the  ooiirt  with- 
out a  Jury. 

Findings  of  fact  and  conclusions  of  law  were 
fi]^  by  the  court,  and  entered  for  the  plaintifif, 
for  the  possession  of  the  property,  special  dam- 
ages for  its  detention,  and  costs;  from  which 
judgment  defendant  now  appeals  to  this  court. 

llie  facts  as  pleaded,  proved,  and  found  by 
the  court  in  his  findings  of  fact,  are  as  follows, 
to  wit:  . 

That  from  June  6  to  December  6, 1886,  Har- 
ry Osborne  was  a  retail  liquor  dealer  in  tbe 
City  of  Butte,  Silver  Bow  County;  that  during 
fdl  that  time  Osborne  held  and  used  the  piano 
in  said  business;  that  under  section  801,  Rev. 
Stat,  (then  in  force),  Osborne  was  indebted  to 
said  county  in  the  sum  of  $130,  as  license, 
which  he  never  paid;  that  Harry  C.  Kessler  was 
at  said  time  treasurer  of  said  county;  that  said 
treasurer  seized  said  piano  on  December  33,  to 
Biiiisfy  said  license  and  costs  of  seizure — this 
under  section  816,  Rev.  Stat.;  that  afterwards 
tbe  treasurer  advertised  and  sold  said  piano,  in 
strict  conformity  with  the  laws  as  to  sales  of 
personal  property  on  execution,  as  provided  by 
section  816;  that  on  said  sale  the  defendant, 
Valiton,  was  the  purchaser;  that  said  taking 
was  the  taking  complained  of,  and  the  only 
taking  by  defendant. 

The  court  gave  Judgment  for  the  plaintiff  be- 
low upon  tbe  ground  that  the  said  section  816 
is  unconstitutional  and  void,  and  hence  the  pur- 
chaser at  the  treasurer's  sale  got  no  title  to  the 
piano  in  controversy. 

Appellant  also  insists  that  the  court  below 
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erred  in  the  rule  adopted  as  to  tbe  measure  of 
damages  for  the  detention  of  the  piano.  The 
constitutionality  of  said  Act,  and  the  proper 
rule  of  damages  for  the  detention  of  property 
in  replevin  cases,  are  the  only  questions  to  be 
determined  in  this  case. 

1.  Section  816  of  the  Revision  of  1879  is  as 
follows,  to  wit: 

"For  the  purpose  of  enforcing  the  provisions 
of  this  chapter,  and  to  prevent  the  evasion  of 
the  same,  all  property  of  every  kind,  held  or 
used  in  any  of  the  trades,  occupations  or  pro- 
fessions for  which  a  license  is  required  by  the 
provisions  of  this  chapter,  shall  be  liable  for 
said  license;  and  said  license  is  hereby  made  a 
lien  on  all  such  property,  which  lien  shall  have 
precedence  of  any  other  lien,  claim  or  demand; 
and  if  any  person  or  persons  shall  fail  or  refuse 
to  procure  the  license  required  by  this  chapter, 
before  the  transaction  of  thebusmess  specified, 
it  shall  be  the  duty  of  the  treasurer  of  the  coun- 
ty to  seize  any  of  the  property  upon  which  a 
lien  is  hereby  created,  or  any  otner  property 
belonging  to  such  person  or  persons,  and  sell 
the  same  in  the  manner  provided  for  sheriffs  on 
execution  to  satisfy  said  license  and  cost." 

By  reference  to  chapter  40,  in  which  section 
816  IS  contained,  it  will  be  seen  that  this  sec- 
tion applies  to  twenty  different  occupations  or 
pursuits;  and  all  property  held  or  used  in  any 
of  them  is  made  liable  for  the  license  tax  which 
is  imposed  by  said  chapter  upon  said  several 
callings,  and  a  lien  is  declared  upon  said  prop- 
erty, and  it  is  made  the  duty  of  the  treasurer 
to  seize  it  and  sell  it  in  the  * 'manner  provided 
for  sheriffs  on  execution,"  to  satisfy  said  liens 
and  costs. 

There  is  no  provision  for  the  owner  to  be 
beard;  no  notice  is  to  be  given  to  him;  he  has 
no  day  in  court;  he  may  have  honestly  paid  the 
tax  on  the  same  property,  still  it  is  made  sub- 
ject to  the  taxes  due  from  another,  who,  be- 
cause it  is  held  or  used  by  him  in  his  business,  is 
enabled  through  the  agency  of  this  statute  to 
pay  his  debts  to  the  government  with  it.  The 
owner  is  in  no  fault.  He  may  not  know  that 
the  delinquent  has  it  in  his  possession  or  use  in 
his  business.  Such  delinquent  may  have  come 
into  the  possession  of  it  by  theft.  The  stat- 
ute does  not  regard  the  manner  in  which  it 
may  have  come  into  his  possession  and  use. 
The  law  stamps  its  lien  upon  it  by  virtue  of  its 
being  held  or  used  in  the  business  of  the  delin- 
quent licensee.  The  treasurer,  armed  with  a 
copy  of  the  assessment  roll,  seizes  it,  and  sells 
it  in  the  same  manner  that  a  sheriff  levies  an 
execution  upon  the  property  of  a  judgment 
debtor. 

The  question  is,  Is  this  statute  in  conflict 
with  the  6th  and  14th  Amendments  to  tbe  Con- 
stitution of  the  United  States?  Tbe  5th 
Amendment  to  the  Constitution  of  the  United 
States  provides  that  no  person  shall  be  ''de- 
prived of  life,  liberty  or  property  without  due 
process  of  law."  And  ttie  14th  Amendment 
provides  that  *'No  State  shall  deprive  any  person 
of  life,  liberty  or  property,  without  due  process 
of  law." 

The  people  of  this  country  were  not  satisfied 
with  the  nrst  provision  in  their  great  organic 
Act,  but  in  1866  prohibited  the  States  from  mak- 
ing any  law  which  would  deprive  the  citizens  of 
life,  liberty  or  property  without  due  process  of 
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law.  Tbose  provisions,  the  most  sacred  of  all 
the  coDstitutioDal  rights  of  the  people  of  this 
country,  are  a  limitation  upon  arbitrary  power. 
They  are  intended  to  prohibit  arbitrary  and 
unjust  leg:islation.  They  impl^  the  right  of 
the  government  to  deprive  of  **life,  liberfy  and 

Sroperty;"  but  this  cannot  be  done  "without 
ue  process  of  law." 

It  becomes  vital,  then,  to  know  what  is 
meant  by  the  phrase  "due  process  of  law."  It 
is  hard  to  give  a  comprehensive  definition  of  it 
that  will  embrace  all  the  cases  thai  arise.  More 
than  a  hundred  vears  have  elapsed  since  it  was 
first  incorporated  in  the  Constitution,  and  still 
the  courts  are  engaged  in  giving  a  definition  of 
its  meaning. 

in  commenting  upon  its  meaning,  Jfr.  Jub- 
iiee  Miller,  in  the  case  of  Davidson  v.  New  Or- 
leans, 96  U.  8.  104  [24  L.  ed.  619],  says: 

"But,  apart  from  the  imminent  risk  of  a  fail- 
ure to  give  any  definition  which  would  be  at 
once  perspicuous,  comprehensive,  and  satisfac- 
tory, there  is  wisdom,  we  think,  in  the  ascer- 
taining of  the  intent  and  application  of  such  an 
impiortaDt  phrase  in  the  Federal  Constitution, 
by  the  graaual  process  of  judicial  inclusion  and 
exclusion,  as  the  cases  presented  for  decision 
shall  require,  with  the  reasoning  on  which  such 
decisions  may  be  founded." 

This  learned  Judge  further  says  that,  "When- 
ever b^  the  laws  of  the  State,  or  by  state 
authont^,  a  tax,  assessment,  servitude  or  other 
burden  is  imposed  upon  proi)erty  for  the  pub- 
lic use,  whether  it  be  for  the  whole  State  or  of 
some  more  limited  portion  of  the  community, 
and  those  laws  provide  for  a  mode  of  confirm- 
ing or  contesting  the  charge  thus  imposed  in 
^e  ordinary  courts  of  justice,  with  such  notice 
to  the  person,  or  such  proceeding  in  regard  to 
the  property,  as  is  appropriate  to  the  nature 
of  the  case,  the  judgment  in  such  proceeding 
cannot  be  said  to  deprive  the  owner  of  his 
property  without  due  process  of  law,  however 
obnoxious  it  may  be  to  other  objections." 

In  the  same  case,  Mr,  Justice  Bradley,  in  a 
concurring  opinion,  gives  this  definition:  "I 
think,  therefore,  we  arc  entitled,  under  the  14th 
Amendment,  not  only  to  see  that  there  is  some 
process  of  law,  but  'due  process  of  law,*  pro- 
vided by  the  state  law  when  a  citizen  is  de- 
prived of  his  property;  and  that  in  judging 
what  is  'due  process  of  law'  respect  must  l£ 
had  to  the  cause  and  object  of  the  taking, 
whether  under  the  taxing  power,  the  power  of 
eminent  domain,  or  the  power  of  assessment 
for  local  improvements,  or  none  of  these;  and, 
if  found  to  be  suitable  or  admissible  in  the 
special  cose,  it  will  be  adjudged  to  be  'due  proc- 
ess of  law,'  but  if  found  to  be  arbitrary,  op- 
pressive, and  unjust,  it  may  be  declared  to  be 
not  'due  process  of  law.'  Such  an  examina- 
tion may  be  made  without  interfering  with  that 
large  discretion  which  every  legislative  power 
has  of  making  wide  modifications  in  the  forms 
of  procedure  in  each  case,  according  as  the 
laws,  habits,  customs  and  preferences  of  the 
people  of  the  particular  State  may  require." 

The  Court  of  Appeals  of  the  State  of  New 
York,  in  the  case  of  StvartY.  Palmer,  74  N.  Y. 
190,  in  speaking  of  the  meaning  of  "due  proc- 
ess of  law,"  in  construing  a- statute  of  that 
State  upon  the  question  of  notice  necessary  in 
the  assessment  of  property  for  taxes,  uses  the 
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following  language,  to  wit:  "It  Js  a  rule 
founded  on  the  first  principles  of  natural  jtis- 
tioe,  older  than  written  constitutions,  that  a 
citizen  shall  not  be  deprived  of  his  life,  liberty 
or  property  without  an  opportunity  to  be  heard 
in  defense  of  his  rights;  and  the  constitutional 
provision  that  no  person  shall  be  deprived  of 
these,  'without  due  process  of  law*  has  its 
foundation  in  this  rule  .  .  .  No  citizen  shall 
arbitiarily  be  deprived  of  his  life,  liberty  or 
property.  This  the  Legislature  cannot  do  nor 
authorize  to  be  done.  'Due  process  of  law'  is 
not  confined  to  judicial  proceedinj^,  but  ex- 
tends to  every  case  which  may  deprive  a  citizen 
of  life,  liberty  or  property,  whether  the  pro- 
ceeding be  judicial,  administrative  or  executive 
in  its  nature." 

And  that  learned  court  thus  defines  the 
meaning  of  "due  process  of  law,"  to  wit:  "It 
may,  however,  be  stated  generally  that  due 
process  of  law  requires  an  orderly  proceeding 
adapted  to  the  nature  of  the  case  m  which  the 
citizen  has  an  opportunitv  to  be  heard,  and  to 
defend,  protect  and  enforce  his  rights.  A 
hearing  or  an  opportunity  to  be  heara  is  abso- 
lutely essential.  We  cannot  conceive  of  due 
process  of  law  without  this." 

In  the  celebrated  Dartmouth  College  Case,  17 
U.  8.  4  Wheat.  519  [4  L.  ed.  629],  Mr.  Web- 
ster  defined  "due  process  of  law"  as  a  proceed- 
ing "which  proceeds  upon  inquiry,  and  ren- 
ders judgment  only  after  trial." 

Judge  Cooley,  in  his  work  on  Constitutional 
Limitations  (p.  855),  says  that  "due  process  of 
law"  is  not  confined  to  ordinary  judicial  pro- 
oeedings,but  extends  to  all  cases  where  i)roperty 
is  sou^t  to  be  taken  or  interfered  with,  ana 
that  "due  process  of  law"  in  each  particular 
case  means  such  an  exertion  of  the  powers  of 
government  as  the  settled  maxims  of  law  per- 
mit and  sanction,  and  under  such  safegusmis 
for  the  protection  of  individual  rights  as  these 
maxims  prescribe  for  the  class  of  cases.to  which 
the  one  in  question  belongs. 

Inthecaseof  Overing  y,  Foote,e6'N.  Y.  269, 
Mr,  Commissioner  Reynolds  says:  "The  gen- 
eral theorv  under  our  laws  for  taxation  of 
property,  is  that  the  citizen  to  be  affected  must 
have  some  sort  of  notice  of  the  proceeding  to 
be  had  against  his  property,  and  that  in  some 
form  he  may  be  heard,  if  wrong  is  apprehend- 
ed, before  any  portion  of  his  estate  is  seized 
for  the  support  of  government;  and  I  think  all 
our  laws  for  the  assessment  of  property  for  the 
purposes  of  taxation  are  founded  upon  this  no- 
tion of  justice." 

We  might  multiply  authorities  upon  this 
subject  almost  indefinitely,  but  we  think  the 
foregoing  are  sufficient  to  ahow  the  current  of 
authority  upon  this  subject;  and  we  hold  that 
the  doctrine  laid  down  in  the  case  of  Overin^ 
V.  Foote^  supra,  to  wit: 

"That  some  sort  of  notice  of  the  proceedinj^ 
to  be  had  against  his  property,  and  that  in  some 
form  he  may  be  heara  if  wrong  is  apprehend- 
ed before  any  portion  of  his  estate  is  seized  for 
the  support  of  the  government,"  is  the  consti- 
tutional right  of  everv  citizen;  and  if  be  is  not 
given  this  opportunity,  and  his  property  is 
taken  from  him,  It  is  done  without  aue  process 
of  law,  and  is  an  infraction  of  the  foregoing 
provisions  of  the  Federal  Constitution. 

When  we  examine  said  section  816,  under 
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consideration,  in  the  light  of  these  constitu- 
tional provisions,  it  is  oonspicaous  for  the  ab- 
wnce  of  due  process  of  law.  It  provides  that 
the  property  of  another,  held  or  used  in  any  of 
the  twenty  occupations  provided  for  in  said 
chapter,  may  be  seized  by  the  treasurer,  and 
sold  for  the  satisfaction  of  the  license  due  from 
the  person  so  holding  or  using  it,  and  costs, 
without  any  notice  'to  the  owner,  without  any 
trial,  without  any  opi)ortunity  to  be  heard,  and 
leaves  such  person  without  any  remedy  what- 
ever. 

It  seems  to  us  that  it  would  have  been  diffi- 
cult for  the  Legislature  to  devise  a  more  ar- 
bitrary and  unjust  law  than  this.  The  own- 
er of  the  property  may  not  know  that  it  is  held 
or  used  by  the  delinquent  taxpayer.  Indeed, 
it  might  have  come  into  the  possession  of  such 
taxpayer  by  tfief t  or  fraud,  and  the  bare  fact 
tliat  it  is  held  and  used  in  such  trade  or  occu- 
p^on,  without  any  reference  to  the  manner  in 
which  it  came  into  liis  possession,  subjects  it  to 
the  lien  for  the  license  fee,  to  be  sold  by  the 
treasurer  in  the  manner  heretofore  described. 

Such  a  law  is  against  reason.  It  violates 
every  sense  of  justice  and  of  right  Such  pro- 
cedure occurring  between  private  citizens 
would  be  regarded  as  gross  fraud,  if  not  theft, 
and,  when  d<me  by  the  government  it  cannot  be 
diaracterized  l^  a  milder  term  than  "tyranny." 

We  are  aware  that  the  taxing  power  is  the 
most  comprehensive  and  unrestricted  of  all  the 
powers  with  which  government  is  endowed. 
This  must  necessarily  be  the  case,  because  of 
the  necessity  of  the  government  to  raise  rev- 
enue to  cany  on  the  purpose  of  the  govern- 
ment. In  this  country  the  power  of  the  legis- 
lative departments  of  the  governments,  federal 
and  state,  is  limited  by  written  constitutions, 
and  the  English  doctrine  of  parliamentary  om- 
nipotence has  no  place  in  American  institutions. 

Mr.  Oooley,  in  his  woi^  on  Taxation,  p.  3  et 
»q,,  speaking  upon  this  subject,  says  that  no 
attribute  of  sovereignty  is  more  pervading,  and 
at  no  point  does  the  power  of  the  government 
affect  more  constantly  and  intimately  all  the 
relations  of  life  than  through  the  exactions 
made  upon  it  for  taxation.  The  power  of  tax- 
ation rests  upon  necessity,  and  is  inherent  in 
every  sovereignty.  No  constitutional  govern- 
ment can  exist  without  it. 

C%f4f«7u«<t<v  Marshall  has  said  of  this  power 
that  the  power  of  taxing  property  is  essential 
to  the  very  existence  of  government,  and  may 
be  legitimately  exerdsea  on  the  subjects  to 
which  it  is  applicable  to  the  utmost  extent  to 
which  the  government  may  choose  to  carry  it. 
The  only  security  against  the  abuse  of  this 
power  is  found  in  the  structure  of  the  govern- 
ment itself.  In  imposing  the  tax,  the  Legida- 
ture  acts  upon  its  constituents.  This  vital 
power  may  be  abused,  but  the  interest,  wisdom 
and  justice  of  the  representative  body,  and  its 
relations  to  its  coostituents,  furnish  the  only 
safety  against  unjust  and  excessive  taxation,  r.3 
well  as  unwise  taxation. 

Again,  Mr.  Cooley,  in  his  work  on  Taxation 
(p.  802),  in  speaking  of  the  collection  of  taxes 
by  distress  says:  "That  it  has  been  objected  to 
as  a  process  which  condemned  the  party  before 
he  had  been  heard,  and  proceeded  to  execution 
without  trial.  In  a  very  important  sense  the 
objection  states  the  case  with  accuracy.    The 
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process  in  the  nature  of  an  execution  does  is- 
sue, at  least  under  some  tax  laws,  before  the 
liability  of  the  party  has  been  finally  and  con- 
clusively determined."  And  he  quotes  ap 
provingly  the  following  from  Judge  Nott»  m 
the  case  of  State  v.  Allen,  2  McCord,  L.  65. 

"This  method  of  collecting  taxes  is  as  well 
established  by  custom  and  usage  as  any  princi- 
ple of  the  common  law.  A  similar  practice 
prevailed  in  all  the  Colonies  from  the  first  dawn 
of  their  existence.  It  has  been  continued  by 
all  the  States  since  their  independence,  and  had 
existed  in  England  from  time  immemorial. 
Indeed,  it  is  necessary  to  the  existence  of  every 
government,  and  is  based  upon  the  principle  of 
self -preservation  ...  I  think,  therefore,  that 
any  legal  process  that  was  founded  on  neces- 
sity, has  been  consecrated  by  time,  and  ap- 
proved and  acquiesced  in  by  universal  consent, 
must  be  an  exception  to  the  right  of  trial  by 

Jury,  and  is  embraced  in  the  utemative — the 
Eiw  of  the  land.  Such  I  consider  to  be  the 
summary  proceeding  allowed  in  the  coUection 
of  taxes." 

In  commenting  upon  this  Mr.  Cooley  says: 
"But  it  has  sometimes  been  deemed  necessary, 
after  giving  the  ordinary  remedy  by  distress,  to 
go  further.  That  remedy  will  not  justify  any 
invasion  of  the  rights,  or  any  interference  with 
the  property,  of  others  than  the  very  persons 
upon  w hom  the  tax  is  imposed.  If  the  property 
of  another  is  distrained,  the  officer  may  be  sued 
in  trespass,  or  the  property  may  be  taken  from 
him  on  writ  of  replevin.  Under  pretense  of 
this  right  it  has  been  found  possible  seriously 
to  embarrass  the  officer  in  the  performance  of 
his  duties,  by  means  of  unfounded  claims,  or 
those  the  officer  believes  to  be  such.  To  pre- 
clude this,  statutes,  have  in  some  cases,  been 
passed,  taking  away  the  ordinary  remedies 
against  the  collector,  and  leaving  the  claimant 
to  some  other  remedy." 

It  wUl  be  seen  that  the  doctrine  laid  down 
here  is  that  the  summary  remedy  of  seizure  of 
property  by  distress  warrants,  without  hearing 
or  notice  on  the  port  of  the  alleged  delinquent 
taxpayer,  must  be  confined  to  the  property, 
of  those  who  are  delinquent,  and  that  it  will 
not  justify  any  invasion  of  the  rights  or  inter 
ference  with  the  property  of  others.  While, 
then,  we  recognize  the  all-pervading  power  of 
the  government  in  the  assc£smeni\nd  collec-^ 
tion  of  taxes,  that  it  reaches  all  classes  of  per- 
sons and  all  classes  of  property,  and  while  wo 
further  recognize  the  necessity  of  government 
not  to  be  interfered  with  in  the  collection  of 
its  revenues  by  the  ordinary  delays  incident  to 
trials  in  courts  of  justice,  and  that  the  Legisla- 
ture has  power  to  give  extraordinary  remedies 
summary  in  their  nature,  to  revenue  collectins: 
offices,  to  the  end  that  the  taxes  may  be  speed- 
ily gathered,  and  thus  the  necessities  of  the 
government  be  promptly  met — ^stlll  it  does  not 
go  to  the  extent  of  the  doctrine  of  English  par- 
liamentary omnipotence,  so  that  the  Legida- 
ture  in  the  exercise  of  this  power  has  the  right 
to  trample  under  its  feet  the  provisions  of  the 
Constitution  under  consideration. 

In  some  cases  it  has  been  claimed  that  the 
expression  dtie  process  of  law  is  synonymous 
with  that  other  expression  law  of  the  land,  and 
that  that  was  the  meaning  attached  to  it  by  so 
eminent  an  uuthoiilv  as  Lord  Coke.    In  com- 
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menting  upon  this  point,  Mr.  Jtutiee  Miller  in 
the  case  of  Damdt(m  v.  N&w  Orleans,  supra, 
uses  the  following  language: 

"The  equivalent  of  the  phrase  'due  process 
of  law/  according  to  Lord  Coke,  is  found  in 
the  words  iaw  of  the  land/  in  the  neat  char- 
ter, in  connection  with  the  writ  of  nabeas  eor- 
pus,  the  trial  hy  jury,  and  other  guaranties  of 
the  rights  of  the  subject  against  the  oppression 
of  the  Crown.  It  is  easy  to  see  that  when  the 
Great  Barons  of  England  wrung  from  King 
John,  at  the  point  of  the  sword,  the  conces- 
sion that  neither  their  lives  nor  their  property 
should  be  disposed  of  bv  the  Crown,  except  as 

Erovided  by  the  law  of  the  land,  they  meant 
y  'law  of  the  land'  the  ancient  and  customary 
laws  of  the  English  people,  or  laws  enacted  by 
the  Parliament  of  which  these  barons  were  a 
controlling  element.  But  when  in  the  year  of 
grace  186(3  there  is  placed  in  the  Constitution 
of  the  United  States  a  declaration  that  *No 
State  shall  deprive  any  person  of  life,  liberty 
or  proi)erty  without  due  process  of  law,'  can 
a  State  make  anything  due  process  of  law 
which,  by  its  own  legislation,  it  chooses  to  de- 
•clflre  such?  To  affirm  this  is  to  hold  that  the 
prohibition  to  the  States  is  of  no  avail,  or  has 
no  application  where  the  invasion  of  private 
rights  is  effected  under  the  forms  of  state  leg- 
jsfation." 

No  one,  then,  will  claim  that  the  meaning  of 
this  expression,  "the  law  of  the  laud/'  as  iised 
in  the  aays  of  Lord  Coke,  is  the  correct  mean- 
ing to  be  attached  to  it  at  this  time,  and  in  this 
country.  Otherwise,  to  hold  so  would  be  to 
make  any  law,  however  arbitrary  and  violative 
of  fundamental  principles,  which  the  Legisla- 
ture might  see  fit  to  make  of  a  genend  nature, 
the  law  of  the  land,  and  hence  proceedings  un- 
der it.  and  rights  devested  under  it,  would  be 
done  by  "due  process  of  law." 

Such  a  construction  of  the  Constitution 
would  result  in  its  total  destruction,  and  confer 
upon  the  American  Legislatures  all  the  power 
that  the  English  Parliament  ever  had;  and,  in- 
stead of  the  citizen  flndinf  bis  life,  liberty  and 
property  protected  by  Uie  Constitution,  he 
would  find  himself  at  the  mercy  of  the  legisla- 
tive department  of  the  government. 

And  this  is  the  mistake  into  which  the  Su- 
preme Court  of  Michigan  fell  in  the  case  of 
Sears  v.  Cottrell,  6  Mich.  252,  in  which  Judge 
Manning  spoke  for  a  majority  of  the  court,  and 
lays  down  the  following  doctrine:  "The  words 
*due  process  of  law'  mean  the  'law  of  the  land,' 
And  are  to  be  so  understood  in  the  Constitution. 
By  Magna  Charta  it  was  provided:  *No  free- 
man shall  be  taken  or  imprisoned  or  dis- 
possessed of  his  free  tenements  and  lit)ertie8,  or 
outlawed,  or  banished,  or  anywise  hurt  or  in- 
jured, unless  by  the  legal  judgment  of  his 
peers,  or  by  the  law  of  the  land.  Lord  Coke 
construed  the  words  'law  of  the  land'  to  mean 
'due  process  of  law.'  Hence,  we  sometimes 
find  one  phraseology  used,  and  sometimes  the 
other.  They  were  held,  and  we  think  cor- 
rectly, tn  mean  the  same  thing,  in  Be  John  d 
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Oherrif  Streets,*  19  Wend.  650.  By  the  Taw 
of  the  land'  we  understand  laws  that  are  gen- 
eral in  their  operation,  and  that  affect  tha 
rights  of  all  alike,  and  not  a  special  Act  of  the 
Lejzrislature,  passed  to  affect  the  rights  of  an 
individual  against  his  will,  and  in  a  way  in 
which  the  same  rights  of  other  persons  are  not 
affected  by  existing  laws." 

We  cannot  consent  to  the  doctrine  of  this 
Michigan  case,  for  the  reasons  that  we  have 
already  given,  that  in  carrying  it  out  it  will 
subordinate  the  Constitution  to  the  legislative 
will,  and  subject  the  citizen  in  the  enjoyment 
of  life,  liber^  and  property  to  the  caprices  of 
that  will.  Nothing  can  be  the  law  of  the  land 
in  the  sense  of  the  Constitution,  however  gen- 
eral  it  may  be,  and  however  it  may  affect  the 
rights  of  all  persons  alike,  whic^  deprives  the 
citizen  of  his  life,  his  liberty  or  his  property 
without  due  process  of  law.  and  that,  as  wo 
have  already  seen,  contemplates  that  a  hearing 
must  be  allowed  to  him  at  some  stage  of  the 
proceedings  against  him;  and  a  hearing  would 
be  but  a  hollow  mockery  if  he  could  not  be  al- 
lowed to  defend  and  be  protected  in  his  ri^hta 
by  the  judgment  of  the  court,  or  the  admmis- 
trative  or  executive  officer  with  whom  he  has 
to  do. 

In  the  case  of  Sears  v.  CoUreU,  supra,  the 
statute  under  consideration,  like  our  own  sec- 
tion 816,  provided  that  the  mere  possession  of 
personal  property  should  make  it  liable  for  the 
taxes  of  the  person  who  so  held  it  in  posses- 
sion, and  the  Supreme  Court  of  Michigan  held 
such  an  Act  constitutional  upon  the  grounds 
above  given;  but  even  this  statute  gave  to  the 
person  whose  property  might  be  sold  for  the 
taxes  of  another  the  right  of  action  against  such 
person  to  recover  the  value  of  it;  so  that  its 
harshness  at  least  was  in  some  measure  mid- 
gated  by  the  remedy  thus  given. 

2.  The  court  below  gave  judgment  for  the 
unlawful  detention  of  the  piano  in  controversy 
at  the  sum  of  $285.  It  is  contended  by  the  ap- 
pellant that  the  true  measure  of  damages  is  in- 
terest on  the  value  of  the  property  from  tJbe 
time  it  is  taken  up  to  the  time  of  the  rendition 
of  the  judgment;  while  the  respondent  con- 
tends that  If  the  property  replevined  has  a 
usable  value,  the  party  is  entitled  to  the  prop- 
erty, and  also  to  recover  the  value  of  its  use 
from  the  time  he  was  deprived  of  it  to  the  day 
of  trial. 

The  proof  showed  in  this  instance,  and  the 
court  so  found,  that  the  rental  value  of  the 
piano  in  question  was  $10  per  month;  and  the 
court  allowed  as  damages  this  rental  value.  In 
this  we  think  there  is  no  error.  The  great 
weight  of  authority  sustains  this  position,  and 
we  think  it  is  founded  in  reason  and  justice, 
and  the  authorities  referred  to  in  respondent's 
brief  abundantly  sustain  this  position. 

Let  the  ease  then  be  afflrmed,  at  the  easts  of  the 
appellant. 

Bach  and  Liddell»  JJ.,  concur. 

*See  clasBifled  dtatloDB  at  close  of  case,  Lawyen^ 
edition.   [Bep.] 
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STATB  OF  GEORGIA. 
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^Contracting  to  sell  »  gallon  of  whisky 

generaUy,  taUn^r  an  order  for  the  same  to  be 
filled  b7  deliyeiy  to  a  oommon  carrier,  and  re- 
oelTlnff  the  price,  wUl  not  complete  the  sale.  The 
sale  is  not  completed  until  separation  of  the 
partfoular  gallon  from  the  common  stock,  and 
delivery  to  the  carrier ;  hence,  the  sale  is  not 
consummated  at  the  place  where  the  bargain  is 
made  and  the  price  paid,  but  at  the  place  where 
deUyery  is  made  to  the  carrier;  the  freight  being 
paid,  not  by  the  seller,  but  by  the  purchaser,  and 
there  being  no  contract  to  deliver  otherwise  than 
to  the  carrier  at  the  point  of  shipmenti 

(February  11, 1880.) 

ERROR  to  the  Saperior  Court  of  Douglas 
CouDty  to  review  a  judgment  for  plaintiff 
in  a  prosecution  for  illegu  sale  of  liquor. 
Betteraed, 

The  facts  sufQcienUv  appear  in  the  opinion. 

JKsMrt.  Adolph  srandty  J.  S.  James 
and  C*  D.  Camp*  for  plaintiff  in  error: 

The  General  Local  Option  Law  of  (he  State 
repeals  the  S];)ecial  Local  Option  Act  for  Doug- 
las County. 

Acts  1884-85,  pp.  121,  581. 

Defendant  could  not  be  convicted  under  the 
indictment,  and  under  the  evidence  in  this  case, 
for  selling  whisky  in  Douglas  County.  Three 
elements  are  necessary  to  a  contract  of  sale: 
<1)  identification  of  the  thing  sold;  (2)  an 
agreement  of  the  price  to  be  paid;  (8)  consent 
of  die  parties. 

See  §2629,  Georria  Code  1882. 

G^ierally,  the  delivery  of  the  goods  is  essen- 
tial to  the  perfection  of  a  sale,  and  cannot  be 

•Head  note  by  BtiSCSTiST,  Oh.  J» 


dispensed  with  without  contract  to  that  effect. 

Section  2644,  Georgia  Code  1882. 

Delivery  to  carrier  is  delivery  to  consignee. 

Bedd  V.  Burru%,  58  Ga.  574. 

The  Act  to  prohibit  the  sale  of  liquor  in 
Douglas  County,  approved  September  4,  1884, 
is  unconstitutional  and  void,  because  the  Act 
extends  bevond  the  caption. 

Mr,  John  S«  Candler,  Solicitor  General, 
for  the  State. 

Bleckley,  Ch,  J.,  delivered  the  opinion  of 
the  court: 

For  the  purposes  of  the  present  case,  we  may 
assume  that  the  Local  Option  Law  for  Douglas 
Count v  was  constitutional,  and  was  a  valid 
operative  statute  within  the  County  of  Doug- 
las; and  still  we  think  the  offense  of  selling 
whisky  contrary  to  that  statute  was  not  com- 
mitted, according  to  the  evidence  set  forth  in 
the  record. 

The  material  portion  of  the  evidence  was  to 
the  following  effect:  Kennev  &  Werner  were 
liquor  dealers  in  the  City  of  Atlanta,  FuUo:i 
County,  and  kept  their  store  and  stock  in  that 
dty.  Dunn  was  their  agent  and  traveling  sales- 
man. He  went  to  Douglasville,  in  Douglas 
County,  taking  with  him  a  case  of  samples, 
and  while  there  solicited  of  Ward,  the  sherilf 
of  the  county,  an  order.  Ward  gave  him  an 
order  for  one  gallon  of  whisky,  and  paid  him 
$2.15  for  the  whisky  and  a  jug  to  contain  it. 
In  this  transaction  no  samples  were  exhibited. 

Ward  testified:  "  He  tola  me  he  was  getting 
up  orders  for  whiskv,  and  wanted  to  know  if  i 
wanted  any.  I  told  him  I  had  been  at  work 
hard  all  day,  was  tired,  and  felt  like  I  would 
like  to  have  some.  He  told  me  he  would  get 
Uie  Older  in  for  it  that  night  to  Atlanta.  It  was 
lust  about  ten  minutes  before  train  time,  and 
he  said  he  could  go  to  the  depot  and  send  an 
order  in  and  it  would  come  the  next  day;  but 


HonL—fioZe;  tUle  does  not  pan^  when  cmything  re- 
mofiM  to  he  done  hy  eeUsr. 

Where  anytfainff  remains  to  be  done  to  identify 
the  subject  of  the  sale,  title  does  not  pass.  Gomel] 
T.  Clark,  6  Cent.  Bep.  606, 104  N.  Y.  451;  Acraman  v. 
Iforrice,  8  a  B.  449;  10  L.  J.  N.  8.  G.  P.  67. 

'Where  by  the  agreement  the  vendor  is  to  do  any- 
thing to  the  goods  for  the  purpose  of  putting  them 
4nto  a  deliverable  state,  the  performance  of  thoee 
things  shall  be  taken  to  be  a  condition  precedent 
to  the  vesting  of  the  property.  Benjamin,  Sales, 
1st  Am.  ed.  2S1;  Blackb.  Sales,  Am.  ed.  00, 151;  Wol- 
lenaak  v.  Briggs,  7  West  Bep.  677, 119  SI.  46a 

Where  any  operation,  as  surveying,  measuring 
or  the  like,  remains  to  be  performed  in  order  to 
ascertain  the  price  or  the  quantity  to  be  delivered, 
the  contract  is  incomplete,  and  the  property  does 
not  pass.  United  Society  of  Shakers  v.  Brooks,  6 
Kew  Eng.  Rep.  438, 145  Mass.  410. 

A  contract  to  furnish  ties  to  a  railroad  company, 
whereby  vendor  was  to  pile  the  ties  on  the  land 
<tt  the  company,  to  be  thereafter  Inspected  an^i 
selected,  did  not  contemplate  that  the  title  should 
pass  on  vendor^  piling  tbe  ties  on  the  land  and 
receiving  the  part  payment  thereon.  GomeU  v. 
•Clark,  6  Gent.  Bep.  606, 104  K.  T.  451. 

Property  is  not  transferred  until  measured,  and 
the  purchaser  may  recover  back  the  price  paid  for 
^aU  timber  not  received,  and  damages  for  breach  of 
cootraoL   Logan  v.  Le  Hesurier,  6  Moore,  P.  G.  110; 


Gilmour  v.  Supple,  11  Moore,  P.  0.  661;  Benjamin, 
Sales,  p.  24B. 

The  act  of  weighing  is  In  the  nature  of  a  condi- 
tion precedent  to  the  passing  of  the  property 
where  "the  price  is  made  to  depend  upon  the 
weight"  (Hanson  v.  Meyer,  6  East,  614);  ''and  the 
concurrence  of  the  seller  in  the  act  of  weighing 
was  necessary."  Simmons  v.  Swift,  6  Barn.  &  C. 
867. 

A  contract  for  the  sale  of  standing  millet,  which 
provided  that  it  should  be  cut  and  stacked  on  the 
farm  of  the  vendor,  does  not  vest  the  title  in  the 
vendee,  until  it  has  been  measured  and  paid  for 
according  to  the  contract.  Hughes  v.  Wiley,  86  Kan. 
731. 

Where  the  buyer  had  purchased  in  advance  all 
the  crop  of  peppermint  oil  to  be  raised  and  manu- 
factured by  a  farmer,  tbe  property  passed  to  the 
buyer  in  all  the  oil  which  had  been  put  by  tlie 
farmer  into  the  buyer's  bottles  and  weighed,  al- 
though never  delivered  to  him.  Langton  v.  Hi;r- 
glns,  28  L.  J.  N.  S.  (Exch.)  252,  4  Hurst  &  N.  402. 

The  property  pasi^cs  where  nothing  remains  to 
be  done  by  tbe  vendor  to  the  thing  sold.  Tansley  v. 
Turner,  2  Scott,  288, 2  Bing.  N.  a  16L 

Oonditiona  precedent  mtut  be  performed. 

Where  several  things  have  to  be  done  by  the 
seUer  it  is  his  duty  to  do  them;  and  If  he  neglects 
the  property  does  not  pass.    Benjamin,  Sales,  247. 

If,  by  the  terms  of  the  contract,  the  seller  en- 


See  also  8  L.  R.  A.   147;    12   L.    R.  A.  821;    18  L.  R.  A.  419. 
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it  was  two  days  before  it  came.  I  suppose  it 
came  in  a  jug  oo  the  train.  I  found  it  at  the 
depot  in  the  express  office,  and  I  paid  the  ex- 
press on  it  Mr.  Dunn  didn't  deliver  me  any 
liquor  at  all,  but  it  came  to  me  from  Atlanta 
by  train." 

It  is  clear  that  the  contract  into  which  the 
X)arties  entered  contemplated  no  direct  delivery 
of  the  whi^y  by  the  seller  to  the  bu^er  in 
Douglasville,  but  a  delivery  to  be  made  in  At- 
lanta to  a  common  curler;  and  in  that  wav  de- 
livery was  actually  made.  The  subject  of  the 
contract  was  no  particular  gallon  of  whisky, 
but  a  gallon  of  whisky  generally,  which  was 
part  of  the  common  stock  of  Kenney  &  Wer- 
ner, kept  for  sale  in  the  City  of  Atlanta.  Un- 
til separation  was  made  of  some  particular 
gallon  from  that  stock,  the  precise  subject  of 
the  executory  contract  of  salo  could  not  be 
identified,  and  until  then  no  title  to  any  whisky 
whatsoever  passed,  or  could  pass  by  virtue  of 
the  contract 

As  soon,  however,  as  a  particular  gallon  of 
whisky  was  separated  in  consequence  of  the 
order  from  the  common  stock,  put  in  a  jug, 
and  delivered  to  the  common  carrier,  what  was 
up  to  that  time  a  mere  executory  contract  of 
sale  bcK»me  an  actual  or  executed  sale,  and  the 
title  to  that  particular  gallon  passed  to  Ward, 
the  buyer.  It  was  as  completely  his  whisky 
in  the  faiands  of  the  express  company  the  moment 
the  company  accepted  and  received  it  for  car- 
riage to  him  as  consignee  as.  it  ever  was  after- 
wards. He  became  the  owner  by  reason  of  the 
delivery  made  to  the  express  company  in  At- 
lanta, and  not  by  reason  of  the  delivery  which 
that  company  made  to  him  subsequentlv  in 
Douglasvule.  Had  the  jug  or  its  contents  been 
lost  or  damaged  while  the  transportation  was  in 

S regress,  the  risht  of  action  for  such  loss  or 
amage  would  have  been  in  him.    Had  the 
goods,  by  reason  of  the  express  company's  de- 


fault, never  arrived  at  DougL^sville,  Wan? 
could  not  have  recovered  back  the  money  which 
he  paid  to  Dunn.  His  redress  would  have  been 
against  the  carrier  only. 

*'  Delivery  to  the  carrier  was  a  delivery  to 
the  defendants  if  there  was  no  agreement  to  the 
contrary  .  .  .  But,  if  the  parties  a^eed 
that  the  goods  were  to  be  delivered  in  Law- 
rence, it  would  not  be  a  completed  sale  until 
the  delivery,  and  the  laws  of  this  State  would 
apply  to  it."  /Suit  y.  WcodhaU,  118  Mass. 
891. 

To  the  same  effect,  as  to  completing  sale  at 
the  time  and  place  of  delivery,  see  WHIy, 
Golden,  141  Mass.  864,  2  New  £ne.  Rep.  285. 

"To  complete  the  sale,  so  that  the  title  will 

f^ass  to  the  buyer,  the  goods  must  be  separated 
rom  the  bulk  whereof  they  are  a  part,  or  in 
some  other  way  be  so  distinguished  or  specified 
that  they  can  be  known.  Bishop,  Contracts. 
§1809. 

Several  cases  decided  by  the  highest  courts 
of  other  States,  in  criminal  pro<£eding8,  are 
more  or  less  directly  in  point  on  the  present 
case.  OarbraefitY,  Gam.  96  Pa.  449;  Sarbecker 
V.  8(aU,  66  Wis.  171;  StaU  v.  Hughes,  22  W. 
Va.  748;  Hemm  v.  BtaU  (Ark.)  10  S.  W.  Rep. 
25. 

The  last  of  these  cases,  which  was  decided 
by  the  Supreme  Court  of  Arkansas  in  Decem- 
ber, 1888,  is  exactly  parallel  with  the  present 
case  in  all  the  essential  facts,  even  to  the  receipt 
of  the  purchase  price  at  the  time  of  entering 
into  the  contract 

If  it  be  sujB^gested  that  the  evidence,  as  we 
have  recited  it  above,  leaves  it  doubtful  as  to 
whether  delivery  was  to  be  made  to  the  carrier 
in  Atlanta  or  to  the  buyer  in  Douglasville,  we 
answer  that  where  two  methods  of  delivery  are 
open— one,  1^^;  the  other,  illegal — ^the  former 
is  to  be  considered  as  the  one  contemplated, 
unless  the  parties  by  express  agreement  have 


sages  to  deliver  the  thing  sold  at  a  given  place, 
and  there  be  nothing  to  show  that  the  thing  sold 
was  to  he  in  the  mean  time  at  the  risk  of  the  buyer, 
the  contract  is  not  fulfilled  by  the  seller  unless  he 
delivers  it  accordingly.  Calcutta  &  B.  Steam  Nav. 
Oo.  v.  De  Mattos,  8S  L.  J.  N.  8.  Q.  B.  322. 

If  no  particular  goods  have  been  specified,  set 
apart  or  designated,  or  if  they  have,  and  something 
remains  yet  to  be  done  upon  them  by  the  vendor  to 
get  them  ready  for  deliyery,  or  to  ascertain  the 
price,  then  it  is  an  executory  sale.  Stephens  v. 
Santee,49K.Y.8S. 

An  express  company  carrying  goods  on  the  order 
of  the  seller  to  deliver  to  the  purchaser  C.  O.  D.  is 
an  agent  of  tbe  seUer,  and  title  does  not  pass  till 
after  performance  of  conditions  precedent— de- 
livery and  payment.  State  v.  O^NeU,  1  New  Eng. 
Bep.  77S,  68  Vt.  140. 

It  is  incumbent  on  the  buyer  **  to  make  out  that 
something  remained  to  be  done  to  the  goods  by 
the  sellers  at  the  time  when  the  loss  happened,"  in 
order  to  recover  back  a  sum  of  money  paid  by  him 
on  the  goods  destroyed.  Bugg  v.  Minett,  U  Bask, 
210. 

Intention  of  parUe$  to  govern. 

The  title  to  property  does  not  pass  until  the 
parties  intend  it  shall.  Cleaves  v.  Washburn 
(Maine)  6  New  Eng.  Bep.  788;  Benjamin,  Sales,  288. 

The  vesting  of  the  title  always  depends  on  the 
intention  of  the  parties,  to  be  derived  from  tbe  con- 
tract and  its  circumstances.  Gonser  v.  Smith,  7 
Cent.  Bep.  187, 115  Pa.  452,110  W.  N.  C.  250. 

8  L.  R.  A 


It  Is  competent  for  the  parties  to  determine 
what  act  shall  be  done  by  the  vendor  before  the 
title  shaU  vest  in  the  purchaser.  Maione  v.  Minne- 
sota Stone  Co.  86  Minn.  8S6. 

A  sale  is  to  be  considered  executed  or  executory* 
according  to  the  real  intention  of  the  parties  as 
manifested  by  their  language  and  tbe  surrouDding 
circumstances;  there  being,  of  course,  no  question 
involved  as  to  the  Statute  of  Frauds  or  rights  of 
creditors.  See  Elgee  Cotton  Cues,  80  U.  S. »  Wait 
187  (22  L.  ed.  887). 

The  intention  is  ordinarily  a  matter  of  fact  to  be 
found  by  tlSe  jury  upon  the  evidence.  Dyer  v. 
LIbby,  (a  Maine,  45;  Fuller  v.  Bean,  84  N.  H.  280; 
Biddle  V.  Yamum,  20  Pick.  280;  Merchants  Nat. 
Bank  v.  Bangs,  IQS  Mass.  206  and  oases  cited;  Willdn- 
Bon  v.  Holiday,  88  Mich.  986;  Kelsea  v.  Haines,41  N.  H. 
258;  Hatch  v.  Standard  Oil  Co.  100  U.  S.  ISl  (25L.  ed. 
56(5);  Terry  v.  Wheeler,  26  N.  Y.  625;  Callaghan  v. 
Myers,  80  HI.  570;  Sewell  v.  Eaton,  6  Wis.  400; 
Fletcher  v.  Ingram,  46  Wis.  201;  Weed  v.  Boston* 
&  S.  Ice  Co.  12  Allen,  877;  Tiingham  v.  ISfi:gleBton,  27 
Mich.  824;  Hurd  v.  Cook,  75  N.  Y.  454;  Stone  v. 
Peacock,  85  Maine,  888. 

Where  a  certain  number  of  articles  are  sold  from 
an  ascertained  lot,  which  are  identical  in  kind  and 
value,  a  selection  is  unnecessary,  and  a  separation  to 
not  essential  to  transfer  title  to  the  vendee.  In 
such  a  case,  the  price  being  paid  in  full,  the  title 
will  pass  if  it  appears  tbat  the  parties  so  intende<l 
Kingman  v.  Holmquist,  86  Kan.  785. 
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adopted  the  other.  Certainly  is  this  true  where 
one  would  be  innocent  and  the  other  criminal. 
It  seems  to  us  that,  in  order  to  render  pro- 
hibitory laws  in  reference  to  the  dispensing  and 
distribution  of  liquors  effectual  in  the  largest 
degree,  the  contract  to  sell,  as  well  as  the  sale 
itself,  should  be  brought  within  the  nurview 
of  the  prohibiting  statutes;  but,  untu  this  is 


done  by  legislation,  the  courts  are  ^werless  to 
lend  their  aid,  by  the  administration  of  penal 
sanctions,  to  what  might  be  considered,  and 
doubtless  is,  a  sound  public  policy. 

The  court  erred  in  treating  the  sale  as  com- 
pleted in  Douglas  County,  and  in  not  grantiug 
a  new  trial. 

Judgment  reversed. 


UNITED  STATES  CIRCUIT  COURT,  DISTRICT  OP  OREGON. 


W.  8.  POWELL 

V. 

OREGONIAN  R.  CO. 

(....Sawy Fed.  Rep ) 

*L  ▲  Jndcpnent  mgulnmt  a  eorporatloii  for 
the  recavBry  of  money  ia  concliisiTe 
evidenee  in  a  suit  against  a  atoek- 
holder  for  the  oollection  ot  said  JucUrment,  of 
the  ejdttenoe  of  the  corporation  and  Its  liability 
to  plaintiff  therein,  as  thereby  determined;  and 
saoh  Judgment,  whether  given  in  an  action  ex 
eowtraeiu  or  ez  delicto,  to  an  indebtednen  of  the 
corporation  for  which  a  stockholder  to  liable  to 
the  amount  due  on  hto  stock. 

SLStatntoofliiniitatlone.  In  a  suit  to  collect 
a  Jndirmeiit  against  an  Insolvent  corporation 
from  a  stockholder  thereof,  the  statute  does  not 
commence  to  run  against  the  judgment  creditor 
and  in  favor  of  the  stockholder  until  the  entry  of 
the  Judgment. 

(March  U,  1889.) 

SUIT  to  collect  the  debt  of  a  corporation  from 
a  stockholder  therein.    On  exceptions  to 
answer.    ExeepHons  allowed. 
The  facts  sufficiently  appear  in  the  opinion. 
Mr.  A.  li.  Fraser  for  plaintiff. 
Mr.  Earl  C.  Bronaanh  for  defendant. 

Deady*  J,,  delivered  the  following  opinion: 

This  suit  is  brought  to  collect  from  the  de- 
fendant a  judgment  obtained  by  the  plaintiff 
on  April  8,  1^7,  against  the  Dayton,  Sheridan 
&  Qrand  Ronde  Railway  Company,  for  the 
sum  of  $5,800. 

The  defendant  is  sued  as  the  holder  of  1000 
shares  of  stock  of  said  corporation  since  Feb- 
ruary 27,  1884,  on  which  there  is  due  and  un- 
paid the  sum  of  $89,000;  and  it  is  alleged  in  the 
bill  that  these  are  the  only  shares  of  the  stock 
on  which  anything  is  due. 

The  case  was  before  this  court  on  December 
3,  1888  (2  L.  R.  A.  270),  on  a  demurrer  to 
the  bill,  when  it  was  held  that  a  judgment  ob- 
tained against  an  Oregon  corporation  for  per- 
missive waste  constituted  an  indebtedness  of 
such  corporation,  within  the  purview  of  article 
11,  g  2,  of  the  Constitution  of  the  State,  for 
which  a  stockholder  therein  is  liable  thereunder 
to  the  amount  of  his  unpaid  stock. 

In  Ladd  v.  Cartwrigkl,  7  Oreg.  829,  it  was 
held  by  the  supreme  court  of  the  State  that  a 
creditor  of  a  corporation  cannot  proceed  against 
a  stockholder  to  subject  any  unpaid  balance  on 

*Head  notes  by  Dvadt,  J. 

Nora.  -That  a  judgment  against  the  oorporation 
to  oonolusive  on  the  stockholder,  see  Powell  y. 
Oregonlao  R.  Co.  2  L.  R.  A.  270. 
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the  latter's  stock  to  the  payment  of  bis  claim, 
in  the  first  instance.  But  he  must  exhaust  his 
remedy  at  law  against  the  corporation,  when 
he  may  proceed  in  equity  against  all  the  delin- 
quent stockholders,  where  the  rights  of  all 
parties  may  be  adjusted  in  one  suit.  See  also 
Pattereon  v.  Lynde,  lOd  U.  S.  519  [27  L.  ed. 
2661;  P&Oard  v.  Bailey,  87  U.  S.  20  Wall.  520 
[22  L.  ed.  876]. 

On  the  overruling  of  the  demurrer,  the  de- 
fendant had  leave  to  answer  the  bill.  The 
answer  is  excepted  to  for  impertinence.  The 
exceptions  include  the  greater  part  of  the  plead- 
ing. 

In  and  hy  the  matter  excepted  to  the  defend- 
ant alleges  in  effect: 

(1)  That  the  Dayton,  Sheridan  &  Grand 
Ronde  Railway  Company  was  dissolved  and 
not  in  existence  on  January  29, 18B7,  when  the 
action  was  commenced,  in  which  the  judgment 
sought  to  be  enforced  was  obtained,  and  there- 
fore the  latter  is  void; 

(2)  That  the  cause  of  such  action  was  a  claim 
for  damages  sounding  in  tort,  and  not  an  'in- 
debtedness" for  which  a  stockholder  may  be 
liable  to  a  creditor  of  the  corporation;  and 

(8)  That  the  cause  of  suit  is  barred  by  the 
lapse  of  time. 

In  support  of  the  averment  that  the  judg- 
ment is  void,  it  is  alleged  in  the  answer  that  on 
Januarys,  1879,  the  Dayton,  Sheridan  &  Grand 
Ronde  Kailwav  Company  being  insolvent,  the 
Wallamet  Valley  Railway  Company  proposed 
to  purchase  its  road  and  properly;  and  that  the 
stockholders  of  the  former  corporation  at  a 
meeting  thereof,  held  on  Februarv  15,  1870, 
accepted  such  proposition,  and  authorized  the 
directors  thereof  to  dispose  of  the  property  ac- 
cordingly, which  they  did  on  June  2,  1870; 
and  said  stockholders  at  said  meeting  also 
passed  a  resolution  to  the  effect  that,  upon  the 
transfer  of  its  road  and  property  being  made 
to  the  Wallamet  Valley  Railway  Company  as 
aforesaid,  "this  company  do  stand  dissolved." 

In  the  action  in  which  this  judgment  was 
obtained  the  defense  was  made  (hat  uie  Dayton, 
Sheridan  &  Grand  Ronde  Railway  Company 
was  dissolved  and  nonexistent.  But  it  appears 
that  the  trial  court  ruled  otherwise,  and  on  an 
appeal  to  the  supreme  court  the  rnliDe  was  af- 
firmed. PamU  V.  Dayton,  S.  db  O,  S.  H,  Co. 
16  Oreg.  88. 

I  am  unable  to  see  why  this  is  not  an  adjudica- 
tion of  the  question  and  one  that  is  bindiDg  on 
this  defendant.  The  general  rule  on  this  sub- 
ject is  that  a  stockholder  is  in  privity  with  the 
corporation  and  cannot  collaterally  question  a 
judgment  against  it,  except  for  fraud  or  want 
of  jurisdiction.  Thompson,  I  Jabiliiy  of  Stock* 
holders,  §  32a 
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And  although  it  may  be  that  a  valid  Judg- 
ment cannot  be  given  against  a  dissolved  or 
^ead  corporation  any  more  than  against  a  dead 
man,  yet  where  the  existence  of  the  corporation 
4s  put*  in  issue  and  contested  and  determined  in 
favor  of  such  existence,  certainly  the  stock- 
holder is  bound  by  the  result.  It  may  be  that 
where  a  judgment  is  obtained  by  default 
against  an  alleged  corpjoration,  whicn  is  in  fact 
•defunct,  and  the  same  is  sought  to  be  enforced 
against  &  stockholder,  he  may  contest  the  ex- 
istence of  the  corporation  as  a  defense  to  the 
Buit. 

It  seems  that  this  question  has  been  decided 
•otherwise,  and  I  may  say  everywise,  in  New 
York;  but  in  J^tephena  v.  Fox,  W8  N.Y.  813,  the 
-court  of  appeals  appears  to  have  wheeled  into 
line  with  the  current  of  Judicial  decisioos,  and 
holds  that  in  a  proceeding  by  a  creditor  of  the 
•corporation  aeainst  a  stockholder  thereof,  a 
judgment  agamst  the  corporation  is  competent 
evidence  of  the  plaintiff's  status  as  a  ci^itor 
thereof  and  the  amount  of  his  claim. 

In  other  words,  the  Judgment  not  only  con> 
eludes  the  corporation  on  the  question  of  in- 
debtedness to  the  creditor  therein,  but  also 
establishes  the  title  of  the  creditor  to  suc- 
t)<ed  to  the  right  of  the  corporation— namely, 
to  have  the  balance  due  on  the  stock  applied  on 
his  demand. 

But  as  a  matter  of  fact,  the  Dayton,  Sheridan 
&  Grand  Ronde  Railway  Company  does  not 
appear  ever  to  have  been  dissolved.  True,  the 
stockholders  declared  that  it  should  "stand  dis- 
solved" on  a  given  contingency,  which  actual- 
ly happened;  namely,  the  trans'fer  of  its  road  to 
the  Wallamet  Valley  Railway  Company.  But 
the  power  of  stockholders  is  limited  by  the  Cor- 
poration Act,  to  the  mere  authorizing  a  disso- 
lution; and  in  and  of  themselves,  they  have  no 
such  power. 

iSection  8225  (Comp.  1887),  declares  that  from 
the  first  meeting  of  the  directors  of  a  corpora- 
tion the  powers  vested  therein  are  exercised  by 
them,  except  as  otherwise  specially  provided. 

Section  8236  (Comp.  1887)  provides  that  the 
stockholders  may,  by  a  majority  vote  of  the 
tBtock,  "authorize  the  dissolution"  of  the  corpo- 
ration. But  they  are  not  empowered  to  de- 
clare or  otherwise  accomplish  such  dissolution. 
The  power  of  dissolution,  when  so  authorized, 
like  all  other  powers  of  the  corporation,  not 
otherwise  especially  vested,  belongs  to  the  di- 
rectors, by  whom  it  must  be  exercised,  if 
at  all. 

In  this  case  the  stockholders  appear  to  have 
ignored  the  directors,  and  instead  of  authoriz- 
ing them  to  dissolve  the  corporation,  undertook 
to  do  it  themselves.  This  act  was  a  nullity; 
and  the  dissolution  of  the  corporation,  so  far 
as  appears,  has  not  yet  been  even  duly  author- 
ized, let  alone  accomplished. 

In  Wallamet  Falls  Ganal  Company  v.  Kit- 
tridge,  5  8a wy.  48,  it  was  held  by  this  court  that 
a  dissolution  of  a  corporation  must  be  author- 
ized by  the  stockholders,  and  declared  by  the 
directors,  who  may  do  so  or  not,  as  they  see 
proper. 

It  is  admitted  that  this  judgment  was  given 
In  an  action  for  damages  sustained  by  the 
plaintiff  on  account  of  a  certain  waste  suffered 
or  permitted  by  the  Dayton,  Sheridan  &  Qrand 
Ronde   Railway  Company  while  it  was   #he 
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lessee  of  a  warehouse  beloneinff  to  the  plaintiff, 
and  situate  at  Dayton  on  ue  Tine  of  its  road. 
But  what  effect  that  fact  has  on  tho  liability  of 
the  defendant  to  contribute  what  ia  due  on  iti 
stock  to  the  satisfaction  of  this  Judgment,  as 
an  "indebtedness"  of  the  corporation,  is  not 
apparent 

The  capital  stock  of  a  corporation  is  a  trust 
fund  for  the  payment  or  discharge  of  any  lia- 
bility which  in  the  course  of  its  business  it  may 
incur,  either  ex  contractu  or  ex  delicto.  For  in- 
stance, the  Dayton,  Sheridan  &  Grand  Ronde 
Railway  Company  might,  on  the  happening  of 
this  waste,  have  made  a  call  on  its  stockholders 
for  the  means  to  discharge  such  liability,  and 
they  would  have  been  bound  to  respond  to  the 
extent  of  the  amount  due  on  their  stock,  if 
necessary. 

The  Constitution  of  the  Sute  (art.  11,  §  8) 
declares  that  the  stockholders  of  a  corporation 
"shall  be  liable  for  the  indebtedness"  thereof, 
"to  the  amount  of  their  stock  subscribed  and 
unpaid,  and  no  more." 

And  section  14  of  the  Corporation  Act 
(Comp.  1887,  g  8280)  provides  that  the  purchase 
of  the  stock  of  a  corporation  "subjects  the  pur- 
chaser to  the  payment  of  any  unpaid  balance 
due  or  to  become  due  on  such  stock." 

Under  these  circumstances,  the  Judmnent 
obtained  by  the  plaintiff  against  the  defend- 
ant's corporation  is,  as  was  said  in  StepJtene  v. 
Fox^  supra,  817,  "as  effectual  to  pass  its  title 
to  the  fund  in  question" — ^the  balance  due  on 
the  defendant's  stock — "as  a  deed  or  any  other 
form  of  transfer." 

In  effect  the  plaintiff  is  thereby  subrogated 
to  the  right  of  the  corporation,  to  demand  and 
have  of  and  from  the  defendant,  as  the  holder 
of  its  unpaid  stock,  the  balance  due  thereon,  or 
sufficient  thereof,  to  satisfy  his  demand. 

Indeed,  my  present  opinion  Is  that  the  un- 
dertaking of  a  subscribe  to  or  holder  of  the 
stock  of  an  Oregon  corporation  is  to  pay  the 
amount  due  on  such  stock  when  called  for  by 
tibe  corporation,  in  the  course  of  its  business, 
including  the  discharge  of  its  liabilities  of 
whatever  nature  or  kind  and  however  arising, 
or  in  default  of  such  call,  to  contribute  or  pay 
the  same  on  such  liabilities  in  the  suit  of  the 
person  in  whose  favor  they  exist,  after  the 
same  have  been  definitely  established  by  a  Judg- 
ment, in  an  action  at  law,  against  the  corpora- 
tion. 

And,  therefore,  on  further  investigation  and 
reflection,  I  wish  to  qualify  a  remark  in  the 
opinion  announced  on  the  demurrer  to  the  bill, 
to  the  effect  that  a  claim  against  a  corporation 
for  damages  sounding  in  tort  is  not  an  "in- 
debtedness" of  the  same,  within  the  meaning 
of  the  term,  as  used  in  the  Constitution,  but 
becomes  so,  when  merged  in  a  judgment  against 
the  corporation,  by  adding  that  neither  is  a 
claim  arising  out  of  contract  such  as  an  "in- 
debtedness,'" until  definitely  established  by  a 
judgment  against  a  corporation;  and  so  claims 
arismg  either  er  contractu  oi  ex  delicto  sw  in 
this  respect  on  the  same  footing.  They  are, 
from  their  inception,  equallv  liabilities  of  the 
corporation,  which,  when  dennitely  established 
by  Judgments  against  the  same,  are  an  "in- 
debtedness" thereof,  for  the  payment  of  which 
the  unpaid  stock  of  every  stockholdei  Is  a  trust 
fund. 
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And  lastly:  "Is  this  suit  barred  by  lapse  of 
timer 

The  contention  of  counsel  for  defendant  is 
that  it  is  brought  on  the  original  claim  for 
waste,  and  that  is  barred  by  the  statute  of  the 
State  in  six  years  from  the  time  the  right  of 
action  thereon  accrued  (Gomp.  1887,  %  6),  and 
that  more  than  seven  years  had  elapsed  before 
the  commencement  of  this  suit— July  10,  1888 
— and  the  loes  of  the  warehouse — January  15, 
1881. 

But  in  my  Judgment  this  contention  is  based 
on  a  total  misapprehension  of  the  nature  of 
these  proceedinga.  The  claim  fSr  damages  for 
the  waste  was  made  against  the  corporation, 
and  not  the  stockholder,  and  is  merged  in  the 
judgment  obtained  against  the  former,  and  no 
longer  exists. 

This  is  a  different  suit,  between  different 
parties.  It  is  a  suit  against  the  stockholder,  to 
enforce  the  payment  of  said  judgment.  The 
liability  of  the  stockholder  is  secondary — ^in  the 
nature  of  a  guaranty — and  did  not  arise  unto 
the  judgment  was  given  against  the  corpora- 
tion, and  it  was  insonrent. 

A  suit  on  this  jud^ent,  for  any  purpose  for 
which  it  maybe  mamtained  or  serve  as  induce- 
ment, is  not  barred  for  ten  years  after  its  entry. 
This  suit  is  in  the  nature  of  a  creditor's  bill,  to 
collect  a  judgment  from  the  debtors  of  the 
jndffment  debtor. 

No  call  appears  to  have  been  made  on  the 
defendant's  stock  by  the  corporation.  There 
is  therefore  no  pretense  that  the  statute  ever 
was  put  in  motion  aeainst  the  creditor  in  that 
way,  even  if  it  could  be,  which  is  not  conceded. 
Thompson,  Liability  of  Stockholders,  §  291. 

In  my  Judgment  the  statute  did  not  com- 
mence to  run  against  the  liability  of  the  share- 


bolder  to  the  creditor  until  the  latter  bad  ex- 
hausted his  remedy  against  the  corporation, 
which  in  this  case,  the  same  being  insolvent, 
happened  when  the  judgment  was  obtained 
against  it    Id.  §  293. 

Then,  and  not  before,  a  cause  of  suit  accrued 
to  the  plaintiff  against  tbe  defendant  to  compel 
the  payment  of  any  balance  due  on  its  stock, 
sufficient  to  sat  is  fy  his  Judgment.  At  the  same 
time  tbe  statute  commenc^  to  run  against  such 
cause  of  suit  and  would  bar  a  suit  thereon  in 
six  years.  This  is  a  case  in  which  equity  fol- 
lows the  law  on  that  subject.  Manning  v. 
Havden,  5  Sawy.  879. 

The  action  at  law  against  the  corporation 
was  commenced  in  less  than  four  years  after 
the  right  accrued,  according  to  the  decision  of 
the  supreme  court  in  the  case  (16  Orcg.  88); 
and  this  suit  was  commenced  in  fifteen  months 
after  judgment  was  given  therein  and  in  less 
than  SIX  months  after  it  was  affirmed  on  appeal. 
The  claim  cannot  be  considered  stale. 

In  conclusion;  a  suit  on  this  Judgment  is  not 
barred  for  ten  years  after  its  entry.  Gomp. 
1887,  §  5. 

But  the  liability  which  the  plaintiff  hereby 
seeks  to  enforce  against  the  defendant  arose  in 
favor  of  the  former  and  against  the  latter,  on 
April  8, 1887,  the  date  of  tbe  judgment  a^inst 
the  corporation;  and  the  right  oi  suit  tbereon 
is  not  barred  until  six  years  thereafter.  "An 
action  upon  a  contract  or  liability,  express  or 
implied,  except  those  mentioned  in  section  5" 
(a  Judicial  record  or  a  sealed  instrument),  must 
be  commenced  "within  six  years"  "after  tbe 
cause  of  action  shall  have  accrued."  Comp. 
1887,  §§  8,  6. 

The  exceptions  are  aUatoed, 
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Carolhie  CARSON 

V, 

Cornelius  T.  DUNHAM. 

( HasB. ) 

A  eoart  of  cme  State  cannot  restrain  a 
dtiaen  of  that  State  from  the  prosecn- 
tion  of  a  salt  in  another  State,  where  land  is 
tttuated^  for  the  foreclosure  of  a  mortgage  tbere- 
on, on  the  ground  that  the  decision  of  that  court 
may  be  different  from  its  own,  or  from  the  decision 
of  the  United  States  Supreme  Court 

(March  5, 18W.) 


ON  report.  BiU  dismissed. 
The  bill  in  this  case  was  filed  by  Caroline 
Carson  against  Cornelius  T.  Dunham,  to  estab- 
lish, as  against  defendant,  complainant's  title  to 
a  rice  plantation  in  South  Carolina,  and  sought, 
among  other  relief,  a  perpetual  injunction 
against  defendant  to  restrain  him  from  prose- 
cuting a  suit  for  the  foreclosure  of  a  mortgage 
held  by  him  on  the  property,  previously  com- 
menced in  the  courts  of  South  Carolina,  or  any 
other  suit  upon  the  mortgage.  Both  parties 
were  citizens  of  Massachusetts. 
The  cause  came  on  to  be  heard  in  the  su- 


NoT>.— Gburts  cannot  exercise  powers  which  bring 
them  InUo  collision. 

Not  only  comity  but  public  policy  requires  courts 
to  refrain  from  exercising  powers  which  would 
bring  them  into  collision  with  each  other,  where 
tbe  Tights  of  mltors  would  be  lost  sight  of  in  a  use- 
lea  struggle.  Harrington  y.  Libby,  6  Daly,  'Mi; 
MltobeU  y.  Bnnch,  2  Paige,  6S0. 

A  court  of  chancery  in  this  State,  In  the  exercise 
ot  its  injunctiye  power  oyer  the  person  of  a  party, 
has  not  any  proper  authority  to  restrain  a  suit  pre- 
vtooaly  instituted  in  the  courts  of  another  State 
«  of  the  United  States.  Both  comily  and  public 
PoUoy  ferbid  the  exercise  of  such  a  power.    Look- 


wood  y.  Nye,  2  Swan,  615,  68  Am.  Dec.  76;  Engcl  v. 
Scheucrman,  40  Ga.  206;  Hines  y.  Elawson,  40  G a.  836, 
2  Am.  Rop.  583;  Vail  y.  ICnapp,  48 Barb.  805:  Thomp- 
son y.  Norrls,  63  How.  Pr.  424.  11  Abb.  N.  C.  170; 
Schuyler  y.  Pelissier,  8  Edw.  Ch.  198;  Williams  v. 
Ayrault,31  Barb.  864. 

After  suits  are  commenced  in  one  of  the  States, 
it  is  inconsistent  with  harmony  that  their  prosecu- 
tion should  be  controlled  by  the  courts  of  another 
State.    Harris  y.  Pullman,  84  IlL  20. 

An  injunction  will  not  ordinarily  be  granted  to 
restrain  an  action  in  a  foreign  country,  or  in  an- 
other State,  but  may  be  under  special  circum- 
stances. Be  Ek>yse,  L.  R.  15  Ch.  Diy.  591;  Hope  y. 
Carnegie,  L.  B.  1  Ch.  820;  Re  Chapman,  L.B.  16  Bq.  76; 


See  also  16  L.  R.  A.  564. 
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Ereme  judicial  court  before  W.  Allen,  J.^  and 
e  reported  it  for  the  coosideratioo  of  the 
whole  court. 

The  other  material  facts  appear  in  the  opin- 
ion. 

Me^r%,  S.  Bartlett  and  B.  D.  Weston- 
Smith,  for  complainant: 

The  jurisdiction  of  courts  of  equity  of  one 
State  to  enjoin  or  compel  conveyances  or  re- 
leases of  titles  10  land  situated  in  another  State 
is  free  Vom  doubt. 

2  St6<y,  £q.  Jur.  §  899. 

On  a  proper  case  made,  an  injunction  wUl  be 
granted  to  restrain  proceedings  in  other  States. 

Dehon  y.  Foster,  4  Allen,  m5;  Ounningham 
y.  Butler,  2  New  Eng.  Rep.  888,  142  Mass.  47; 
Dinemore  y.  Neres/Simer,  82  Hun,  204  and 
cases  there  dted.  See  also  Vail  v.  Knapp,  49 
Barb.  299. 

Mesere,  Wiggln  Si  Fenudd,  for  defend- 
ant: 

Assuming  that  this  court  has  jurisdiction  to 
determine  the  matters  in  oontroveisy  between 
the  parties,  it  is  a  rule  of  comity  that  the  court 
first  acquiring  jurisdiction  shall  retain  it. 

FMter  y.  T/te  Ridiard  Bueteed.  100  Mass.  409; 
Buck  y.  CMbaa,  70  U.  S.  8  Wall.  884  (18  L. 
ed.  257);  Bank  of  BeUatoe  FaUs  v.  Rutland  d 
B,  R.  Co.  28  Vt.  479;  Meadv.  Merritt,  2  Paige, 
408;  BkJeneU  v.  FiM,  8  Paige,  440;  Harris  y. 
PuUma/n,  84  111.  20;  Norton  v.  Florence  Land 
db  Public  Works  O?.  L.  R.  7  Oh.  Diy.  882. 

Where  the  jurisdiction  is  conceded,  if  the 
properly  is  situated  in  a  foreign  jurisdiction, 
the  courts  within  wbMe  jurisdiction  the  par- 
ties reside  will  not  take  jurisdiction  of  the  con- 
troversy when  it  can  be  more  conveniently  liti- 
gated in  the  foreign  jurisdiction;  and  the  party 
applying  for  an  injunction  can  appear  there 
and  be  protected  in  bis  rights. 

Moor  v.  AnffkhRalian  Bank,  L.R.  10  Oh«  Div. 
681;  Jones  v.  Oeddes,  1  Phill.  Oh.  724;  Carr<m 
Iron  Co.  v.  Madaren,  5H.  L.  Oas.  416;  Norton 
y.  Florence  Land  db  Public  Works  Co.  supra; 
Eicks  v.  PnccU,  L.  R  4  Oh.  App.  741. 

This  court  does  not  interfere  by  injunction  to 
restrain  the  prosecution  of  an  action  where 
there  is  a  perfect  le^l  defense  to  the  action. 

FuUer  v.  Cadwell,  6  Allen,  508. 

Where  suits  have  been  brought  for  the  pur- 
pose of  enforcing  in  a  foreign  tribunal  a  title 
depending  upon  the  laws  of  that  tribunal,  an 
injunction  has  been  refused. 

Jones  y.  Oeddes,  1  Phill.  Oh.  724;  Norton 
Florence  Land  d  Public  Works  Co.,  Moor 
y.  Anglo-Italian  Bank,  supra;  Lawrence  v. 
Batchellcr,  181  Mass.  504;  Snook  v.  Snetzer,  25 
Ohio  St.  516;  Keyser  v.  Rice,  47  Md.  208. 


Morton*  Ch.  cTl,  delivered  the  opinion  of 
the  court: 

This  court  has,  without  doubt,  the  power  to 
restrain  a  citizen  of  this  Oommon  wealth,  who 
is  personally  within  its  jurisdiction,  from  pros- 
ecuting a  suit  in  the  courts  of  a  sister  State  or  a 
foreign  country,  where  justice  and  equity  re- 
quire it. 

In  Debon  v.  Foster,  4  Allen,  545,  the  court, 
at  the  suit  of  the  assljg^iees  of  an  insolvent 
debtor,  enjoined  a  citizen  of  this  Oommon- 
wealth  from  prosecuting  a  suit  in  Pennsylvania 
■against  the  debtor,  in  which  his  property  was 
attached,  becaOse  the  effect  of  allowing  the  suit 
to  go  to  judgment  would  be  to  give  the  attach- 
ing creditor  a  preference  over  the  other  cred- 
itors, and  to  defeat  the  oi>eration  of  the  Insolv- 
ent Law.    8.  a  7  Allen,  57. 

The  doctrine  of  this  case  was  reconsidered 
and  reaffirmed  in  Cunningham  y.  Butler,  142 
Mass.  47,  2  New  Eng.  Rep.  888. 

Both  of  these  cases  proceed  upon  the  ground, 
as  stated  by  Mr.  Justice  Devens,  that  "The 
act  of  the  defendant  in  causing  the  property  of 
the  insolvent  debtors  to  be  attached  m  a  foreign 
jurisdiction  tends  directly  to  defeat  the  Insonr- 
ent  Law  in  its  most  essential  features,  to  pre- 
vent a  portion  of  the  property  of  the  debtors 
from  coming  to  the  assignees  to  be  equally  dis- 
tributed among  their  crSlitors,  and  to  obtain  a 
preference  for  themselves;  that  the  defendants, 
being  citizens  of  this  State,  were  bound  by  its 
laws,  and  could  not  be  permitted  to  do  any 
acts  to  evade  or  counteract  tbehr  operation,  the 
effect  of  which  would  be  to  deprive  other  citi- 
zens of  rights  which  those  laws  were  intended 
to  secure.^  But  the  general  rule  is  that  where 
a  case  may  be  brought  in  either  of  two  tribu- 
nals, that  court  which  first  obtains  jurisdiction 
of  the  case  retains  it;  and  this  extends  upon 
principles  of  comity  to  cases  of  confiicUng  suits 
brouffntin  the  courts  of  sister  States. 

This  court,  in  the  exercise  of  its  judicial  dis- 
cretion, will  not  restrain  the  prosecution  of 
such  a  suit  unless  a  clear  equity  is  made  out, 
requiring  the  interposition  of  the  court  to  pre- 
vent a  manifest  wrong  and  injustice,  or  a  dear 
waiver  of  our  laws  which  should  govern  tiie 
rights  of  the  parties. 

In  the  case  at  bar  the  defendant,  Dunham, 
brought  a  suit  in  a  court  of  competent  jurisdic- 
tion in  the  State  of  South  Oarolmato  foreclose 
a  mortgage  upon  a  plantation  called  *'  Dean 
Hall,"  situated  in  that  State.  The  history  of 
the  mortgage  is  as  follows:  William  A.  Oarson, 
who  owned  Dean  Hall,  died  in  1856,  leaving  a 
widow,  the  plaintiff  in  this  suit,  and  two  chil- 
dren.   He  appointed  Robinson  and  Blacklock 


Ostell  V.  LePaire,  2  De  G.  M.  ft  G.  802;  Kittie  V.  Kittle, 
8  Daly,  72;  Ck)le  y.  Young,  2i  Kan.  4B5;  8  Pom.  Eq.  Jur. 
80G;  BurffOBB  v.  Smith,  2  Barb.  Ch.  280. 

As  between  state  and  United  States  oourts,  it  is 
well  settled  that  as  a  general  rule  neither  can  en- 
Join  the  prooees  of  the  other,  and  bo  as  to  a  sister 
State.  Qiapm  v.  James,  11 R.  1. 80;  Brooks  v.  Mont- 
gomery, 28  La.  Ann.  460;  Bnglish  v.  Miller,  2  Biuh. 
Eq.  320;  Coeter  v.  Gnswold,  4  Edw.  Ch.  864^377;  Story, 
Eq.  Jur.  9  000;  Hines  v.  Bawson,  40  Ga.  856, 2  Am. 
Bep.  588;  Watson  v.  Citizens  Sav.  Bank,  6  S.  C.  171. 

The  writ  of  injunction  shall  not  be  granted  by 
any  court  of  the  United  States  to  stay  proceedings 
in  any  court  of  a  State,  except  when  authorized  by 
a  Bankrupt  Act    Act   March  2,  1708,  chap.  2S, 
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95,  1  Stat,  at  L.  885;  Diggs  v.  Woloott,  8  U.  8.  4 
Cranch,  170  (2  L.  ed.  587);  Peck  v.  Jenness.  48  U.  8.  T 
How.  612,  625  02  L.  ed.  84U  846);  Bev.  Stat.  iT20; 
Watson  V.  Jones,  80  U.  8. 18  Wail.  670, 710  (20  L.  ed. 
6C6.  fnZi;  Haines  v.  Carpenter,  01 U.  8.  264  (28  L.  ed. 
845);  Sargent  v.  Helton.  116  U.  8. 848  (SO  L.  ed.  412); 
Dial  V.  Beynolds,  06U.  S.  840  (24  L.  ed.  644);  ReSaw- 
yer,  124  U.  &  220  (81  L.  ed.  400). 

It  is  at  least  doubtful  whether  any  court  in  thi& 
State  has  any  right  or  power  to  Inquire  into  the^ 
regidarity  of  a  Judgment  recovered  in  one  of  the> 
superior  courts  of  a  sister  State,  after  a  personal 
service  of  the  process  upon  the  party  against  whom 
such  Judgment  was  obtained.  Kinnier  v.  Kinnler*. 
46  N.  Y.  642;  but  see  Arndt  v.  Arndt|16  Ohio,  88w 
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his  executors,  Tvitb  authorify  to  sell  the  prop- 
erty, and  to  bold  tlie  proceeds  in  trust  for  his 
widow  and  children.  In  1867  the  executors 
sold  Dean  Hall  to  one  Ball,  and  took  his  bonds 
for  $35,000,  secured  by  a  mortgafre  of  the 
plantation,  most  of  which  they  held  in  trust 
for  the  widow  and  children.  On  May  7, 1863, 
Ball  sold  the  property  to  Hyatt,  Mcfiurn&y  & 
Co.,  and  Robinson,  acting  in  the  absence  oi  his 
coexecutor,  received  payments  of  the  said  bonds 
of  Ball  in  Confederate  treasury  notes.  On 
May  8,  1863,  Hyatt,  one  of  the  partners,  sold  to 
bis  copartners  bis  interest  in  the  firm  of  Hyatt, 
McBumey  &  Co. ,  and  took,  as  part  of  the  con- 
sideration, a  mortgage  for  $40,000  on  Dean 
Hall.  In  July,  lh86,  the  executrix  of  Hyatt 
assigned  the  said  mortgage  to  Dunham,  who, 
in  August,  1886,  brought  the  suit  to  foreclose 
it  in  the  South  Carolina  court,  as  above  stated. 
No  personal  service  upon  Mrs.  Carson  was 
made,  but  she  appeared  by  counsel  and  defend- 
ed the  suit,  "  setting  up  as  a  defense  all  the 
fncts  alleged  in  the  present  bill." 

If  these  were  all  the  facts,  it  would  seem  to 
be  clear  that  there  was  no  ground  for  claiming 
that  this  co\irt  could  properly  interfere  by  in- 
junction to  restrain  Dunham  from  prosecuting 
iiis  suit.  He  had  the  right  to  bring  his  suit  in 
the  state  court.  A  suit  to  foreclose  the  mort- 
gage could  only  be  brought  in  South  Carolina. 
The  land  mortgaged  is  there,  and  most  of  the 
contracts  which  affect  the  rights  of  the  parties 
vfQTe  made  there.  The  tribunals  of  that  State, 
whose  laws  govern  the  title  to  the  real  estate 
and  the  interpretation  of  the  contracts,  are  the 
appropriate  tribunals  to  determine  the  rights  of 
the  parties. 

But  it  further  appears  that  in  1866  Mrs.  Car- 
eon,  to  whom  her  children  had  assigned  all 
their  interest,  brought  a'  bill  in  equity  in  the 
Circuit  Court  of  the  United  States  for  the 
District  of  South  Carolina  against  McBumey 
and  others,  but  in  which  Hyatt  was  not  made 
a  party,  in  which  the  prayer  was  that  the  bonds 
^ven  by  Ball  might  be  declared  valid  and  sub- 
sisting securities,  and  the  mortgage  to  secure 
the  same  a  subsisting  lien  on  Dean  Hall.  The 
case  went  to  the  Supreme  Court  of  the  United 
States,  and  in  that  court  a  decree  was  rendered 
in  favor  of  Mrs.  Carson,  as  prayed  for.  Mc- 
Bumey V.  Canon,  99  U.  S.  567  [25  L.  ed.  3781. 

In  1879  the  executrix  of  Hyatt  brought  a  suit 
to  foreclose  the  mortgage  to  him  in  the  state 
court  of  South  Carolina.  Mrs.  Carson  filed  a 
petition  to  remove  the  case  to  the  Ciicuit  Court 
of  the  United  States.  This  petition  was  over- 
niled,  and  the  Supreme  Court  of  South  Caro- 
lina, upon  an  appeal,  sustained  the  jurisdiction 
of  the  state  court,  and  rendered  judgment  for 
the  plaintiff.  Hyatt  v.  McBumey,  15  8.  C. 
898;  18  S.  C.  199. 

Mrs.  Carson  took  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  and 
also  an  appeal  from  a  judgment  of  the  cir- 
cuit court  refusing  to  remove  the  case.  The 
supremo  court  decided  that  the  circuit  court 
had  jurisdiction,  and  remanded  the  case  for 
trial  there;  after  which  the  case  was  dis- 
missed upon  motion  of  the  plaintiff,  and  with- 
out any  hearing  upon  the  merits.  Sec  Carson  v. 
ByaU,  118  U.  S.  279  [SO  L.  ed.  1671.  and  Carson 
V.  Dunltam,  121  U.  8.  421  [30  L.  ed.  992]. 

Tlic  plaintiff  in  the  suit  before  us  contends 
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that  it  thus  appears  that  there  is  adifferoiice  of 
opinion  between  the  Supreme  Court  of  the 
United  States  and  the  Supreme  Court  of  South 
Carolina  upon  the  merits  of  the  controversy 
between  the  parties;  that  the  assignment  to 
Dunham  was  colorable,  and  made  for  the  pur- 
pose of  enabling  him  to  bring  a  suit  In  the 
state  court  which  could  not  be  removed  to  the 
United  States  Court,  and  that  these  facts  raise 
an  equity  in  her  favor  which  requires  this  court 
to  enjoin  Dunham  from  proceeding  in  his  suit. 
It  is  the  fair  inference  from  the  evidence  in 
this  case  that  Dunham  desires  to  try  his  rights 
in  the  state  court  of  South  Carolina,  because 
he  supposes  the  decision  will  be  favorable  to 
him;  and  it  is  equally  plain  that  Mrs.  Carson 
is  anxious  to  trv  her  rights  in  the  Supreme 
Court  of  the  United  States  or  in  this  court,  for 
the  reason  that  she  expects  a  decision  in  her 
favor.  But  it  does  not  appear  that  the  transfer 
to  Dunham  was  merely  colorable.  The  justice 
of  this  court  who  heai'd  the  case  has  found  that 
Dunham  "became  the  absolute  owner  of  said 
bond  and  mortgage."  This  being  so,  it  is  im- 
material what  his  motives  were  for  purchasing 
it.  He  had  the  right  to  enforce  it  in  any  com- 
petent  tribunal. 

The  Supreme  Court  of  the  United  States  has 
held  that  even  if  the  assignment  to  Dunham 
was  colorable  it  furnishes  no  ground  for  re- 
moving the  case  to  the  Circuit  Court  of  the 
Unitea  States,  and  intimates  that  it  is  for  the 
state  court  to  decide  whether  this  fact  furnished 
any  defense  in  the  suit  pending  before  it.  Car- 
son V.  Dunham,  121  U.  8.  421  [30  L.  ed.  992]; 
Provident  8av,  L,  Assur,  Society  v.  Ford,  114 
U.  8.  635  [29  L.  ed.  201];  Oakley  v.  Ooodnow, 
118  U.  8.  48  [30  L.  ed.  61]. 

But  it  is  not  necessary  for  us  to  consider  what 
might  be  the  effect  of  a  merely  colorable  trans- 
fer, as  it  is  found  that  the  transfer  to  Dunham 
was  valid  and  not  colorable.  Wc  are  therefore 
brought  to  the  question  whether  the  fact  (if  it 
be  a  fact)  that  the  Supreme  Court  of  South 
Carolina  entertains  views  of  the  law  which 
governs  the  rights  of  the  parties  differing  from 
those  held  by  the  Supreme  Court  of  the  United 
States  justifies  us  in  restraining  Dunham  from 
the  further  prosecution  of  his  suit  in  the  state 
court. 

The  law  irives  the  parties  a  choice  of  tribu- 
nals. Why  Is  not  Dunham's  right  to  choose 
the  South  Carolina  Court  as  great  as  the  right 
of  Mrs.  Carson  to  choose  the  United  States 
Court,  or  the  courts  of  this  Commonwealth? 

Reduced  to  its  elements,  the  argument  of  the 
plaintiff  is  that  we  should  interfere  because 
there  is  danger  that  the  Supreme  Court  of 
South  Carolina  will  not  rightlyand  justly  de- 
cide the  rights  of  the  parties.  We  cannot  yield 
to  such  an  argument  without  a  violation  of 
every  principle  of  interstate  comity. 

As  we  have  said,  the  general  rule  of  comity 
is  that  the  court  first  acquiring  jurisdiction 
shall  retain  it.  In  our  judgment  it  would  be 
indefensible  for  the  courts  of  this  Common- 
wealth to  restrain  the  prosecution  of  a  suit 
pending  in  the  court  of  a  sister  State,  which 
has  jurisdiction  of  the  subject  matter  and  of 
the  parties,  upon  the  ground  that  the  decision 
of  that  court  may  differ  from  our  own  opinion, 
or  from  the  decisions  of  other  courts  of  equal 
authority.    All  the  facts  presented  to  us  can  be 
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and  are  preseDted  in  the  case  pendiDg  in  South 
Carolina,  and  it  is  presumed  that  the  supreme 
court  of  that  State  will  decide  the  caae  accord- 
ing to  the  law  and  the  right 


For  these  reasons,  without  considering  the  mer- 
its of  the  controversy  between  the  parties,  we  are 
of  opinion  that  this  bill  cannot  be  maintained. 
mUdimisied. 


NEW  YORK  COURT  OP  APPEALS, 


Julius  CATLIN,  Jr.,  et  cU.,  Exrs.  etc. 

V. 

Trustees  of  TRINITY  COLLEGE  ei  al,, 
AppU,,  and  Georee  W.  CHASE,  County 
Treasurer  of  Dutchess  County*  Betpt 

(....N.Y ) 

L  The  words  ''inoorporated  oompaay,'* 

used  In  subdivision  7,  §  4,  title  1,  obap.  IB,  of  the 
New  York  Bevlsed  Statutes,  exempUnff  from 
taxation  the  personal  property  of  every  such 
company  not  made  liable  to  taxation  on  its  cap- 
ital in  title  4  of  that  chapter,  do  not  include 
corporations  for  religioua,  literary  or  charitable 
purpooes. 

2,  liOgfacies  to  rellg4oiui  sodetiefl  and  ool- 
leg^eSy  not  exempt^  from  taxation  by  charter 
or  special  laws,  are  liable  to  a  collateral  inheri- 
tance tax  under  the  New  York  Law  of  1887,  sub- 
jecting to  its  provisions  all  property  which  shall 
paas  by  will  to  any  **  body  politic  or  corporate 
.  .  .  other  than  to  .  . .  the  societies,  corporations 
and  institutions  now  exempted  by  law  from  tax- 
ation." 

8l  Exemption  of  a  torelk^pk  eorporation 

from  taxation  under  the  laws  of  the  Jurisdiction 
of  orifirin  does  not  withdraw  it  from  the  operation 
of  the  New  York  OoUateral  Inheritance  Tax  Law. 

(March  28. 1880.) 

APPEAL  by  defendant  corporations  from  a 
judgment  of  the  General  Term  of  the  Su- 
preme Court,  Second  Department,  adjudging 
certain  legacies  to  them  subject  to  coUateriS 
inheritance  tax  in  a  case  submitted  to  the  Gen- 
eral Term  in  the  first  instance  upon  an  agreed 
statement  of  facts.    Afflnned, 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  Martin  Heermance*  with  Mr,  Will- 
iam Mormn  Lee,  for  St.  Paul's  Protestant 
Episcopal  Church,  appellant: 

Subdivision  7,  §  4,  2  Rev.  Stat.  982,  7th  ed. 
exempts  from  taxation  "The  personal  estate  of 
every  incorporated  company,  not  made  liable  to 
taxation  on  its  capital  in  the  fourth  title  of  this 
chapter." 


NoTB.— Be^fuests  to  coUeges  not  exempt  from  taX' 

ailon, 

Tlequests  to  colleges,  etc.,  are  taxable  under  the 
pencral  statute  taxing  bequests,  although  after 
being  received  they  would  be  exempt  under  a  eren- 
eral  provision  exempting  the  property  of  such  in- 
stitutions. Barringer  v.  Ck)wan,  }i  Jones,  Eq.  486. 
fiee  Howe's  Estate  (N.Y.)  2  L.  B.  A.  886  and  note. 

Exemption  from  taxation  gerwrcUly, 

Exemption  from  taxation  is  the  exception  to  the 
rule  that  all  property  is  liable  to  contribute  to  the 
common  burden,  and  such  exemption  is  not  fa- 
vored in  law.  Tucker  v.  Ferguson,  80  U.  S.  22  Wall. 
878  (22  L.  ed.  815);  People  v.  Long  Island  aty,  76  N. 
Y.  20;  People  v.  Tax  Comrs.  76  N.  Y.  64;  Burlington 
ft  M.  R.  R.  Co.  V.  Hayne,  19  Iowa,  143;  Oriswold 
CoUege  V.  State,  46  Iowa,  276;  Sioux  City  v.  Inde- 
pendent School  Dist.  66  Iowa,  162. 
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The  corporations  made  liable  to  taxation  un- 
der title  4  of  said  chapter  are  designated  in 
section  1  of  that  title,  as  follows:  "All  moneyed 
or  stock  corporations  deriving  an  income  or 
profit  from  their  capital,  or  otherwise,  diall  be 
liable  to  taxation  on  their  capital  in  the  man- 
ner hereinafter  prescribed." 

The  personal  estate  of  this  defendant  is  ex- 
empted from  taxation  by  subdivision  7. 

FeopU  V.  BeerB,  67  How.  Pr.  222. 

This  defendant  is  an  '  'incorporated  company^ 
within  the  meaning  of  the  statute. 

The  rule  requiring  strict  construction  of 
statutory  exemptions  applies  only  to  property 
used  for  purposes  of  private  g^;  a  liberal 
construction,  harmonizing  with  the  policy  of 
the  law,  is  permissible  and  proper  as  to  prop- 
erty used  for  literary,  benevolent  or  religious 
purposes. 

People  v.  Tax  Comrs,  11  Hun,  605;  N,  T.  Ir^ 
fant  Aeylumy.  Westchester  Co.  81  Hun,  116; 
Be  Miller,  5  Dem.  182,  45  Hun,  244. 

Mr,  Luke  A.  Loekwoodt  for  Trustees  of 
Trinity  College,  appellants: 

This  college  can  come  into  this  State  and 
take  the  legacy  free  of  taxes  under  the  law  of 
comity. 

See  Hollis  v.  Drew  Theolopieal  JSem,  95  N.Y. 
175;  Shertoood  v.  American  Bible  Society,  4 
Abb.  App.  Dec.  227-282. 

If  it  be  contended  that  the  Legislature  had 
in  mind,  in  enacting  chapter  718,  £aws  of  1887, 
only  domestic  corporations,  the  contention,  if 
established,  proves  too  much;  for  if  the  lan- 
guage, ''any  Dody  politic  or  corporate,"  means 
only  any  corporation  organized  under  the  laws 
pf  this  State,  then  the  gift  to  a  foreign  corpor- 
ation would  not  be  within  the  law,  and  would 
be  exempt  from  taxation. 

HoUis  Y.'Drew  Theological  Sem.  supra, 

No  such  narrow  construction  as  that  only 
the  lands  and  buildings  in  use  bv  a  college  are 
exempt,  has  ever  been  given  to  the  Exemption 
Law. 

People  v.  Tax  Comrs.  11  Hun,  505;  People  v. 
Barber,  42  Hun,  27;  N,  T.  Infant  Asylum  t. 
Westchester  Co,  81  Hun,  116. 


They  can  be  allowed  only  when  granted  in  clear 
and  unmistakable  terms,  and  can  never  be  pre- 
sumed. Wilson  V.  Oainea,  108  IT.  S.  421  (20  L.  ed. 
402);  Hoge  v.  Richmond  &  D.  B.  Co.  90  U.  S.  840  (25 
L.  ed.  308);  Erie  R.  CJo.  v.  Pa.  88U.  S.  a  Wall.  482  (28 
L.  ed.  605);  Gllman  v.  Sheboygan,  67  IT.  S.  2  Black* 
517  (17  L.  ed.  808);  Allen  v.  Morse,  72  Maine,  602;  Oor- 
don  V.  Baltimore,  5  Gill,  281;  Brewster  v.  Hough,  10 
N.  H.  188;  State  v.  Minton,  28  N.  J.  L.  520;  People  v. 
Tax  Ck)mrs.  supra;  St  Louis  v.  Boatmen's  Ins.  ft  T. 
Ck).  47  Mo.  160;  State  v.  Dulle,  48  Mo.  282;  State  v. 
Matthews,  8  Jones,  L.  451;  Bank  of  Fa.  v.  Com.  10 
Pa.  144;  Jones  ft  N.  Utg,  Ck).  v.  Com.  00  Pa.  187; 
Nashville,  C.  ft  St  L.  R.  Co.  v.  Marion  Oo.  7  Lea,  086; 
Weston  V.  Shawano  Co.  44  Wis.  257. 

They  cannot  be  established  from  doubtful  impli- 
catioDs,  nor  can  they  be  implied  from  the  apparent 
spirit  or  purpose  of  the  statute.  Louisville  ft  N.  B. 
Go.  V.  Gaines.  2  Flipp.  OSL 


Fee  also   18   L.  R.  A.  709,  713;    r,2  L.  R.  A.  C43:   30  L.  R.  A.  847 
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This  case  is  outside  of  tho  mischiefs  iDtended 
to  he  prevented  by  the  rule  requiriug  strict 
oonstnictioD  of  exemptiug  statutes. 
Bu^pU  V.  Tax  Comrs,  supra, 
Mr.  0«  D.  M.  Baker*  for  respondent: 
Neither  of  these  bequests  is  within  the  ex- 
ception of  tiie  statute. 

Taxation  extends  to  all  property;  exemption 
must  be  by  express  and  positive  enactment  and 
is  not  allowed  by  Implication. 

Buffalo  City  Cemetery  v.  Buffalo,  46  N.  T. 
604;  Rotrntdt  Hagpital  y.  J^.  T,  H  N.  Y.  115; 
iV?pfo  V.  Tax  ComrB.  76  N.  Y.  64;  People  v. 
Tax  Otmrs.  82  N.  Y.  465;  Peopie  v.  Davenport, 
91  K.  Y.  585,  and  cases  cited. 

The  expression  in  the  Act,  "the  societies, 
corporations  and  institutions  now  exempted  by 
law  from  taxation"  must  be  construed  strictlv. 

Pa^t  V.  Tax  (Mmre.  10  Hun,  468,  464  and 
cases  there  cited. 

At  the  time  of  the  passt^  of  the  Act  of  1887 
"societies"  and  "institutions"  like  these  two 
appellants,  were  not  exempted  from  taxation 
under  the  general  taxation  laws  of  the  State. 

See  Rev.  Stet.  7th  ed.  p.  981,  S  1. 

This  Act  does  not  exempt,  and  it  has  not 
been  the  practice  to  exempt,  a  college  or  relig- 
ious society  from  taxation  upon  property  other 
than  building  lots,  etc.,  possessed  by  them  re- 
spectively. 

Chegaray  v.  N.  7.  18  N.  Y.  230;  7Wn% 
Church  V.  New  York,  10  How.  Pr.  188. 

The  cases  allowing  exemption  from  taxation 
in  favor  of  societies  and  institutions  have  been 
decided  upon  the  proposition  that  they  were 
subject  to  taxation  unless  the  use  of  the  build- 
ings, etc.,  was  of  the  character  defined  in  sub- 
division 8  of  the  section,  or  the  society  was  one 
of  the  kind  specified  in  subdivision  4  or  5. 

See  Hifyreu)  Free  School  Ateo,  v.  N.  T,  4  Hun. 
446;  People  v.  Tax  Comrs.  11  Hun,  505;  JT.  Y. 
Infant  Asylum  v.  Westdheeter  Co.  31  Hun,  116; 
Pioj^  y.  Tax  Comra.  86  Hun,  814;  People  v. 
Barlfer,  42  Hun,  27. 

The  legacy  to  St  Paul's  Church  is  subject  to 
the  tax  imposed  by  the  Act  of  1887  in  any  event. 

Re  MiUer,  5  Dem.  182-188:  affirmed,  45  Hun. 
244. 

As  to  property  in  this  State,  Trinity  College 
was  not  "exempted  by  law  from  taxation." 

The  words  "by  law,"  when  used  in  the  New 
York  Statutes,  refer  to  some  duty  imposed,  ob- 
ligation created,  or  privilege  or  immunity 
granted  by  some  other  statute  of  this  State. 

BHnekerhoffy.  Bostwiek,  99  N.  Y.  190. 

A  foreign  corporation  is  not  within  the  pur- 
view of  tlie  corporation  taxation  statutes  of  this 
State,  unless  expressly  mentioned. 

PeopU  V.  McLean,  80  N.  Y.  254-258. 

In  the  cases  of  estates: 

See  Carpenter  v.  Pa.  58  U.  S.  17  How.  462 
(15  L.  ed.  128). 

Exemption  from  taxation  Is  conferred  upon 
chnritable  and  educational  institutions  by  the 
State  which  creates  them  under  an  implied 
agreement  on  the  part  of  the  organizations  ex- 
empted that  in  consideration  thereof  they  will 
aid  the  State  conferring  the  exemption  in  the 
administration  of  its  duties  and  obligations  to 
its  citizens  in  respect  to  matters  in  charge  of 
such  institutions. 

Dartmouth  College  v.  Woodufard,  17  U.  S.  4 
"Wheat,  ns  (4  L.  ed.  629);  Borneo/  the  Friend- 
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less  V.  Bouee,  75  U.  S.  8  Wall.  486  (19  L.  ed 
497). 

In  allowing  the  foreign  corporation  to  take, 
the  Legislature  may  attach  such  conditions  as 
it  deems  proper. 

Miller  y.  Com.  27  Gratt.  110;  £!yre  v.  Jacobs 
14  Gratt.  422,  424. 

No  question  of  comity  arises  here  as  that 
must  be  addressed  to  and  determined  by  the 
law-making  power  of  the  State. 

People  V.  Fire  Aseo.  of  PhUa.  92  N.  Y.  811. 

Andrews*  J.,  delivered  the  opinion  of  the 
court:  ' 

The  Collateral  Inheritance  Tax  Act  (chap. 
718,  Laws  1887),  among  other  things,  subjects 
to  its  provisions  all  property  which  shall  pass 
by  will  to  any  "body  politic  or  corporate  .  .  • 
other  than  to  .  .  .  the  societies,  corpora- 
tions and  institutions  now  exempted  by  law 
from  taxation." 

Stephen  M.  Buckingham,  a  resident  of 
Dutchess  County,  died  December  1, 1887,  leav- 
ing a  will  b^  which  he  gave  a  legacy  of  $50,- 
000  to  Trinity  College,  a  Connecticut  corpora- 
tion incorporated  in  1828,  located  at  Hartford 
in  that  State,  and  a  legacy  of  |10,000  to  the  St. 
Paul's  Protestant  Episcopal  Church  of  Pough- 
keepsie,  a  religious  society  in  this  State,  incor- 
porated under  the  general  Act  for  the  incorpora- 
tion of  religious  societies,  passed  in  1818. 

The  sole  question  is  whether  these  corpora- 
tions were,  at  the  time  of  the  passage  of  the 
Act  of  1887,  "exempted  by  law  from  taxation" 
within  the  meaning  of  that  Act.  There  is  no 
exemption  from  taxation  of  the  property  of  re- 
liflfious  corporations  organized  under  the  Act  of 
1818,  by  any  provision  in  the  Act  of  incorpo- 
ration; and  the  property  of  St.  Paul's  Church 
has  not  been  exempted  by  any  special  statute. 

By  a  law  of  the  State  of  Connecticut,  passed 
in  lc82.  Trinity  College  is  exempted  from  tax- 
ation on  the  principal  and  income  of  its  invested 
funds  and  on  its  real  estate,  within  certain  limits, 
measured  by  income. 

In  determining  the  question  presented,  it  will 
be  convenient,  in  the  first  instance,  to  regard 
Trinity  College  as  a  domestic  corporation,  gov- 
erned m  respect  to  its  liability  to  taxation  bv 
the  same  rules  which  apply  to  incorporated  col- 
leges in  this  State,  not  specially  exempted  from 
taxation  by  their  charters  or  special  Acts. 

The  law  regulating  the  taxation  of  corpora- 
tions, in  the  aosence  of  special  legislation,  is  to 
be  found  in  the  general  statutes  of  the  State. 
The  general  rule  of  taxation  is  declared  in  sec- 
tion 1,  title  1,  chapter  13,  part  1,  of  the  Re- 
vised Statutes.  That  section  declares  that  "All 
lands  and  all  personal  estate  within  the  State, 
whether  owned  by  individuals  or  by  corpora- 
tions, shall  be  liable  to  taxation,  subject  to  the 
exemptions  hereinafter  specified." 

By  this  section  all  the  real  and  personal  es- 
tate of  corporations  is  taxable,  unless  exempted 
in  whole  or  in  part  by  subsequent  provisions  of 
the  chapter.  When,  therefore,  a  corporation 
not  exempted  from  taxation  by  its  charter,  or 
some  special  enactment,  but  governed  by  the 
general  law,  claims  exemption,  it  must  be  able 
to  point  to  some  provision  in  chapter  18,  or  to 
some  amendment  which  takes  it  out  of  the  gen- 
eral rule  declared  in  section  1,  or  else  its  claim 
must  be  disallowed. 
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The  counsel  for  the  defendant,  conceding 
this  to  be  the  rule,  insists  that  the  personal  prop- 
erty of  incorporated  colleges  and  religious  soci- 
eties in  this  State  is  exempted  from  taxation  by 
the  seventh  subdivision  of  section  4,  of  title  1, 
chapter  13,  which  section  specifies  the  proper- 
ty exempt  from  taxation,  Uie  specification  in 
the  seventh  subdivision  being,  ''the  i)ersonal 
property  of  every  incorporated  company  not 
made  liable  to  taxation  on  its  capital,  in  the 
fourth  title  of  this  chapter."- 

This  contention  assumes  that  incorporated 
colleges  ^d  religious  societies  are  incorporated 
companies  within  this  subdivision.  Bv  refer- 
ence to  this  fourth  title  it  will  be  found  that  it 
deals  exclusively  with  the  subject  of  taxation 
of  moneyed  or  stock  corporations,  and  contains 
no  reference  to  the  taxation  of  charitable,  re- 
ligious, literary  or  other  corporations  or  insti- 
tutions not  organized  for  business  purposes; 
and  this  class  of  corporations  is  not  made  liable 
by  that  chapter  to  any  taxation  whatever, 
either  on  their  real  or  personal  estate. 

It  must  follow,  therefore,  if  incorporated 
colleges,  churches  and  eleemosynary  insti- 
tutions are  incorporated  companies  within 
the  meaning  of  subdivision  7,  above  quoted,  as 
is  claimed  by  the  defendants,  then  the  subdi- 
vision operates  as  an  entire  and  complete  ex- 
emption from  taxation  of  all  the  personal  prop- 
erty held  by  such  institutions  in  this  State. 

But  on  looking  at  the  other  subdivisions  of 
section  4,  we  find  special  and  limited  exemp- 
tions of  personal  property  from  taxation,  which 
were  wholly  unnecessary,  if  subdivision  7  was 
intended  to  have  the  broad  and  sweeping  con- 
struction which  is  claimed  by  the  defendants. 

Subdivision  8  exempts  buildings  "erected 
for  the  use  of  a  college,  incorporate  academy, 
or  other  seminary  of  learning;  every  building 
for  public  worship;  every  school  house,  court 
house  and  jail;  and  the  several  lots  whereon 
such  buildings  are  situated,  and  the  furniture 
belonging  to  each  of  them." 

Suwii  vision  4  exempts  * 'every  poorhouse, 
almshouse,  house  of  inaustry,  and  every  house 
belonging;  to  a  company  incorporated  for  the 
reformation  of  offenders  and  the  real  and  per- 
sonal property  belonging  to  or  connected  with 
the  same." 

Subdivision  5  exempts  "the  real  and  personal 
property  of  every  public  library." 

Subdivision  6  exempts  all  "stocks  owned  by 
the  State  or  by  literary  or  charitable  institu- 
tions." 

The  limited  exemptions  in  subdivisions  Sand 
6,  and  the  complete  exemptions  in  subdivisions 
4  and  5,  of  the  personal  property  of  incorpor- 
ated institutions  mentioned,  was  a  work  of 
supererogation  if  the  Legislature  intended  by 
subdivision  7  to  wholly  exempt  from  taxation 
the  personal  property  of  all  such  institutions. 

But  coming  more  directly  to  the  considera- 
tion of  subdivision  7,  and  construing  it  iu  the 
light  of  the  antecedent  legislation  in  this  Stato 
on  the  subject  of  taxation,  and  also  in  connec- 
tion with  title  4,  to  which  it  refers,  we  are  of 
opinion  that  the  words  incorporated  companies, 
used  in  that  subdivision,  were  intended  to  des- 
ignate only  business  and  stock  corporations, 
which  by  title  4,  were,  under  the  special  cir- 
cumstances therein  stated,  exempted  from  tax- 
ation on  their  capital,  and  that  they  do  not 
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embrace  incorporations  not  having  a  capital, 
or  not  being  moneyed  or  stock  corporations 
using  their  capital  for  the  purpose  oi  income 
or  profit. 

The  tax  system  in  the  Revised  Statutes  was 
a  revision  of  previous  legislation  perfected  by 
additional  provisions  recommended  by  the  re- 
visers adopted  by  the  Legislature.  Prior  to 
the  enactment  of  the  Revised  Statutes  the  gen- 
eral system  of  taxation  was  pr^Kixibed  bj 
chapter  262  of  the  Laws  of  1828. 

That  Act  contained  provisions  for  the  taxsr 
tion  of  corporations,  which  were  to  a  consid- 
erable extent  embodied  in  the  Revisit  Statutes. 
The  second  section  partially  exempted  the 
property  of  colleges,  incorporated  academies, 
and  also  buildings  for  public  worship,  etc., 
from  taxation.  The  fourteenth,  fifteenth  and 
sixteenth  sections  provided  for  the  taxation  of 
"incorporated  companies  receiving  a  regular 
income  from  the  employment  of  capital,'"  and 
other  business  corporations — using  the  phrase 
"incorporated  companies"  to  designate  businci^s 
corporations  onlj,  as  is  manifest  from  a  read- 
ing of  these  sections. 

The  general  features  of  the  Act  of  1858.  for 
the  taxation  of  incorporated  companies,  were 
incorporated  into  the  Revised  Statutes,  as  title 
4,  chapter  18.  Title  4  is  entitled,  *  'Regulations 
Concerning  the  Assessment  of  Taxes  on  Incor- 
porated Companies,  and  the  Commutation  or 
Collection  Thereof." 

It  is  sufiScient  for  our  present  purpose  to  say 
that  the  geneinl  scheme  of  the  ijegialature,  as 
indicated  by  the  provisions  of  this  title,  was  to 
subject  all  moneyed  and  stock  corporations  to 
taxation  on  their  capital,  excepting,  however, 
such  of  those  corporations  as  were  not  in  re- 
ceipt of  any  profits  or  income  (§  9),  and  also  all 
turnpike,  bndge  or  canal  companies,  whose 
net  annual  income  did  not  exceed  5  per  cent  of 
the  capital  stock  paid  in,  or  secured  to  be  paid 
in  (§  12),  and  manufacturing  and  marine  insur- 
ance companies  were  permitted  to  commute 
their  taxes  when  not  in  receipt  of  an  actual  in- 
come of  more  than  5  per  cent  on  their  capital. 
Sec.  11. 

Having  in  view  this  general  scheme  it  is 
quite  obvious  that  the  phrase  incorporated  com^ 
panics,  used  in  the  seventh  subdivision  of  sec- 
tion 4,  title  1,  referred  to  business  corporations 
which  by  the  provisions  of  title  4  were  ex- 
empted from  taxation  on  their  capital  because 
in  receipt  of  no  income,  or  of  income  not  be- 
yond a  certain  amount.  These  companies, 
although  belonging  to  the  class  of  moneyed  or 
stock  corporations,  were  not  taxable  on  their 
capital,  or  on  their  stock;  and  the  purpose  of 
subdivision  7  was  to  exempt   their  personal 

E roper ly,  eo  nomine,  from  taxation,  and  tiicrc- 
ymake  the  intention  to  exempt  them  from 
taxation  on  personal  estate  in  any  form  clear 
and  unmistakable. 

It  is  plain  we  tliink  that  the  phra.se  incorpor 
ated  companies  did  not  include  incorporations 
for  religious,  literary  or  charitable  purposes. 
These  words  would  be  quite  inapt  to  describe 
an  incorporated  college  or  an  incorporated 
church  or  hospital  or  eleemosynary  society. 
This  construction  renders  the  different  subdi- 
visions of  section  4  harmonious  and  consistent. 
The  Acts,  chapter  654  oi  the  Laws  of  1858 
and  chapter  456  of  the  Laws  of  1857,  repealing 
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sections  9, 11, 13  and  other  sections  of  title  4, 
chapter  12,  of  the  Revised  Statutes,  greatly  re- 
stricted the  operation  of  the  seventh  suhdiyis- 
ion  of  section  4,  titie  1;  hut  this  did  not  change 
the  construction  of  the  words  incorporated  com- 
pania  in  that  suhdivision,  nor  extend  their 
meaning  so  as  to  emhrace  other  corporations 
than  those  to  which  they  originally  re- 
ferred. 

The  practical  construction  hy  the  Legislature 
is  in  accord  with  the  view  that  the  subdivision 
docs  not  apply  to  religious,  literary  or  charita- 
ble corporations.  The  Legislature  has  in  nu- 
merous instances*  exempted  the  real  and  per- 
sonal property  of  particular  corporations  of  this 
character  from  taxation.  But  this  has  heen 
done  under  special  laws  de^gnating  the  partic- 
ular corporation  intended  to  oe  heneflted. 

Reference  to  a  lai^ge  number  of  statutes  of 
this  character,  relating  to  charitable  and  other 
institutions  in  the  City  of  New  York,  will  be 
found  in  the  valuable  compilation  of  Mr.  Da- 
vies  in  bis  work  on  "System  of  Taxation"  at 
page  288,  and  the  statutes  abound  in  instances 
of  similar  legislation  affecting  charitable  and 
other  institutions  located  in  other  parts  of  the 
State.  These  special  Acts  were  unnecessary  so 
far  as  they  exempted  the  personal  property  of 
the  institutions  mentioned  from  taxation,  if 
they  were  embraced  within  the  phrase  "incor- 
porated companies"  in  subdivision  7  of  section 
4,  title  1,  of  the  Revised  Statutes. 

It  has  never  been  the  general  policy  of  the 


State  to  whollv  exempt  the  property,  either 
real  or  personal,  of  incorporated  cnurches,  col- 
leges or  charitable  institutions  from  taxation. 
There  was  a  limited  exemption  of  real  estate 
and  personal  property  in  the  Revised  Statutes. 
The  policy  of  complete  exemption,  where 
adopted,  mis  been  accomplished  through  spe- 
cial Acts  applicable  to  particular  and  specified 
corporations.  We  know  of  no  general  statute 
exempting  the  personal  property  of  religious 
societies  or  colleges  from  taxation,  and  we  are 
of  opinion  that  neither  St.  Paul's  Church  nor 
Trinity  College  was  "exempted  by  law  from 
taxation"  within  the  Collateral  Inheritance  Act 
of  1887. 

Trinity  College,  ac  has  been  stated,  is  ex- 
empted from  taxation  by  the  law  6t  Connecti- 
cut. It  has  no  exemption  under  the  laws  of 
this  State,  and  it  seems  plain  that  the  words 
"now  exempted  by  law,"  in  the  Act  of  1887, 
refer  to  exemptions  under  our  laws,  and  that 
exemption  of  a  foreign  corporation  from  taxa- 
tion under  the  laws  of  the  Jurisdiction  of  origin 
does  not  withdraw  it  from  Uie  operation  of  the 
inheritance  tax  law. 

There  is  certainly  no  coAitv  which  requires 
that  colleges  existing  under  the  laws  of  other 
States  should  be  placed  in  a  more  favorable 
situation  under  the  Act  of  1887  than  colleges 
organized  under  the  laws  of  this  State. 

We  think  the  Judgment  is  right,  and  itthould 
he  aiftrmed. 

All  concur* 
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Be  Petition  of  Edward  N.  BROWNING  et 

al. 

C— Jt  1. ) 

▲  deiwiam  to  testator^s  half  brothen  Edward  and 
George  **  for  and  dnrlng  the  term  of  their  natural 
lives,  and  after  them  equally  to  their  children, 
their  hein  and  assigns  forever,**  explained  in  a 
later  olause  as  meaning  that  after  the  death  of 
either,  half  the  estate  **  is  to  desoend  to  said  Bd- 
ward*B  heirs  and  assigns,  and  the  other  half  to  said 
Oeorge*B  heirs  and  assigns,**  must  be  construed, 
under  the  rule  in  8hdlei/*$  OdM,  to  give  estates  in 
fee  simpie  to  the  first  takers,  especially  when  a 
charge  of  legaoieB  Is  made  thereon  in  the  words 
"  They,  SBid  Bdward  and  G^rge,  paying,**  eta 

(February  9, 1889.) 

CASE  for  the  construction  of  a  will,  stated  for 
the  opinion  of  the  court,  under  Public  Stat- 
utes of  Rhode  Island,  chap.  192,  g  28. 
The  facts  sufficiently  appear  in  the  opinion. 
Mr.  Jfmmmm  Tillliii^hast  for  petitioners. 


U  Ch' «/'.,  delivered  the  opinion  of  the 
court: 

The  case  stated  shows  that  the  late  Abijah 
Browning  died  leaving  a  will,  which  has  been 
duly  proved,  by  the  mth  clause  of  which  he 
devised  certain  real  and  personal  property,  sub- 
ject to  certain  legacies  cbarffed  thereon,  to 
his  half  brothers,  Edward  N.  Browoiug  and 
Ckorge  W.  Browning,  the  petitioners,  "for  and 
during  the  term  of  their  natural  lives,  and  after 
tbem  equally  to  their  children,  their  heirs  and 

NOTS.— Iiu2«  in  ShelJey^s  Case, 
See  y anolinder  v.  Gsrpenter,  2  L.  R.  A.  46S. 
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assigns,  forever.**  The  eleventh  clause  of  the 
will  is  as  follows,  to  wit: 

'*  In  clause  fifth  of  my  will,  my  intention  and 
meaning  is  that,  after  the  decease  of  said  Ed- 
ward Hi.  and  George  W.  Browning,  or  either  of 
them,  one  half  of  said  estate  is  to  descend  to 
said  Edward's  heirs  and  assigns,  and  the  other 
half  to  descend  to  said  Gteorge*s  heirs  and 
assigns." 

The  case  also  shows  that  Edward  has  con- 
tracted to  sell  to  Qeorge,  and  George  has  con- 
tracted to  purchase  of  Edward,  the  Iatter*s  half 
of  said  estate,  subject  to  the  charges,  if  Edward 
can  make  a  good  and  indefeasible  title  thereto 
in  fee  simple;  and  it  propounds  the  question 
whether  he  takes  and  can  convey  by  his  deed 
an  indefeasible  estate  in  fee  simple  m  the  one 
undivided  half  of  said  estate,  and,  if  not,  what 
estate  does  be  take  therein,  under  said  will? 

We  think  there  is  no  doubt  that  the  fifth 
clause,  taken  by  itself,  would  give,  both  ur^der 
our  statute  and  at  common  law,  the  estate  in 
equal  moieties  to  Edward  and  George  for  life, 
and  after  them  in  remainder  to  their  children, 
respectively,  in  fee  simple.  Pub.  Stat.  R.  I, 
chap.  182,  §2;^  SGreenl.  Cruise,  title  88,  chap. 

*'l  lie  section  referred  to  is  as  follows : 
**  No  persoD  seised  in  fee  simple  shall  have  a  rij^ht 
to  devise  any  estate  in  fee  tail  for  a  lonpror  timo 
than  to  the  children  of  the  first  devisee;  and  a  de- 
vise for  life  to  any  person,  and  to  the  children  or 
iFSue  generally  of  such  devisee,  in  fee  simple,  shall 
not  vest  a  fee  tail  estate  in  the  first  devisee,  but  an 
estate  for  life  only,  and  the  remainder  shall,  on  his 
decease,  vest  in  his  children  or  Issue  generally, 
agreeably  to  the  direction  of  such  will."    [llcp.l 
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.See  also  22   L.   R.  A.  oOS ;   35    f..    V,.  A.  300;   30  L.   R.  A.   180. 
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14,  Sf;  89-43;  Smith  v.  Chapman,  1  Hen.  &  M. 
240.  290-294. 

The  question  \b  whether  this  disposition  is 
altered  by  the  eleyenih  clause,  so  that  Edward 
and  George,  instead  of  taking  life  estates 
merely,  take  estates  in  fee  simple  under  the  rule 
in  ShelUj/'s  Case  [1  Coke,  88-107]. 

If  in  place  of  the  words,  "and  after  them 
equally  to  their  children,  their  heirs  and  as- 
signs, lorever,"  in  the  fifth  clause,  we  substitute 
1  be  words  in  which  the  testator  states  his  inten- 
tion and  meaning,  we  shall  have,  first,  a  devise 
to  Edward  and  George,  as  follows:  '*  For  and 
during  the  term  of  their  natural  lives; "  and 
iben  the  following,  to  wit: 

"  And  after  the  decease  of  Edward  N.  and 
George  W.  Browning,  or  either  of  them,  one 
half  of  said  estate  is  to  descend  to  said  Edward's 
heirsand  assigns,  and  the  other  half  to  descend 
to  said  George's  heirs  and  assigns." 

If  tb<>  clause  had  been  originallv  so  written, 
we  think  there  can  be  no  doubt  tnat,  notwith- 
standing some  inaptnesses  of  expression,  it 
would  have  to  be  construed  as  a  devise  to  Ed- 
ward and  George  for  life,  as  tenants  in  com- 
mon, with  remainders  to  their  heirs  and  assigns, 
respectively,  which,  under  the  rule  in  8heuei^$ 
Cam,  would  be  a  devise  of  one  undivided  half 
of  the  estate  to  each  of  them  in  fee  simple. 

The  eleventh  clause,  however,  purports  to  be 
simply  explanatory  of  the  fifth,  and  must  be 
consiaered  in  that  light;  and  the  question  is 
whether,  considering  it  is,  we  readi  anv  difTer- 
ent  conclusion.  The  construction  in  this  view 
is  not  wholljr  free  from  doubt,  but  the  deventh 
clause  contains  two  expressions  which,  as  they 
are  connected  with  each  other,  seem  to  us  to 
merit  special  attention.  The  clause  declares: 
<&*  One  half  of  said  estate  is  to  descend  to  said 
Edward's  heirs  and  assigns,  and  the  other  half 
to  descend  to  said  George's  heirs  and  assigns." 

If  the  first  takers  tue  simply  life  estates, 
there  will  be  nothing  to  descend  from  them  to 
their  heirs.  The  implication  is  that  a  fee  was 
intended  to  be  given  to  Edward  and  Gtorge. 
There  are  cases  in  which  the  word  *'  descend  " 
has  been  taken  in  this  sense.  IbUon  v.  TUUnO' 
AMt,  4  R.  L  276, 280;  (Hnoetr^^iip.  41  Fft.  288. 


Furthermore,  the  estates  are  not  only  to  de- 
scend; they  are  to  descend  to  heirs  and  assignbw 
The  connection  is  significant,  for  the  words 
heirs  and  a$nfns  are  the  common  words  of  is 
heritanoe  or  hmitation. 

If  the  word  heirs  had  been  used  alone,  it 
might  be  supposed  that  it  was  used,  not  in  its 
tecnnical  sense,  to  signify  the  entire  line  of  de- 
scent, but  popularly  to  signify  the  immediate 
heirs,  or  the  persons  answering  to  the  descrip- 
tion of  "  heirs,"  at  the  death  of  the  first  taker. 
The  joinder  of  the  two  words  hein  and  astign* 
militates  against  this  view;  for  mere  tenants  for 
life  could  nave  no  assigns  t6  take  their  estates 
after  them,  whereas,  tenants  in  fee  could  devise 
their  estates,  and  the  devisees  would  be  their 
testamentary  assigns.  Bailp  v.  De  Oreapigny^ 
10  Best  &  8.  1, 12. 

The  two  expressions  both  conflict  with  the 
supposition  that  Edward  and  George  were  in- 
tenaed  to  take  only  as  Ufe  tenants;  and;  con* 
sidering  the  rigor  of  the  rule  in  8hM«ffB  Cam 
and  the  technical  stringency  of  the  precedents, 
we  are  of  opinion  that  said  lEdward  and  Geoige 
must  be  held  to  have  taken  the  estates  in  fee 
simple.  And  see  Be  Af^M,  18  R.  L  680,  and 
Burget  t.  I%ompton,  18  K.  L  712,  and  cases 
cited. 

The  manner  in  which  the  legacies  are 
charged  favors  this  construction.  'The  form  of 
the  oiarge  is  this,  to  wit: 

The  devise  is  to  Edward  and  George,  as  before 
stated. 

'  *  They,  said  Edward  and  €torge,  paying  out 
of  the  same  $600  to  each  of  my  half-sisters,  Ida 
May  Browning  and  Roby  Ann  Browning, 
within  five  yean  from  my  decease,  to  be  paid 
to  them  in  annual  installments  of  flOO  on  the 
26th  day  of  December  in  each  year." 

We  tnerefore  declare  it  to  be  our  opinion 
that  Edward  Browning  took  under  the  will  of 
the  late  Abijah  Brownmg  an  undivided  half  of 
the  land,  described  in  the -fifth  dense  tha«of, 
in  fee  simple,  and  can  bv  his  deed  convey  to  his 
brother  George  an  indefeasible  estate  in  fee 
simple  therein. 

Order  acGOTdin(fly. 
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George  EING,  Appi,, 
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STATE  OF  TENNESSEE. 

L  The  Tenneeeee  Aet  of  1887*  ehap.  168f 

attempting  to  obange  the  practice  in  criminal 
trials  when  the  minimum  degree  of  punishment 
is  not  above   one  year  In  the  penitentiary  so 


88  to  give  the  judge  dfsocetion  to  allow  tbe 
jury  to  disperse  and  not  be  placed  In  ohaige  of 
an  officer,  is  nncoDstitutiona],  because  it  attempts 
to  confer  upon  each  jndge  the  power  to  suspend 
the  general  lair,  making  his  disontion  the  only 
rule  for  his  conduct 


&  Astatvte  iSkmX  eftanot  be  redveed  to  a 
MDeral  mle  to  operate  in  all  parts  of  the 
State  alike  is  not  a  general  hew. 


Nora.— Departmento  o/  Qoncmmeml:  one  eaumc^ 
u^urp  tlie/uficttorw  of  iht  oUier, 

The  Legislature  cannot  suspend  the  operation  of 
a  general  law  in  favor  of  an  in<i(yidual.  Holdeu 
V.  James,  11  Mass.  808. 

Nor  can  courts  transcend  the  law  of  their  crea- 
tion; nor  can  their  Jurisdiction  be  enlarged  by  In- 
tendment. Solon  V.  State,  ft  Tex.  App.  801;  Jennings 
V.  State,  5  Tez.  App,  206. 

Legislative  Acts  cannot  be  performed  by  the  ju- 
diciary.   Oalesburg  v.  Hawldnson,  76  111.  IBSL   See 

8  L.  R.  A. 


TitusvfUe  Iron  Works  v.  Keystone  Oil  Go.  1 L.  B.  ^ 
86L 

(XmetihUionailUy  (tf  ttatuUa, 

The  constitutionality  of  a  statute  is  to  be  tested 
by  the  limitation  imposed  on  the  legislative  power 
by  the  State  Ck>nstttution;  and  when  such  a  statute 
is  in  undoubted  conflict  with  the  Constitution,  it  is 
void;  and  it  is  the  duty  of  the  courts  to  so  declare. 
Bank  of  St  Mary^  v.  State,  U  Ga.  478;  Cutta  v* 
Hardee,  88  Ga.  850;  Bakin  v.  Baub,  12  Serg.  ft  R. 
880:  Pa.  B.  Go.  V.  Biblet,  60  Pa.  164;  People  v.  Ma* 


See  also  11  L.  R.  A.  75;    10  L.  R.  A.  584;  23  L,  R.  A.  525. 


1860. 
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Ol^bruaiT  >•  ^Bnj 

APPEAL  by  defendant,  from  a  Judgment  of 
the  Wilson  Connty  Circuit  Coui}  entered 
upon  a  verdict  finding  bim  guilty  of  an  assault 
witb  in  tent  to  commit  manslaugbter.    Betersed. 

Tbe  indictment  cbarged  defendant  witb  an 
assault  upon  one  SuUivan  with  intent  to  com- 
mit (1)  murder  in  tbe  second  degree;  (2)  man- 
slaugbter. Tbe  trial  Judge  (Cantrell,  J.)  re- 
fused to  put  tbe  jury  in  cbarge  of  an  officer,  to 
whicb  rausal  defendant  excepted.  Tbe  Jury 
returned  a  verdict  of  guilty  under  tbe  second 
count,  and  motions  for  new  trial  and  in  arrest 
of  judgment  baving  been  overruled,  defendant 
appealed  to  tbis  court: 

Mewm,  R.  E.  Thompson  and  JT.  JT.Tnmer 
for  appellant: 

Tbis  being  a  felony  case  and  tbe  defendant 
not  baving  waived  tbe  same,  tbe  action  of  tbe 
court  in  permittinff  the  jury  to  disperse  and  in 
not  placing  them  m  cbarge  of  an  officer  was 
clearly  error,  unless  it  is  justified  by  tbe  Act  of 
March  28, 1887,  chap.  168.  p.  169. 

Tbis  Act  is  a  radical  violation  of  tbe  rule  of 
tbe  common  law,  and  is  clearly  at  tbe  expense 
of  tbe  right  of  the  citizen  to  a  fair  and  impartial 
trial 

For  the  rule  as  to  the  conduct  and  regulation 
of  the  jury,  s< 


2  Mil.  Dig.  S  1082,  subeec.  16,  pp.  1286- 
1287;  Bpain  y.Siate,  8  Baxt  616;  Clark  v.  State, 
Id.  602-6INS;  Ma^nard  v.  Btate,  9  Baxt  226, 
7S6%iDef>erea/ux v.  BtaU,  Sept.  Term,  1876. 

Tlifa  court  haa  been  very  jealous  about  de- 
fendants waiving  any  right. 

See  Qleamm  v.  8laU,  1  Legal  Bep.  866;  Hop- 
hin%  V.  State,  10  Lea,  206,  2^7. 

Tbe  Act  of  1887  is  obnoxious  to  tbe  Consti- 
tution of  Tennessee,  art.  1,  g  8;  art.  11,  §  8. 


I     See  McLain  v.  State,  10  Yerg.  242. 

Tbe  right  of  trial  by  jury,  and  that  jury  to 
be  so  guarded  that  it  would  only  reflect  by  ita 
verdict  the  law  and  facts  of  the  cause,  has  been 
the  boasted  birthright  of  every  citizen. 

See  Potter's  Dwar.  Statutes,  p.  428,  chap.  18; 
Janes  v.  Reynolds,  2  Tex.  251;  Wally  v.  Ken- 
nedy, 2  Yerg.  665;  Vanzant  v.  Waddel,  2  Yerg. 
269-271;  StaUBankv.  Cooper,  2  Yerg.  699-607; 
Budd  V.  State,  8  Humph.  488-486;  Alexandria 
V.  Dearman,  2  Sneea,  1C6-126;  Reynolds  v. 
Baker,  6  Coldw.  221 ;  State  v.  Staten,  6  Coldw. 
238;  Knox  v.  State,  9  Baxt  202;  Memphis  v. 
IWier,  9  Baxt  289;  NashtiUe  v.  Althrop,  6 
Coldw.  665;  Fogg  v.  Union  Bank,  4  Baxt.  635; 
Morgan  v.  Reed,  2  Head,  276;  Statey.  Burnett, 
6  Heisk.  186;  Mywxtt  v.  HtObs,  6  Heisk.  820; 
Webster  v.  Rose,  6  Heisk.  98;  Bape  v.  Phifer,  8 
Heisk.  682;  Riee  v.  State,  8  Heisk.  221;  Mayes 
V.  State,  8  Heisk.  480;  Alexander  v.  StaU,  8 
Heisk.  476;  Brown  v.  Haywood,  4  Heisk.  867; 
Officer  V.  Toung,  6  Yerg.  820;  Tate  v.  Bell,  4 
Yerg.  202;  Ffafcr  v.  Dabbs,  6  Yerg.  119;  Ragio 
V.  State,  86  Tenn.  (2  Pickle)  275,  276;  Burk- 
holts  Y.  State,  la  Lea,  71;  Green  v.  State,  16 
Lea,  708;  Woodardr.  Brien,  14  Lea.  520;  Daly 
V.  State,  18  Lea,  228;  Hatcher  v.  State,  \%ljosi^ 
868;  Chattanooga  v.  Jfashville,  C  d  St.  L.  B. 
Co,  7  Lea,  561;  Nedy  v.  State,  4  Lea,  816. 

As  a  constitution  speaks  from  tbe  time  of  its 
adoption,  the  fact  of  the  right  to  Jury  trial, 
which  is  ascertained  to  have  existed  at  that 
time,  must  necessarily  determine  the  meaning 
of  the  clause  which  recognizes  and  preserves 
that  right 

See  Oopp  T.  Henviker,  66  N.  H.  179-196, 
Bast  Kingston  v.  TowU,  48  N.  H.  67-46;  StO- 
weUy.  Kellogg,  14  Wis.  461;  Tims  v.  State,  26 
Ala.  166;  Koppikus  v.  StaU  Capitol  Comrs,  16 
Cal.  248;  WhaHon  v.  Banoroft,  4  Minn.  109; 


haner*  18  Mioh.  481;  Btate  v.  Snow,  8  B.  I.  64;  But- 
l43r*B  App.  78  Pa.  448;  Bourland  v.  Hadroth,  86  OaL 
188;  People  v.  Snnovidh,  88  CU.  480;  Inkster  v.  Osr- 
ver,i8Mtoh.48L 

Laws  cf  a  gsnerai  nature  OiaU  hans  uniform  opera- 

Uon, 

General  laws  most  operate  alike  upon  all  sub- 
jects of  ]e8:lslation,  and  upon  all  oitizeDa  and  per- 
sons uDlformlj  and  In  the  saxne  manner  where 
chej  stand  in  Uie  Jame  oat^rory,  in  respect  to  the 
privilegeB  and  immunities  conferred  by  the  Ck>n- 
stltutkm.  People  v.  Judge  of  Twelfth  Dtot  17  OaL 
864;  Fre^.oh  v.  Tesohemaker,  24  OaL  644;  Bourland 
V.  HI]dteth,86  Oal.  886;  Brooks  v.  Hyde,  87  GaL  886. 

General  laws  are  those  which  relate  to  or  bind  all 
within  the  Jurisdiction  of  the  law-making  power. 
People  V.  Oooper,  88  QL  66(1 

Orimilruil  law;  protection  of  rfahts  of  accuant 

No  penon  can  be  deprived  of  his  liberty  on  the 
erroond  of  negleot  to  asKrt  his  rights.  Allen  v. 
Sarah,  8  Harr.  (Bel.;  484. 

A  prisoner  can  consent  to  nothing— at  least  in 
the  course  of  his  triaL  Biag.  v.  Bertrand,  L.  B.  1 
Prtv.aaflSQ. 

He  cannot  waive  what  the  law  requires.  Park 
Gate  Iron  Oo.  v.  Ooates,  L.  B.  5  G.  P.  689. 

Tbe  ooDsentor  acquiescence  of  the  prisoner  does 
act  cure  an  Irrefrnlarlty  In  a  discharge  of  the  Jury, 
and  at  a  new  trial  the  admisBlon  of  testimony  heard 
at  the  former  trial  and  read  over  by  the  Judge 
from  his  notesL  Beg.  v.  Bloxham,  6  Q.  B.  628;  Gra- 
ham V.  Ingleby,  1  Exch.  661;  Beg.  v.  Thomhill,  8 
Car.  ft  P.  576;  Sr  parte  Best^  L.  B.  IB  Cfa.  Div.  488. 

3L.R  A. 

See  also  8  L.  R.  A.  774. 


DeSendani  cannot  waine  hi»  r(0M  Vo  a  jury  trial. 

With  regard  to  capital  cases  and  the  graver 
crimes,  it  is  generally  held  that  the  defendant  can- 
not waive  his  right,  nor  consent  to  be  tried  by  a 
less  number  than  twelve  Jurors;  although  it  has  also 
been  held  that  in  crimes  of  a  lesser  grade  thera 
can  be  such  a  consent  Osncemi  v.  People,  18  N.  Y» 
188;  People  v.  OfNeil,  48  Gal.  867;  Oarpenter  v.  State» 
4  How.  (Miss.)  168;  BeU  v.  State,  44  Ala.  886;  Jackson 
V.  State,  6  Blackf.  461;  Bowles  v.  State,  6  Sneed,. 
880;  Wilson  v.  State,  16  Ark.  601;  State  v.  Hans- 
field,  41  Mo.  470;  Williams  v.  State,  12  Ohio  St.  688;. 
Brown  v.  State,  16  Ind.  486;  Gom.  v.  Bailey,  18  Gush* 
80;  Murphy  v.  Gom,  1  Met  (Ky.j  866;  Gom.  v.  Shaw,  1 
Pittab.  4UL 

Separation  of  fury  in. 

In  capital  cases  a  separation  of  the  Jury  without 
the  consent  of  the  prisoner  is  asufflcient  cause  to  set 
aside  the  verdict  rendered.against  him.  Adams  v. 
People,  47  lil.  876;  Gaw  v.  People,  8  Neb.  357;  State  v. 
Prescott,  7  N.  H.  887;  State  v.  Parrant,  16  Minn.  178; 
State  V.  Brannon,  45  Mo.  839:  People  v.  Douglass,  4 
Gow.  86;  State  v.  Gamp,  28  V 1 661;  State  v.  Babcock,  1 
Gonn.  401;  State  v.  Miller,  1  Dev.  &  R  L.  500;  Wyatt  v. 
State,  1  Blackf.  267;  People  v.  Sanson,  7  Wend.  4S3; 
McGreary  v.  Gom.  29  Pa.  838;  People  v.  Symonds,  28 
OaL  848;  Qulnn  v.  State,  14  Ind.  689. 

A  separation  of  the  Jury  during  trial  In  such 
cases  Is  fatal  to  the  verdict;  so  held  in  Massachusetts 
(Gom.v.Boby,  18  Pick.  486); 

Mississippi  (Boles  v.  State,  18  Smedes  A  M.  898; 
Woods  V.  State,  48  Miss.  864); 

Tennessee  (McLain  v.  State,  10  Yerg.  241); 

Texas  (Gannon  v.  State,  B  Tex.  81);  and 

Virginia  (Gom.  v.  McGaul,  1  Va.  Gas.  871). 
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Soas  ▼.  Irting,  14  Dl.  171;  Lake  Erie,  W.  d  8t. 
L.  R,  Co.  y.  Heath,  9  Ind.  568;  Buere  y.  Com. 
42  Pa.  89;  Howe  y.  Treoiurer  of  PUiinfldd,  87 
N.  J.  L.  145;  Mfirphy  y.  Peojie^  Cow.  815; 
People  V.  Fw^ier.  20  Barb.  652;  Wynehamer  v. 
/V<>p/<J,  IB  N.  Y.  378;  i>r.  Bonham'i  Case,  8 
Coke,  107  (a);  Day  y.  Satadge,  Hobart,  85; 
Jones  7.  Scibins,  8  Gray,  842;  ray^y.  P&rter, 
4  Hill,  140-153;  2  Kent,  Com.  18;  Wright  y. 
TTn^A^,  2  M(L  429,  66  Am.  Dec.  728. 
Mr,  O.W.  Pickle,  Atty-Oen.,  for  the  State. 

Turney,  C%.  cTl ,  deliyered  the  opinion  of  the 
court: 

Chapter  158  of  the  Acts  of  1 887,  passed  March 
21, 1887,  is  entitled  "Ad  Act  to  change  theprac- 
tice  in  the  circuit  and  criminal  courts  of  the  State 
in  regard  to  putting  criminal  juries  under  the 
rule,  and  provides  "That  in  all  criminal  trials, 
when  the  minimum  degree  of  punishment  for 
the  crime  charged  in  the  indictment  is  not  above 
one  year  in  the  penitentiary,  it  shall  not  be  nec^ 
essary  for  the  presiding  judge  to  place  the  jury 
in  cliarge  of  an  officer;  but  the  juiy  may,  in 
the  discretion  of  the  court,  disperse  as  in  other 
coses;  and  the  State  shall  not  be  chargeable  for 
their  board.** 

This  statute  does  not,  in  terms  or  by  implica- 
tion, repeal  the  general  law  requiring  juries  in 
felony  cases  to  be  placed  in  charge  of  an  officer, 
rand  kept  apart  from  other  citizens.  It  under- 
takes to  confer  upon  each  judge  of  the  ciim- 
jnal  and  circuit  courts  the  power  to  suspend  the 
igeneral  law»  the  judge's  discretion  being  the 
only  rule  for  his  conduct. 

The  statute  before  us  permits  the  judge  to 
have  one  rule  in  one  case,  and  the  opposite  rule 
in  another  case,  in  the  same  county,  and  at  the 
same  term  of  the  court.  Under  it  he  may  have 
a  discretion  to  be  exercised  in  one  county,  and 
the  reverse  of  that  discretion  in  another  county. 
There  is  nothing  in  the  Act  defining,  control- 
ling or  limiting  that  discretion.  He  is  not  re- 
auired  to  give  or  have  a  reason  for  its  exercise 
the  one  way  or  the  other;  and  therefore,  when 
he  says  the  jury  in  this  criminal  case  may  dis- 
per8e,and  the  jury  in  that  criminal  case  shall  go, 
.  under  the  rule,  the  question  is  settled.  Whether 
he  is  influenced  in  the  one  case  by  personal  con- 
siderations for  one  or  more  of  the  jury,  or  in 
the  other  by  motives  of  public  policy,  can 
make  no  difference.  He  is  the  sole  judge  of 
the  question,  and  his  reasons  are  his  own;  and 
there  is  no  authority  anywhere  to  inquire  into 
them. 

The  statute  is  a  broad  conference  of  legisla- 
tive power  to  abolish,  suspend,  modify  or  en- 
force a  general  law.  Actine  under  the  author- 
ity of  this  statute,  we  win  necessarily  haye 
different  rules  in  different  circuits,  and  in  dif- 
ferent counties  of  the  same  circuit. 

A  statute  that  cannot  be  reduced  to  a  general 
rule,  to  operate  in  all  parts  of  the  State  alike, 
is  not  a  general  law.  To  make  a  general  law, 
it  must  be  so  drawn  as  to  be  susceptible  of  one 
construction  as  applicable  to  the  entire  State. 
The  discretion,  as  already  said,  is  for  the  judge 
alone.  His  determination  is  the  law  of  the  par- 
ticular case  in  which  he  has  exercised  it,  and 
is  not  subject  to  review  or  revision.  The  in- 
ducement to  his  action  is  his  individual  secret. 
Suppose,  however,  it  shall  be  conceded  that 
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he  may  be  reviewed,  we  ask  how  are  we  to 
inaugurate  the  proceedings  of  review  f 

Nothing  has  happened  at  the  trial  to  show 
an  improper  exercise  of  discretion,  and  there- 
fore no  record  of  the  trial  can  put  him  in  error. 
Then  the  question  must  arise  on  motion  for 
new  trial,  sui)ported  by  affidavits  or  other  tes- 
timony of  witnesses  with  counter  testimony, 
which  would  make  the  trial  in  this  court  a  de- 
parture from  the  trial  in  the  inferior  court,  the 
only  question  here  being,  Was  the  discretion 
properly  exercised?— in  which  it  would  often 
be  attempted  to  inquire  into  and  impugn  the 
motive  oi  the  judge. 

It  is  the  duty  of  the  Legislature  to  make  the 
law,  and  of  the  courts  to  enforce.  The  Leg- 
islature cannot  say  to  the  courts:  "You  may 
enforce  the  law  or  not  in  your  discretion,  or  you 
may  suspend  it  or  not  in  your  discretion." 

The  ^neral  law  remaining,  it  must  be  en- 
forced in  all  cases,  unless  the  judge  shall  by 
this  statute  be  permitted  to  say,  "I  suspend  it.''' 
When  he  makes  the  order  on  his  minutes  to 
that  end,  he  has  performed  a  legislative  and 
not  a  judicial  act;  an  act  the  law  has  not  com- 
manded; an  act  that  was  not  the  law  until  he 
saw  proper  to  declare  it  so;  an  act  that  he  may 
do  and  undo  at  will.  He  may  disperse  the  jury 
to-day,  and  put  the  same  jury  under  rule  to- 
morrow. He  is  bound  to  no  rule  of  action, 
and  accountable  to  no  one  for  his  actions. 
He  is  a  legislative  and  a  judicial  compound — 
something  not  recognized  in  our  institutions. 

If  this  had  been  a  general  law,  authorizino^ 
the  court  to  disperse  juries  in  the  character  ox 
cases  mentioned,  except  upon  cause  shown  for 
the  rule,  or  even  without  qualification,  the 
question  would  have  been  difirerent. 

Other  objections  taken  to  action  of  the  court 
are  not  sustained. 

The  statute  being  unconstitutional,  it  wm 
error  to  permit  the  Jury  to  disperse,  and  the 
judgment  is  reversed. 


Dollie  J.  WEEKS,  Appt., 

V, 

W.  H.  RUSSELL,  Admr.  of  Stewart  Mayi^ 

Deceased,  et  al, 

XmrnrnmAAiULmmmmf 

An  actioii  for  breaeh  of  oontraet  of  nuuv 
rlagpe  neoessarlly  tenders  an  issue  as  to  the 
plaintiff *B  charaoter,  and  is  within  the  ezoeptton 
of  Mill,  ft  y.  Tenn.  Code,  9  8000,  which  provides 
thataottons  shall  not  abate  by  the  death  of  either 
party,  except  actionF  '*  for  wit  inns  affecting  the 
character  of  the  plaiutiff.^ 

(February  28, 188^ 

Niyn.-'Abatement  of  action  by  death  of  d^end' 

ant. 

Wherever  the  testator  Is  bound  by  covenant  the 
executor  is  bound.  If  it  be  not  detonnlned  by  the 
death;  but  if  it  is  to  be  performed  by  the  person  of 
the  testator  the  executor  cannot  perform  it.  Ba* 
con,  Abr.  title,  Eiecutorn,  p.  1. 

The  riffbt  to  recover  damages  in  such  a  suit  Is  not 
a  debt  (Ex  parte  Charles*  14  East,  196);  and  a  con> 
veyance  to  defeat  recovery  would  not  be  fraudu* 


See  also  20  L.  R.  A.  801;   33  LAX.  A.  110. 
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Wkbkb  t.  Rusbbll. 
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APPEAL  by  plAintiff  from  a  ludgment  of 
the  Circuit  Court  of  Wayne  County  abat- 
ing an  action  to  recover  damages  for  breach  of 
contract  of  marriage.    Affinned. 
The  facts  sufficiently  appear  in  the  opinion. 
Mr,  R.  A*  Haffc^ard  for  appellant 
Mr,  T.  P.  Bateman  for  appdlees. 


%  Ch,  J,t  delivered  the  opinion  of 
the  court: 

On  12th  of  November,  188(S,  the  plaintiff 
sued  Stewart  Mays  for  "a  breach  of  contract 
of  marriage,  and  seduction."    After  service  of 

Srocess,  and  before  the  appearance  term,  the 
efendant  died.  Sei.fa,  was  issued  against  his 
administrator  and  heirs,  who  appeared,  and 
moved  to  abate.  Plaintiff,  after  dismissing  as 
to  the  seduction,  moved  to  revive. 
The  suit  was  abated,  and  plaintiff  appealed. 
It  is  insisted  the  suit  should  have  been  re- 
vived under  section  8560,  Code,  Mill.  &  V., 
providing:  "  No  civil  action  •  commenced, 
whether  founded  on  wrongs  or  contracts,  ex- 
cept actions  for  wrongs  affecting  the  character 
of  the  plaintiff,  shall  abate  by  the  death  of 
either  iMirty,  but  may  be  revived." 

"  The  defenses  which  may  be  urged  against 
an  action  to  enforce  a  promise  to  marry  are 
very  numerous,  among  them  the  bad  charac- 
ter of  the  plaintiff,  or  her  lascivious  conduct. 
The  cases  generally  exhibit  this  defense  where 
the  woman  is  plaintiff  .  •  .  If  the  defense  be 


{general  bad  character,  evidence  of  reputation 
IS  receivable,  for,  says  Lord  Eenyon,  '  Char- 
acter is  the  only  point  in  issue;  public  opinion, 
founded  on  the  conduct  of  the  party,  is  a  fair 
subject  of  inquiry.'"  2  Parsons,  Contracts, 
6th  ed.  6G. 

The  plaintiff,  by  her  suit,  necessarily  tenders 
an  issue  as  to  her  character.  By  her  action  she 
declares  herself  suitable  for  a  wife,  and  the 
mother  of  a  family,  and  invites  the  defendant 
to  controvert  her  assumption.  Upon  her  char- 
acter and  conduct  depend  her  chances  of  i-e- 
covery. 

After  the  proof  of  the  contract,  the  first  step 
of  the  plaintiff  is,  ordinarilv,  to  undertake  to 
establish  a  good  name  for  virtue.  The  first  in- 
(luiry  of  the  attorney,  on  application  to  him  to 
institute  suit,  is,  Can  her  character  or  conduct 
be  sustained?  Can  thev  be  assailed?  The  suit, 
then,  must  be  one  "  affecting  the  character  of 
the  plaintiff,"  and  is  within  the  exception  of 
the  statute. 

Aside  from  the  statute,  the  rule  is:  "  The 
promise  is  so  far  of  a  personal  character  that 
the  breach  of  it  gives  no  action  to  the  personal 
representative  of  the  party  injured,  unless,  per- 
haps, special  damage  to  the  estate  of  the  dece- 
dent is  alleged  and  proved;  nor  does  it  survive 
against  the  administrator  of  the  promisor."  2 
Parsons,  Contracts,  70;  Stebbins  v.  Palmer,  1 
Pick.  71;  Smith  v.  Sherman,  4  Cush.  408. 

Affirm  the  judgment 


lent  and  void.  Lewkner  v.  Freeman,  Preo.  In  Gh. 
lOScl  Bq.  Gas.  Abr.  149. 

In  some  of  the  States  the  maxim  Actio  pemnaiUB 
mortticr  cum  penona  has  been  reformed  by  statu- 
tofty  enactment  from  time  to  time  enlarflrlng  the 
daas  of  causes  of  action  which  survive,  until  its  ef- 
fect as  to  personal  claims  dyin^  with  the  person 
applies  only  to  chilms  for  naked  deceits,  and  for 
Injuries  to  the  person  or  character.  Halffht  v. 
Hoyt,  19  N.  T.  464;  MoKee  v.  Judd,  12  N.  T.  022; 
Yertore  v.  Wlswall,  16  How.  Pr.  8;  Smith  v.  N.  T.  ft 
N.  H.  B.  Co.  16  How.  Pr.  277;  Pried  v.  N.  Y.  Cent.  R. 
Oo.26How.Pr.  286;  Blderv.  Bogardus,  Hill  ftD. 
116;  Dinf nny  v.  Fay,  88  Barb.  18. 

In  every  case  where  any  price  or  value  is  set  upon 
the  thingr  in  which  the  offense  is  committed,  the 
executor  Is  dharireable;  but  where  the  action  is  for 
damages  only  for  an  injury  done,  the  administrator 
to  not  liaUe.  Sberinerton^s  Oase,  8a  v.  40;  Hambly 
V.  Trott,  Gowp.  876. 

Where  the  administrator  cannot  be  either  party 
or  privy  to  the  personal  rights  of  the  intestate,  an 
action  is  not  maintainable  (Wheatley  v.  Lane,  1 
Saund.  216,  note  1);  so,  where  intestate  dies  before 
the  damages  were  ascertained  by  writ  of  inquiry  on 
a  aBfrefadaa  upon  a  judgment  in  dower.  Mordant 
V.  Thorold,  1  Salk.  252;  Garth.  18& 

The  iw«*-r4wi  that  personal  actions  lounded  on 
torts  do  not  survive  the  death  of  the  wrong  doer 
applies  to  all  personal  wrongs,  whether  they  arise 
ceoomtraetu  or  ex  deZieto,  as  the  administrator 
represents  the  personal  estate,  and  not  the  personal 
wrongs  of  the  intestate.  Chamberlain  v.  Will- 
iamaon,  2  Maule  A  8.  416;  Hambly  v.  Trott,  Gowp. 
172. 

Whether  the  action  survives  does  not  depend  on 
its  form,  nor  upon  what  it  is  founded  on  unless 
there  was  injury  to  the  personal  estate.   Kingdon 
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I  V.  Nottle,  1  Maule  ft  S.  856;  Lacy  v.  Levington,  2  Lev. 
26;  1  Vent.  179. 

If  an  action  of  tort  grows  out  of  a  contract  it 
takes  the  nature  of  the  action  of  contract  and  vice 
vena  and  does  not  survive.  Buddie  v.  Willaon,  6 
T.  R.  869;  Powell  v.  Layton,  5  Bos.  ft  P.  866. 

Abatement  of  mU  for  breach  of  promise, 

Marriage.ls  a  civil  contract  between  two  single 
persons  (Mllford  v.  Worcester,  7  Mass.  62;  Wade  v. 
Kalbfleisoh,  16  Abb.  Pr.  N.  S.  16);  and  an  action  for 
its  breach  cannot  survive,  as  the  damages  are  un 
certain  and  incapable  of  calculation  (Kingdon  v. 
Nettle,  1  Maule  ft  S.  864>;  and  though  given  as  a 
compensation  they  are  generally  considered  some- 
what in  pwnam,  Ghamberlain  v.  Williamson,  2 
Maule  ft  8. 414. 

As  to  the  measure  of  damages  this  action  has  al- 
ways been  classed  with  actions  of  tort;  the  Indig- 
nity,contumely,mental  agony,and  the  disgrace  may 
enhance  the  damages.  Thorn  v.  Knapp,  42  N.  Y. 
474;  Johnson  v.  Jenkins,  24  N.  Y.  268. 

A  suit  for  breach  of  promise  of  marriage  does  not 
survive  the  death  of  the  defendant,  occurring  while 
the  action  is  undetermined,  and  cannot  be  contin- 
ued against  the  executor  or  administrator.  Wade 
V.  Kalbfleisch,  16  Abb.  Pr.  N.  8. 16;  16  Abb.  Pr.  104. 

Such  a  suit  would  al^ate  by  the  marriage  of  the 
parties.  Harris  v.  Tyson,  68  Ga.  629.  And  such  a 
suit  would  abate  by  the  death  of  the  defendant 
where  no  special  damage  is  alleged.  Lattimore  v. 
Simmons,  18  Serg.  ft  R.  183;  Hovey  v.  Paige,  66  Maine, 
142. 

If  such  an  action  should  survive  against  the 
executor  of  the  promisor  where  special  damage  is 
a'l  ^^ed,  an  allegation  of  special  damage  for  non- 
execution  of  the  contract  which  to  within  the  Stat* 
ute  of  Frauds,  to  not  suffdent  to  bring  the  case 
within  the  rule.   Ghase  v.  Fits,  182  Mass.  8C9 
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TBimaflflBB  SUFRBMB  COUBT. 


Mab., 


J.  H  KOBINSON  &  CO.,  Appt$., 

«. 

W.  J.  QUEEN  et  aL 

"L  A,  note  ezeeated  by  a  mmrried  woman 

as  BuretF  for  a  firm  of  whloh  her  huBliand  is  a 
member,  in  a  State  wbere  the  makers  reside 
and  where  the  ijote  is  payable,  if  valid  in  that 
State,  may  be  enforced  against  her  in  the  courts 
of  another  State,  although  if  made  in  the  lat- 
ter State  it  would  have  been  void. 

t.  The  stains  of  a  married  woman  in  one 

State  where  she  is  emancipated  from  the  disabili- 
ties of  coverture,  cannot  dispenae  with  or  in  any 
manner  aflTeot  the  laws  of  another  State  in  which 
her  real  estate  is  situated,  with  reference  to  a 
conveyance  thereof,  or  the  prerequisites  for 
registration  of  deeds,  as  against  oredltois. 

S.  An  acknowledf^ent  hy  a  married  wo- 
man»  belbre  a  notary  in  Kentu<^,  of  a  con- 
veyance of  her  separate  estate  in  Tennessee  is  in- 
effectual, under  Tennessee  Act  of  1809, 1870,  9  8 
(Mill,  ft  y .  Oode,  §  8847),  which  requires  a  privy 
examination  before  a  chancellor,  or  circuit  judge 
of  the  State,  or  derk  of  the  county  court. 

4.  ▲  married  woman  owninf^  a  separate 
estate  where  there  la  no  restriction  upon  her 
power,  is  authorized  by  the  Tennessee  Act  of  1888, 
1070.  to  convey  such  estate  without  her  husband 
joining  in  the  deed,  where  she  has  a  privy  exam- 
ination before  a  chancellor,  or  drouit  Judge  of 
the  State,  or  clerk  of  the  county. 

(FoOtes,  J..  disseTits.) 
(lilaroh  9, 1889,) 

APPEAL  by  plaintiflFs,  from  a  decree  of  the 
Chanoery  Court  of  Rutheiford  County  in 
favor  of  defendants  in  an  action  upon  certain 
promissory  notes.    Beverted. 

The  action  was  brought  against  W.  J.  Queen 
&  Co.,  Mrs.  Mary  8.  Queen  and  I  D.  Miller, 
upon  certain  promissory  notes  of  which  Queen 
&  Co.  were  makers  and  Mrs.  Queen  was  a 
surety. 

The  bill  sought  to  hold  Mrs.  Queen  liable  on 
the  notes  and  to  set  aside  certain  conveyances 
of  property  by  ber  to  Miller,  and  prayed  for 
attachment,  injunction,  against  disposition  of 
property.  Judgment  on  the  notes  ana  avoidance 
of  the  transfers.  Injunction  and  attachment 
were  granted  and  levied  and  served. 

Demurrers  bv  Miller  and  Mrs.  Queen  having 
been  overruled,  they  filed  separate  answers, 
The  Chancellor  dismissed  the  bill,  with  oo8t& 

Further  facts  appear  in  the  opinion. 

Mest>ri.  Leland  JordaHf  James  A. 
JTones  and  F.  Smithson  for  appellants. 

Nora.— Contract;  validity  of, 

A  contract,  valid  at  the  place  where  made,  is  val- 
id everywhere.  See  note  to  Osgood  v.  Bauder,  1 
L.B.A.866.. 

JDmaneipation  of  married  woman ;  effect  cf. 

When  a  married  woman  has  been  relieved  of  the 
disabilities  of  coverture  by  a  decree  of  the  chan- 
cellor authorizing  her  to  mortgage  her  real  estate 
(Code,  9  S78D,  it  is  not  necessary  that  her  husband 
shall  join  with  her  in  the  execution  of  the  mort- 
gage.   Bobinion  V.  Walker.  81  Ala.  4)L 

8L.R.A. 


Mr.  JTohn  E«  Richagdsoii»  for  appel- 
lees: 

Mrs.  Queen,  a  married  woman,  was  incapa- 
ble of  binding  herself  personallv,  her  general 
estate  or  her  separate  estate,  by  agning  the  note 
as  surety  for  her  husband. 

^jgppard  v.  Kindle,  8  Humph.  ^f^iBoberUan 
V.  TFSfttfm,  1  Lea,  688;  DatU  ▼.  Jennings,  8 
Tenn.  Ch.  241;  Teatman  v.  Bdlmain,  1  Tenn. 
Ch.  691,  6  Lea,  488;  OwensT.  Johnson,  SBaxt. 
265;  Cairon  ▼.  Warren,  1  Ooldw.  859;  Shack- 
ieU  V.  PM,  4  Heisk.  110;  MeCl/ure  v.  HarrU, 
7  Heisk.  879;  Meigs,  Dig.  (Milliken)  §  1615,  and 
authorities  there  cited. 

If  she  undertake  to  bind  her  separate  estate, 
the  required  form  for  such  contracts  must  be 
obeerved. 

Bobertean  v.  WUbwm,  1  Lea,  68a 

A  Joint  note  of  husband  and  wife,  silent  as 
to  wife's  separate  estate,  will  not  bind  it, 
although  payee  may  iiave  accepted  it  upon 
the  faith  of  and  looking  alone  to  her  sepa- 
rate estate. 

Jiyrdan  v.  KeOUi  86  Tenn.  (1  Pickle)  412; 
BcHpdaU  V.  Qoseett,  2  Lea,  729. 

This  cause  is  governed  by  the  law  of  the  fo- 
rum because: 

1.  It  is  a  question  of  remedy,  not  of 
right 

Levfis  v.  WoodfoUe.  2  Baxt.  89;  MeKissick  v. 
McKiseiek,  6  Humpn.  76;  Pearl  v.  Hanebor- 
ough,  9  Humph.  482;  Meigs,  IMg.  (Milliken) 
§677,  and  autnorities  there  cited;  HoUand  v. 
Faek,  Peck,  161;  Story,  Confl.  L.  (Bedfield's 
ed.)  §g  666,  666  a. 

2.  The  law  of  the  State  in  which  realty  is 
situated  "must  control,  not  only  the  transfers 
of  this  property,  but  all  litigatfon  concerning 
it— everything  in  short — the  same  as  though 
the  owners  reside  there." 

2  Bishop,  Married  Women,  p.  468,  §  684. 

So  with  reference  to  land  sought  to  be  sub- 
jected to  payment  of  debts. 

Beid  V.  Baum,  2  Humph.  681;  Meigs,  Dig. 
(Milliken)  §  678,  subsec.  4. 

8.  Even  an  alleged  rule  of  comity  of  States 
is  not  enforced  against  the  interests  of  our  own 
citizens. 

FUek&if  v.  L(mey,  4  Baxt  178. 

4.  Comity  of  States  can  never  be  urged 
asainst  the  laws,  the  policy  or  spirit  of  the  law 
of  the  State  where  invokeo. 

Bank  of  CMnmbia  v.  Walker,  14  Lea,  299; 
Bank  of  La,  v.  WiUiame,  46  Miss.  618, 12  Am. 
Rep.  822;  Burehard  v.  Dunbar,  82  HI.  460,  26 
Am.  Rep.  838;  Talmadge  v.  Jforth  Am.  Coal  d 
Tramp.  Co,  8  Head.  887;  2  Bishop,  Married 
Women,  p.  448,  ^  665,  p.  464,  g  5'32,  pp.  457, 
468,  §577. 

6.  There  is  no  remedy  here  when  our  laws 
conflict  with  lesa  lod  eontraehte. 

Bank  cf  Columbia  ▼.  Walker,  14  Lea,  807, 
808. 

6.  Comity  of  States  is  not  a  positiTe  rule. 

Lewie  v.  Woodfolk,  2  Baxt  26. 

A  married  woman  has  the  power  of  disposi- 
tion in  manner  and  form  adopted  in  this 
cause. 

Code,  g  8860;  Bhmman  ▼.  Turpin,  7  Coldw. 
882;  Youwi  ▼.  Young,  7  Coldw.  461;  MfXUng  ▼. 
Clavp,  2  Lea,  688,  689;  Bwrker  t.  Farkgr,  4 
Lea,  896. 
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ROBINfiON  y.  QUKUN. 
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Folkest  i/l,  delivered  the  opinion  of  the 
court: 

The  first  question  to  be  disposed  of  in  this 
cause  is  whether  a  married  woman,  domiciled 
in  tlie  State  of  Kentucky,  is  liable  in  the  courts 
of  this  State  upon  a  note  made  by  a  firm,  of 
which  her  husband  was  a  member,  and  execut- 
ed by  her  as  surety  for  such  firm,  when,  under 
the  laws  of  Kentucky,,  she  had,  before  the  ex- 
ecution of  the  note,  beien  emancipated  from  all 
the  disabilities  of  coverture,  and  clothed  with 
all  the  powers  of  ^feme  9oU^  so  far  as  the  right 
to  contract,  and  to  sue  and  be  sued,  were  con- 
cerned. 

This  inquiry  we  answer  in  the  affirmative. 
Though  some  authorities  may  be  found  to  the 
contraiy,  it  may  now  be  said  to  be  well  settled 
that  the  validity  of  a  contract,  the  obligation 
thereof  and  the  capacity  of  the  parties  thereto 
is  to  be  determined  by  the  Ux  hci  caniractus 
<in  the  sense  of  the  place  of  performance)  un- 
less there  be  something  in  the  contract  which 
Is  deemed  hurtful  to  the  good  morals  or  inluri- 
ous  to  the  rights  of  its  own  citizens  by  the  laws 
of  the  State  or  countfy  whose  courts  are  called 
upon  to  enforce  the  contract  made  in  a  foreign 
State  or  country. 

The  notes  involved  in  this  suit  were  made 
In  Kentucky,  payable  there,  the  makers  and 
payers  resident  there,  and  as  we  have  already 
stated  were  valid  there,  and  binding,  and  en- 
forcible  against  the  married  woman  as  fully 
as  if  she  were  a  ferns  mile.  See  Qen.  Stat.  Ky. 
art.  IV,  §  1;  art.  11,  §§  6,  7— where  au- 
thority IB  Kiven  the  circuit  courts  of  that  State 
to  pass  Judgment  of  emancipation  upon  mar- 
ried women  under  certain  circumstances  there- 
in set  forth.  A  certified  copy  of  such  pro- 
ceedings is  exhibited  in  this  record  showine 
compliance  with  the  statute  on  the  part  of 
Mrs.  Queen. 

-  Under  these  facts  what  are  the  powers,  and 
what  is  the  duty  of  the  courts  of  this  State, 
when,  by  reason  of  the  fact  that  the  defendant 
has  property  in  this  State,  we  are  called  upon 
to  enforce,  as  against  a  married  woman,  the 
collection  of  the  amount  due  on  the  notes  in 
question? 

The  general  rule  as  to  the  enforcement  by 
one  State  of  a  contract,  valid  in  the  State 
where  made  and  to  be  performed,  is  not  denied 
bv  the  counsel  for  the  defendant;  but  it  is  in- 
sisted that,  inasmuch  as  a  note  made  by  a  mar- 
ried woman  is  void  under  the  laws  of  this 
8tate,  and  inasmuch  as  it  is  the  fixed  policy  of 
this  State  to  throw  around  married  women  the 
shield  of  disability,  we  should  not,  under  any 
supposed  obligation  of  comity,  entertain  a  suit 
predicated  upon  such  a  contract. 

If  this  were  a  suit  against  a  married  woman, 
a  citizen  of  this  State,  on  a  contract  made  out 
of  this  State,  there  would  be  much  force  in  the 
insistence  of  the  defendant.  But  here  the  law 
of  the  domicil  is  the  same  as  the  law  of  the 
contract,  and  we  merely  encounter  a  confiict 
between  the  law  of  the  contract  and  the  law  of 
the  forum.  In  such  case  especiallv  where  a 
foreign  law  concerns  the  capacity  of  parties  to 
contract,  as  aifected  by  the  disabilities  of  in- 
fancy and  coverture,  the  lex  loci  contractus  is 
10  govern.    Story,  Gonfl.  L.  ^%  103,  241. 

And  although  Chancellor  Kent  in  the  early 
edition  of  his  Commentaries  seemed  inclined  to 
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favor  the  contrary  doctrine  of  the  civilians, 
yet,  in  the  notes  afterwards  added  he  unequiv- 
ocally concurs  in  the  conclusion  of  Mr,  Jus- 
tice  Story.  2  Kent,  Com.  238  note,  458,  450 
and  note.    See  also  Wharton,  Confl.  L.  §  96. 

See  also  a  verv  elaborate  consideration  of  the 
authorities,  in  the  able  opinion  of  Gray,  Ch,  J,, 
in  MWiken  v.  Pratt,  126  Mass.  874,  which, 
while  it  fully  sustains  our  position  here  upon 
principle  and  authority,  goes  much  further 
than  we  are  called  upon  to  do  in  this  cnsc. 
That  bein^  a  case  where  the  married  woman 
domiciled  in  the  State  of  Massachusetts,  where 
such  a  contract  was  void,  made  a  note  in 
Maine  bv  letter,  and  such  a  contract  bcin::^ 
valid  in  Maine,  was  enforced  by  the  courts  in 
Massachusetts. 

It  is  valuable  for  its  research  and  ability,  in 
the  discussion  of  the  question  underlying  the 
one  now  before  us,  and  for  this  reason  is  re- 
ferred to,  without  intending  to  approve,  or 
dissent  from,  the  point  to  which  the  decision 
there  goes. 

Our  own  State  has  more  than  once  recog- 
nized and  eriforced  the  principle  which  is  con- 
trolling in  this  case.  EUioU  Nat.  Bank  v. 
Western  A  A.  B.  Co,  2  Lea,  676;  Bank  oj 
Columbia  v.  Walker,  14  Lea,  299,  ^f^^Talmadge 
V.  North  Am.  Coal  d  Transp.  Co.  8  Head,  387, 
341,  842;  Pearl  v.  Hansborough,  9  Humph.  426, 
488,  486.  See  also  Knowlton  v.  JSrieR  Co.  19 
Ohio  St.  260, 2  Am.  Rep.  895;  Seudder  v.  Union 
NaL  Bank,  91  U.  S.  406j;2i  L.  ed.  245J. 

The  case  of  Bank  of  Louisiana  v.  Williams, 
46  Miss.  618,  12  Am.  Rep.  819,  does  not  stand 
in  the  way  of  the  conclusion  we  have  reached, 
although  some  of  its  argument  may  seem  to  do 
so.  There  the  obligation  of  the  married 
woman  was  dependent  upon  a  charter  of  a 
Louisiana  corporation  authorized  to  lend  money 
to  the  "agricultural  interest  on  notes  and  mort- 
gages" and  to  make  such  contract  with  mar- 
ried women,  and  to  enforce  the  same  against 
their  property.  It  was  held  that  the  Act  in 
question  contemplated  the  emancipation  of  the 
wife,  BO  far,  ana  so  far  onlv,  as  to  capacitate 
her  to  Join  with  her  husbana  in  the  "hypothe- 
catory  obligation,"  and  while  she  thus  sub- 
jected all  her  property  dotal  as  well  as  that 
embraced  in  the  mortgage  it  was  not  intended 
nor  supposed  that  the  obligation  of  the  wife 
eztendea  further  than  to  cover  h^r  dotal  and 
paHtphemal  rights  and  property  in  that  State. 
As  is  said  by  the  learnt  Judge  rendering  the 
opinion  in  that  case: 

"The  transaction  stands  upon  grounds  local 
to  Louisiana  and  a  policy  there  which  is  ex- 
ceptional from  the  general  rule  and  general 
law.  Assuming  as  a  doctrine  of  the  law  that 
the  contract  of  a  married  woman  valid  at  the 
place  where  made  shall  be  so  regarded  every- 
where, does  that  embrace  the  obligation  in- 
curred by  her,  growing  out  of  special  circum- 
stances and  not  included  in  the  general  law, 
and  policv  of  the  place,  but  resting  altogether 
on  special  reasons  and  looking  to  local  property 
for  its  paymentf"^BXid  conti  ouing  it  is  said :  *  *I1 
by  the  law  of  Louisiana,  a  married  woman  was 
competent  to  incur  debts  generally,  and  cover- 
ture imposed  no  disability,  it  would  be  a  dif- 
ferent question  from  that  we  are  dealing  with." 

The  case  at  bar  presents  exactly  that  differ* 
ent  question. 
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Ilere,  as  we  have  seen,  under  the  proceed- 
ings in  Kentucky,  the  disability  of  coverture 
was  absolutely  removed,  and  the  married 
woman  was  authorized  to  contract  debts  gen- 
erally. It  must  be  noticed,  also,  that  in  Rink 
of  Louisiana  v.  Williams  the  married  woman 
was  a  resident  of  Mississippi  at  the  time  she 
made  the  Louisiana  contract,  and  at  the  time 
she  was  sued,  which  presents  a  very  different 
phase  of  the  question  under  consideration. 

Nor  is  there  anything  in  Burehard  v.  Dun- 
bar, 82  111.  450,  25  Am.  Rep.  884,  in  anyman- 
ner  antagonistic.  It  merely  holds  that ' '  W  here 
a  contract  of  an  equitable  character  is  made  in 
another  State  in  which  there  is  no  distinction 
between  the  courts  of  law  and  equity,  it  can 
still  be  en  forced  in  Illinois  only  in  a  court  of 
equity."  It  recognizes  fully  the  doctrine  that 
a  contract  of  a  married  woman,  valid  where 
made,  will  be  held  valid  in  another  State,  but 
decides  that  in  enforcing  such  contract  regard 
must  be  had  to  the  forms  of  pleading  in  force 
in  the  State  where  the  remedy  is  sought.  In 
other  words,  the  lex  loci  fori  determines  the 
nature  of  the  remedy  as  to  parties*,  forms,  etc. 
Under  this  rule  we  act,  in  requiring  the  hus- 
band to  be  a  party  defendant  with  the  wife,  as 
was  done  in  f ne  case  at  bar. 

While  under  the  law  of  Kentucky  this  mar- 
ried woman  has  had  her  disabilities  removed, 
and  can  contract,  sue  and  be  sued  as  a  feme 
sole,  we  recognize  and  enforce  in  this  State  so 
much  of  the  forei^  law  as  determines  and 
fixes  her  liability — m  other  words  the  law  of 
the  contract;  but  in  enforcing  such  liability  in 
the  courts  of  this  State,  if  she  is  plaintiff,  she 
must  sue  by  next  friend  or  with  her  huslMuid; 
and  as  defendant  her  husband  must  be  Joined 
with  her  as  a  party. 

Comity,  as  it  is  sometimes  called,  but  more 
properly  the  rule  of  private  international  law, 
goes  no  further  than  to  require  the  recognition 
and  enforcement  of  the  law  of  the  place  of  the 
contract,  leaving  it  to  the  State  called  upon  to 
enforce  such  law,  by  the  use  of  its  own  forms 
and  machinery,  as  far  as  the  same  can  be  adaptr 
ed  to  the  end  m  view. 

Without  pursuing  this  branch  of  the  case 
fuithcr,  the  court  is  of  opinion  that  the  decree 
of  the  chancellor  dismissing  the  bill  upon  the 
ground  that  no  judgment  could  be  rendered 
against  the  married  woman  on  the  note,  is  er- 
roneous and  should  be  reversed,  and  a  decree 
here  made  in  favor  of  complainants  for  the  full 
amount  of  the  notes  with  interest  and  costs. 

This  brings  us  to  the  consideration  of  the 
second  question  presented  in  this  record.  The 
bill  herein  not  only  attaches  certain  property 
of  the  married  woman  upon  the  statutory 
grounds,  but  seeks  to  set  aside  as  fraudulent  a 
conveyance  made  by  the  married  woman  to  her 
brother  and  codefendant  I.  D.  Miller,  alleging 
that  the  conveyance  was  made  to  hinder,  delay 
and  defeat  complainants  in  the  collection  of 
their  debts.  Much  proof  is  taken  pro  and  con 
as  to  the  bona  fides  of  the  sale  and  conveyance 
to  her  brother. 

With  the  burden  of  proof  on  the  complain- 
ants, and  the  positive  testimony  of  the  parties 
defendant,  we  are  unable  to  discover  anything 
more  for  the  complainants  than  suspicions  pred- 
icated upon  the  relation  of  the  parties,  the  ap- 
parent inadequacy  of  price  and  the  coincidence 
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of  the  conveyance  with  the  maturity  of  a  part 
of  complainants'  debt,  and  the  embarrassed  sit- 
uation of  the  husband  at  the  time;  all  of  which 
may  be  said  to  be  sufficiently  met  and  over- 
come by  the  defendant's  proof,  so  far  as  the 
bill  seeks  to  set  aside  for  fraud  the  sale  of  the 
store  house  and  lot  in  Murfreesboro  to  I.  D. 
MiUer.  But  it  is  charged  in  the  bill  that  if  such 
sale  to  the  brother  be  not  void,  as  made  in  fraud 
of  creditors,  it  is  void  and  of  no  effect,  by  rea- 
son of  the  fact  that  it  was  executed  by  Mrs. 
Queen  without  her  husband  ioining  with  her^ 
and  without  privy  examination. 

The  record  shows  that  the  bill  was  filed  on  De- 
cember 22, 1886.  On  the  21st  of  December,  the 
deed  in  question  was  registered.  It  was  dated 
on  the  18th  of  December,  and  on  the  same  day 
acknowledged  by  Mrs.  Queen  before  a  notary 
public  in  Kentucky.  It  was  not  signed  by  her 
husband,  and  her  acknowledgment  is  m  the 
form  prescribed  by  our  statute  for  persons  sui 
juris.      If    such    acknowledgment,    without 

grivy  examination,  is  void,  then  the  property, 
aving  been  attached  in  this  cause  as  the  proper- 
ty of  Mrs.  Queen,  is  liable  to  be  subjectea  to  the 
satisfaction  of  the  decree  to  be  rendered  against 
her.    Is  it  void? 

The  status  of  this  married  woman  under  the 
proceedingsin Kentucky  where  by  she  was.eman- 
cipated  from  the  disabilities  of  coverture,  how- 
ever much  recognized  and  enforced  in  this  State^ 
as  to  the  validity  of  her  contracts  made  in  that 
State,  cannot  dispense  with  or  in  any  manner 
affect  our  own  laws  with  reference  to  the  con- 
veyance of  real  estate  situated  here,  nor  the  pre- 
requisites for  registration  of  deeds  as  against 
creditors.  So  we  must  look  to  the  laws  of  our 
own  State  alone,  to  determine  the  sufficiency  of 
the  acknowledgment  of  this  deed. 

There  had  b^n  an  antenuptial  contract  be- 
tween Mrs.  Queen  and  her  then  contemplated 
and  now  husband,  which  was  duly  acknowl- 
edged and  registered  in  Rutherfora  County, 
whereby  the  house  and  lot  in  question  as  well 
as  other  property  was  settled  to  her  sole  and 
separate  us& 

It  is  insisted  by  her  counsel  that,  as  the  own- 
er of  a  separate  estate,  she  has  the  i>owcr  to  dis- 
pose of  her  real  estate  by  a  deed  without  privy 
examination  under  the  authority  of  Sherman  v. 
Turpin,  7  Coldw.  882,  and  under  the  provisions 
of  section  8850  of  M.  &  V.  Code. 

In  Sherman  v.  Turpin  it  was  held  that  privy 
examination  was  not  necessary,  and  that  the  hus- 
band need  not  join  in  the  deed,  conveying  the 
wife's  separate  estate,  where  the  instrument 
creatine  the  estate  gives  her  all  the  powers  of  a 
femescM. 

The  language  of  the  instrument  in  that  case 
as  appears  from  the  opinion  was  as  follows: 
"With  power,  at  her  pleasure,  to  sell,  convey, 
devise  or  otherwise  dispose  of  the  same,  in  and 
when  she  may  see  proper,  as  fully  as  if  she  were 
&feme  sole, "  The  marriage  contract  in  the  case 
at  bar  does  not  in  terms  give  her  a  right  to  con- 
vey as  a  feme  sole.  The  strongest  language 
used,  in  this  respect,  being  "to  her  sole  and 
separate  use  free  from  the  debts,  etc.,  of  her 
husband  with  power  to  the  said  Mary  8.  to  use 
and  dispose  of  the  same  as  she  may  think  prop- 
er both  the  realty  and  the  rents  and  income 
upon  it,  and  the  personalty  and  the  interest  and 
increase  from  it,  and  also  with  power  to  the 
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laid  Mary  8.  to  change  the  rea]ty  iDto  person- 
alty, or  the  penonaltj' into  realty,  when,  and  so 
often,  as  she  may  think  proper."  So  that  the 
case  is  not  controlled  by  Sherman  v.  Turpin, 
which  is  decided  ux>on  the  particular  language 
creatine  the  estate,  which  in  terms  gave  the 
right  <3  disposition  as  fuUy  as  if  she  were  a 
feme  $ote. 

Nor  can  this  deed  be  sustained  tinder  the 
third  section  of  the  Act  of  1869,  1870,  carried 
into  the  Code,  M.  <S^y.  g  8860;  for  if  she  would, 
under  an  instrument  creating  a  separate  estate, 
where  the  power  of  disposition  is  not  withheld, 
Lave  the  ^wer  to  convey  without  her  husband 
joining  with  her,  such  conyeyance  would  not 
be  yalid  unless  her  privy  examination  take 
place  before  a  chancellor,  or  dicuit  judge  of  this 
State,  or  clerk  of  the  county  court,  as  provided 
in  the  second  section  of  said  Act,  carried  into 
the  Cod?,  M.  &  v.,  at  section  8847. 

This  deed  as  we  have  seen,  being  acknowl- 
edged by  the  married  woman  before  a  notary 
public  in  Kentucky,  is  therefore  ineffectual  to 
devest  her  of  her  title  to  the  property  therein 
described;  and  the  same  was  subject  to  the  at- 
tachment in  this  case. 

The  majority  of  the  court  is  of  opinion,  and 
decides,  that  under  the  Act  of  1869,  1870,  a 
married  woman  owning  separate  estate,  where 
there  is  no  restriction  upon  her  power,  is  au- 
thorized to  convey  such  estate  without  her  hus- 
band joining  in  the  deed  where  she  has  a  priv^ 
examination  before  a  chancellor,  or  cu'cuit 
judge  of  this  State,  or  clerk  of  the  county 
court. 

Not  deeming  it  necessary  to  decide  this  ques- 
tion, and  not  being  able  to  agree  with  the  ma- 
jority, I  would  have  preferrS  not  considering 
here  the  effect  of  this  Act  in  the  matter  re- 
ferred to. 

The  majority,  however,  think  it  important 
that  the  question  should  be  settled  and  that  it 
fairly  arises  in  such  manner  as  to  justify  its 
settlement. 


I  content  myself  with  sayini^  that  it  may  be 
admitted  that  the  language  of  the  Act  is  suf- 
flcient  to  justify  such  construction  of  it;  but 
this,  like  all  other  Acts  of  the  Legislature, 
should  be  construed  with  reference  to  the  evil 
intended  to  be  cured,  and  that  by  so  doing  we 
are  enabled  to  arrive  at  the  intention  of  the 
Legislature,  which  is,  after  all,  the  cardinal 
rule  of  interpretation. 

Applving  this  rule  I  am  unable  to  resist  the 
conclusion  that  the  Act  in  question,  as  far  as 
it  relates  to  separate  estates,  was  intended  to 
put  at  rest  the  vexed  question  as  to  the  powers 
of  sale,  etc.,  possessed  by  married  women  over 
their  separate  estates  which  a  series  of  decisions 
in  this  State  had  rendered  troublesome— begin- 
ning with  Morgan  v.  Elam,  4  Yerg.  875,  and 
coming  down  to  Young  v.  Young,  7  Coidw. 
461. 

The  subject  of  her  power  might  well  be  set- 
tied  without  disturbing  the  form  of  uer  con- 
veyance; and  that  in  view  of  the  jealousy  with 
which  our  Legislature,  and  that  of  our  mother 
State  of  North  Carolina  since  the  Act  of  1715, 
has  watched  over  and  provided  for  the  joint 
execution  of  deeds  by  husband  and  wife,  we 
should  not  infer  that  the  Legislature  intended 
in  the  Act  in  question  to  deprive  a  married  wo- 
man of  the  protection  from  extraneous  influ- 
ences, and  ul  advised  action  which  the  hus- 
band's presence  would  be  likely  to  secure  to 
her. 

Without  elaboration,  I  feel  constrained  to  dis- 
sent from  the  holding  of  a  majority  of  my 
brothers  on  the  effect  of  the  Act  in  question. 

Tliis  difference,  however,  does  not  affect  the 
result  already  reached  in  this  cause. 

The  decree  cf  the  Chancellor  toiU  be  reoereed^ 
and  judgment  here  for  the  amount  of  the  notee 
with  interest  and  caste;  and  unless  paid  within 
the  time  to  be  fixed  in  the  decree,  the  property 
attached  including  the  bouse  and  lot  will  be 
sold  to  satisfy  the  judgment. 


NORTH  CAROLINA  SUPREME  COURT, 


John  F.  HOOKER  and  Wife 

John  SUGG,  Admr.,  Appt.' 

(....N.  0 ) 

Where  a  nuui*  after  the  death  of  his  wilSD» 
and  while  he  had  two  ehildren  liyin^, 
a  son  and  a  danghter»  surrendered  a 
policjr  of  insorance  upon  his  liAd  pay- 
able to  his  wife  and  children,  and  took  therefor 
a  paid  ap  polioy,  also  payable  to  his  wife  and 
children,  without  naming  them,  and  at  the  same 
time  took  out  another  polloy«  designating  the 
beneficiaries  in  the  same  terms,  and  after  the 
death  of  his  son  died  without  having  contracted 
another  marriage,  the  proceeds  of  the  latter  pol- 
icy belong  to  the  daughter  and  the  personal  rep- 
resentatives of  the  son.  Including  the  share  which 
would  have  belonged  to  the  wife  if  living;  and 
this  share  did  not  lapse  and  return  to  the  husband 
as  undisposed  of. 


8L.aA. 


(February  26, 1889.) 


I  A  PPEAL  by  defendant  from  a  judgment  of 
ix  the  Greene  Superior  Court  in  favor  of 
plaintiffs  upon  an  agreed  case  submitted  to  the 
court  for  direction  as  to  the  distiibution  of  the 
proceeds  of  certain  policies  of  life  insurance. 
Modified  and  affirmed. 

The  opinion  sufficiently  states  the  facts. 

Messrs,  Theo.  Edwards  and  Geo.  M. 
Lindsey  for  appellant. 

Messrs,  J.i{.  Jackson  and  Strong^t  Gray 
ft  Stamps  for  respondents. 

Smith,  Oh,  J,,  delivered  the  opinion  of  the 
court. 

J.  T.  Freeman,  in  the  year  1867,  obtained 
from  the  j£tna  Life  Insurance  Company  of 
Hartford,  in  the  State  of  Connecticut,  a  policy 
of  insurance  upon  his  life  for  the  sum  of  $5,- 
000,  to  be  paid  at  his  death  to  his  wife  and  chil- 
dren, the  premiums  on  which  were  to  be  paid 
annually,  one  half  in  money,  and  the  other  half 
secured  by  his  note.  At  the  lime  of  the  issue 
of  the  policy  he  had  a  wife,  Leora,  then  living. 
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end  I  wo  cbildren,  tbeir  offspring:  John  H.,  and 
K.  Hooker,  who  intermarried  with  John  F. 
Hooker. 

After  the  death  of  said  Leora,  some  time  io 
1878,  under  an  arrangement  between  the  com- 
pany and  J.  T.  Freeman,  the  policy  was  sur- 
rendered to  the  company,  and  a  paia  up  policy 
for  the  sum  of  $820  issued  in  its  place,  and  in 
consideration  of  the  premiums  theretofore  paid, 
which  sum  was  in  like  manner  made  payable 
to  "his  wife  and  children,"  without,  as  in  the 
previous  one,  designating  anyone  by  name. 
At  the  same  time  a  second  life  policy  was  talfen 
out  for  the  same  sum,  and  essentially  in  the 
same  terms,  payable,  without  naming  them,  to 
*'his  wife  and  children/'  differing  from  the 
former  in  requiring  the  annual  premiums  all 
to  be  paid  in  cash,  the  company  having  made 
this  change  as  to  the  payment  of  premiums  in 
the  form  of  their  life  policies. 

The  son  John  H.  died  during  the  lifetime 
of  his  father,  leaving  a  will  in  which  he  disposes 
of  his  whole  estate;  and  the  defendant,  John 
8ugg,  has  taken  out  letters  of  administration 
witn  the  will  annexed,  on  the  testator's  estate. 
The  jfeme  plaintiff  and  her  brother  paid  the 
premiums  on  the  last  policy  up  to  the  death  of 
her  brother,  and  herself  alone  the  premiums 
thereafter  to  her  father's  death,  in  the  sum  of 
$297;  and  it  is  agreed  that  she  shaU  be  reim- 
bursed out  of  the  funds  derived  under  that 
policy. 

J.  T.  Freeman  died  in  1888,  intestate;  and 
letters  of  administration  on  his  estate,  as  well 
as  on  his  wife's,  have  also  issued  to  the  defend- 
ant, Sugg. 

The  comi>any  has  paid  both  the  sum  agreed 
on  in  the  paid  up  policy  and  the  entire  amount 
due  on  the  last  policy  to  the  defendant,  to  be 
held  subject  to  the  rights  of  the  parties  therein. 

J.  T.  Freeman  died  largely  indebted,  and  in- 
solvent, but  there  are  no  debts  outstanding 
against  the  estate  of  his  deceased  wife,  Leora. 

The  foregoing  facts  are  submitted  to  Uie 
judge  for  his  decision,  of  the  conflicting  claims 
asserted  in  the  pleadines  to  the  fund;  and  it  is 
agreed  that  if  he  shall  sustain  the  plaintiff's 
contention,  he  shall  enter  judgment  for  one 
linlf  of  the  $5,000,  after  deducting  $297  due 
for  premiums  paid  by  her,  which  shall  be 
added  to  the  feme  plaintiff's  moiety  of  the  res- 
idue; if  he  shall  rule  in  favor  of  the  defendant, 
he  shall  enter  judgment  for  the  plaintiff  for 
one  third  of  the  $5,000,  reduced  by  the  amount 
of  the  premiums  so  paid  by  the  feme  plaintiff. 

Upon  the  hearing  of  the  cause  was  entered 
the  following  judgment: 

From  the  facts  agreed  upon  and  submitted 
by  the  parties  in  this  action  the  court  is  of 
opinion,  and  so  adjudges,  that  the  plaintiffs 
are  entitled  to  recover  one  third  of  the  $820  re- 
ceived by  the  defendant  from  the  paid  up  poli- 
cy, and  the  defendant,  as  administrator  of  Leora 
Freeman,  deceased,  and  as  administrator  with 
the  will  annexed  of  J.  H.  Freeman,  deceased, 
is  entitled  to  the  other  two  thirds  of  that  sum. 

"The  court  is  further  of  opinion,  and  so  ad- 
Judges,  that  the  plaintiffs,  as  agreed  upon  by 
the  parties,  are  entitled:  first,  to  be  paid  out  of 
the  $5,000,  received  by  the  defendant  from  the 
$5,000  policy,  one  half  the  amount  of  the  pre- 
miums paid  by  the  feme  plaintiff  on  said  policy, 
with  interest  on  same  from  the  time  such  pre- 
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miums  were  paid;  teeond,  are  entitled  to  re- 
cover one  half  of  the  remainder  of  said  ^,000. 
And  the  defendant,  as  administrator  wiUi  the 
will  annexed  of  J.  H.  Freeman,  deceased,  ia 
entitled  to  the  balance  of  said  $5,000. 

*'  These  plaintiffs  will  recover  tlieir  costs  in 
this  action.'' 

From  this  judgment  the  defendant  appeals. 

The  premiums  having  been  paid  in  equal 
parts  by  the  daughter  and  son  up  to  his  death, 
and  by  her  alone  since,  in  the  several  sums 
and  at  the  several  dates  set  out  in  the  com- 
plaint, for  which  she  is  to  be  reimbursed,  those 
several  sums,  and  not  the  half  of  each,  as 
ruled  by  the  judge  under  a  misapprehension 
of  the  terms  of  the  concession,  with  interest  on 
separate  portions,  which  make  the  ag;gregate 
of  $297,  must  be  allowed  the  feme  ^iniLff, 
and  deducted  from  the  full  amount  of  the  in- 
surance. With  this  correction,  there  is  no 
error  in  that  part  of  the  ruling. 

The  question  as  to  the  distribution  of  the 
sum  paid  upon  the  surrendered  policy  is  not 
subtnitted  to  the  judge,  and  we  suppose  is  not 
a  subject  of  controversy;  and  consequently  the 
ruling  is  confined  to  the  disposition  of  the 
other  fund.  If  the  contention  be  sustained 
that  will  entitle  the  wife  to  a  share  of  it,  as  she 
would  be  if  living  at  the  time  when  that  insur- 
ance was  effected,  it  would  go  to  her  adminis- 
trator; and,  the  defendant  being  both  her  and 
her  husband's  representative,  there  being  no 
debts  of  hei-s  to  be  provided  for,  it  would  be 
held  by  the  defendant  in  his  latter  capacity 
and  become  liable  to  his  debts. 

The  provision  in  the  Constitution  (art  10, 

7)  which  authorizes  such  an  insurance  for 

e  benefit  of  the  wife  and  children,  not  as 
yet  regulated  by  statute,  clearly  looks  to  a  pro- 
ylsion  for  them,  so  that  they  may  not  be  left 
destitute  by  the  death  of  an  insolvent  husband 
and  father,  and  is  personal  to  them  when  they 
survive. 

The  defendant's  counsel  maintain  the  propo- 
sition that  the  substituted  policy  takes  the 
place  of  the  other,  and  inures  to  the  advantage 
of  the  same  beneficiaries,  as  would  the  first 
have  done  if  it  had  been  kept  up  accord- 
ing to  its  terms,  the  effect  of  which  would  be 
to  subject  the  wife's  share,  as  sug^ted,  to  her 
husband's  debts — a  result  which  it  was  his  in- 
tention to  guard  against;  and  yet -this  would 
have  followed  but  tor  the  renewal. 

The  terms  of  the  policy  constitute  a  contract 
of  the  company  to  pay  the  spccitied  amount  to 
the  beneficiaries  designated,  and  create  direct 
legal  relations  between  them.  How  could  this 
be  in  regard  to  the  wife,  no  longer  living? 
And  how  can  it  be  supposed  that  he  intended 
to  provide  for  her?  The  new  policy  super- 
sedes, but  does  not  continue  in  force,  that 
whose  place  it  takes,  and  must  be  construed 
in  accordance  with  the  then  existing  condi- 
tions. Inadvertently,  perhaps,  but,  if  mserted 
intentionally,  the  insertion  of  the  wife  as  a 
beneficiary  is  a  nullity,  so  far  as  it  may  have 
reference  to  the  deceased,  and  could  only  have 
operation  as  a  reference  to  one  whom  he  might 
afterwards  marry,  and  thus  bring  within  the 
terms  of  the  policy. 

It  is  unnecessary  to  consider  the  possible  ef- 
fect of  a  future  marriage  upon  the  interests  of 
the  children, .  since  the  event  did  not   take 


Ui< 


1869. 


Holmes  v.  Taliada. 


219 


plaoe.  There  are  but  two  aspects  presented  in 
the  case  before  us — in  the  one  of  which  the 
one  third  lapses  and  returns  to  the  husband  as 
midispofied  of ,  and  in  the  other  the  entire  sum 
belongs  to  the  children;  and  we  concur  with 
the  court  in  the  ruling  in  their  favor. 

In  Chnigland  ▼.  8mih,  70  N.  G.  808,  the  re- 
latione of  a  parent  who  insures  his  own  life  for 
the  benefit  of  his  children  are  deemed  analo- 
gous to  those  assumed  when  proyiding  for  them 
bj  a  testamentary  disposition  of  his  property, 
both  being  posthumous  benefits  secured;  and 
hence  the  rules  for  interpreting  the  will  8f  a 
testator  may  guide,  as  far  as  they  are  applicable, 
in  ascertaining  the  legal  e£Fect  of  this  clause  in 
the  policy.  The  dif^rence  in  the  cases  con- 
ust3  in  the  fact  that  the  interest  vests  under  the 
policy  at  once  upon  its  execution,  while  it  does 
not  under  the  will  untU  the  death  of  its  maker; 
and  hence  we  do  not  concur  in  the  opinion  de- 
livered by  Rodman,  J,,  so  far  as  it  concedes  a 
power  of  revocation  to  reside  in  the  party  in- 
suring. 

The  contract  may  be  annuUed  bv  the  com- 
pany in  case  of  the  failure  of  the  other  party  to 
fulfill  his  contract  stipulations;  but  the  dispos- 
al of  the  fund,  while  the  policy  remains  in  force, 
is  not  under  his  control  Bliss,  Ins.  2d  ed.  517; 
Forteaeus  v.  Barnett,  8  Myl.  &  E.  86;  Otis  v. 
Beckwith,  49  HI.  121,  and  cases  cited. 


As  the  attempted  securing  a  share  to  the  de 
ceased  wife  is  nugatory  ana  unavailing,  there 
seems  to  be  no  alternative  but  to  give  the  en- 
tire fund  to  the  living  daughter  and  the  ad- 
ministrator of  the  deceased  son ;  for  it  is  evi- 
dent the  entire  sum  was  intended  for  none 
others,  and,  being  void  as  to  one,  the  provision 
Inures  wholly  to  the  others.  In  case  a  legacy 
is  given  to  a  class  of  persons,  as  to  tenants  in 
common  or  to  children,  in  case  of  the  death  of 
one  before  the  vesting  it  inures  to  the  surviv- 
ors of  the  class.  2  Wms.  £xrs.  882;  Toll 
Exrs.  808. 

So,  if  "  children"  be  designated  in  a  life  pol- 
icy as  beneficiaries,  the  interest  vesting  at  once 
is  in  such  as  then  meet  the  description,  and  is 
not  devested  in  favor  of  survivors  by  a  death 
afterwards.  We  have  not  been  able  to  find  an 
adjud^  case  shedding^  light  upon  the  con- 
struction of  the  like  or  similar  words  found  in 
defining  the  parties  for  whose  benefit  a  life  pol- 
icy has  been  taken  out;  but  our  conclusions 
seem  to  be  a  fair  and  reasonable  interpretation 
of  the  clause  before  us,  as  it  certainly  subserves 
the  ends  that  the  father  had  in  view  in  secur- 
ing this  fund  to  his  family,  constituted,  in  this 
case,  of  his  son  and  daughter. 

Subject  to  the  correction  which  makes  the 
advances  of  the  daughter  to  be  paid  in  full  and 
not  a  moiety  only,  the  judgment  is  afflrmed. 


PENNSYLVANIA  SUPREME  COURT. 


John  HOLMES,  Plff,  in  Err., 

V. 

Elizabeth  TALLADA  et  al. 
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LlAnd  purchased  In  lier  own  name  by  a 
L  wifbtovHiomlierhnflbanilg^Teachedlc 

fbr  pensUm  money  which  she  colleoted  and 
invested  in  thereat  es&te,  is  exempt  from  seizure 
for  his  debts  under  United  States  Bevised  Statutes, 
9  4747,  providing  that  pension  money  ^'shall  Inure 
wholly  to  the  benefit  of  such  pensioner.** 
S.  It  ncifunn  tbattfbr  retauAng  to  apply  pen- 
sion money  in  his  poeseasioa  to  the  payment  of 
his  debts  a  pensioner  oannot  be  proceeded  a^nst 
under  the  Pennsylvania  Act  of  1842,  providing 
that  any  person  who  shall  secrete  any  of  his 
property  with  intent  to  defraud  any  creditor 
shall  be  guilty  of  a  misdemeanor  and  sentenced 
to  pay  a  fine  and  undergo  an  imprisonment. 


(March  25. 1889.) 

ERROR  to  the  Common  Pleas  of  Bradford 
County,  to  review  a  judgment  in  favor  of 
defendants  in  an  action  of  ejectment.  Af- 
firmed. 

Jackson  Tallada  was  indebted  by  judgment 
to  John  Holmes.  Process  having  been  issued, 
the  sheriff  levied  upon  certain  real  estate  which 
was  claimed  by  Tallada's  wife  as  property  be- 
longing to  her  and  her  heirs,  and  the  sale  there- 
of was  forbidden.  The  property  was  never- 
theless sold  and  bid  in  by  Holmes,  who  then 
brought  this  action  to  recover  possession. 

At  the  trial  before  Wilson,  F.  J.,  Jackson 
Tallada  disclaimed  all  interest  in  the  propertv, 
and  the  court  entered  a  compulsory  nonsuit, 
which  it  subsequently  refused  to  take  off  and 
plaintiff  took  this  writ  alleging  as  error  the 
above  action  of  the  court 


NoTS.— lYoteetiofi  cf  pension  money  from  aUaah- 

msnL 

A  debtor  may,  in  good  faith,  either  selj  at  give 
away  property  which  is  exempt  from  execution 
and  placed  by  law  beyond  the  reach  of  process,  to 
subject  it  to  the  payment  of  his  debts.  IVturote  v. 
Oirr,  6  West  Bep.  281, 106  Ind.  123. 

In  such  case  creditors  sustain  no  injury;  and  un- 
less the  transaction  is  merely  colorable,  and  tainted 
with  actual  fraud,  the  law  does  not  denounce  it  as 
fraudulent.  McLean  v.  Hess,  4  West.  Bep.  661: 106 
Ind.  566;  Burdge  v.  Bolin,  8  West.  Bep.  666,  106  Ind. 
175. 

The  protection  of  pension  money  from  attach- 
ment process  is  extended  so  long  as  the  money  re- 
mains In  the  pension  office  or  its  agencies  or  is  in 
"^course  of  transmission"  to  the  pensioner;  it  is 
money  due  or  to  become  due,  that  is  protected  by 

8L.R  A. 


law.  Friend  v.  Garcelon,  77  Maine,  25;  Oavanaugh 
V.  Smith,  84  Ind.  880;  Eaurote  v.  Garr,  6  West  Bepb 
281,  108  iDd.  128. 

The  pension  Is  in  ^^course  of  transmission**  while 
in  the  form  of  a  check— this  being  a  mere  Instru* 
mentality.    U.  8.  Bev.  Stat.  9  4766. 

It  is  In  "course  of  transmission"  while  the  check 
Is  In  the  hands  of  an  intermediate  collecting  party 
and  until  he  gets  the  money.  Kellogg  v.  Walte,  12 
Allen,  688. 

It  is  only  after  the  money  comes  into  the  hands 
of  the  pensioner  that  It  is  liable  to  be  seized  by  his 
creditors.  State,  Jardain,  v.  Falrton  Sav.  Fund  & 
Bldg.  Aaso.  4i  N.  J.  L.  876:  Grans  v.Wblte,  27  Kan. 
810. 

The  conveyance  or  gift  of  the  check  to  the  wife 
is  not  invalid  as  against  creditors  l>ecause  It  is  ex- 
empt from  attachment  by  creditors.  Stevenson  v. 
White,  6  Allen,  14B. 


See   also   7    L.   R.    A.   557;    8    L.  R.  A.  552;  11  L.  R.  A.  110. 
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I    Further  facts  appear  in  the  opinion. 
Mr,  James  wood*  for  plaintiff  in  error: 
That  this  property  was  subject  to  seizure 

and  sale,  see — 
Rxdle  V.  Rhodes,  7  Cent.  Rep.  «56,  116  Pa. 

185;  Spelma%  v.  Aldrieh,  126  Mass.  118;  8taU, 

Jardain,  y.  Fairton  8av,  Fund  db  Bldg,  Asao. 

44  N.  J.  L.  876. 
Mr,  D.  C«  DeWitt,  for  defendants  in  error: 
As  tending  to  show  that  this  property  could 

not  be  reached  by  creditors,  see — 
Bundle  v.  Seheelz,  2  Miles,  880;  Eutchimon 

V.  Qormley,  48  Pa.  270;  Elayn*8  App.  67  Pa. 

867;  Hayward  v.  Clark,  50  Vt.  612;  Clovrk  v. 

Ingrdham,  15  Phila.  646. 


If  Ch,  J.,  deliyered  the  opinion  of 
the  court: 

It  is  not  disputed  that  the  money  with  which 
the  defendant,  Elizabeth  Tallada,  purchased 
the  real  estate  in  controversy  was  given  to  her 
by  her  husband,  Jackson  'mlada,  and  that  at 
the  time  of  such  gift  he  was  indebted  to  the 
plaintiff. 

Jackson  Tallada  received  a  check  of 
$1,642.60,  for  accrued  pension,  in  April,  1885; 
he  indorsed  this  check  and  gave  it  to  his  wife, 
who  drew  the  money  and  applied  it  to  the  pur- 
chase of  the  real  estate  in  controversy,  taking 
the  title  in  her  own  name. 

The  precise  question  raised  by  this  record  is 
whether  said  real  estate  is  liable  to  seizure  for 
her  husband's  debt.  In  an  ordinary  case  such 
a  gift  by  the  husband  to  his  wife  would  not  be 
good  as  against  existing  creditors  of  the  for- 
mer. 

Section  4747  of  the  Pension  Laws  of  the 
United  States  provides  that  "No  sum  of  money 
due,  or  to  become  due  to  any  pensioner,  shad 
be  liable  to  attachment,  levy  or  seizure  by  or 
under  any  legal  or  equitable  process  whatever, 
whether  the  same  remains  with  the  pension 
office,  or  any  officer  or  agent  thereof,  or  is  in 
course  of  transmission  to  the  pensioner  entitled 
thereto,  but  shall  inure  wholly  to  the  benefit 
of  such  pensioner." 

This  Act  not  only  protects  the  pension  money 
from  attachment  while  on  its  way  to  the  pen- 
sioner, but  it  goes  further,  and  declares  that  it 
"Shall  inure  wholly. to  the  benefit  of  such  pen- 
sioner." 


We  need  not  discuss  the  question  whether 
property  purchased  by  a  pensioner  with  the 
pension  money,  and  held  in  his  own  name, 
would  be  liable  to  execution  for  his  debts.  No 
such  question  is  before  us. 

What  we  are  called  upon  to  decide  is  whether 
it  was  a  fraud  upon  creditors  for  Jackson 
Tallada  to  give  this  money  to  his  wife  for  the 
ptirpose  of  purchasing  a  home  for  their  Joint 
benefit. 

In  BozdU  v.  Bhodea,  116  Pa.  129,  7  Cent.  Rep. 
656.  the  pensioner  had  deposited  the  pension 
money  with  a  bailee  for  safe  keeping,  and  it 
was  held  that  it  could  be  attached  m  the  hands 
of  the  bailee. 

So  here,  if  Jackson  Tallada  had  deposited 
the  money  in  hU  own  name  in  bank,  it  might, 
under  the  authority  cited,  have  been  liable  to 
attachment.  But  the  words  in  the  Act  of 
Congress,  '*Shall  inure  to  his  own  benefit," 
mean  something. 

We  think  the  rational  interpretation  of  this 
langua^  is  that  the  pensioner  ma}^  use  the 
money  m  any  manner  he  may  see  proper  for 
his  own  benefit,  and  to  secure  the  comfort  of 
his  family,  free  from  attacks  of  creditors.  The 
money  cannot  be  attached  in  transit  from  the 
government  to  him;  and  when  once  in  his  own 
possession,  I  apprehend  he  could  not  be  pro- 
ceeded against  under  the  Act  of  1842,*  for  re- 
fusing to  apply  it  to  the  payment  of  bis  debts. 
In  his  hanas  it  was  not  liable  to  seizure,  and 
the  ^t  of  It  to  his  wife  was  not  a  fraud  upon 
creditors.  This  privile^  is  a  right  which  the 
government  has  ^ven  him  in  recognition  of  his 
services  in  its  defense. 

Judgment  afflrmed. 

McCoUum  and  Mitchell,  JJ,,  absent. 

«The  material  portion  of  that  Act  is  as  f  qUowb: 
"Any  person  who  shaJi  remove  any  of  bis  prop- 
erty out  of  any  county,  with  intent  to  prevent  toe 
same  from  being  levied  upon  by  any  execution,  or 
who  shall  secrete,  assign,  convey  or  otherwise  dis- 
pose of  any  of  his  property,  with  intent  to  defraud 
any  creditor,  or  to  prevent  such  property  being 
made  liable  for  the  payment  of  his  debts  ...  on 
conviction  thereof,  shall  be  guilty  of  a  inlsde- 
meanor,  and  be  sentenced  to  pay  a  sum  not  exceed- 
ing the  value  of  the  property  or  effects  so  secreted* 
assigned,  conveyed  or  otherwise  disposed  of  or 
concealed,  or  in  respect  to  which  such  collusion 
shall  have  taken  place,  and  undergo  an  imprison- 
ment, not  exceeding  one  year.   [Bep.] 


KENTUCKY  COURT  OF  APPEALa 


COMMONWEALTH  OF  KENTUCKY, 

Appt,, 

V. 

Washington  BOWMAN. 
(-...Ky.....) 

The  State  of  Kentucky  cannot  maintain 
a  suit  in  the  courts  of  that  State  to  cor- 
rect  a  patent  for  and  reinvest  Itself  with  title  to 
lands  Included  within  the  strip  that  by  compact 
with  the  State  of  Tennessee,  before  the  patent 
was  issued,  had  been  brought  under  the  sover- 
eignty of  the  latter  State,  with  the  right  only  on 
the  part  of  Kentucky  to  dispose  of  it  by  grant  or 
otherwise,  especially  when  much  of  the  land  has 
been  sold  and  is  not  in  the  possession  of  or 
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claimed  by  the  patentee  or  his  heirs.  Any 
remedy  which  exists  must  be  enf  oroed  in  the 
courts  of  Tennessee. 

(March  7, 1880D 

APPEAL  by  the  Commonwealth,  from  a 
judgment  of  the  Circuit  Court  of  Whitley 
County  dismissing  for  want  of  jurisdiction  an 
action  brought  to  cancel  a  patent  to  certain 
lands  and  regain  the  title  thereto.     Affirmed, 

The  case  sufficiently  appears  in  the  opinion. 

Mesftrs,  N.  A.  Richardsont  S.  F.  J« 
Trabue  and  E.  F.  Trabue  for  the  Coio- 
monwealth. 

Mr.  &.  B.  Dishman  for  appellee. 
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Mbbcbb  t.  Cobbin. 
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%  Jl,  ddiyered  the  opinion  of  the 
court: 

Prior  to  the  year  1820  the  Slates  of  Ken- 
tucky and  Tennessee,  with  a  view  of  fixing 
definitely  the  boundary  line  between  the  two 
Stales,  appointed  commissioners  for  that  pur- 
pose, John  J.  Crittenden  and  Robert  Trimble 
adjnf  for  Kentucky  and  Felix  Grundy  and 
Wilham  L.  Brown  for  the  State  of  Tennessee. 

The  commissioners  having  agreed  on  the 
boundary  line,  prepared  articles  of  agreement 
to  that  effect  that  were  ratified  by  the  Legisla- 
tures of  the  two  States. 

It  was  provided  in  one  of  the  stipulations  of 
the  compact  that  a  certain  strip  of  land  lying 
between  Walker's  line  and  the  line  of  latitude 
86""  and  8CK  north,  was  the  property  of  and  sub- 
ject to  the  disposition  of  the  State  of  Kentucky, 
and  idthough  within  the  State  of  Tennessee, 
giving  to  Unlucky  the  right  to  make  all  laws 
necessary  and  proper  for  disposing  of  said 
Umd.     See  Gen.  Stat.  art.  5,  chap.  8. 

It  was  also  provided  that  an  v  grant  or  grants 
Kentucky  might  make  for  this  land  &ould 
"be  received  in  evidence  in  all  the  courts  of 
law  and  equity  in  the  State  of  Tennessee,  and 
be  available  to  the  party  deriving  title  under 
the  same,"  with  the  further  proviso  **  that  the 
land  referred  to  in  this  article  shall  not  be  sub- 
ject to  taxation  by  the  State  of  Tennessee  for 
live  years,  except  so  far  as  the  same  may  in  the 
meantime  be  appropriated  by  individuals." 

The  sovereignty  of  the  State  of  Tennessee 
has  extended  over  this  territory  from  the  date 
of  the  compact  until  the  present  time,  with  the 
right  only  on  the  part  of  Kentucky  to  dispose 
of  it  by  grant  or  otherwi<^  Under  this  com- 
pact the  State  of  Kentucky,  in  the  year  1886, 
issued  a  patent  to  one  Cornelius  Bowman  that 
embraces  7,100  acres  of  land  lying  between 
Walker's  line  and  the  line  of  86%  8(r  north. 

The  State  of  Kentucky  is  now  claiming  that 
the  patent  was  for  only  1,400  acres  of  this  land, 
the  patentee  Bowman,  representing,  at  the  time 


he  obtained  the  patent,  that  other  patents  had 
been  issued,  or  surveys  made,  covering  the 
most  of  the  land  within  his  patent  boundary, 
leaving  only  1,400  acres  of  vacant  land;  that 
his  representations  were  false  and  frhudulent, 
and  so  known  to  be  by  him,  he  knowing,  when 
he  obtained  the  patent,  thai  only  800  acres  of 
the  survey  had  been  previously  patented.  The 
State,  therefore,  seeks  to  cancel  the  patent  and 
reinvest  itself  with  title. 

Cornelius  Bowman  is  dead,  and  one  of  his 
children,  Wasbin^on  P  jwman,  is  made  a  de- 
fendant to  the  action. 

This  patent  had  been  issued  nearly  half  a 
century  before  this  present  action  was  insti- 
tuted, and  the  whole  of  the  land  in  contro* 
versy  having  been  actually  patented,  and  the 
jurisdiction  over  it  by  this  State  entirely  ex- 
hausted forty-eight  years  ago,  and  that  juris- 
diction or  power  over  it  confined  alone  to 
the  right  to  dispose  of  this  land,  we  perceive 
no  reason  for  disturbing  the  title  of  those  in 
possession,  or  the  existence  of  any  lurisdiclion 
in  this  court  to  oust  those  from  tb6  land  within 
the  State  of  Tennessee,  the  courts  of  the  latter 
having  the  jurisdiction  of  both  the  person  and 
the  thing  sought  to  be  recovered. 

A  cancellation  of  the  patent  is,  in  effect,  a  re- 
covery against  those  in  possession,  when  it  seems 
to  us  plain,  from  the  compact  between  the  States, 
that  when  this  land  was  granted  all  the  power 
of  this  State  over  it  ceased,  and,  if  any  remedy 
exists,  it  must  emanate  from  the  courts  of  Ten- 
nessee. Besides,  it  appears,  from  the  answer 
filed  in  this  case,  that  much  of  this  land  has 
been  sold  and  not  in  tiie  possession  of  or 
claimed  by  the  heirs  of  the  patentee,  and,  if 
the  courts  of  Kentucky  had  the  jurisdiction  to 
determine  the  rights  of  these  parlies  after  the 
laspse  of  half  a  century,  we  would  lie  reluc- 
tant to  disturb  those  who  entered  under  or  de- 
rived title  through  this  patentee. 

J%e  dismissal  of  the  action  for  want  of  juriS" 
diction  was  proper,  and  is,  thertfore,  affirmed. 


INDIANA  SUPREME  COURT. 


Edward  H.  MERCER,  Appt,, 

e. 
David  CORBIN. 

(....Ind.....) 

L  Tbere  mmy  be  aji  fusilonable  aoaault 
and  iMtttexT'  without  any  actual  or  speolllo 
intent  to  commit  that  offense. 

t,  A  peraon  riding  a  bicycle  who  recklesBly 
runs  against  a  person  standing  with  his  back 
partially  toward  him,  when  he  can  avoid  dolnff 
so  by  the  exercise  of  the  sUffhtest  care,  is  ffuUty 
of  an  aflsault  and  battery. 

«.  A  sidewalk  is  intended  fbr  the  use  of 
pedestrianSff  and  a  person  on  a  bicycle  makes 
an  unlawful  use  of  it  when  he  rides  or  drives  his 
bicycle  along  it  longitudinally. 

4.  A  bicycle  must  be  regarded  as  a  vehicle. 

fi-The  exclusion  of  testimony  will  not  be 
presumed  error  where  the  evidence  is  not  in  the 
record,  and  there  is  nothing  to  show  that  it  was 
not  excluded  because  Intrinsically  incompeteot 
or  a  mere  repetition  of  testimony  already  given, 
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dfebruary  28, 1889.) 

APPEAL  by  defendant,  from  a  Judgment  of 
tbe  Circuit  Court  of  Miami  County  in  favor 
of  plaintiff  in  an  action  to  recover  damages  for 
an  alleged  assault  and  batterv.    Afflrmed, 

The  facts  are  fully  stated  in  the  opinion, 

Messrs.  SidneyKeith.  Jacob  S.  Slick 
and  Walker  ft  McClintic,  for  appellant: 

Appellee  charges  the  appellant  with  having 
committed  an  assault  ana  battery,  that  is,  an 
intentional,  willful  trespass  upon  him. 

1  Russell.  Crimes,  p.  750;  2  Greenleaf,  Evi- 
dence, p.  69. 

Assault  and  battery  is  an  intentional  tres- 
pass, and  without  the  element  of  willful  pur- 
pose, no  act  of  assault  and  battorv  i<*  possible. 

Ind,  etc,  R,  Co,  v.  Burdge,  94  Ind.  40. 

A  party  who  has  the  burden  of  pr  of  cannot 
recover  upon  a  special  verdict,  or  special  find- 
ing, unless  all  the  facts  essential  to  his  recovery 
are  found  in  his  favor.  Our  cases  are  all  to  lb o 
effect  that,  if  the  finding  or  verdict  la  silent 


See   also   3   L.   R.   A.    394;    8    L.    R.  A.  772;  32  L.  R.  A.  651;  33  L.  R.  A.  356. 
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upon  a  material  point,  It  is  deemed  to  be  against 
the  party  who  has  the  burden  of  proof. 

Vinton  v.  Baldwin,  06  Ind.  488.  See  also 
Piithburgh,  etc,  B.  Co.  ▼.  Spewser,  98  Ind.  186, 
108;  Strapes  v.  Oreene  Oo.  73  Ind.  43;  DisBon  t. 
Dvke,  85  Ind.  484. 

In  this  case  the  special  Terdict  shows  that 
fome  factor  facts  which  it  was  essential  for  the 
appellee  to  prove  in  order  that  he  be  entitled  to 
recover,  are  not  found. 

In  the  statute  of  this  State  respecting  assault 
and  battery,  it  is  stated  that  "  Whoever  in  a 
rude,  insolent  or  angry  manner  unlawfully 
touches  another  is  guilty  of  an  assault  and  bat- 
tery." 

Rev.  Stat.  1881,  §  1911. 

Under  that  statute  intention  is  an  essential 
element  of  the  o£Fense. 

Ind,  etc,  B,  Co.  v.  Burdge,  94  Ind.  46;  Diaxm 
y.  Duke,  86  Ind.  484. 

Defendant  should  have  been  permitted  to 
show  that  it  was  not  his  intention  to  injure 
plaintiff. 

3Greenle&f,  Evidence,  g  94;  FitxtonY.  Bauer, 
67  111.  183. 

Plaintiff  cannot  declare  on  one  theory  and 
recover  on  another. 

Louimlle  etc.  B.  Go,  t.  Qodman,  3  West. 
Rep.  836,  104  Ind.  494;  Boardman  v.  Oriffln, 
63  Ind.  106;  Hays  v.  Carr,  88  Ind.  376;  ThomoM 
y.  DaU,  86  Ind.  486:  Lake  JS^ore  eU.  B,  Co.  v. 
Bennett.  89  Ind.  467;  Clewland  ete.  B.  Oo.  y. 
Wynant,  100  Ind.  160;  Brawn  v.  WiU,  1  West. 
Rep.  180,  108  Ind.  ll-Haeeelman  v.  Carroll, 
103  Ind.  168;  Bixel  y.  Bixel,  6  West.  Rep.  866, 
107  Ind.  684. 

Meeen.  GeorM  W.  Holman,  WlllUun 
HeHahon»  Edward  Calkias  and  John  L. 
for  appeUee. 


Elliotit  Oh.  J.,  delivered  the  opinion  of  the 
court: 

The  single  count  of  the  complaint  duu'ges 
that  the  appellant  "assaulted,  beat  and  wound- 
ed the  p^intiff."  The  answer  is  the  general  de- 
nial. The  issue  presented  for  trial,  therefore, 
was.  Did  the  appellant  commit  an  assault  and 
battery  upon  the  person  of  the  appellee? 

The  material  facts  embodied  in  Uie  special 
verdict  may  be  thus  summarized: 

On  the  afternoon  of  the'lOth  day  of  May, 
1884,  the  appeUee  was  standing  on  apubfic 
sidewalk  in  the  Town  of  Rochester.  Ete  was 
standing  near  the  outer  edge  of  the  pavement 
facing  the  northeast,  and  ine  appellant,  com- 
ing from  the  west,  rode  a  bicycle  against  him, 
threw  him  down  and  severely  hi  juiea  him.  The 
sidewalk  was  fourteen  feet  in  width  and  there 
was  nothing  to  obstruct  the  view  or  passage  of 
the  appellant  The  verdict  states  that  the  "de- 
fendant carelessly,  recklessly  and  rudely  ran 
against  and  upon  said  Corbin." 

If  the  appellant  were  charged  with  a  tort 
based  on  mere  negligence,  the  right  of  recovery 
would  be  perfectly  clear,  for  there  can  be  no 
doubt  that  the  appellant  was  guilty  of  culpable 
negligence.  The  complaint,  however,  does  not 
proceed  upon  the  theoiy  that  the  wrons:  was  a 
mere  negligent  one,  and  we  cannot  sustain  the 
recovery  upon  anv  other  cause  of  action  than 
that  set  forth  in  the  complaint.  Field  v.  Feder, 
30  N.  E.  Rep.  139;  Palmer y.  Chicago  etc  B.Co. 
J 13  Ind.  360  [11  West.  Rep.  676]. 
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There  must  be  sometbine  more  than  a  mere 
negligent  touching  of  a  plfdntifiTs  person  in  or- 
der to  constitute  an  assault  and  battery.  It  is, 
however,  not  essential  that  there  should  be  a 
direct  or  specific  intention  to  commit  an  assault 
and  battenr  at  the  time  violence  is  done  a  plaint- 
iff. The  facts  mav  be  such  as  to  create  an  im- 
plied or  constructive  intention  to  do  a  wrongful 
act;  although  there  is  no  direct  or  specific  un- 
lawful intention.  Palmer  y.  Chicago  ete.  B^ 
Oo.  euvra. 

In  the  case  referred  to  we  said:  "The  author> 
ities,  from  the  earliest  years  of  the  common 
law,  recognize  the  rule  that  there  may  be  a 
willful  wrong  without  a  direct  design  to  do 
harm.  The  principle  has  been  applied  to  fu- 
rious driving,  to  the  taking  of  uniuly  animals 
into  crowds,  to  carelessly  &ying  out  poison  for 
rats,  to  want  of  caution  towards  drunken  per- 
sons, and  to  the  careless  casting  of  logs  and  the 
like  upon  highways.  1  Hale,  P.  0.  Ajm.  ed. 
476;  4  Bl.  Com.  Iffi." 

TIic  question  is  fully  and  well  discussed  by 
Mr.  Bishop,  who  says:  "there  is  little  distinc- 
tion, except  in  degree,  between  a  positive  will 
to  do  wrong  and  an  indifference  whether  wrong 
is  done  or  not"    1  Bishop,  Cr.  L.  chap.  30. 

The  principle  we  are  asserting  is  strikingly 
illustiated  in  the  old  cases  wherein  it  was  af- 
firmed that  if  a  man  carelessly  casts  a  log  from 
a  window  upon  a  much  frequented  way  and 
kills  another,  his  offense  is  murder  in  the  sec- 
ond degree;  but  if  the  log  is  cast  upon  a  high- 
way not  much  traveled  the  offense  is  man- 
slaughter. Mr.  Addison  applies  the  general 
principle  to  cases  of  assault  and  battery,  say- 
ing: 

**  An  assault  may  be  committed  without  any 
design  or  intention  to  commit  an  assault;  for, 
if  the  person  of  one  man  is  violently  struck  by 
another  this  is  an  assault,  and  it  is  no  answer 
to  say  that  it  was  done  unintentionally,  as,  for 
instance,  in  endeavoring  to  strike  some  one 
else.  So,  if  a  man  drives  against  and  yiolent- 
ly  upsets  the  plaintiff  in  his  carriage  and 
knocks  him  down,  or  overturns  the  chair  in 
which  he  is  seated,  the  person  thus  striking  the 
plaintiff  or  knocking  him  down  is  guilty  of  an 
assault,  ^though  he  had  no  intention  to  com- 
mit an  assault"  1  Addison,  Torts,  Wood's 
ed.  143. 

In  our  own  reports  is  found  a  very  striking 
illustration  of  the  principle  we  are  discussing. 
In  the  case  referrea  to  a  man  passing  throujSi 
a  public  park  in  the  City  of  Indianapolis  in  the 
early  morning,  aimed  his  pistol  at  a  tree,  drew 
the  trigger  and  killed  a  lad  who  was  several 
hundred  yards  distant  and  who  was  unseen  at 
the  time  the  pistol  was  discharged,  and  the 
court  held  that  the  accused  was  guilty  A  man- 
slaughter.   Flinn  v.  BtaU,  34  Ind.  3^. 

In  the  case  of  Petereon  y.  Haffner,  69  Ind. 
180,  36  Anu  Rep.  81,  a  boy.  In  sport,  but  wan- 
tonly, threw  a  piece  of  mortar  at  another  bo7 
and  accidently  struck  a  third,  and  it  was  held 
that  he  had  committed  an  assault  and  battery. 

The  defendant,  in  the  case  of  Staie  v.  Myers, 
19  Iowa,  617,  recklessly  discharged  a  pistol 
into  a  crowd,  but  without  any  intention  to  hurt 
anyone,  and  a  conviction  for  assault  and  bat- 
tery was  sustained. 

In  Bullock  V.  Bdbeock,  8  Wend.  891,  a  hoy 
aimed  at  a  basket    The  arrow  struck  the 
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plaintiff,  and  ft  was  held  Uiat  an  action  for  as- 
saalt  and  batteiy  would  lie. 

It  was  held  m  QnnmonweaUh  y.  Lister,  15 
Phila.  406,  that  a  man  who  fired  a  pistol  in- 
tendiDg  to  shoot  through  the  floor  of  a  Pull- 
man car»  hut  acddently  hit  a  hyptander,  was 
rightly  conTicted  of  assault  and  battery. 

These  cases  fully  serve  our  purpose,  for  they 
sufficiently  proye  that  there  may  he  an  action- 
able assault  and  battery,  although  there  is  no 
actual  or  specific  intent  to  commit  that  offense. 
They  are,  in  truth,  no  more  than  examples  of 
the  general  rule,  everywhere  prevailing,  that 
from  recklessness  and  wanton  disregard  of  hu- 
man Ufeand  safety,  malice  acd  criminal  intent 
may  be  in  f erred .  Johnwn  v.  Mc  Qmnd,  1 5  Hun , 
293;  Bicker  v.  Freeman,  60  N.  H.  420;  Van- 
denburgh  v.  Truax,  4  Denio,  464;  Welch  v.  Du- 
rand^  86  Conn.  182;  Morris  v.  Piatt,  32  Conn. 
75;  OUirk  v.  Chambers,  L.  R.  3  Q.  B.  Div.  827, 
17  Alb.  L.  J.  458;  Wright  y.  Clark,  50  Vt  130, 
135;  Beg.  y.  Salmon,  28  Alb.  L.  J.  278,  43  L. 
T.  N.  S.  573. 

The  specific  facts  stated  in  the  verdict  lostify 
the  finding  of  the  jury  that  the  act  of  the  ap- 
pellant was  a  rude  and  reckless  one,  and  they 
also  Justify  the  1ml  conclusion  that  there  was 
such  a  reckless  disregard  of  consequences  as 
to  imply  an  intention  to  assault  the  appellee. 
They  fully  supply  the  srounds  for  inferring 
the  constructive  intent  which  makes  a  wrong- 
ful act  willful  or  intentional. 

There  was  at  least  ten  feet  of  the  sidewalk 
entirely  unobstructed,  and  the  slightest  regard 
to  the  safety  of  the  appellee  wmild  have  en- 
abled the  appellant  to  avoid  doing  harm  to 
him.  There  is  no  reason  why  the  appellant 
might  not,  with  the  slightest  care,  have  passed 
the  appellee;  and  bis  failure  to  use  this  care 
implies  a  willingness  to  inflict  the  injury  which 
he  did  in  fact  inflict  upon  the  appellee.  As  the 
consequences  of  his  wrongful  and  reckless  dis- 
regara  of  the  rights  of  others  led  to  the  injury, 
he  must,  under  the  familiar  rule,  be  presumed 
to  have  intended  that  such  consequences  should 
result    Peier9(m  v.  ffaffr^er,  eupra. 

If,  therefore,  it  be  conceded  that  the  appel- 
lant had  a  right  to  ride  his  bicycle  upon  a  way 
set  apart  for  the  use  of  footmen,  he  is  never- 
theless liable  in  this- action. 

Whether  the  appellant  had  aright  to  ride  his 
bicycle  upon  the  footway  is  a  question  which 
deserves  consideration.  This  question  would  be 
important  in  the  absence  of  any  statute,  and  it 
Is  Uie  more  important  because  of  our  statute 
which  readd  thus:  "It  shall  be  unlawful  for 
any  person  to  ride  or  drive  upon  the  brick, 
stone,  plank  or  gravel  sidewalk  of  any  town  or 
village,  or  upon  any  similar  sidewalk  for  the 
use  of  foot  passengers  in  this  State,  unless  in 
the  necessary  act  of  crossing  the  same."  Rev. 
Stat.  1881,  §  8361. 

Sidewalks  are  intended  for  the  use  of  pedes- 
trians, and  not  for  use  by  persons  in  vehicles. 
The  manifest  purpose  of  the  statute  is  to  pre- 
serve the  sidewalks  from  use  by  persons  in  or 
on  vehicles;  and  if  the  bicycle  can  be  deemed 
a  vehicle,  then  the  appellant  had  no  right  to 
ride  or  drive  his  bicycle  longitudinally  along 
the  sidewalk.  If  sidewalks  are  exclusively  for 
the  use  of  footmen,  then  bicycles,  if  they  are 
vehicles,  must  not  be  ridden  along  them,  since 
to  affirm  that  sidewalks  are  exclusively  for  the 
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use  of  footmen  necessarily  implies  that  they 
cannot  be  traveled  by  vehicles.  It  would  be  a 
palpable  contradiction  to  affirm  tbat  footmen 
have  the  exclusive  right  to  use  the  sidewalks 
and  yet  concede  that  persons  not  traveling  as 
pedestrians  may  also  rightfully  use  them.  A 
person  on  a  bicycle  is  certainly  not  a  footman, 
and  if  not,  then  he  makes  an  unlawful  use  of 
the  sidewalk  when  he  rides  or  drives  his  bi- 
cycle longitudinally  alon^  it.  '  It  would  seem 
to  follow  that  even  if  a  bicycle  cannot  be  con- 
sidered to  be  a  vehicle,  still  it  is  unlawful  to 
ride  or  drive  it  along  a  way  set  apart  for  the 
exclusive  use  of  pedestrians. 

We  think,  however,  that  a* bicycle  must  be 
regarded  as  a  vehicle,  within  the  meaning  of 
the  law.  Webster  defines  a  bicycle  as  a  "two 
wheeled  velocipede,"  and  a  velocipede  is  de- 
fined to  be  a  "light  carriage."  Substantially 
the  same  definition  is  given  by  a  law  writer. 
Encyclopedia  of  Am.  &  £ng.  Law,  191. 

Under  these  definitions  it  must  be  regarded 
as  a  sort  of  vehicle,  and  so  the  courts  have  re-^ 
garded  it.  In  one  case,  the  title  of  which  can- 
not now  be  recalled,  it  was  held  that  a  bicycle 
was  entitled  to  the  "rights  of  the  road"  as  other 
vehicles;  and  the  driver  of  a  wagon  who  re- 
fused to  .turn  to  the  right  and  thus  caused  a 
collision  with  a  bicycle  was  held  liable. 

In  Taylor  v.  Goodwin,  L.  R  4  Q.  B.  Div. 
228,  it  was  held  that  one  riding  on  a  bicycle 
may  be  convicted  of  furiously  driving  a  car- 
riage upon  a  highway  under  a  statute  forbid- 
ding such  an  act.  In  commenting  on  this  case 
Mr.  Irving  Browne  says:  "This,  of  course, 
would  exclude  bicycles  from  sidewalks,  whidi 
is  quite  necessary.^    24  Alb.  L.  J.  282. 

If  we  are  right  in  holding  that  the  appellant 
while  riding  his  bicycle  along  the  sidewalk  was 
engaged  in  the  penormanoe  of  an  unlawful 
act,  another  important  element  is  added  to  the 
appellee's  case,  making  his  right  of  recovery 
entirely  dear;  for  a  man  who  does  an  unlawful 
act  is  liable  for  the  consequences  although  they 
may  not  have  been  intended.  Peterson  v.  Haff- 
ner,  eupra;  Hood  v.  State,  56  Ind.  268:  Binford 
v.  Jfohn^n,  82  Ind.  426;  Weiek  v.  Lander,  75 
111.  93. 

The  appellant  complains  that  testimony  of- 
fered by  him  was  erroneously  excluded;  but 
the  evidence  is  not  in  the  record,  nor  is  there 
any  statement  that  the  rejected  testimony  was 
the  only  testimony  that  was  given  upon  the 
subject.  For  anything  that  appears,  the  testi- 
mony may  have  been  excludea  because  it  was 
nothing  more  than  a  repetition  of  testimony 
already  given  by  the  witness. 

A  party  who  seeks  the  reversal  of  a  Judgment 
must  bring  to  this  court  a  record  affirmatively 
showing  a  material  error;  for,  in  the  absence 
of  such  a  showing  the  presumption  is  in  favor 
of  the  regularity  of  the  rulings  of  the  trial 
court.  We  do  not  mean  to  hold  tbat  where 
testimony  is  excluded  it  is  always  necessary  to 
incorporate  all  the  evidence  in  the  bill  of  excep- 
tions; but  we  do  hold  that  where  all  the  evi« 
deuce  is  not  incorporated  in  the  bill  some  state- 
ment must  be  made  showing  that  it  was  ex- 
cluded because  deemed  intrinsically  incompe- 
tent. 

We  should  be  glad  to  encourage  a  practice 
tbat  will  abbreviate  the  record:  and  we  think 
that  in  many  cases  where  questions  arise  on  in* 
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IZTDIAIiA  SUPBBMB  COUBT. 
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Btructlons  or  on  rallngs  in  admitting  or  ezdad- 
ing  evidence,  Btatements  may  be  embodied  in 
the  bill  of  exceptions  wbich  will  obviate  the 
necessity  of  bringing  all  the  evidence  into  the 
record. 
Judgmmt  affinned. 


IVESTERN  UNION  TELEGRAPH  CO.. 

Appt, 

V, 

George  A.  YOPST. 
^  (....Ind ) 

1.A  teleg^raph  oompaiijr  Is  prohibited 
firdm  receiTin^  on  Sunday  mesBages  that 
may  as  well  be  sent  on  any  other  day  without 
causing  loss,  harm  or  sufferingr;  but  it  may  re- 
ceive and  transmit  on  that  day  messages  de- 
signed to  relieve  suif ering,  avert  hann  and  pre- 
vent serious  loss. 

'S.  The  burden  of  proof  as  to  a  necessity  for 
sending  a  telegram  on  Sunday,  in  an  action  to 
recover  a  penalty  for  failure  to  transmit  it,  is 
upon  the  plaintifr. 

8.  A  plaintiff  Is  not  bound  to  anticipate  a 
defense  in  his  complaint;  but  if  he  undertakes 
to  do  so,  and  states  a  defense  without  avoiding 
it,  he  nullifies  his  complaint. 

4.  In  an  action  to  recorer  a  statutory 
penalty  for  failure  to  transmit  a  telegram, 
where  plaictlff  alleges  that  the  contract  was 


made  on  Sunday  he  musi^plead  facts  showing  a 
reasonable  necessity  for  making  the  contract  on 
that  day,  and  that  defendant  knew  of  this  necea- 
sity. 

5.  Where  the  a^ent  of  a  teleg^raph  com* 
pany  declines  to  receive  compensation 

for  transmitting  a  message,  and  requests  the 
sender  to  allow  the  expense  to  be  paid  by  the  per- 
son to  whom  the  message  is  sent,  the  company 
cannot  escape  liability  for  failure  to  transmit  the 
message,  on  the  ground  that  the  compensation 
was  not  paid  at  the  time  of  delivering  Uie  mes- 
sage to  the  agent. 

6.  The  rlg^ht  to  reeower  a  statutory 
penalty  for  failure  to  transmit  a  telegram  a 
dependent  upon  a  valid  contract  to  transmit  the 
message. 

7.  A  notice  of  delhtult  on  the  part  of  a  telegraph 
company  being  required  by  the  contract  as  a  con- 
dition of  recovery  for  breach  of  the  contract,  a 
statutory  penalty  for  violation  of  the  duty 
created  by  the  contract  cannot  be  reooyered 
unices  such  notice  has  been  given. 

8.  A  stipulation*  In  acontract  by  a  telegraph 
company,  that  it  will  not  be  liable  for  damages 
unless  a  claim  is  presented  **withln  sixty  days 
after  sending  the  meesager*  does  not  require  any 
notice  or  demand  to  fix  the  liability  of  the  com- 
pany where  there  is  a  [total  failure  to  transmit 
the  message. 

0.  A  limitation  of  the  UabUlty  of  a  telegraph 
company,  created  by  a  provision  In  its  contract, 
cannot  be  extended  beyond  the  words  creating 
the  limitation. 


KoTB.~Pienalsfatt4tes;  ftow  wntirucd, 

A  penal  statute  must  be  given  a  reasonable  con- 
struction so  as  to  make  It  subserve  the  purpose  for 
which  it  was  enacted;  yet  it  must  be  strictly  con- 
strued. A  party  claiming  under  it  must  bring  his 
case  clearly  within  the  letter  and  spirit  of  the  Act. 
W.  n.  Teleg.  Co.  V.  Axtell,  09  Ind.  199;  W.  XT.  Teleg. 
Ck).  V.  Mossier,  06  Ind.  29;  W.  U.  Teleg.  Go.  v.  Kin- 
ney, 4  West  Rep.  611, 106  Ind.  468;  W.  U.  Teleg.  Go. 
V.  Harding,  S  West  Rep.  206,  106  Ind.  606;  W.  XT. 
Teleg.  Go.  v.  Wilson,  6  West  Rep.  64B,  106  Ind.  806. 

While  it  is  the  duty  of  the  court  to  yield  to  the 
words  of  the  statute,  still,  in  determining  what 
meaning  It  was  Intended  to  have.  It  Is  proper  to 
consider  its  spirit,  the  object  it  was  intended  to 
subserve,  and  the  evils  it  was  intended  to  remedy. 
It  is  said  to  be  'an  established  rule,  applicable  to 
the  construction  of  remedial  statutes,  that  cases 
not  within  the  reason,  though  within  ti^e  letter, 
shall  not  be  taken  to  be  within  the  statute.  Miller 
y.  State,  4  West  Rep.  606,  106  Ind.  415:  Stout  v. 
Grant  Go.  6  West  Rep.  686, 107  Ind.  848;  EvansviUe 
V.  Summers,  6  West  Rep.  422, 108  Ind.  180;  Middleton 
V.  Greeson,  8  West  Rep.  006, 106  Ind.  18;  W.  XJ.  Teleg. 
^.  V.  Wilson,  6  West  Rep.  548, 106  Ind.  806. 

A  court  cannot  create  a  penalty  by  construction, 
but  must  avoid  it  by  construction,  unless  it  is 
brought  within  the  necessary  meaning  of  the  Act 
creating  it  Bee  Burgh  v.  State,  6  West  Rep.  906, 
108  Ind,  182;  W.  U.  Teleg.  Go.  v.  Wilson,  6  West 
Rep.  648, 106  Ind.  806. 

Contract  in  violalion  of  Sunday  lato. 

By  the  law  of  Rhode  Island,  as  of  England  and  of 
Maasachusetts,  a  person  who  has  made  a  contract 
in  violation  of  tiie  statutes  for  the  observance 
of  the  Lord^s  Day  cannot  maintain  an  action  upon 
it  Allen  V.  Gardiner,  7  R.  1. 24, 25;  Day  v.  McAllis- 
ter, 15  Gray,  488;  Motoalf,  Contmcts  255-358;  Hazard 
V.  Day,  Allen,  Teleg.  Gas.  827, 14  Allen,  487. 

The  Statute  of  Rhode  Island  is  taken  from  ihe 
Prngllsh  Statute  of  20  Gar.  IL  chap.  7, 9 1,  and  doee 
8L.  R.  A. 


not  Uko  our  present  statute,  prohibit  anyone  from 
doing  on  the  Lord*s  Day,  without  necessity  or 
charity,  **any  manner  of  labor,  business  or  work,** 
but  only  "any  labor  or  business  or  work  of  hia 
ordinary  cslllng.**  Bennett  v.  Brooks,  0  AUen,  llii; 
Hazard  v.  Day,  AUen,  Teleg.  Gsa.  827, 14  AUen,  407. 

JDxeepUim:  VJork  (tf  neutrtty. 

By  a  work  of  ^^necessity**  is  not  meant  a  physical 
and  absolute  necessity;  but  any  lator,  business,  or 
work  which  is  morally  fit  and  proper  to  be  done  on 
the  Lord*s  Day,  under  the  circumstances  ot  the  par^ 
ticular  case,  is  a  work  of  necessity  within  the  stat* 
ute.  Flagg  V.  MiUbUry,  4  Gush.  248;  Gom.  v.  Knox, 
6  Mass.  76;  Gom.  v.  Dextra,  8  New  Bng.  Rep.  188, 148 
Mass.  28. 

Penalty  for  nontranamitHon  of  mtaug^  on  Sunday, 

Although  the  faUure  to  inform  the  company  of 
the  neoessity  of  prompt  transmission  of  the  mes- 
sage received  on  Sunday  may  excuse  from  UabiUty 
on  account  of  delay,  if  the  company  held  the  mes- 
sage untU  after  that  day  had  passed,  it  ratifies  the 
contract  and  becomes  liable  for  the  ^penalty  in  case 
of  want  of  transmission.  W.  U.  Teleg.  Go.  v.  Yopst 
(Ind.)  0  West.  Rep.  76. 

TeUoraph  company  may  UmU  ite  liabQUy, 

A  telegraph  company  might  reasonably  limit  its 
liability  to  the  sender  of  a  message,  by  an  express 
contract  and  a  limitation  of  sixty  days  for  the 
presentation  of  claims  is  iX  reasonable  one.  W.  XJ. 
Teleg.  Go.  v.  Meredith,  96  Ind.  03;  W.  17.  Teleg. 
Go.  V.  Jones,  05  Ind.  228;  W.  U.  Teleg.  Go.  v.  McKlb- 
ben,  12  West  Rep.  282, 114  Ind.  6U. 

Provision  <n  blank  for  tfreaentation  of  dafta. 

A  provision  in  a  telegraphic  blank,  that  a  claim 
for  damages  for  errors  or  delays  must  be  presented 
within  thirty  dajrs,  is  void.  Johnston  v.  W.  U. 
Teleg.  Go.  83  Fed.  Rep.  862, 

A  stipulation  on  a  telegraph  blank,  limiting  the 
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St'e  also  4  L.  R.  A.  400; 
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10.  An  objecttim  to  evidence  as  to  declara- 
tions made  by  an  agent  of  a  telegraph  company 
on  the  ground  that  **No  other  person  can  bind 
the  company  except  the  one  with  whom  the  busl- 
nen  Is  transacted  at  the  time,"  is  properly  over- 
niied;  because  the  declaration  of  a  general  agent 
would  bind  it,  whether  made  at  the  time  the  con- 
duct was  entered  into  or  not. 

ILProof  tbat  a  teleg^raph  message  de- 
livered to  an  agent  to  be  sent  on  Son* 
day  was  importanty  without  proof  that  it 
could  not  have  been  sent  on  Saturday,  or  that  the 
purpose  could  not  have  been  accomplished  by 
sending  it  on  Monday,  is  insufficient  to  establish 
a  case  of  necessity  so  as  to  make  the  company 
liable  for  fiUlure  to  send  it 

(February  12, 1889.) 

APPEAL  by  defendant  from  a  Jud^ent  of 
the  Circuit  Court  of  Cass  County  in  favor 
of  plaintiff  in  an  action  to  recover  the  statutory 
penalty  for  breach  of  duty  in  failing  to  trans- 
mit and  deliver  a  telegraph  message.  Beveraed, 

The  facts  sufflciently  appear  in  the  opinion. 

Mesan.  Colfroth  ft  Stoart  and  byke* 
man*  Wilson  ft  Taber  for  appellant. 

Mesgri.  Thomas  J.  Tuley  and  D.  C. 
Justice*  for  appellee: 

Neither  the  second  nor  third  paragraphs  of 
^e  complaint  ayer  that  the  day  tlie  message 


was  left  for  transmission  was  Sunday.  There- 
fore it  is  the  duty  of  the  defendant  to  biing 
that  fact  to  the  attention  of  the  court  by  an- 
swer, if  it  wishes  to  avail  itself  of  it. 

Bogera  v.  Wegt&m  U.  TeUg,  Co,  78  Ind.  169. 

The  rule  laid  down  in  HeavenridgeY.  MonOy, 
84  Ind.  85,  that  defendant  must  answer  not 
only  that  the  contract  was  made  on  Sunday, 
but  that  the  act  complained  of  did  not  come 
within  any  of  tho  exceptions,  is  the  rule  of 
pleading  to-day. 

This  rule  of  pleading  is  made  necessary,  be- 
cause a  contract  otherwise  void  mi^ht  become 
legal,  first,  by  showing  it  one  oi  necessity, 
second,  that  it  had  been  ratified  on  a  subse- 
quent secular  day,  or  third,  in  case  of  a  note  or 
bond,  that  while  it  bore  date  or  was  si^ed  on 
Sunday,  it  was  in  fact  delivered  on  a  secular  day. 

EoangviUe  v.  Morris,  87  Ind.  269-275;  Wiley 
▼.  Baunwardner,  97  Ind.  66;  Rogers  y.  West* 
em  U,  TeUg.  Go,  78  Ind.  169. 

The  demurrer  to  the  complaint  is  Joint;  it 
says,  "because  said  complaint  does  not  contain 
facts."  The  demurrer  must  be  not  only  to 
"  each"  para^ph,  but  because  they  severally 
do  not,  or  neither  does,  state  facts. 

See  Indiana,  B,  db  W,  B,  Co.  r.Dailey,  8 
West.  Rep.  516, 110  Ind.  75. 

The  entire  complaint  therefore  by  this  de- 
murrer is  questioned,  and  not  each  paragraph. 


time  for  the  presentation  of  a  claim  against  the 
•company  for  ftdlure  to  deUver  a  message.  Is  not 
binding  on  the  person  to  whom  the  mesBage  was 
«entf  and  who  sues,  under  Indiana  Bev.  Stat  1881, 
4177,  for  special  damages.  W.  U.  Teleg.  Co.  v.  Mc- 
Klbben,  12  West  Bep.  879,  lU  Ind.  611. 

iXUgwiee  regufred  in  transmtuion. 

Thereto  no  liability  for  a  mere  delay  In  trans- 
mitting a  message  delivered  to  a  telegraph  compa- 
ny on  Sunday  unless  it  shows  on  its  face  that  there 
was  an  emergency  requiring  its  prompt  delivery, 
•or  thecompany  Is  fully  notifled  of  that  fact  Dili- 
gence is  required  of  the  sender  of  a  message,  and  he 
is  also  required  to  take  reasonable  notice  of  the 
usual  course  of  business  of  the  company.  Western 
Union  TeL  Go.  v.  McDaniel,  103  Ind.  294,  1  West 
Rep.  273;  Western  Uplon  TeL  Co.  v.  Harding,  103 
Ind.  505, 2  West.  Rep.  208;  Western  Union  TeL  Co.  v. 
Wilson,  6  West  Rep.  547. 

Aifent  MrtXMn  terms  of  stoJtuU, 

A  man  who  follows  his  ordinary  calung  as  agent 
-for  others  is  not  less  within  the  words  of  the  stat- 
ute, or  the  evils  which  it  was  intended  to  prevent, 
^han  one  who  follows  bis  ordinary  caUlng  on  his 
•own  account  Hasard  v.  Day,  Allen,  Teleg.  Gas. 
«9, 14  Allen,  487. 

jletfon  for  pendUy. 

An  action  for  the  penalty  cannot  be  maintained 
l>y  a  person  who  has  delivered  his  dispatch  for 
-transmisBlon  and  delivery  on  Sunday,  for  the 
reason  that  the  penalty  cannot  be  recovered  for 
the  fiailnre  to  perform  an  Illegal  contract  Rog- 
-eis  ▼.  W.  n.  Teleg.  Co.  78  Ind.  100.  See  also  Gar- 
nahan  v.  W.  XJ,  Teleg.  Co.  89  Ind.  628;  W.  U.  Teleg. 
•Co.  V.  Wilson,  6  West  Rep.  54S,  108  Ind.  808. 

If  the  contract  is  void  there  can  be  no  recovery 
•of  the  statutory  penalty.  A  contract  made  on 
Sunday  is  void  unless  it  is  shown  that  it  was  a  work 
-of  neceaaity.  Rogers  v.  W.  U.  Teleg.  Co.,  Garoahan 
V.  W.  U.  Teleg.  G(X,and  W.  U.  Teleg.  Co.  v.  Wilson, 
-supra. 

The  general  prinii1pl%is  that  unless  the  sender 


performs  his  part  of  the  contract,  he  cannot  re- 
cover either  penalty  or  damages;  and  this  principle 
is  recognized  and  enforced  by  many  decisions  in 
this  and  other  courts.  W.  U.  Teleg.  Go.  v.  Mossier, 
95  Ind.  29;  W.  U.  Teleg.  Go.  v.  McGulre,  1  West  Rep. 

188. 104  Ind.  180;  W.  U.  Teleg.  Go.  v.  McDaniel,  1 
West  Rep.  278,  103  Ind.  294;  W.  IT.  Teleg.  Go.  ▼. 
Harding,  2  West  Rep.  208, 103  Ind.  506;  W.  IT.  Teleg. 
Go.  V.  Wilson,  supra;  Wolf  v.  W.  U,  Teleg.  Go.  63 
Fft.  88;  Cole  v.  W.  17.  Teleg.  Go.  88  Bfmn.  227;  W.  IT. 
Teleg.  Go.  V.  Rains,  68  Tex.  27. 

One  who  disclaims  all  liability  under  a  contract, 
on  the  ground  that  it  is  wholly  without  force,  re- 
lieves the  other  party  from  the  performance  of 
such  a  condition  as  that  written  in  this  contract. 
Vinton  V.  Baldwin,  96  Ind.  483;  Floyd  v.  Maddux, 
68  Ind.  124;  Bmbden  v.  Augusta,  12  Mass.  807;  Ger- 
rish  V.  Norris,  9  Gush.  167. 

Headings  in  aet4on. 

Where  the  answer  set  up  a  written  contract 
wherein  It  is  stipulated  that  the  company  wiU  not 
be  liable  for  any  damages  unless  a  dalm  in  writing 
Is  presented  within  sixty  days,  to  which  appellant 
replied  by  a  general  denial  and  admission  that  no 
written  claim  was  presented  except  that  made  by 
the  complainant,  which  was  filed  within  sixty  days, 
the  answer  was  held  good.  W.  U.  Teleg.  Go.  v. 
Jones,  95  Ind.  228;  W.  U.  Teleg.  Go.  v.  Meredith,  Id. 
98;  W.  XJ.  Teleg.  Co.  v.  Wilson,  6  West  Rep.  547, 108 
Ind.  808. 

The  reply  avers  that  an  oral  demand  was  made 
on  the  appellant^s  agent,  at  the  office  at  which  the 
message  was  delivered:  that  the  agent  notified  the 
appellee  that  no  payment  would  be  made  to  him, 
for  the  reason  that  the  contract  was  made  on  Sun* 
day,  and  was  illegal  and  void.  The  reply  is  good. 
Where  a  demand  is  made,  and  the  refusal  is  put  on 
a  specAc  ground,  it  is  deemed  a  waiver  of  the  right 
to  exact  any  further  compliance  with  the  terms  of 
the  contract  Uanna  v.  Phelps,  7  Ind.  21;  Turner 
V.  Parry,  27  Ind.  168;  Bartlett  v.  Adams,  48  Ind.  447; 
Blair  V.  Hamilton,  48  Ind.  82;  i£tna  Ins.  Go.  v.  Shry* 
er,  85  Ind.  862, 807;  House  v.  Alexander,  8  West  Rep. 
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The  demurrer  to  the  reply  is  not  sufficient 
in  form. 

Vaughn  v.  FerraU^  57  Ind.  184;  Campbell  ▼. 
BauU,  42  Ind.  410;  Lane  v.  Siate,  T  Ind.  426; 
Tenbrook  ▼.  Browi,  17  Ind.  410. 

The  demurrer  in  Vaughn  v.  FerraU,  57  Ind. 
184,  is  idmoBt  identical  with  the  demurrer  in 
question,  using  the  words,  'Neither  of  said 
paragraphs  constitutes  a  good  reply  to  said  an- 
swer." 

This  pretended  demurrer  is  to  the  second 
and  thira  paragraphs  of  reply,  and  is  in  the 
identical  language  of  the  one  in  Silvers  v. 
JutJsUon  B.  Co.  &  Ind.  485,  where  the  court 
says,  "this  is  a  Joint  demurrer." 

See  Oonnersville  v.  OonnemiUe  Hydraulic 
Co.  86  Ind.  285-287;  Washington  Twp.  ▼.  Bon- 
ney,  45  Ind.  77;  Cooper  v.  HayeSt  96  Ind.  890, 
and  cases  cited. 

For  the  form  of  separate  demurrer  see  SU- 
vers  V.  Junction  B.  Co,  48  Ind.  445;  Hurhe  y, 
Deuar,  29  Ind.  112. 

"Where  it  is  known  that  the  party  either  can- 
not or  will  not  comply  with  the  aemand  if  made, 
the  other  party  is  excused  from  making  the  de- 
mand." 

Wiletaeh  y.  Hawkins,  14  Ind.  541;  Law  y. 
Henry,  89  Ind. 

"The  law  does  not  require  a  useless  act  to  be 
done." 

Tippecanoe  County  y.  Lafayette,  M,  A  B.  B, 
Co.  50  Ind.  115;  Turner  y.  Parry,  27  Ind.  166; 
Blair  y.  Hamilton,  48  Ind.  85,  86. 

Appellant  cannot  use  its  agent,  Duesner, 
to  assist  it  in  ayoiding  payment  of  the  penalty, 
and  object  to  our  usin^  him  when  he  may  be 
of  seryice  in  substantiating  our  case.  If  he 
was  the  appellant's  g^eneral  agent  May  25, 1888, 
and  competent  to  bind  it  by  declarations  and 
admissions,  under  oath  then  made,  he  was 
equally  competent  on  the  trial  of  this  cause; 
and  it  does  not  now  lie  in  the  mouth  of  appel- 
lant to  object. 

The  question  propounded  was  proper. 

Louismlte,  E,  4k  St.  L.  B,  Co,  y.  AfeVay,  98 
Ind.  401;  Hynds  y.  Hays,  25  Ind.  84,  85;  First 
Nat,  Bank  y.  Stewart,  114  U.  S.  224,  229  (29 
L.  ed.  101, 108);  American  Fur  Co.  y.  U,  8.  27 
U.  S,  2  Pet.  358  (7  L.  ed.  450). 

By  filing  yerifled  answers  to  the  interrogato- 
ries, the  appellant  adopts  the  statement  therein 
that  Duesner  was  its  general  agent  at  Logans- 
port. 

JEtna  Ins,  Co.  y.  Shryer,  85  Ind.  864. 

The  acts  of  a  general  agent,  or  one  whom  a 
man  puts  in  bis  place  to  transact  all  his  busi- 
ness of  a  particular  kind,  will  bind  his  prin- 
cipal so  long  as  he  keeps  within  the  general 
scope  of  his  authority. 

2  Kent,  Com.  620. 

The  statements,  admissions  or  declarations 
he  made  to  appellee,  at  the  time  in  question, 
related  to  appellant's  busineK},  and  were  com- 
petent. 

Indianapolis  4k  C,  B.  Co.y,  Jewett,  16  Ind.  278, 
274;  New  Albany  <fe  8.  B,  Co.  v.  Haskell,  11  Ind. 
803,  804;  Madison  <fe  i.  B,  Co,  y.  Nortoich  Sav, 
Society,  24  Ind.  462;  Toledo,  W.  db  W,  R  Co.  v. 
Owen,  48  Ind.  409. 

Elliott  Ch,  J.,  deliyered  the  opinion  of  the 
court: 

The  complaint  of  the  appellee  is  based  upon 
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the  statute  defining  the  duties  of  telegraph 
companies  and  prescribing  ax>enalty  for  a  breach 
of  duty.  This  penalty  the  appellee  seeks  to 
recoyer. 

The  principle  objection  urged  against  the 
complamt  is  that  the  telegram  was  received  on 
Sunday;  and  that  as  it  docs  not  appear  that 
tiiere  was  any  necessity  for  reoeiying  or  trans- 
mitting it  on* that  da^,  the  contract  which  un- 
derlies the  duty  is  myalid;  and  hence  no  re- 
covery can  be  adjudged. 

It  is  true,  as  counsel  assert,  that  a  contract  is 
essential  to  create  a  duty.  Sogers  y.  Teleg.  Co. 
78  Ind.  169;  Camahan  y.  Tdeg,  Co.  89  Ind. 
526;  Teleg,  Co.  y.  Wilson,  6  West.  Rep.  547, 
108  Ind.  808. 

The  complaint  must  be  held  insufficient  un- 
less there  are  facts  pleaded  establishing  a  valid 
contract.  Ordinarily  a  contract  made  on  Sun- 
day is  invalid.  Boger  v,  Teleg,  Co.  supra,  and 
cases  cited.     Teleg.  Co,  y.  Wilson,  supra. 

If  howeyer  there  is  a  necessity  shown  for  re 
ceiying  or  transmitting  a  message  on  Sunday, 
then  the  contract  is  ya£d  and  will  constitute  a 
sufficient  foundation  for  the  duty  enjoined  up- 
on telegraph  companies. 

A  contract  to  transmit  a  message  regarding 
ordinary  business,  which  can  be  transacted  as 
well  on  any  other  day  as  on  Sunday,  is  not 
within  the  exception  to  the  general  rule  that 
ordinary  business  shall  not  l^  transacted  on 
Sunday;  but  there  may  be  facts  which  will 
impress  it  with  the  character  of  a  work  of  ne- 
cessity and  take  the  transaction  out  of  the  gen- 
eral rule. 

An  emergency  requiring  immediate  action  to 
>  preyent  serious  loss  or  injury  may  occur  in  i\ 
person's  usual  yocation  which  would  make  the 
work  of  delivering  and  transmitting  a  tele- 
graphic message  one  of  necessity.  This  is  the 
principle  asserted  in  our  cases  which  hold  that 
the  work  or  business  within  the  scope  of  a 
person's  usual  yocation,  may  be  performed 
or  transacted  on  Sunday  when  necessary  to 
preserye  property,  or  preyent  serious  loss. 
Tonoski  y.  State,  79  Ind.  898;  Turner  v.  State, 
67  Ind.  595;  Edgerton  y.  StaU,  67  Ind.  588; 
Wilkinson  y.  State,  59  Ind.  416:  Crocket  y. 
State,  88  Ind.  416;  Morris  y.  State,  81  Ind.  189. 

The  necessity  which  will  excuse  one  who 
performs  work  or  does  business  on  Sunday  is 
not  requir6d  to  be  absolute  or  imperious;  but 
it  must  neyerthelessbe  a  reasonable  one.  It  is 
not  possible  to  giye  a  definition  to  the  word 
necessity  that  will  fit  eyery  case;  for  what  will 
be  just  under  the  facts  of  one  case  may  be  un- 
just under  the  facts  of  another. 

The  statute  is  intended  to  secure  a  quiet  Sab- 
bath, and  make  it  a  day  of  rest  on  which  men 
shall  not  be  compelled  to  perform  ordinary  la- 
bor, or  permitted  to  conduct  ordinary  business; 
but  it  is  not  its  purpose  to  prohibit  the  per- 
formance of  work  where  there  is  a  necessity  for 
the  performance  in  the  particular  instance,  not 
existing  in  the  usual  course  of  the  business  of 
the  pei-son  who  docs  the  act.  It  punishes  per 
sons  who  work  or  do  business  on  Sunday,  in 
order  to  restrain  them  from  transacting  busi- 
ness in  the  ordinary  course;  but  it  does  not 
menn  to  punish  a  perspn  who  does  an  act  on 
Sunday  because  the  act  is  necessary  to  prevent 
serious  loss  or  injury. 

Telegraph  companies  we  judicially  know  are 
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permitted  to  keep  open  tbeir  oflBoes  for  the 
transmission  of  messages  on  Sunday,  because 
there  are  emergencies  involying  sometimes  life 
and  sometimes  great  public  and  private  inter- 
ests requiring  that  messages  be  transmitted  on 
that  day.  In  many  instances  it  is,  as  every  one 
knows,  of  the  highest  importance  and  most 
serious  moment  that  messages  should  be  re- 
ceived and  transmitted  on  Sunday. 

In  determining  whether  an  act  is  or  is  not 
one  of  necessity  it  is  proper  to  give  the  just  ef- 
fect to  the  nature  of  the  business  in  which  the 
person  who  does  it  is  engaged.  We  must  do 
so  here. 

We  know  that  in  many  instances  the  trans- 
mission of  a  message  on  Sunday  may  be  neces- 
sary to  prevent  great  loss,  and  even  to  save  life; 
and  knowing  this  we  cannot  do  otherwise  than 
hold  tiiat  the  business  of  telegraphing  cannot 
be  brought  under  the  same  rules  as  that  of  a 
merchant,  farmer  or  mechanic.  The  mer- 
chant who  keeps  open  his  shop  for  business  and 
custom  on  Sunday  the  same  as  on  a  secular 
day,  by  that  act  violates  the  law,  although  he 
would  not  necessarily  violate  it  if  upon  request 
he  should  sell  some  article  needed  at  once  to 
prevent  serious  loss  or  suffering. 

The  case  of  a  telegraph  company  is  different 
It  may  keep  open  its  office  for  the  receipt  and 
transmission  of  messages  where  there  is  a  rea- 
sonable necessity  for  transmitting  them  on  that 
day,  although  it  has  no  right  on  that  day  to  do 
a  general  business.  Messages  that  may  as  well 
be  sent  on  any  other  day  as  on  Sunday  without 
causing  loss,  harm  or  suffering,  it  is  prohibited 
from  receivin|r  on  that  day;  but  messages  de- 
signed to  telteve  suffering,  avert  harm  and 
prevent  serious  loss  it  may  on  that  day  receive 
and  transmit. 

The  view  we  have  taken  is  supported  not 
only  by  our  own  decisions  and  by  those  of 
many  other  courts,  but  it  is  no  more  than  a  de- 
velopment of  a  principle  declared  by  a  court 
which  has  gone  as  far  as  any  in  the  land  in  en- 
forcini?  the  statutes  against  Sabbath  breaking. 

In  Flagg  y.  MiUhwry,  4  Gush.  348,  that  court 
said:  By  the  word  neeemty  in  the  exception  we 
are  not  to  understand  a  physical  and  absolute 
necessity;  but  a  moral  fitness  or  propriety  of 
the  work  and  labor  done  under  the  circum- 
stances of  any  particular  case  may  well  be 
deemed  necessity  within  the  statutes.  It  is, 
as  we  believe,  morally  fit  and  proper  that  a 
telegraph  company  should  receive  and  trans- 
mit messages  on  Sunday  where  it  is  necessary 
to  prevent  serious  loss.  What  was  said  by  the 
court  in  McOatrick  v.  Wa»on,  4  Ohio  St.  566. 
is  peculiarly  applicable  here.  *  'Nor  will  i  t  do," 
said  tlje  court  'Ho  limit  the  word  'necessity*  to 
those  cases  of  danger  to  life,  health  or  property 
which  are  beyond  human  foresight  or  control. 
On  the  contraiy,  the  necessity  majr  grow  out 
of,  or,  indeed,  be  incident  to  a  particular  trade 
or  calling,  and  yet  be  a  case  of  necessity  within 
the  meaning  of  the  Act"  We  collect  and  cite 
a  few  of  the  many  cases  sustaining  our  conclu- 
sion: Hennendorf  v.  State  (Tex.)  8  S.  W.  Rep. 
926:  AMrandt  v.  8taU  (Tex.)  8  S.  W.  Rep. 
927;  Dixon  v.  8taU,  76  Ala.  89;  Parmcdes  v. 
Wiik$,  22  Barb.  689;  Murray  v.  Com,  24  Pa.  270. 

As  the  appellee's  complaint  shows  that  the 
contract  was  made  on  Sunday,  the  burden  is 
Qpon  him  to  show  that  a  necessity  existed  for 
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making  the  contract  on  that  day.  Ihmoert  v. 
Decker,  51  Wis.  46. 

This  is  so  because  he  seeks  to  enforce  a 
penalty  inflicted  by  way  of  pimishment,  and 
not  given  bv  way  of  compensation.  It  is  es- 
sentiSil  to  hu  cause  of  action  that  he  should 
show  a  valid  contract.  The  case  is  not  governed 
by  ffeavenridge  v.  Mandp,  84  Ind.  28,  for  here 
the  action  is  to  recover  a  statutory  penalty,  and 
the  plaintiff  must  show  an  effective  contract  in 
order  to  bring  himself  within  the  terms  of  the 
statute,  on  which  alone  his  action  is  based, 
fiere,  too,  the  act  contracted  for  was  within 
the  usual  vocation  of  the  telegraph  company; 
and,  as  it  was  done  on  Sunday,  and  the  con- 
tract for  its  performance  made  on  that  day,  the 
contract  was  prima  fade  invalid.  Principle 
and  authority  require  that  in  order  to  enable 
the  plaintiff  to  recover  a  statutory  penalty  for 
an  act  done  on  Sunday  he  should  show  that  the 
defendant  was  j^ilty  of  a  wrong;  and  to  ac- 
complish this  it  18  incumbent  upon  him  to  show 
that  the  contract  was  legal. 

One  who  procures  another  to  make  a  con^ 
tract  forbidden  by  law  ought  not  to  be  permit- 
ted to  avail  himself  of  the  contract  to  enforce  a 
statutory  penalty  for  a  breach  of  duty  spring- 
ing from  the  contract,  unless  he  shows  that 
there  was  a  necessity  for  making  the  contract, 
and  so  brings  his  case  within  the  exception 
created  by  the  statute.  Where  a  plain  tiiz  un* 
dertakes  to  plead  and  avoid  a  defense  his  com* 
plaint  wiU  be  bad  if  he  does  not  avoid  the  de- 
lense  he  assumes  to  state.  If  he  states  a  vidid 
defense  without  avoiding  it,  he  destroys  his 
cause  of  action.  He  is  not  bound  to  anticipate 
a  defense;  but  if  he  undertakes  to  do  so,  and 

foes  no  further  than  to  state  a  defense,  henulli- 
es  his  complaint     Locke  v.  Oatlett,  96  Ind 
291,  294;  Ke^erv.  Force,  86  Ind.  84;  Eeynolds 
v.  Copeland,  71  Ind.  422. 

To  avoid  the  defense  which  the  statute  for- 
bidding the  making  of  contracts  on  Sunday 
creates,  it  was  incumbent  upon  the  plaintiff, 
after  having  alleged  that  the  contract  was  made 
on  Sunday,  to  plead  facts  showing  that  there 
was  a  reasonable  necessity  for  making  the  con- 
tract on  that  day,  and  that  the  defendant  knew 
of  this  necessity. 

If  a  defendant  enters  into  a  contract  prohib- 
ited by  law  he  cannot  be  compelled  to  perform 
it,  or  to  respond  in  damages  to  the  person  with 
whom  he  contracts. 

An  illegal  contract  cannot,  as  between  the 
immediate  parties,  be  the  source  of  a  legal 
right  Where  the  only  road  to  a  recovery  is 
by  wa]^  of  an  illejgal  contract  the  courts  will 
not  assist  the  parties  to  the  contract  in  traveling 
it;  but  where  there  can  be  a  recovery  without 
the  aid  of  the  illegal  contract,  a  recovery  may 
be  adjudged.  Pape  v.  Wright,  19  N.  E.  Rep. 
459  (this  term);  Louisville  R,  Co.  v.  Buck,  19  N. 
E.Rep.  453  (this  term). 

Here  there  can  be  no  recovery  if  the  contract 
was  illegal,  since  the  entire  right  of  the  plaint- 
iff is  founded  on  the  contract,  and  without  it 
the  asserted  right  can  have  no  legal  existence. 
WeHem  U,  Telep.  Go,  v.  Wileon,  supra. 

The  plaintiff  m  such  a  case  as  this  may  show 
a  reasonable  necessity  and  notice  of  that  fact 
from  the  contents  of  the  telegram  itself,  or  he 
may  show  knowledge  by  extrinsic  facts. 
There  may,  we  say,  be  cases  where  the  tele- 
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gram  would  impart  knowledge;  but  this  is  not 
one  of  them,  for  there  is  nothing  on  the  face 
of  the  telegram  conveying  information  that 
there  was  any  necessity  for  receiving  or  trans- 
mitting it  on  Sunday.  On  the  contrary,  so  far 
as  the  words  of  the  telegram  show  it  was  an 
ordinary  message  that  might  have  been  sent  on 
any  secular  day.  If  there  is  any  reasonable  ne- 
cessity shown,  it  is  shown  by  the  extrinsic  facts 
averred,  and  not  bv  the  words  of  the  telegram, 
for  the  language  of  the  telegram  is:  "Bring  $40 
if  you  want  record." 

The  demurrer  to  the  complaint  is  not  to  each 
paragraph,  but  it  is  addressed  to  the  entire 
pleading;  so  that  if  there  is  one  good  paragraph 
there  was  no  error  in  overruling  the  demurrer. 
We  are  therefore  only  required  to  ascertain  and 
decide  whether  any  one  of  the  paragraphs  of  the 
complaint  is  good. 

As  we  have  said,  the  contract  which  lies  at 
the  foundation  of  the  action  was,  as  the  com- 
plaint shows,  made  on  Sunday;  and  as  it  was 
made  on  that  day  the  complaint  is  bad  unless  it 
shows  two  essential  facts  in  avoidance  of  the 
statutory  condemnation  of  Sunday  contracts. 
These  essential  facts  are  a  reasonable  necessity 
for  sending  the  message,  and  notice  to  the 
company  of  that  necessity.  Our  opinion  is 
that  one  of  the  paragraphs  does  show  a  rea- 
sonable necessity  for  receiving  and  transmitting 
the  message  on  Sundav,  and  that  the  defend- 
ant had  notice  of  this  fact.  Although  the  alle- 
gations upon  this  point  are  veiy  vague  and 
ind^nite,  we  adjudge  them  sufficient  on  de- 
murrer, since  the  remedy  for  uncertainty  is  by 
motion,  and  not  by  demurrer. 

Where  the  agent  of  a  telegraph  company  de- 
clines to  receive  compensation  for  transmitting 
a  message,  and  requests  the  sender  to  allow  the 
expense  to  be  paid  by  the  person  to  whom  the 
message  is  sent,  the  company  cannot  escape 
liability  on  the  ^und  that  compensation  was 
not  paid  at  the  time  the  message  was  delivered 
to  the  agent  by  the  sender. 

It  is  a  familiar  rule  that  a  party  cannot  es- 
cape liability  if  he,  by  his  own  act,  makes  a 
tender  unnecessary  or  unavailing.  This  was 
the  effect  of  the  act  of  the  appellant's  agent. 

The  sixth  paragraph  of  the  answer  sets  forth 
the  written  contract  under  the  terms  of  which 
the  message  was  received.  As  there  was  a 
written  contract  it  must  be  regarded  as  con- 
taining the  whole  agreement  of  the  parties. 
Both  parties  are,  of  course,  bound  to  oo  what 
that  contract  requires.  A  failure  on  the  part 
of  one  to  comply  with  its  terms  destroys  his 
right  to  enforce  it  against  the  other  or  to  aerive 
any  statutory  rights  from  it. 

The  telegraph  company  undertook  to  trans- 
mit the  message  only  upon  the  consideration 
that  the  plainUff  should  perform  bis  part  of  the 
contract  It  was  bound  to  do  what  it  agreed, 
and  so  was  the  plaintiff.  If  the  plaintiff  failed 
to  do  what  he  undertook  to  do  he  had  no  right 
under  the  contract;  and,  as  the  cases  we  have 
referred  to  hold,  if  he  had  no  rights  under  this 
contract  he  could  not  recover  the  statutory  pen- 
alty. To  invest  him  with  the  right  to  recover 
the  penalty  he  must  have  a  valid  contract,  and 
must  do  what  he  agreed  in  that  contract  to  do. 
The  contract  is  not  simply  blended  with  his 
cause  of  action,  but  it  constitutes  its  foundation. 

Where,  as  here,  a  duty  exists  only  by  virtue 
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of  a  contract,  a  penalty  affixed  to  a  breach  of 
that  duty  cannot  be  recovered,  unless  the  party 
Eeeking  a  recovery  shows  that  he  has  done  what 
the  contract  requires;  for,  if  he  has  not,  be  baa 
no  rights  under  the  contract,  and  in  the  ab- 
sence of  such  rights  he  cannot  enforce  the  stat- 
utory penalty. 

It  seems  quite  clear  to  us  that  where  a  right 
to  a  statutory  loenalty  depends  upon  the  fact 
that  a  contract  was  entered  into  creating  the 
duty,  the  breach  of  which  gives  a  right  of  ac- 
tion, that  no  right  of  action  can  exist  unless  the 
plaintiff  has  himself  performed  his  part  of  the 
contract,  if  it  were  otherwise,  then  a  party 
might  recover  for  a  breach  of  duty  created  by 
the  contract,  and  vet  not  be  able  to  enforce  the 
contract.  It  would  be  strange  indeed  if  a  part  v 
could  collect  a  statutory  penalty  for  a  breacn 
of  duty  that,  without  the  contract,  could  not 
exist,  and  yet  have  no  right  to  maintain  an  ac- 
tion on  the  contract  which  was  the  source  from 
which  the  duty  sprang. 

It  is  held  in  many  cases,  and  none  to  the  con- 
trary have  been  cited,  that  a  contract  requiring 
notice  cannot  be  enforced  unless  the  noUce  pro- 
vided for  has  been  given.  Young  y.  Western 
U,  Teleg,  Co,  66  N.Y.  163;  ife»man»  v.  Western 
U.  Teleg,  Co.  67  Wis.  662;  Cole  v.  Western  U, 
Teleg,  Co,  88  Minn.  227;  Wolf  y.  Western  XT. 
TelM,  Co.  62  Pa.  88;  TeUg.  Co.  v.  McKinney^ 
2  Wilson,  Ind.  Super.  Ct  641 

In  the  case  last  named  it  was  said:  "  This 
stipulation  was  a  condition  precedent  to  the 
appellee's  right  to  recover.  Until  he  had  per- 
formed it  he  had  no  cause  of  action." 

But  our  own  decisions  settle  the  ffeneral  ques- 
tion against  the  appellee.  Teieg.  Uo.  v.  Jones, 
96  Ind.  228;  Teleg,  Co.  v.  Meredith,  96  Ind.  98; 
Teleg.  Co.  v.  WUson,  supra. 

We  conclude  that  where  a  contract  is  essen- 
tial to  the  existence  of  a  duty,  and  it  contains 
a  stipulation  requiring  the  plaintiff  to  give  a 
written  notice  of  a  default  on  the  part  of  the 
telegraph  company,  the  failure  to  give  the  no- 
tice required  by  the  contract  will  defeat  an  ac- 
tion to  recover  the  penalty  attached  to  a  viola- 
tion of  the  duty  created  by  the  contract. 

In  holding  that  the  written  notice  is  required, 
we  have  not  disposed  of  the  questions  present- 
ed by  the  answer. 

Another  material  question  remains,  and  that 
is  this:  Does  the  contract  provide  for  a  writ- 
ten demand  in  cases  where  there  is  no  trans- 
mission of  the  message?  The  provision  in  the 
contract  is  this: 

''  The  company  will  not  be  liable  for  dam- 
ages in  any  case  where  the  claim  for  damages 
is  not  presented  in  writing  within  sixty  days 
after  sendincp  the  message. 

The  time  fixed  by  the  contract  is  sixty  davs 
from  the  time  of  sending  the  message.  The 
contract  thus  definitely  names  the  time,  and  in 
doing  this  specifies  the  cases  in  which  the  lim- 
itation it  designates  shall  apply.  By  the  words 
of  the  contract  the  cases  to  which  the  limita- 
tion applies  are  those  in  which  the  message  is 
sent.  If  this  be  true — and  we  cannot  perceive 
why  it  is  not--then  where  there  is  no  transmis- 
sion of  the  message,  but  a  total  failure  to  trans- 
mit, there  is  no  limitation  fixedly  the  contract, 
and  no  written  notice  or  demand  is  required  to 
fix  the  liability  of  the  company.  It  is  evident 
from  the  words  of  the  contract  themselves  that 
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it  is  ouly  in  cases  TvLere  the  message  is  sent  or 
transniitted  that  a  written  demand  is  re- 
quired. 

There  is  no  valid  reason  why  the  words  ef 
the  contract  should  he  extended  in  favor  of 
the  company  to  cases  which  they  do  not  em- 
brace. The  limitation  is  for  the  benefit  of  the 
company,  and  is  of  its  own  creation.  It  has  no 
right,  therefore,  to  ask  that  the  contract  he  ex- 
tended for  its  own  benefit  beyond  the  letter  of 
the  instrument  Nor  is  there  any  ambiguity 
in  the  language  emploved,  for  it  clearlv  aesig- 
nates  the  cases  in  which  the  limitation  shall  ap- 
ply. The  company  is  invested  with  compre- 
hensive powers  and  rights*  and  is  bj  law 
charged  with  duties  to  the  public  in  considera- 
tion of  the  rights  and  franchises  granted  to  it. 
It  is  impressed  with  a  public  character,  and 
its  duties  are  similar  in  many  respects  to  those 
of  a  common  carrier.  Hackett  v.  State,  105 
Ind.  250,  2  West.  Bep.  764. 

It  ought  not,  therefore,  to  he  permitted  to 
successfully  insist  that  a  limitation  of  its  own 
creation,  and  established  for  its  own  benefit, 
should  be  extended  beyond  the  words  creating 
the  limitation. 

In  WeHem  Union  TeUgraj^  Company  v.  Mere- 
dith, supra,  there  was  a  failure  to  transmit  and 
to  deliver.  Here  there  was  an  utter  failure  to 
transmit,  so  that  the  dedsion  in  that  case  does 
not  apply.  There  was  here  no  effort  made  to 
transmit  the  message.  The  point  as  it  is  here^ 
presented  did  not  arise  in  that  case,  and  it  is^ 
therefore  not  authoritative.  If  the  company 
had  sent  the  messace,  but  failed  to  deliver  it, 
the  decision  referred  to  would  be  Televant;  but 
as  it  did  not  send  the  message  over  the  wires 
the  limitation  in  the  contract  does  not  apply, 
as  it  is  only  of  force  in  cases  where  the  message 
is  transmitted,  or,  hi  the  language  of  the  con- 
tract, from  the  time  of  "  senaingthe  message." 
The  .breach  of  dutv  occurs  as  in  favor  of  a 
plaintiff  when  a  valid  contract  is  made,  and 
Uiere  is  a  failure  to  do  what  the  contract  and 
the  statute  reouira  OarTUEhany,  Western  U, 
Tdeg.  Co.  89  ind.  526. 

But  the  limitation  imposed  by  the  corpora- 
tion does  not  then  take  effect,  for,  to  repeat 
what  we  have  said,  that  limitation  takes  effect 
from  the  time  of  sending  the  message,  and  if 
no  message  is  sent  no  Dmitation  taKes  effect 
The  limitation  as  in  favor  of  the  company  is 
only  effective  when  the  company  so  far  does  its 
duty  as  to  transmit  the  mesMge  delivered  to  it 
under  a  valid  contract 

The  rights  of  the  company  under  the  limita- 
tion depend  entirely  upon  the  contract  between 
the  company  and  the  sender  of  the  message. 
In  a  proper  case  it  constitutes  a  defense,  but 
only  in  such  a  case.  The  rights  of  the  sender 
do  not  depend  upon  the  limitation,  but  they 
may  be  defeated  by  it  in  a  case  falling  within 
the  terms  of  the  contract.  In  favor  of  the 
sender  the  contract  reauires  both  a  transmis- 
sion over  the  wires  ana  a  delivery  of  the  mes- 
sage.    Tdeq,  Co,  V.  Lindley,  62  Ind.  871. 

But  the  limitation  benefits  the  corporation 
only  when  it  has  in  part  done  its  duty;  for  no 
advantage 'arises  from  the  limitation  in  case 
there  is  a  total  failure  or  refusal  to  do  what  the 
law  require.  We  need  not  decide  whether  the 
replies  to  this  answer  are  or  are  not  sufficient; 
for,  conceding  that  they  are  bad,  no  benefit  will 


accrue  to  the  appellant,  for  a  bad  reply  is  good 
enough  for  a  baa  answer. 

Objections  to  testimony  must  be  specific. 
General  objections  are  unavailing.  Ohio  db  M.  R, 
Co.  V.  Walker,  113  Ind.  196,  12  West  Rep.  781. 

Only  objections  properly  made  in  the  trial 
court  can  be  conudered  on  appeal.  Under 
these  long  settled  and  familiar  rules  the  only 
specific  oDjection  to  the  testimony  of  the  plaint- 
iff as  to  declarations  made  by  Duesner,  the 
agent  of  the  appellant,  is  this: 

"  No  other  person  can  bind  the  company,  ex> 
cept  the  one  with  whom  the  business  is  trans* 
acted  at  the  time." 

This  objection,  as  stated,  is  not  valid.  If 
Duesner  was  the  general  agent  of  the  corpora- 
tion, then  his  dedanitions  would  bind  it,  wheth- 
er made  at  the  time  the  contract  was  entered 
into  or  not  The  objection  does  not  present 
the  question  as  to  the  nature  and  scope  of  the 
agent's  authority,  but  simpl^jr  challenges  his  au- 
thority to  bind  the  corporation  by  declarations 
not  made  when  the  contract  was  entered  into. 
There  mav  be  cases  where  a  foreign  corpora- 
tion may  be  bound  by  the  declarations  and  acts 
of  an  agent  in  charge  of  its  business  at  a  dis- 
tant town  or  city;  and  we  cannot  bblj  that  this 
is  not  such  a  case.  Commercial  Umon  Aesur. 
Co.  V.  Btate,  118  Ind.  881, 18  West  Bep.  47. 

But,  however  this  may  be,  the  objection,  as 
stated,  simplv  reauires  us  to  decide  whether 
any  agent,  other  than  the  one  who  made  the 
contract,  can  bind  the  corporation  by  declara- 
tions made  subsequent  to  the  contract;  and,  as 
it  is  certain  some  fugent  may,  indeed  must  lift^e 
authority  to  so  bind  the  corporation,  since  a 
corporation  acts  only  by  agents,  the  objection 
is  not  well  taken. 

We  must,  of  course,  decide  the  case  upon 
the  uncontradicted  evidence  adduced  by  the 
appellee,  since,  as  we  have  again  and  agam  de^ 
ciaed,  we  are  bound  to  act  upon  the  evidencoi 
which  the  court  or  Jury  deemed  trustworthy. 

The  question,  therefore,  is  this:  Is  there  evi*- 
dence  directly  proving,  or  from  which  it  may^ 
be  Justly  inferred,  that  the  work— done  at  the 
instance  of  the  appellee — was  one  of  reasonable 
necessity  ?  If  it  was  simply  a  work  of  conveni- 
ence the  finding  cannot  8tand,formatter8  of  con* 
venience  cannot  take  a  case  out  of  the  statute. 

The  evidence  of  the  appellee  shows  that  he 
was  employed  as  a  stenographer  to  report  and 
transcribe  the  evidence  given  on  a  trial  of  the 
case  of  Atkinson  v.  Tfie  Oreat  Southern  Bail- 
way  Company,  and  T.  C.  Annabel  was  one  of 
the  attorneys  in  the  case.  The  motion  for  a 
new  trial  was  overruled  on  the  20th  day  of  Jan 
uary,  1888,  and  sixty  days'  time  given  m  which 
to  file  a  bill  of  exceptions.  In  the  following^ 
month  the  appellee  was  ordered  to  prepare  a 
longhand  report  of  the  evidence.  This  work 
he  completed  on  the  day  the  teleeram  was  de- 
posited in  the  appellant's  office,  which  was  on 
the  18th  day  of  March. 

The  appellee  says  in  his  testimony  that  from 
the  time  the  transcript  was  ordered  until  it  was 
completed  "  he  put  in  every  moment  of  time 
he  could." 

Annabel,  the  attorney,  lived  at  Gkxxlland,  and 
the  appellee  at  Logansport  The  Jud^  by 
whom  the  bill  of  exceptions  was  to  be  signed 
was  holding  court  at  LaFayette. 

This  is  the  evidence  most  favorable  to  the 
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■ppenee/and  our  judgment  is  that  it  fails  to 
■bow  a  reasonable  necessity  for  sending  tbe 
tel^pnun  on  Sunday.  There  is  upon  this  point 
an  utter  failure  of  evidence,  for  the  utmost  ef- 
fect that  can  be  assigned  the  testimony  is  that 
the  sending  of  the  message  was  a  matter,  not 
of  necessity,  but  of  convenience.  For  any- 
thing that  appears  the  trains  may  have  been  so 
frequent  as  to  have  enabled  the  appeUee  to  readi- 
ly accomplish  all  he  desired  by  send  <cg  his  mes- 
sage on  Monday.  It  does,  in  fact,  appear  that 
the  attorney  did  get  the  report  in  time  to  go  to 
La  Fayette,  and  have  his  bill  signed.  It  does 
not  appear  that  there  was  any  reason  why  the 
message  was  not  sent  on  Saturday;  and  the  clear 
inference  is  that  on  that  day  the  appellee  knew 
when  tbe  report  would  be  completea. 
The  burden  is  on  the  appellee  to  establish  an 


exception  to  the  general  rule  prescribed  by  the 
statute,  and  this  he  cannot  do  by  proving  facts 
showing  simply  a  matter  of  convenience.    His 

{)roof ,  at  all  events,  falls  far  short  of  establish- 
ng  a  case  of  necessity. 

Oar  conclusion  upon  this  point  is  fully  sup- 
ported by  authority.  Mueller  v.  State,  76  Ind. 
810;  Shaw  v.  Williams,  87  Ind.  158;  Johnson 
V.  Irasburgh,  47  Vt.  28;  McQrath  v.  Mertoin, 
112  Mass.  467;  Connolly  v.  Boston,  117  Mass.  64. 

Under  the  rule  laid  down  in  Mueller  y.  State, 
supra,  the  appellee  ought  to  have  done  on  Sat- 
urday what  he  did  on  Sunday. 

Judgment  reversed,  udth  instructions  to  sus- 
tain the  appeUanfs  motion  for  a  new  trial. 

Petition  for  rehearing  overruled,  April  6. 
1889. 
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Mary  HAGERTY 

^i....0iaine)^3'  / 

The  sift  of  a  savings  bankbook  from  hus- 
bancT  to  wife,  causa  mortis,  is  not  valid  without  de- 
livery, althouffti  the  book  Is  already  in  her  poeses- 
sion,  and  his  saying  to  her,  ^*You  may  have  it."  or 
*^You  may  keep  it;  it  is  yours,"— is  not  sufficient 
to  pass  the  property. 

(January  18,  1889.) 

ON  defendant's  exceptions  to  the  Supreme 
Judicial    Court,    Androscoggin    County. 
Overruled, 


This  was  an  action  for  money  had  and  re- 
ceived, brought  bv  tbe  administrator  of  Daniel 
H^rty,  deceased,  against  Mary  Uagerly. 

Defendant  claimed  tbe  property,  which  was 
money  deposited  in  a  savines  bank,  under  an 
alleged  gift  causa  mdrtis  of  the  bank  book, 
made  by  the  intestate  on  the  day  of  his  death. 
There  was  a  verdict  for  plaintiff,  which  de- 
fendant moved  to  set  aside,  and  i^e  also  ex- 
cepted to  the  charge  of  the  court 

The  case  sufficiently  appears  in  tbe  opinion. 

Mr,  Frank  L.  Noble  for  defendant. 

Messrs,  Newell  ft  Judkine  for  plaintiff. 

Walton»  cTl,  delivered  the  opinion  of  the 
court: 
The  most  important  question  is  whether  tlie 


NOTB.— 0<ff «,  eausa  mortfs. 

To  constitute  a  valid  gift  causa  mortis  it  is  essential 
that  the  donor  should  moke  it  in  contemplation  of 
death,  either  in  his  last  illness  or  while  he  is  in  other 
imminent  peril,  and  that  his  death  should  result 
from  such  illness  or  periL  Dickeschied  v.  Ex- 
ohange  Bank,  28  W.  Ya.  810. 

Title  to  a  gilt  causa  mortis  passes  by  delivery,  de- 
feasible only  in  owner's  lifetime.  Emery  v.  Clough, 
SNewBnff.  Bep.808,88N.  H.  55S. 

The  validity  of  a  gift  eausa  mortis  is  to  be  deter- 
mined by  the  law  of  the  place  whore  it  is  made, 
without  reference  to  the  donor's  domloil.   Id. 

The  donor  must  part  with  all  dominion  over  it,  so 
that  no  further  act  of  his  or  his  personal  represen- 
tative is  necessary  to  vest  the  title  perfectly  in  the 
-donee,  to  belong  to  him  presently  as  his  own  prop- 
erty, in  case  the  donor  should  die  of  his  present  ill- 
ness or  from  the  impending  peril,  without  making 
any  change  in  relation  to  the  gift,  leaving  the  do- 
nee surviving  him.  Dickeschied  v.  Exchange  Bank, 
«8  W.  Va.  840. 

The  burden  of  proving  a  gift  of  personal  proper- 
ty by  a  decedent  is  much  heavier  on  the  claimant, 
when  the  alleged  gift  is  a  gift  causa  mortis  than 
when  the  gift  is  one  inter  vivos.  When  the  gift 
claimed  is  a  gift  causa  mortis^  it  must  be  proven  by 
strong  and  clear  evidence,  id.;  Lewis  v.  Merritt,  42 
Hun,  161. 

A  certificate  of  deposit  is  a  subsisting  chose  in  ac- 
tion, and  represents  the  fund  it  describes,  as  in  cases 
of  notes,  bonds  and  other  securities,  so  that  a  deliv- 
ery of  it^  as  a  gift,  constitules  an  equitable  assign- 

8  Lf.  R.  A.. 


ment  of  the  money  for  which  it  calls.  Basket  v.  Haa- 
sell,  107  n.  &  eoe  (27  L.  ed.  500>. 

The  indorsement  and  delivery  of  a  certificate  of 
deposit,  void  as  a  gift  mortis  causa^  is  not  good  as  a 
will  of  personalty,  under  the  laws  of  Tennessee, 
and  does  not  pass  the  title  as  such,  so  as  to  entitle 
the  donee  to  a  decree  for  the  payment  of  the  money; 
for  a  will  of  personalty  in  that  State  does  not  take 
effect  until  probated.  Basket  v.  Hassell,  106  U.  S. 
867(27L.ed.710). 

In  Louisiana  a  donatio  mortis  cauA  is  an  act  to 
take  effect  when  tbe  donor  shall  no  longer  exist, 
and  can  be  made  only  by  will  and  testament.  AU 
other  forms  are  abrogated.  Johnson  v.  Waters,  lU 
U.  S.  640  (28  L.  ed.  M7). 

CHft  of  bank  bock, 

A  delivery  of  a  savings  bank  book,  with  Intent  to 
give  the  donee  the  deposits  represented  thereby, 
was  held  a  good  delivery  to  constitute  a  complete 
gift  of  such  deposits.  There  must  be  an  inten- 
tion to  give,  and  this  must  be  carried  into  effoct 
by  an  actual  delivery.  Taylor  v.  Fire  Dept.  of  N. 
Y.  1  Edw.  Ch.  294;  Robinson  v.  Ring,  72  Maine,  149, 
80  Am.  Bep.  309. 

It  is  not  enough,  to  prove  a  perfected  gift  of 
money  to  a  woman  from  her  husband,  that  he  de- 
posited the  money  in  the  savings  bank  in  his  name 
as  her  trustee.  Walker  v.  Welch  (Mass.)  4  New  Eng. 
Rep.  854. 

If  the  depositor  intends  the  money  to  be  at  the 
time  of  the  deposit  a  gift  to  such  other  person,  and 
declares  the  gift  to  him,  and  he  assents  to  it,  the  gift 
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gift  of  a  savin  srs  bnnk  book  from  husband  to 
wife,  eausa  mortis,  is  valid  without  delivery, 
provided  the  book  is  at  the  time  of  the  alleged 
gift  already  in  the  possession  of  the  wife. 

The  action  was  tried  before  the  Chief  Jus- 
tice, and  he  ruled  that,  to  constitute  a  valid  gift 
cau9a  mortis,  there  must  be  a  delivery;  that,  if 
the  property  "be  at  the  time  already  m  the  pos- 
session of  the  donee,  the  donor's  saying  to  the 
donee,  'You  may  have  it,'  or  'You  may  keep  it; 
it  IS  yours'  does  not  pass  the  property  in  the 
case  of  a  gift  causa  mortis," 

We  think  this  ruling  was  correct.  If  the  act 
of  delivery  was  for  no  other  purpose  than  to  in- 
vest the  donee  with  possession,  no  reason  Is  per- 
odved  whv  it  might  not  be  dispensed  with 
when  the  donee  already  had  possession.  But 
such  is  not  its  only  purpose.  It  is  estential,  in 
Older  to  distinguish  a  ^ft  eausa  mortis  from  a 
legacy.  Without  an  act  of  delivery,  an  oral 
disposition  of  property,  in  contemplation  of 
death,  could  be  sustained  only  as  a  nuncupa- 
tive will,  and  in  the  manner  and  with  the  lim- 
itations provided  for  such  wills. 

Delivery  is  also  important  as  evidence  of  de- 
liberation and  intention.  It  is  a  test  of  sincer- 
ity, and  distinguishes  idle  talk  from  serious 
purposes;  and  it  makes  fraud  and  perjury  more 
difficult.  Mere  words  are  easily  misrepresent- 
ed. Even  the  change  of  an  emphasis  may 
make  them  convey  a  meanin«:  different  from 
what  the  speaker  intended.  Not  so  of  an  act 
of  delivery.  Like  the  delivery  of  a  turf,  or  the 
de1i%'ery  of  a  twig,  in  the  ancient  mode  of  con- 
veying estates,  or  the  delivery  of  a  kernel  of 
com,  or  the  payment  of  one  cent  of  the  pur> 
•chase  money,  to  make  valid  a  contract  for  the 
sale  of  a  cargo  of  grain,  an  act  of  delivery  ac- 


complishes that  which  words  alone  cannot  ac- 
complish. 

Outs  eausa  mortis  ought  not  to  be  encour- 
aged. Th^  are  often  sustained  by  fraud  and 
perjury.  It  was  an  attempt  to  sustain  such  a 
gift  by  fraud  and  perjuiy  &at  led  to  the  enact- 
ment of  the  statute  for  the  prevention  of  fraud 
and  perjury.  See  MaUhetos  v.  Warner,  4  Ves. 
Jr.  187,  196,  note;  Leathers  v.  Greenaere,  68 
Maine,  561,  569. 

As  said  in  Hatch  v.  Atkinson,  66  Mame,  826, 
it  is  far  better  that  occasionally  a  gift  of  this 
kind  should  fail  than  that  the  rules  of  law  be 
so  relaxed  as  to  encourage  fraud  and  perjury. 

We  are  aware  that  some  text  writers  have 
assumed  that,  when  the  property  is  already  in 
the  possession  of  the  donee,  a  dEelivery  is  not 
necessary.  But  the  cases  cited  in  support  of 
the  doctrine  nearly  all  relate  to  gifts  »n/^9ir09, 
and  not  to  gifts  eausa  mortis,  A  gift  inter 
9ivos  may  be  sustained  without  a  distinct  act  of 
delivery  at  the  time  of  the  gift,  if  the  property 
is  then  in  the  possession  of  the  donee,  and  the 

fift  is  supported  by  long  acauiescence  of  the 
onor,  or  other  entirely  satisfactory  evidence. 
This  court  so  held  in  Wing  v.  Merchant,  57 
Maine,  888,  and  the  jury  were  so  instructed  in 
this  case;  and  the  defendant  had  the  benefit  of 
the  instruction. 

But  the  question  we  are  now  considering  is 
not  whether  a  gift  inter  vivos  can  be  sustained 
without  a  distinct  act  of  delivery,  but  whether 
such  a  relaxation  of  the  law  can  be  allowed  in 
the  case  of  a  gift  causa  mortis.  We  think  not. 
Reason  and  the  weight  of  authority  are  opposed 
to  such  a  relaxation.  Hatch  v.  Atkinson,  66 
Maine,  826:  Lane  v.  Lane,  76  Maine,  521; 
Parchor  v.  tiav,  Inst,  78  Maine,  470, 8  New  Eng. 


is  perfect,  althouflrh  the  depositor  keeps  the  deposit 
book  himself.  Alger  v.  North  Bnd  Sav.  Bank,  6 
New  Eng.  Rep.  808, 146  Mass.  418;  Smitti  v.  Oasipee 
Vallejr  Ten  Cent  Sav.  Bank  (N.  H.)  4  New  Bng.  Bep. 


The  intestate  deposited  money  in  a  hank  in  the 
name  of  another.  It  was  held  not  evidence  of  gift 
witboat  evidence  of  delivery  of  passbook  and  ac- 
<oeptance  of  donee;  and  upon  the  question  of  intent, 
evidence  was  admiaslble  to  show  the  depositor's  in- 
tention was  to  avoid  a  rule  of  the  bank  providing 
that  one  depositor  could  not  draw  interest  on 
amount  over  $1,000.  Scott  v.  Ford,  1  New  Bng.  Bep. 
221, 140  Haas.  157. 

A  deposit,  by  a  husband,  in  a  savings  bank,  upon 
the  account  of  himself  and  wife,  is  not  evidence  of 
«  gift  to  the  wife,  he  retaining  the  power  to  draw 
the  money  at  will,  and  in  fact  drawing  the  interest 
upon  it  on  several  occasions.  Schick  v.  Grote,  6 
Cent.  Rcp.aea,42N.  J.  Eq.86& 

Where  there  is  no  proof  of  any  decisive  act  or  dec- 
laration of  the  intention  of  the  husband  to  make  a 
gift  to  his  wife,  and  the  bank  book  was  never  deliv- 
■ered  to  her,  the  evidence  fails  to  sustain  a  gift. 
Walker  V.  Welch  (Mass.)  4  New  Eng.  Rep.  854.  See 
note  to  Walsh's  App.  1 L.  R.  A.  635, 122. 

What  neeessary  to  eonstitute. 

To  constitute  a  valid  gift  inter  vivos^  there  munt 
t)e  a  delivery  of  the  thing  ^von,  either  actual  or 
constructive:  but  it  is  not  necessary  tliat  it  be  de- 
Hrored  directly  to  the  person  intended.  It  may  be 
delivered  to  another  for  him,  or  to  a  trustee  for  the 
benefit  of  the  donee.  Love  v.  Francis,  5  West.  Bep. 
V53, 03  Mich.  181. 

If  the  subject  of  a  gift  be  deUvered  by  the  donor 


to  a  third  person,  with  authority  to  deliver  it  to  the 
donee,  such  third  person,  until  the  authority  is  ex- 
ecuted by  an  actual  delivery  to  and  acceptance  by 
the  donee,  is  the  agent  of  the  donor,  who,  until  such 
actual  delivery  is  made,  may  revoke  the  authority 
and  take  back  the  gift^  Dickesohied  v.  Exchange 
Bank,»iW.ya.34L 

Whether  a  direction  firomthe  donor  to  a  bailee  to 
deliver  it  to  donee  coudummatee  the  gift,  unless  the 
order  be  executed,— ^uoBre.  V ogel  v.  Qast,  2  West. 
Bep.  418,  ao  Mo.  App.  104. 

Where  a  party  claims  title  to  personal  property 
as  a  gift,  either  inter  xfivos  or  eausa  mortis,  the  bur- 
den of  proof,  in  whatever  form  the  issue  may  be 
presented,  rests  upon  him  to  establish  the  validity 
of  the  gift,  of  which  the  delivery  of  possession  is 
the  strongest  and  most  material.  Dickescliied  v. 
Exchange  Bank,  28  W.  Va.  841. 

The  mere  possession  of  the  subject  of  the  alleged 
gift,  unaccompanied  by  proof  of  its  delivery  by  the 
donor  to  the  donee,  is  insufficient  to  establish  it  as 
a  gift  either  inter  vivos  or  causa  mortis.   Id. 

A  widow  seeking  to  establish  a  gift  to  her  from 
her  husband  in  his  lifetime  must  adduce  evidence 
beyond  suspicion  showing  a  clear  irrevocable  Rrift. 
Schick  V.  Orote,  6  Cent.  Rep.  836, 48  N.  J.  Eq.  852. 

In  order  to  render  a  gift  of  money  by  a  grand- 
mother to  the  children  and  the  father  as  their  trus- 
tee effectual  for  any  purpse,  it  is  not  only  necessaiT 
to  show  an  intention  to  give,  but  also  an  actual  de- 
livery of  the  thing  given— there  must  be  a  parting 
with  the  posseaslon  and  all  control  over  the  proper- 
ty by  the  donor  and  a  vesting  of  the  possession  in 
the  donee  or  a  third  person  in  trust  for  the  donee. 
Mlnchin  v.  Merrill,  2Edw.  Ch.837;  Hooper  v.  Good- 
win, 1  Swanst.  486:  Gaskell  v.  Gaskell,  2  Younge  ft 
J.  602. 


See  also  12  L.  R.  A.  500. 
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R'ip.  239;  Dunbar  v.  Dunbar,  80  Maine,  152,  6 
New  Eng.  Rep.  147;  Miller  v.  Jeffren,  4  Gratt. 
472-  Frmch  v.  Raymond,  89  Vt.  628;  OuUing 
V.  Oilman,  41  N.  H.  147;  Delmotte  v.  Taylor, 
1  Redf .  417;  Egerton  v.  EgerUm,  17  N.  J.  Eq. 
410;  Kenney  v.  Public  Admr.  2  Bradf.  819;  2 
Kent,  Ck)m.  lOtb  ed.  602,  and  note;  Dickesehied 
V.  Exchange  Bank,  28  W.  Va.  840;  TTaZ^ft'f^^. 
122  Pa.  177, 1  L.  R  A.  585,  and  note. 

It  is  the  opinion  of  the  court  that  the  gift  of 
a  savings  bank  book  causa  mortis,  to  be  valid, 
must  be  acconapanied  by  an  actual  delivery  of 


the  book  from  the  donor  to  the  donee,  or  to 
someone  for  the  donee,  and  that  the  delivery 
must  be  made  for  the  express  purpose  of  con- 
summating the  gift,  and  that  a  previous  and 
continuing  possession  by  the  donee  is  not  sufti- 
cicnt;  ana  tliat  in  this  and  in  all  particulars  Uie 
rulings  in  the  court  below  were  correct  and 
that  no  cause  exists  for  granting  a  new  triaL 

Motion  and  exceptions  owrrnlei, 

Peterst  Ch,  J.,  and  Danforth*  Virgin^ 
Emery*  and  Haskell,  «77.,  ooncuried. 


UNITED  STATES  CIRCUIT  COURT,  SOUTHERN  DISTRICT  OF  GEORGIA. 


UNITED  STATES 

Lock  SHAW  et  al. 
(....Fed.Bep ) 


*1.  Tbe  llmitatioii  as  to  amoaat  in  a  oon- 
troversy  uoeossftf/  to  give  the  oirenit 
ooart  Jurisdletlonf  fixed  by  section  1  of  tbe 
Act  of  Maroh8,1887  (24  Stat,  at  L.  668),  does  not 
apply  to  suits  in  which  the  United  States  is  plaint- 
tilt  or  petitioner. 

5.  Repeals  by  iapUeation.  The  old  law  eu- 

biaoed  in  seotioD  on,  Bevlsed  Statutes,  gave  luris- 
diction  of  all  suits  at  common  law  and  in  equity 
where  the  United  States  are  plalntlflSor  petition- 
ers, and  it  also  contained  an  independent  special 
clause  giving  Jurisdlvtion  of  all  suits  arising  un- 
der the  reTenue,  internal  reyenue  or  postal  laws, 
and  the  Act  of  March  8, 1887,  conferring  Jurisdic- 
tion of  all  suits  at  common  law  or  hi  equity,  where 
ithe  United  States  are  plaintUBB  or  petltiODerB 
without  reference  to  said  special  subjects.  It  is 
held  that  the  latter  provision  does  not  repeal  by 
implication  the  grant  of  Jurisdiction  over  the 
special  subjects  mentioned  in  the  independent 
clause  of  the  original  statute 

8b  It  is  a  settled  poUey  on  the  part  of  the 
United  States  to  have  its  lee^  rights 
determined  in  its  own  oovrtst  a  policy 
founded  upon  sound  and  vital  reasons. 

4.  The  ri^ht  to  soe  in  its  own  eonrts*  hav^ 
Ing  once  attached,  becomes  a  prerogative  right; 
and  Congress  will  not  be  presumed  to  intend  to 
deprive  the  Government  of  such  right  unless  the 
intention  appean  in  plain  and  unambiguous 
terms. 

6.  When*  under  one  of  two  possible  eon- 
structlonSf  a  statute  would  devest  the  public 
of  a  right,  violate  a  priaciple  of  settled  policy 
and  avoid  the  methods  of  procedure  which  have 
been  clearly  Indicated  by  many  Acts  of  previous 
legislation,  in  such  case,  if  there  is  doubt  about 
the  proper  construction,  the  doubt  should  be  re- 
solved in  favor  of  the  Government. 

'  «    (April —,  1889.) 

SUIT  on  a  postmaster's  bond.    On  demurrer 
to  declaration.    Demurrer  overruled. 
The  facts  are  fully  stated  in  the  opinion. 

*Head  notes  by  Spkeb,  J*. 


Meters,  John  M.  Garrard  and  Denmark 
ft  Adams  for  defendants,  for  the  demurrer. 

Mr,  DnPont  GKierry»  Disi,  AUy.,  for  the 
United  States,  contra, 

Speer»  J,,  delivered  the  following  opinion: 

This  is  a  suit  upon  a  postmaster's  bond.  It 
appears  upon  the  face  of  the  declaration  that 
the  amount  in  controversy  is  leas  than  (2.000. 
Defendants  demur  to  the  declaration  and  move 
to  dismiss  the  suit  for  want  of  jurisdiction. 

Counsel  for  defendants  contend  that  if  there 
is  any  Jurisdiction  to  try  this  cause  it  must  be 
found  in  some  Act  of  Congress  now  of  force 
expressly  conferring  that  Jurisdiction  upon  this 
particular  court;  that  where  Congress  has  not 
expressly  conferred  upon  the  courts  tbe  entire 
Judicial  -power  inherent  in  tbe  Qovemment 
under  the  Constitution,  the  Jurisdiction  of 
the  court  is  limited  to  the  express  grant,  and 
may  not  be  helped  b^  the  residual  un^nted 
powers  that  may  be  found  in  the  Constitution. 
In  support  of  this  position  they  rely  upon  tbe 
followmg  authorities:  Kempe  y.  Kennedy,  9  U. 
S.  6  Cranch,  185  [SL.  ed.  70j;  Kennedy  y.  Bank 
of  Georgia,  49  U.  S.  8  How.  611  [12  L.  ed. 
1209];  Bob  parte  Watkins,  28  U.  S.  8  Pet.  207 
[7  L.  ed.  650);  Mclntire  v.  Wood,  11  U.  S.  7 
Cranch,  506  [8  L.  ed.  4201;  KendaU  y.  U.  S.  87 
U.  8.  12  Pet.  616  [9  L.  ed.  1181];  Cary  v.  Cur- 
tis, 44  U.  8. 8  How.  245  [11 L.  ed.  676];  OOorn 
y.  Bank  of  U.S.  ^  U.  8.  9  Wheat.  788  L«  L. 
ed.  204]. 

They  further  contend  that  the  Ajct  of  Con- 
msR  if  March  8,  1837  (24  Stat,  at  L..l»52).  un- 
aertook  to  define  and  determine  the  Jurisdiction 
of  the  circuit  courts  over  all  suits  of  a  civil 
nature  at  common  law  or  in  equity  in  which 
the  United  States  are  plaintifFs  or  petitioners^ 
and  therefore  by  implication  repealed  all  pre- 
vious Acts  of  Congress  conferring  jurisdiction 
of  the  same  subject  matter;  and  they  cite  King 
y.  ComeU,  106  U?  8.  896  [27  L,  ed.  60]. 

They  contend  that  this  Act  confers  upon  the 
circuit  court  Jurisdiction  onl^  of  such  suits  as 
involve  a  controversy  in  which  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  cost s» 
tbe  sum  or  value  of  (2,000;  and  they  insist 
that  this  court  has  no  Jtuisdicdon  of  the  case  at 
bar. 


NOTB.— Even  under  the  Aot  of  1875,  the  circuit 
court  did  not  have  Jurisdiction  of  suits  bn)Uffht  by 
the  (Tnited  States  unless  the  amount  in  controversy 
exceeded  $50a  United  States  v.  Huffmaster  (3 
cases),  85  Fed.  Bep.  81,  88 -cases  brought  to  re- 
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cover  the  value  of  cord  wood  cut  upon  the  public 
lands  of  the  United  States ;  Pierson  v.  Philips,  85 
Fed.  Rep.  887— asuit  on  tbe  official  bond  of  a  United 
States  MarshaL  The  Act  of  1887  was  hardly  intend- 
ed to  enlarge  the  Jurisdiction. 


1889. 


Unitbd  States  v.  Shaw. 


289 


In  support  of  the  position  that  the  jurisdic- 
tional iimit  as  to  amount  in  a  general  statute 
applies  as  well  to  suits  brought  by  the  Govern- 
ment as  by  individuals,  they  cite  the  following 
authoiities:  U.  8.  v.  Eitt,  123  U.  8.  681  [81  L. 
ed.  275J;  WaXker  v.  U.  8.  71  U.  S.  4  WaD.  168 
[18  L.  ed.  819]j  Bau  v.  Prentiss,  44  U.  8.  8 
How.  TTlJll  L,  ed.  824];  Qruner  v.  U.  8,  63 
U.  8. 11  How.  168  ri8  L.  ed.  647]. 

lltere  can  be  no  aoubt  that  the  authorities 
cited  by  defendants'  counsel  are  controlline  in 
settlement  of  the  questions  they  treat;  but  they 
are  not  applicable  to  the  case  at  bar. 

In  the  first  place  it  is  far  from  clear  that  the 
jurisdiction  expressly  conferred  by  the  Act  of 
March  8,  1887.  where  the  United  States  is 
plaintiff  or  petitioner  is  limited  in  any  sense  by 
the  amount  in  controversy.  If  we  turn  to  the 
Act  of  March  8, 1876,  of  which  this  Act  is  an 
amendment,  we  will  find  that  the  limitation  as 
to  amount  precedes  the  clauses  conferring  juris- 
diction over  the  special  subjects  therein  defined 
in  the  following  order: 

It  recites  first  that  the  circuit  court  shall  have 
Jurisdiction  of  all  suits  of  a  civil  nature  at  com- 
mon law  or  in  equity  "  where  the  matter  in 
dispute  exceeds,  exclusive  of  costs,  the  sum  or 
value  of  $600;"  then  foUow  specifications  of 
the  subject  matters,  to  wit:  federal  questions 
"or"  Government  suits  "or"  citizenship  "or" 
land  grants  "or"  suits  of  aliens. 

It  appears,  then,  that  in  the  Act  of  1876  the 
grammatical  structure  of  the  section  required 
that  the  limitation  as  to  amount  should  apply 
to  each  class  of  suits  specified. 

But  the  structure  of  the  section  as  amended 
bv  the  Act  of  March  8,  1887,  is  very  different. 
This  Act  recites  that  the  circuit  court  shall 
have  jurisdiction  of  all  suits  of  a  civil  nature 
at  common  law  or  in  equity  "  where  the  mat- 
ter in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  $2,000,  and  arising 
under  the  Constitution,"  etc.,  "or"  "in  which 
the  United  States  are  plaintiffs  or  petitioners," 
"or"  "in  which  there  shall  be  a  controversy  be- 
tween citizens  of  different  States  in  which  the 
matter  in  dispute  exceeds,  exclusive  of  interest 
andcostB,the  sum  orvalue  aforesaid,"  "or"  land 
grants,  "or"  suits  of  aliens  where  the  matter 
in  dispute  exceeds,  etc.  By  repeating  the  lim- 
itatipn  clause  as  to  amount  after  each  class 
savcionc,  and  omitting  it  after  the  clause  con- 
ferring jurisdiction  over  government  suits.  Con- 
gress evidently  intended  to  remove  the  doubt 
which  miffht  have  been  evoked  bv  the  lan- 
guage of  the  Act  of  1876,  and  to  make  it  plain 
that  the  (Government  could  sue  in  the  circuit 
court  without  regard  to  the  amount  in  contro- 
versy. The  same  reasoning  would  inevitably 
induce  the  conclusion  that  uie  limitation  as  to 
amount  does  not  apply  to  land  grant  suits  were 
it  not  for  another  provision  in  a  different  sec- 
tion of  the  Act  in  regard  to  land  Krant  suits, 
which  it  is  unnecessary  to  discuss  here.  See 
8peer,  Removal  of  Causes,  ^  21. 

Again,  if  we  look  to  the  Judiciary  Act  of 
1789  as  codified  in  section  629,  Revised  Stat- 
utes, we  find  that  ample  provision  was  made 
for  suits  by  the  Government.  Thus  it  was  pro- 
vided that  where  the  United  States  is  plaint- 
iff or  petitioner,  the  circuit  court  shall  have 
jurisdiction  of  all  suits  at  common  law  without 
regard  to  amount,  and  of  all  suits  in  equity 
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where  the  matter  in  dispute,  exclusive  of  inter- 
est and  costs,  exceeds  the  sum  or  value  of  f  600. 
Subsections  2,  8,  §  629,  Rev.  Stat. 

And  besides  these  provisions,  there  Is  a  sep- 
arate and  independent  clause  granting  iurisdic- 
tion,  without  regard  to  amount,  of  all  suits  at 
law  or  in  equity  arising  under  the  Revenue 
Laws,  excepting  suits  for  penalties  and  forfeit- 
ure, and  exceptmg  admiralty  causes,  and  of  all 
causes  of  action  arising  under  the  Internal 
Revenue  Laws  or  under  the  Postal  Laws.  Sub- 
section 4,  §  629,  Rev.  Stat. 

As  the  law  then  existed,  there  can  be  no 
doubt  that  the  €k>vernment  could  have  main- 
tained a  suit,  either  at  common  law  or  in 
equity,  arising  under  the  Revenue,  Internal 
Revenue  or  Postal  Laws,  without  regard  to 
amount,  under  the  express  provisions  of  sub- 
division 4,  and  whony  independent  of  the 
jurisdiction  granted  or  limitation  as  to  amount 
contained  in  subdivisions  2  and  8  of  section  629, 
Revised  Statutes. 

Therefore,  whether  the  provision  in  the  Act 
of  March  8,  1887,  giving  jurisdiction  of  nil 
suits  of  a  civil  nature  at  common  law  or  in 
equity  in  which  the  United  States  is  plaiDli^ 
or  petitioner,  enlar^  the  jurisdiction  by  re- 
moving the  limitation  as  to  amount  in  equity 
causes,  to  wit:  $600;  or  whether  the  provision 
raised  the  limitation  as  to  amount  to  f  2,000, 
both  in  common  law  and  iu  equity  suits  brought 
by  the  Government— in  either  case  the  provision 
embraced  only  the  subject  matter  contained  in 
subdivisions  2  and  8  of  section  629,  Revised 
Statutes,  viz.:  suUs  at  law  or  in  equity  in 
which  the  United  States  is  plaintiff  or  petition- 
er. It  could  not,  therefore,  be  held  tc^  repeal 
by  implication  the  jurisdiction  over  the  special 
subject  matter  pronded  for  by  subdivision  4  of 
the  same  section,  to  wit:  postal  suits,  etc.  Hess 
V.  Reynolds,  118  U.  8.  78  [28  L.  ed.  927];  Ven- 
able  V.  Richards,  106  U.  B.  636  [26  L.  ed.  1196]. 

Anun;  when  we  look  to  the  provisions  of 
the  Constitution,  the  Judiciary  Act  of  1789, 
the  subsequent  amendatory  statutes,  the  Acts 
organizing  the  court  of  claims  and  many  other 
statutes  Maring  upon  the  question,  we  find  a 
settled  policy  on  the  part  oi  the  United  States 
to  have  its  controversies  determined  in  its  own 
courts,  a  policy  founded  upon  sound  and  sub- 
stantial reasons,  vital  to  its  governmental  pow- 
ers. The  right  once  attached  becomes  a  pre- 
rogative of  the  Gk)vemment,  and  an  Act  of 
Congress  will  not  be  construed  to  surrender 
such  right  "  except  by  special  and  particular 
words."    Jtmes  v.  U.  8.  1  Ct.  CL  888. 

It  was  insisted  in  the  argument  for  defendants 
that  the  district  court  is,  by  section  668,  Revised 
Statutes,  given  jurisdiction  of  all  suits  at  com- 
mon law  brought  by  the  United  States,  and  ot  ail 
causes  of  action  arising  under  the  Postal  Laws, 
without  resard  to  the  amount  In  controversy ; 
and  that  Congress  may  well  be  presumed  to 
have  intended  by  the  Act  of  March  8,  1887,  to 
relieve  the  circuit  court  of  such  cases.  It  is 
undoubtedly  true,  if  it  be  conceded  that  the 
right  of  the  Government  to  sue  must  be  ex- 
pressly conferred,  and  that  the  Act  of  March  G, 
1887,  raised  the  jurisdictional  limit  as  to  amount 
in  all  government  suits  in  the  circuit  court  to 
|2,000,  that  there  would  be  a  very  large  cLisj 
of  suits  in  equity  over  which  neither  the  cir- 
cuit nor  the  district  courts  would  have  jurij- 
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diction,  and  tlie  Government  would  be  com- 
pelled to  resort  to  the  state  courts  to  assert  its 
rights.  This  follows;  for,  except  in  suits  un- 
der the  Postal  Laws,  or  to  enforce  a  lien  upon 
real  estate  under  the  Internal  Revenue  Laws, 
the  district  court  is  given  by  section  568,  Re- 
vised Statutes,  no  equi^  jurisdiction  in  suits 
brought  by  the  United  States. 

Could  it  have  been  the  intention  of  Congress 
to  repeal  the  pre-existing  laws  upon  this  sub- 
ject by  implication,  and  force  the  government 
to  relinquish  all  rights  or  sue  in  the  state  courts 
in  so  large  a  class  of  cases,  or  in  any  case? 
This  court  can  nevei  concede  such  a  proposi- 
tion. Congress  wUl  not  be  presumed  to  have 
Intended  to  deprive  the  Government  of  such  a 
right  unless  the  intention  is  expressed  in  plain 
«nd  unequivocal  words. 

The  rule  in  regard  to  the  repeal  of  a  statute 
by  implication  does  not  have  the  same  applica- 
tion to  the  Govemnient  as  to  an  individual. 

"  Where  an  Act  of  Parliament  is  made  for 
the  public  good,  the  advancement  of  religion 
and  justice,  and  to  prevent  injurv  and  wrong, 
the  Kin^  snail  be  bound  by  such  Act  though 
not  particularly  named  therein.  But  where  a 
statute  is  general  and  thereby  any  prerogative, 
right,  title  or  interest  is  devested  or  taken  from 
the  King,  in  such  case  he  shall  not  be  bound 
unless  the  statute  is  made,  by  express  words, 
to  extend  to  him."  Bacon,  Abridgment,  title, 
Prerogative,  E-5;  U.  8.  v.  Knight,  39  U.  S.  14 
Pet.  801  [10  L.  ed.  4661;  Fink  v.  (/Neil,  106 
U.  8.  272  [27  L.  ed.  196];  Qreen  v.  U.  8,  76  U. 
8.  9  Wall.  655  [19  L.  ed.  8061;  U,  8,  v.  Eerron, 
87  U.  8.  20  Wall.  251  [22  L.  ed.  2751;  Dollar 
8av.  Bank  v.  U.  8.  86  U.  8.  19  Wall.  228  [22 
L.  ed.  80]. 

The  principle  involved  in  these  propositions 


is  the  same;  and  when  a  statute  which  pro- 
poses to  regulate  proceedings  in  suits  is  gen- 
eral, and  by  a  doubtful  application  of  its  terms 
to  government  suits  would  devest  the  public  of 
rights  and  violate  a  principle  of  public  policy, 
and  would  make  provisions  contrary  to  the 
policy  which  the  Government  has  indicated  by 
manyActs  of  previous  l^islation — ^in  such  case 
the  statute  ought  not  to  be  construed  to  impair 
the  settled  prerogatives  of  the  Government. 
U,  8,  V.  Knight,  mpra. 

It  follows,  therefore,  if  there  is  any  doubt  as 
to  whether  the  limitation  as  to  amount  in  the 
Act  of  March  8, 1887,  was  intended  to  apply  to 
suits  brought  by  the  Government,  it  ought  to 
be  construed  not  to  apply. 

Indeed,  it  has  been  held  that  without  any 
Act  of  Congress  for  the  purpose,  wherever  the 
United  States  has  rights  which  ought  to  be 
preserved,  and  for  which  an  individual  under 
similar  circumstances  could  maintain  an  ordi« 
nary  civil  action,  the  United  States  may  main- 
tain its  rights  by  such  a  suit  brought  in  its  own 
name  at  least  in  some  court.  U.  8,  v.  Barker, 
1  Paine,  C.  C.  156. 

And  this  court  is  of  the  opinion  that  when 
the  Government  has  definitely  acquired  the 
right  to  sue  in  any  of  its  courts  exercising  gen- 
eral judicial  power,  this  right  will  be  held  per- 
manent in  its  character  and  be  maintained,  sub- 
ject only  to  such  express  and  distinct  limita- 
tions as  Congress  may  thereafter  impose. 

Such  right  is  not  affected  by  implication, 
save  in  those  general  statutes  regulstine  pro- 
cedure which  do  not  devest  the  public  oi  any 
right  and  do  not  violate  any  principle  of  public 
policy. 

The  demurrer  is  overruled. 
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THE  IMPERIAL  and  THE  S.  G.   REED ; 
The  Albina  Ferry  Co.,  Libelant. 

(,-..8awy Fed.  Rep ) 

*  1.  A  tn^  employed  by  a  ship  to  move  her 

*  Head  notes  by  Dbadt,  J. 


from  her  BMchortLge  In  the  Wallamet  River 
to  a  dock  in  East  Portland,  under  the  dhnection 
and  control  of  the  pilot  In  charge  of  the  ship,  to 
not  liable  for  Injury  caused  by  a  collision  of  such 
veesel  with  another ;  in  such  case  the  tug  and  tow 
are  but  one  vessel  and  that  one  is  the  tow. 

2.  A  wire  cable*  used  as  a  g^de  across 
the  Wallamet  River  by  the  ferry  boat  of  the 


Note.— CoUtefon  between  vessels ;  llaMlity  of  tug  and 

tow. 

The  tug  and  its  tow  are  treated  as  one  vessel,  a 
steam  vessel,  within  the  rule  of  keeping  out  of  the 
way  of  sail  vessels,  under  the  rules  of  navigation, 
the  sail  vessel  to  keep  her  course.  Desty,  Ship  & 
Adm.  6  879,  citing:  The  J.  H.  Gautler,  6  Ben.  469;  11 
Am.  L.  Reg.  N.  8.  760:  6  Am.  L.  T.  87;  The  Ivanhoe, 
7  Ben.  2218 ;  The  Nabob,  1  Brown,  Adm.  115 ;  The 
America,  2  Ben.  475. 

8o,  as  to  the  duty  of  keeping  or  changing  course, 
sailing  vessels  in  tow  of  steam  tugs  are  to  be  con- 
sidered as  steam  vessels.  The  Pennsylvania,  8  Ben* 
216. 

Where  the  officers  and  crew  of  the  tow,  as  well  as 
those  of  the  tug,  participate  in  the  navigation  of 
the  vessels,  and  a  collision  with  another  vessel 
ensues,  the  tug  alone  or  the  tow  alone,  or  both 
Jointly,  are  liable,  according  to  their  negligence,  or 
want  of  skill.  The  Maria  Martin,  79  U.  8. 12  WalU 
44  (20  L.  ed.  254);  Sproul  v.  Hemmkigway,  14  Pick,  i; 

8L.R.A. 


Sturgis  V.  Boyer,  65  TJ.  8. 24  How.  131  (16  L.  ed.  504); 
The  Syracuse,  79  U.  8.  12  Wall.  167  (SO  L.  cd.  88B0; 
The  Frank  Moffat,  2  Fllpp,  291 ;  The  Boris  Eckhoff, 
82  Ted.  Rep.  665. 

The  responsibility  to  determined  by  inquiring 
which  vessel  was  the  principal  and  which  the  serv- 
ant The  Doris  Eckhoff,  supra;  The  Alabama,  1 
Ben.  476;  The  Sampson,  8  Wall.  Jr.  14. 

That  both  may  be  held  liable,  see— 

The  R.  B.  Forbes,  1  Sprague,  828,  1  Cliff,  881;  The 
Ck)leman  and  Foster.  1  Brown,  Adm,  456, 450;  Sproul 
V.  Hemmingway,  14  Pick.  1. 

The  tow  is  bound  to  prevent  a  collision  if  she 
can.  The  Morton,  1  Brown,  Adm.  140;  Hecksoher 
V.  McCrea,  24  Wend.  804 ;  Taylor  v.  Read,  4  Paige, 
661;  Emerson  V.  Howlabd,  1  Mason,  45;  Miller  v. 
Mariner^  Church,  7  Maine,  61. 

If  the  tow  has  full  control  of  her  own  movements 
she  will  be  liable  tor  damage  inflicted  by  her  oollls* 
ion  with  another  vessel.  The  Express,  Oloott,  281; 
Alexander  v.  Greene,  7  Kill,  688;  The  Merrimao,  Z 
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Albtna  Ferry  Company,  when  held  up  within  11^ 
feet  of  the  surf  ace  of  the  water,  at  eighteen  feet 
from  the  end  of  the  boat  and  150  feet  from  the 
ahore,  in  water  over  thirty  feet  in  depth,  in  the 
Tiofaiity  of  the  approach  of  aear^foing  yessels,  to 
the  Irving  Dook  in  East  Portland,  is  a  material 
obstroctlon  to 'navigation  and  unlawful,  nnieas 
auDoClaned  by  the  Legtalature. 

(March  88, 1880.) 

SX7IT  to  recover  damages  alleged  to  have 
been  caused  by  a  colluioD.    IHtmiMed, 

The  facts  fully  apjsear  in  the  opinion. 

Mr.  P.  If  WilUs,  for  libelant: 

The  Veto  No.  2  being  at  rest  in  her  slip  at 
the  time  of  the  collision  and  The  Imperial  being 
in  motion  the  latter  is  presumably  liable  for 
the  collision  and  the  damages  caused  thereby. 

Wetmore  v.  Tke  OraniU  State,  70  U.  S.  (8 
Wall.)  810. 

The  tug  and  tow  being  lashed  together  and 
nropelled  by  the  steam  power  of  the  tug  were, 
in  law,  one  vessel,  and  that  a  steamer. 

The  Cinlta,  108  U.  8.  699. 

Whatever  obstruction  this  cable  offered  to 
navigation  was  such  an  obstruction  as  is  inci- 
<]ent  to  commerce  and  was  not  unlawful.  A 
vessel  anchored  in  a  harbor  may  be  an  obstruc- 
tion, yet,  under  proper  conditions,  not  an  un- 
lawful one.  "  W  hat  is  an  unlawful  obstruction 
roust  always  depend  upon  the  circumstances  of 
the  particular  case." 

T/ie  Vaneoucer,  2  Sawy.  887;  Ladd  v.  Foiter, 
81  Fed.  Rep.  884. 

Mr,  Cyrus  A.  Dolpht  for  the  claimants  of 
The  S.  G.  Reed: 

The  Reed  was  employed  by  the  pilot  of  The 
Imperial  for  the  purpose  of  towing  that  vessel, 
ana  was,  at  the  time  of  the  collision  with  the 
ferryboat,  entirely  in  the  control  of  and  in  the 
service  of  the  ship,  so  that  no  officer,  agent  or 
employ^  of  either  said  steamboat,  or  the 
claimant,  the  Or^on  Railway  &  Navigation 
Company,  had  any  authori^  or  control  over 
her  m  any  manner;  and  the  remedy  of  libel- 
ant, if  any  it  has,  is  to  be  sought  against  the 
ftfaip  and  not  against  the  steamboat  employed 
to  tow  her. 

See  Bturgie  v.  Bayer,  65  U.  8.  (24  How.)  124; 
Smith  y.  The  Creole,  2  Wall.  Jr.  512;  The  Samp- 
son, 8  WaU.  Jr.  14;  The  Maria  Martin,  79  U.  8. 
<12  Wall.)  44. 

In  The  Civilta  and  The  BesOeee,  108  U.  8. 
€99,  in  which  both  tug  and  ship  was  held  liable 
und  the  damages  apportioned  between  them. 


the  pilot  or  master  of  the  tug  managed  the 
navi^tion  of  the  tug. 

M*.  Edward  N.  Deady  for  the  clumanta 
of  The  Imperial. 

Deady » «/*.,  delivered  the  following  opinion: 

This  suit  is  brought  by  the  libelant,  the  Al- 
bina  Ferry  Company,  to  recover  damages  in 
the  sum  of  $500,  alleged  to  have  been  caused 
by  a  collision  of  the  ship  Imperial,  while  being 
towed  by  the  steamboat  8.  G.  Reed,  wRh  the 
feriyboat  Veto  No.  2. 

Toe  facts  appear  to  be  as  follows: 

Between  1  and  2  o'clock  in  the  afternoon  of 
Septen^ber  14,  1888,  Albert  Betts,  a  Wallamet 
River  pilot,  was  employed  to  dock  The  Imperial 
at  the  Irving  dock,  in  East  Portland,  and  for 
that  purpose  obtained  from  the  claimant,  the 
Oregon  Railway  &  Navigation  Company,  the 
use  of  the  steamboat  8.  G.  Reed  and  crew. 

The  Imperial  was  Iving  at  anchor  in  the  river 
some  distance  below  Montgomery  dock,  in  Al- 
bina,  and  to  the  west  side  of  the  river.  Her 
length  is  198  feet  and  her  beam  thirty-eight 
feet.  8he  had  just  arrived  from  Wilmington, 
California,  in  ballast,  and  was  fifteen  feet  out 
of  water  and  thirteen  feet  in. 

At  the  time  of  the  collision  The  Veto  No.  2 
was  being  run  by  the  libelant,  a  corx)oration 
formed  under  the  laws  of  Oregon,  under  a  li- 
cense, as  a  ferryboat,  between  her  slip  or  land- 
ing on  the  east  side  of  the  Wallamet,  In  Albina, 
just  south  of  river  lot  19^  and  her  landing  on 
the  west  side  of  the  same,  on  lots  26  and  27,  in 
the  Couch  Addition  to  Portland — the  width  of 
the  river  between  such  landings  being  about 
1,200  feet. 

North  of  the  ferry  slip  the  river  front  is  oc- 
cupied for  about  1,000  feet  by  the  Allen  & 
Lewis  warehouse  and  the  Montgomery  dock. 
About  100  feet  south  of  the  ferry  slip  is  Shaver's 
wharf,  and  Irving's  dock  is  about  850  feet 
south  of  the  same.  In  the  space  between  the 
ferry  slip  and  Shaver's  wharf,  is  a  small  float- 
ing wood  wharf  or  pontoon,  with  a  waiting 
house  on  it 

The  ferry  boat  is  run  on  a  steel  wire  cable 
three  and  a  half  inches  in  circumference  and 
fastened  to  the  shore  at  either  end.  The  cable 
is  supported  by  and  passes  over  a  sheave  or 
block  held  in  a  haneer  eighteen  inches  above 
the  water,  which  is  fastened  to  the  under  side 
of  the  guard  on  the  upper  side  and  at  each  end 
of  the  boat,  about  eighteen  feet  from  the  end  of 
the  same.  - 


flawy.  688;  Bproui  v.  Hemmtngway,  U  Pick.  1 :  The 
Oarolus,  2  Curt  09;  The  Duke  of  Sussex,  1 W.  Bob. 
270 ;  The  Hope,  2  W.  Bob.  8. 

The  tus  will  not  be  responsible  for  damages  done 
by  her  tow  except  It  be  proved  that  the  injury  was 
owing  to  want  of  care  or  sklil  on  the  part  of  the 
tug.   The  ExpresB,  Olcott  258. 

That  the  tug  will  be  held  liable  was  held  In^ 

The  James  Gray  v.  The  John  Fraaor,  62  U.  8.  21 
How.  184  (16  L.  ed.  106);  The  Rescue,  2  Sprague,  16; 
The  Hector,  4  Blatohf .  120;  The  Express,  1  Blatchf . 
386;  Tne  Frank  Moffat,  2  Flipp.  2S1:  Oriffln  v.  The  Ma- 
riel,  82  Fed.  Bep.  108:  The  Galileo.  28  Fed.  Bep.  409, 24 
Diatohf .  Ill;  Hunt  v.  The  Misohfef,  82  Fed.  Bep.  804. 

The  rule  in  Sturgis  v.  fioyer,  supra,  that  the  tug 
to  alone  responsible  for  damagesupon  a  oollision  be- 
tween her  tow  and  other  vessels,  is  applicable  only 
when  the  tow  to  wholly  under  the  charge  and  con- 


trol  of  the  tug.   The  City  of  Alexandria,  81  Fed. 
Bep.  427. 

Obetruction  to  navigatUyn, 

If  a  person  wrongfully  obstructs  a  navigable 
stream,  he  is  llable'for  the  consequences.  Phlla.  etc. 
B.  Co.  v.Phlla.  &H.de  G.  8.  T.  Co.  64  U.  8.  23 How. 
209  a6  L.  ed.  483). 

A  veaael  may  obstruct  a  channel  by  extending  a 
warp  entirely.acrosB  it,  and  she  must  lower  the  warp 
on  the  approach  of  another  vessel,  and  give  notice 
of  the  space  in  which  the  vessel  may  pass.  Potter 
V.  Pettis.  2  B.  I.  488;  McCk)rd  v.  The  Tiber,  6  Biss. 
409;  The  Vancouver,  2  Sawy.  887. 

Any  substance  sunk  in  the  bottom  of  a  navigable 
river,  so  as  to  create  danger,  should  have  a.  buof 
placed  over  it  to  give  warning  to  passing  vessels ;  a 
verbal  communication  to  not  sufficient  n  otloe.  Har- 
mond  V.  Pearson,  1  Oampb.  616. 


286 


Unitbd  States  District  Coubt.  District  of  Obeooh. 


Mar., 


The  Veto,  when  in  its  slip  on  the  east  side, 
extends  about  sixty  feet  into  the  water  beyond 
tlie  dock  line,  and  immediately  off  the  outer 
end  thereof  the  water  is  from  twenty-five  to 
thirty  feet  deep  and  deepens  to  the  middle  of 
the  nver. 

At  the  time  of  the  collision,  the  cable  off  the 
end  of  the  boat  was  within  ten  feet  and  five 
Inches  of  the  surface  of  the  water,  and  at  eigh- 
teen feet  beyond,  it  was  within  eleven  and  one 
half  feet. 

The  Heed  made  fast  to  The  Imperial  on  her 
starboard  side,  and  the  two  vessels,  propelled 
by  the  wheel  of  the  former,  and  navigated  as 
one,  under  the  charge  of  Pilot  Betts,  started  up 
stream,  heading  eastward  for  the  lower  end  of 
Montgomery  dock. 

The  wind,  was  blowing  from  the  east,  accord- 
ing to  the  report  of  the  signal  office,  at  the  rate 
of  six  miles  an  hour;  and  to  avoid  beinff  blown 
over  to  the  west  side,  the  pilot  Durposed  to  keep 
the  vessel  under  the  lee  oi  the  oocks  on  the  east 
side. 

When  the  vessel  was  within  100  feet  of  the 
dock  line,  at  the  lower  end  of  the  Montgomery 
dock,  shewassmdghtened  up  the  river  and  the 
engine  on  The  Reed  stopped,  to  lessen  the  head- 
way; but  the  vessel  commcnciog  to  drif  t  to  the 
west,  and  at  about  800  feet  from  the  ferry  slip 
the  engine  was  "started  up"  again.  At  about 
100  feet  therefrom,  it  was  stopped  again,  and 
the  vessel  moved  along  in  the  direction  of  Inr- 
Ing's  dock  at  not  exceeding  two  miles  an  hour. 

At  this  time  the  ferryboat  was  at  her  east 
landiiig,  under  the  chMrge  of  a  collector  and 
engineer  who  had  seen  The  Imperial  coming 
up  the  river,  some  800  or  700  feet  away,  and 
thought,  as  they  say,  that  she  was  goinff  to 
•top  below  them,  because  she  was  so  close  in  to 
the  docks.  There  were  some  vehicles  and 
passengers  on  the  boat  apparently  bound  west. 

The  collector  and  engineer  were  on  shore  ex- 
amining the  condition  of  the  cable  and  the  pon- 
toon on  which  the  boat  made  its  landing. 

As  The  Imperial  came  in  front  of  the  slip 
the  engineer  saw  her,  and  being,  as  he  says, 
alarmra  at  her  proximity  to  the  ferryboat,  he 
Jumped  on  boara,  ran  into  the  engine  room,  and 
commenced  to  work  her  ashore  into  the  alip, 
which  the  collector  says  he  did.* 

And  here  arises  the  disputed  question  in  the 
case. 

It  is  alleged  by  the  libelant,  that  The  Imper- 
ial ran  on  and  against  the  npron  of  the  ferr3r- 
boat  and  pushea  it  around  and  up  stream  unul 
the  cable  broke,  when  it  gave  way  in  the  di- 
rection of  the  shore  and  allowed  the  ship  to 
pass  on  to  the  dock. 

On  the  other  hand,  the  claimants  insist  that 
The  Im^rial  did  not  strike  the  ferryboat  at  all 
and  was  not  nearer  to  her  than  twenty  feet, 
but  that  in  passing  along  at  that  distance  or 
more  in  front  of  her,  the  keel  of  The  Imperial 
caught  the  cable  of  the  ferrvboat  and  pulled 
the  Tatter  around  UDtil  the  cable  pailed  or  pulled 
loose  from  its  fastenings  on  the  bank. 

Neither  the  colleoior  nor  the  engineer  of  the 
ferryboat  can  say  tliat  The  Imperial  touched 
her,  because  they  were  not  in  a  condition  to 
ace  whether  she  did  or  not.  The  collector  was 
on  shore,  and  I  suppose  the  house  on  the  ferry- 
boat obstructed  his  view.    However,  without 
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explanation,  he  savs  he  could  not  see  whether 
the  ship  touched  the  boat  or  not.  The  engineer 
was  in  the  engine  room  and  could  not  see;  but 
he  says  he  felt  a  jar  which  he  thought  was 
caused  bv  a  collision  of  the  vessels. 

One  witness  called  by  the  1  libelant,  Marshal 
Peterson,  who  was  engaged  in  shingling  a  small 
wharf  house  to  the  south,  and  in  the  immedi- 
ate vicinity  of  the  ferryboat,  says  the  ship 
struck  the  apron  of  the  ferryboat  and  pushed 
it  around. 

John  Lund  who  was  called  by  the  libelant, 
and  was  also  shingling  on  the  same  house,  says 
the  ship  was  fifteen  or  twenty  feet  from  the 
boat — she  struck  the  cable  and  turned  the  boat 
around. 

Arthur  Bell,  who  was  on  Shaver's  wharf  at 
the  time,  savs  the  ship  did  not  touch  the  ferry- 
boat, and  that  she  was  between  twenty  and 
thiitv  feet  away  from  her. 

Albert  Betts,  the  pilot  in  charge  of  The  Im- 
perial, says  the  ship  was  twenty  or  thirty  feet 
away  from  the  ferryboat— and  that  as  the  lat- 
ter came  abreast  of  the  ship's  f  orerigging,  he 
saw  the  ferryboat  commence  to  move  away, 
when  he  knew  that  the  ship's  keel  had  caught 
t  he  cable.  He  immediately  fBLve  orders  to  back 
the  en^ne,  but  before  the  Ship  could  be  stopped 
something  parted  or  gave  away,  the  boat  righted 
and  the  ship  passed  on. 

On  this  testimony  it  must  be  found  that  the 
ship  did  not  collide  with  the  boat,  and  that  she 
patted  outside  of  her  at  least  twenty  feet. 
There  is  scarcely  any  room  for  doubt  on  the 
subject.  Peterson  appears  to  have  been  very 
much  alarmed  for  his  own  safety,  and  must  lie 
mistaken. 

Several  independent  circumstances  in  the 
case  also  point  to  the  same  conclusion. 

For  instance,  the  apron  of  the  boat  does  not 
appear  to  have  sustiuned  any  appreciable  in- 
luiy.  One  of  the  witnesses  for  the  libelant  says 
it  was  twisted  some.  The  hanger  of  the  outer 
end  of  the  boat  through  which  the  cable  passed 
was  torn  out  of  the  guard.  Now,  if  the  apron 
had  been  caught  between  The  Imperial  on  the 
lower  Me  and  the  cable  on  the  upper,  it  would 
have  been  seriously  iniured  if  not  destroyed. 

And  if  The  Imperial  had  so  come  in  contact 
with  the  apron  and  thereby  pushed  the  boat 
against  the  cable,  it  is  not  possible  that  the 
hanger  by  which  the  latter  was  supported  could 
have  been  pull^  out.  But  if  The  Imjierial 
caught  the  cable  on  its  keel,  twenty  feet  distant 
from  the  boat,  and  thereby  dragged  the  latter 
around  and  up  stream,  it  is  easily  seen  that  the 
hanger  might  have  been  pulled  out  or  given 
away,  as  it  did. 

The  actual  damage  sustained  by  the  occur- 
rence is  not  very  great.  The  iujury  of  the 
boat  is  estimated  by  the  manager  of  the  libel- 
ant at  flOQ;  to  the  pontoon  $25;  and  to  the 
cable  $200.  A  carpenter  who  examined  the 
boat  in  December  says  that  the  repairs  to  it 
then  "in  sight"  would  not  cost  to  exceed  $40. 
The  cable  was  parted  near  the  end  and  by  fast- 
ening it  lower  down  on  the  bank,  as  has  been 
done,  it  is  OS  serviceable  as  ever. 

Still  its  value  is  undoubtedly  diminished 
somewhat.  But  without  more  explicit  testi- 
mony on  the  subject,  the  court  would  not  be 
warranted  in  finding  that  its  value  was  dimin- 
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isfaed  $200  or  any  condderable  portion  of  such 
sum.  The  |X)ntoon  was  not  actually  in  jured, 
but  the  cable  was  fastened  to  it,  and  tberr;byit 
was  pulled  out  of  place;  and  in  getting  it  back 
it  had  to  be  more  or  less  taken  to  pieces. 

On  this  state  of  facts  counsel  for  the  owners 
of  The  Reed  insist  that  the  steamboat  is  not 
liable  for  any  damages  which  the  libelants  may 
have  sustained. 

The  Reed  was  employed  by  the  pilot  of  The 
Imperial  for  the  purpose  of  towing  that  vessel, 
ana  at  the  time  oi  the  collision,  was  in  the  con- 
trol of  and  in  the  service  of  the  ship.  There 
IS  no  evidence  of  any  fault,  negligence  or  mi»- 
conduct  on  the  port  of  the  steamboat  or  any- 
one employed  on  her. 

Under  these  circumstances  the  steamboat 
and  ship  constituted  but  one  vessel,  and  that 
vessel  was  the  ship.  The  tug  was  the  mere 
sarvant  of  the  tow,  and  both  were  under  the 
control  and  direction  of  the  pilot  in  charge  of 
the  latter. 

Admitting  for  a  moment  that  a  wrong  has 
been  committed,  the  owners  of  The  Imperial, 
through  their  agent,  the  pilot  in  charge,  are  the 
wrong  doers,  and  their  vessel  is  alone  liable 
therefor.  The  owner  of  The  Reed  did  not  par- 
ticipate in  the  supposed  wrong,  neither  by  it- 
self nor  its  servants.  As  well  say  that  the 
wrong  of  a  person  who  recklessly  rides  another 
down  in  a  public  thoroughfare  is  the  wrong  of 
the  liveryman  from  whom  he  hired  the  horse. 
Smith  V.  The  Creole,  2  "Wall.  Jr.  513;  The 
BampBon,  8  Wall.  Jr.  14;  8turge»  v.  Boyer,  66  U. 
8.  24  How.  124  [16  L.  ed.  5951;  The  Maria 
Martin,  19  U.  8.  12  Wall.  44  [20  L.  ed.  254]; 
Cohen's  Ad.  225. 

It  is  not  denied  that  there  may  be  and  have 
been  cases  in  which  both  tug  and  tow  are  liable 
for  the  damage  sustained  b^  a  collision.  But 
in  such  case  both  participate  in  the  management 
of  the  vessel,  and  the  negli^nce  or  misconduct 
causing  the  same.  The  Civilia  and  The BestUu, 
103  U.  8.  690  [26  L.  ed.  599],  is  such  a  case. 

The  libel  is  dismiued  as  to  TJie  8,  Q.  Beed. 

The  liability  of  The  Imperial  depends  on  the 
right  of  the  libelant  to  maintain  this  cable  in 
the  river,  where  and  as  it  was  when  caught  on 
the  keel  of  the  vessel. 

In  my  judgment  the  cable  was  not  slack 
enough — ^was  held  too  near  the  surface  of  the 
water.  At  eighteen  feet  from  the  end  of  the 
boat  in  water  over  thirty  feet  deep,  and  in  the 
line  of  the  approach  to  public  docks,  it  was 
held  within  eleven  and  one  half  feet  of  the 
surface  when  it  ought  to  have  been  at  least 
twenty  feet  below  the  same.  Eighteen  feet 
from  the  end  of  the  boat  is  thirty- six  feet  from 
the  point  where  the  cable  passes  through  the 
banger,  and  commences  to  descend  into  the 
water. 

It  ought  to  descend  at  an  angle  of  not  less 
than  forty  five  degrees,  so  that  in  thirty  feet  or 
less  of  water  it  would  be  on  the  ground  in 
thirty -six  feet  from  the  hanger,  or  eighteen  feet 
from  the  boat,  in  a  horizontal  line.  In  such 
case  it  would  be  safe  for  any  vessel  drawing 
DOt  more  than  twenty  feet  of  water  to  pass 
within  twenty  feet  of  the  ferry  boat,  at  least 
when  lying  in  or  at  her  slip,  without  any  spe- 
cial strain  on  her  cable. 

It  may  be  admitted  that  it  is  not  so  conven- 
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lent  to  run  a  boat  on  a  slack  line  as  a  taut  one. 
But  it  mu«t  be  borne  in  mind  that  there  is  no 
authority  for  obstructing  the  navigation  of  the 
river  with  this  cable,  ana  therefore  it  must  be 
managed,  even  to  the  inconvenience  of  the  ferry 
owners,  so  as  not  to  constitute  a  material  ob- 
struction to  navigation. 

This  question  has  been  before  this  court  be- 
fore. In  The  Vancouver,  2  Sawy.  381,  it  was 
considered  and  dis  nisscd,  with  the  suggestion 
Uiat  whvther  a  ferry  cable  is  an  obstruction  or 
not  must  depend  on  the  circumstances  of  the 
particular  case. 

In  Ladd  v.  Foster,  31  Fed.  Rep.  827,  the 
court  said:  "It  is  not  claimed  that  there  is  any 
legislative  authority  for  stretching  this  cable 
across  the  river,  and  using  it  as  is  done  by  the 
defendant,  the  Albina  Ferry  Company.  A 
cable  lying  on  the  bottom  of  the  river  is  not  an 
obstruction  to  navigation,  while  if  stretched 
acioss  at  or  near  the  surface  of  the  water  it 
would  be.  Between  these  extremes  it  may  de- 
pend on  circumstances.  When  a  fen*yboat 
running  on  a  cable,  stretched  loosely  across  the 
river  in  comparatively  still  water,  only  takes 
the  wire  off  the  ground  a  few  feet  in  the  front 
and  rear  of  it,  as  it  p^asses  along,  no  material 
obstruction  to  navigaiion  may  result. 

In  Atlee  v.  Northwestern  V.  Packet  Go.  88  TJ. 
8.  21  Wall.  395  [22  L.  ed.  621],  the  supreme 
court  held  that  a  pier  built  in  one  side  of  the 
channel  of  the  Mississippi  River,  as  part  of  a 
boom  for  holding  sawlogs  adjacent  to  a  mill, 
without  legislative  authority,  was  unlawful, 
and  the  person  who  erected  and  maintained  it 
there,  held  liable  in  damages  for  a  collision  be- 
tween it  and  a  barge  descending  the  river  al- 
though there  was  ample  space  for  passage  for 
the  vessel  farther  out  in  the  stream." 

But  although  the  cable  at  the  point  where 
crossed  by  The  Imperial,  was  an  unlawful  ob- 
struction to  navigation,  that  fact  would  not 
justify  the  pilot  of  The  Imperial  in  wantonly 
or  negligently  running  his  vessel  afoul  of  it. 
In  such  case  The  Imperial  would  be  held  liable 
for  half  the  damages  sustained  by  the  libelant. 
Atlee  V.  Northwestern  U.  Packet  Co.  supra. 

But  there  is  no  evidence  tending  to  show  that 
the  pilot  knew  this  cable  was  so  near  the  sur- 
face of  the  water,  or  that  he  was  negligent  in 
not  ascertaining  the  fact.  Indeed,  he  states 
in  his  testimony  that  he  had  previously  passed 
safely  over  the  cable  of  this  ferry,  in  the  same 
vicinity,  at  a  less  distance  from  the  boat,  with 
a  vessel  drawing  twenty  feet  of  water. 

The  use  of  cables  in  the  maintenance  of  fer- 
ries on  the  Wallamet  River  appears  to  be  a 
great  convenience,  if  not  a  necessity.  This 
being  so,  it  may  be  said  that  ships  and  other 
means  of  navigation  should  be  required,  as  in 
the  case  of  bridges,  to  yield  some  portion  of 
their  abstract  right  to  move  at  pleasure  on  or 
through  the  water,  for  the  benefit  of  the  ferries. 

But  the  Legislature  is  the  only  authority  that 
can  be  invoked  for  this  purpose.  So  long  as 
tne  cable  is  used  without  the  sanction  of  the 
Legidature,  and  the  court  finds,  as  a  matter  of 
fact,  that  in  the  instance  before  it  the  cable  is  a 
material  obstruction  to  navigation,  it  must  give 
judgment  accordingly. 

The  libel  is  dismissed  and  the  claimants  must 
Iiave  a  decree  for  costs. 
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STATE  OF  MINNESOTA,  ex  rd,  RAIL- 
ROAD &  WAREHOUSE  COMMISSION 
of  the  State  of  Minnesota, 

c. 

CHICAGO,  ST.  PAUL,  MINNEAPOLIS 
&  OMAHA  R.  CO. 

*Tlie  Railroad  A  Warehaaae  CommiMloii 
of  this  State  has  no  authority  to  pre- 
aeribe  ratea  for  transportation  by  oommon 
oarrien  In  another  State.  It  cannot  fix  the  rates 
for  carriage  between  two  points  within  this  State, 
over  a  route  extending*  across  a  neighboring 
State.   Such  power  is  vested  exclusively  in  Oon* 


(March  18, 1889 J 

MANDAMUS  to  compel  respondent  to  com- 
ply with  an  order  of  the  Railroad  &  Ware- 
bouse  Commission,  prescribinp^  rates  for  the 
transportation  of  freight.     Wnf  qutUhed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  Moaea  E.  Clapp»  Atty-Oen.,  for  re- 
lator. 

Mr,  J.  H.  Howe»  for  respondent: 

The  Constitution  of  the  united  States  gives 
Congress  exclusive  power  to  regulate  commerce 
amonff  the  several  States.  This  right  of  Con- 
gress nas  been  expressly  recognized  by  the  su- 
preme court  of  this  State. 

Foster  v.  Blve  Earth  Co.  7  Minn.  140. 

This  power  has  been  exercised  by  Congress 
by  the  passage  of  the  Act,  entitled  "An  Act  to 
Ilegulate  Commerce/'  approved  on  the  4th  day 
of  February,  1887. 

The  words  of  this  Act  must  be  applied  to  the 
carriage  of  the  respondent,  described  in  the 
pleadings. 

See  Jj)rd  v.  Qoodall  Steamship  Co.  102  U.  S. 
641  (26  L.  ed.  224);  Otbbons  v.  Ogden,  22  U.  S. 
9  Wheat.  1  (6  L.  ed.  28):  Pacific  Cixist  Steam- 
sliip  Co.  V.  Cat.  B.  R,  Comrs.  9  Sawy.  258;  New 
Orleans  Cotton  Exchange  v.  Cincinnati,  if.  0. 
4Si  T.  P.  B.  Go.  2  Inters.  Com.  Rep.  289;  Busi- 
ness Men's  Asso.  v.  Chicago,  St.  P.  M.  db  0.  B. 
Co.  2  Inters.  Com.  Rep.  41. 

As  illustrating  how  far  the  Supreme  Court 
of  the  United  Stateshas  gone  in  defibiog' 'com- 
merce between  the  States"  as  used  in  the  con- 
stitutional provision  on  that  subject,  see-— 

TJie  Daniel  BaU  v.  U.  S.  77  U.  S.  10  Wall. 
657  (19  L.  ed.  999);  Halt  v.  DeCuir,  95  U.  S. 
485  (24  L.  ed.  547).  See  also  Mobile  County  v. 
EimbaU,  102  U.  S.  691  (26  L.  ed.  288). 

*Head  note  by  Diokinson,  J. 


fiOTE.— Unfriendly   Ufjiiiation ;  discriminating 
against  fureiffn  railroads  invalid. 

State  legislation  which  deprives  owners  of  a 
railroad  line  within  the  State  of  all  compensation 
from  their  business,  cannot  be  upheld  on  the 
ground  that  the  company  is  a  foreign  corporation. 
Nor  can  it  be  upheld  on  the  ground  that  the  rail- 
road affected  thereby  is  an  interstate  road,  and  its 
delicieucy  of  revenue  may  be  made  up  by  receipts 
from  interstate  commerce  or  by  traffic  in  other 
States;  or  on  the  ground  that  a  future  increase  of 
business  may  render  the  prescribed  rates  remuner- 
ative.   Chicago  &  N.  W.  B.  Co.  v.  Dey,  1 L.  B.  A.  744. 

Jnjtmction;  jurlsdtctttm  of  federal  courts. 
The  federal  courts  have  Jurisdiction  of  a  suit 
8  L.  R.  A. 


Dickinson,  J,,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  by  mandamus  to  com- 
pel this  respondent  to  comply  with  an  order  of 
the  Railroad  &  Warehouse  dommiasion  of  this 
State,  prescribing  rates  for  the  transportation 
of  freif^ht  over  the  respondent's  line  of  road 
from  the  Oitv  of  Duluth  to  the  Ci^  of  Man« 
kato,  both  of  which  are  wiUiin  this  State.  The 
onlv  question  now  presented  for  decision  is  as 
to  the  jurisdiction  oi  our  Railroad  &  Warehouse 
Commission  to  make  this  order,  in  view  of  the 
circumstances  to  which  we  now  refer. 

The  line  of  railroad  operated  by  the  respond- 
ent, and  over  which  its  business  of  transpor- 
tation between  the  cities  above  named  is  carried 
on,  is  as  follows:  that  part  of  the  line  within 
the  City  of  Duluth,  and  which  extends  to  the 
boundary  line  between  Minnesota  and  Wiscon- 
sin, is  owned  by  the  Superior  Short  Line 
Hallway  Company  of  Minnesota,  a  corporation 
of  this  State.  Connecting  with  this  at  the 
boundary  line,  and  extending  into  the  Village 
of  Superior  in  Wisconsin,  Is  a  road  owned  by 
the  Superior  Short  Line  Railway  Company,  in- 
corporated under  the  laws  of  the  latter  State. 
Connecting  with  this,  at  the  Village  of  Super- 
ior, commences  the  railroad  of  this  respondent, 
which  runs  from  thence  to  the  City  of  Hudson, 
in  Wisconsin,  a  distance  of  148  miles.  At  that 
point  it  crosses  the  boundary  line  into  Minne- 
sota and  from  that  point,  by  way  of  St.  Paul, 
the  line  runs  within  this  State  105  miles  to 
Mankato,  and  beyond.  The  two  short  line 
railways  above  mentioned  are  operated  by  this 
respondent  as  a  part  of  its  line  of  road,  and  we 
attach  no  importance  to  the  fact  that  they  are 
owned  by  other  corporations.  So  far  as  it 
concerns  the  question  here  involve^  the  entire 
line  from  Duluth  to  Mankato  is  to  be  deemed 
as  under  the  control  of  this  respondent,  and  as 
though  the  whole  were  a  part  of  its  own  line 
of  road. 

By  section  8  of  article  1  of  the  Constitution 
cf  the  United  States,  Congress  is  empowered 
"To  regidate  commerce  with  foreign  nations, 
and  among  the  several  States."  Tiie  traDspor- 
tation  of  property  by  a  common  carrier,  includ- 
inj^the  rates  to  be  charged  therefor,  is  embraced 
within  the  meaning  of  the  word  "commerce'^ 
as  here  used.  Oiwons  v.  Ogden,  22  U.  S.  9 
Wheat.  1  [6  L.  ed.  281;  Case  of  StaU  Freight 
Tax,  82  U:  S.  15  WaD.  282  [21  L.  ed.  1461; 
Lord  V.  Ooodall  Steamship  Co.  102  U.  S.  541 


against  state  railroad  commissioners,  to  restrain 
the  enforcement  of  their  rates,  under  an  unconsti- 
tutional statute;  such  suit  not  being  in  effect 
against  the  State  and  hence  not  within  the  Eleven  tb 
Amendment  of  the  Fedf^ral  Gonstltutlon.  Chica«ro 
&  N.  W.  R.  Co.  V.  Dey,  1  L.  R.  A.  7U:  reviewing 
Osborn  V.  Bank  of  U.  8. 22  TJ.  S.  9  Wheat  850  (6  L. 
ed.  282);  Davis  v.  Gray,  88  U.S.  16  WaU.  203 (21 L.  ed. 
447);i2eAyerB,128n.  8.  443  (81  Ti.  ed.  216);  La.  v. 
Jumel,  107  U.  8. 711  (27  L.  ed.  448):  Antoni  v.  Green- 
how,  107  U.  S.  760  (27  L.  ed.  468);  Hagood  v.  Southern, 
117  U.S.  62  (29  L.ed.  806). 

As  to  Jurisdiction  of  state  commissioners,  see 
Stembertrer  v.  Gape  Fear  ft  Y.  V.  R.  Co.  2  InterSi 
Com.  Rep.  426. 
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[26  L.  cd.  22i\;  Wdbath,  8t.  L.  A  P.  E.  Co.  T. 
la,  118  U.  8.  657  [80  L.  ed.  2441;  PMa.  A  8. 
fiUamOiip  Co.  v.  /^.  123  U.  S.  &6  [80  L.  ed. 


1200];  Fargo  v.  Mieh.  121  U.  S.  230  [80  L.  ed. 
88^;  Carton  Y.IU.  Cent.  J2.  Co.  59  Iowa,  148. 

Since  the  decision  in  Wabash  Railroad  Com- 
fony  y.  IlUnoie,  118  U.  8.  557  [80  L.  ed.  244], 
It  must  be  regarded  as  settled,  whatever  doubts 
may  have  \iSsn  previously  entertained,  that  the 
regulation  as  by  prescribing  rates,  of  such  trans- 
portation as  is  to  be  deem^  interstate  as  distin- 
guished from  wholly  domestic  carriage,  is  ex- 
clusively given  to  Congress. 

The  only  question  upon  which  there  can  be 
any  doubt  Is  whether  the  transportation  to 
which  this  order  of  the  commission  relates  is  to 
be  deemed  commerce  or  transportation  between 
different  States,  within  the  meaning  of  the  cod- 
stitutional  provision  above  quoted,  or  as  being 
in  its  nature  merely  domestic  commerce  or 
transportation  to  be  governed  wholly  by  oar 
state  laws,  and  over  which  Congress  has  no 
control. 

The  order  prescribing  rates,  and  to  enforce 
the  observance  of  which  is  the  object  of  this 
proceeding,  applies  to  the  entire  route  from 
Ihiluth  to  Mankato,  a  large  part  of  which — 
indeed  the  greater  part  of  which — lies  beyond 
the  boundaries  of  our  State,  and  within  the 
territory  of  another  sovereignty.  These  rates 
are  for  the  continuous  carriage  of  freight  over 
the  entire  route,  including  the  transit  of  148 
miles  through  the  State  of  Wisconsin.  The 
order  is  as  applicable  to  that  part  of  the  line  as 
to  that  which  is  within  our  own  State,  and  can 
only  be  sustained  upon  the  theory  that  the  Rail- 
road &  Warehouse  Commission  of  the  State  of 
Blinnesota  has  authority  to  determine  what 
charees  may  be  made  for  the  transportation  of 
f  reMit  by  a  common  carrier  through  the  State 
of  Wisconsin,  provided  only  that  the  carrier  re- 
ceives the  property  within  this  State  and  is  to 
carry  it  through  the  foreign  State  to  a  destina- 
tion within  our  own  borders. 

In  view  of  the  above  decisions  of  the  Supreme 
Court  of  the  United  States,  that  the  transporta- 
tion of  freight  by  a  common  carrier  apart  from 
considerations  of  contract  concerning  the  prop- 
erty as  between  the  shipper  and  the  consignee, 
is  a  subject  of  "commerce"  to  which  the  Con- 
stitution applies,  it  is  not  a  matter  of  control- 
ling importance  that  the  consignor  and  con- 
signee, or  place  of  shipment  and  destination, 
be  within  the  same  State,  if  the  transportation 
is  through  a  foreign  State. 

Assuming  that  the  Constitution  places  with- 
in the  exclusive  control  of  Congress  the  subject 
of  transportation  amon^  the  several  States,  let 
lis  suppose  that  a  shipment  is  made  from 
Duluih  to  Winona— both  cities  being  within 
our  State,  but  upon  the  borders  of  Wisconsin 
— by  a  route  wholly  within  tlie  latter  State, 
excepting  the  inconsiderable  distance  of  the 
depot  grounds  in  those  cities  from  the  state 
line.  Can  it  be  said  that  this  carriage  of  per- 
haps 200  miles  through  the  State  of  Wisconsin, 
and  of  a  mile  or  two  within  our  own  borders, 
is  domestic  transportation  and  commerce  as 
distinguished  from  that  which  under  the  Con- 
stitution is  to  be  doomed  as  being  "among  the 
several  Statesf 

The  Constitution,  as  interpreted  by  the  court 
whose  decisions  upon  this  subject  are  final,  has 
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placed  under  the  exclusive  regulation  of  Con* 
gress  the  subject  of  transportation  among  the 
States,  so  far,  among  other  things,  as  relates  to 
the  matter  of  charges,  in  order  that  it  may  be 
protected  from  conflicting  and  adversely  dis- 
criminating state  legislation.  See  authorities 
above  cited. 

Is  not  a  case  such  as  we  have  supposed,  or 
the  case  now  before  us,  transportation  among 
the  States,  within  this  purpose  of  the  Consti« 
tution,  as  really  as  would  be  a  shipment  and 
transportation  of  goods  from  New  York,  Chi- 
cago or  Milwaukee  to  Minnesota,  as  to  which 
unquestionablv  under  the  decisions  above  cited, 
Congress,  and  not  the  several  States,  would 
have  the  power  to  regulate? 

We  are  unable  to  state  any  principle  which 
supports  the  relator's  claim  of  jurisdiction  to 
determine  what  charges  may  be  made  for  the 
transportation  of  freight  through  the  State  of 
Wisconsin.  Whether  the  resiut  would  have 
been  different  if  the  order  had  prescribed  rafes 
only  with  respect  to  so  much  of  the  route  as  is 
within  our  own  State,  we  do  not  decide.  The 
mere  fact  that  Duluth  and  Mankato  are  both 
in  this  State  and  that  a  part  of  the  line  of  road 
of  this  respondent  is  also  here  and  operated  un- 
der our  law,  cannot  authorize  our  State  au- 
thorities to  regulate  the  operations  of  the  148 
mile"!  of  road  which  is  wholly  within  the  State 
of  Wisconsin,  and  which  there  exists  and  is 
managed  of  course  under  the  laws  of  that  State, 
subject  to  such  limitations  as  the  National  Con« 
stitution  may  impose. 

The  order  in  question  applies  to  all  freight 
transported  over  this  route  from  Duluth  to 
Mankato.  But  it.  appears  that  in  the  usual 
course  of  business  the  respondent  receives 
freight  at  the  docks  in  Duluth,  destined  for  the 
several  points  on  its  road,  both  in  Wisconsin 
and  in  this  State,  which  had  been  received 
there  from  vessels  navigating  the  great  lakes, 
and  which,  as  is  to  be  inferred,  must  be  classed 
as  interstate  commerce  in  any  meaning  of  that 
term.  Of  course  as  to  such  transportation  our 
commission  has  not  authority  to  prescribe  rates 
under  the  decisions  above  cited. 

There  might  perhaps  be  distinguished  from 
this  case  the  case  of  a  Minnesota  carrier  en- 
gaged only  in  carrying  between  points  within 
Uus  State,  but  whose  route  incidentally  at  some 
point,  and  for  an  inconsiderable  distance,  should 
cross  the  line  of  the  State.  Whether  or  not  the 
transportation  in  such  a  case  might  be  deemed 
to  be  substantially  domestic  and  not  embracing 
an  important  element  of  foreign  transit  we  do 
not  decide.  This  is  not  such  a  case.  This  line 
within  Wisconsin  to  which  this  order  is  appli- 
cable was  operated,  not  merely  for  transporta- 
tion between  points  in  Minnesota,  but  was  doing 
the  ordinary  business  of  a  common  carrier  with- 
in the  State  of  Wisconsin. 

The  question  under  consideration  has  not 
come  before  the  Supreme  Court  of  the  United 
States  in  the  form  here  presented;  but  it  seems 
to  us  that  that  court  has  so  determined  the  con- 
struction and  effect  of  the  commerce  clause  in 
the  Constitution,  that  following  its  decisions, 
as  we  are  bound  to  do  in  such  cases,  the  result 
already  indicated  cannot  be  avoided.  We  need 
not  again  refer  to  the  manv  decisions,  some  of 
which  have  been  cited,  which  leave  no  doubi 
that  transportation  is  commerce  within  the 
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meaning  of  tbe  Constitution,  and  that  tbe  au- 
thority of  Congress  is  exclusive  as  respectd  the 
regulation  of  rates  for  interstate  commerce. 

In  Lord  v.  Ooodall  Steamship  Company,  102 
U.  S.  541  j;26  L.  ed.  224],  the  question  presented 
for  decision  was  whether  Congress  had  the 
power  to  regulate  the  liability  (to  the  owners 
of  goods  lost  in  the  course  of  transportation)  of 
tbe  owners  of  vessels  engaged  only  in  trans- 

gortation  between  different  ports  in  the  same 
tate  (California),  the  voyage  between  such 
ports  being  \r  part  upon  the  high  seas,  and  out 
of  the  limit?  of  the  State.  The  court  recog- 
nized the  fact  that  Congress  had  no  power  to 
llras  interfere  with  the  exclusively  internal 
commerce  of  a  State;  and  that  the  law  of  Con- 
gress (restricting  the  common-law  liability  of 
carriers)  could  be  sustamed,  in  its  application 
to  this  case,  only  in  case  the  transportation  in 
question  should  be  deemed  to  be  within  the 
clause  of  the  Constitution  empowerinja^  Con- 
gress "to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  States."  It  was 
decided  that  such  transportation  was  included 
in  "commerce  with  foreign  nations,"  a  matter 
of  "external  concern"  as  respected  the  State  of 
California,  and  subject  to  the  regulating  power 
of  Congress. 

If  such  transportation  from  San  Francisco  to 
to  San  Diego  in  the  same  State  was  "forei^" 
commerce  (transportation)  within  the  meaning 
of  the  Constitution,  because  the  voyage  was  for 
the  most  part  upon  the  high  seas,  the  common 
higliway  of  nations,  is  hot  the  transportation 
from  Duluth  to  Mankato,  by  a  route  which  for 
the  most  part  is  wholly  within  the  territory  of 
Wisconsin,  commerce  (transportation)  "among 
the  several  States?"  Has  not  the  State  of  Wis- 
consin at  least  as  much  interest  and  as  large  a 
Jurisdiction  concerning  the  transit  of  goods  by 
carrier  across  its  territory  as  have  the  nations 
of  the  world,  including  our  own,  in  the  voyage 
merely  from  port  to  port  in  the  State  of  Cali- 
fornia? How  can  the  one  be  deemed  foreign 
and  the  other  exclusively  internal,  as  respects 
the  State  of  Minnesota?  We  are  unable  to 
make  any  distinction,  and  it  seems  to  us  that 
our  decision  must  be  controlled  by  that  above 
cited. 

Pacific  Coast  Steamhhip  Company  v.  Cali- 
fornia  Railroad  Commissioners,  9  Sawy.  253, 
was  like  that  last  cited,  except  that  the  Ques- 
tion related  to  the  power  of  the  state  authori- 
ties of  California  to  regulate  rates  of  transpor- 
tation upon  steam  vessels  between  various  ports 
in  that  State.  That  authority  was  deniea  for 
the  reason  that  it  was  not  domestic  commerce, 
the  vessels  in  the  course  of  the  voyage  going 


out  to  sea  more  than  a  league  from  land.  Field, 
J,,  wrote  the  opinion  of  the  circuit  court. 

A  case  closely  analogous  to  that  under  con- 
sideration was  very  recently  decided  by  the 
Supreme  Court  of  South  Carolina,  in  Stern- 
herger  v.  Cape  Fear  db  Yadkin  Valley  Railroad 
Company  [2  Inters.  Com.  Rep.  426],  7  S.  E. 
Rep.  836. 

The  defendant  was  charged  with  violating 
the  statute  of  that  State  which  forbids  a  higher 
charge  for  a  shorter  than  for  a  longer  carria^. 
The  property  had  been  shipped  from  Charles- 
ton to  Tatum— both  places  being  within  that 
State.  The  course  of  transit  from  Cliarleston 
was,  first  over  two  railroads  wholly  within  the 
State;  then  to  a  point  in  North  Carolina  over  a 
road  operated  in  both  States;  then  for  some  dis- 
tance within  North  Carolina,  over  a  road 
wholly  within  that  State;  then  it  was  received 
in  North  Carolina  bv  the  defendant  road  which 
was  operated  in  both  States,  and  transported  to 
its  destination  at  Tatum.  The  charge  exacted 
for  the  entire  distance  was  f4.40,  while  the 
freight  to  a  point  six  miles  farther  would  have 
been  on1}r  |4.  It  was  held  that  the  Railroad 
Commission  of  South  Carolina  had  no  juris- 
diction to  fix  rates  for  such  transportation;  nor 
does  the  decision  seem  to  rest  entirely  upon  the 
fact  that  one  of  the  roads  in  this  route  was 
wholly  in  North  Carolina.  That  fact  as  we 
think  should  not  have  affected  the  result 

The  Interstate  Commerce  Commission  bos 
recently  (November,  1888)  ruled  upon  the  ques- 
tion here  presented,  holding  that  commerce 
between  points  in  tbe  same  State,  but  which  in 
being  carried  from  one  place  to  the  other  passes 
through  another  Slate^is  interstate  commerce, 
subject  to  congressional  relation.  iT.  0. 
Cotton  Exchange  v.  Cincinnati  etc  R,  Co,  2  In- 
ters. Com.  Rep.  289. 

We  are  aware  that  the  Supreme  Court  of 
Pennsylvania  has  held  to  the  contrary.  See 
Lehigh  VaUey  R.  Co.  v.  Com.  2  Inters.  Com. 
Rep.  (published  bv  Lawyers  Co-operative  Pub. 
Co.)  226,  and  Com.  v.  Jyew  York,  L.  E.  A  W. 
R.  Co.  referred  to  in  Id.  227. 

If  those  cases  were  wholly  analogous  to  that 
before  us,  that  court  has  not  regaraed  the  de- 
cision of  the  court  of  last  resort  in  such  cases, 
in  Lord  v.  Ooodall  Steamship  Co.  supra,  as  hav- 
ing the  effect  which  we  think  must  be  accorded 
to  it. 

Our  conclusion  Is  that  the  commission  had 
no  jurisdiction  to  prescribe  rates  for  transpor- 
tation through  the  State  of  Wisconsin,  and  (he 
writ  must  be  quashed. 

Ordered  accordingly. 


MISSOURI  SUPREME  COURT. 


KANSAS  CITY,  ST.  JOSEPH  &  COUN- 
CIL BLUFFS  R.  CO.,  Respt., 

V. 

ST.  JOSEPH  TERMINAL  R.  CO.,  Appt. 

(....Mo ) 

1.  Tbe  constitutloiukl  provision  that  pri- 
vate property  shall  not  be  taken  or 


must  be  held  to  be  self  enforcingr;  and  a  oourt  of 
equity  may  enjoin  one  who  proposes  continuously 
to  damage  private  property  for  a  public  use  with- 
out first  making  compensation,  although  no  stat* 
uto  has  been  enacted  prescribing  the  manner  in 
which  the  amount  of  compensation  shall  be 
ascertained  and  paid  in  suc^  cases. 


2.  The  ri^ht  of  a 


for 


railroad 

Its  tracks  ta 


not 


to 

such  as 


df  or  public  use  without  compensation '    entitles  it  to  compensation,  within  the  meaning 
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of  in<souii  Ckmstitutioii,  art.  8,  121,  relatliiff  to 
the  takinir  or  damaging  of  private  property  for 
public  use,  for  the  damage  resultlnff  from  delay 
and  incooyeDience  In  the  movemeDt  of  its  train 
by  layiuff  the  traok  of  another  railroad  acroas 
its  tracks  in  such  highway. 
a  The  rights  of  a  railroad  oom]MUi3r  im- 
der  a  aeeree  condemning  land  of  the 
company  for  a  hiirhway,  but  givmg  the  railroad 
company  a  rl^ht  to  keep  and  maintain  railroad 
tracks  thereon,  must  be  determined  only  by  the 
terms  of  the  decree,  without  regard  to  the  con- 
siderationa  which  entered  into  an  agreement  of 
which  the  decree  was  the  product. 

i.  A  decree  condemnlnflr  land  of  a  rail- 
road company  for  a  nlffbway*  and  pro- 
Tiding  that  the  company  shall  nave  the  right  ^  to 
keep  and  maintain  its  present  tracks  and  switches 
upon  said  lands,  and  shall  have  the  right  to  con- 
struct such  other  tracks,  etc  ...  as  it  may  deem 
necessary  for  the  transaction  of  its  business,** 
does  not  give  the  railroad  company  any  exclusive 
use  of  such  street  or  prevent  the  proper  author!- 
ties  from  granting  permission  to  another  rail- 
road to  lay  tracks  on  or  across  said  street 

(J^bruary  4, 1880.) 

APPEAL  b^  defendant,  from  a  judgment  of 
the  Circuit  Court  of  BuchanaD  County  en- 
Joining  defendant  from  entering  upon  or  inter- 
fering with  plaintiffs  railroad   tracks.      Re- 

96TS€u, 

The  facts  are  fully  stated  in  the  opinion. 

Mesurs,  Ramey  ft  Brown,  George  W. 
McCrary  and  W.  D.  B.  Motter»?or  ap- 
pellant: 

The  Constitution  and  laws  of  this  State  give 
to  any  railroad  corporation  the  absolute  and 
nnqualifled  right  to  construct  and  operate  a 
railroad  between  any  points  within  this  State, 
and  to  cross  any  other  railroad. 

Mo.  Const,  art.  12,  §  18;  1  Mo.  Rev.  Stat. 
18T9,  §819,  p.  148. 

All  railroads  in  this  State  are  public  high- 
ways (Mo.  Const,  art.  12,  §  14);  and  railroad 
companies  have  the  right,  subject  only  to  the 
consent  of  the  local  authorities,  to  construct 
their  roads  across,  along  or  upon  any  street. 

1  3fo.  Rev.  Stat.  1879,  §  765,  p.  128;  Julia 
Bldg,  A890.  V.  Bdl  Teleph.  Co,  5  West.  Rep.  857, 
88  Mo.  258,  and  cases  cited. 

A  railroad  company  has  no  exclusive  privi- 
lege in  the  simple  right  to  travel,  with  its  vehi- 
cles, across  the  State.  'It  must  exercise  this 
right  in  common  with  all  others  having  the 
jame  right;  and  the  fact  that  it  is  necessarily 
obstructed  in  its  passage  by  the  pa^ge  of  an- 
other in  the  exercise  of  the  same  right  does  it 
DO  legal  injury  and  entitles  it  to  no  compensa- 
tion. 

Lake  SHicrt  etc.  E,  Co,  v.  Cincinnati  etc.  E, 
Co.  30  Ohio  St.  604;  Boston  d  W,  R.  Co.  y.Old 
Colony  B.  Co.  12  Cush.  605;  Mass.  Cent.  R.  Co. 
T.  Boston  etc.  B.  Co.  121  Mass.  124. 

A  railroad  company  has  no  such  vested  right, 
even  in  its  right  of  way  at  the  point  of  cross- 
ing, as  will  prevent  the  Legislature  from  ap- 
propriating an  easement  across  it  for  another 
public  highway  without  compensation. 

Albany  Northern  R.  Vo.  v.  BrowneU,  24  N. 
T.  845;  Boston  AA.R.Co.  v.  Greenbvsh,  52  N. 
Y.  510. 

A  railroad  company  has  no  right  to  make 
the  exclusive  use  of  a  street  which  its  own  con- 
venience requires.    It  can  only  pr..s8  and  repass 
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on  it  to  a  reasonable  extent  and  in  a  reasonable 
manner,  without  encroaching  upon  the  rights 
of  others  who  have  an  equal  right  to  use  \C 

Oahagany.  Boston  d  L.  R.  Co.  1  Allen,  187- 
190. 

The  rights  of  the  public  in  a  highway  are 
paramount  to  those  of  the  railroad  company 
for  all  purposes  other  than  that  of  transit. 

2  Redfield,  Railways,  4th  ed.  p.  878;  8taU  v. 
Mimis  <fc  2^.  A  Ci>.  25  N.  J.  L.  437;  BUiU  v. 
Vermont  Cent.  R.  Co.  27  Vr.  103. 

Messrs.  Hnston  ft  Parriah*  for  respond- 
ent: 

The  appellant  had  no  right  to  invade  re- 
spondent's property  and  put  in,  or  attempt  to 
put  in,  crossings  without  attempting  to  come  to 
an  agreement  with  respondent  as  to  the  com- 
pensation, points  and  manner  of  crossings  and 
connections,  or  having  the  same  determined  by 
commissioners  duly  appointed. 

Rev.  Stat.  1879,  §  765,  p.  126. 

This  is  not  an  ordinary  crossing;  ft  is  an 
attempt  to  go  through  respondent's  freight 
yard— which  can  never  be  permitted  except  in 
a  case  of  absolute  necessitv,  and  that  necessity 
must  not  be  one  created  by  the  party  seeking 
the  right. 

Pa.  R.  Go's  App.  8  Am.  &  Eng.  R  R. 
Cas.  516. 

Land  necessary  to  the  use  of  one  company 
cannot  be  taken  by  another,  even  by  condem- 
nation. 

R.  Co.  V.  R.  Co.  6  Am.  &  Eng.  R.  R.  Cas. 
607;  §  899,  Rev.  Stat.  1879. 

The  decree  of  condemnation,  through  which 
alone  the  appellant's  rights  must  be  deduced, 
constitutes  a  contract  between  the  respondent 
and  the  city  and  its  license.  All  parts  of  that 
contract  must  be  construed  together. 

ShTietze  v.  Bailey ,  40  Mo.  69;  Long  v. 
Wag<mer,  47  Mo.  178;  Rutherford  v.  Tracy,  48 
Mo.  825. 

Taking  under  that  decree  and  contract  the 
appellant  must  take  it  with  its  limitation  and 
burdens  as  well  as  its  benefits. 

Parker  v.  Lincoln ,  12  Mass.  16;  Garrett  v. 
Scouten,  8  Denio,  334;  Cross  v.  Carson,  8 
Blackf.  188,  Clarke  v.  BrookfiM,  81  Mo.  503; 
Oreen  v.  Mo.  Pac.  R.  Co.  82  Mo.  653. 

The  consent  decree  is  not  a  decree  of  general 
condemnation  for  highwav  purposes.  Under 
it  the  respondent  reserved  intact  its  right  to 
unlimited  railroad  use  of  that  ground  for  its 
business.  Appellants  rights  are  subordinate 
to  the  retained  rights  of  respondent,  which 
were  never  condemned,  never  paid  for,  and 
which  are  yet  vested  in  respondent. 

As  abutting  owner  on  both  sides  of  this  way, 
and  especially  in  connection  with  the  use  re- 
served in  the  decree  of  condemnation,  the  re- 
spondent Is  entitled  to  mtdntain  this  injunction. 

Under  our  Constitution,  it  is  not  necessary 
that  any  part  of  the  property  shall  be  taken. 
If  sul^tantive  damage  is  sustained  in  respect  to 
the  use  of  the  property,  whereby  it  has  been 
permanently  injured  in  value,  it  is  protected. 

Oottschalk  V.  R.  Co.  14  Am.  &  Eng.  R.  R. 
Cas.  157;  Rigneuy.  Chicago,  102 111.  64;  MoUanr 
din  V.  Union  Pac.  R.  Co.  14  Fed.  Rep.  894; 
}yerth  V.  SpringMd,  78  Mo.  107;  Householder 
V.  Kansas  Gity^  Mo.  488;  McElroy  v.  Kan- 
sas  City,  21  Fed.  Rep.  257;  Chicago  dW.  1.  R. 
Co.  V.  Ayers,  14  Am.  &  Eng.  R.  R.  Cas.  152. 
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In  this  class  of  cases,  it  is  DOt  the  taking 
^hich  gives  the  right  of  action,  bat  it  is  the 
manner  of  the  use  uterwards. 

Werth  y.  Sprin^eld,  78  Mo.  107;  Houaeholder 
Y.  Kansas  City,  S  Mo.  488;  McElrcy  y.  Kan- 
$a$  City,  21  Fed.  Hen.  267. 

Meurs.  Stroiif^  «  Mo8iiuui»  also  for  re- 
spondent: 

By  the  Judgment  in  the  case  of  the  Oity  of 
8t.  Joseph  against  this  respoodent,  the  rights 
of  the  city  and  of  the  public  were  made  subject 
to  the  existing  use  which  respondent  was  mak- 
ing of  the  ground  that  the  dty  sought  to  ap- 
propriate to  its  use.  Both  the  city  and  ap- 
pellant are  bound  by  the  terms  of  said  Judg- 
ment. 

Cummings  y.  St.  Louis,  7  West.  Rep.  274. 90 
Mo.  259. 

Said  judgment  or  decree  was,  in  legal  effect, 
a  limited  or  special  dedication  of  the  ground  to 
public  use  {Be(^cer  v.  8t.  Charles,  87  Mo.  18). 
and  must  take  effect  according  to  its  terms,  or 
not  at  alL 

St.  Louis  y.  Meier,  77  Mo.  19;  Pierce  y. 
Chamberlain,  82  Mo.  621;  Dubuque  y.  Benson, 
23  Iowa,  250;  Warren  y.  Lyons  City,  22  Iowa, 
857;  Detroit  y.  Detroit  etc,  JB.  Co.  28  Mich.  206; 
EemphiU  y.  Boston,  8  Gush.  197;  Denver  y. 
MuUen,  7  Colo.  845;  U.  S.  y.  Ill,  Cent.  B.  Co. 
2  Biss.  178.  Bee  valuable  case  of  IWier  v. 
Proum,  2  Best  &  8.  770. 

The  easement  granted  in  a  dedication  cannot 
be  changed  or  enlarged,  or  the  estate'  varied 
from  the  terms  of  the  grant. 

Dacenpori  v.  Lamson,  21  Pick.  74;  Chandler 
y.  Jamaica  Pond  Aqueduct  Corp.  125  Mass.  550; 
Johnson  v.  Jaqui,  27  N.  J.  Eq.  652. 

Defendant  could  obtain  no  better  right  of 
way  over  the  premises  than  that  which  was 
offered  the  public. 

Tapert  v.  B.  Co.  50  Mich.  287. 

Defendant  could  not  be  clothed  with  immu- 
nity from  responsibility  for  damages  that  citi- 
zens mi^ht  sustain  in  consequence  of  the  exer- 
cise by  It  of  the  privilege  granted  to  it 

BaU.  d  P.  B.  Co.  ^.  Fifth  Baptist  Church, 
108  U.  8.  832  (27  L.  ed.  744);  Cogswell  v.  N.  T. 
etc.  B.  Co.  4  Cent.  Rep.  225,  103  N.  Y.  10; 
Atlantic  <fe  P.  Teleg.  Co,  v.  Chicago  etc.  B.  Co. 
6  Biss.  158;  Myers  v.  St.  Louis,  82  Mo.  867; 
Skeehy  v.  Kansas  City  Cable  B.  Co.  18  West. 
Rep.  658,  94  Mo.  574;  Pa.  B.  Co.  v.  Angel,  5 
Cent.  Rep.  86,  41  N.  J.  Eq.  316;  Julia  Bldg. 
Asso.  y.  BeU  Tel^  Co.  13  Mo.  App.  482; 
Board  of  Trade  Tekg.  Co.  y.  Bamett,  107  HI. 
607. 

Neither  the  Legislature  nor  the  city  intended 
to  authorize  defendant  to  appropriate  the  prop- 
erty of  plaintiff  without  paying  Just  compen- 
sation therefor. 

Cape  Girardeau  Rood  Co.  v.  Benfroe,  68  Mo. 
265;  Wi'liams  y.  Natural  Bridge  Rood  Co.  21 
Mo.  580;  Indianapolis  etc.  Boad  Co.  v.  Belt  B. 
Co.  8  West.  Rep.  644,  110  Ind.  5;  High,  In- 
junctions, g  635. 

The  Legislature  by  a  erant  in  general  terms, 
applicable  alike  to  all  railroad  companies,  con- 
ferring on  them  only  the  right  to  cross  a  rail- 
road, did  not  give  defendant  any  such  right  as 
it  claims. 

Be  Buffalo,  68  N.  T.  167;  St.  Paul  Union 
D^t  Co.  v.  St.  Paul,  80  Minn.  359. 

l>uring  all  the  time  appellant  Is  distributing 
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cars  in  its  yard,  the  can  to  be  distributed, 
whether  many  or  few,  will  occupy  the  pro- 
posed track  in  Fourth  Street,  covering  all  of 
respondent's  tracks;  and,  for  whatever  time 
may  be  required  to  distribute  them,  these 
cars  shall  be  moved  back  and  foith  across  re- 
spondent's tracks,  leaving  them  at  no  time  dur- 
ing such  distribution  free  for  respondent's  use. 
This  cannot  be  done. 

Turner  v.  BoUzman,  54  Md.  148;  PitUburgh 
Junction  B.  Co*s  App.  4  Cent  Rep.  263,  122 
Pa.  511;  BoetanB.  Co.  v.  Lowell  R  Co.  124  Mass. 
868;  ffickok  v.  Mine,  23  Ohio  St  630;  Coe  v.  N. 
J.  Midland  B.  Co.  31  N.  J.  Eq.  169. 160;  7fl. 
Cent.  B.  Co.  v.  Chicago  ete.  B.  Co.  tl  West.  Rep. 
133,  122  ni.  473;  Pa.  B.  Co.  v.  Angel,  5  Gent 
Rep.  86,  41  N.  J.  Eq.  816;  Rev.  Stat  1879, 
§  819;  Pittsburg  R  Co.  v.  Southwest  Pa.  R  Co. 
77  Pa.  178. 177, 178. 

The  law  does  not  vest  in  a  railroad  company 
the  right  to  select  the  point  at  which,  or  to  de- 
termine the  manner  in  which,  a  crossing  shall 
be  made  by  it  over  another  road. 

Mo.  R  Co.  y.  22.  Go.  10  Fed.  Rep.  608 ; 
St.  Josa!>h  lit  D.  C.  R.  Co.  y.  Buchanan  Co. 
Ct.  39  Mo.  489;  Fu»  v.  Spaunhorst,  67  Mo. 
266,  266;  Watson  v.  Pleasant  Twp.  21  Ohio  St 
667;  Stone  v.  Farmers  Loan  A  T.  Co.  116  U.  &. 
307  (29  L.  ed.  636). 

Neither  the  fact  of  respondent's  damage,  nor 
the  fact  that  such  damage  results  from  a  pub- 
lic use,  is  questioned;  and  these  facts  place  re- 
spondent's property  within  the  protection  of 
the  Constitution. 

See  Edmundson  v.  PUiAurgh,  M.dbT.R  Co. 
1  Cent  Rep.  868,  111  Pa.  816;  Johnson  v.  Par- 
kersburg,  16  W.  Va.  402;  MoOandin  v.  Union 
Pac.  R  Co.  14  Fed.  Rep.  894;  Denver  v.  Bauer, 
7  Colo.  118;  Beardon  v.  San  Frandsoo,  66  Cal. 
492;  Atlanta  v.  Qreen,  67  Ga.  886;  Moore  v.  At- 
lanta, 70  Oa.  611;  Blanehard  v.  Kansas  dty, 
16  Fed.  Rep.  444;  MoBlroy  v.  Kansas  City,  21 
Fed.  Rep.  258;  Werth  v.  Springfield,  78  Mo. 
107;  Householder  v.  Kansas  City,  83  Mo.  488; 
Sheehy  v.  Kansas  City  Cable  R.  Co.  18  West 
Rep.  653.  94  Mo.  574. 

Respondent  was  entitled  to  compensation  for 
the  damages  and  injury  done  to  its  peculiar 
easement,  which,  as  a  railroad  company  own- 
ing and  operating  railroad  tracks  in  the  street, 
|f  sustained 

Rude  V.  St.  Louis,  12  West  Rep.  288,  98  Mo. 
415;  Sheehy  v.  Kansas  City  Cable  R  Co.  13 
West.  Rep.  658,  94  Mo.  579;  Ind.  etc.  Road  Co. 
v.  Belt  B.  Co.  8  West.  Rep.  544,  110  Ind.  6; 
R.  Co.  V.  R  Co.  15  Bradw.  692.  593;  Chicago 
etc.  R  Co.  v.  Englewood  C.RCo.%  West.  Rep. 
81,  115  111.  875;  BroadweU  v.  Kansas  City, 
75  Mo.  218;  Parks  v.  Boston,  15  Pick.  203. 

As  the  owner  of  property  abutting  upon  the 
street,  which  it  used  as  its  railroad  yard,  de- 
fendant was  entitled  to  recover  for  any  injury 
such  property  might  sustain  by  reason  of  the 
construction  and  operation  of  appellant's  track 
in  the  street 

Householder  v.  Kansas  City,  88  Mo.  488;  Will- 
iams  V.  Natural  Bridge  Plank  Boad  Co.  21  Mo. 
682;  Hannibal  Bridge  Co.  v.  SehauJ)acher,  67 
Mo.  684;  Miss.  diRR  Boom  Co.  v.  Patterson,  98 
U.  8.  409  (25  L.  ed.  208);  Wyandotte  etc.  R  G>. 
v.  Waldo,  70  Mo.  629. 

A  legislative  intent  to  subject  lands  devoted 
to  a  public  use  already  in  exercise,  will  not  be 
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fanplied  from  Oie  gift  of  the  power  made  Id 

Albting  Northern  R.  Co.  t.  BraaneU,  24  N. 

T.  860;  a  Buffalo.  S8  N.  T.   181:  St.  Pa^a 

UnumDemt  Co.  t.  81.  Paul, 80  Minn.  869; If.  J. 

SatMa-n  R.  Co.  r.  Long  Braiuh  Comn.  86  N.  J. 

L.  28;  Bridgeport  t.  N.   T.  «fc,  A  O).  86  Cono. 

!M;  BalHrnore  ete.  B.  Co.  t.  JfortA,   1  Weal. 

Rep.  469,  IDS  Ind.  486;  StaU  t.  Montriair  R. 

Co.  86  N.  J.  L.  828;  St  Bottcn.  S  A.  R  Oo.  SO 

N.  Y.  574;  St  Louit  etc.  R.   Go.  y.  lU.  Mind 

Intt.  48  m.  803;  Com.  t.  (M  Oolonu  d  F.  R. 

B.  Co.  14  Qnv,  95;  HoviaUmie  ROo.y.LmA 

B.R.  Co.  IISHM.SSI. 
Aa  to  Ihe  rfgbl  to  iDloDctlTe  relieC,  see — 
Mo.  ete.  R  Co.  v.  texat  A  8t.  L.   B.  Co.  ID 

Fed.  Rep.  «7:  Eidemtiler  v.  Wgandotle,  3  Dill. 

876;  FoH  Worth  tte.ROo.-7.  Queen  City  R.  Co. 

0  S.  W.  Sep.  IM;  PitUburgh  Junetion  R   Ctfi 

Am.  4  Cent.  Rep.  268,  122  Pa.  Sll;  Boiton  <t 

M.R.Co.y.  Lowell  d  L.  E.  Co.  124  Haas.  868; 

Montana  Cent.  R  Oo.  v.  HeUna  t£  R.  M.  B. 

Co.  6  Hont  416;  Citittni  Coach  Oo.  \.  Camden 

none  R  Co.WS.  3.  Eq.  267;  8t.  Paal  Union 

Depot  Co.  V.  81.  Paul,  80  Minn.  83B;  Pa.  R  Co. 

v.  Angel.  6  Cent.  Bep.  86,  41 H.  J.  Eq.  816;  Pa. 

R  W«  App.  68  Pb.  150;  GogteOl  v.  Jf.  T.  If. 

S.AH.ROo.i  Cent.  Rep.  225,  103  N.  T.  10; 

UtEtrop  V.  Kannu  City,  21  Fed.  Rep.  261;  2>u- 

taeA  V.  UannihaA  &  St.  J.  R.  Co.  i  West.  Rep. 

S86,  69  Ho.  488;   Higb,   iDjuDctions,   §  633; 

Carptntor  v.  Oriiham.  56  Mo.  247;  Le^ie  v.  S 

Loui*,  47  Mo.  476;  Turner  v.  Steicart,  78  Mo. 

480;  MtJ^ka  t.  Weit,  71  Ho.  1B9-,  State  y.  St. 


Louit  ete.  R.  Co.  86  Mo.  288;  Bt.  Lovit  R  Oo.  t. 
NoTthitettem  St.  L.  R.  Co.  00  Mo.  65;  Spring- 
Jleid  B.  Co.  V.  Sprinefield.  86  Mo.  674;  BeleAer 
Sugar  Btf.  Oo.  t.  A  iouii  Grain  Elevator  Co. 
82  Mo.  121;  Cummingt  v.  8L  Louit,  7  Wert. 
Rep.  274.  60  Mo.  258. 

Bnte«,  J.,  dellvend  the  opinion  of  the 

TtiiB  la  an  appeal  from  a  decree  of  the  Cii^ 
colt  Court  of  Buchanan  County,  enjoining  tbe 


Caiy  of  St.  Jtieph. 

le  lime  of  the  filing  of  tl 


constructed  and  operated,  c_. 
Fourth  Street,  to  the  City  of  S 

The  defendant  «t  the  It 
petition  was  engaged  in  cuDBtnicting  ila  track 
on  Fourth  Street,  waa  approaching  Ihe  tracks 
of  plaintifF,  and  parpoeecl  crossinf  tbem,  claim- 
ing tbe  right  to  do  so  byTirtue  of  anordiuanoe 
of  tbe  City  of  St.  Joseph  duly  passed  and  ap- 
pioved  January  7,  1887,  granting  it  "tbe  priv- 
ilese  of  laying  down,  conalructing,  using  and 
malnlalning  forever  along  Fourth  Street  a 
single  railroad  track  from  the  aoutfa  line  of 
Sa^inen  to  Street  to  tbe  north  line  of  Lafayette 
StreeL" 

Tbe  followlngmap  or  diagram  represents  the 
relative  titnatlun  of  the  grounds  of  tbe  con- 
testants, the  tracks  of  plaintiff  as  estabdabed 
and  operated,  and  the  points  of  tbeir  crossing 
]a  tbe^opoaed  track  ot  the  defendant.  Tbe 
^ntiS't  grounds  and  tracks  are  in  yellow, 
and  the  defendant's  in  red. 


It  wmbe  observed  from  the  map  that  tlie  de- 1 
feodant  prc^Knes  to  cross  six  of  the  plaiatlS's 
tracks  OD  Fourth  Street,  aad  that  at  the  points 
of  croasing  the  plaintiff  Is  tbe  owner  of  the 
property  ttbaltlug  said  street  od  each  side 
thereof.  Prior  to  September,  1878,  the  plaint- 
iff was  tbe  absolute  owner  also  of  tbe  strip  of 
^und  between  its  >aid  abutting  premises,  de- 
cfnialed  OD  the  map  as  "Fourth  Street,"  with 
Itsseveml  tracks  aa  located  thereon,  and  was 
SL-RA. 


operating  tbe  s^d  several  tracks  in  Its  huslnesa 
as  a  common  carrier  of  passengers  and  freight, 
in  connection  with  Its  tracks  on  Its  adjoining 
property.of  which  tbe  street  Ibea  formed  a  part. 
At  tbe  September  Term,  1878,  of  the  Circuit 
Court  of  Buchanan  County,  In  a  proceeding  In- 
stituted by  the  City  of  Bt.  Joseph  ogalnst  tbe 
pIointifF  herein,  to  condemn  property  for  the 
extension  of  Fourth  Street,  In  said  city,  brought 
to  said  court  by  appeal  from  tbe  mayor's  court. 
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tbc  following  decree  was  rendered  and  entered 
of  record  in  said  circuit  court: 

*'The  City  ofSt,  Joseph  vs.  T7ie  Earuas  City, 
St.  Joseph  d  Council  Bluffs  Bailroad  Com- 
pany.   Appeal. 

"This  case  is  submitted  to  the  court  without 
the  intervention  of  a  jury,  and  by  agreement  of 
the  parties  the  court  assesses  the  damages  to 
defendant,  for  and  on  account  of  the  matters 
alleeed  in  plaintiff's  petition  herein,  at  $1.  It 
is  therefore  considered  b^  the  court  that  de- 
fendant recover  of  plaintiff  one  dollar,  and  its 
costs  before  the  mayor  in  the  condemnation 
proceedings,  and  the  plaintiff  recover  of  de- 
fendant all  costs  of  the  appeal.  And  it  is  or- 
dered; adjudged  and  decreed  that  the  right  of 
way  through  the  lands  of  defendant  for  the  ex- 
tension of  Fourth  Street,  as  prayed  in  said 
petition,  be  and  hereby  is  vested  in  the  plaint- 
iff, said  right  of  way  being  bounded  as  fol- 
lows" (here  follows  a  description  of  the  ground 
of  plaintiff  embraced  within  said  street  includ- 
ing the  land  at  the  crossing  in  controversy); 
and  then  proceeds:  "Said  defendant  shall  have 
the  right  to  keep  and  maintain  Its  present  tracks 
and  switches  upon  said  lands,  and  shall  have 
the  right  to  construct  such  other  tracks, 
switches  and  turnouts  upon  said  land  and 
across  said  street  when  opened,  as  it  may  deem 
necessary  for  the  transaction  of  its  business, 
subject  to  such  grades  as  may  be  establishad 
by  the  cit^  upon  said  street." 

The  plaintiff  since  the  rendition  of  the  fore- 
going decree  has  continued  to  use  and  operate 
these  tracks  across  Fourth  Street  the  same  as 
before.  The  ground  before  and  since  the  ex- 
tension of  said  street  through  it,  is  denominated 
by  the  witnesses  the  "Middle  Yard^"  and  is 
used  as  a  freight  distributing  yard,  in  addition 
to  its  use  as  a  roadway  for  plaintiff's  trains, 
both  passenger  and  freight.  Its  use  and  how 
that  use  will  be  affected  by  the  operation  of 
defendant's  proposed  track  may  be  appreciated 
from  the  following  condensed  statement  of  the 
testimony  of  one  of  the  witnesses  read  with 
reference  to  the  foregoing  map: 

W,  F.  Daily  testified:  "That  he  was  yard- 
master  in  charge  of  plaintiffs  St.  Joseph  yards, 
and  as  such  had  charge  of  their  operation; 
that  plaintiff  has  two  freight  depots  west  of 
Fourth  Street  and  north  of  the  point  shown  on 
the  map— one  at  the  foot  of  Third  Street  and 
one  at  the  foot  of  Second  Street,  200  or  800 
feet  apart;  that  the  middle  yard  lies  between 
Mitchell  Avenue  and  Lafayette  Street,  north 
and  south;  that  the  north  track  in  the  middle 
yard  leads  to  the  gashoufe  for  loading  and  un- 
loading their  cars;  the  next  track  is  a  team 
track;  the  next  a  transfer  track,  used  for  mak- 
ing transfers  to  and  from  the  Hannibal  &  St. 
Joseph  Railroad;  the  next,  the  main  line  pas- 
senger track  to  the  Union  depot;  the  next  two, 
team  tracks  for  loading  and  unloading  cars 
with  teams;  that  the  next  track  leads  to  the 
Badger  Lumber  Company's  yards,  used  for 
loading  and  unloading  cars,* and  for  storing 
transfers;  then  there  are  two  spurs  running 
into  the  other  yard;  also,  that  there  is  a  main 
line  passenger  track  leading  to  the  round  house, 
used  for  specials,  and  to  go  to  the  Ck)nso]idated 
Tank  Line  Company  and  the  Anheuser-Busch 
Brewing  Company,  also  used  for  storing  cars. 
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Then  comes  a  freight  track,  used  for  freight 
trains  going  to  and  coming  from  the  round 
house,  and  Tor  switching  purposes;  also  a  track 
for  storing  transfers,  and  doing  work  for  the 
Barber  Asphalt  Company.  West  of  Fourth 
Street  there  are  tracks  leading  to  the  electric 
light  works,  and  two  tracks  west  of  same,  used 
for  unloading  and  storing  oars.  These  consti- 
tute the  tracks  of  the  middle  yard.  All  trains 
of  plaintiff  pass  through  this  middle  yard  on 
some  of  the  tracks  named.  The  regular  trains 
consist  of  twelve  passen^r  and  twelve  freight 
trains.  All  freight  trains  on  plaintiff's  road 
are  stopped  at  a  place  designated  as  the  round 
house  yard,  about  one  mile  south  of  the  south 
end  of  the  middle  vard,  where  the  yard  master 
receives  them,  and  all  trains  are  made  up'  at 
that  place.  These  cars  are  all  taken  to  the 
middle  yard,  and  are  there  separated  and  set 
for  the  aifferent  transfers,  and  unloading  and 
loading  tracks  and  freight  houses;  and  afl  cars 
received  from  or  delivered  to  other  roads,  ex- 
cepting the  Rock  Island,  are  received  at  and 
delivered  from  the  middle  yard.  All  plaintiff's 
main  tracks,  and  all  tracks  connecting  the  dif- 
ferent yards  of  plaintiff  in  8t  Joueph,  run 
through  the  middle  yard,  and  across  Fourth 
Street  at  the  point  in  controversy." 

The  witness  further  testified: 

Q.  Supposing,  Mr.  Dailv,  that  this  (the 
ground  of  the  St.  Joseph  'Terminal  Railroad 
Company)  represents  the  yard  of  the  St.  Joseph 
Terminal  Company  as  it  is  to  be  built  on  this 
ground  between  Lafayette  Street  and  Pattee 
Street;  state  to  the  court  the  effect  which  the 
operation  of  the  yard  would  have,  if  any, 
upon  the  operation  of  the  middle  yard  of  de- 
fendant's road. 

A.  Well,  if  this  Terminal  Companv's  yard 
was  worked  to  its  full  capacity  as  it  is  shown 
on  tb^  map,  it  would  damage  this  (plaintilf) 
middle  yard  one  half  if  not  more;  the  dama^ 
would  be  caused  by  impeding  and  delaying  its 
trains  in  crossing  Fourth  Street." 

A  register  of  the  time  the  Fourth  Street  cross- 
ings were  occupied  by  plaintiff's  trains,  kept 
for  six  days— August  17-28,  1887— showed  that 
its  trains  were  on  the  crossing  on  an  average 
some  indefinite  time  during  thirteen  and  a  hiuf 
hours  out  of  every  twenty-four. 

Beside  the  condemnation  proceedingsin  which 
the  foregoing  decree  was  rendered,  another  suit 
had  been  instituted  by  the  City  of  St.  Joseph 
against  the  plaintiff  in  said  circuit  court,  and 
on  the  trial  in  this  case  the  defendant  offered 
to  prove  "that  a  suit  for  $90,000  was  brought 
by  the  city  against  the  Kansas  City,  St.  Joseph 
&  Council  Bluffs  Railroad  for  the  failure  to 
perform  an  agreement  to  locate  their  machine 
shops,  roundhouses  and  other  buildings  at  this 
station  inside  the  corporate  limits  of  the  City 
of  St.  Joseph;  that  that  suit  was  compromised 
with  this  condemnation  suit  as  one  suit;  that 
the  release  by  the  city  of  the  claim  upon  which 
this  suit  was  brought,  every  portion  of  It,  ex- 
cept $1,500,  was  a  part  of  the  consideration 
for  which  the  Kansas  City,  St.  Joseph  &  Coun- 
cil Bluffs  Railroad  Company  surrendered  the 
land  now  in  question  to  the  dty. 

To  the  introduction  of  this  evidence  the 
plaintiff  objected,  and  its  objection  was  sus- 
tained by  the  court. 

By  the  Constitution  and  laws  of  this  Statu 
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nil  ways  are  public  highways,  and  railroad 
companies  common  carriers  thereof;  and  every 
railixMid  company  has  the  right  to  cooslruct 
and  operate  its  road  between  any  points  in  this 
State;  and  with  its  road  to  intersect,  connect 
with  and  cross  any  other  railroad  (Const,  art. 
12.  §§  13.  14,  Rev.  Stat.  1879,  §  819),  and  to 
construct  its  road  across,  along  or  upon  any 
street  with  the  assent  of  the  corporate  author- 
ities of  the  city  in  which  such  street  is  situate. 
Rev.  Stal.  1879,  §  765. 

The  exercise  of  these  rights  is,  however,  sub- 
ject to  the  limitation  in  the  Constitution  that 
"Private  property  shall  not  be  taken  or  damaged 
without  compensation,  and  such  compensation 
must  be  ascertained  and  paid  to  the  owner,  or 
into  court  for  the  owner,  before  the  property 
sh^  be  disturlied,  or  the  proprietary  rights  of 
the  owner  therein  devested.       Const,  art.  2, 

§21. 

The  manner  in  which  such  cotnpensation  is 
to  be  ascertained  is  prescribed  in  the  fifth  para- 
graph of  section  765,  Revised  Statutes  1879, 
where  one  railroad  company  proposes  to  cross 
with  its  track  at  any  point  in  its  route,  the  track 
of  another  railroad  comi)any  on  the  grounds  of 
such  other  railroad  company,  and  the  two  cor- 
porations cannot  agiee  on  the  amount  of  such 
compensation,  or  the  points  or  manner  of  such 
crossing. 

Where  one  railroad  crosses  another  in  a  pub- 
lic street  private  property  is  not  necessarily 
taken,  and  therefore  no  provision  is  made  for 
ascertaining  the  amount  of  damages  for  orop- 
erty  taken  in  such  cases;  and  in  a  city  of  the 
second  class,  as  in  this  case,  the  power  to  deter- 
mine the  points  and  manner  of  crossing  is 
vested  in  the  mayor  and  common  council.  Rev. 
Stat  1S79,  g  4644,  pp.  9,  84. 

So  far  as  we  are  aavised,  no  law  has  yet  been 
enacted  by  the  Legislature  prescribing  the  man- 
ner in  which  the  amount  or  compensation  shall 
he  ascertained  and  paid  to  the  owner  of  private 
property  damaged,  but  not  appropriated  to  a 
public  a%.  The  constitutional  provisions  being 
prohibitive  power,  however,  of  such  damage 
until  the  amount  of  compensation  shall  be  as- 
certained bj  a  jury,  or  board  of  commission- 
ers, and  paid  to  the  owner  or  into  court  for  the 
owner,  must  be  held  to  be  self  enforcing;  and 
a  court  of  equity  would  enjoin  one  who  pro- 
poses continuously  to  dama^  private  property 
for  a  public  use  without  havmg  first  made  com- 
pensation to  the  owner — at  least,  until  such  court 
Lad  caused,  by  a  board  of  commissioners  or  a 
jury  as  ia  contemplated  by  the  Constitution,  the 
amount  of  such  compensation  to  be  ascertained 
and  paid  to  the  owner,  or  brought  into  court 
for  him. 

In  this  case  the  defendant  company  in  its  an- 
swer thus  states  its  purposes: 

"That  at  the  time  of  the  filing  of  the  petition 
berem  this  defendant  was  constructing,  and 
intending  to  construct,  its  said  railroad,  alon^ 
and  ui)on  said  street,  upon  the  grade  of  said 
street,  in  a  careful  manner,  so  as  not  to  inter- 
rapt  or  interfere  with  travel  thereon,  and  in  so 
constructing  its  said  road  intended,  when  it 
should  become  necessary,  to  build  and  con- 
struct the  same  across  plaintiff's  tracks  on  said 
street,'  bv  placing  therein  the  most  modem 
frogs  and  appliances  for  such  crossings,  of  such 
oou^truction  that  the  same  would  not  interfere 
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with,  injure  or  in  any  manner  affect  the  opera* 
tion  or  maintenance  of  plaintiff's  said  tracks.'* 

The  general  question  to  be  determined  is.  Will 
the  carrying  into  execution  of  this  purp3se  of 
laying  its  track  in  said  street  in  the  manner 
stated,  and  operating  its  cars  thereupon  in  the 
transaction  of  its  business  as  a  common  carrier, 
damage  the  private  property  of  the  plaintiff? 

There  is  no  question  of  the  appropriation  of 
such  property  in  the  case;  for,  although  the 
plaintiff,  as  the  owner  in  fee  of  the  two  blocks 
abutting  on  each  side  of  Fourth  Street  at  the 
point  of  crossing,  with  all  the  appurtenances 
thereto  belonging,  is  the  owner  in  fee  of  the 
soil  over  which  said  street  is  located,  subject 
only  in  such  a  public  easement  as  the  city  ac- 
quired by  virtue  of  the  decree  recited,  and  of 
the  tracks  located  across  said  street,  it  is  not 
suggested  that  the  defendant's  operations  will 
disturb,  or  for  that  matter  damage,  any  of  this 
corporeal  property. 

The  damage,  ii  any,  must  be  to  some  incor- 
poreal, private  property  of  the  plaintiff;  and  it 
13  claimed  that  the  plaintiff  has,  if  we  appre- 
hend correctW  the  argument  of  counsel,  two  of 
such  items  of  property  that  will  be  damaged  by 
the  construction  and  operation  of  defendant's 
road  across  its  tracks:  first,  the  easement  which 
it  has  in  said  street  as  an  abutting  proprietor; 
and  second^  the  easement  which  was  reserved 
to  it  in  the  decree  in  the  condemnation  pro- 
ceeding. 

As  to  the  first  of  these  rights,  it  may  be  said, 
if  by  virtue  of  that  decree  Fourth  Street,  as 
located  across  the  plaintiff's  property,  became  a 
"public  street,"  in  the  usual  and  ordinary  ac- 
ceptation of  the  term,  and  as  used  in  the  stat- 
ute, then  the  plaintiff's  easement  therein  as  an 
abutting  proprietor  can  in  no  way  be  damaged 
by  t^e  construction  of  defendant's  road,  since 
during  its  construction  it  is  not  proposed  to  dis- 
turb plaintiff's  passwav;  and  afterwards  it  will 
have  the  same  iree  ana  imobstructed  us3  of  the 
street  as  it  had  before,  by  the  same  veliicles, 
drawn  upon  the  same  tracks,  and  everyone  that 
desires  will  have  the  same  unobstructed  ingiess 
to  and  egi'ess  from  the  plaintiff's  abutting  prem- 
ises that  they  had  before. 

The  only  damage  that  can  be  conceived  of, 
or  that  is  suggested,  to  such  easement,  must 
flow  from  the  operation  by  the  defendant  of  its 
track  in  the  street  in  its  business,  and  the  delay 
plaintiff's  trains  at  times  will  be  subjected  to  in 
crossing  the  street  by  reason  of  the  occupation  in 
the  street  by  the  defendant's  trains  of  the  same 
space  at  which  it  desires  to  and  can  alone  cross 
with  its  trains.  But  that  space  being  in  a  pub- 
lic street,  the  defendant's  tracks  having  been 
authorized  to  be  laid  by  the  city,  its  use  by  the 
defendant  for  the  purposes  of  passing  to  and 
fro  over  it  with  its  trains  is  a  legitimate  use, 
belonging  to  the  defendant  company,  as  well 
as  to  the  plaintiff,  in  common  with  every  other 
citizen  desirous  of  passing  over  it  with  his  ve- 
hicles; and  the  damage  caused  by  such  delay 
is  of  the  same  character  as  that  suffered  by 
every  traveler  on  a  public  highway  whose 
movements  are  retarded  by  those  of  another 
traveler  on  the  same  highway— is  not  peculiar 
to  an  abutting  proprietor,  although  by  reason 
thereof  he  may  more  frequently  have  use  for 
and  be  more  frequently  dfelayed  in  his  move- 
ments in  the  street  than  other  citizens;  and  the 
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damage  resulting  from  such  delay  and  incon- 
venience is  not  the  subject  of  compensation, 
within  the  meaning  of  article  2,  section  21,  of 
the  Constitution. 

This  brings  us  to  the  consideration  of  the 
particular  and  controlling  question  in  the  case, 
and  that  is,  Has  the  plaintin  company,  by  virt- 
ue of  the  decree  entered  in  the  condemnation 
proceedings,  a  private  property  in  that  part  of 
Fourth  Street  which  runs  through  its  premises, 
other  than  the  fee  in  the  soU,  and  the  tracks 
which  are  located  thereon,  upon  which  we  have 
seen  the  defendant  company  proposes  to  impose 
only  such  servitude  as  they  are  subject  to  in  a 
public  street,  which  would  be  c^amaged  by  the 
operations  of  the  defendant's  proposed  railroad 
tracks;  in  other  words,  has  the  plaintiff  a  right 
of  pass  way  in  that  street,  private  and  peculiar 
to  itself,  not  shared  in  by  the  general  public? 
If  so,  then  it  has  private  property  that  may  be 
damaged  by  tlie  operation  of  defendant's  track. 
If,  on  the  other  hand,  it  has  only  a  right  of 
passwa^  in  the  street  in  common  with  every 
other  citizen,  then  it  has  no  private  property 
to  be  damaged  by  the  exercise  by  the  defend- 
ant of  its  common  right  of  passway  conferred 
upon  it  by  the  laws  of  the  State  and  the  ordi- 
nance of  the  city. 

This  question  can  be  determined  only  by  the 
terms  of  the  decree;  and,  as  upon  its  construc- 
tion the  evidence  offered  by  the  defendant  as 
to  the  consideration  which  led  to  the  agree- 
ment by  the  parties  to  those  terms  would  shed 
no  light,  we  find  no  error  in  the  action  of  the 
court  in  sustaining  the  objections  of  the  plaint- 
iff to  its  admission,  nor,  on  the  other  hand, 
will  we  be  any  better  enabled  to  understand 
those  terms  from  a  consideration  of  the  fact 
that  the  damage  for  the  right  of  way  was  as- 
sessed, by  agreement,  at  the  sum  of  $1. 

Whatever  rights  the  plaintiff  has  in  the  street 
with  its  tracks,  arc  secured  to  it  by  the  terms 
of  the  decree,  whatever  considerations  may 
have  entered  into  the  agreement  of  which  it 
was  the  product.  If  the  proceeding  had  cul- 
minated in  a  judgment  of  condemnation  in 
intiium,  in  the  usual  and  ordinar^r  way,  and 
at  the  same  time  or  thereafter  the  city  hadgiv- 
en  permission  by  ordinance  to  the  plaintiff  to 
lay  down  its  tracks  in  the  street  for  the  pur- 
poses of  its  business,  and  thereafter  bad  given 
a  like  permission  to  the  defendant  company, 
there  could  be  no  question  that  the  rights  of 
each  would  be  equal  and  co-ordinate  in  the  use 
of  the  street,  and  that  the  rights  of  both  would 
be  co-ordinate  only  with  the  equal  right  of  ev- 
ery other  citizen  to  the  use  of  the  street  as  a 
public  highway;  and  there  would  be  no  ques- 
tion in  the  case,  and  no  cne. 

It  must  be  conceded  that  the  clause  in  the 
decree  dedicating  or  condemning  the  ground 
to  public  use  is  as  broad  and  comprehensive  as 
if  tbe  proceeding  had  culminated  in  such  a 
judgment,  and  that  the  reservation  from  pub- 
lic use  of  a  private  right  of  way  across  said 
street  from  which  the  public  could  be  exclud- 
ed, or  to  which  tbe  use  of  the  public  could  be 
subordinated  by  the  plaintiff,  would  be  incon- 
sistent with  such  a  dedication. 

It  may  also  be  conceded,  for  the  purposes  of 
this  argument  only,  however,  tbat  tbe  city  had 
the  power  to  accept  a  limited  dedication  to  the 
public  use,  suborainate  to  such  private  use; 
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yet  such  a  reservation,  beins  inconsistent  with 
the  clause  of  unlimited  dedication  in  tbe  de- 
cree, ought  to  appear  in  plain  and  unmistak- 
able terms,  to  warrant  the  construction  that 
such  is  the  meaning  of  the  reservation  clause, 
and  such  a  construction  ought  not  to  be  adopt- 
ed if  any  other  reasonable  one  can  be  placed 
on  it  consistent  with  the  terms  of  the  decree 
dedicating  the  street  to  public  use. 

Such  a  construction  ought  to  be  given  to  the 
decree  as  will  give  force  and  effect  to  every 
word  in  it  if  possible,  and  make  tbe  decree  as 
a  whole  consistent,  eiOFective  and  reasonable. 

Reading  the  decree,  then,  to  this  end,  what 
is  a  fair  construction  of  its  terms?  After  con- 
demning the  riffht  of  way  for  the  extension  of 
Fourth  Street  through  the  lands  of  tbe  plaintiff 
as  prayed  for  in  the  petition,  the  decree  pro- 
vides that  the  plaintiff  "  shall  have  the  right  to 
keep  and  maintain  its  present  tracks  and 
switches  upon  said  lands,  and  sball  have  the 
right  to  construct  such  other  tracks,  switches 
and  turnouts  upon  said  land,  and  across  said 
street,  when  opened,  as  it  may  deem  necessary 
for  the  transaction  of  its  business." 

The  riffht  secured  to  the  plaintiff  by  these 
terms  to  Keep  and  maintain  its  present  tracks, 
and  to  lay  others  if  necessary  tor  the  transac- 
tion of  its  business,  and  to  run  its  trains  on 
such  tracks  in  the  prosecution  of  its  business 
on  or  across  that  part  of  Fourth  Street  de- 
scribed in  the  decree  after  the  same  sball  have 
been  opened  for  public  use,  is  entirely  consist- 
ent with  the  use  of  such  street  as  a  public  high- 
way by  the  general  public,  or  by  any  other 
railroad  company  to  whom  tbe  city  authorities 
might  grant  permission  to  lay  its  tracks  on  or 
across  said  street.  There  is  not  a  word  or  ex- 
pression in  the  decree  that  would  warrant  the 
inference  that  the  plaintiff  was  to  have  any  pri- 
vate, exclusive  or  superior  right  of  passway, 
either  along  or  across  said  street,  or  any  other 
or  different  ri^ht  therein  than  was  attainable 
b^  any  other  citizen,  with  the  consent  Of  the 
city. 

To  hold  that  there  was  secured  to  the  plaint- 
iff any  right  in  said  street,  private,  exclusive 
and  peculiar  to  itself,  not  shared  in  by  the  gen- 
eral public  by  virtue  of  this  dedree,  is  not  only 
not  warranted  by  anjtbing^  expressed  in  the 
decree,  but  would  be  inconsistent  with  and  re- 
pugnant to  the  terms  of  the  decree,  expressly 
condemning  the  property  to  public  use  as  a 
highway. 

It  is  clear,  we  tbink,  that  the  plaintiff  has 
no  risht  of  passway,  either  along  or  across 
Fourth  Street,  that  is  private  property;  that  as 
to  such  right  of  passway  it  stands  in  exactly 
the  same  situation  as  the  defendant  does,  or 
any  other  railroad  company  would  who  obtains 

Sermission  from  tbe  city  authorities  to  lay 
own  its  tracks  in  tbat  street. 
As  tbe  defendant  company  has,  under  the  law 
and  the  ordinance  of  the  city,  the  right  to  lay 
down  its  track  on  Fourth  Street,  and  to  cross 
the  tracks  of  tbe  plaintiff,  first  having  made 
compensation  for  any  private  property  belong- 
ing to  plaintiff  that  ft  may  be  necessary  to  take 
or  damage  in  so  doins;  and  it  appearing  that 
no  private  property  of  tbe  plaintiff  will  be  ap- 
propriated or  aamaged  by  the  defendant  in  the 
construction  of  its  railway  in  said  street  in  the 
manner  in  whicb  they  propose  to  construct  it, 
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or  by  the  operation  of  its  truDs  thereon,  and 
that  the  only  damage  plaintiff  can  necessarily 
suffer  by  reason  of  the  construction  and  oper- 
ation by  the  defendant  of  its  tracks  in  said 
street  wiU  result  solely  from  the  occupation  by 
the  defendant  at  times,  for  its  passing  trains, 
of  a  space  in  said  public  highway  needed  at  the 
nine  time  by  plaintiff  for  its  passing  trains — a 
damage  not  pmatebnt  common  to  lul  the  pub- 
lic wlu>  may  have  occasion  to  use  the  street, 
occasioned  by  a  public  service  to  which  said 
■treet  is  Intimately  subject,  and  for  which 


the  plaintiff  is  not  entitled  to  compensation^ 
we  see  no  reason  why  the  defendant  should  be 
restrained  from  laying  down  its  tracks  as  it 
proposes  to  do,  in  accordance  with  the  permis- 
sion of  the  authorities  of  the  City  of  St.  Joseph, 
in  said  street. 

The  judgment  of  the  Oircuit  C<mrt  U,  there- 
fore, revereed  and  the  cause  remanded,  mth  du 
rectione  to  the  Circuit  Court  to  dismiae  the  bill, 

Ray  and  Blaek*  JJ,,  concur;  Barclaj» 
J.,  not  sitting. 
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Sophia  YANDERLIP 

City  of  GRAND  RAPIDS  et  al.,  Apple. 

(....Mioh.....) 

L  If  airing  the  i^rade  of  a  aU'Oot  to  suoh  a 
heigrbt  tEkt  the  earth  of  the  fill  slides  over  upon 
ad^Diiiff  premlBeB  so  far  as  to  cover  up  a  portion 
of  the  owner*8  dweUinff  by  the  embankment, 
cloeinir  a  door  and  lower  whidows,  constitutes  a 
taUnff  of  the  property  within  the  meanin^r  of  the 
ooDStitutional  provision  requiring  Just  compen- 
sation when  private  property  is  taken  for  public 
use. 

t.  The  destroetion  of  Talnable  property 

Tigbitm  by  raising  the  grade  of  a  street  so  that 
the  dirt  f alle  on  adjoining  land  covering  up  a  por- 
tion of  a  dwelling  house,  is  more  than  a  mere 
trespass;  and  an  injunction  may  be  granted  to 
prevent  it  from  being  done  without  oompeosa- 
tton  to  the  owner. 

OB^bruary  1, 1889.) 

APPEAL  by  defendants,  from  a  decree  of 
the  Superior  Court  of  the  City  of'  Grand 
Rapids,  enjoining  them  from  raisiug  the  grade 
of  a  certain  street  in  such  a  manner  that  the 
materials  will  slide  over  upon  plaintiff's  prem- 
Affirmed. 


The  facts  sufficiently  appear  in  the  opinion. 
Mesere.  J.  W.  Ransom  and  M.  J.  Smiley. 

for  defendants,  appellants: 

The  city,  by  virtue  of  its  charter,  has  ample 
authority  to  make  the  contemplated  improve- 
ments. 

See  Sess.  Laws  1877,  Local  Acts,  pp.  157, 
158;  Local  AcU  1877,  p.  504;  8  Local  AcU 
1878,  pp.  56-58. 

The  power  to  grade  and  improve  the  streets 
may  be  exercised  from  time  to  time  as  the  waots 
of  the  municipal  corporation  may  require;  and 
unless  the  charter  or  statute  expressly  provides 
a  remedy  for  parties  who  suffer  conscqueotial 
damages  the  corporation  is  not  liable  to  property 
ownere  for  such  damages  necessarily  resulting 
from  either  establishing  a  grade  or  changing  an 
established  grade  on  streets. 

See  Dillon,  Mun.  Corp.  %  548;  Taylor  v.  St. 
Louie,  14  Mo.  dO;  Hovep  v.  Mdffo,  48  Maine, 
322;  Callender  v.  Marsh,  1  Pick.  418;  LafayetU 
V.  Bus!i,  19  Ind.  326;  Macy  v.  Indianapolis,  17 
Ind.  267;  Andover  Turnpike  Co.  v.  uould,  6 
Mass.  40. 

The  Charter  of  Grand  Rapids  (Local  Acts 
1887,  pp.  609,  510)  provides  that  where  the 
grade  of  a  street  is  altered  an  adjoining  owner 
who  is  injured  thereby  shall  be  entitled  to  com- 
pensation therefor,  and   gives  the  Superior 


N<nM.— Eminent  domain;  ttahUes  construed. 

'  Statutes  have  been  passed,  in  a  number  of  States, 
allowing  damaflres  for  changes  of  grades.  Colum- 
bus V.  Hydrauho  Woollen  MiUs,  88  Ind.  436;  Moore 
V.  Atlanta,  70  Ga.  911;  Lane  v.  Boston,  126  Mass.  619; 
Healej  v.  New  Haven,  49  Conn.  884;  Wabash  v. 
Alber,  88  Ind.  428;  Phillips  v.  Council  Bluffs,  68 
Iowa,  Sit;  Noyes  v.  Mason  City,  63  Iowa,  418;  Ko- 
komo  V.  Mahan,  100  Ind.  242;  Oregg  v.  Baltimore,  60 
Md.  260;  Jersey  City  v.  Central  R.  Co.  4  Cent.  Rep. 
837,  40  N.  J.  Eq.  417:  Hempstead  v.  Dee  Moines,  83 
Iowa,  80;  Mills,  Em.  Dom.  B  107,  p.  882. 

In  Wisconsin,  by  special  Act,  the  owner  may  re- 
ceive damages  for  change  of  grade,  if  it  becomes 
neoessary  to  altar  the  grade  of  his  lot  to  suit  the 
new  grade.  Tyson  v.  Milwaukee,  60  Wis.  78;  Mills, 
Bm.  Dom.  9 107. 

Under  the  Illinois  Constitution,  recovery  of  dam- 
ages may  be  had  where  private  property  sustains 
substantial  damage  by  the  making  of  an  improve- 
ment public  In  its  character.  Chicago  >.  Taylor, 
125  U.  &  101  (31  L.  ed.  038). 

The  introduction  of  the  word  damaged  into  the 
Illinois  Constitution  shows  a  purpose  to  abolish  the 
<dd  test  of  direct  physical  injury  to  property.  IMd. 

'Hie  word  injury  in  the  Pennsylvania  Constitu- 
tion, for  which  compensation  must  be  made,  means 
fluch  a  legal  wrong  as  Is  the  subject  of  an  action  for 
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damages  at  common  law.    Pa.  R.  Co.  v.  Marchant, 
12  Cent  Rep.  261, 119  Pa.  541, 21  W.  N.  C.  800. 

Whatisatakinof 

^  Taking  **  cannot  be  limited  to  the  absolute  con- 
version of  real  property  to  the  use  of  the  public,  so 
as  not  to  include  cases  where  the  value  is  destroyed 
by  irreparable  and  permanent  injury  inflicted  on 
it.  Pumpelly  v.  Oreen  Bay  Canal  Co.  80  U.  S.  18 
WalL  166  (20  L.  ed.  557);  Foster  v.  Nat  Bank,  67  V t 
128;  Wilmes  v.  Minneapolis  R.  Co.  29  Minn.  242; 
Mills,  Em.  Dom.  B  80,  p.  119. 

It  Includes  not  only  the  appropriation  of  the  land, 
but  also  the  direct  consequences  of  such  appro- 
priation.   Hamilton  Co.  v.  Garrett,  62  Tex.  OOS. 

Any  permanent  change  in  title,  or  incumbrance 
on  property,  or  exclusion  of  the  owner  from  its 
enjoyment,  is  a  taking.  Cushman  v.  Smith,  84 
Maine,  247. 

A  partial  destruction  or  diminution  in  value  is  a 
taking.    Glover  v.  Powell,  10  N.  J.  Eq.  211. 

A  deposit  of  stone,  rubbish,  sand  or  other  ma- 
terial upon  land,  is  such  a  taking  as  to  require 
compensation.  Bast  Pa.  R.  Co.  v.  SchoUenberger, 
64  Pa.  144. 

Compensation  shall  be  made  for  all  damage  arl^ 
ing  from  immediate  injury  to  property,  but  not 
for  any  damage  where  there  is  no  legal  injury, 
which  is  called  damnum  a2w9u«  injuria.   Shrunk  v. 


See    also    14    L.    R.    A.    133;    21     L.  R.  A.  22(i:  22  L.  R.  A.  027. 
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Court  of  Qrand  Rapids  exclusive  jurisdiction 
to  hear,  try  and  determine  the  same. 

If  the  statute  prescribes  a  liability  against 
the  corporation  aud  points  out  the  remedy,  that 
remedy  alone  can  be  pursued;  but  if  the  statute 
gives  the  ri^ht  and  prescribes  no  specific  rem- 
edy, an  action  may  oe  brought  to  recoTer  dam- 
ages. 

See  ir.  r.  T.  Lard,  17  Wend.  286;  Dillon, 
Mun.  Corp.  §§  759, 782,  783;  Lowell  ▼.  Wyman, 
12  Cush.  278;  OalUnder  v.  Marsh,  1  Pick.  418; 
Larkin  v.  Saginaio  GoAl  Mich.  88;  Pontiae  v. 
Carter,  82  Mich.  165;  Sadcliff  v.  Brooklyn,  4  N. 
Y.  195;  87niih  v.  Was/iington,  61  U.  8. 20  How. 
185  (15  L.  ed.  858). 

The  iajury  in  this  class  of  cases  is  iucideDtal 
to  an  exercise  of  public  authority,  which  in  it- 
self must  be  assumed  to  be  proper,  because  it 
is  had  by  a  public  body  actio g  within  its  juris- 
diction, and  not  chai^ged  with  malice  or  want 
of  good  faith.  It  must,  therefore,  be  regarded 
as  an  injury  that  every  citizen  must  contemplate 
as  one  that  with  more  or  less  likelihood  might 
bappeD. 

Detroit  v.  Beekman,  84  Mich.  125;  Athley  v. 
Fort  Huron,  85  Mich.  296;  Lansing  v.  Toolan, 
87  Mich.  152;  Toolan  v.  Lansing,  88  Mich.  815. 
Sec  Hagenbuch  v.  Hotoard,  84  Mich.  8;  WilHams 
V.  Detroit,  2  Mich.  560,  681;  Henry  v.  Gregory, 
29  Mich.  68;  YoungUood  v.  Sextnr^,  82  Mich. 
406;  Teft  v.  Stewart,  81  Mich.  867;  Bennett  v. 
NidioU,  12  Mich.  22;  Bay  Oity  Bridge  Go,  v. 
Van  EUen,  86  Mich.  210;  Buskirk  v.  Strick- 
land, 47  Mich.  889;  ^ykes  v.  Ringleberg,  49 
Mich.  667;  Dewux  v.  Detroit,  Harr.  Ch.  98; 
Blackwood  v.  Van  Vleet,  11  Mich.  252;  Edwards 
T.  AlloueeMin.  Co,  88  Mich.  46. 

There  can  be  no  case  of  equitable  cognizance 
where  there  is  a  plain  and  adequate  remedy  at 
law. 

Brooklyn  v.  Meserole,  26  Wend.  182;  Beytoood 
▼.  Buffalo,  14  N.  Y.  684;  Susquehanna  Bank  v. 
Broome  Co,  25  N.  Y.  312;  Dillon,  Mun.  Corp. 
g  727  and  note  p.  677. 

Where  the  power  given  to  the  city  is  not  ex- 
ceeded, there  is  no  liability  to  the  adjacent 
owner  for  grading  the  whole  width,  and  so 


close  to  his  Ime  as  to  cause  his  earth  or  fences 
and  improvements  to  fall;  and  the  corporation 
is  not  bound  to  furnish  supports,  or  build  a 
wall  to  protect  it. 

Taylor  v.  St.  Louis,  14  Mo.  20;  St,  Louis  t. 
Oumo,  12  Mo.  414;  Borne  y.  Omberg,  28  CkL  46; 
Boll  V.  Augusta,  84  Ga.  826;  note  to  Dillon, 
Mun.  Corp^  p.  746. 

Such  a  consequence  is  not  a  taking  of  private 
property  for  public  use  wiUiout  providing  com- 
pensation  therefor. 

See  Dillon,  Mun.  Corp.  §  784;  OaU&nder  t. 
Marsh,  1  Pick.  418;  Baddiff  v.  Brooklyn,  4  N. 
Y.  195,  205;  Honey  v.  Mayo,  48  Maine,  822; 
Bmst  V.  Kunkle,  6  Ohio  St.  620;  Andover  Turn- 
pike Co.  V.  (fould,  6  Mass.  40;  Boston  v.  J^iaw, 
1  Met.  180. 

Messrs.  J*  Edward  Earle  and  Wesley 
W.  Hydet  for  complainant,  appellee: 

The  encroachment  upon  private  property,  by 
the  earth  of  the  proposed  nil  sliding  out  upon 
it  in  the  manner  described,  is  a  taking  within 
the  meaning  of  the  Constitution. 

Dillon.  Mun.  Corp.  8d  ed.  g  990;  Cooler, 
Const.  Lim.  5th  ed.  p.  671;  Hendershott  v.  Ot- 
tumwa,  46  Iowa,  668. 

A  municipal  or  private  corporation  cannot 
trespass,  encroach  upon  or  invade  private  prop> 
ertv  by  earth,  sand  or  other  artificial  structure, 
or  Dy  water  or  flooding.  Real  estate  cannot  be 
actually  invaded  by  superinduced  additions  of 
water,  earth,  sand  or  other  material.  Such  ac- 
tion is  beyond  the  power  of  the  corporation, 
and  is  a  taking  within  the  meaning  of  the  Con- 
stitution. Property  can  only  be  taken  by  sat- 
isfyinff  all  the  requirements  of  the  law,  and 
after  full  compensation. 

Pumpelly  v.  Oreen  Bay  A  M.  Canal  Co,  80 
U.  S.  18  Wall.  168.  181  (20  L.  ed.  657,  561); 
NoHhem  Transp.  Co.  v.  Chicago,  99  U.  8.  685 
(25  L.  ed.  886);  iSaton  v.  Boston,  C.  iSbM.  B.  Co. 
51  N.  H.  604;  Ashley  v.  P&rt  Huron,  35  Mich. 
296;  Grand  Bapids  Booming  Co.  v.  Jartis,  80 
Mich.  808;  Byan  v.  Brown,  18  Mich.  211; 
Gardner  v.  Newburgh,  2  Johns.  Ch.  162;  Hen- 
dershott V.  Ottumwa,  46  Iowa,  668;  Aurora  v. 
Beed,  67  111.  80;  Netdns  v.  Beoria,  41  Dl.  502; 


Schuylkill  Nav.  Co.  14  8erg.  &  R.  71«  88.  See  also 
PropTS.  of  Looks  &  Canals  v.  Nashua  &  L.  R.  Co.  10 
Cush.  886. 

Any  injury  to  the  property  is  a  takinflr  within  the 
meaning  of  this  provision.  Mims  v.  Maoon  B.  Co. 
S  Ga.  838;  Desty,  Cal.  Const  196. 

Damaaes,  immediate  and  consequentiaL 

Altbouffh  the  damage  may  be  nominal,  yet  if  it 
be  continued  for  a  sufficient  period  of  time,  and  the 
wronff  doer  may  acquire  a  title  by  adverse  posses- 
sion or  presumption  of  a  grant,  the  person  whose 
rights  ore  violated  may  maintain  an  action  there- 
for without  proof  of  any  other  actual  damages. 
Lv'i  V.  New  Bedford,  ua  Mass.  286;  N.  O.  R.  Co.  v. 
Southern  &  A.  Teieg.  Co.  68  Ala.  211;  Mills,  Em.  Dom. 
9  80.  p.  120. 

The  plaintiff  must  have  suffered  a  special  legal 
damage,  and  It  is  immaterial  whether  it  is  Im- 
mediate or  oonaequentlaL  Hughes  v.  Heiser,  1 
Binn.  468. 

An  action  for  consequential  damages  from  the 
construction  of  a  railroad  lies  as  soon  as  the  work 
causing  the  injury  is  undertaken.  0*Briun  v.  Pa. 
B.  Co.  U  Cent  Bep.  679, 119  Pa.  184, 21 W.  N.  a  141. 

Infury  to  land,  a  suttfeU  of  damaaes. 
Although  no  land  Is  taken,  damages  will  be  al 
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lowed  for  incidental  injury  resulting  from  excaviu 
tions  on  adjoining  land.  WhittleeK  v.  Portland  ft 
K.  B.  Co.  88  Maine,  86;  Alexander  v.  MOwaukee,  16 
Wis.  247. 

It  is  not  essential  to  constitute  liability  that  the 
property  be  taken;  impairing  its  value  or  destroy- 
ing it  is  an  exercise  of  the  power  of  eminent 
domain.  Johnson^s  Case,  8  Ct  CI.  248;  Desty,  Fed. 
Const  822. 

Serious  interruption  to  the  common  and  neces- 
sary use  of  propwty  will  be  equivalent  to  takinir, 
within  the  meaning  of  the  constitutional  provision, 
but  remote  and  consequential  injury  wUl  not  be 
(Pumpelly  v.  Green  Bay  &  M.  Canal  Co.  80  U.  S.  18 
Wall.  166,  20  L.  ed.  667),  as  an  Interruption  to  the 
use  of  property.  Sadler  v.  T<angham.  84  Ala.  811; 
Parham  v.  Decatur  Co.  Justices,  9  Ga.  841. 

Injury  to  land  is  a  subject  for  compensation;  so 
of  injury  to  water.  Bradley  v.  N.  Y.  etc  B.  Co.  21 
Conn.  81J3;  Denslow  v.  New  Haven  &  N.  Co.  16  Conn. 
106. 

Property  means  the  tight  of  the  owner  In  rela> 
tion  to  it— the  ri^ht  of  its  use,  enjoyment  and  dis- 
posal.   Dorman  v.  State,  84  Ala.  218. 

Where  the  law  stripe  property  of  its  attiibute, 
the  owner  is  within  this  provision.  Contra  Costa 
B.  Co.  V.  Moss,  28  Cal.  828;  Napa  Valley  B.  Go.  v. 
Napa  Co.  80  CbL  486;  Sherman  v.  Buiok,  82  CaL  266w 
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BadeliffY.  Brooklyn,  4N.  Y.  196;  Cumberland 
T.  Wilfison,  50  Md.  138;  Hay  v.  Cohoes  Co.  2  N. 
Y.  159;  Arimond  ▼.  Green  Bay  Canal  Co.  81 
Wis.  816;  PetUgrew  ▼.  ScansniUe,  26  Wis.  228; 
Sowe  V.  PorUmauth,  56  N.  H.  291;  Hooker  v. 
ifew  Haven  ds  K  JB.  Ci?.  14  Conn.  146;  Thurs- 
ton V.  St.  Joseph,  51  Mo.  510;  GoodaU  ▼.  J/fV- 
wa  vAree,  6  Wis.  82;  Rhodes  v.  Cleveland,  10  Ohio, 
159;  C7i»ca^  v.  Tayl&r,  125  U.  8. 161  ^1  L-  «1. 
•38);  Schneider  v.  J><re»<,  40  N.  W.  Rep.  829. 

Without  condemnation  proceedings  the  city 
cannot  erect  this  causeway  past  the  front  of 
cor  lots,  cutting  us  off  from  all  access  to  the 
street,  and  leaving  our  lots  down  in  the  deep 
hole  as  described,  and  Injuring  complainant  in 
the  usual  and  ordinary  enjoyment  of  her  prop- 
erty. 

Sdineider  v.  Detroit,  eitpra;  Cooley,  Const. 
Lim.  5th  ed.  671,  674,  note  2  and  cases  cited; 
Grand  Bapids  Booming  Co.  v.  Jarvie,  80  Mich. 
808,  319,  820. 

If  the  act  of  the  defendants  was  not  a  taking 
of  private  property,  so  as  to  fall  within  the 
constitutional  prohibition,  it  would  be  a  con- 
tinuing trespass  and  an  irreparable  injury,  for 
the  prevention  of  which  complainant  would  be 
entitled  to  the  injunction. 

High,  Inj.  2d  ed.  §§  702,  704,  707.  See 
Stone  V.  Boieommon  Lumber  Co.  59  Mich.  24; 
Ryan  v.  Broum,  18  Mich.  196;  Koopman  v. 
modgcit  (Dilich.)  14  West.  Rep.  909,  and  Etam 
▼.  Grand  Bapide,  L.  db  D.  R.  Co.  (Mich.)  18 
West.  Rep.  170. 

The  failure  to  make  or  tender  due  compen- 
sation to  the  owner  of  land,  for  damages  in- 
curred by  taking  his  land  for  the  purposes  of 
a  road  or  street,  will  justify  relief  by  injunc- 
tion at  the  suit  of  the  property  owner  until  his 
damages  are  properly  adjusted,  or  until  just 
compensation  is  made  therefor. 

High,  Ini.  2d  ed.  §  578;  Bettijrcio  v.  Ernne- 
ville,  26  Wis.  223;  Gardner  v.  Newhurgh,  2 
Johns.  Ch.  162;  8Ume  v.  Roscommon  Lumber 
Co.  59  Mich.  24;  Ryan  v.  Brtnon,  18  Mich.  196, 
211.  212;  Grand  Rapids,  N.  db  L.  8.  R.  Co.  v. 
Grand  Rapids  &  I.  R.  Co.  85  Mich.  265;  Ecans 
▼.  Grand  Bapids,  L.  db  D.  B,  Co.  (Mich.)  13 
West.  Rep.  170;  Koopman  v.  Blodgett  (Mich.) 
14  West.  Kep.  909;  Diamond  Match  Co.  v.  Qn- 
ionagon,  40  N.  W.  Rep.  448. 

And  the  compensation  must  be  paid  or  tend- 
ered before  the  taking;  and  if  the  government 
proceed  without  taking  these  steps,  its  officers 
and  agents  will  be  restrained  by  injunction. 

2  Kent,  Com.  12th  ed.  p.  839,  note  /,  and 
cases  cited;  Gardner  v.  Newburgh,  supra;  Shel- 
don V.  Kalamazoo,  24  Mich.  388;  Marquette,  H. 
^O.  R  Co.  Y.  Houghton  County  Probate  Judge, 
63  Mich.  217;  Diamond  Match  Vo,y.  Ontonagon, 
40  N.  W.  Rep.  448. 

Lonfif*  J.,  delivered  the  opinion  of  the  court: 
The  bill  is  filed  in  this  cause  for  an  injunc- 
tion to  restrain  the  City  of  Qrand  Rapids  and 
the  other  two  defendants,  who  are  contractors, 
from  dumping  or  piling  earth  or  other  mater- 
ials on  the  lots  of  the  complainant,  and  from 
depositing  earth  or  other  material  adjacent  to 
her  premises  so  that  the  same  will  slide  down 
thereon,  and  aiso  from  trespassing  upon,  in- 
vading, encroaching  upon  or  taking  said  prem- 
ises or  any  part  thereof. 
The  cause  was  heard  in  the  Superior  Court 
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of  Qrand  Rapids  in  chancery  on  bill  and  an- 
swer; and  on  i^ovember  16,  1888,  a  final  decree 
was  entered  as  prayed  in  the  bill. 

The  defendants  appeal. 

The  facts  as  shown  by  the  bill  and  answer 
are  in  brief  as  follows: 

The  complainant  is  the  owner  of  two  lots  in 
the  City  of  Grand  Rapids,  lying  on  the  west 
side  of  College  Avenue,  immediately  north  of 
the  right  of  wav  of  the  Detroit,  Qrand  Haven 
&  Milwaukee  fiailway  Company.  These  lots 
have  a  frontage  of  144  feet  on  College  Avenue 
and  extend  l^ck  170  feet,  and  for  which  she 
paid,  in  1878,  $900. 

The  answer  admits  the  lots  to  be  worth  $800. 
Here  the  complainant  resides  with  her  hus- 
band and  children.  The  avenue  has  never 
been  graded  at  this  point  and  follows  the 
natural  surface  of  the  ground,  and  is  sixty-six 
feet  in  width.  It  is  now  proposed  to  grade  the 
avenue  north,  from  south  of  the  railroad  track 
across  said  track  past  the  lots  of  the  complain- 
ant and  so  on  to  the  northern  limits  of  the 
city. 

At  a  point  some  500  feet  south  of  the  rail- 
road track  up  to  which  the  avenue  is  graded 
the  natural  surface  of  the  ground  and  the 
avenue  thereon  descends  quite  rapidly,  so  that 
in  front  of  complainant's  lots  it  is  twenty-six 
feet  below  the  proposed  grade  at  that  point. 
Then  passing  the  complainant's  lots  the  present 
surface  of  the  avenue  rises  even  more  rapidly 
and  at  a  greater  height  than  it  does  from  her 
lots  south,  so  that  her  lots  lie  in  a  depression 
abodt  twenty-six  feet  below  the  proposed 
grade  of  the  avenue. 

The  ridge  of  ground  that  crosses  the  avenue 
some  600  feet  north  of  complainant's  premises 
is  higher  than  the  ridge  south  of  the  railroad 
track,  and  swings  around  the  north  and  west 
sides  of  the  complainant's  lots  and  immcdiatelv 
at  the  rear  of  the  lots  until  it  meets  the  rail* 
road  tracks;  so  that  if  the  cily  docs  as  it  pro- 
poses— raise  the  grade  of  College  Avenue 
twenty -six  feet  above  the  present  level  or 
twenty-two  feet  above  the  sills  of  complainant's 
dwelling  house,  as  the  answer  admits  it  pro- 
poses to  do,  complainant's  lots  will  be  left  m  a 
depression  surrounded  by  the  embankment  of 
the  avenue  on  the  east,  the  railroad  track  and 
ridge  on  the  south  and  the  northerly  ridge  on 
the  north  and  rear,  and  entirely  cut  off  from 
access  to  the  avenue. 

The  answer  denies  the  allegation  in  the  bill 
that  there  is  no  alley  at  the  rear  of  the  lots,  and 
no  possible  way  to  get  in  or  out  when  the 
avenue  in  the  front  is  graded,  and  charges  that 
there  is  a  public  alley  in  the  rear  of  and  ad- 
joining said  premises  leading  north  to  More 
Street. 

But  complainant  claims  that  while  this  is  an 
alley  laid  out  on  the  plat  of  this  part  of  the 
city  on  the  rear  of  said  lots,  it  only  exists  on 
the  drawing,  and  is  a  fancy  sketch  and  cannot 
be  actually  placed  there  without  great  expense 
and  removal  of  a  large  area  of  hill. 

Upon  the  complainant's  premises  are  situated 
her  dwelling  house  and  barn;  the  house  being 
an  ordinary  two  story  frame  dwelling  house, 
with  kitchen  extension  at  rear,  and  standing 
gable  end  to  the  avenue,  the  east  front  or  end 
being  only  twenty-four  feet  and  nine  inches 
from  the  west  line  of  the  avenue;  In  this  east 
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end  of  the  house  windows  are  plaoed  on  both 
stories  looking  upon  the  street. 

On  the  14th  day  of  May,  1888,  the  city  en- 
tered into  a  coulract  with  defendants,  Mathew- 
son  and  Eloote,  to  grade  and  improve  College 
Avenue  on  the  unimproved  part,  past  com- 
plainant's property,  according  to  certain  plans 
and  specifications,  in  carrying  out  of  which  it 
would  result,  as  the  answer  amnits,  that  Ck>llege 
Avenue  would  be  raised  in  front  of  complain- 
ant's dwelling  twenty-two  feet  above  the  sills 
thereof  and  some  twenty-six  feet  above  the 
level  of  the  front  of  complainant's  lots;  that 
when  so  raised  the  avenue  will  be  of  the  full 
width  of  sixty-six  feet  on  top  of  the  embank- 
ment in  front  of  complainant's  house,  and 
if  the  walls  of  the  embankment  were  to  be 
raised  perpendicularly  the  face  of  the  wall 
would  be  only  twenty-four  feet  and  nine  inches 
distant  from  the  east  end  of  the  bouse. 

But  by  the  said  contract  and  specifications  it 
is  not  proposed  to  raise  the  avenue  between  re- 
taining walls  so  that  the  embankments  at  the 
present  surface  of  the  ground  will  be  onl^ 
sixty-six  feet  in  width  as  on  the  top;  but  it  is 
proposed  to  raise  it  by  a  fill  of  earth  sixty-six 
feet  wide  on  top  and  slanting  out  on  either  side 
toward  the  bottom  in  conformity  to  the  natural 
slope  of  the  earth  when  so  dumped. 

According  to  the  admissions  of  the  answer 
when  the  fill  is  made  as  proposed  (and  the  work 
was  to  begin  at  once  by  the  terms  of  the  con- 
tract and  to  be  completed  before  August  15, 
1889),  the  earth  of  the  embankment  will  slide 
back  thirty-four  feet  and  nine  inches  over  upon 
complainant's  lots  across  their  east  front  and 
ten  feet  past  the  side  of  her  house,  and  will 
bury  the  east  end  of  her  house  in  the  slope  of 
the  fill  five  feet  and  nine  inches,  measureo  per- 
pendicularly. This  will  bring  the  dirt  high 
enough  to  crush  through  the  front  windows  of 
the  first  story  and  flow  in  and  over  the  floor  of 
her  front  room,  besides  taking  and  occupying 
for  street  purposes,  without  purchasing  the 
same  or  taking  anv  proceedings  to  condemn  it,  a 
strip  of  land  off  the  front  of  complainant's  said 
lot  of  nearly  thirty-five  feet  in  width  and  144 
feet  long. 

Tbe  answer  admits  the  fill  will  also  pass  the 
side  of  comnlainant's  barn  and  bury  that  on 
the  front  ena  three  feet  and  three  inches;  that 
the  citv  has  not  taken  or  begun  any  proceeding 
tr  condemn  said  lots,  or  any  part  thereof,  for 
street  pui  poses,  and  has  not  contemplated  tak- 
ing any  such  proceeding  nor  has  offered  to  buy 
tbe  said  lots  or  any  part  thereof,  or  offered  to 
pay  for  the  same,  or  to  recompense  complain- 
ant for  the  taking,  damage  or  destruction. 

The  theory  of  the  answer  appears  to  be  that 
the  city,  under  its  powers  to  grade  and  improve 
its  streets,  has  the  right  to  raise  the  grade  of 
College  Avenue  in  noni  of  complainant's  lots 
to  the  height  of  the  proposed  grade,  and  that 
if  in  doing  so  the  earth  slides  over  upon  com- 
plainant's land  even  to  the  extent  statM  above, 
it  is  an  incident  to  the  improvement  of  the 
street,  and  the  damages  if  an^,  suffered  by  the 
complainant,  are  consequential  and  such  that 
she  has  no  remedy  for;  that  the  filling  in  of  the 
avenue  opposite  said  premises  in  the  manner 
proposed  is  not  a  taking  of  private  property  ad- 
joining for  public  use,  and  that  the  city  is  not 
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required  to  take  proceedings  to  condemn  Iha 
same. 

The  defendants  contended  that  the  City  of 
Grand  Rapids  by  virtue  of  its  charter  has  ample 
authority  to  make  the  contemplated  improve- 
ments. 

Section  1  title  6  of  the  Charter  (Local  Acta 
1877,  pp.  157,  158),  provides:  "The  common 
council  shall  have  the  care  and  supervision  of 
the  highways,  streets,  bridges,  lanes,  allevs, 
parks  and  public  grounds  in  said  city;  and  it 
shall  be  their  duty  to  give  directions  for  the 
repairing,  preserving,  improving,  cleansing 
and  securing  of  such  highways,  streets,  bridges, 
lanes,  alleys,  parks  ana  public  grounds  and  to 
cause  the  same  to  be  repaired,  cleansed,  im- 
proved and  secured  from  time  to  time  as  may 
be  necessary;  to  regulate  the  roads,  streets, 
highways,  lanes,  parks  and  alleys  already  laid 
out,  or  which  mav  be  hereafter  laid  out,  and 
to  alter  such  of  them  as  they  shall  deem  in- 
convenient" 

Section  2  of  title  6  (Local  Acts  1887,  p.  504) 
provides:  "The  board  of  public  works  of  said 
city  shall  have  power  and  are  empowered  to 
grade,  gravel,  raise,  level,  repair,  amend,  pave 
or  cover  with  broken  or  pounded  stone,  plank 
or  other  material  all  streets,  alleys,  lanes,  high- 
ways, public  grounds  or  sidewalks  in  said  city 
and  such  designated  portions  of  any  street, 
alley,  lane  or  highway  in  said  city  as  the  com- 
mon council  by  a  majority  vote  of*all  the  mem- 
bers elect  shafi,  by  resolution,  declare  to  be  a 
necessary  public  improvement." 

It  also  provides  in  section  6  of  the  Act  or- 
ganizing said  board  of  public  works  (Local 
Acts  1873,  vol.  8,  pp.  56,  58):  **Said  board  of 
public  works  is  hereby  empowered  to  deter* 
mine  and  establish  the  grade  lines  of  all  streets, 
highways,  lanes,  alleys,  sidewalks  and  public 
grounds  in  said  city  and  to  locate  all  necessary 
sewers,  drains,  culverts,  vaults,  arches  and 
bridges,  wells,  pumps  and  reservoirs  in  said 
city;  to  cause  to  be  graded,  graveled,  paved, 
planked  or  covered  with  other  materials  all 
such  streets,  highways,  lanes,  alleys,  sidewalks 
and  public  grounds  in  said  city;  and  to  con- 
struct aU  sucn  main  and  lateral  sewers,  drains, 
culverts,  vaults,  arches  and  bridges,  wells, 
pumps  and  reservoirs  in  said  city  as  the  Com- 
mon Council  of  the  City  of  Grand  Rapids  shall 
by  resolution  declare  to  be  necessary  improve- 
ments." 

It  is  contended  by  counsel  for  the  defendant, 
that  the  law  is  settled  that  unless  the  charter 
or  statute  authorizing  the  corporation  to  pro- 
ceed with  such  improvements  expressly  pro- 
vides a  remedy  for  parties  who  suffer  conse- 
quential damages,  the  corporation  is  not  liable 
to  property  owners  for  such  consequential 
damages,  necessarily  resulting  from  either  es- 
tablishing a  grade  or  changing  an  established 
grade  on  streets.  And  if  the  Legislature  gives 
or  provides  a  remedy  in  such  cases  that  remedy 
alone  can  be  pursued. 

In  support  of  this  proposition  counsel  for  de- 
fendant cites  sections  73  and  78  of  Dillon  on 
Municipal  Corporations.  Judge  Billon  says: 
*'The  courts,  by  numerous  decisions,  in  most 
of  the  States  nave  settled  the  doctrine  thai 
municipal  corporations  acting  under  authority 
conferred  by  the  Legislature  to  make  and  r»- 
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pair  or  to  grade,  level  and  improye  streets,  if 
they  keep  within  the  limits  of^  the  streets  and 
do  not  trespass  upon  or  invade  private  prop- 
erty and  exercise  reasonable  care  and  skill  in 
I>erformance  of  the  work  resolved  apon,  are 
not  answerable  to  the  adjoining  owner,  whose 
lands  are  not  actually  taken,  trespassed  upon 
or  invaded,  for  consequential  damap;es  to  his 
premises,  unless  there  is  a  provision  in  the 
charter  of  the  corporation  or  in  some  statute 
creating  liability.  There  is  no  such  liability 
even  though  in  grading  and  leveling  the  street 
a  portion  of  the  adjoining  lot,  in  consequence 
of  the  removal  of  its  natural  sui>port,  falls  into 
the  highway.  And  this  same  principle  applies, 
and  the  freedom  from  liabihty  exists,  if  the 
street  be  embanked  or  raised  so  as  to  cut  off  or 
render  difficult  the  access  to  the  adjacent  prop- 
erty. And  this  is  so,  although  the  grade  of  the 
street  has  been  before  established  and  the  ad- 
joining property  owner  had  erected  buildings 
or  made  improvements  with  reference  to  such 
grade." 

The  leading  case  in  this  country  upon  this 
subject  is  that  of  CaUender  v.  Marsh,  1  Pick. 
418,  480,  decided  in  1828.  The  defendant  ac^ 
ing  as  Highway  Surveyor  for  the  City  of  Bos- 
ton cut  down  the  street  in  front  of  plaintiff's 
house  so  as  to  lay  bare  its  walls,  and  endanger 
its  falling,  to  remedy  which  he  was  obliged  to 
incur  large  expense.  The  court  having  deter- 
mined that  the  work  was  authorized  by  legis- 
lative enactment  proceeded  to  consider  whether 
the  plaintiff's  property  was  taken  within  the 
meaning  of  the  Constitution,  and  whether  he 
could  recover  upon  any  ground.  This  question 
they  solved  in  the  negative.  The  court  held 
that  this  provision  applied  only  to  property 
actually  taken  and  appropriated  oy  the  govern- 
ment, and  not  to  consequential  damages;  that 
when  the  highway  was  established,  whether  by 
condemnation  or  otherwise,  the  public  acquired 
not  only  the  right  to  pass  over  the  surface  in 
the  state  it  was  in  when  first  made  a  street,  but 
also  the  right  to  repair  and  amend  the  street  in 
such  manner  as  the  public  needs  might  from 
time  to  time  require;  that  the  liability  to  dam- 
ages by  such  alteration  was  a  proper  subject 
for  the  inquiry  of  those  who  laid  out  the  road, 
or,  if  the  title  was  acquired  by  purchase,  the 
proprietor  might  claim  compensation,  not  only 
for  the  land  taken,  but  for  such  damages;  and 
that  persons  purchasing  upon  a  street  after  the 
layout  were  supposed  to  indemnify  themselves 
against  loss  by  reason  of  further  improvements 
or  take  the  chance  of  such  further  improve- 
ments. 

The  court  also  says  that  the  same  principle 
applied  as  in  the  case  of  adjoining  proprietors. 
This  case  has  had  an  important  influence  in 
molding  the  law  of  this  country.  Lewis,  Em. 
Dom.  §  94. 

A  few  years  after  the  decision  in  Callender 
▼.  Marsh,  supra,  the  same  question  arose  in 
Tennessee  and  Kentucky  and  was  decided  in 
the  same  way.  Humes  ▼.  Knoxville,  1  Humph. 
403;  Keasy  v.  LouismUe,  4  Dana,  154. 

This  same  question  was  elaborately  consid- 
ered by  the  New  York  Court  of  Appeals  in  Rod- 
cliff  V.  Brooklyn,  4  N.  Y.  195,  208,  in  1850. 

The  street  was  cut  down  in  front  of  plaint- 
iff's premises  so  that  his  soil,  shrubbery,  fences, 
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etc.,  fell  into  the  street,  and  he  was  put  to  great 
expense  in  restoring  his  premises  and  adapting 
them  to  the  new  ^rade.  The  case  was  said  "to 
fall  within  the  pnnciple  that  a  man  may  enjoy 
his  land  in  the  way  such  property  is  usually 
enjoyed  without  beine  answerable  for  the  in- 
direct  or  consequential  damages  which  may  be 
sustained  by  an  adjoining  land  owner." 

"In  levehng  and  grading  the  street/'  says  the 
court,  "they  (the  defendants)  were  at  work  on 
their  own  land  doing  a  lawful  act  for  a  lawful 
purpose." 

It  was  also  held  that  the  damages  complained 
of  were  not  a  taking  within  the  Constitution, 
and  consequently  that  the  laws  authorizing  the 
acts  which  proauced  the  injuries  were  valid 
and  a  complete  justification. 

In  conformity  with  those  cases  it  has  been 
held,  in  nearly  every  State  in  the  Union,  that 
there  can  be  no  recovery  for  damages  to  abut- 
ting property  resulting  from  a  mere  change  of 
grade  in  the  street  in  m)nt  of  it,  there  being  no 
physical  injury  to  the  property  itself  and  the 
change  being  authorized  by  law. 

These  conclusions  have  been  made  to  rest 
upon  one  or  more  of  the  following  grounds: 

1.  That  when  a  street  or  highway  has  been 
laid  out,  compensation  is  given  once  for  all, 
not  only  for  the  land  taken  but  for  damages 
which  may  at  any  time  be  occasioned  by  adapt- 
ing the  surface  of  the  street  to  public  needs; 

2.  That  the  public,  as  proprietors  of  the 
street,  stand  in  the  same  relation  to  the  abut- 
ting lot  owners  as  an  individual  would  who 
owned  the  strip  of  land  constituting  the  street, 
and  that  their  rights,  duties  and  liabilities  are 
determined  by  the  same  rules  as  apply  to  ad- 
joiniog  proprietors  of  land; 

8.  That  tnis  species  of  damages  is  not  a  tak- 
ing within  the  meaning  of  the  Constitution,  and 
consequently  if  the  work  occasioning  the  dam- 
ages is  authorized  by  law,  no  action  will  lie. 
I^wis,  Em.  Dom.  §  97. 

Counsel  for  defendant  cites  Pontiac  v.  Gar' 
ter,  82  Mich.  185,  and  insists  that  the  same 
principles  were  involved  in  that  case  as  in  the 
present. 

In  that  case,  however,  the  question  involved 
was  the  liability  of  a  municipal  corporation  for 
an  injury  resulting  from  exercise  of  its  legisla- 
tive powers;  and  it  was  denied  that  any  habil* 
ity  could  arise  so  long  as  the  corporation  con- 
fined itself  within  the  limits  of  its  jurisdiction. 
It  was  a  case  of  incidental  injury  to  the  prop- 
erty caused  by  the  grading  of  a  street.  The 
plaintiff's  premises  were  in  no  way  involved, 
but  they  were  rendered  less  valuable  by  the 
grading.  The  injury  was  mainly  or  wholly 
owing  to  the  fact  that  the  plaintiff's  dwelling 
had  l^en  erected  with  reference  to  a  grade  pre- 
viously established  and  now  changed. 

This  court,  in  that  case,  followed  the  rules 
laid  down  in  Callender  v.  Marsh,  9upra. 

This  case  was  followed  and  approved  in  De- 
troit V.  Beekman,  84  Mich.  125,  12a  Cooley, 
Ch,  J,,  delivering  the  opinion  of  the  court  cit- 
ing several  cases,  says: 

"All  of  these  follow  the  case  of  Callender  t. 
Marsh,  in  which  it  was  decided  that  no  recov* 
ery  could  be  had  for  incidental  injury  to  prop- 
erty occasioned  by  the  grading  of  a  street,  no 
question  of  negligence  in  the  performance  of  the 
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work  being  involved.  In  this  State  the  ques- 
tion which  lies  at  the  foundation  of  this  suit  is 
not  an  open  one. 

**  In  Larkin  v.  Saginaw  Co,  11  Mich.  88,  it 
was  decided  that  no  action  could  lie  for  an  in- 
jury resulting  from  an  exercise  of  legislative 
autbori^. 

"  In  Pontiac  ▼.  Carter,  which  wa"»  a  case  of 
injury  by  a  change  in  the  grade  of  a  street  to 
builmngs  previously  erected  with  reference  to 
an  established  gradCj  the  point  was  quite  fully 
discussed,  and  the  liability  of  the  city  denied. 
These  cases  are  decisive  of  the  present." 

In  Asliley  v.  Port  Huron,  85  Mich.  295, 
Poniiae  v.  Carter,  and  Detroit  v.  Beckman, 
were  cited  and  approved.  These  cases  and 
other  cases  cited  by  counsel  for  defendant, 
have  been  ruled  upon  the  principle  that  the 
acts  complained  of  did  not  amount  to  a  taking 
of  tbe  pnvate  property  of  another. 

Tbe  learned  counsel  for  defendant,  admit- 
ting that  this  principle  underlies  the  cases,  yet 
insists  that  the  acts  complained  of  in  the  bill 
in  this  case  no  more  amount  to  a  taking  within 
the  meaning  of  tbe  Constitution  than  the  cut- 
ting down  of  the  street  and  destroying  the 
foundation  and  lateral  support  of  the  soil  of 
the  adjacent  proprietor  so  that  it  falls  into  the 
street.  In  other  words  that  a  municipal  cor- 
poration under  the  principle  laid  down  in  these 
cases,  acting  under  legislative  authority,  may 
elevate  tbe  grade  of  the  street  and  allow  the  dirt 
and  other  substances  of  which  the  street  is  be- 
ing constructed  to  flow  down  upon  and  cover 
a  portion  or  the  whole  of  the  private  property 
of  tbe  adjacent  proprietor;  and  such  acts 
would  no  more  amount  to  a  taking,  within  the 
Constitution,  than  the  act  of  cutting  down 
Uie  street  so  that  the  lateral  support  of  the 
adjacent  proprietor  is  destroyed  and  his  soil 
allowed  to  fall  from  his  premises  into  the 
street  would  be  a  taking;  that,  the  latter  act 
being  held  by  the  great  weight  of  authority  in 
this  country  not  to  amount  to  a  taking,  the 
same  principle  must  be  applied  here  and  the 
act  declared  not  a  taking  within  constitutional 
principles;  and  that  such  acts  would  be  dam- 
num absque  irrfuria. 

We  do  not  agree  with  the  learned  counsel  in 
this  proposition.  Conceding  the  weight  of 
authority  to  favor  the  proposition  that  no 
remedy  is  given  to  an  adjoining  proprietor  or 
abutter  upon  a  public  street  where  a  municipal 
corporation  acting  under  legislative  authority 
excavates  in  a  street  so  that  in  bringing  it  to  a 
grade  as  a  public  improvement  the  lateral 
support  of  the  abutting  premises  Is  destroyed, 
and  a  portion  of  the  premises  permitted  to  fall 
or  cave  into  the  street,  yet  tbe  facts  in  the 
present  case  clearly  take  it  out  of  the  princi- 
ples upon  which  these  cases  are  held. 

We  do  not,  however,  mean  to  be  understood 
as  deciding  that  the  rule  referred  to  is  correct 
In  tbe  broad  terms  in  which  some  of  the  cases 
lay  it  down,  or  that  cities  can  lawfully  do  in- 
juiT  where  a  private  partj;  would  be  liable  for  it. 

The  real  point  In  question  is  whether  the  acts 
contemplated  by  the  city  and  these  contractors 
in  grading  this  street,  under  tbe  conceded  facts 
in  the  answer,  amount  to  a  taking  of  private 
property  within  the  meaning  of  the  Constitu- 
tion. 

The  Constitution  of  this  State  provides  that: 
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"  The  property  of  no  person  shall  be  taken 
for  public  use  without  just  compensation 
therefor."    Art.  18,  §  14. 

"  The  property  of  no  person  shall  be  taken 
by  any  corporation  for  a  public  use  without 
compensation  being  first  made  or  secured  in 
such  manner  as  may  be  prescribed  by  law." 
Art.  15,  §9. 

"  When  private  property  is  taken  for  the  use 
or  benefit  of  the  public  the  necessity  for  using 
such  property  and  the  just  compensation  to  be 
made  therefor,  except  when  to  be  made  by  the 
State,  shall  be  ascertained  by  a  jury  of  twelve 
freeholders."    Art.  18,  §2. 

Security  to  private  property  is  also  guaran- 
teed by  tbe  Constitution  of  the  United  States, 
which  provides: 

**Nor  shall  private  property  be  taken  for 
public  use  without  just  compensation."  Art. 
5,  Amendments  to  the  Constitution. 

The  Le^lature  is  powerless  to  do  that  which 
the  Constitution  prohibits;  and  whatever  power 
tbe  City  of  Grand  Rapids  or  its  board  of  public 
works  may  possess  under  the  charter  of  the 
city  or  the  Board  of  Public  Works  Act,  can 
have  no  force  if  the  acts  contemplated  by  the 
city  under  its  contract  for  the  improvement  of 
the  street  amount  to  a  taking  of  {)rivate  prop- 
erty and  come  within  the  inhibition  of  these 
constitutional  provisions. 

The  right  of  exclusion  or  the  right  of  com- 
plete possession  and  enjoyment  is  one  of  the 
essential  elements  of  property  and  land. 

Can  it  be  said  that  if  the  acts  are  done,  as 
contemplated  by  this  contract,  for  the  improve- 
ment of  this  street,  the  complainant  has  that 
exclusive  enjoyment  and  complete  possession 
which  tbe  laws  guaranty  to  her? 

The  plans  require  the  grade  to  be  sixty-six 
feet  in  width  at  the  top  and  slanting  out  on 
either  side  towards  the  bottom  in  conformity  to 
the  natural  slope  of  the  earth  when  so  dumped, 
thus  throwing  the  dirt  over  upon  complainant's 
lot,  something  over  thirty  feet,  the  entire  width 
of  the  front  of  her  lots,  a  distance  of  144  feet, 
and  burying  a  portion  of  her  dwelling  in  this 
embankment  closing  up  the  door  and  the  lower 
windows. 

This  is  as  much  a  taking  as  to  that  part 
covered  by  this  embankment  as  though  the 
complainant  had  been  ejected  by  any  other 
means.  It  is  an  encroachment  upon  the  land 
itself;  and  the  complainant  has  not  that  full, 
complete  and  absolute  control  and  enjoyment 
of  it,  and  profit  in  it,  as  before  the  embank- 
ment was  erected. 

The  case  comes  plainly  within  the  inhibition 
of  the  Constitution. 

Counsel  cites  no  case  where  such  acts  are 
held  not  to  amount  to  a  taking;  and  on  princi- 
ple no  case  can  be  found  which  upholds  the 
doctrine  for  which  counsel  for  defendant  con- 
tends. 

In  Broadtoell  v.  Kansas  City,  75  Mo.  218,  the 
defendant  raised  the  grade  of  the  street  about 
even  with  tbe  top  of  plaintiff's  house  and  the 
filling  encroached  upon  his  lots  to  such  an  ex- 
tent as  to  crush  his  house.    The  court  says: 

**  Moreover,  section  16,  article  1,  of  the  Con- 
stitution of  1865  provides  that  *  No  private  prop- 
erty ought  to  be  taken  or  applied  to  public  use 
without  just  compensation.^  Here  the  City  and 
its  servants  took  the  property  of  tlie  pla.ntill 
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within  tlic  mcaDing  of  that  section.  The  tak- 
ing of  property  within  that  prohibition  may 
be  either  total  or  absolute,  or  a  takin;;  pro 
tanto.  Any  injury  to  the  property  of  an  iudi- 
yidual,  which  deprives  the  owner  of  the  ordi 
nar^  use  of  it,  is  equivalent  to  a  taking  and 
entitles  him  to  compensation.  So  a  partial 
diminution  of  value  of  property,  by  an  Act  of 
government  which  directly  ana  not  merely  in- 
cidentally affects  it,  is  to  that  extent  an  appro- 
priation.' 

In  Uendershott  v.  Ottumwa^  46  Iowa,  658,  it 
was  claimed  bv  the  plaintiff  that  the  city 
could  not  legally  deposit  earth  on  its  street  so 
that  it  would  roll  down  the  side  of  the  embank- 
ment upon  his  lots,  while  the  city  claimed  that 
it  had  a  right  to  widen  the  top  of  the  embank- 
ment to  the  full  width  of  the  street  even 
though  earth  rolled  down  upon  plaintiff's  lot. 
The  court  says: 

**  That  the  city  had  the  right  to  grade  the 
street  to  the  full  width  for  the  purpose  of  pub- 
lic travel,  but  it  had  no  right  to  deposit  earth 
upon  plaintiff's  lot.  No  one  would  claim  that 
the  city  in  making  the  embankment  had  the 
right  to  enter  upon  plaintiff's  lot  and  deposit 
the  earth  directly  thereon.  It  seems  to  us  that 
the  city  is  equally  liable  for  depositing  the 
earth  in  the  street  in  such  a  manner  that,  with- 
out ceasing  its  motion,  it  passed  at  once  upon 
the  lot  .  .  .  It  is  a  direct  encroachment  upon 
the  soil  of  the  adjacent  lot  by  depositing  that 
upon  the  earth  which  was  not  there  tSfore. 
We  have  found  no  case,  after  diligent  search, 
where  it  had  been  held  this  may  be  done;  on 
the  contrary  many  cases  recognize  a  different 
doctrine." 

The  court  further  says:  **The  authorities 
cited  by  counsel  for  defendants  are  all  cases 
where  the  streets  were  excavated  to  the  line  of 
the  adjacent  lots,  or  cases  where  it  does  not 
appear  that  the  embankment  actually  en- 
croached upon  the  lots  .  .  .  Acts  of  the  city 
were  within  the  limits  of  the  street,  and  in 
making  the  excavation  or  embankment  there 
was  no  encroachment  upon  the  soil  of  the 
adjacent  owner." 

Mr.  Justice  Cooley,  in  his  work  on  Consti- 
tutional Limitations,  5th  edition,  p.  671,  says: 
••Any  proper  exerdse  of  the  power  of  govern- 
ment which  does  not  directly  encroach  upon 
the  property  of  an  individual  or  disturb  him  in 
its  possession  or  enjoyment  will  not  entitle  him 
to  compensation  or  give  him  a  right  of  action;" 
but  ou  page  675  he  lays  down  the  principle 
that  "Any  injury  to  property  of  an  individual 
which  deprives  the  owner  of  the  ordinary  use 
of  it  is  equivalent  to  a  taking  and  entitles  him 
to  a  compensation." 

In  PumpeUy  v.  Oreen  Bay  Canal  Company, 
80  U.  8.  18  WaU.  168  [20  L.  ed.  657]  Mr, 
Justice  Miller  says:  "We  are  not  unaware  of 
Ihe  numerous  cases  in  the  state  courta  in  which 
the  doctrine  has  been  successfully  invoked, 
that  for  a  conseouential  injury  to  the  property 
of  the  individual  arising  from  the  prosecution 
of  improvement  of  rowls,  streets,  rivers  and 
other  highways  for  the  public  good,  there  is  no 
redress;  and  we  do  not  deny  that  the  principle 
is  a  sound  one  in  its  proper  application  to  many 
injuries  to  property  so  originating  .  .  .  but 
we  are  of  opinion  that  the  decisions  referred  to 
have  gone  to  the  uttermost  limit  of  sound 
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judicial  construction  in  favor  of  this  principle 
and  in  some  cases  beyond  it,  and  that  it  re- 
mains true  that  where  real  estate  is  actually 
invaded  by  superinduced  additions  of  water, 
earth,  sana  and  otiier  materinis,  or  by  bavinp: 
an  artificial  structure  placed  on  it,  so  as  to 
effectually  destroy  or  impair  its  usefulness,  it  is 
a  taking  w  ithin  the  meaning  of  the  Constitu- 
tion, and  that  this  proposition  is  not  in  conflict 
with  the  weight  of  judicial  authority  in  tbia 
country  and  certainly  not  with  sound  prin- 
ciple." 

These  views  are  fully  sustained  by  the  fol- 
lowing cases:  Northern  Transp,  Go.  v.  Chicaqo, 
99  U.  S.  636  [25  L.  ed.  886];  Eaton  v.  Boston, 
C  d  if.  B.  Co,  51  N.  H.  504;  Ashley  v.  Port 
Huron,  85  Mich.  296;  Orand  Bapids  Booming 
Co.  V.  Jarris,  80  Mich.  808;  Byan  v.  Brown,  18 
Mich.  211;  Gardiner  v.  Newburgh,  2  Johns. 
Ch.  162;  Aurtyra  v.  Beed,  57  111.  80;  Nevins  v. 
Peoria,  41  111.  502;  Cumberland  v.  Wiflison,  50 
Md.  188;  llaf/  v.  Cohoes  Co.  2  N.  Y.  159;  Ai-i- 
mo)id  V.  Green  Bay  d  31.  Canal  Co.  81  Wis. 
816;  Pettiffrea  v.  mansvilie,  25  Wis.  228;  Bowa 
V.  Portsmouth,  56  N.  H.  291;  Hooker  v.  New 
Haven  d  N  Co,  14  Conn.  146;  Thurston  v.  8t, 
Joseph,  51  Mo.  510;  Goodall  v.  Milwaukee,  5 
Wis.  82;  Bhodes  v.  Cletieland,  10  Ohio.  159; 
Chicago  v.  Taylor,  125  U.  8. 161  [31  L.  ed.  638], 
8  Sup.  Ct.  820;  Schneider  y.  Iktroit,  40  N. 
W.  Kep.  829. 

In  Ashley  v.  Port  Huron,  supra,  this  court 
says:  "The  right  of  an  individual  to  the  occu- 
pation and  enjoyment  of  his  own  premises  is  ex- 
clusive, and  the  public  authorities  have  no  more 
liberty  to  trespass  upon  it  than  has  a  private 
individual  ...  A  municipal  charter  never 
gives  and  never  could  give  authority  to  appro- 
priate the  freehold  of  a  citizen  without  com- 
pensation, whether  it  be  done  through  an  actual 
taking  of  it  for  streets  or  buildings  or  by  flood- 
ing it  so  as  to  interfere  with  the  owner's  pos- 
session." 

And  in  Grand  Bapids  Booming  Company  v. 
Jartis,  supra,  it  is  said:  "That  the  flowing  of 
land  against  the  owner's  consent  and  without 
compensation  is  a  taking  of  his  property  in 
violation  of  the  Constitution  ...  is  a  proposi- 
tion which  seems  so  self  evident  as  hardly  to 
admit  of  illustration  by  any  example  which 
can  be  made  clearer,  and  which  therefore  can 
hardly  need  the  support  of  authorities."  See 
also  thvies  v.  East  JSaginaw  (Mich.)  9  West. 
Rep.  566,  82  N.  W.  Rep.  919. 

What  it  is  claimed  the  city  has  a  right  to  do 
here  is  not  a  mere  temporary  use  of  the  lands 
of  complainant,  but  is  a  continuing  use  and 
occupancy  of  her  oremises;  and  no  one  can 
claim  that  it  would  not  amount  to  a  trespass. 
It  deprives  her  of  its  use  for  all  time  that  such 
embankment  is  permitted  to  remain.  In  addi- 
tion to  this,  from  the  situation  and  surround- 
ings of  her  premises  with  hills  upon  two  sides 
and  a  railroad  track  upon  the  third,  this  em- 
bankment, if  permitted  to  be  erected  and  main- 
tained, would  effectually  cut  off  all  approaches 
to  it  from  any  direction  and  absolutely  destroy 
its  use  and  render  it  without  value  for  residence 
purposes,  and  of  little  value  for  any  purpose 
whatever. 

It  is  contended,  however,  by  counsel  for  de- 
fendant, that  while  this  may  be  a  subject  of  an 
action  for  trespass  it  is  not  a  cause  for  an  in- 
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luDCtton— that  public  works  canDOt  be  stopped 
by  injunction  where  the  facts  disclosed  and 
reli^  upon  show  an  adequate  remedy  at  law; 
that  the  complaint  is  of  the  threatened  trespass 
upon  complainant's  premises,  and  nothing  else, 
and  this  not  by  a  direct  act  of  the  contractor 
or  of  the  public  authority,  but  as  an  incident 
to  ibc  improvement  of  the  street  proposed  to 
be  made. 

The  facts  disclosed  by  this  record  show  some- 
thing more  than  a  mere  trespass  threatened  up- 
on the  complainant's  premises.  If  the  defend- 
ants are  permitted  to  go  forward,  as  they  claim 
the  leftal  right  to  do,  it  amounts  to  a  destruc- 
tion 01  valuable  property  rights— the  invasion 
without  legHl  right  of  the  home  of  complainant 
and  the  taking  of  the  property  without  compen- 
sation. This  constitutionally  they  cannot  do. 
The  Common  Ciouncil  of  Grand  Kapids  or  the 
board  of  public  works  has  no  power  to  deter- 
mine that  this  property  is  necessary  for  public 
use. 

The  Constitution  points  out  the  tribunal  to 
determine  this  question.  Under  such  circum- 
stances the  law  does  not  require  a  party  to 
wait  until  his  property  is  completely  destroyed 
and  then  turn  him  over  to  his  action  in  trespass 
to  recover  his  damages;  but  equity,  when  ap- 
pealed to,  will  interfere  to  restrain  the  threat- 
ened destruction. 

In  Koapman  y.  Blodgett  (Mich.)  14  West. 
Rep.  909,  88  N.  W.  Kep.  649,  this  court 
granted  an  injunction  restraining  the  interfer- 


ence with  the  natural  flow  of  water  in  Elam 
Riyer.  Mr.  Justice  Campbell  in  that  case  said 
"That  the  defendants  had  given  frequent  oc- 
casion for  damage  suits  is  obvious.  But  it  is 
equally  obvious  that  such  a  remedy  is  inade- 
quate. It  has  always  been  settled  that  the 
owner  of  realty  is  entitled  to  the  aid  of  equity 
to  prevent  permanent  and  recurring  injury  to 
the  enjoyment  of  his  property.  To  aeprive 
him  of  such  enjoyment  is  to  deprive  him  of  the 
property  itself,  wholly  or  to  the  extent  of  the 
mischief.  Neither  can  it  be  allowed  for  wrong 
doers  to  rely  on  their  own  wronff  to  change  or 
lessen  his  means  of  redress.  When  they  do 
mischief  it  is  their  own  fault  if  they  render  a 
stringent  remedy  necessary,  and  they  and  not 
the  party  must  take  the  consequences."' 

The  principle  is  also  laid  down  in  Stone  v. 
Raecomman  Lumber  Oompany,  59  Mich.  24,  and 
an  injunction  granted. 

In  Eyan  y.  Brou>n,  18  Mich.  196,  this  court 
said:  "  Where  a  trespass  is  calcuUited  to  do 

Seiinanent  damage  to  the  freehold,  the  juria- 
ictibn  has  always  been  exercised,  and  the  cir- 
cumstances of  this  case  show  tttat  the  in juiy 
must  be  very  serious  if  permitted." 

From  the  circumstances  shown  by  this  record 
we  are  of  the  opinion  that  the  court  below 
properly  allowed  the  injunction  to  issue. 

Tlie  decree  of  the  court  below  muit  be  ajlrmed 
and  the  injunction  made  perpetual,    Oamplaif^ 
ant  toiU  reeoter  her  costs. 
The  other  Justices  concurred. 
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Mary  E.  TALBOT,  Exrx.,  etc., 

V, 

Emogene  E.  CHAMBERLAIN,  Appt. 


a  maA  of  mental  eapadiy  to 
efaanffe  hia  domicUf  in  good  faith  removed 
hlsreaaenoe  to  another  State  while  proceedings 
for  the  appointment  of  a  guardian  over  him  were 
pending,  and  continued  his  residence  until  death 
in  the  State  to  which  he  removed,  with  the  assent 
of  a  guardian  appointed  in  the  pending  proceed- 
ings, after  his  removal,  he  is  such  a  resident  of 
the  latter  State  that  its  courts  have  original  ju- 
risdiction of  the  probate  of  his  will* 

(March  11,  1889.) 

ON  report.  Case  to  stand  for  trial. 
The  Probate  Court  of  the  County  of  Wor- 
cester entered  a  decree  ordering  to  be  filed  a 
copy  of  a  certain  instrument  purporting  to  be 
a  copy  of  the  last  will  and  testament  oF  Gard- 
ner W.  Stone,  deceased.  From  this  decree 
Emogene  E.  Chamberlain  appealed  to  the  su- 
preme judicial  court.  The  case  came  on  to  be 
heard  before  Holmes,  J,,  and  he  reserved  the 

?[uestions  of  law  arising  on  the  offer  of  proof 
or  the  consideration  of  me  full  court.  If  upon 
the  facts  the  petitioner  was  entitled  to  haye  the 
will  filed,  the  case  was  to  stand  for  trial;  other- 
wise, the  petition  to  be  dismissed. 
The  facts  further  am)ear  in  the  opinion. 
Meksrs,  Frank  P.  Gouldinif  and  Joshua 
E.  Beeman,  for  respondent,  appellant: 
8  L.  R.  A. 


An  insane  person  under  guardianship  cannot 
by  his  own  election  change  his  domicll  to  an- 
other State. 

Bicey,  Law  of  DomicU,  182.  See  Outts  ▼» 
Haskins,  9  Mass.  543;  Hdyoke  y.  Bdskins,  5 
Pick.  20. 

The  decree  confers  upon  the  guardian  author- 
ity over  the  person  as  well  as  the  property  of 
his  ward,  and  it  would  be  an  idle  ceremony  to 
appoint  a  guardian  of  an  insane  person,  if  by 
so  simple  a  proceeding  as  passmg  over  the 
state  line  and  selecting  a  domicil,  the  ward  may 
rehabilitate  himself  and  compel  our  courts  to 
treat  him  as  sui  juris. 

Lamar  v.  Mieou,  112  U.  S.  452  (28  L.  ed.  751); 
Douglas  v.  Douglas,  L.  R.  12  Eq.  617,  625; 
Daniel  v.  Hill,  52  Ala.  480;  Johnson  y.  Cope- 
land,  35  Ala.  521;  Stoiy,  Confl.  L.  §§  449,  506- 
note;  Fittsfield  v.  Detroit,  58  Maine,  442;  Wis- 
casset  V.  Waldoborough,  8  Maine,  888;  Payne  y. 
Dunham,  29  111.  126;  Bicey,  Law  of  Domicile 
100. 

By  admitting  the  will  to  be  filed  as  a  foreign- 
one,  upon  nrcre  proof  that  the  deceased  had' 
sufficient  capadtv  to  change  his  domicil,  the 
rule  of  evidence  laid  down  oy  this  court,  as  to 
wills  made  by  persons  under  guardiandiip  as 
insane  persons,  is  abrogated,  unless  such  proof 
of  change  of  domicil  is  treated  as  wholly  aoing: 
away  with  the  decree. 

Breed  v.  Pratt,  18  Pick.  115. 

Mr,  John  Hopkins*  for  petitioner,  appel- 
lee: 

If  the  ward  has  the  mental  capacity  to  mak» 
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m  diange  of  domlcfl,  asd  makes  it,  the  guardian 
■till  hSi  the  right,  if  the  ward  is  still  incapable 
of  taking  care  of  himself,  to  take  him  into 
custody  and  to  make  a  new  domicil  for  him; 
Imt  until  he  does  so,  the  choice  of  the  ward 
■tands. 

Andenon  ▼.  Andermm,  42  Yt  850;  Bifott  t. 
Kennedy,  8  Jones  &  8.  847. 

The  domicil  of  an  idiot  may  he  changed  by 
the  direction  o"*  with  the  assent  of  his  guardian. 

Holffc^  T.  HaMne,  5  Pick.  20;  Upton  ▼. 
Harmridffe,  15  Mass.  288;  Kirkkmd  v.  Whatdy, 
4  Allen,  462;  School  Directors  v.  James,  2  Watts 
&  8.  588;  Anderson  y.  Anderson,  42  Yt  850; 
PUtsfiM  T.  Detroit,  68  Maine,  442. 

The  assent  of  the  guardian  may  be  express 
or  implied. 

Hotyoke  v.  Haskins,  and  KirJdand  v.  Whately, 
supra. 

W.  Allen.  /.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  decree  of  the  Pro- 
bate Court  of  the  County  of  Worcester,  order- 
ing to  be  filed  a  copy  of  an  instrument,  proved 
and  allowed  in  the  State  of  Iowa,  as  the  will 
of  Gardner  W.  Stone.  Several  reasons  for  ap- 
peal are  filed,  but  the  only  question  open  upon 
them  is  whether  the  Iowa  court  had  lurisdic- 
tion.  If  it  had  Jurisdiction  of  the  original  pro- 
bate of  the  will,  questions  of  the  capacity  of 
the  testator  and  of  the  execution  of  the  wiU  are 
concluded  by  its  decree;  if  it  did  not  have  ju- 
risdiction, the  petition  must  be  dismissed.  Grip- 
pen  y.  Dexter,  18  Gray,  880;  Shannon  v.  Sffian- 
non.  111  Mass.  881;  Loringy,  Oakey,  96  Mass. 
287. 

Mr.  Stone's  domicil  at  the  time  of  his  decense 
was  either  in  Massachusetts  or  iu  Iowa.  Un- 
less it  was  in  Iowa,  the  courts  of  that  State  did 
not  have  and  the  courts  of  Massachusetts  did 
have  Jurisdiction  of  the  original  probate  of  bis 
will.  In  January,  1886,  his  domicil  was  in 
Massachusetts,  and  the  question  is  whether  the 
facts  offered  to  be  proved  by  the  petitioner  are 
mffldent  to  show  that  it  was  changed  to  Iowa. 

The  facts  in  brief  are,  that  Mr.  Stone  while 
residing  in  the  family  of  his  daughter,  the  re- 
spondent, in  South  borough  in  this  State,  de- 
eded to  remove  his  domicil  to  Atiantic  in  the 
State  of  Iowa,  where  his  onl^  other  daughter, 
the  petitioner,  lived,  and  with  that  intention 
left  Massachusetts  and  established  his  home  in 
Atlantic.  He  twice  visited  Massachusetts  for 
temporary  purposes  after  he  took  up  his  resi- 
dence at  Atlantic.  He  died  at  Chica^,  while 
on  his  wa}r  back  to  Atiantic  after  his  second 
visit  to  this  State.  The  only  ^und  upon 
which  it  can  be  claimed  that  he  did  not  acquire 
n  domicil  in  Iowa  is  that  he  was  under  guard- 
ianship in  this  Commonwealth  as  an  insane 
person. 

In  December,  1885,  Mr.  Stone  formed  and 
expressed  to  the  respondent  the  intention  to 
change  his  domicO  to  Atlantic. 

On  the  5th  day  of  January,  1886,  in  pursu- 
ance of  that  intention,  he  left  his  home  in 
Southborough  and  attempted  to  take  the  cars 
ther^  V>  go  to  Atlantic  but  was  forcibly  pre- 
vebtisu  by  a  servant  of  the  respondent,  and  held 
in  duress  until  a  complaint  was  made  against 
him  on  which  he  was  committed  to  the  lunatic 
hospital  as  an  insane  person. 
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On  the  20th  day  of  January,  while  he  was 
detained  at  the  hospital,  a  petition  was  pre 
sented  to  the  probate  court  for  the  appoint- 
ment of  a  guardian  over  him  as  an  insane  per- 
son. He  was  held  in  custody  at  the  hospital 
until  after  the  hearing  on  the  petition,  which 
was  on  the  19th  day  m  February,  1886. 

The  case  was  continued,  and  on  the  6th  day 
of  April,  1886,  the  decision  was  rendered  and 
a  decree  entered  appointing  a  guardian.  On 
the  20th  day  of  fHsbruaij  Mr.  Stone  was  dis- 
charged from  the  hospital  and  from  all  re- 
straint, and  on  the  24th  day  of  the  same  montii 
he  went  to  the  house  of  the  respondent,  and 
took  therefrom  his  goods  and  effects  and 
shipped  them  to  Atlantic,  and  himself  started 
for  Atlantic.  He  reached  that  place  on  the 
27th  of  February,  and  selected  his  home  there, 
which  he  retained  as  his  home  until  bis  death. 
He  had  in  fact  at  that  time  sufficient  mental 
capacity  to  change  his  domicil. 

His  guardian  aid  not  assume  any  custody  or 
controlof  the  person  of  Mr.  Stone,  and  did  not 
object  to  hisliviog  in  Iowa;  and  on  the  occasion 
of  one  of  Mr.  Stone's  visits  to  Massacbusetis 
his  guardian,  knowing  that  he  claimed  that  bis 
domicil  was  in  Atiantic,  and  that  he  intendrxl 
to  return  there,  gave  a  portion  of  his  property 
to  him  and  furnished  nim  money  for  his  re- 
turn. 

Assuming,  as  contended  by  the  counsel  for 
the  respondent,  that  Mr.  Stone  could  not  by 
changinij  his  domicil  oust  the  court  of  this 
State  of  Its  jurisdiction  to  appoint  a  guardian 
over  him,  that  the  court  had  acquired  jurisdic 
tion  and  authority  to  make  the  decree,  auo 
that  the  decree  related  back  to  the  com mco ce- 
ment of  the  proceedings,  and  that  Mr.  Stooe 
was  affected  by  it,  as  if  be  had  continued  to  re- 
side in  this  State— the  question  is  whether 
the  decree  prevented  him  from  changing  his 
domicil  to  Atlantic.  Perhaps  another  state- 
ment of  the  (question  is,  whether  it  is  possible 
that  the  national  domicil  of  a  person  dom- 
iciled in  this  State  and  under  guardianship  here 
as  an  insane  person  can  be  changed. 

There  is  no  pretense  that  in  this  case  the 
domicil  of  the  ward  was  changed  by  his  guard- 
ian ;  and  we  have  no  occasion  to  consider 
whether  the  probate  guardian  of  a  lunatic  can 
in  any  case  establish  a  domicil  for  his  ward, 
outside  of  the  State  to  which  his  authority  is 
limited.  It  is  to  be  observed  that  a  change  of 
national  domicil  bv  a  ward  can  be  only  a 
change  eub  modo.  It  cannot  affect  his  status  ns 
a  person  under  guardianship  in  this  Common- 
wealth; it  cannot  affect  the  legal  authority  of 
the  guardian  or  the  disability  of  the  ward. 
The  decree  of  the  court  is  conclusive  as  to 
everything  within  the  scope  of  the  guardian- 
ship. It  b  only  as  to  matters  outside  of  that, 
that  the  courts  will  recognize  the  new  foreign 
domicil,  unless  by  comity.  The  only  effect 
sought  to  be  given  to  the  chance  of  residence 
in  this  case  is  upon  the  disposition  of  property 
after  the  death  of  the  ward  and  after  the  ter- 
mination of  the  guardianship. 

So  far  as  it  affects  the  succession  to  property, 
the  act  of  the  ward  in  changing  his  domicil  is 
no  more  inconsistent  with,  or  prohibited  by, 
the  guardianship,  than  is  his  act  in  making  a 
will.  Both  k.cts  require  competent  mental  ca- 
pacity, and  the  decree  of  guardianship  is  not 
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oonclusiye  of  the  want  of  capacity  to  do  either 
act.  That  decree  docR  not  fi x  the  general  status 
of  the  ward  as  a  lunatic  or  an  insane  person, 
but  only  his  local  status  as  one  under  guardian- 
ship in  this  Commonwealth  as  an  insane  per- 
son, and  is  conclusive  only  in  the  domestic 
courts  and  as  to  acts  which  the  law  requires  to 
ie  done  by  the  guardian,  and  forbids  to  be 
clone  by  the  ward.  Leonard  v.  Leonard,  14 
rick.  280;  Breed  v.  Fratt,  18  Pick.  115. 

The  guardian  of  an  insane  person  has,  bj 
law,  the  care  and  custody  of  the  person  of  his 
ward;  and  it  is  argued  that  a  person  under  re- 
&lraint  and  in  custody  cannot  be  free  to  choose 
L is  o w  n  lesidence.  The  statute  gives  very  gen- 
cral  authority  to  all  euardians  of  insane  per- 
sons and  of  spendtbriits  alike  sufficient  to  meet 
the  needs  of  any  class  or  condition  of  wards; 
but  the  authority  is  to  be  exercised  only  as  re- 
quired by  the  condition  or  conduct  or  circum- 
stances of  the  ward. 

The  statute  does  not  make  it  the  duty  of 
every  guaidian  to  keep  his  ward  in  actual  cus- 
tody. It  may  be  proper  for  a  guardian  to  al- 
low his  ward  to  go  from  place  to  place  without 
restraint  even  beyond  the  limits  of  the  guard- 
ian's authority.  The  law  does  not  prohibit  a 
ffuardian  from  allowing  his  ward  to  go  beyond 
tue  limits  of  the  State.  The  guardianship  in 
this  State  cannot  prevent  the  ward  of  sufficient 
mental  capacity  irom  acquiring  a  domicil  in 
fact  in  another  State,  which  will  be  recognized 
by  other  courts.  The  question  is,  How  far 
will  such  foreign  domicil  be  recognized  by  our 
courts? 

The  consent,  expressed  or  implied,  of  the 
puardian,  may  be  required  by  the  domestic 
courts,  as  the  ward  who  removes  without  such 
consent  might  be  held  by  such  events  to  be  iu 
the  position  of  one  escaping  from  lawful  au- 
thority, but  when  the  ward,  of  sufficient  men- 
tal capacity  to  change  bis  domid],  is  permitted 
by  his  guardian  to  remove  from  this  state,  and 
does  in  fact  acquire  a  new  residence  in  another 
State  or  country,  we  see  no  reason  that  our 
courts  should  not  recognize  the  foreign  domicil, 
except  so  far  as  it  affects  the  relation  of  guard- 
ian  and  ward  within  this  jurisdiction.  To 
Lold  otherwise  would  be  to  preclude  a  person 
under  such  ^ardianship  from  acquiring  a 
foreign  domicil  for  any  purpose.  We  know  of 
no  authority  which  sustains  that  position. 

While  there  is  a  marked  distinction  between 
the  change  b^r  a  guardian  of  his  ward's  munic- 
ipal and  of  his  national  domicil,  the  same  dis- 
tinction docs  not  seem  to  exist  in  the  case  of  a 
change  by  the  ward  with  the  assent  of  the  ^niard- 
ian.  If  the  ward  has  mental  capacity  to 
abandon  his  domicil  and  acquire  a  new  domes- 
tic domicil  he  has  capacity  to  acquire  a  new 
national  domicil. 

That  a  new  municipal  domicil  can  be  so  ac- 
quired by  a  ward  with  the  assent  of  his  guard- 
ian, sufficient  to  give  iurisdiction  for  the  pro- 
bate of  a  wiU,  was  decided  in  Culver  »  App,  48 
Conn.  165. 

The  objection  to  a  change  of  the  national 
domicil  of  his  ward  by  a  guuxlian,  that  the  ac- 
quisition of  the  new  domicil  requires  an  act  in 
its  forum  where  the  guardian  ha^  no  authority 
to  act,  does  not  apply  when  the  «rard  has  ca- 
pacity to  acquire  for  himself  a  new  domicil. 

The  abandonment  of  the  domestic  domicil  by 
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the  £ruardian  for  the  ward,  or  by  the  ward  with 
the  assent  of  the  guardian,  ana  the  adoption 
of  the  foreign  domicil  by  the  ward,  must  work  a 
change  of  the  national  domicil  of  the  ward, 
if  such  change  is  possible.  The  mere  fact  that 
a  person  is  under  guardianship  in  this  State 
cannot  prevent  him  from  becoming  in  fact  a 
citizen  and  inhabitant  of  another  State,  or  from 
exerd^ing  any  right  or  holdine  any  office 
limited  to  citizens  and  residents  oi  that  State; 
and  such  domicil  will  be  recognized  by  the 
courts  of  this  State,  except  so  far  as  it  contra- 
venes the  laws  of  this  State — ^that  is,  so  far  as  it 
affects  the  authority  of  the  guardian  in  this  ju- 
risdiction. If  the  guardian  has  any  authority 
over  the  person  or  property  of  the  ward  without 
the  juiisdiction  of  this  State,  he  certainly  has 
no  more  in  regard  to  the  succession  to  or  the  dis- 
position of  the  property  of  the  ward  after  his 
death. 

Giving  effect  to  a  foreign  domicil  so  far  as  it 
affects  the  succession  to  property  docs  not  con- 
travene any  law  or  rule  of  policy  of  this  Com- 
monwealth. 

The  statutes  of  this  Commonwealth  recog- 
nize the  possibility  of  a  change  of  domicd 
from  this  to  another  State  of  one  under  guaitl- 
ianship  here,  as  an  insane  peison,  though  thev 
also  recognize  the  fact  that  such  change  will 
not  affect  the  authority  of  the  gui^rdian  in  this 
State. 

Public  Statutes,  chap.  139,  §  d9,  provide 
that  when  a  person  having  a  guardian  apointed 
in  this  Commonwealth,  removes  or  resides  out 
of  ^e  Commonwealth,  the  probate  court  may, 
by  its  decree,  authorize  the  guardian  to  sell  tne 
real  estate  of  his  ward  and  to  pay  over  the  pro- 
/^eds,  and  the  personal  estate  of  the  ward  or 
any  part  thereof,  to  a  ^ardian  appointed  in 
the  State  or  country  m  which  the  ward  re- 
sides. 

The  Statute  of  1858,  chap.  117,  provided  that, 
**  When  any  minor,  spendthrift  or  insane  per- 
son shall  remove  out  of  this  Commonwealth " 
the  fiuardian  appointed  in  this  Commonwealth 
might,  as  authorized  by  the  supreme  judicial 
court,  pay  over  estate  of  his  ward  to  a  guardian 
appointed  in  the  State  to  which  the  residence 
of  the  ward  may  have  been  removed.  See  also 
Gen.  Stat,  chap.  109,  §  23;  StaL  1862,  chap. 
139;  Stat.  1866,  chap.  122. 

We  can  have  no  doubt  that  the  courts  of  the 
State  to  which  the  residence  of  a  person  under 

fuardianship  in  this  State  as  an  insane  person 
ad  been  removed  and  in  which  he  resided  at 
the  time  of  his  death  within  the  meaning  of  the 
statutes,  have  jurisdiction  to  prove  and  allow 
his  will. 

When  Mr.  Stone  left  this  State  and  went  to 
Iowa  to  establish  his  residence  there,  he  had 
sufficient  mental  capacity  to  change  his  domi- 
cil, and  he  was  not  under  guardianship.  The 
petition  for  the  appointment  of  a  guardian  over 
him  was  pending  and  he  had  attended  a  hear- 
ing upon  it;  but  there  was  no  adjudication  that 
he  was  a  proper  subject  for  guardianship,  and 
no  appointment  of  a  guardian  until  several 
weeks  after  he  took  up  his  residence  in  Iowa. 
He  was  under  no  custody  or  restraint,  a^d  there 
was  no  one  who  had  a  right  to  assent  %.  Ayject 
to  his  removal.  It  would  seem  that  his  chanee 
of  domicil  was  then  complete,  except  that  It 
did  not  deprive  the  probate  court  in  this  Stata 
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of  its  Jurisdicdon  over  him,  or  the  petitioD 
tben  pending.  If  the  assent  of  the  guardian 
after  his  appointment  was  necessary,  it  was 
given. 

If  Mr.  Stone,  being  of  mental  capacity  to 
change  his  domicU,  in  ^ood  faith  removed  bis 
residence  to  Iowa,  while  the  proceedings  for 
t'  '  appointment  of  a  guardian  over  him  were 
pendmg,  and  if  his  residence  in  Iowa  contin- 
ued until  his  death  and  was  assented  to  by  his 
guardian,  after  his  appointment,  we  think  he 
was  such  a  resident  of  Iowa  that  the  courts  of 
that  State  had  original  Jurisdiction  of  the  pro- 
bate of  his  will. 

Caae  to  ttand  for  trial. 


William  H.  LINCOLN 

City  of  BOSTON. 
( Mass. ) 

A  elty  Is  not  liable  tbr  damageg  siuiained 
bjr  an  ladiTidiial  firom  the  flrini^  of  a 
eaanon  on  the  oommoo,  held  by  the  olty  for 
the  public  benefit  and  not  for  Its  emolument  or 
■s  a  source  of  revenue,  although  such  firing  was 
under  a  license  from  the  mayor,  authorised  by 
ordinance,  whatever  miffht  be  the  liablUty  of  a 
private  land  owner  who  gave  a  license  for  the 
firing  of  cannon  upon  his  premises. 

(February  28, 1880.) 


ON  appeal  from  the  Suffolk  County  Superior 
Court.    Afflrmed, 

This  action  was  brou/^ht  to  recover  damages 
for  personal  injuries.  The  declaration  in  sub- 
stance alleged  that  on  a  certain  day  cannon 
were  fired  on  Boston  Common,  which  firing 
rendered  Charles  Street  unsafe  for  those  driv- 
ing thereon  and  was  a  public  nuisance;  that 
thb  Common  is  owned  and  controlled  by  de- 
fendant, which,  by  the  mayor  acting  as  its  agent, 
authorized  the  said  firing  of  cannon  thereon 
under  Revised  Ordinances  of  Boston  ,1886, chap. 
42,  §  M,  providing  that  '*No  cannon  or  artil- 
lery shall  be  fired  bv  the  militia  or  others  upon 
the  Common  or  other  public  grounds,  unless 
such  firing  is  authorized  by  the  city  council,  the 
mayor  or  the  commander  in  chief  of  the  militia 
of  the  Commonwealth;"  and  that  plain tift  re- 
ceived special  damage  from  said  nuisance. 

A  demurrer  to  the  declaration  was  sustained, 
and  plaintiff  took  this  appeal. 

Mewrs,  J.  T.  Wheelwri^pht  and  W.  K. 
Rtehardflon,  for  plaintiff,  appellant: 

Acts  or  structures  which  render  a  public 
highway  unsafe  for  persons  lawfully  traveling 
thereon  are  a  public  nuisance,  whether  com- 
mitted or  erecteid  in  the  way  ( Vorintrgh  v.  Moak, 
1  Cush.  458),  or  upon  property  adjoining  the 
wav 

Fishery.  Provse,  2 Best  &  S.  770, 779;  Bamei 
V.  Ward,  9  C.  B.  892. 

This  principle  has  been  frequently  applied 
to   acts   the  effect   of   which   is   to   render 


KOTB.— JUiinie^pol  corponatCoii  not  KoUe  except  for 

Us  oum  negliaenee. 

The  general  rule  established  by  the  courts  is  that 
a  pubUc  corporation  intrusted  by  statute  with  the 
performance  of  a  public  duty,  and  receiving  there- 
from no  profits  or  emoluments  to  itself,  is  not  liable 
In  a  civil  action  by  an  individual  who  has  sustained 
special  damage  by  the  neglect  of  its  agents  in  the 
performance  of  such  duty.  Freeholders  of  Sussex 
OOb  V.  8trader,18  N.  J.  L.  106;  Pray  v.  Jersey  City,  83 
K.  J.  L.  304;  Union  v.  Durkes,  88  N.  J.  L.  21;  Marvin 
Safe  Ck>.  V.  Ward,  46  N.  J.  L.  19;  Oondict  v.  Jersey 
City,  40  N.  J.  L.  167;  Little  v.  Dusenberry,  48  N.  J. 
L.  880;  Wild  V.  Paterson,  1  Cent  Bep.  180,  47  N.  J.  L. 
400;  Vorrath  v.  Hoboken,  0  Cent.  Rep.  840, 40  N.  J. 
L.28S. 

Xegligence  Is  never  presumed,  and  the  plaintiff 
who  alleges  it  as  a  cause  of  action  must  establish 
the  breach  of  duty  which  constitutes  the  negU- 
geoce,  or  a  recovery  will  be  denied.  Wabash,  St.  L. 
&  P.  K.  Co.  V.  Locke,  11  West  Rep.  877, 112  Ind.  404; 
Toledo,  W.  &  W.  R.  Co.  v.  Brannagan,  75  Ind.  400; 
Warsaw  v.  Dunlap,  12  West  Rep.  141, 112  Ind.  679. 

When  a  legal  duty  has  been  imposed  by  statute 
upon  a  municipal  corporation,  it  is  undoubtedly 
liable  for  injuries  resulting  from  the  neglect  of  that 
duty;  in  such  case  It  stands  on  the  same  footing,  in 
respect  to  negligence,  as  a  purely  private  corpora- 
tion or  an  individual.  Erie  v.  Schwlngle,  22  Pa.  888; 
Shearm.  &  Redf  .  Neg.  107;  Dillon,  Mun.  Corp.  U  061- 


But  the  duty  imposed  must  be  absolute  or  im- 
perative, not  such  as  under  a  grant  of  authority  is 
Intrusted  to  the  Judgment  and  discretion  of  the 
municipal  authorities:  for  it  is  a  well  settled  doc- 
trine that  a  municipal  corporation  is  not  liable  to 
an  action  for  damages,  either  for  the  nonexoroise 
of,  or  for  the  manner  in  which  in  good  faith  It  ez- 
erdses,  discretionary  powers  of  a  public  or  legis- 
lative character.  McDade  v.  Chester,  10  Cent  Rep. 
788, 117  Pa.  414. 
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if ot  liaible  for  acts  of  its  licensees. 
Where  the  city  grants  an  express  license,  it  would 
not  be  chargeable  with  notice  of  the  negligence  of 
licensee.  Masterton  v.  Mt  Vernon,  58  N.  Y.  891; 
Sweet  V.  01oversville,12  Hun,802;  Borlon  v.  Brook- 
lyn, 46  Barb.  604;  MoDermott  v.  Kingston,  19  Hun, 
106;  Cohen  v.  N.  Y.  48  Hun,  846;  Warsaw  v.  Dunlap, 
12  West  Rep.  141. 112  Ind.  679. 

Municipal  corporations  are  not  liabio  for  the  acts 
of  persons  it  licenses  to  use  its  streets,  unless  the 
thing  authorized  is  intrinsically  dangerous,  or  the 
municipal  authorities  have  notice  of  thenegligence- 
of  its  licensees.  Ryan  v.  Currail,  64  Ind.  845;  Dooley 
V.  Sullivan,  11  West  Rep.  816, 112  Ind.  451;  Warsaw 
V.  Dunlap,  12  West  Rep.  141, 112  Ind.  579. 

Not  an  insurer  acwxCTut  accidents  on  its  streets. 

The  municipal  corporation  is  not  an  insurer 
against  accidents  upon  the  streets  and  sidewalks. 
Nor  is  every  defect  therein,  though  it  may  cause 
the  injury  sued  for,  actionable. 

Whether  it  is  so  or  not  is  a  practical  questCon, 
to  be  determined  in  each  case  by  its  particular 
circumstances.  Blake  v.  St  Louis,  40  Mo.  660, 671; 
Smith  V.  St  Joseph,  45  Mo.  440;  Seward  v.  Milford* 
21  Wis.  485;  Landolt  v.  Norwich,  11  Am.  Law  Reg. 
N.  8. 888;  Leicester  v.  Pittsf  ord,  6  Y 1 246;  Raymond 
V.  Lowell,  6  Cush.  524, 584;  Davenport  v.  Rucknuin, 
87  N.  Y,  668;  Johnson  v.  Haverhill,  ».  N.  H.  74; 
Ghenn  v.  Provlncetown,  105  Mass.  818;  Williams  v. 
Clinton,  28  Conn.  264;  Bacon  v.  Boston,  8  Cush.  174; 
Manderschid  v.  Dubuque,  20  Iowa,  78;  2  DiUon,  Mun. 
Corp.  017. 

There  is  no  absolute  guaranty  or  undertaking  on 
the  part  of  a  municipal  corporation  that  its  streets 
or  other  constructions  shall,  at  all  times  and  under 
an  circumstances,  be  in  a  siafe  and  proper  condi- 
tion; its  obligation  and  duty  extend  only  to  the 
exercise  of  reasonable  care  and  vigilance.  Mc- 
Carthy V.  Syracuse,  46  N.  Y.  194;  Smith  y.  Mayor  of 
N.  Y.  66  N.  Y.  205;  Ring  v.  Cohoes,  77  N.  Y.  88;  Hub- 
bell  V.  Yonkers,  6  Cent  Rep.  489, 104  N.  Y.  484;  Hunt 
V.  Mayor  of  N.  Y.  12  Cent  Rep.  68, 100  N.  Y.  184. 


See  also  4  L.  R.  A.  400;  5  L.  R.   A.  GOG:  8   L.  R.  A.  243;   11  L.  R.  A.  313, 
726:    12  L.  R.  A.  IGO. 
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the  highway  unsafe  by  frightening  horses, 
whether  such  acts  are  committed  upon  or  near 
'be  highway. 

Cole  y,  Fisher,  11  Mass.  187;  Janei  ▼.  EduM- 
tonic  B,  Co,  107  Mass.  261;  House  ▼.  MetcaJf, 
27  Conn.  631 ;  Knight  v.  Goodyeafs  India  Rub- 
ber Glove  Mfg,  Co.  88  Conn.  488;  Clinton  v. 
Howard,  42  Conn.  295;  HiU  v.  Neui  lUver  Co. 
9  Best  &  S.  808;  Bennett  ▼.  FiflOd,  18  R  L 
189. 

Since  the  earliest  times,  the  firing  of  guns 
near  a  highway  has  been  most  strongly  con- 
demned as  a  nuisance. 

Cole  V.  Fisher,  11  Mass.  137;  Moody  ▼.  Ward, 

18  Mass.  299. 

The  owner  and  occupier  of  land  who,  not 
parting  with  possession,  has  given  another  a 
ucense  to  come  upon  his  property  and  do  cer- 
tain acts,  in  doine  which  a  nuisance  is  created, 
is  equally  liable  for  damages  proceeding  there- 
from with  the  licensee,  who  actually  created 
the  nuisance. 

WhiU  y.  Jameson,  L.  R.  18  Eq.  808;  Pollock, 
Torts,  851;  1  Addison,  Torts,  Wood's  ed.  386; 
Laugher  y.  Pointer,  5  Bam.  &  C.  647,  660 
(Littledale,  J,)-,  Quarman  y.  Burnett,  6  Mees. 
&  W.  499  (Parke,  B.);  Bich  y.  Basterfleld,  4  C. 
B.  788,  802  (Creswell,  /.);  compare  Cuff  y. 
Newark  d  N  F.  B.  Co.  85  N.  J.  L.  17. 

A  city  is  liable  in  such  cases,  both  in  equity 
and  at  law,  as  fully  as  a  private  person  would 
be. 

Foreman  y.  Canterbury,  L.  R.  6  Q.  B.  214; 
Pendlebury  y.  Greenhalgh,  L.  R.  1  Q.  B.  Div. 
86;  Atty-Gen,  y.  Basingstoke,  46  L.  J.  N.  8. 
(Ch.)  726;  Brower  v.  N,  T,  8  Barb.  264;  People 
y.  New  York,  18  Abb.  N.  C.  123;  Morrison  v. 
Hinkson,  87  Ilk  587;  Stanley  y.  Davenport,  64 
Iowa,  463;  Harper  y  Milicaukee,  80  Wis.  365; 
LiUle  y.  Madison,  42  Wis.  643;  Suffolk  y. 
Parker,  79  Va.  660;  McDonald  v.  Newark,  5 
Cent.  Rep.  646,  42  N.  J.  Eq.  136. 

For  cases  pointing  to  the  liability  of  towns 
and  cities  for  creating  a  nuisance  where  the 
corporation  had  no  pecuniary  interest — 

See  Lawrence  v.  Fairkaven,  6  Gray,  110; 
Perry  v.  Worcester,  6  Gray,  644;  Parker  y. 
Lowell,  11  Gray,  858;  Tindley  v.  Salem,  187 
Mass.  171,  citing  Proprs,  of  Locks  A  Canals  v. 
Lmcdl,  7  Gray,  223;  Hildreth  v.  Loicell,  11 
Gray,  845;  Haskell  v.  New  Bedford,  108  Mass. 
208;  Brayton  v.  FaU  River,  113  Mass.  218;  Hill 
y.  Boston,  122  Mass.  844,  358,  865;  Nichds  v. 
Boston,  98  Mass.  89;  Gordon  y.  Taunton,  126 
Mass.  849,  352;  Manning  v.  LoweU,  130  Mass. 
21;  Mayo  y.  Sprinsfield,  136  Mass.  10;  Morse 
V.  Worcester,  139  ^lass.  389;  TJtayer  v.  Boston, 

19  Pick.  511. 

The  defendant  cannot  avoid  liability  to  this 
action  on  the  ground  that  the  Mayor  in  giving 
the  license  acted  as  a  "public  ofBcer"  for 
whose  acts  the  city  is  not  responsible  as  his 
principal. 

Hafford  y.  New  Bedford,  16  Gray.  297;  Sulli- 
van V.  Hdyoke,  135  Mass.  273;  WaUron  y. 
Haverhill,  8  New  Eng.  Rep.  683,  148  Mass. 
582;  Gordon  yr.  Taunton,  126  Mass.  ^^\Deane 
y.  Randolph,  182  Mass.  475;  Hawks  y.  Charle- 
mont,  107  Mass.  414;  Child  y.  Boston,  4  Allen, 
41;  TJiayer  v.  Boston,  19  Pick.  511;  Bigelow  y. 
Randolph,  14  Gray,  541. 

Mr,  ▲•  J.  Bailey  for  defendant,  ap- 
pellee. 

3  L.  R.  A. 


Holmes,  J,,  delivered  the  opinion  of  the 
court: 

We  shall  not  enter  upon  the  discussion  to 
which  we  were  invited  by  the  arguments,  as 
to  whether  a  private  land  owner  would  be  liable 
to  travelers  upon  a  highway  for  the  noise 
caused  by  the  firing  of  a  cannon  three  times 
upon  his  land  by  hfi  licensee. 

The  case  of  White  y.  Jameson,  L.  R  18  Eq. 
803,  assuming  that  we  should  follow  it,  does 
not  go  to  the  extent  of  holding  a  land  owner 
liable  for  a  transitory  act  of  a  third  person,  the 
scope  of  which  cannot  be  enlarged  by  calling 
it  a  public  nuisance,  and  which  has  in  it  no 
element  of  continuing  use  of  the  real  estate. 
See  Butterfidd  v.  Boston,  20  N.  E.  Rep.  118; 
Com,  y.  Patterson,  188  Mass.  498,  500. 

But  we  express  no  opinion  whether  the  prin- 
ciple of  White  v.  Jameson,  or  of  Jackman  v. 
Arlington  Mills,  187  Mass.  277;  Dalay  v.  Sav- 
age, 146  Mass.  88,  4  New  Eng.  Rep.  863,  and 
the  cases  cited  in  Clifford  v.  Atlantic  Cotton 
Mills,  146  Mass.  47,  6  New  Eng.  Rep.  566,— 
would  extend  to  the  one  supposed;  because,  if 
it  would,  we  are  of  ooinion  that  a  different 
principle  governs  the  liability  of  the  City  of 
Boston  for  the  firing  of  cannon  on  the  Common, 
under  a  license  sranted  in  pursuance  of  the  or- 
dinance set  out  m  the  declaration.  Rev.  Ord. 
1886,  chap.  42,  §  14. 

The  city  is  alleged  to  own  the  Common. 
But  it  appears  by  statutes  and  decisions  of 
which  we  are  bound  to  take  notice  that  its 
rights,  even  at  common  law,  hardly  extend  be- 
yond a  technical  title,  without  the  usual  inci- 
dents of  title;  and  it  is  equally  apparent  that 
the  license  which  it  gave  was  not  given  by  it 
as  an  Act  of  ownership,  but  as  an  Act  of  mu- 
nicipal government.  "The  city  holds  the 
Common  for  the  public  benefit,  and  not  for  its 
emolument,  or  as  a  source  of  revenue."  The 
use  of  it  is  dedicated  to  and  belongs  to  the  pub- 
lic. Steele  v.  Bostori,  128  Mass.  583;  Veale  v. 
Boston,  135  Mass.  187;  Abbott  v.  Cotta{ie  City, 
148  Mass.  521,  3  New  Eng.  Hep,  778. 

And  the  Legislature  has  regulated  the  use 
very  strictly.  The  city  cannot  let  or  sell  the 
Common.    Stat.  1854,  chap.  448,  g  89. 

It  cannot  build  upon  it,  except  within  the 
narrowest  limits.  Pub.  Stat.  chap.  64,  §  16; 
chap.  27,  §  50.  See  Stat.  1859,  chap.  210,  §  8. 

It  cannot  lay  out  ways  over  it.  Pub.  Stat, 
chap.  54,  §  13. 

Conversely,  the  city  is  not  bound  to  keep  it 
in  safe  condition  and  is  not  answerable  for  de- 
fects in  the  paths  which  cross  it.  Steele  v. 
Boston;  Veale  v.  Boston,  supra.  See  also  Oli- 
ver v.  Worcester,  102  Mass.  489;  Clark  y.  Wal- 
tham,  128  Mass.  567. 

These  considerations  make  plainer  what  is 
very  plain  without  them:  that  the  ordinance 
set  out  in  the  declar9.tion  is  not  the  exercise  of 
an  owner's  authority  over  his  property,  but  is 
a  police  regulation  of  the  use  of  a  public  place 
by  the  public,  made  by  the  dty  under  its  pow- 
er to  make  needful  and  salutaiy  by-laws,  with- 
out regard  to  the  accidental  ownership  of  the 
fee.  Stat.  1854,  chap.  448,  §  85;  Com,  y.  Davis, 
140  Mass.  485,  1  New  Eng.  Rep.  880.  See 
Com,  v.  Worcester,  3  Pick.  462;  Pedrick  v.  Bai- 
hy,  12  Gray,  161;  Com,  v.  Curtis,  9  Allen.  266; 
Com,  v.  Patch,  97  Mass.  221;  Com,  v.  Brooks^ 
109  Mass.  356. 
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Like  the  ordiDanoe  discussed  ia  Common- 
weitlth  v,Dams,  its  purpose  is  prohibitory;  and 
the  license  which  it  implicitly  authorizes  (Rev. 
OitL  1885,  chap.  1,  g  7)  is  merely  a  removal  of 
the  prohibition  and  of  the  liability  to  a  penalty 
TTliich  otherwise  would  be  incurred.  Rev. 
Ord.  1886,  chap.  1,  §  5. 

It  makes  no  difference  whether  the  license  is 
priven  by  the  mayor  or  by  the  commander  in 
cliicf  of  the  militia.  See  Stat.  1887,  chap.  411, 
§§90.  108,  109. 

In  either  case  the  license  is  not  a  permission 
frranted  by  the  agents  of  the  owner,  but  an  ad- 
judication of  an  exception  to  a  quasi  statutory 
rule,  made  by  a  person  who  for  that  purpose 
is  not  the  owner's  agent.  A  fortiori  the  per- 
son who  fires  the  cannon  is  not  the  city's  agent 
or  servant,  and  the  firing  is  not  the  city's  act. 

The  case,  then,  is  simply  that  the  city  has 
failed  to  prohibit  the  firing  of  cannon  in  a  pub- 
lic park,  oy  legislation,  or  has  ^ven  its  legis- 
lative sanction  on  certain  conditions.  It  has  no 
private  interest  in  the  matter,  and  there  is  no 
statute  giving  an  action  for  such  a  cause. 
CJark  V.  Waltham,  128  Mass.  567,  570,  and 
cases  9upra,  See  Hutchin9on  v.  Concord,  41 
Vt.  271,  274;  TindUy  v.  8aUm.  137  Mass.  171. 

Annoying,  and  even  dangerous,  as  such  fir- 
ing may  be,  an  adjoining  householder  could 
not  maintain  an  action  against  the  city,  and  the 


plaintiff  stands  no  better  than  an  adjoining 
owner  would.  We  do  not  understand  that  ho 
seeks  to  charge  the  city  for  a  breach  of  its  stat- 
utory duty  with  regard  to  highways.  With 
regard  to  that,  however,  it  may  be,  as  to  the 
duty  of  land  owners,  it  would  be  enough  to 
say  that  the  act  of  the  person  who  fired  the 
cannon  was  the  proximate,  or  at  least  a  concur- 
ring, cause;  and  that  he  was  not  a  servant  of 
the  city  {Kidder  v.  Dun$table,  7  Gray,  104; 
Arey  v.  Newton,  20  N.  E.  Rep.  827,  Middlesex, 
March  1, 1889);  or,  more  shortly  still,  that  noises 
outside  the  limits  of  the  highway,  amounting 
to  a  public  nuisance,  are  not  a  statutory  defect 
in  the  way.  Hixon  v.  Lowell,  18  Gray,  69,  68; 
Keith  V.  Boston,  2  Allen,  552,  555;  Bemis  v. 
Arlington,  114  Mass.  507;  Cook  v.  Montagus, 
115  Mass.  571. 

For  these  reasons,  without  considering  othei 
defenses,  the  demurrer  must  be  sustain^,  and 
the  judgment  must  be  for  the  defendant 

Perhaps  it  will  save  future  litigation  if  we 
go  one  step  further,  and  intimate  that  as  the 
subject  matter  was  within  the  city's  authority 
to  regulate  by  by-law;  and  as  the  by-law,  so 
far  as  appears,  is  reasonable,  those  who  act  un- 
der it  are  justified  in  doing  what  we  all  know 
extrajudicially  to  have  ^n  done  upon  the 
Common  time  out  ot  mind. 

Judgment  affirmed. 
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A  final  decree,  in  strict  foredosure  pro- 
eeedinn  In  niinofe,  expressly  providing  tliat 
In  defai3it  of  payment  all  the  right,  title  and 
Interest,  both  le^al  and  equitable,  of  defendants 
shall  be  vested  absolutely  and  forever  uncondi- 
tionally In  the  complainants,  beinir  in  conformity 
with  the  practice  in  that  State,  Is  sufficient  to 
make  a  complete  transfer  of  the  title,  although 
under  the  English  practice  the  title  is  not  com- 
pletely transferred  until  a  final  order,  based  on 
proof  that  the  money  was  not  paid  according  to 
the  terms  of  the  decree,  is  made. 

(January  86, 1880.) 

APPEAL  by  defendants,  from  a  Judgment 
of  the  Circuit  Court  of  Alexander  County 
in  favor  of  plaintiff  in  an  action  of  ejectment. 
Ajffh*med. 

The  material  facts  are  stated  in  the  opinion. 

Messrs.  Walter  Warder  and  William 
H.  Butler  for  appellants. 

Mr,  John  M*  juansden,  for  appellee: 

There  was  the  clearest  agreement  by  com- 
plainant and  defendants  that  complainant 
ahould  take  the  property  for  the  debt;  and  an 
order  of  confirmation  was  unnecessary. 

2  Jones,  Mortgages,  §  1567. 

Wilkin,  J,,  delivered  the  opinion  of  the 
court: 

This  was  a  tult  in  ejectment,  by  appellee* 
t>  L.  R.  A« 


against  appellants,  Eugene  E.  Ellis  being  the 
real  party  in  interest,  to  recover  possession  of 
lote  80  and  31,  in  block  58,  in  the  City  of  Cairo. 
Both  parties  claim  title  through  Henry  B.  and 
Thomas  B.  Ellis^ppellee  through  a  mort- 
gage and  decree  of  strict  foreclosure,  and  ap- 
pellant through  a  tax  deed. 

By  an  amended  bill  in  chancery  filed  at  the 
September  Term,  1886,  of  the  Alexander  Circuit 
Court,  one  Holmes  B.  Kelley  prayed  a  decree  of 
strict  foreclosure  against  said  lots,  on  a  mort- 
gage theretofore  executed  by  the  said  H.  B. 
and  T.  B.  Ellis  and  their  wives,  who  were 
made  defendants. 

They  filed  a  joint  answer  to  that  bill,  admit- 
ting its  allegations,  and  consenting  that  a  de- 
cree of  strict  foreclosure  should  be  entered  as 
therein  prayed.  The  court,  by  its  decree  of 
the  same  term,  found  the  amount  due  on  the 
mortage  debt  to  be  $1,465;  that  the  mortgage 
premises  were  in  bad  repair,  falling  into  decay, 
and  did  not  exceed  in  value  the  sum  of  $600. 

The  decree  then  concludes  with  the  follow- 
ing order:  "  It  is  therefore  ordered,  adjudged 
and  decreed  by  tho  court  thai  the  defendants 
Thomas  B.  Ellis  and  Henry  B.  Ellis  pay  to  the 
complainant  Holmes  B.  Eelley  the  said  sum  of 
$1,465,  with  6  per  cent  interest  thereon  from 
the  date  hereof,  within  ninety  days  from  the 
date  of  this  decree;  and,  in  default  of  the  pay- 
ment of  said  sum  within  the  said  period  of 
ninety  days,  they,  the  said  defendants,  be  for- 
ever barred  and  foreclosed  of  all  right  and 
equity  of  redemption  in  and  to  the  said  prem- 
ises, and  every  part  thereof;  and  that,  in  de- 
fault of  such  payment  within  the  period  of 
ninety  days,  all  the  right,  title  and  interest. 
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both  legal  and  equitable,  of  said  defendants  in 
and  to  said  premises,  and  every  part  thereof, 
shall  be  and  become  vested  absolutely  and  for- 
ever unconditionally  in  the  said  complainant 
Holmes  B.  Eelley. 

It  is  further  ordered  that,  upon  the  defend- 
ants payinc:  the  complainant  the  said  sum  of 
$1,465,  within  the  time  above  mentioned,  the 
complainant  reoonvey  the  said  premises  to  the 
said  defendants  Thomas  B.  Ellis  and  Henry  B. 
Ellis,  bv  a  suitable  instrument  of  conveyance. 

It  is  further  ordered,  adjudged  and  decreed 
by  the  court  that  the  defendants  Thomas  B. 
Ellis  and  Henry  B.  Ellis  pay  the  costs  of  this 
suit,  and  that  execution  may  issue  therefor." 

On  tbe  18th  day  of  January,  1887,  the  said 
Holmes  B.  Kelley  and  wife  conveyed  to  ap- 
pellee. 

Among  other  proceedings  in  pursuance  of 
which  the  tax  under  which  appellant  Ellis 
claims  title  was  executed,  he  offered  in  proof 
the  aflSdavit  required  by  section  217  of  the  Rev- 
enue Act,  upon  which  tbe  deed  was  issued; 
but  the  court  below  held  it  insufficient,  and,  on 
objection  by  appellee,  excluded  both  it  and  the 
tax  deed.  The  finding  and  Judgment  of  tbe 
circuit  court  was  for  appellee  for  tbe  premises 
in  suit,  and  the  record  is  brought  here  by 
appeal. 

The  Judgment  of  the  trial  court  is  assailed: 
frit,  because  it  is  said  the  evidence  fails  to 
show  a  legal  title  in  appellee;  and  secondly,  on 
tbe  ground  that  tbe  affidavit  and  tax  deed  offered 
in  evidence  by  appellants  were  improperly  ex- 
cluded. On  the  trial  the  last  point  is  not  in- 
sisted upon.  No  ailment  whatever  is  offered 
in  support  of  it  We  have,  however,  examined 
the  affidavit  as  it  is  set  out  in  tbe  al^tract,  and 
are  of  opinion  that  the  circuit  court  acted  cor- 
rectly upon  it. 

Tbe  first  point  is  earnestly  insisted  upon.  It 
turns  upon  what  shall  be  decided  to  be  the 
correct  practice,  in  this  State,  in  strict  fore> 
closure  proceedings.  It  is  contended  that  the 
decree  through  which  appellee  claims  does  not 
vest  the  title  to  the  mort^ged  premises  in  the 
complainant,  but  to  do  so  must  be  followed  by 
a  final  order,  based  on  proof  that  the  money 
was  not  paid  according  to  the  terms  of  the  de- 
cree. Without  such  an  order  it  is  said  the  title 
is  incomplete.  Tbe  English  practice  is  so 
stated  in  2  Daniell  on  Chancery  Practice,  996 
(quoted  by  Jvatice  Sheldon  in  Mulvty  v.  Gibbons, 
87  111.  880)  and  in  1  Smith  on  Chancery  Practice, 
640. 

The  question  has  never  been  directly  decided 
in  this  btate.  It  was  presented  and  discussed 
in  the  Multey  Case,  supra;  but,  its  determina- 
tion not  being  thought  necessary  in  that  case, 
it  was  passed  without  decision.  We  think, 
however,  that  an  examination  of  tbe  reported 
cases,  in  which  records  in  such  proceedings 
have  come  before  this  and  the  appellate  courts 
for  review,  will  show  tbe  practice  in  the  vari- 
ous circuit  courts  of  tbe  State  to  have  been  to 
treat  the  decree  of  foreclosure  as  the  final  order 
in  the  case,  and  that  such  practice  has,  with 
more  or  less  directness,  met  tbe  approval  of 
this  court. 

In  Johnson  v.  Donnell,  15  111.  100.  it  was  ob- 
jected that  the  decree  did  not  specify  in  wbom 
the  title  to  tbe  land  should  be  vested;  but  tbe 
decree  was  affirmed,  and  it  was  said:    "By 

8  L.  li.  A. 


barrins  the  equity  of  redeinption  it  confirms 
tbe  title  in  the  mort^ai  ee.  The  title  conveyed 
by  the  mortgage,  whicli  was  before  conditional, 
now  becomes  absolute." 

In  Wilson  v.  OeisUi*,  19  111.  49,  the  decree 
provided  that,  in  default  of  the  payment,  the 
equity  of  redemption  should  be  barred,  and 
"that  the  title  revert  to  the  complainant  in  fee 
forever;"  and  authorized  the  sheriff  of  the 
county  to  put  complainant  in  possession  of  tba 
mortj^ged  premises.  It  was  also  affirmed,  no 
question  as  to  its  finality  being  raised. 

In  Stepliens  v.  BuihneU,  27  Tl.  444,  the  de- 
cree barred  all  equity  of  redemption,  in  de- 
fault of  payment  within  four  montbs;  and 
Breese,  jT,  m  the  opinion  of  the  court,  says: 
*'  It  is  alleged  in  the  bill,  and  confessed,  that 
tbe  lands  mortgaged  are  not  equal  in  value  to 
tbe  purchase  money  due.  It  was  then  in  the 
discretion  of  the  court  to  decree  a  strict  fore- 
closure, tbe  effect  of  which  is  to  vest  the  title 
absolutely  in  the  mortgagee." 

In  Chickering^  v.  Fanes,  26  HI.  507,  as  shown 
by  the  opinion  in  Mvlvey  v.  Gibbons,  supra,  the 
decree  was  similar  to  the  one  then  bcrore  the 
court— a  decree  nisi  not  materially  different 
from  tbe  one  presented  by  this  record. 

In  tbe  Chickering  Case  the  decree  was  held 
color  of  title,  and  from  wliat  is  there  said  it  is 
clear  that  tbe  decree  was  held  and  tnMited  as 
tbe  final  order  in  tbe  case.  While  it  is  true 
that  tbe  point  here  urged  was  not  presented  in 
it.  or  any  of  the  foregoing  cases  jitcd,  yet 
these  cases  do  clearly  show  the  practice  in  the 
courts  of  this  State  to  differ  from  that  in  En- 
gland. In  some  of  tbein.  at  least,  tbe  de'^rces 
were  so  questioned  as  to  strongly  rag^st  the 
point,  and  call  for  a  condemnation  of  the  prac- 
tice, if  not  approved. 

The  decree  in  a  foreclosure  proceeding  in 
England,  as  shown  by  both  of  the  above  named 
authors  on  chancery  practice,  is  essentially  dif- 
ferent from  tbe  one  appearino:  in  this  record, 
and  tbose  usually  rendei^  under  out  practice. 
Tbere  tbe  decree  orders  a  leference  to  the  mas- 
ter to  take  an  account  and  tax  costs,  '*  and 
directs  that,  if  tbe  same  are  paid  by  tbe  mort- 
gagor at  such  time  and  place  as  tbe  master 
shfiul  fix,  tbe  mortgagee  is  to  reconvey  the  prem- 
ises, but  orders,  in  default  of  payment  at  such 
time  and  place,  that  the  moitgagor  be  abso- 
lutely foreclosed  from  all  equitv  of  redemption 
in  the  mortgaged  premises.  1  Smith,  Ch.  Pr. 
532. 

"On  the  day  appointed,  either  the  mortgagee, 
or  one  duly  authorized  by  him  under  a  power 
of  attorney,  attends  at  the  place  appointed  to 
receive  the  money,  and  remains  there  till  the 
expiration  of  the  time  appointed.  If  the  mort- 
age money  is  not  paid,  upon  an  affidavit  of  be- 
ing duly  attended,  and  of  the  nonpayment  of 
the  money,  the  plaintiff  is  entitled  to  an  order, 
on  a  motion,  as  of  course,  that  the  defendant 
do  from  henceforth  stand  absolutely  debarred 
and  foreclosed  of  and  from  all  right,  title,  suit 
and  equity  of  redemption  of,  in  or  to  the  said 
mortgaged  premises.      Id,  640. 

There  the  decree  of  foreclosure  does  not  pur- 
port to  he  the  final  order  in  the  case.  The 
amount  due,  tbe  costs,  the  time  within  which 
and  the  place  at  which  the  payment  is  to  be 
made,  are  all  left  to  be  ascertained  and  fixed 
by  the  master;   and  that  some  further  order 
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must  follow  such  a  decree  to  complete  the  fore- 
closure is  manifest. 

The  decree  before  us  is  a  final  decree,  and 
exprrasly  provides  that,  in  default  of  payment, 
"all  the  right,  title,  and  interest,  both  legal  and 
equitable,  of  said  defendants,  in  and  to  said 
premises,  and  every  part  thereof,  shall  be  and 
become  vest^  absolutely  and  forever,  uncon- 
diiioniQly,  in  the  said  complainant." 

Although  courts  of  chancery  in  this  State  are 
governed  by  the  same  practice  as  courts  of 
chancery  in  England,  or  by  rules  and  regula- 
tions consistent  with  such  practice,  we  are  un- 
able to  see  wherein  the  practioe  here  adopted  is 
so  inconsistent  with  that  in  England,  as  laid 
down  by  authors  on  chancery  practioe,  that  it 
should  be  condemned. 

Under  the  one  practice,  the  title  is  vested  In 
the  complainant  by  an  order  in  the  decree;  un- 
der the  otiber,  by  a  final  order  made  subse- 
quently. When  the  practice  is  once  established 


and  understood,  the  rights  of  the  defendant  ara 
as  well  protected  by  one  mode  of  procedure  as 
the  other.  That  the  decree  in  question  is  in 
conformity  with  the  practice  in  this  State,  as 
understood  by  courts  and  the  profession,  we 
have  no  doubt;  and  to  unsettle  that  practice 
now  would  be  productiye  of  no  good,  but 
miffht  be  attended  with  evil  results. 

Id  this  view  of  the  case,  it  is  unnecessary  to 
inquire  whether  or  not  appellee  could  maintain 
this  action  on  the  title  vested  in  Holmes  B. 
Eelley  by  virtue  of  the  mortgage  from  Thomas 
B.  and  Henry  B.  Ellis  to  Wheeler.  The  decree 
of  strict  foreclosure  vested  the  title  in  Eelley 
absolutely,  and  his  deed  to  appellee  clothed  him 
with  a  legal  title,  which,  in  the  absence  of  all 
proof  of  right  or  title  in  appellant,  entitled  him 
to  possession,  and  the  Judgment  of  the  Circuit 
Court  was  therefore  right. 

AfflrmecL 
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Chandler  D.  BILLS,  Appt,, 

OiQr  of  GOSHEN. 
( Ind.....) 

LThe  woi:*ds  ''ordlnanoes**  and  "by- 
laws^ are  synonTinous. 

S.  An  onlliiaaee  prohibitiiicf  certain  pur* 
suits  without  flisc  bein^r  Uoensed  is  invalicU  lin- 
lees  it  namesa  fixed  and  definite Uoense  fee  which 
oU  peiBons  engaged  in  like  businees  shaU  pay. 

8L  An  ordinance  which  does  not  fix  anjr 
amoiint  to  be  paid  as  a  license  for  a  business 
which  it  prohibits  without  a  license,  but  leaves  It 
open  for  the  common  council  to  fix  the  fee  to  be 
charged  in  each  particular  case,  and  also  gives 
the  council  the  right  to  delegate  the  power  to 
fix  the  fee  to  the  mayor  of  the  city,  and  which 
does  not  state  the  time  of  the  duration  and  valid- 
ity of  the  Uoense,  is  invalid. 

4.  An  ordinance  is  not  invalid  because  it 


HOTE.— Municipal  conwration;  ordinances,  hy4aiM 
and  reaoHutions  defined. 

The  term  hy4aw  has  a  limited  and  peculiar  mean- 
ing, and  is  used  to  designate  those  ordinances  or 
regulations  which  a  corporation,  as  one  of  its  legal 
incidents,  has  power  to  make  with  respect  to  its 
own  members  and  its  own  concerns.  Com.  v.  Turn- 
er, 1  Gush.  488 ;  1  Dillon,  Mun.  Corp.  p.  860. 

A  municipal  by-law  is  a  rule  obligatory  over  a 
particular  district,  not  being  at  variance  with  the 
general  laws  of  the  realm,  and  being  reasonable 
and  adapted  to  the  purposes  of  the  corporation; 
and  any  rule  or  ordinance  of  a  permanent  char- 
acter which  a  corporation  is  empowered  to  make, 
either  by  the  common  or  statute  law,  is  a  by-law. 
Per  Parke,  B.,  GosUng  v.  Veley,  19  L.  J.  N.  8.  Q.  B. 

las. 

A  resolution  is  an  order  of  the  council  of  a  spe- 
cial and  temporary  character;  an  ordinance  pro- 
scribes a  permanent  rule  of  conduct  or  govern- 
ments  Blanohard  v.  BisBell,  11  Ohio  St.  U8,  lOB. 

Where  the  charter  commits  the  decision  of  a  mat- 
ter to  the  council  and  is  silent  as  to  the  mode,  the 
dedsion  may  be  evidenced  by  a  resolution,  and 
need  not  necesBarily  be  an  ordinance.  State  v. 
Jersey  City,  27  N.  J.  L.  «(& 
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does  not  fix  a  sum  definite  as  a  penalty,  but  leaves 
it  to  the  court  to  fix  the  amount  at  any  sum  not 
exceeding  $100,  under  Indiana  Revised  Statutes 
1881, 1 816ft,  providing  that  a  common  council  may 
enact  penalties  for  the  violation  of  ordinances, 
not  exceeding  HOO  for  any  offense. 

(February  1, 1888.) 

APPEAL  b^'  defendant,  from  a  Judgment  of 
the  Circuit  Court  of  Elkhart  County,  in  an 
action  commenced  before  the  Mayor  of  the  City 
of  Gk)shen,  convicting  defendant  of  the  viola- 
tion of  a  city  ordinance.    Bfversed. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Mestn,  VLenry  C.  Dodi^e  and  Johnson 
ft  Herr,  for  appellant: 

Power  to  regulate  and  restrain  all  theatrical 
and  other  exhibitions  and  public  shows  for 
which  money  is  demanded  and  received,  does 
not  confer  the  right  to  reguldte  skating  rinks. 


A  resolution  has  ordinarily  the  same  effect  as  an 
ordinance,  as  both  are  legislative  Acts.  Sower  v. 
Phlla.  85  Pa.  281;  San  Francldoo  Gas  Co.  v.  San  Fran- 
cisco, 6  Oal.  190;  1  Dillon,  Mun.  Corp.  p.  88L 

Power  to  Ueense  and  regulate  bustnese  purmttc 
Charters  not  unf requentiy  confer  upon  the  cor- 
poration the  power  ^*to  license  and  regulate,**  or  to 
**lloense,  regulate  and  tax**  certain  avocations  and 
employments;  and  unless  there  is  acme  specific 
limitation  on  the  authority  of  the  ^legislature  In 
this  respect,  such  provisions  are  sonstitutionaL 
Mount  Pleasant  v.  dutch,  S  Iowa«  646;  1  Dillon, 
Mun.  Corp.  p.  80S. 

Such  a  grant  of  power  does  not  unlawfully  in- 
terfere with  the  right  of  citizens  to  pursue  their 
lawful  occupations.  Mobile  v.  Yuille,  8  Ala.  137; 
Boston  V.  Schaffer,  9  Pick.  415 ;  Cincinnati  v.  Bry« 
son,  16  Ohio,  686 ;  New  Orleans  v.  Turpin,  18  La. 
Ann.  66;  Municipality  No.  8  v.  Dubois,  10  La.  Ann. 
66 ;  Charity  Hospital  v.  Stickney,  2  La.  Ann.  660; 
Slaughter  v.  Com.  18  Oratt  767 ;  Carroll  v.  Tuska- 
looea,  12  Ala.  178;  Meriam  v.  New  Orleans,  14  La. 
Ann.  818 ;  Wynne  v.  Wright,  1  Dev.  ft  B.  L.  19 ;  Sa- 
vannah V.  Hartrldge,  8  Ga.  28;  Collins  v.  Louisville, 
2  a  Mon.  184;  The  Oermania  v.  State,  7  Md.  1;  State 


See  also  9  L.  R.  A.  556;   12  L.   R.  A.  528;  46  L.  R.  A.  442. 
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Under  all  circumstances,  when  construing  a 
grant  of  power  to  a  municipal  ooiporation,  con- 
flicting with  the  natural  rights  of  the  citizens, 
the  construction  must  be  not  only  technical  but 
strict. 

1  Dillon,  Mun.  Corp.  8d  ed.  §  428;  Schatt  ▼. 
Peapie,  89  III.  106. 

The  ordinance.  No.  55,  is  void  for  uncer- 
tainty, because  no  price  is  fixed  which  is  to  be 
uniform  in  its  application,  and  by  the  terms  of 
the  ordinance  the  mayor  or  common  council 
may  determine  In  "each  particular  case"  the 
sum  to  be  paid  for  a  license. 

1  Dillon,  Mun.  Corp.  8d  ed.  g  857;  Tugman 
▼.  Chieoffo,  78  III.  405, 411;  iS^.  Paul  y.  Laidler, 
2  Minn.  190,  205-209. 

It  is  void  because  no  penalty  is  fixed  by  the 
common  council  for  its  violation. 

See  State  y.  Zetgler,  82  N.  J.  L.  262;  MoMe 
T.  TuiUe,  8  Ala.  187;  86  Am.  Dec.  441. 

As  tending  to  sustain  the  doctrine  more  or 
less  closely  in  principle,  see— 

St.  LouU  Y.  Clemens,  48  Mo.  895;  Chicago  y. 
Rumpff.  45  BL  90;  BirdmU  y.  Clark,  78  N.  Y. 
78;  PlaeerviUe  v.  Wilcox,  85  Cal.  21;  Fosi  y. 
Chicago,  56  HI.  854;  Jenkt  y.  Chicago,  56  111. 
897;  Cooley,  Const.  Lim.  204-205;  Thompton 
y.  Sehermerhom,  6  N.  Y.  92;  Kinmundy  v. 
Mahan,  72  111.  462;  OaMie  y.  Richland  Co,  92 
HI.  119, 124;  DillardY.  Webb,66Alji,  468;  Louie- 
burg  v.  ffa?rie,  IJones,  L.  281;  Angell  &  Ames, 
Corp.  §  860,  and  authorities  cited. 

Messrs.  Isaac  A.  Simmons  and  Baker  ft 
J^etreeut  for  appellee: 

It  is  proper  to  invest  the  major  with  author- 
ity to  determine  the  amount  of  the  license  fee. 

Deeorah  y.  Dunetan,  88  Iowa,  96. 

The  Legislature  has  provided  that  ferry  men, 
etc.,  shall  pay  a  license. 

Rev.  Stat.  §  5269. 

The  law  does  not  fix  the  amount  of  the  li- 
cense fee  to  be  paid. 

Ibid. 

The  Legislature  has  delegated  the  power  to 
tx  the  amount  of  the  license  fee,  on  application 
therefor,  to  the  board  doing  county  business,  if 


'  in  session;  if  not  in  session,  then  to  the  county 
'  treasurer. 

Id.  %  5272. 

The  Legislature  has  fixed  the  penalty  at  four- 
fold the  amount  of  the  maximum  sum  which 
may  be  chareed  for  such  license. 

Id.  S  5274." 

If  tne  appellant's  contention  prevails,  these 
statutory  provisions  cannot  be  upheld.  These 
provisions  have  been  before  the  court  in  the 
following  cases: 

BeaU  y.  StaU,  4  Blackf.  107;  Bright  v.  Me- 
Oullough,  27  Ind.  228;  Sears  v.  Warren  Co.  86 
Ind.  267;  Henderson  v.  State,  50  Ind.  284. 

The  ordinance  is  not  void  for  fixing  merely 
the  maximum  penalty. 

Oreensburgh  v.  Corwin,  58  Ind.  518;  Zorger 
v.  Oreensburg,  60  Ind.  1;  Indianapolis  y.  Fair- 
ehild,  1  Ind.  815;  Ooshen  v.  Chify,  58Ind.  268; 
Ooshen  v.  Kern,  68  Ind.  468. 

01d«,  J.,  delivered  the  opinion  of  the  court: 
On  the  19th  day  of  January,  1885,  the  Com- 
mon Council  of  the  City  of  Goshen  passed  the 
following  ordinance: 

Ordinance  No.  55. 

In  Relation  to  Licensing  Shows  and  Other 

Amusements. 

Section  1.  It  shall  not  be  lawful  for  any  per- 
son to  own,  conduct  or  manage,  for  gain,  wi^- 
in  the  city,  any  theater,  circus,  caravan,  roll- 
er-skating rink  or  other  exhibition,  show  or 
amusement,  or  exhibit  any  natural  or  artificial 
curiosities  or  panorama,  or  other  show  or  device 
of  any  kind,  or  give  any  concert  or  any  other 
musical  entertainment,  without  a  license;  Pro- 
tided,  That  for  musical  parties  or  concerts,  and 
exhibitions  of  paintings  and  statuary,  given  ori 
made  by  citizens  of  this  city,  no  license  shall 
be  required,  and  also  lectures  on  historical, 
scientific,  benevolent  or  literary  subjects,  and 
the  apparatus  for  the  elucidation  of  the  same, 
and  the  specimens  of  fine  art,  shall  be  deemed 
within  this  proviso. 

Sec.  2.  License  shall  be  granted  by  the  mayor 


y.  Roberts,  11  GiU.  ft  J.  600;  Sears  v.  West,  IMurph. 
tN.  C.)  281;  People  v.  Thurter,  18  HI.  667;  Savannah 
V.  Charlton,  86  G a.  460 ;  Eniper  v.  Louisville,  7  Hush, 
609. 

While  the  power  of  the  city  ooancll  to  enact  by- 
laws relative  to  public  markethouses  wiU  not  au- 
thorize the  corporation  to  prohibit  entirely  the 
sale  of  meats  within  its  limits,  because  such  prohi- 
bition would  be  in  restraint  of  trade,  still,  the 
oouncfl  has  the  power  to  enact  a  by-law  f  orbiddinar 
the  hawking  about,  or  selling  by  retail,  meats,  etc., 
except  at  the  public  markets,  and  within  certain 
limits  about  the  same.  Ex  parts  Canto,  21  Tex. 
App.  61. 

Ordinance  No.  12806,  of  the  City  of  St.  Louis,  pro- 
viding for  the  licensing  of  meat  vendors,  is  void, 
because  discriminating  against  vendors  in  the  old 
^*limlts.'*  St.  Louis  v.  Spiegel,  7  West.  Bep.  780,  90 
Mo.  687. 

An  ordinance  requiring  hawkers  or  peddlers  not 
residents  of  the  city  to  take  out  a  license  for  the 
sale  of  goods  not  the  growth  or  manufacture  of  the 
county,  is  void.  Qralfty  v.  RushvlUe,  6  West.  Bep. 
868, 107  Ind.  502. 

A  municipal  ordinance  prohibiting  the  sale  of 
spirituous  liquors  under  a  penalty,  and  a  subsequent 
ordinance  prohibiting  their  sale  without  a  license, 
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the  price  of  which  Is  prescribed,  being  inconsistent 
and  repugnant,  the  former  is  repealed  by  the  lat- 
ter.   Barton  v.  Gadsden,  79  Ala.  406. 

Enforcement  tiy  penalty. 

The  right  to  make  by-laws  gives  to  the  corpora- 
tion, without  any  express  grant  of  power,  the  in- 
cidental right  to  enforce  them  by  reasonable  pe- 
cuniary penalties.  What  is  reasonable  depends 
upon  the  nature  of  the  offense  and  the  circum- 
stances. Mobile  V.  Yuille,  8  Ala.  187: 1  DUlon,  Mun. 
Corp.  p.  881. 

Where  the  power  to  make  ordinances  and  by- 
laws is  general,  and  no  form  in  which  these  shall 
be  enacted  or  passed  Is  prescrlt>ed,  an  ordinance 
containing  a  prohibition  and  annexing  a  penalty  is 
valid,  notwithstanding  It  purports  by  its  terms  to 
be  a  resolution.  First  Municipality  v.  Cutting,  4 
La.  Ann.  886b 

No  penalty  can  be  sustained  that  exoeeds  in 
amount  what  is  reasonable;  and  the  by-law  of  a 
municipal  corporation  cannot  properly  impose  any 
sum,  sliding  or  fixed,  which  exceeds  that.  Re 
Frazee,  0  West.  Rep.  140, 68  Mich.  806. 

An  ordinance  of  a  city  or  town  prescribing  a 
penalty  to  be  fixed  in  the  discretion  of  the  court  Is 
uncertain  and  void.   State  v.  Worth,  96  N.  a  61& 
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Qpon  written  application  of  anyone,  for  any  of 
the  purpoees  aforesaid,  upon  the  payment  into 
the  city  treasuiy  of  such  sum  of  money  as  the 
mayor  or  common  coancil  shall  determine  in 
aucD  particular  case;  Prtmded,  That,  for  a  cir- 
cus or  animal  show  or  carayan,  the  license  shall 
not  be  granted  for  a  less  sum  than  $10. 

Sec.  3.  Any  person  that  shall  yiolate  any  of 
these  proyisions  of  this  ordinance,  or  who  shall 
refuse  or  fail  to  comply  with  any  or  either  of 
the  requirements  thereof,  shall  lie  fined  in  any 
sum  not  exceeding  $100  and  costs. 

Sec.  4.  This  ordinance  shall  take  effect  and 
be  in  force  from  and  after  its  passage  and  publi- 
cation for  two  consecutive  weeks  in  The  Goshen 
Times. 

On  the  9th  day  of  February,  1885,  the  follow- 
ing further  prdceedines  were  had  by  the  com- 
mon council:  "Councuman  Drake  moyed  that 
the  license  fee  for  skating-rinks  be  fixed  at  $150 
per  annum,  and  that  the  manager  of  the  rink 
'  DC  required  to  pay  that  amount — his  license  to 
date  from  Monday,  February  16,  1885.  The 
motion  was  seconded  by  Councilman  Scott,  and 
carried.  Councilman  Drake  moyed  that  the 
mana^r  of  the  rink  be  required  to  pay  his  li- 
cense m  two  installments,  semi-annually  in  ad- 
vance, which  motion  was  carried." 

On  the  5th  day  of  March,  1886,  this  action 
was  commenced  before  one  £.  L.  Billings,  who 
was  the  then  acting  ma^or  of  the  city,  charg- 
ing appellant  with  a  yiolation  of  section  3  of 
this  orainance.  A  conyiction  was  had,  and  ap- 
pealed to  the  circuit  court,  and  there  an  amend- 
ed complaint  was  filed,  setting  out  in  such 
amended  complaint  the  ordinance,  and  the  ac- 
tion taken  by  the  common  council,  as  herein- 
before set  out,  and  alleging  that  the  appellant 
was  engaged  in  said  city  in  managing,  running 
and  operating  a  roller-skating  rink,  for  hire  ana 
gain,  on  and  prior  to  the  16th  day  of  February, 
1885;  that  the  city  offered  to  him  a  license  duly 
Issued,  and  demanded  of  him  the  first  payment; 
that  the  appellant  refused  to  pay  and  accept 
the  license;  and  charging  that  ne  yiolated  sec- 
tions 1  and  8  of  the  ordinance  on  the  16th  day 
of  February,  18^,  in  that  he  did  then  and  there 
unlawfully,  for  eain,  own,  conduct,  operate, 
and  manage  a  roller-skating  rink  without  hay- 
ing first  obtained  a  license. 

Appellant  filed  a  demurrer  to  the  complaint 
for  cause  that  the  complaint  did  not  state  facts 
sufiicient  to  constitute  a  cause  of  action,  which 
demurrer  was  oyerruled  by  the  court,  to  which 
ruling  appellant  at  the  time  excepted.  Appel- 
lant tnen  filed  an  answer,  to  which  answer  ap- 
pellee demurred,  and  the  demurrer  was  sus- 
tained, and  appellant  excepted.  Errors  are 
assigned  on  the  ruling  of  the  court  on  the  de- 
murrers to  the  complaint  and  answer. 

The  question  presented  and  argued  is  as  to 
the  yalidity  of  the  ordinance. 

Section  9099,  Beyised  Statutes,  1881,  declares: 
"All  by-laws  and  ordinances  shiUl,  within  a  rea- 
«onable  time  after  their  passage,  be  recorded  in 
a  book  kept  for  that  purpose,  and  shall  be  signed 
by  the  presiding  oflloer  of  the  city,  and  attested 
by  the  clerk." 

Section  3106,  defining  the  powers  of  the  com- 
mon council,  proyides:  "They  shall  haye  the 
management  and  control  of  the  finances  of  the 
city,  and  of  all  property,  rer.l  and  personal,  be- 
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longing  thereto,  and  shall  haye  the  additional 
powers  herein  permitted,  and  may  make  and 
publish  bylaws  and  ordinances  necessary  to 
enforce  the  same.  The  common  council  shall 
haye  the  power  to  enforce  ordinances." 

The  fourteenth  subdivision  of  the  section  Is 
as  follows:  *' Fourteenth.  To  regulate  and  re- 
strain all  tobies,  alleys,  machines,  deyices  or 
places  of  any  kind,  for  sports  or  games,  kept 
for  hire  or  pay,  or  to  prohibit  the  use  of  the 
same  as  aforesaid,  if  deemed  expedient,  with- 
out a  license  being  first  obtained  therefor;  and, 
if  deemed  necessary  to  preserve  peace,  good 
order  and  morality,  to  prohibit  the  use  of  the 
same  as  aforesaid,  by  the  infliction  of  such  pen- 
alties as  this  Act  will  permit,  to  be  lirovideafor 
by  ordinance. 

** Fifteenth,  To  regulate  and  restrain  all  theat- 
rical and  other  exhibitions  and  public  shows 
for  which  money  is  demanded  or  received,  and, 
if  deemed  expedient,  to  prohibit  the  same  with- 
out a  license  having  been  first  obtained  therefor." 

It  is  by  virtue  of  these  sections  of  the  statute 
that  the  city  is  given  whatever  power  and  right 
it  has  to  regiilate  games  and  sports,  and  prohibit 
the  same  without  license,  and  to  provide  for 
licensing  the  same. 

Section  8100  declares:  "Every  by-law  im- 
posing a  penalty  or  forfeiture  for  the  violation 
thereof  shall,  before  the  same  shall  take  effect, 
be  published  two  weeks  consecutively  in  some 
newspaper  printed  in  the  city." 

The  words  ordinances  and  by-laws  are  used 
interchangeably  in  the  statute,  and  they  are 
synonymous. 

Horr  &  Bemis  on  Municipal  Police  Ordin- 
ances, §  1,  defining  "  ordinances,"  says:  "Mu- 
nicipal ordinances  are  laws  passed  by  the  gov- 
erning body  of  a  municipal  corporation  for  the 
regulation  of  the  affairs  of  the  corporation. 
The  term  ordinance  is  now  the  usual  denomi- 
nation of  such  acts,  although  in  England  and 
in  some  of  the  States  the  tecnnically  more  cor- 
rect terms  bylaw,  or  hye-lato,  is  in  common  and 
approved  use.  The  main  feature  of  such  en- 
actments is  their  local,  as  distinguished  from 
their  general,  applicability  of  the  state  laws; 
hence,  the  word  laxo,  with  the  prefix  hy.otbye^ 
should  in  strictness  be  preferred  to  the  word 
ordinance" 

By  the  authority  vested  by  statute  the  city 
passed  the  ordinance  in  question  in  this  case, 
prohibiting  persons  from  doing  the  things 
therein  designated  within  the  city  limits;  pro- 
viding for  a  license  permitting  to  engage  in 
such  pursuits  as  are  named  in  the  ordinance; 
and  nxing  a  penalty  for  the  yiolation  of  such 
ordinance.  If  the  ordinance  was  valid,  the  vio- 
lation of  the  ordinance  would  consist  in  engag- 
ing in  such  pursuits,  and  in  this  instance  the 
yiolation  would  have  consisted  in  owning,  con- 
ducting, or  managing  a  roller-skating  rink 
without  having  procured  a  license  so  to  do. 

It  was  evidently  not  the  intention  of  the  com 
mon  council,  the  law  makers  of  the  city,  to 
entirely  prohibit  the  owning,  conducting  or 
managing  of  such  roller-skating  rink,  but  only 
to  prevent  the  same  being  done  without  a  li- 
cense. Therefore,  if  the  ordinance  does  not 
provide  for  the  licensing  the  same,  then  the 
ordinance  is  void,  and  there  can  be  no  recovery 
for  conducting  and  managing  a  roller-skating 
rmk. 
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Horr  &  Bemis'  work  on  Municipal  Police 
Ordinanoes,  §  18,  sa^^s:  "Tlie  extent  to  which 
diflcrelion  may  be  given  to  the  ministerial  offi- 
cers in  the  granting  of  licenses  is  in  dispute. 
Express  power  in  the  cliarter  will  warrant 
8U(Si  delegation. 

The  authorities  differ  widely,  but  the  proper 
conclusion  seems  to  be  that  as  little  latitude 
should  be  given  to  the  ministerial  officer  as 
possible.  In  exercising  a  power  to  license  cer- 
tain occupations  the  council  should,  b^  its  ordi- 
nance, prescribe  the  exact  occupation  to  be 
licensed,  the  amount  of  the  fee  to  be  charged, 
either  uniformly  or  by  reasonable  classification, 
the  condition  upon  which  the  license  may  be 
issued,  and  the  duration  of  its  validity,"  etc. 

Section  263,  same  authority,  says:  "As  has 
been  already  stated,  no  discretionary  powers 
should  be  vested  in  the  officers  whose  duty  it 
is  to  execute  the  provisions  of  ordinances,  and 
the  rule  is  entirely  applicable  to  this  class  of 
ordinances.  The  ordinance  itself  should  speci- 
fy every  condition  of  the  license,  and  the  offi- 
cer should  be  merel  v  intrusted  with  the  duty  of 
lEeuing  licenses  to  all  who  comply  with  the  pre 
Bcribea  conditions." 

This  is  undoubtedly  the  true  theory  and  the 
correct  law  governing  ordinances  for  license. 
The  statute  provides  that  the  common  council 
may  by  ordinance  license,  and  may  prohibit 
certain  pursuits  without  first  being  licensed; 
and  it  further  provides  that  ordinances  prescrib 
ing  penalties  for  the  violation  of  the  same  shall 
be  published. 

It  is  further  a  well  settled  principle  that  cities 
cannot  discriminate  between  citizens  engaged 
in  the  same  business;  that,  if  they  license,  tbey 
must  license  all  alike.  See  Oraffly  v.  RushviUe, 
107  Ind.  502,  6  West.  Rep.  858;  Benjamin  v. 
Webster,  100  Ind.  16. 

It  is  therefore  material  to  the  validity  of  an 
ordinance  that  a  fixed  and  definite  license  fee 
should  be  named  in  the  ordinance,  which  all 
persons  engaged  in  like  business  shall  pav. 

Section  2  of  the  ordinance  in  question  in  this 
case  is  defective,  in  that  it  does  not  fix  an^ 
amount  to  be  paid  as  a  license,  but  leaves  it 
open  for  the  common  council  to  ^x  the  fee  to 
be  charged  in  each  particular  case;  besides,  it 
rules  to  delegate  the  power  to  fix  the  fee  to  be 
charged  in  each  case  to  the  mayor  of  the  city, 
which  they  had  no  right  to  do. 

It  is  also  defective"  in  that  it  does  not  state 
the  time  of  the  duration  and  validity  of  the  li- 
cense to  be  issued. 

Ajs  we  have  stated,  this  ordinance  provides  a 
penalty  for  the  violation  of  the  ordinance,  and 
the  violation  consists  in  the  doing  of  the  things 
specified  without  first  having  procured  a  li- 
cense. The  statute  requires  such  ordinance  to 
be  published,  and  the  material  matters  omitted 
from  this  ordinance  are  such  as  ought  to  be 
published  to  advise  the  citizens  what  they  are 
required  to  do  to  comply  with  the  dty  law. 
By  the  reading  of  this  ordinance  it  could  not 
be  determined  what  license  fee  must  be  paid 
nor  the  duration  of  the  validity  of  the  license. 

It  follows,  as  a  conclusion,  that  if  the  defects 
could  be  supplied  by  the  passage  of  another 
ordinance  by  the  council  (which  must  be  con- 
ceded to  be  exceedingly  doubtful)  then  such 
supplemental  ordinance  must  be  published  be- 
fore it  could  be  effective. 
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The  ordinance  as  passed  was  defective  and 
void.  The  statute  empowered  the  city  to  regu- 
late and  restrain  certain  thinss  named  therein 
without  a  license  being  first  obtained  theredfor; 
but  in  granting  the  power  it  says:  '*The  com- 
mon councU  uiall  have  the  power  to  enforce 
ordinances  to  regulate  and  restrain."  The 
power  was  given  to  be  exercised  in  a  certain 
way,  ».  «.,  by  ordinance— by  a  by-law;  and  the 
statute  also  declares  how  an  ordinance  or  by- 
law shall  be  passed.  It  reauires  it  to  be  signed 
by  the  presiding  officer,  and  attested  by  the  city 
clerk,  and  recorded;  and,  having  vested  the 
power  in  the  city  to  be  exercised  in  a  certain 
way,  it  cannot  be  enforced  otherwise  than  as 
provided  by  the  statute.  The  attempt  to  after- 
wards supply  the  defect  in  the  ordinance  by  a 
motion  made  by  one  of  the  common  coundl, 
seconded  by  another,  and  put  to  vote  and 
carried,  certainly  cannot  be  held  to  be  a  com- 
pliance with  the  statute  we  have  referred  to, 
or  a  proper  way  to  remedy  a  defective  ordir 
nance. 

There  are  other  questions  presented  as  to  the 
phraseology  of  Uie  ordinance,  which  we  do  not 
deem  it  necessary  to  consider.  The  ordinance 
being  invalid  for  the  reasons  stated,  there  can 
be  no  action  based  upon  it,  and  if  another  ordi- 
nance should  be  enacted  the  objection  would 
no  doubt  be  avoided. 

There  is,  however^  one  furtberquestion  which 
should  receive  consideration,  and  that  is  as  to 
the  definiteness  of  the  penalty.  Numerous 
cases  have  been  passed  upon  by  this  court  in- 
volving the  validity  of  ordinances  with  like  pro- 
visions, as  to  the  penalty,  and  they  have  been 
held  valid;  vet  we  have  not  been  able  to  find 
anywhere  the  objection  here  urged  has  been 
presented  and  decided,  neither  have  counsel  in 
their  briefs  called  our  attention  to  any. 

It  is  contended  by  counsel  for  appellant  that 
as  section  8155  of  the  Revised  Statutes  of  1881 
provides  that  the  common  council  may  enforce 
the  observance  of  all  by-laws  and  ordinances 
by  enacting  penalties  for  their  violation,  not  ex- 
ceeding $100  for  anv  offense,  that  it  is  incum- 
bent on  the  counsel  to  fix  a  sum  definite  as  a 
penalty,  and  that  they  cannot  fix  a  maximum 
amount,  and  leave  it  to  the  discretion  of  the 
court  to  assess  a  penalty  in  any  amount  which 
seems  to  the  court  proper,  not  exceeding  such 
sum,  as  under  this  ordinance  the  penalty  as- 
sessed might  be  any  sum  not  exceeding  $100. 

And  of  the  authorities  holding  to  the  theory 
of  the  counsel,  Horr  &  Bemis,  on  Municipal  Pol- 
ice Ordinances,  §  79,  savs:  "The  better  rule 
seems  to  be  that  it  is  deifnite  enough  to  set  lim- 
its to  the  amount  of  the  fine  that  may  lawfully 
be  exacted,  or  the  length  of  the  imprisonment 
that  may  be  infiicted"  (see  also  McGmvill  v. 
Jersey  City,  89  J.  L.  38.  and  Toledo,  P,  6b  F. 
R.  Co,  V.  JJeaeon,  68  111.  91),  and  we  think  this 
the  proper  rule  to  adopt;  and  it  is  in  harmony 
with  our  system  of  jurisprudence  to  allow  the 
court  or  lury  trying  the  cause  to  fix  the  penalty 
within  the  bounds  prescribed,  with  the  right 
to  vary  in  amount,  owin^  to  tbe  gravity  of  the 
offense,  and  is  not  objectionable  to  any  provis- 
ions of  the  Constitution. 

Tbe  right  to  pass  the  ordinance  is  vested  in 
the  common  council,  and  the  right  to  enforce 
it  and  assess  the  penalty  is  vested  in  the  courts. 
The  ordinance  is  not  objectionable  on  that  ac- 
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For  the  reason  we  have  stated  the 
amended  complaint  was  bad,  and  the  court  be- 
k>^7  erred  in  oyerruling  the  demurrer  thereto. 

Judgmeni  reversed,  with  direetiom  to  mstain 
the  demitrrer  to  the  complaint,  and f»r further 
proeeedinge  not  ineoneUtent  with  this  opinion, 

Hiichell,  J,,  took  no  part  in  the  considera- 
tion  of  this  cause. 


The  BURN8VILLB  TURNPIKE  00.  et 

al,,  Appts,, 

V, 

STATE  OF  INDIANA,  ex  ret.,  Charles 

McCALLA. 

( Ind.....) 

SSaAdamns  eaiinot  be  resorted  to  In  order 
to  compel  a  corporation  to  transfer  shares  of 
stock  to  a  person  to  whom  they  have  beea  deliv- 
ered hy  the  former  owner  without  a  written  as- 
wignmeaL 

(March  S,  1889.) 

APPEAL  by  defendants,  from  a  Judgment  of 
the  Bartholomew  Circuit  Court  m  fayor 
of  relator  upon  an  application  for  a  writ  of 
mandamus  to  compel  the  transfer  of  certain 
shares  of  stock  upon  the  books  of  defendant 
company.    Betersed. 


The  case  is  sufficiently  stated  in  the  opinion. 
Messrs.  George  W.  Cooper  and  C.  B» 
Cooper  for  appellants. 
Mr,  John  C.  Orr  for  appellee. 

Hitehell,  /.,  delivered  the  opinion  of  the 
court: 

This  was  an  application  by  the  relator,  Mc- 
Calla,  for  an  alternative  writ  of  mandate  to 
compel  the  appellant  turnpike  company,  by  its 
officers,  who  are  made  parties,  to  transfer  tour 
shares  of  the  capital  stock  of  the  company, 
upon  its  books,  to  the  relator. 

The  case  was  put  at  issue  and  tried  by  the 
court  in  the  first  instance,  the  relator  having 
demanded  a  jury,  and  a  flndhig  and  Judgment 
in  favor  of  the  company  entered.  This  Judg- 
ment was  reversed  upon  appeal  to  this  court, 
on  the  g^und  that  the  case  was  triable  as  a 
dvil  action  at  common  law,  and  that  the 
court  below  had  committed  error  in  denying 
the  relator's  motion  for  a  jury  trial.  State  v. 
BumsfoiUe  Tump.  Co.  97  Ind.  416. 

The  cause  having  been  remanded,  it  was  aft- 
erwards tried  bya  jury,  the  trial  resulting  in  a 
verdict  and  judgment  for  the  relator.  Waiv- 
ing intermediate  questions,  the  merits  of  the 
appeal  mav  be  disposed  of  by  a  considern'ion 
01  the  evidence.  It  was  an  uncontro verted  fact 
that  the  turnpike  company,  on  the  13th  day  of 
Augiist,  1879,  issued  and  delivered  to  Marjr  E. 
Davis  a  stock  certificate  in  which  it  was  recited 


Nora.— Jfafubimus,  issued  otniy  for  puMCe  purpows. 

The  oonrt  never  grants  thJs  writ  except  for  pul>- 
Uo  porposes  and  to  compel  the  performance  of 
pfuldto  duties.  Bex  v.  Bank  of  Bofirland,  2  Bam.  ft 
AM.  MS;  Shorttk  Mandamus  ft  Pro.  fil.  ed.  261.. 

It  never  lies  to  restore  to  a  private  office  or  to 
exeoute  a  private  right.  Amerlcian  Asylum  v. 
Fhoenix  Bank,  4  Conn.  172;  Toby  v.  Hakes,  8  New 
Bng.  Bep.  668,  6i  Oonn.  27i.  See  note  to  U.  8.  v. 
Hall,lL.B.A.788w 

Tliere  is  no  neoessity  for  extending  the  oommon- 
law  remedy  of  mandamus  beyond  its  original  and 
wen  established  limits.  Duane  v.  McDonald,  41 
Oonn.  617 ;  Toby  v.  Hakes,  mipra. 

The  writ  has  been  never  considered  as  an  appro- 
priate remedy  for  the  enforcement  of  contract 
rights  of  a  private  and  personal  nature,  and  obliga- 
tions which  rest  whoUy  upon  contract  and  which 
involve  no  questions  of  public  trust  or  official  duty. 
Parrott  v.  Bridgeport,  44  Oonn.  180. 

The  authorities  are  against  allowing  the  writ, 
Cushman  v.  Thayer  Mfg.  Jewelry  Oo.  78  N.  Y.  866; 
Townes  v.  Nichols,  78  Maine,  616 ;  State  v.  Feople*B 
Building  ft  L.  Asso.  43  N.  J.  L.  880;  Georgia  State 
Bank  v.  Harrison,  06  Ga.  0B6. 

Mandamus  has  been  refused  to  compel  a  mere 
trading  corporation  to  produce  their  accounts  for 
the  purpose  of  declaring  a  dividend  of  the  profits. 
Bex  V.  Bank  of  England,  2  Bam.  ft  Aid.  622;  Shortt, 
Mandamus  ft  Pro.  BL  ed.  26L 

Where  trustees  accepted  subscriptions  for  the 
erection  of  a  church,  on  condition  that  it  was  to  be 
free  to  all  orthodox  denominations,  mandate  will 
not  He  against  the  corporation  to  compel  perform- 
ance of  the  contract;  but  parties  are  left  to  their 
remedies  at  law  or  in  equity.  State  v.  Salem 
Church,  14  West.  Bep.  288,  114  Ind.  880. 

BeuniitA  regwlsitesto  vaUd  juppticalUonfor, 

There  are  two  essential  requisites  to  a  valid  ap- 
plication for  a  mandamus,  namely:  the  legal  duty 
imposed  upon  the  defendants  to  do  the  thing  they 
are  asked  to  do,  and  a  pecuniary  injury,  which  can- 


not  be  compensated  in  damages,  resulting  to  the 
plaintiff  from  their  refusal  to  do  it  People  v. 
Masonic  Benev.  Asso.  08  HL  686;  Hatch  v.  City 
Bank  of  N.  0. 1  Bob.  (La.)  470;  State  v.  St.  Louis 
Paint  Mfg.  Oo.  4  West  Bep.  286, 21  Mo.  App.  626. 

CorpoTQlion  ttocik;  issuanu  of  not  svl^eet  to  mandate. 

Mandamus  wUl  not  lie  to  compel  the  issuing  of 
corporation  stock,  where  subsorlbera  have  an  ade- 
quate remedy  in  an  action  for  damages.  State  v. 
Ttanken,  2  Oent  Bep.  212, 48  N.  J.  L.  87. 

It  is  well  settied  that  where  there  is  another  rem- 
edy equally  convenient  beneficial  and  effectual  a 
mandamus  will  not  be  granted.  This  is  not  a  rule 
of  law,  but  a  rule  regulating  the  discretion  of  the 
court  in  granting  writs  of  mandamus.  JRe  Barlow, 
80  L.  J.  N.  S.  (Q.  B.)  271 ;  Shortt  Mandamus  ft  Pro. 
Bl.  ed.  282. 

If  a  corporation  improperly  refuses  to  transfer 
its  stock  on  the  books  of  the  company  to  a  pur- 
chaser, and  to  issue  a  certificate  therefor,  it  is 
clearly  liable  for  the  damages  in  an  action  at  law; 
and  if  that  remedy  is  not  adequate,  a  court  of  equi- 
ty will  grant  relief.  Toby  v.  Hakes,  8  New  "Eng. 
Bep.  662, 64  Oonn.  274. 

Mandamus  will  not  lie  to  compel  the  transfer  of 
shares  in  any  corporation,  as  the  party  injured  has 
an  adequate  remedy  at  law,  in  such  event  for  con- 
version.  State  V.  Bombauer,  46  Mo.  165. 

On  the  same  ground  a  mandamus  was  refused  to 
compel  an  insurance  company  to  transfer  shares, 
standing  in  the  name  of  a  bankrupt  into  the 
names  of  his  aaslgnees.  Bex  v.  London  Assur.  Oo. 
1  Dow.  ft  By.  610, 6  Bam.  ft  Aid.  001 ;  Shortt  Mand- 
amus ft  Pro.  BL  ed.  262. 

The  officers  of  a  business  corporation  cannot  be 
compelled,  by  mandamus,  to  cancel  a  certificate  of 
stock  and  issue  others  in  Ueu  thereof,  without 
proof  that  they  are  under  legal  duty  to  do  so,  and 
that  their  refusal  so  to  do  will  result  in  pecuniary 
injury  to  the  applicant  which  cannot  be  compen- 
sated in  damages  in  an  action  at  law.  State  v.  St 
Louis  Paint  Mfg.  Oo.  4  West  Bep.  284, 21  Mo.  App. 
526. 


Sec  alfio  3  L.  E.  A.  841:  8  L.  R.   A.  18«j  42  L.  R.  A.  792. 
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that  she  wns  entitled  to  four  shares  of  the  capi- 
tal stock  of  the  corporation,  which  were  trans- 
ferable on  the  books  of  the  company  upon  the 
surrender  of  the  certificate.  The  four  shares 
were  duly  entered  on  the  books  of  the  company 
in  the  name  of  Mrs.  Davis.  The  relator  testi- 
fied that  he  had  subsequently  purchased  the 
stock  absolutely  from  her  and  had  paid  for  it 
according  to  agreement,  and  that  she  had  de- 
livered the  certificate  over  to  him,  but  had  re- 
fused to  make  an  assignment  of  it  in  writing. 
Her  claim  was  that  the  stock  had  been  deliyered 
to  the  relator  in  pledge  or  under  some  condi- 
tional arrangement  under  which  she  was  enti- 
tled to  redeem  it. 

It  also  appeared  that  the  relator  had  offered 
to  surrender  the  certificate  to  the  company  at  its 
ofiice,  and  that  he  demanded  that  the  stock 
should  be  transferred  to  his  name  on  the  books 
of  the  company.  This  the  company  refused 
to  do. 

There  was  much  other  testimony  relevant  to 
the  matters  in  issue,  some  of  which  tended  to 
show  that  Mrs.  Davis  had  sold  the  stock  to  the 
turnpike  company  after  it  had  been  delivered 
over  to  the  relator.  Conceding  the  facts  to  be 
in  every  particular  as  claimed  by  the  relator, 
and  that  the  attempted  sale  to  the  corporation 
conferred  upon  it  no  right  to  the  stock  as  against 
the  relator,  the  question  arises  whether  or  not, 
on  the  case  as  made,  mandamus  will  lie  to 
compel  the  transfer  of  the  stock  on  the  books 
of  the  company. 

It  is  regarded  as  an  open  question  in  many 
Jurisdictions  whether  mandamus  is  a  proper 
remedy  in  any  case  to  compel  the  ofiicers  of  a 
corporation  to  execute  a  transfer  of  corporate 
stock.    Morawetz,  Priv.  Corp.  §  215. 

Where,  by  the  charter  or  by-laws  of  a  cor- 
poration, it  18  made  the  duty  of  the  officers  of 
the  corporation  to  enter  the  transfer  of  shares 
in  the  books  of  the  company,  we  can  perceive 
no  principle  upon  which  it  can  be  maintained 
that  mandamus  will  not  lie  in  a  proper  case  to 
compel  the  officers  to  perform  their  duty.  Ac- 
cordingly it  was  held,  in  Qreen  Mount  Turn- 
pike  Company  v.  Bulla,  45  Ind.  1,  that  where 
stock  certificates  have  been  duly  assigned,  the 
officers  of  the  company  may  be  compelled, 
upon  the  surrender  of  the  certificate,  to  make 
the  proper  transfer.  See  also  State  v.  First 
Nat.  Bank,  89  Ind.  802. 

The  remedy,  although  partaking  of  the 
qualities  and  attributes  of  a  civil  action,  is  nev- 
ertheless regarded  as  of  an  extraordinary  char- 
acter, the  writ  being  the  highest  known  to  our 
laws.  The  rule  is  therefore  thoroughly  estab- 
lished, that  it  only  issues  where  there  is*  a  clear 
specific  legal  right  to  be  enforced,  and  where 
there  is  no  other  available  and  adequate  remedy. 
Speaking  upon  this  subject,  an  elementary 
writer  says:  "  The  right  which  it  is  sought  to 
protect  must  therefore  be  clearly  established, 
and  the  writ  is  never  granted  in  doubtful  cases." 
High,  Extr.  Legal  Rem.  §§  9,  10. 

The  remedy  being  strictly  l^gal,  it  cannot  be 
resorted  to  by  an  equitable  assignee  of  stock, 
even  though  the  right  to  the  transfer  may  be 
clear.    Morawetz,  Priv.  Corp.  §  215. 

On  the  relator's  behalf  it  is  argued  that  in  the 
absence  of  a  statute  or  by-law  of  a  corporation 
re<][uiring  certificates  of  stock  to  he  assigned  in 
wntlng,  the  delivery  of  the  certificate  to  the 
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purchaser  will  be  sufficient  to  vest  In  him  the 
equitable  title  to  the  stock. 

This  we  concede.  But  we  are  not  aware 
that  any  court  has  carried  the  doctrine  to  the 
extent  of  holding  that  mandamus  will  lie  to 
compel  a  corporation  to  transfer  stock  to  a 
party  whose  claim  rests  merely  on  an  equitable 
right.  Such  a  holding  would  impose  upon  the 
officers  of  a  corporation  the  peril  of  deciding 
between  the  equity  of  one  who  had  possession 
of  a  stock  certificate  and  the  rights  of  another 
who  had  the  legal  title.  This  would  violate 
the  rule  that  mandamus  will  only  lie  where 
there  is  a  clear  legal  right. 

Section  8637,  Revised  Statutes  1881 ,  declares, 
among  other  tilings,  that ''  Any  person  becom- 
ing a  shareholder  Dy  assignmcht  of  stock  shall 
succeed  to  all  the  rights  and  liabilities  of  his  as- 
signor. "  The  term  '  'assis^ment,  *'  as  employed 
in  the  above  section,  indicates  "  A  transfer  by 
writing  as  distinguished  from  one  by  delivery. 
Bouvier,  Law  Diet. 

While  it  is  true  that  the  statute  makes  stock  in 
a  turnpike  company  personal  property,  it  is  nev- 
ertheless personal  property  of  that  incorporeal 
character  which  requires  a  written  assignment 
or  a  transfer  upon  the  books  of  the  company  in 
order  that  the  legal  title  thereto  may  be  trans- 
ferred. Koon%  y.  First  Nat.  Bank,  89  Ind.  178; 
WeyerY.  Second  Nat.  Bank,  67  Ind.  198;  PlaUy. 
Hawkins,  48  Conn.  189. 

The  written  assignment  of  such  property 
performs  the  same  office  that  the  delivery  of 
possession  of  corporeal  property  does  in  respect 
to  transferring  the  legal  title.*  State  v.  fUrst 
Nat.  Bank,  supra. 

It  would  be  a  palpable  violation  of  legal  duty 
on  the  part  of  the  officers  of  a  corporation  to 
transfer  the  stock  of  one  person  to  another  with- 
out the  production  of  proof  of  authority  to  do  so. 
That  proof  must  either  be  by  a  written  assign- 
ment, power  of  attorney,  or  in  some  other 
way  which  indicates  that  the  person  seeking  the 
transfer  has  the  title.  The  corporation  cannot 
be  compelled  by  mandate  to  do  that  which  it 
would  have  no  authority  to  do  voluntarily. 

The  court  below  seems  to  have  proceeded 
from  first  to  last  upon  the  erroneous  theory 
that  mandamus  might  be  resorted  to  in  order 
to  compel  the  transfer  of  the  stock  without  a 
written  assignment.  This  was  a  fundamental 
error. 

The  judgment  is  reversed,  with  costs,  with  di- 
rections to  the  court  below  to  sustain  the  ap- 
pellant's motion  for  a  new  trial,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 


WILSON,  Appt., 

V. 

DONALDSON. 


<■ 


.Ind.. 


.) 


A  person  who  comes  into  the  State  Ibr 
the  purpose  of  testuyini^  as  a  witness.  In  an 

NOTB.— TRttMss  protected  from  process  wMU  In  at' 
tendance  on  court. 

Publio  poUoy,  the  due  adminlstratloQ  of  iusttoe^ 
and  protection  to  parties  and  witnesses  alike,  de- 
mand that  witnesses  while  attending  oourt  be  pro- 


See  also  20  L.  R.  A.  45;  21  L.   R.  A,  319;  38  L.  R.  A.  663. 


1S89. 


Wilson  v.  Donaldson. 


267 


Action  to  which  he  to  a  pAity,  cannot  be  legally 
served  with  a  summons  at  the  suit  of  Ihe  party 
piaintill  in  the  action  he  came  to  defend;  and  the 
provision  of  Indiana  Revised  Statutes  of  1881, 
1 312,  that  service  on  a  nonresident  may  he  made  in 
any  county  where  he  to  found,  does  not  apply  to 
such  a  case. 

(February  16, 1880.) 

APPEAL  b^  plaintiff,  from  a  Judgment  of 
the  Circuit  Court  of  Montgomery  County 
in  favor  of  defendant  in  an  action  in  which  be, 
a  Don resident,  was  served  with  summons  while 
in  the  State  merely  for  the  purpose  of  testify- 
ing in  an  action  in  which  he  was  a  defendant 
at  the  suit  of  the  same  plaintiff.    Afflrmed. 

The  facts  suflSciently  appear  in  the  opinion. 

Messrs,  Paul,  Wbite  A  Humphries  for 
appellant. 

Jfessn.  Kennedy  ft  Bruah  for  appellee. 


Elliottt  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  was  served  with  summons  in 
an  ordinary  dvil  aclion.  He  pleaded  in  abate- 
ment these  facts:  That  he  then  was,  and  had 
I'een  for  more  than  eighteen  years,  a  citizen  and 
resident  of  the  State  of  Kentucky;  that  during 
the  April  Term  of  the  Montgomery  Circuit 
Court  he  left  his  home  in  the  State  of  Ken- 
lucky  for  the  sole  purpose  of  defending  an  ac- 
tion pending  against  nim  in  that  court,  and 
testifying  as  a  witness  therein;  that  the  action 
was  Drought  against  him  by  the  plaintiff,  and 
the  cause  was  called  for  trial  on  the  24th  of 
May,  1882;  that  the  defendant  announced  that 
he  was  ready  for  trial,  and  the  court  ordered 
the  trial  to  proceed,  whereupon  the  plaintiff 
dismissed  his  action,  and  withdrew  all  the 
papers  from  the  files  of  the  court;  that  imme- 
diately after  the  dismissal  was  entered,  Wilson, 


the  plaintiff,  reflled  his  complaint,  and  caused 
a  summons  to  issue;  that  the  defendant  started 
home  at  once,  but  was  served  with  summons 
while  he  was  on  his  way  home,  although  he 
was  still  in  Montgomery  County. 

The  contention  of  appellant's  counsel  is  that 
the  fact  that  the  appellee  was  in  Indiana  in  at- 
tendance upon  court  as  a  part^  to  an  action 
which  he  had  brought  against  him,  and  for  the 
purpose  of  testifying  as  a  witness,  does  not  en- 
title him  to  avoid  the  summons  served  upon 
him  while  in  this  State.  Our  statute  is  broad 
enough  to  sw^tain  this  contention,  if  we  take  it 
apart  from  all  the  other  rules  of  the  law;  for  it 
provides  thai  in  cases  of  nonresidents  an  action 
may  be  commenced  and  summons  served  in 
any  county  where  they  may  be  found.  Rev. 
Stat.  1681,  g  812. 

But  a  statute  is  not  to  be  isolated  from  the 
great  body  of  law  of  which  it  forms  a  part. 
On  the  contrary,  it  is  to  be  taken  as  formine 
part  of  one  great  system,  and  is  to  be  construed 
with  reference  to  co-ordinate  rules  and  stat- 
utes. Bradley/  v.  Thixton  (Ind.)  19  N.  E.  Rep. 
885. 

The  counsel  are  therefore  in  error  in  com- 
pletely isolating  the  statutory  provision  we 
have  referred  to;  since,  if  we  should  find  a  well 
established  principle  of  law  exempting  nonresi- 
dents who  are  in  this  State  for  the  purpose  of 
attending  court  as  parties  or  witnesses,  we 
should  be  bound  to  construe  the  statute  with 
reference  to  that  principle,  for  we  could  not 
hold  that  the  Legislature  meant  to  entirely  dis- 
regard it,  and  establish  an  independent  rule. 

Such  narrow  views  as  those  of  counsel,  if 
allowed  sway,  would  mar  the  symmetry  of  our 
system  of  jurisprudence,  and  greatly  impair  its 
usefulness.  Laws  are  necessarily  expressed  in 
general  terms,  but  these  general  terms  do  not 
and  cannot  embrace  all  cases.  An  element  is 
often  present  which  takes  a  case  out  of  the  oper- 


tected  from  process.  Palmer  v.  Kowan,  21  Neb. 
455;  MitcheU  v.  Huron  Cirouit  Judge.  63  Mich.  641. 
See  Norrte  v.  BeaclL,  2  Johns.  294;  Sanf  ord  v.  Chase, 
8  Cow.  881;  dark  v.  Grant,  2  Wend.  257;  Seaver  v. 
Robinson,  8  Dner,  022;  Penon  v.  Grler,  66  K.  T.  124; 
Matthews  v.  Tufts,  87  N.  Y.  568;  Ex  parte  Hall,  1 
Tyler,  274;  Re  Healey,  68  Vt.  694:  Miles  v.  McCul- 
lough,  1  Binn.  77;  Halsey  v.  Stewart,  4  N.  J.  L.  866; 
Dungan  v.  Miller,  87  N.  J.  ]L  182;  Vincent  v.  Wat- 
ton,  1  Bich.  L.  194;  Sadler  v.  Bay,  5  Bich.  L.  628; 
Martin  v.  Bamsey,  7  Humph.  260;  Re  Dickenson,  8 
Harr.  fDel.)  517;  Greer  v.  Young,  8  West.  Bep.  440, 
120  HL  184;  Henegar  v.  Spangler,  29  G  a.  217;  May  v. 
fiEhumway,  16  Gray,  86;  Thompson's  Case,  122  Mass. 
4S8;  BaUinger  v.  Elliott,  72  N.  C.  696;  Parker  v. 
HotchkisB,  1  Wall.  Jr.  269;  Juneau  Bank  v.  Mo- 
Spedan,  6  Biss.  64;  Arding  v.  Flower,  8  T.  B.  684; 
Newton  v.  Askew,  6  Hare,  819;  Peraee  v.  Peisse,  5 
H.  L.  Cos.  671;  Re  Cannon,  47  Mich.  481. 

A  oitisen  of  another  State,  who  comes  into  this 
Btate  voluntarily  and  without  subpena,  for  the 
purpose  of  glTing  evidence  in  a  suit  pending  in  this 
court,  cannot  be  taken  on  ca.  sa.  while  he  remains 
here  as  a  witness  (Jones  v.  Knauss,  81  N.  J.  Eg. 
jBUS;  Ballinger  v.  Elliott,  72  N.  C.  606;  May  v.  Shum- 
way,  16  Gray,  86;  Thompson's  Case,  122  Mass.  428; 
Penon  v.  Pardee,  6  Hun,  477;  Person  v.  Grier,  66  N. 
Y.  124;  Juneau  Bank  v.  McSpedao,  5  Biss.  64;  Brett 
T.  Brown,  IB  Abb.  Pr.  N.  8. 296;  Solomon  v.  Under- 
hill,  1  Oamp.  229);  and  this  is  so  though  both  parties 
to  ttie  suit  were  nonresidents.  Henegar  v.  Spang- 
4er,29Pa.217. 

do  the  husband  of  a  party,  who  was  not  a  party 
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though  he  should  have  been  such,  is  privileged 
from  arrest  while  so  attending  on  the  cause.  Ex 
parte  Britten,  4  Jur.  943. 

PrtvUege  from  arrest. 

Instances  of  exemptions  from  arrest  while  retain- 
ing. Bichards  v.  Goodson,  2  Va.  Cas.  881;  Hammers- 
kold  V.  Bose,  7  Jones,  L.  629. 

But  where  the  attendance  of  a  witness  was  volun- 
tary, on  service  of  summons  merely  without  an 
arrest,  the  plea  of  privilege  was  overruled.  Har- 
denbrook*s  Case,  8  Abb.  Pr.  416;  Hopkins  ads. 
Cobum,  1  Wend.  202;  Pollard  v.  Union  Pac.  B.  Co. 
7  Abb.  Pr.  N.  S.  70;  Legrand  v.  Bedinger,  4  T.  B. 
Moo.  689;  Wilder  v.  Welsh,  1  McArtb.  666;  Hunting- 
ton V.  Shultz,  Harper,  462;  Hunter  v.  Cleveland,  1 
Brev.  167. 

The  rule  applies  to  attendance  before  a  United 
States  court    Page  v.  Bandall,  6  Cal.  82. 

A  party  to  a  suit  or  a  witness  at  the  trial  is  privi- 
leged from  arrest  while  in  attendance  thereon  and 
in  going  and  returning  (1  Tidd,  Pr.  196;  1  Greenl. 
Ev.  SI  816-818;  1  Whart.  Bv.  I  889;  2  PhilL  Ev.  4th 
Am.ed.  280);  or  while  attending  a  reference  before 
a  master  in  vacation.  Vincent  v.  Watson,  1  Bich. 
L.  194;  Huddeson  v.  Priser,  9  Phila.  65;  Sidgier  v. 
Birch,  9  Tes.  Jr.  69. 

A  witness  is  privileged  from  arrest  while  in  actual 
attendance  upon  the  court  and  for  a  reasonable 
time  to  prepare  for  departiue;  not  for  the  whole 
term,  nor  while  engaged  in  general  private  business 
after  discharge  from  the  obligations  of  his  sub- 
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aUon  of  the  general  worcLi  of  the  statute,  and 
that  element  is  here  present.  Broom,  Legal 
Haz.  48. 

We  cannot,  as  the  appellee's  counsel  urge  us 
to  do,  allot  any  controlling  force  to  section  2658 
of  the  statute,  which  exempts  persons  engaged 
in  necessary  attendance  upon  courts  from  arrest 
on  civil  process,  for  the  reason  that  there  was 
no  attempt  to  arrest  the  appellee.  All  that  the 
appellant  attempted  to  do  was  to  compel  the 
appellee  to  appear,  and  answer  in  an  ordinary 
civil  action.  The  fact  that  an  arrest  is  not,  un- 
der our  system  of  Jurisprudence,  made  an  or- 
dinary civil  process,  supplies  a  substantial 
reason  for  denying  to  the  ancient  decisions  a 
controllini;  intfuence,  but  not  for  entirely  im- 
peaching the  validity  of  their  reasoning. 

There  are  strong  reasons  found  in  some  of 
the  old  cases  why  a  citizen  of  a  sister  State  who 
comes  here  to  defend  one  action  should  not  be 
bound  to  submit  to  the  service  of  a  summons 
in  another  action  while  here  in  necessary  atr 
tendance  at  court.  It  is  his  privilege  under  our 
laws,  to  testify  in  his  own  behalf;  and  this 
privilege  should  not  be  burdened  with  the  haz- 
ard of  defending  other  actions  in  our  forums. 
Our  own  citizens  will  often  derive  a  substan- 
tial benefit  from  the  personal  appearance  of  a 
nonresident  defendant,  since  it  may  enable 
them  to  obtain  a  personal  judgment  which  else 
were  impossible.  If  citizens  of  other  States  are 
allowed  to  come  into  our  jurisdiction  to  attend 
court  as  parties  or  witnesses,  and  to  freely  de- 
part from  it,  the  administration  of  justice  will 
be  best  promoted,  since  a  defendant's  personal 
presence  is  often  essential  to  enable  his  counsel 
to  Justly  conduct  his  defense. 

The  principle  of  state  comity,  too,  demands 
that  a  citizen  of  another  State,  who  submits  to 
the  iurisdiction  of  our  courts,  and  here  waees 
his  forensic  contest,  should  not  be  compelled 
to  do  so  under  the  limitation  and  obligation  of 
submitting  to  the  Jurisdiction  of  our  courts  in 
every  case  that  may  be  brought  against  him. 
While  coming  and  depaitin^,  as  well  as  while 
actually  in  necessary  attendance  at  court,  he 
should  be  free  from  the  hazard  of  being  com- 


Selled  to  answer  in  other  actions.  It  is  an  evi* 
ence  of  respect  for  our  laws  and  confidence  in 
our  courts  that  he  comes  here  to  litigate,  and 
the  laws  he  respects  should  give  him  protec- 
tion. If  he  can  come  only  under  the  penalty 
of  yielding  to  our  Jurisdiction  in  every  action 
that  may  be  brou^^ht  against  him,  he  is  de- 
prived 01  a  sustantial  right,  because  he  is  will- 
ing to  trust  our  courts  and  our  laws  without 
removing  his  case  to  the  federal  courts,  or  re- 
fusing to  put  himself  in  a  position  where  per- 
sonal Judgment  may  be  rendered  a^inst  him. 
High  considerations  of  public  policy  require 
that  the  law  should  encourage  him  to  freely 
enter  our  forums  by  granting  immunity  from 
process  in  other  civil  actions,  and  not  discour- 
age him  by  burdening  him  with  the  obligation 
to  submit  to  the  writs  of  our  courts  if  he  comes 
within  our  borders. 

We  know  that  there  is  some  conflict  among 
the  decided  cases,  but,  in  weight  and  in  reason, 
the  authorities  ranee  themselves  in  strong  ar- 
ray in  support  ox  the  doctrine  we  have  out> 
lined.  It  was  certainly  the  ancient  rule;  and, 
although,  as  we  have  said,  something  of  the 
reason  for  the  ancient  rule  has  been  dissipated, 
there  vet  remains  much  reason  for  it.  There 
is,  indeed,  a  stronger  reason  for  the  rule  in 
States  where,  like  ours,  parties  may  be  wit- 
nesses, than  in  States  where  the  old  common- 
law  rule  excluding  them  prevails;  and  for  this 
reason  the  old  rme  protecting  witnesses  has 
mudi  more  strength  in  States  where  parties 
may  be  witnesses  than  in  States  where  the  an- 
cient common-law  rule  is  still  in  force. 

The  authorities,  ancient  and  modem,  are  in 
substantial  harmony  upon  the  proposition  that 
a  witness  from  a  foreign  jurisdiction  is  under 
the  protection  of  the  law,  although  some  of  the 
cases  deny  Uiis  immunity  to  parties.  The  rea- 
son for  this  rule  regarding  witnesses,  aa  gener- 
ally given,*is  that,  as  they  cannot  be  compelled 
to  leave  their  own  State,  they  should,  as  far  as 
possible,  be  encouraged  to  voluntarily  come 
into  the  State  where  the  action  is  pending,  and 
give  their  testimony  in  open  court.  But  the 
policy  of  protection,  as  sound  principles  re- 


pena.   Bmythe  v.  Banks,  4  U.  B.  4  DalL  8S9  a  L.  ed. 
86i). 

A  witness  in  the  .iroult  oourt,  ooming  firom 
another  Btate,  is,  whi*j  At  his  lodgings  awaiting  the 
busmessof  the  suit,  privileged  from  arrest  under 
the  authority  of  a  state  court  Hurst's  OB8e,4  CI. 
&  4  DaU.  887  a  L.  ed.  878). 

Rule  when  does  not  apjply. 
The  rule  that  a  summons  cannot  be  served  upon 
a  nonresident  of  the  State  whUe  attending  court  in 
that  State  as  a  party,  does  not  apply  to  a  case  in 
which  defendant  is  arrested  on  a  criminal  charge, 
and  taken  into  a  foreign  State  to  answer  such 
charge.  Byler  v.  Jones,  4  West.  Bep.  800,  fS  Mo. 
App.  828;  Williams  v.  Bacon,  10  Wend.  886:  Oom.  v. 
Daniel,  4  Clark  (Pa.)  48, 6  P.  L.  J.  880;  Moore  v. 
Green,  78  N.  C.  894;  Key  v.  Jetto,  1  Pitts.  117;  Ad- 
dicks  V.  Bush,  1  Phila,  19;  Scott  v.  Curtis,  27  Vt.  782. 
Immunity  from  service  of  process  does  not  ex- 
tend to  a  nonresident  while  present  in  a  court 
house,  he  having  come  there  in  order  to  be  a 
looker-on  during  the  hearing  of  a  cause.  Mclntire 
V.  Mclntire  (D.  C.)  6  Cent.  Bep.  431, 6  Mackey,  844. 

Waioer  of  prMUoe, 
The  privilege  may  be  waived.    Gyer  v.  Irwin,  4  U. 
B.  4  DalL  107  a  L-  ed.  788j;  Tipton  v.  Harris,  Peck 
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rrenn.)  414;  Green  v.  Bonnaffon,  2  Miles,  219;  Wood 
V.  Davis,  84  N.  H.  828;  Stewart  v.  Howard,  16  Barb. 
26;  Farmer  v.  Bobbins,  47  How.  Pr.  416;  Bandall  v. 
Crandall,  6  Hill,  842;  Washburn  v.  Phelpe,  24  V t.  600. 

Service  olMained  hy  fraud  may  be  aet  osCde. 

Service  obtained  by  fraudulently  inveigling  an* 
other  into  the  jurisdiction  is  void  and  will  be  set 
aside.  Van  Horn  v.  Great  Western  Mfg.  Co.  87 
Kan.  628. 

Service  upon  one  induced  by  false  representa* 
tions  to  come  into  jurisdiction  of  a  tJOurt«  for  the 
ptirpoee  of  obtaining  process  upon  him,  is  to  abuse 
the  process,  and  wOl,  on  motion,  be  set  asida  Byler 
V.  Jones,  4  West  Kep.  806, 22  Mo.  App.  638. 

If  service  of  summons  is  obtained  by  a  wrongful 
arrest,  whether  the  wrongful  act  was  committed 
for  the  purpose  of  obtaining  such  service  or  not» 
the  service  should  be  vacated  or  set  asida   idenw 

Mandamus  to  set  asUU  service. 

Mandamus  lies  to  set  aside  the  service  of  a  sum* 
mons  if  made  upon  one  who  at  the  time  is  outside 
of  the  jurisdiction  in  which  he  lives,  and  is  there 
for  the  fole  purpose  of  attending  as  a  nt^oessary 
witness  in  other  cases.  Mitchell  v.  Huron  Circuit 
Judge,  68  Mich.  648. 
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quire,  and  many  courts  assert,  extends  as  well 
to  parties  as  to  witnesses. 

In  Mitehell  ▼.  Huron  Circuit  Jndce,  58  Micb. 
541,  Ooolev,  Ch,  J,,  said:  "  We  thiok  the  case 
is  wiUiin  tne  principles  of  People,  Watson,  ▼. 
Jitdge  of  Super.  Ct.  40  Mich.  729,  and  that  the 
Tvnt  should  issue.  Public  policy,  the  due  ad- 
ministration of  justice,  and  protection  to  par- 
ties and  witnesses,  alike  demand  it.  There 
would  be  no  question  about  it  if  the  suit  bad 
been  commenced  by  arrest,  but  the  reasons  for 
the  exemption  are  applicable,  althougti  with 
Bomewhat  less  force,  m  other  coses  also.  The 
following  cases  may  be  referred  to  for  the  ^n- 
eral  reasons:  Norris  V.  Beach^  Johns.  294; 
JSanford  v.  CJiase,  8  Cow.  881;  Dixon  v.  Ely,  4 
Edw.  Ch,  557;  Cla/rk  v.  Grant,  2  Wend.  257; 
Beaver  v.  Bobinaon,  8  Duer,  622;  Person  v.  Qrier, 
ea  N.  Y.  124;  Matiheui9  v.  Tuha,  87  N.  Y.  568; 
St  parte  HaU,  1  Tyler,  274;  Be  Healev,  58  Vt. 
694;  MileiY.  MeOuUough,  1  Binn.  77;  Halseyy, 
Stewart,  4  N.  J.  L.  866;  Dungan  y.  Miller,  87 
N.  J.  L.  182;  Vincent  t.  Watson,  1  Rich.  L.  194; 
Sadler  y.  Bay,  6  Rich.  L.  528;  Martin  y.  Bam- 
9ey,  7  Humph.  260;  Be  Dickenson,  3  Harr  (Del.) 
617;  Benegar  y.  Spangler,  29  Ga.  217;  May  y. 
Shumway,  16  Gray,  86;  Thomson's  Case,  122 
Mass.  428;  BaUinger  y.  EUioU,  72  N.  C.  596; 
Parker  y.  HotcAkiss,  1  Wall  Jr.  269;  Juneau 
Bank  y.  McBpedan,5  Biss.  64;  Arding  y.  Flower, 
8  T.  R.  584;  Newton  y.  Askew,  6  Hare,  819; 
Persse  y.  Persse,  5  H.  L.  Cas.  671.  See  also  Be 
Cannon,  47  Mich.  481.  The  case  of  Case  y. 
Borabacher,  15  Micb.  587,  is  different.  In  that 
case  the  party  claiming  the  priyilege  was  at- 
tending court  within  the  Junsdiction  of  his 
leaidence." 

Very  much  the  same  ruling  as  that  announced 
by  Chirf  Justice  Oooley  was  made  by  the  Court 
of  Appeals  of  New  York  in  Matthetos  y.  Titfts, 
87  N.  Y.  570,  where  it  was  said: 

"In  Van  Lieuw  y.  Johnson,  decided  March, 
1871,  and  referred  to  in  Psrson  y.  Orier,  66  N". 
Y.  126,  a  majority  of  this  court  were  of  opin- 
ion that  a  summons  could  not  be  seryed  upon 
a  defendant,  a  nonresident  of  the  State,  while 
attending  a  court  in  this  State  as  a  party.  This 
immunity  does  not  depend  upon  statutory  pro- 
visions, but  is  deemed  necessary  for  the  due 


administration  of  Justice.  It  is  not  confined  to 
wiiuessi'S,  but  extends  to  parties  as  well,  and 
is  abundantly  sustained  by  authoiity." 

We  do  not  cite  the  authorities  adduced  by 
the  court,  for  the  reason  that  most  of  them  are 
collected  in  the  quotation  made  from  the  opin- 
ion of  Chief  Justice  Coolev.    Mr.  Rorer  says: 

"  It  is  the  policy  of  the  law  to  protect  suitors 
and  witnesses  from  seryice  of  process  in  ciyil 
actions,  whether  the  process  be  such  as  required 
their  arrest,  or  be  merely  in  the  nature  of  a 
summons.  Seryice  in  such  cases  will  be  set 
aside,  as  well  upon  general  principles  as  upon 
Dositive  law,  if  there  be  such."    Int.  St.  Law, 

The  only  case  cited  by  the  appellant's  coun- 
sel which  really  opposes  the  opinion  which  we 
accept  as  the  correct  one  is  that  of  Bishop  y. 
Vose,  27  Conn.  1;  and  that  decision  is  not  sup- 
ported by  authority,  nor  are  any  satisfactory 
reasons  assigned  for  the  conclusion  of  the 
court. 

Oreer  v.  Toung,  120  111.  184,  8  West.  Rep. 
488,  was  the  case  of  a  party  who  came  into 
Illinois  to  attend  the  taking  of  depositions,  and 
not  the  case  of  a  defendant  in  attendance  at 
court. 

In  King  y.  Phillips,  70  Ga.  409,  there  was  no 
pleading  questioning  the  seryice,  and  it  was  on 
this  point  that  the  case  was  decided. 

The  facts  in  Bobtdns  y.  Lincoln,  27  Fed.  Rep. 
842,  were  that  the  person  seryed  with  process 
was  an  attorney,  and  not  a  party. 

In  Smith  y.  Jones,  76  Maine,  188,  the  ques- 
tion arose  in  a  collateral  attack,  for  there  the 
plaintiff  sued  to  recoyer  damages  for  an  illegal 
arrest. 

Catlett  V.  Morton,  4  Litt.  (Ky.)  122.  simply 
decides  that  a  member  of  the  Legislature  is  not 
so  far  priyileged  as  to  be  exempt  from  answer* 
ing  a  summons  in  nn  ordinary  ciyil  action. 

Our  ultimate  conclusion  is  that  a  person  who 
comes  into  this  State  for  the  purpose  of  testi- 
fying as  a  witness  in  an  action  in  which  he  is 
a  party  cannot  be  legally  seryed  with  a  sum- 
mons at  the  suit  of  the  party  plaintiff,  in  the 
action  he  came  here  to  defend,  and  that  our 
statute  does  not  apply  to  such  a  case. 

Judgment  affirmed! 


WISCONSIN  SUPREME  COURT. 


Marcellus  PEDRICE  et  aL,  Appts., 

V. 

City  of  RIPON  et  ah,  Bespts. 

(..-.Wis.....) 

nie  resoluiioii  of  a  common  c€miieil» 

that  the  mayor  and  city  olerk  take  immediate 
steps  for  the  lettlnflr  of  a  contract  to  some  reliable 
company  for  the  construction  of  waterworks, 
and  threats  and  declarations  of  the  ofBcers  that 
fhey  intend  to  enforce  the  resolution  and  let  the 
contract, will  not  authorize  an  injunction,  on  the 
ground  that  the  contract  is  not  lawful  without  a 
yote  of  the  eleotors  of  the  city  where  no  tax  has 
beenlcyiedor  assessed,  and  at  most  a  mere  an- 
ticipated or  threatened  contract  contemplated, 
which  has  ripened  intonothlner  injurious  to  the 
taxpayers  and  which  may  neyer  do  so 

8  L.  R.  A. 


(March  12, 1880.) 

APPEAL  by  plaintiffs,  from  an  order  of  the 
Winnebago  County  Court,  dissolying  a 
temporary  injunction  restraining  defendants 
from  entering  into  a  contract  for  the  construc- 
tion of  a  system  of  waterworks.    Affirmed, 

The  facts  are  sufficiently  stated  m  the  opin- 
ion. 

Messrs,  Henry  J.  Gerpheide  and  Jere 
Dobba,  for  appellants: 

In  New  London  y.  Brainard,  22  Conn.  568, 
the  city  yoted  an  appropriation,  and  it  was 
held  that  injunction  was  the  appropriate  rem- 
edy for  the  injury  complained  of  by  a  taxpayer. 

See  also  Petersburg  y.  Metstker,  21  III.  205; 
Cook  Co,  V.  McCrea,  98  HI.  236;  Somerville  y. 
Dickerman,  127  Mass.  272;  Boylston  Market 
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Asgo.  ▼.  BoHon,  118  Mass.  528;  Be  Oarvey,  77 
N.  Y.  623;  State  v.  Passae,  41  N.  J.  L.  90. 

Courts  of  equity  have  undoubted  jurisdiction 
to  iuterfere  bv  iniunction  when  the  corporate 
autliorities  of  a  city  are  taking  improper  or  il- 
legal proceedings,  under  claim  of  ri^bt,  to  do 
an  act  injurious  to  tha  rights  of  citizens  and 
property  holders. 

High,  Id].  §  798;  Baltimore  v.  Gill,  81  Md. 
875;  Scofleld  v.  Eight/i  School  Diet.  27  Conn. 
499;  Delaware  Co.  v.  MeClintock,  51  Ind.  825; 
People  V.  N.  T,  82  Barb.  85;  Perry  v.  Kinnear, 
42  III.  164;  PeopU  v.  N.  T.  82  Barb.  102;  Pull- 
man V.  N.  7.  49  Barb.  57;  Whiting  v.  Sltebay- 
gan  &  F.  du  L.  R  Oo.  25  Wis.  167;  Peck  v. 
Srlwol  Diet,  No,  4,  21  Wis.  616;  mUard  v. 
Comstock,  58  Wis.  565. 

Messrs.  Fay  D.  Luther  and  Stark  A 
Suthei^land*  for  respondents: 

Even  where  the  voters  at  a  town  meeting  have 
voted  an  iUegal  tax,  nevertheless  equity  will 
not  interfere  at  the  suit  of  a  taxpayer  until 
something  further  has  been  done  to  ma  kc  that  il- 
legal tax  a  lien  upon  the  property  of  a  taxpayer. 

Jjidd  V.  Fox  Lake,  28  Wis.  688.  See  also  ml- 
teaukee  Iron  Oo.  ▼.  Hubbard,  29  Wis.  51,  59; 
West  ▼.  Ballard,  32  Wis.  168.  178;  Smith  v. 
Oconomowoc,  49  Wis.  694,  697;  Roe  v.  Lincoln 
Co.  56  Wis.  66.  72;  Oilkey  v.  Mernll,  67  Wis. 
459,  460;  Sagey.  Fifidd,  68  Wis.  546,  549;  Bal- 
lard V.  Appleton,  26  Wis.  67,  70. 

Chapter  100,  Laws  of  1887,  is  void  for  un- 
certainty.  The  matter  to  be  submitted  to  a 
vote  is  indefinite. 

See  State  v.  McQinley,  4  Ind.  7;  CampbeWs 
Case,  2  Bland,  Ch.  209,  20  Am.  Dec.  860,  872 
and  cases  cited. 

No  construction  of  this  statute  should  be 
adopted  which  will  take  away  the  common  and 
ordinary  functions  of  the  Common  Council  of 
the  City  of  Ripon. 

See  Anderson  v.  Van  Tassel,  58  N.  Y.  681; 
Wales  V.  Stetsm^  2  Mass.  148;  Hardy  v.  Brook- 
lyn, 7  Abb.  N.  C.  408;  Melody  y.  Beab,  4  Moss. 
472,  478;  Salem  Tump.  6b  Bridge  Corp.  v. 
Hayes,  5  Cush.  458,  461. 

Chapter  100  of  the  Laws  of  1887  should  be 
construed  as  merely  directory  or  advisory. 

Stevenson  v.  N.  i.  1  Hun,  51,  54. 

A  statute  which  points  out  a  method  of  pro- 
cedure but  does  not  specify  what  shall  result 
in  case  of  failure  to  follow  that  method  is  di- 
rectory; that  is  to  say,  if  aflSrmative  words  are 
employed,  but  no  negative,  the  statute  is  given 
a  directory  construction. 

Cde  V.  Qreen,  6  Man.  &  Gr.  872,  890;  LoweU 
▼.  Hudley,  8  Met.  180;  GaU  v.  Mead,  2  Deoio, 
160;  Striker  v.  Kelly,  7  Hill,  9;  Re  Mohawk  «fe 
H.  R.  Co.  19  Wend.  148;  Colt  v.  Eves,  12  Conn. 
248;  Wheeler  v.  Chicago,  24  111.  105,  108;  Cor- 
hett  V.  Bradley,  7  Nev.  108;  Savage  v.  Walshe, 
26  Ala.  620;  Stayton  v.  Hulings,  7  Ind.  144; 
Rex  V.  St.  Gregory,  2  Ad.  &  El.  99;  i2fia?  v. 
Hipswell,  8  Barn.  &  C.  466;  Tarrey  v.  Millbury, 
21  Pick.  64,  67;  People  v.  Cook,  14  Barb.  290. 
affirmed  in  8  N.  Y.  67.  See  Bladen  v.  Phil^. 
60  Pa.  464;  People  v.  Runkel,  9  Johns.  147; 
Peo]^  V.  Peck,  11  Wend.  604;  People  v.  Holley, 
12  Wend.  481;  Holland  v.  Osgood,  6  Vt.  276- 
Santo  V.  State,  2  Iowa,  165. 

• 

Cole*  Ch,  J,,  delivered  the  opinion  of  the 
court: 
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This  is  an  appeal  from  an  order  dissolving  a 
temporary  injunction. 

The  suit  is  brought  by  the  plaintiffs  for 
themselves  and  others  similarly  situated,  to  re- 
strain the  officers  of  the  defendant  city  from 
entering  into  a  contract  with  any  corporation 
or  person  for  the  construction  of  a  system  of 
waterworks  to  supply  the  city  and  its  inhabit- 
ants with  water.  The  plaintiffs  are  residents 
and  taxpayers  of  the  city,  and  aver  that  their 
taxes  will  be  greatly  increased  if  the  city  is  al- 
lowed to  carry  into  execution  the  purposes  and 
things  contemplated  and  resolvea  upon  as  set 
forth  io  the  complaint 

It  is  alleged  that  the'  common  council,  at  a 
regular  roeeetiug  in  August,  1888,  adopted  a 
resolution  to  the  effect  that  the  mayor  and  city 
clerk  take  immediate  steps  for  the  letting  of  a 
contract  to  some  reliable  company  for  the  con- 
struction of  a  system  of  waterworks,  and  that 
the  officers  of  the  dty  threaten  and  declare 
that  they  intend  to  enforce  this  resolution,  and 
let  a  contract  in  pursuance  thereof.  This  is  as 
far  as  the  officers  of  the  city  had  proceeded  in 
the  matter  of  constructing  waterworks,  and 
the  question  is.  Do  these  racts  present  a  case 
for  the  interference  of  a  court  of  e()uity,  at  the 
suit  of  a  taxpayer,  before  something  further 
has  been  done  in  the  premises?  It  seems  to  ua 
that  these  facts  furnish  no  grounds  forsudiin* 
terference  by  way  of  iniunction. 

It  is  said  on  benalf  of  the  plaintiffs  that  the 
common  council  had  no  authority  to  decide 
upon  and  erect  waterworks,  or  to  enter  into  a 
contract  for  the  construction  of  a  system  of 
waterworks,  without  first  submitting  the  ques* 
tion  of  the  construction  of  such  waterworks 
to  the  voters  of  the  city,  as  provided  by  chap- 
ter 100,  Laws  1887,  and  in  case  a  majority  of 
the  votes  cast  should  be  in  favor  of  the  project. 

It  may  be  conceded  that  this  view  is  correct; 
that  the  common  council  has  no  authority,  ei- 
ther to  undertake  on  behalf  of  the  city  the  con- 
struction of  a  system  of  waterworks,  or  to  enter 
into  a  contract  with  any  company  or  person 
for  the  construction  thereof,  without  the  elec- 
tors of  the  city  first  vote  in  favor  of  such  works; 
but,  still.  Can  a  taxpayer  interfere  and  arrest 
the  proceedings  of  the  common  council  before 
anything  has  been  done  to  carry  the  resolution 
into  effect,  as  by  levying  and  assessing  an  ille- 
gal tax,  which  may  be  an  apparent  lien  upon 
real  property?  It  is  very  obvious  that  a  court 
of  e(}uity  does  not  sit  as  a  court  of  errors  to  re- 
view and  correct  the  proceedings  of  a  munic- 
ipal body,  unless  they  are  productive  of  a 
peculiar  or  irreparable  injury  to  the  plaintiff. 

The  law  upon  this  subject  is  well  stated  by 
Dixson,  Ch.  J.,  in  Juddr.  Fox  Lake,  28  Wis. 
588,  where,  amone  other  things,  he  says:  "The 
general  principle  that  equity  possesses  no  power 
to  revise,  control  or  correct  the  actk>n  of  pub- 
lic, political  or  executive  officers,  or  bodies,  is, 
of  course,  well  understood.  It  never  does  so 
at  the  suit  of  a  private  person,  except  as  inci- 
dental and  subsidiary  to  the  protection  of  some 
private  right,  or  the  prevention  of  soine  private 
wrong,  and  then  only  when  the  cose  falls  with- 
in some  acknowledgea  or  well  defined  head  of 
equity  jurisprudence." 

There  has  been  no  assessment  of  an  illegal 
tax  in  this  case,  assuming  that  the  common 
coimcil  would  have  no  authority  to  assess  a 
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tax  for  the  expense  of  coDStructing  a  system  of 
waterworks  without  a  vote;  nor  has  that  body 
done  anything  in  the  matter  except  to  adopt  a 
resolution  that  the  mayor  and  city  derk  take 
immediate  steps  for  the  letting  of  a  contract  to 
some  reliable  company  for  the  construction  of 
such  works.  This  is  all  that  has  been  done  by 
the  municipal  officers.   ' 

True,  it  is  alleged  that  the  oflScers  threaten 
r.nd  declare  that  they  intend  to  enforne  this 
resolution,  and  let  a  contract  for  the  construc- 
tion of  waterworks.  But  in  the  Judd  Case  it 
was  held  that  the  fact  of  voters  at  a  town  meet- 
ing having  voted  an  illegal  tax  did  not  consti- 
tute a  sufficient  ground  for  enjoining  the  town 
officers  from  assessing  or  collectiDg  the  tax. 

The  reasons  why  a  court  of  equity  will  not 
interfere  in  such  a  case  are  very  cogenti v  stated 
by  the  Chief  Justice.  '  *  The  grounds,  "he  says, 
"are  too  remote,  intangible  and  uncertain;  and 
the  public  inconvenience  which  would  ensue 
from  the  exercise  of  the  jurisdiction  would  be 
enormous.  It  would  lie  m  the  power  of  every 
taxpayer  to  arrest  all  proceedings  on  the  part 
of  the  public  officers  and  political  bodies  in  the 
discharge  of  their  official  duties,  and,  assum- 
ing to  be  the  champion  of  the  community,  to 
challenge  them  in  its  behalf  to  meet  him  in  the 
courts  of  justice  to  defend  and  establish  the 
correctness  of  their  propc^ed  official  acts  be- 
fore proceeding  to  the  performance  of  them. 
A  pretense  more  inconsistent  with  the  due  exe- 
cution of  public  trusts  and  the  i)erformance  of 
official  duties  could  hardly  be  imagined." 

The  doctrine  laid  down  in  Judd  v.  Fox  Lake 
rests  upon  sound  principles,  and  the  case  has 
been  approveil  and  affirmed  in  subsequent 
causes  which  have  come  before  this  court 
See  Weit  v.  Ballard,  82  Wis.  168;  Nexil  v.  Clif- 
ford,  55  Wis.  161;  i2^  ▼.  Lincoln  Co,  56  Wis. 
66;  Oilkeyy.  Merrill,  67  Wis.  459;  Sage  v.  Fi- 
fiOd,  as  Wis.  5i6. 

These  decisions  are  decisive  of  this  appeal. 
The  resolution  of  the  common  council,  of  itself, 
does  the  plaintiffs  no  damase;  nor  is  it  clear 
that  that  body  will  proceed  to  do  any  unau- 
thorized act  under  it  which  will  result  in  in- 
jury to  their  property. 

Of  course  such  cases  as  Peck  v.  School  Diet. 
21  Wis.  516;  WhiHng  v.  R.  Co,  25  Wis.  167; 
and  Netil  v.  Clifford,  supra — stand  upon  quite 
different  grounds,  and  the  reli^  granted  came 
within  well  settled  principles  of  equity  juris- 
prudence. 

But  here,  assuming  that  the  common  coun- 
i  1  would  have  no  power  to  construct  water- 
works or  enter  into  a  contract  for  such  an  im- 
provement without  a  favorable  vote  of  the 
electors  of  the  city  first  had,  still  no  tax  has 
been  levied  or  assessed,  and  at  most  a  mere  an- 
ticipated or  threatened  contract  has  been  con- 
templated, which  has  ripened  into  nothing  in- 
jurious to  the  plaintiffs  or  their  property,  and 
which  may  never  do  so. 

The  aid  of  a  court  of  equity  cannot  be  in- 
voked in  advance  to  restram  the  city  officers 
founded  on  such  a  state  of  facts. 

We  were  requested  to  construe  chapter  100, 
Laws  1887,ana  determine  its  validity  and  wheth- 
er it  was  binding  upon  the  common  council  in 
the  matter  of  contracting  for  or  in  constructing 
waterworks  on  behalf  of  the  city.  The  valid- 
ity of  that  law  is  not  necessarily  involved  in 
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this  appeal,  though  we  nave  assumed,  for  the 
purposes  of  the  case,  that  the  common  coundl 
should  submit  the  question  of  constructing 
waterworks  to  a  vote  of  the  electors.  But  even 
on  that  assumption  we  hold  that  the  complaint 
states  no  ground  for  the  interference  of  equity 
by  its  writ  of  injunction. 

It  follows  from  these  views  that  the  order  dis- 
solving the  ivjunction  toas  correct,  and  must  be 
affirmed. 


8.  0.  ANDRUS  et  al.,  Respts,, 

V. 

HOME  INSURANCE  CO.  of  New  York, 

Appt, 

(....Wis.....) 

A  compiilsory  reference  in  an  action  upon 
an  insuranoe  policy  will  not  l>e  ordered  under 
WlsooDsin  Revised  Statutes,  1 2864,  on  the  ground 
that  the  trial  of  the  Issue  requires  the  examina- 
tlon  of  a  long  account  because  it  may  be  neces- 
sary to  examine  bills  of  sale.  Inventories  or  ac- 
counts consisting  of  1,200  or  1,600  items.  The 
examination  of  such  accounts  is  an  incidental  in- 
quiry merely  to  determine  the  amount  of  damages 
recoverable  on  the  policy. 

(March  1£,  1889.) 

APPEAL  by  defendant,  from  an  order  of  the 
Circuit  Court  of  Dane  County  denying  a 
motion  to  refer  for  trial  an  action  upon  a  pol« 
icy  of  fire  insurance.    Affirmed, 
The  case  is  sufficiently  stated  in  the  opinion* 
Mr,  H.  W.  Chjrnoweth,  for  appellant: 
The  statute  applies  to  cases  where  the  suit 
was  brought  for  the  purpose  of  the  recovery 
of  damages  for  breach  of  contract. 

Note.— Peremptory  reference;  when  proper. 

If  the  trial  of  any  issue  of  fact  required  the  ex- 
amination of  a  long  account,  the  reference  was 
proper.  Tay.  Stat.  1489, 1 26;  Rev.  Stat.  TBI,  I  £864; 
Dane  Co.  v.  Dunning,  80  Wis.  210;  Monitor  Iron 
Works  Ck>.  v.  Ketchum,  47  Wis.  178. 

The  circuit  court  necessarily  had  to  determine 
from  the  pleadings  alone  whether  such  examina* 
tlon  was  required ;  and  if  the  fact  appears  from  the 
pleadings,  that  Is  sufficient.  Monitor  Iron  Works 
Oo.  V.  Ketchum,  sapra. 

If  the  record  does  not  show  any  Issue,  the  trial 
of  which  requires  the  examination  of  a  long  account 
on  either  side,  the  court  has  no  authority  to  order 
a  reference  for  the  trial  of  the  case,  against  the 
objection  of  the  defendants,  and  the  making  of 
such  order.  Stone  v.  Merrill,  48  Wis.  72;  Messengei 
V.  Broom,  1  Pinn.  680;  l^onson  v.  Union  Lumber- 
ing Co.  88  Wis.  202;  Armstrong  v.  Gibson,  81  Wis, 
61;  Gilbank  v .  Stephenson,  81  Wis.  502;  Cairns  v. 
O'Bleness,  40  Wis.  409;  E:nlps  v.  Stefan,  60  Wis.  288. 

In  equity  cases  a  reference  ^  to  take  an  account^* 
under  the  second  subdivision  of  the  second  section. 
Is  a  substitute,  for  a  reference,  under  the  old  prac* 
tlce,  to  a  master.  Palmer  v.  Palmer,  13  How.  Pr. 
868;  Clscel  v.  Wheatley,  27  Wis.  618;  Druse  v.  Hor- 
ter,  67  Wis.  646. 

If  either  party  to  an  action  to  foreclose  a  mechan« 
iosMien  demand  that  the  Issues  of  fact  be  tried  by 
a  Jury,  under  section  8823,  Revised  Statutes,  the 
court  has  no  power  to  direct  a  reference  under  sec- 
tion 2864,  Revised  Statutes.  Account,  as  used  in 
section  2864,  Revised  Statutes,  providing  for  a  per* 
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See  Dane  Oo.  v.  Dunning,  20  Wis.  210; 
Cairns  v.  (/Blenm,  40  Wis.  469. 

It  is  only  necesBary  that  one  of  the  issaes  in- 
volve the  examination  of  an  account.  Even 
where  an  issue  of  f^ud  ia  Joined  as  a  part  of 
the  en  use,  still  the  whole  case  may  be  referred 
if  tho  examination  of  a  lon^  account  is  neces- 
snrv  in  the  determination  of  one  of  the  issues. 

Latl/joftn  v.  Begenta  of  Univernty  of  Wit.  71 
Wh.  487,  and  cases  cited. 

Where  an  issue  of  fraud  is  not  involved,  and 
where  the  question  of  the  value  of  the  goods 
destroyed  by  fire  under  a  i)olicy  of  insurance 
is  the  only  mooted  question,  compulsory  refer- 
ence is  held  to  be  proper,  in  New  York. 

Dean  y.  Empire  State  Mut.  Ins.  Co,  9  How. 
Pr.  69;  Lewis  ▼.  Irving  F.  Ins,  Co,  15  Abb. 
Pr.  803.  note;  Bpan  v.  Atlantic  Mut,  Ins.  Oo.  50 
How.  Pr.  821,  affirmed  66  N.  Y.  628;  Dane  v. 
Liverpool  d  L,  d  O.  Ins.  Co,  21  Hun,  259; 
Batchelor  .v,  Albany  City  Ins,  Co,  1  Sweeney, 
346;  Sambl^  y.  Mechanics  F.  Ins.  Co.  1  Hall, 
560. 

Messrs,  Luse  ft  Wait  and  C.  E.  Esta- 
brookt  for  respondents: 

An  account  within  the  meaning  of  this  sec- 
tion must  be  one  made  up  of  charges  and  deal- 
ings between  parties;  it  must  be  the  foundation 
of  the  action,  and  directly  involved  in  the  de- 
termination of  the  same. 

See  Druse  v.  Barter,  57  Wis.  644;  Cameron 
y.  Freeman,  18  How.  Pr.  810;  McCuUougk  v. 
Brodie,  18  How.  Pr.  846;  Freeman  v.  AU.  Mut, 
Ins.  Co.  18  Abb.  Pr.  124;  Camp  v.  Ingersoll,  86 
N.  Y.  488. 

The  examination  of  proof  of  a  large  number 
of  items  of  damage  in  an  action  upon  contract 
does  not  in  any  sense  involve  the  examination 
of  a  long  account  within  the  meaning  of  this 
statute. 

Untermyer  y.  Beinhauer,  7  Cent.  Rep.  709, 
105  N.  Y.  521 ;  Keep  v.  Keep,  58  How.  Pr.  189; 
Bell  V.  N,  T.  11  Hun,  511;  Kain  v.  Delano,  11 
Abb.  Pr.  N.  8.  29;  Van  Bensselaer  v.  Jewett, 
6  Hill,  878;  Thomas  v.  Beab,  6  Wend.508. 


This  rule  has  been  applied  In  actions  upcm 
insurance  policies. 

Lefoy  v,  Brooklyn  F.  Ins.  Oo,  25  Wend.  687; 
McLean  y.  East  Biver  Ins.  Co.  8  Bosw.  700; 
Freeman  v.  Atlantic  Mut.  Ins,  Oo.  18  Abb.  Pr. 
124;  Brink  v.  Bepublie  F.  Ins.  Co.  2  Thomp. 
A  C.  550;  Magown  v.  Sinclair,  5  Daly,  (&; 
Seigel  v.  Ileid,  86  How.  Pr.  506. 

Cole*  Ch,  J.,  delivered  the  opinion  of  the 
court: 

Was  the  court  below  right  in  refusing  to  or- 
der a  compulsory  reference  in  this  case?  The 
action  is  upon  a  policy  of  insurance  upon  a 
stock  of  drugs,  paints,  oils,  medicines,  station- 
ery, books,  wall-paper  and  such  other  mer- 
chandise as  is  usually  kept  in  a  retail  country 
drug*store.  The  stock  was  wholly  destroyed 
by  fire  within  the  life  of  the  policy. 

The  motion  for  the  reference  was  founded 
upon  affidavits  which  tended  to  show  that  it 
will  be  necessary  to  examine  bills  of  sale,  in- 
ventories or  accounts,  consisting  of  twelve  or 
fifteen  hundred  items,  to  ascertain  the  amount 
of  the  loss  of  the  assured. 

Does  such  a  case  come  within  the  statute  au- 
thorizing the  court,  without  the  consent  of  the 
parties,  to  direct  a  reference  on  the  ground  that 
the  trial  of  the  Issue  re<]|uires  the  examination 
of  a  long  account  on  either  side,  within  the 
meaning  of  section  2864,  Revised  Statutes  1878? 

It  seems  to  us  it  does  not.  Though  the  ex- 
amination of  numerous  items  maybe  necessary 
to  ascertain  the  amount  of  damage,  yet  that 
does  not  involve,  directlv,  the  examination  of 
a  lonff  account.  The  value  of  the  property  de- 
troyed  is  only  collaterally  involved  as  affecting 
the  measure  of  damages.  Staey  y.  Milwaukee, 
L.  S,  dt  W,  B.  Co,  72  Wis.  881. 

That  case  was  an  action  for  the  negligent 
burning  of  the  i)]aintifF*s  property,  it  was 
claimea  that  the  trial  of  the  issues  would  involve 
the  examination  of  a  long  account  and  that  a 
compulsory  reference  could  be  ordered.  But 
the  court  overruled  this  position,  holding  that 


emptory  reference  in  all  cases  where  the  trial  of  an 
1»ue  of  fact  shaU  require  the  examtnation  of  a  lon^ 
account,  means  an  aooount  In  fact  kept  by  one 
party  or  the  other ;  and  a  '*  long  aocount "  is  a  se- 
ries of  charges  made  at  various  times  as  the  trans- 
actions occurred.  Druse  v.  Horter,  57  Wis.  644. 
Actions  not  subject  to  peremptory  reference. 

Actions  are  not  subject  to  peremptory  reference 
under  the  flrat  subdivision  of  section  2864: 

First, where  they  are  cases  in  equity  (Wilier  v.  Ber- 
genthal,  GO  Wis.  474)— such  reference  being  confined 
to  actions  at  law.  Mead  v. Walker,  17  Wis.  189;  Dane 
Co.  V.  Dunning,  80  Wis.  210.  Such  a  reference  can- 
not adjust  equities.   8  Walt,  Pr.  249. 

Second,  where  it  Is  a  special  statutory  proceed- 
ing to  be  conducted  strictly  according  to  statute. 
Mead  v.  Bagnall,  15  Wis.  156;  Western  Bank  v. 
Tallman,  17  Wis.  580;  Hall  v.  Wilson,  6  Wis.  438;  Ad- 
ier  V.  Milwaukee  Pat.  Brick  Mfg.  Co.  13  Wis.  57. 

Third,  where  the  examination  of  a  long  aocount  is 
not  involved,  and  must  be  a  txma  fide  account. 
Cameron  v.  Freeman,  18  How.  Pr.  810;  McCuUough 
V.  Brodic,  13  How.  Pr.  846;  Freeman  v.  Atlantic 
Mut.  Tns.  Co.  18  Abb.  Pr.  124;  Swift  v.  WeUs,  2  How. 
Pr.  79. 

An  action  sounding  purely  in  tort  cannot  be  re- 
ferred, under  section  2864,  Revised  Statutes,  with- 
out the  written  consent  of  both  parties.  Norton  v. 
Booker,  1  Pino.  195;  Stacy  v.  Milwaukee,  L.  8.  ft 
W.  R.  Co.  72  Wis.  881 
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In  Littlejohn  v.  Regents  of  University  of  Wis. 
71  Wis.  487,  the  point  was  left  undecided.  Stacy  v. 
Milwaukee,  L.  8.  ft  W.  R.  Oo.  supra. 

In  aetionf  at  law,  discretionary* 

In  an  action  at  law,  under  section  2864,  Revised 
Statutes,  a  reference  is  discretionary  with  the 
court    MoCormick  v.  Ketohum,  51  Wis.  828. 

It  is  only  in  oases  which  under  the  statute  may 
be  referred  that  the  discretion  of  the  court  is  to  be 
exercised.  The  rule  is  stated  in  Welsh  v.  Darngh, 
62  N.  T.  603,  and  Enipe  v.  Stefan,  60  Wis.  291. 

It  is  not  a  matter  of  right  that  the  plaintiff  may 
have  an  order  of  reference  to  try  the  case  in  any 
action  at  law.  The  right  to  have  the  issues  deters 
mined  by  a  referee  and  the  court,  against  the  con- 
sent of  ^ther  party,  is  the  exception ;  and  the  par- 
ty who  claims  the  right  to  have  such  Issues  so  tried 
must  bring  his  case  within  the  exceptions  pointed 
out  in  section  2864,  Revised  Statutes  1878.  Knips  v. 
Stefan,  supra. 

It  might  be  that  under  a  plea  of  payment  an 
investigation  of  a  long  aocount  would  become  nec- 
essary, when,  as  in  the  case  of  Carpenter  v.  Shop* 
ardson,  43  Wis.  406, 413,  the  defendant  admitted  the 
items  of  the  plaintiff^s  demand,  but  controverted 
the  plaintiff^  right  to  recover  the  amounts  charged 
for  each  iteuL   ihid. 

Probably  the  issues  on  counterclaims  alone  would 
Justify  a  compulsory  reference  under  the  statute. 
Carpenter  v.  Shepardson,  46  Wis.  667. 


1889. 


Gbissom  t.  Cokmbrcial  National  Bank. 
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(he  value  of  the  merchandise,  lumber  and  other 
property  burned  was  only  collaterally  in- 
volved. 

Substantially  the  same'  ruling  was  made  in 
Camp  y.  IngerdoU,  86  N.  T.  438,  which  was  an 
action  upon  an  award  for  the  failure  of  the 
defendants  to  deliver  certain  stock;  and  it  was 
insisted  that  to  ascertain  the  value  of  the  stock 
the  examination  of  a  long  account  would  be 


But  the  court  says  though  the  examination 
of  numerous  items  of  damage  may  be  involved, 
Uiey  do  not  constitute  an  account,  technically 
and  properly  speaking,  between  the  parties. 

An  account  implies dealinffs  and  transactions 
between  the  parties;  and  where  the  action  is 
based  upon  such  an  account  which  has  to  be 
examined  and  investigated  in  order  to  settle 
the  rights  of  the  parties,  a  reference  can  be 
made.  But  it  \&  where  the  action  is  based  up- 
on the  account  itself,  that  a  compulsory  ref- 
erence can  be  made.  But  it  does  not  follow 
because  a  variety  of  items  has  to  be  examined 
to  ascertain  the  amount  of  damage  recoverable, 
that  the  same  rule  obtains.  There  the  exam- 
ination of  the  account  is  merely  an  incidental 
matter,  not  the  main  issue  in  the  cause. 

We  therefore  hold  that  the  inquiry  as  to  the 
list  of  articles  or  items  destroyed  by  the  fire, 
though  it  may  be  necessary  and  proper  to  de- 
termine the  amount  of  loss'  or  the  damages  re- 
coverable on  the  policy,  still  in  a  legal  sense 
does  not  require  the  examination  of  a  long 
account,  as  where  the  action  is  upon  the  ac- 
count itself,  which  is  the  real  subject  of  in- 
vestigation. This  view  of  the  law  is  sustained 
by  the  weight  of  authority  in  New  York  where 
the  question  has  arisen. 

In  Untermyer  v.  Beinhauer,  105  N.  Y.  531, 
7  Cent.  Rep.  700,  the  action  was  to  recover 
damages  for  the  breach  of  a  building  contract. 
The  court  held  that  neither  the  fact  of  the  bill 
of  particulars  furnished  by  the  plaintiff,  nor 
tiie  counterclaim  in  the  answer  which  required 
the  examination  of  a  long  account,  made  the 
action  a  proper  one  for  a  compulsory  reference. 
The  court  says: 

"These  items  of  damages  did  not  constitute 
an  account.    It  has  been  repeatedly  held  that 


where  there  is  no  account  l)ctwecn  the  parties, 
in  the  ordinary  acceptation  of  the  term,  the 
cause  cannot  be  referred,  although  there  may 
be  many  items  of  damage.  This  rule  has  been 
applied  in  actions  on  policies  of  insurance 
where  there  are  many  items  of  loss." 

The  cases  of  Freeman  v.  Atlantic  Mutual  In* 
suranee  Company,  18  Abb.  Pr.  \%i;  and  Ryan 
V.  Atlantic  Mutual  Imuranee  Company,  50 
How.  Pr.  821,  66  N.  Y.  628,  may  be  somewhat 
in  conflict  with  this  rule,  but  we  think  the  law 
is  correctly  stated  in  the  cases  in  the  86lh  and 
105th.  8ee  also  Keep  v.  Reef),  58  How.  Pr.  139; 
Dane  v.  Liverpool  F.  L,  d  Q.  Ins,  Go,  21  Hun, 
259;  Bea  y.N.T.  11  Hun,  511. 

In  LitUMhn  v.  Regents  of  Unitersity  ofWi^ 
cousin,  71  Wis.  487,  the  court  went  as  far  as  it 
has  gone  in  any  case,  to  sustain  a  reference. 
The  action  was  to  lecovcr  the  balance  due  on 
a  building  contract  and  for  extra  work  and 
materials.  The  court  held  the  issues  might  be 
referred  as  the  question,  what  was  due  the 
plaintiff  on  the  contract  and  for  extra  work 
and  materials,  involved  an  accounting,  which 
was  the  main  issue. 

The  cases  of  Dane  County  v.  Dunning,  20 
Wis.  ♦210,  and  Cairns  v.  O'Bleness,  40  Wis. 
469,  are  clearly  distinguishable  from  the  case 
before  us. 

In  those  cases  it  would  be  absolutely  neces- 
sary to  examine  the  treasurer's  accounts  to  as- 
certain the  amount  of  the  deficiency  and  to 
determine  the  extent  of  the  liability  of  the 
sureties  upon  thd4>fflcial  bottd.  In  both  cases 
the  examination  of  the  treasurer's  account 
was  a  matter  directly  involved  in  the  issue. 
But  these  decisions  cannot  apply  here  where 
the  issue  is  as  to  the  amount  and  value  of  the 
merchandise  destroyed  by  the  fire. 

If  a  compulsory  reference  could  be  ordered 
in  this  cause,  of  course  it  could  be  ordered  in 
every  action  on  a  policy  of  insurance  where 
there  are  many  items  of  loss.  But  as  we  have 
said,  the  examination  of  the  accounts  or  bills 
of  sale  is  an  incidental  inquiry  merely  to  deter- 
mine the  amount  of  damages  recoverable  on 
the  policy.  We  therefore  mink  that  the  ref- 
erence was  properly  denied. 

The  order  rtfusing  the  rtferenee  is  affirmed. 


TENNESSEE  SUPREME  COURT. 


E.  O.  GRISSOM,  Appt., 

9. 

COMMERCIAL  NATIONAL  BANK. 

(....Tenn ) 

t.Tlie  ensiom  amon^  the  banln  of  a 
eertaiii  plaee  to  pay  notes  made  by  a  de- 
positor imyable  at  a  bank  out  of  his  deposit, 
without  imitructloDS,  in  order  to  be  binding, 
must  be  certain  and  uniform;  and  there  must  be 
a  reasonable  ground  to  suppose  that  it  was  known 
to  both  parties  to  the  contract. 

%  A  bank  has  no  Implied  authority  to 

Nora.— See  Farmers  Deposit  Nat.  Bank  v.  Penn 
Bank,  8  L.  R.  A.  878;  Fifth  Nat,  Bank  v.  Ashworth, 
8  L.  R.  A.  401;  Mfrs.  Nat.  Bank  v.  Contiueutal  Buik, 
SL.B.  AOQO. 

SL.  R.  A. 


pay  to  a  third  party  a  note  made  by  a 
depositor  payable  at  its  place  of  buainess  simply 
because  he  has  funds  there  suiRcient  for  that 
purpose,  in  the  absence  of  any  course  of  dealing 
or  previous  instructions  so  to  apply  to  the  de- 
posits. 

8.  A  aet-oir  cannot  be  allowed  in  favor  of  a 
bank  against  a  depositor,  by  reason  of  an  unau- 
thorized payment  out  of  his  funds,  by  the  bank, 
of  a  note  made  payable  at  its  place  of  business, 
on  which  the  depositor,  although  the  maker,  was, 
as  between  himself  and  the  Indorsers,  not  primar- 
ily liable,  when,  before  he  obtained  knowledge  of 
such  payment  by  the  bank,  he  had  allowed  them 
credit  for  the  note,  and  they  had  become  inaolv* 
entand  removed  from  the  State. 

(February  28, 1888.) 

APPEAL  by  plaintiff,  from  a  decree  of  the 
Chancery  Court  of  Davidson  County,  dis- 

18 


See  also  4  L.  R.  A.   Ill;    38  L.   R.  A.  832. 
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missing  a  bill  filed  to  compel  payment  of  the 
amount  of  an  alleged  deposit  belonging  to 
plaintiff  and  remainmg  with  defendant  bimk. 
JUver»ed. 

The  facts  are  fully  stated  in  the  opinion  of 
the  court 

Messrs,  Stokes*  Parks  A  Stokes*  for  ap- 
pellant: 

A  custom,  to  be  binding,  must  be  general 
as  to  place,  and  not  confined  to  any  particular 
bank  or  banks. 

Adams  v.  Otterbaek,  56  U.  S.  15  How.  545 
(14  L.  ed.  805);  Saint  v.  Smith,  1  Coldw.  52. 

It  must  be  certain  and  uniform. 

Horse,  Banking,  ed.  1888,  §  9,  and  cases 
cited. 

No  custom  can  alter  or  impair  a  clearly  writ- 
ten contract.  This  kind  of  proof  can  only 
be  resorted  to  for  the  purpose  of  affecting  a 
written  contract  when  it  contains  words  or 
clauses  that  are  technical,  local,  generic  or  in- 
definite. 

Bedford  y.  Ftouoers,  11  Humph.  245;  Moron 
▼.  Prather,  90U.  B.  28  Wall.  492  (28  L.  ed.  121). 

Evidence  of  the  custom  of  a  particular  place 
is  admitted  alone  upon  the  supposition  that 
both  parties  to  the  contract  were  cognizant  of 
the  custom  and  are  presumed  to  have  made  the 
agreement  with  reference  to  it 

Dabnsy  ▼.  CampUU,  9  Humph.  886. 

Did  the  fact  that  the  note  was  payable  at 
the  defendant's  bank  make  it  the  duty  of  the 
defendant  to  pav  it? 

The  relation  tnat  exists  between  a  bank  and 
a  depositor  is  one  of  debtor  and  creditor. 

Morse,  Banking,  §  289 ;  Phmix  Bank  y. 
BisU!f,  111  U.  S.  125  (28  L.  ed.  874). 

When  a  note  of  a  depositor  is  made  payable 
at  a  bank,  although  he  has  to  his  credit,  in 
bank,  sufiScient  funds  to  pay  it,  the  bank  has  no 
right  to  pay  the  note  and  charge  it  up  to  the 
depositor. 

See  McOiU  y.  OU,  10  Lea,  147;  Eidffelp  Nat 
Bank  v.  Patton,  109  111.  479;  Scott  y.  Shirk,  60 
Ind.  160;  Nat.  mcehanoe  Bank  y.  Nat.  Bank  of 
N,  A,  132  Mass.  151;  Gordon  y.  ifucA^,  84La. 
Ann.  604;  OUieen's  Bank  y,  Carson,  82  Mo.  191. 

Making  the  note  payable  at  a  particular 
bank  means  that  the  note  is  to  be  paid,  not 
through  or  by  the  bank,  but  at  the  bank — 
that  is,  at  the  house  in  which  the  bank  trans- 
acts its  business. 

Bynum  y.  Averson,  9  Heisk.  688;  Lane  y. 
Bank  of  West  Tenn.  9  Heisk.  436;  Wood  y.  Mer- 
chants  Sav.  L,  A  T,  Co,  41  111.  267. 

Defendant  cannot  be  permitted  to  rely  upon 
the  note  as  a  set-off  to  complainant's  demands. 

No  bond  for  cost  was  executed  under  the 
cross  bill,  nor  were  the  matters  in  it  put  at 
issue.  This  is  fatal  to  the  answer  as  a  cross 
bill. 

Curd  y.  Davis,  1  Heisk.  575;  KeeU  y.  Cun- 
ningham, 2  Heisk.  290. 

The  bank  had  no  authority  to  pay  this  note, 
and  in  doing  so  it  was  a  "yolunteer,"  and  to 
that  class  of  persons  the  doctrine  of  subroga- 
tion does  not  apply  (Brandt,  Bur.  g  260),  nor 
does  such  a  payment  eyer  create  the  relation  of 
debtor  and  creditor. 

MeNairy  y.  Thompson,  1  Bneed.  154;  Belchar 
y.  Wiekersham,  9  Baxt  111;  Motley  y.  Harris, 
1  Lea.  577. 

Messrs,  Champion  ft  Head  for  respondent 

8  L.  It  A* 


Folkes»  J,,  deliyered  the  opinion  of  the 
court: 

This  is  a  bill  brought  by  complainant  to  re- 
coyer  of  the  defendant  the  sum  of  $1,000» 
claimed  as  a  balance  due  after  crediting  the 
bank  with  all  checks  drawn  against  sundry  de- 
posits made  therein  by  the  complainant  as  a 
customer  of  the  bank. 

The  defendant  interposes  two  defenses: 

It  admits  that  between  May  1, 1886,  and  July 
27,  1887,  the  complainant  made  deposits  with 
it  in  sundry  sums  aggregating  $5,134.05;  but 
says  that  it  has  paiaout  the  same  for  and  on 
account  of  complainant,  upon  sundry  checks, 
except  as  to  $1,000,  which  it  says  was  paid  up- 
on and  in  discharge  of  a  note  of  complainant 
for  that  amount,  made  and  dated  at  Nashyille, 
March  26,  1887,  and  payable  sixty  days  after 
date  to  the  order  of «!.  D.  Carter  &  Co.,  at  the 
Commercial  National  Bank,  Nashyille,  in- 
dorsed by  J.  D.  Carter  ft  Co.,  and  by  John  F. 
Wheless;  the  latter  of  whom,  as  the  owner  and 
holder  thereof,  placed  the  same  in  the  Fourth 
National  Bank  of  Nashyille  for  collection. 
That  on  May  28,  the  last  day  of  grace,  the  note 
was  by  the  Fourth  National  Bank  presented 
for  payment  at  the  defendant's  banking  house, 
where  it  was  marked  "good"  by  defendant,  and 
was,  on  May  the  80th,  paid  by  defendant  to  the 
Fourth  National  Bank,  and  the  amount  there- 
of (barged  up  to  complainant  in  the  same 
manner  as  though  it  had  been  a  check  drawn 
by  complainant 

It  clauns  that  it  was  and  is  the  custom  of  the 
banks  in  Nashyille,  where  notes  are  made  pay* 
able  at  a  particular  bank,  to  pay  such  notes^ 
when  the  maker  has  sufficient  funds  to  hia 
credit  for  thai  purpose,  without  instructions, 
and  to  charge  the  same  to  the  general  account 
of  the  maker.  It  also  insists  uiat,  independ- 
ent of  custom,  it  has  the  right  to  treat  a  note  so 
made  as  the  equiyalent  of  a  check,  and  as  a  di- 
rection, thererore,  on  the  part  of  the  maker  to 
pay  the  same  on  his  general  account  as  a  de- 
positor. 

The  chancellor  found  both  defenses  in  favor 
of  the  bank,  and  dismissed  the  bill.  Complain- 
ant has  appealed,  assigninff  errors. 

We  will  consider,  first,  the  matter  of  custom. 
The  defendant  introduces  the  testimony  of  the 
officers  of  four  banks  in  the  City  of  Nashyille* 
who  say  that  such  a  custom,  with  certain  mod- 
ifications and  yariations,  preyails  at  their  re- 
fipectiye  banks,  and,  so  far  as  they  know,  at 
the  banks  in  the  dty  generally.  But  these  wit- 
nesses are  not  afl^eed  as  to  the  matter  of  exei^ 
dsing  the  usage. 

Mr.  Porterfleld,  of  the  defendant  bank,  says 
it  is  the  custom  with  his  bank  to  pay  such 
notes,  unless  on  their  face  they  appear  to  haye 
been  given  for  land,  in  which  event  they  are 
not  jMud. 

Mr.  Williams,  of  the  First  National  Bank, 
says  that  while  the  habit  of  his  bank  was  to  pay 
such  notes,  they  did  not  pay  land  notes,  nor 
where  there  was  "some  complication"  about 
them. 

Mr.  Eeith,  of  the  Fourth  National  Bank,^ 
proves  that  it  was  the  custom  of  his  bank  t<y 
pay  such  notes,  and  that  he  knows  of  no  excep- 
tion to  the  rule,  although  his  bank  may  have 
made  some. 

Mr.  Jones,  of  the  American  National  Bank» 
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■ays  that  it  is  the  cnstom  with  his  bank  to  pay 
such  notes,  if  given  by  mercantile  men;  but 
'When  given  by  men  not  so  engaged,  they  ask 
for  instructions,  before  paying;  and  that,  im- 
mediatdy  upon  paying  a  note  under  the  usage 
referred  to,  his  bank  always  gave  written  no- 
tice to  the  depositor  that  such  payment  had 
heen  made. 

If  the  custom  of  this  last  bank  as  to  giving 
notice  had  been  followed  by  the  defendant 
hank,  it  is  probable  that  this  suit  would  never 
have  been  brought,  as  the  complainant  would 
have  had  opportunity  of  protecting  himself  by 
recourse  over  on  the  parties  for  whom  he 
was  accommodation  maker,  as  will  appear  later 
on.  It  is  clearly  proven  that  such  a  custom  was 
not  known  to  tnis  complainant,  who  was  a 
lumber-man,  living  in  a  small  town  in  the 
State  of  Kentucky,  200  or  800  miles  from  Nash- 
ville. 

From  what  has  already  been  stated  as  to  the 
proof  on  this  subject,  it  u  clear  that  the  defend- 
ant cannot  Justify  its  payment  of  the  note  in 
question  upon  the  ground  of  custom.  It  is  well 
settled  that,  to  be  binding,  a  custom  must  be 
general  as  to  place,  and  not  confined  to  any 
particular  bank  or  banks.  It  must  be  certain 
and  uniform,  and  there  must  be  a  reasonable 
ground  to  suppose  that  the  custom  was  known 
to  both  parties  to  the  contract,  as  it  is  upon 
this  supposition  that  the  parties  are  presumed 
to  have  contracted  with  reference  to  it.  Dab- 
ney  v.  Campbdl,  0  Humph.  686;  Saint  v.  Bmiih^ 
1  Coldw.  52;  Adarna  v.  OUerback,  56  U.  8.  15 
How.  545  [14  L.  ed.  8051;  1  Morse,  Banks,  ed. 
1888,  S  9. 

Having  failed,  then,  to  show  a  right  to  pay 
the  note  upon  the  pjound  of  a  usage  or  custom 
bindine  upon  this  complainant,  we  are  con- 
fronted with  the  proposition  that,  independ- 
ent  of  usage,  the  bank  at  whose  place  of  busi- 
ness a  note  is  upon  its  face  made  payable,  has 
the  right  to  treat  the  note  as  a  check,  and 
pay  same,  and  charge  it  up  to  the  account  of 
the  maker,  where  such  maker  is  a  depositor 
of  the  bank.  The  question  is  presented  for  the 
first  time  in  this  State,  although  it  has  received 
the  attention  of  text  writers,  and  been  passed 
upon  by  the  courts  of  other  States,  where  we 
find  a  conflict  of  opinion. 

Under  such  circumstances  it  is  our  duty  to 
determine  the  question  for  ourselves,  upon  rea- 
son and  principle,  and  with  a  due  regard  for 
considerations  of  public  policy  and  convenience, 

Srovided  that,  in  doing  so,  we  do  not  place  our 
tate  in  antagonism  to  the  current  of  authority 
in  this  countnr. 

We  leoognue  the  fact  that  it  is  of  prime  im- 
portance that  the  several  States  in  this  Union 
should,  as  far  as  may  be,  without  doing  vio- 
lence to  well  settled  principles  of  state  Jurispru- 
dence, endeavor  to  briog  about  and  maintain 
as  much  certainty  and  uniformity  of  decision 
on  questions  of  commercial  law  as  can  be  ac- 
complished. In  response  to  this  idea  we  would, 
upon  the  question  now  before  us,  yield  much 
of  the  strong  conviction  we  entertain  thereon 
in  the  endeavor  to  place  ourselves  in  line  with 
the  current  of  authority,  if  a  strong  and  steady 
current  could  be  found,  which  would  not 
threaten  to  engulf  and  destroy  distinctions 
which  have  been  long  and  well  settled  in  this 
State. 

8L.KA. 


While  we  must  concede  that*  the  weight  of 
text  book  authority  is  in  support  of  defend- 
ant's contention,  we  are  unable  to  discover  that 
the  weight  of  Judicial  decision  is  in  the  same 
direction.  Moreover,  we  are  constrained  to 
believe  that  the  contrarv  view  is  more  in  har- 
mony with  well  settled  adjudications  in  this 
State  upon  principles  presenting  analogous 
questions,  and  that  the  current  of  adjudged 
cases  is  certainly  as  strong  in  the  same  di^o- 
tion. 

Let  us  see,  in  the  first  place,  what  is  the  rela- 
tion between  depositor  and  banker.  It  is 
merelv  that  of  debtor  and  creditor,  where  the 
deposit  is  not  a  special  one.  The  monej^  de- 
posited in  the  ordinary  course  of  business  is  at 
once  blended  wltlithe  general  funds  of ,  and  be- 
comes the  proper^  of,  the  bank.  The  depos- 
itor has  only  a  debt  against  the  bank,  payable 
on  demand,  upon  the  presentation  and  sur- 
render of  the  draft  or  order  addressed  to  and 
directing  the  bank  in  unequivocal  terms  to  pay 
the  amount  of  such  draft  to  the  person  therein 
named,  or  to  bearer.  This  order  is  commonly 
known  in  commercial  and  banking  parlance  as 
a  check. 

Reduced  to  its  last  analysis,  then,  the  Ques- 
tion at  issue  here  may  be  said  to  be:  1/  a  creditor 
makes  a  note  payable  to  a  third  party  at  his  debt- 
or's place  of  business,  does  it  operate  as  an  order 
on  the  debtor  to  pay  the  note,  in  the  absence  of 
any  instructions,  and  in  the  absence  of  anv  un- 
derstanding or  agreement  growing  out  of  the 
5»revious  course  of  dealing  between  the  parties? 
n  the  absence  of  authority,  the  question  would 
seem  to  carry  its  own  answer  in  the  negative. 

In  McOtUy,  (Hi,  10  Lea,  147,  this  court  has 
said:  "A  man  who  receives  the  money  as  agent 
of  another  cannot  simply,  in  that  capacity, 
make  an  application  of  such  money  to  U^e  pay* 
ment  of  his  prindpal's  debt  without  the  assent^ 
expressed  or  inipiied,  of  the  principal.  The 
fact  that  the  debt  is  due  to  him  cannot  change 
the  principle.  He  was  bound  to  account  for 
the  money  to  his  principal,  it  is  true,  but  thia 
simply  made  him  his  debtor  to  that  amount. 
If  sued  for  it,  he  might,  under  our  law,  set  off 
his  debt  under  a  plea,  and  then  hold  the  money 
subject  to  such  an  adiustment  of  their  rights. 
But  this  goes  on  the  idea  that  each  is  a  debtor 
to  the  other,  and  not  that  one  debt  has  paid  th^ 
other." 

The  fact  that  the  note  was  payable  ai  the- 
bank  could  not  change  the  principle  aimed  at 
in  the  decision  Just  quoted,  unless  we  are  to 
read  the  words  payable  at  the  bank  as  synonv- 
mous  with  the  words  payable  by  or  through  the 
bank.  It  will  be  admitted  that  there  is  noth- 
ing in  the  primary  meaning  or  general  signifi- 
cation of  the  terms  to  warrant  the  use  of  the 
words  in  the  sense  in  which  thev  are  to  be  un- 
derstood, if  the  contention  of  defendant  is  to 
prevail. 

It  is  equally  plain  that  there  is  nothing  in  the 
origin  and  purpose  of  the  words  "payable  at 
the  bank,"  as  used  in  notes,  to  Justify  the 
meaning  sought  to  be  given  them.  The  lan- 
guage is  no  necessfoy  part  of  the  instrument. 
It  is  as  valid  when  made  payable  generally  as 
when  made  payable  at  anv  particular  place. 

Its  purpose,  as  generally  understocxl,  is  to 
designate  a  place  where  the  holder  may  find 
the  maker,  and  ascertain  whether  the  latter  is 
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readj»  frble  and  williDg  to  pay  the  same;  if  not, 
then,  having  made  demand  at  the  plaoe  desig- 
Dated,  there  remains  nothing  for  the  holder  to 
do  but  give  notice  to  the  indorser  that  such  de- 
mand has  been  made  and  refused,  as  required 
by  the  law-merchant  as  a  condition  precedent 
to  recourse  on  such  indorsers. 

For  a  while,  in  England,  it  was  held  that  a 
failure  to  present  at  the  place  named  on  the 
note  discharged  the  maker,  and  the  conflict  of 
decisions  between  the  Court  of  King's  Bench 
and  the  Court  of  Common  Pleas,  Mfore  the 
decision  of  the  House  of  Lordt  in  1820,  in 
Motoe  V.  Toung,  2  Brod.  &  B.  165,  in  accord- 
ance with  the  decision  of  the  common  pleas, 
reversiniE  the  judgment  of  the  Kin^s  Biench, 
was  finally  settieain  1  and  2  Geo.  I V.  chap.  78, 
which  enacted  that  an  acceptance  "payable  at 
the  house  of  a  banker,  or  other  place,  should 
be  deemed  a  general  acceptance,  unless  the 
words  "and  not  otherwise,  or  elsewhere,"  were 
added.  Bank  of  U.  8.  v.  Smiih,  24  U.  8. 11 
Wheat.  171  [6  L.  ed.  4481. 1  Am.  Lead.Cas.  456, 
♦(864). 

But  the  almost  unbroken  current  of  authori- 
ty in  this  country  is  that,  so  far  as  the  maker 
'Of  a  note  or  the  acceptor  of  a  bill  is  concerned, 
-the  designation  of  a  place  of  payment  does  not 
make  a  conditional  uability  dependent  on  pre- 
sentment and  demand  at  such  place,  but  is  an 
4ibeolute  liability  to  wf  generally;  so  that  prac- 
tically the  insertion  oi  {oe  place  of  payment  is 
-wiUiout  utility,  so  far  as  the  maker  is  concerned. 
And  its  principal,  if  not  its  sole,  office,  practi- 
cally, in  this  country,  now  is  to  dispense  with 
the  inconvenience  and  uncertainty  attending 
the  presentment  and  demand  upon  the  maker 
at  the  proper  plaoe,  to  fix  the  conditional  liabil- 
ity of  indorsers. 

With  the  place  of  payment  designated  on  the 
face  of  the  note,  no  question  can  arise  as  to  due 
diligence,  etc.,  on  the  part  of  the  holder  in  his 
efforts  to  make  demand  on  the  maker.  He  has 
only  to  present  it  at  the  place  named,  without 
regard  to  the  residence  or  place  of  business  of 
the  maker,  and,  if  dishonored,  give  notice  to 
the  indorsers,  and  the  latter  become  liable. 

That  such  is  the  view  taken  by  our  court  of 
the  purpose  and  effect  of  such  a  clause  in  a 
note,  see  Bynum  v.  Appenon,  9  Heisk.  688, 
where  it  is  said:  "By  making  the  note  payable 
at  the  bank,  it  was  fairly  contemplated  by  the 
oarties  that  the  i)ayment  should  be  made  at  the 
bank." 

And  in  Lanfi  v.  Bank  of  Weit  Tennessee,  9 
Heisk.  486,  it  is  said:     "And  if  the  note  be 

Sayable  at  a  particular  bank,  and  before  the 
ay  of  payment  arrives  that  bank  has  no  place 
of  business,  and  ceases  to  exist,  and  another 
does  business  in  the  same  room,  it  is  sufficient 
to  present  the  note  for  payment  at  their  room." 
>  While  the  question  now  under  consideration 
was  not  presented  nor  discussed  in  the  two  cases 
Just  cited,  thev  serve  to  illustrate  the  argument 
that  the  use  oi  said  terms  in  no  sense  converts 
the  note  into  a  check.  If  such  a  clause  in  a 
note  converts  it  into  a  check,  or,  in  the  lan- 
guage of  the  text  books  cited  by  defendant,  is 
tantamount  to  an  order  to  pay  same  out  of  the 
funds  of  the  maker  on  deposit  with  the  bank 
at  which  the  note  Is  made  payable,  it  would 
seem  to  follow  that  the  failure  of  the  holder  to 
present  same,  and  the  subsequent  insolvency  of 
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the  bank,  with  funds  of  the  maker  on  hand 
sufficient  to  pay  same,  would  discharge  the 
latter,  and  cast  the  loss  on  the  holder,  whose 
negligence  was  the  occasion  of  the  loss;  and 
such  Is  the  holding  of  some  of  the  cases  which 
constitute  in  part  the  authority  upon  whidt  the 
text  writers  lay  down  the  principle  contended 
for  here  by  the  defendant  bank.  See  Lazier  ▼. 
Haran,  55  Iowa,  75, 89  Am.  Rep.  167,  referred 
to  by  Mr.  Daniel  in  note  8  to  section  826a  (8d 
ed.)  of  his  valuable  work,  as  justifying  the  text, 
in  this  lanffuace:  "And  other  well  considered 
cases  sustiun  wis  view." 

The  "well  considered  cases"  are  Laner  v. 
H&ran,  iupra,  and  Thatcher  v.  State  Bank,  5 
Sandf.  180;  jEtna  National  Bank  v.  Fourth 
National  Bank,  46  K.  T.  88;  Home  Bank  ▼. 
Newton,  decided  by  the  First  District  Appellate 
Court,  Chicago,  and  reported  in  the  Bankers' 
Magazine  for  July,  1881,  8  Bradw.  568,  which 
we  will  presently  examine. 

The  unsoundness  of  Lazier  ▼.  Horan  is  dem- 
onstrated in  Adame  v.  Haekeneaek  Improvement 
Oommieeian,  44  N.  J.  L.  688, 8,  C.  48  Am.  Rep. 
406,  where,  after  an  able  discussion  of  the  au- 
thorities, it  is  said:  "The  naming  of  a  bank  in 
a  promissory  note  as  the  place  of  payment  does 
not  make  the  banking  association  an  agent  for 
the  collection  of  the  note  or  the  receipt  of  the 
money.  No  power,  authority  or  duty  is  there- 
by conferred  upon  the  banker  in  reference  to 
the  note;  and  the  debtor  cannot  make  the  bank- 
er the  agent  of  the  holder  by  simply  depositing 
with  him  the  funds  to  pay  it  with.^  It  shows 
that  Jjizier  v.  Horan  was  decided  entirely  on 
the  authority  of  section  229,  Story  on  Prom- 
issory Notes. 

No  cases  were  cited  in  support  of  the  propo- 
sition, and  it  overlooked  the  holdings  to  the 
contrary  in  the  English  cases  of  Sebagv.  AM- 
hoi,  4  Maule  &  S.  462;  Twmer  ▼.  Edyden,  4 
Bam.  &  C.  1. 

It  is  also  at  variance  with  Ward  ▼.  Smith,  74 
U.  S.  7  Wall.  447  [19  L.  ed.  207];  WiOiain^ 
port  Gas  Company  v.  Pinkerton,  tio  Pa.  62. 

The  point  decided  in  the  cases  last  cited, 
while  of  course  not  conclusive  of  the  question 
before  us,  is  instructive  by  analogy,  and  estab- 
lishes the  unsoundness  of  the  adjudications  in« 
voked  to  sustain  the  contrary  view. 

Equally  unsound  is  the  case  of  Home  Bank 
V.  NewUm^  from  the  District  Appellate  Court 
of  Chicago.  At  least  it  would  so  appear  from 
the  statement  of  what  it  holds,  as  found  in  the 
note  to  Daniel  on  Negotiable  Instruments, 
above  referred  to,  which  is  all  the  information 
we  have  on  the  subject,  as  we  have  not  had  ac- 
cess to  the  case.  The  quotation  made  there- 
from by  Mr.  Daniel  (Vol.  1,  §  820a.  note  8,  p. 
802)  is  as  follows: 

(1)  "As  it  is  the  duty  of  the  bank  to  pay  its 
customers'  checks,  when  in  funds,  so  at  lea^t 
it  has  authority,  if  it  is  not  under  actual  obli- 
gation, to  pay  his  notes  and  acceptances  made 
payable  at  the  bank. 

(2)  "It  is  a  presumption  of  law  that  if  a  cus- 
tomer does  80  make  payable  or  negotiable  at  a 
bank  any  of  his  paper,  it  is  his  intent  to  havo 
the  same  discharged  from  his  deposit. 

(8)  "Hie  neglect  of  the  hank  to  make  eueh  trp- 
propriaiion  would  aieefiarge  the  indonere  and 
sureties. 

(4)  "The  act  of  thus  making  his  paper  paya« 
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ble  at  a  liank  is  considered  as  much  bis  order 
to  XMiy  ft*  tDouid  be  Ms  c/teek;  and,  if  the  hank 
pay,  without  express  orders  to  the  contrary,  it 
13  a  defense  to  a  suit  by  the  depositor  for  money 
■o  paid. 

<5)  "And  the  rule  seems  to  be  settled  that  if 
a  bank  cutcancei  the  money  to  pay  a  bill  or  note 
of  its  customer,  made  payable  at  the  bank,  it 
may  recover  from  the  depositor  oifor  money 
loaned;  tiie  paper  so  made  i)ayable  being  equiy- 
alent  to  a  request  to  pay. 

(9)  "He  makes  the  bank  his  agent,  with  im- 
plied authority  to  protect  his  credit  by  appro- 
priating his  deposits  to  the  paynent  of  his 
maturing  obligations  made  payable  at  the 
bank." 

The  italics,  and  the  numbering  of  the  i)ara- 
graphs,  are  ours,  made  for  the  purpose  of  em- 
phaffls  and  reference. 

Now,  are  we  willing  to  go  this  far?  Must 
we  establish  as  the  law  of  this  State  the  several 
propositions  above  announced,  each  of  kin,  and 
logically  dependent  one  upon  the  other?  Sure- 
ly not,  unless  compelled  by  the  overwhelming 
weight  of  authority.  Does  it  not  open  a  very 
Pandora's  box  of  evil,  rife  with  liti^tion,  and 
most  hurtful  in  their  character?  Does  it  not 
alike  astonish  the  professional  and  lay  mind? 
Does  it  not  introduce,  by  arbitrary  presump- 
tions of  law,  liabilities  not  so  "nommated  m 
the  bond,"  and  impose  upon  parties  to  com- 
mercial paper  responsibilities  not  contemplated 
by  them,  and  hitherto  unknown?  Does  it  not 
inject  into  the  everyday  transactions  of  busi- 
ness men,  where  uniformity  and  certainty 
should  be  the  corner  stone,  elements  of  uncer- 
taintv  and  risk  too  grievous  to  be  borne?  Is 
the  liability  of  indorsers  and  sureties  to  depend 
upon  the  pleasure  of  the  bank  whether  or  no 
it  will  appropriate  the  deposits  of  the  maker  to 
the  payment  of  his  notes,  under  the  1st  and  8d 
propositions  above? 

If  the  banks  should  pay  checks  drawn  on 
the  day  of  the  maturity  of  a  note  of  the  maker 
in  favor  of  itself  or  of  a  third  party,  to  the  ex- 
haustion of  the  drawer's  deposits,  is  it  to  be 
liable  to  the  holder  of  the  note  for  not  having 
withheld  sufficient  funds  to  pay  the  latter? 
And  is  a  twin  suit  to  be  bom  out  of  the  same 
transaction  between  the  holder  and  the  sureties 
or  indorsers  as  to  whether  or  not  they  have  been 
thereby  discharged — they,  perhaps,  having 
given  notice  to  the  bank  that  unless  deposits 
sufficient  are  held  they  will  claim  their  dis- 
charge? 

If  the  bank  should,  under  such  notice,  deem 
it  safer  to  withhold  deposits  sufficient  for  the 
note,  is  it  to  then  encounter  a  suit  with  the 
holder  of  a  check  unpaid?  Is  the  maker  of  a 
note,  where  there  has  been  a  total  failure  of 
consideration,  giving  him  a  good  defense  to  the 
note  as  against  the  payee  or  purchaser,  not  in 
due  course  of  trade,  to  be  held  liable  to  the 
bank,  which,  in*  the  absence  of  deposits,  has 
gone  forward,  and  paid  the  note  for  the  maker, 
advancing  the  money  therefor  under  the  6th 
propositioxf,  authorizing  the  bank  to  treat  the 
note  made  payable  months  before  at  its  house 
as  equivalent  to  a  check,  or  request  to  pay? 
On  the  other  hand,  if  the  bank  should  fail  to 
pay  a  note  so  made  payable  where  there  were 
deposits  sufficient,  whereby  the  note  is  pro- 
tested, is  the  bank  to  become  a  defendant  to  a 
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suit  for  damages  for  injury  to  the  credit  and 
business  of  the  maker,  upon  the  authority  of 
the  6th  proposition,  to  the  effect  that  the  note 
so  made  constituted  the  bank  the  maker's  agent 
to  protect  his  credit  out  of  the  latter's  deposits? 

illustrations  of  the  inconvenience  and  hard- 
ships of  the  rule  which  we  are  urged  to  estab- 
lish could  be  multiplied  almost  indefinitely, 
and  are  such  as  to  readily  suegest  themselves 
to  thoughtful  men,  acquainted  with  the  prac- 
tical a  ffairs  of  commercial  life.  To  hold  a  note, 
payable  at  a  particular  bank,  as  tantamount 
to  a  check  on  tne  bank  is  to  confound  distinc- 
tions heretofore  established  and  well  settled  in 
the  adjudications  of  this  State  between  notes 
and  checks. 

A  check  is  defined  to  be  a  written  order  on  a 
bank  directing  it  to  pay  a  certain  sum  of  money. 
A  note  is  the  written  promise  to  pay  another  a 
certain  sum  of  money  at  a  certain  time.  One 
is  payable  on  presentation,  the  other  is  payable 
on  a  day  .'certain.  One  is  entitled  to  days  of 
grace,  the  other  is  not.  One  is  an  order  on  a 
third  party,  the  other  is  the  undertaking  of  the 
party  himself.  One  is  an  appropriation  of  so 
much  money  in  the  banker's  hands,  the  other 
is  a  promise  to  pay.  On  the  check,  ordinarily, 
no  nght  of  action  accrues  until  after  present- 
ment for  payment:  on  the  note,  a  right  of  ac- 
tion against  the  maker  exists  without  such  pre- 
sentment Mair  v.  Bank  of  Tennessee,  11 
Humph.  88;  Mulherrin  v.  Hannum,  2  Yerg. 
81;  J^ingneldy,  Oreen,  7Baxt.  801;  Planter^ 
Bank  v.  Merritt,  7  Heisk.  190;  Brown  v.  Lusk, 
4  Yerg.  216. 

For  these  and  other  considerations  we  cannot 
yield  our  assent  to  the  doctrine  urged  by  the 
defendant,  and  upon  which  the  cause  was  de- 
cided in  the  court  below.  We  hold,  therefore, 
that  there  is  no  implied  authority  for  a  bank  to 
pay  to  a  third  party  a  note  made  payable  at  its 
place  of  business  simply  because  of  the  fact 
that  the  maker  has  funds  sufficient  for  that 
purpose,  in  the  absence  of  any  course  of  deal 
ing  or  previous  instructions  to  so  apply  the  de- 
posits. 

Nor  are  we  without  express  authority  to  sus- 
tain this  conclusion.  The  Supreme  Court  of 
Illinois,  in  the  case  of  Wood  v.  Merchants  8av, 
L,  A  T,  Go,  41  HI  267,  has  reached  the  same 
result  in  principle.  The  action  was  on  a  note 
payable  at  the  banking  house  of  Conrad.  The 
holder  presented  the  note,  had  it  marked 
"good,"  but  it  was  not  paid.  The  bank  failed, 
and  the  maker  was  sued  on  the  note.  The  de- 
fense was  that  the  maker  had  funds  sufficient 
on  deposit  with  the  bank  to  pay  the  note;  that 
it  was  the  duty  of  the  bank  to  have  paid  it 
when  presented.    The  court  says: 

"Had  Conrad  any  authority,  whatever,  to 
pay  the  note  out  of  the  funds  on  deposit  in  his 
bank  to  the  credit  of  the  maker?  The  custom 
sought  to  be  established  among  bankers  has 
nothing,  in  our  judgment,  to  do  with  the  ques- 
tion, What  is  the  effect  of  making  a  note  pay- 
able at  a  particular  place?  Was  it  ever  before 
heard  that  the  effect  was  to  transfer,  ipso  facto, 
the  money  at  the  place,  belonging  to  the  mak- 
ers, absolutely  to  the  holder,  on  his  presenting 
the  note  at  the  place  of  payment?  There  is  no 
such  rule  in  any  commercial  country,  of  which 
we  have  any  knowledge  .  .  .  We  do  not  un- 
derstand that  the  fact  of  making  a  note  payabU 
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at  a  particnlar  place  amounts  to  an  agreement 
that  the  maker  may  make  a  deposit  at  the  bank 
of  the  amount  of  the  note,  and  thus  discharge 
his  obligation,  and  that  the  money  so  deposited 
is  at  the  risk  of  the  holder  of  the  note.  It  is  a 
mere  designation  of  the  place  where  the  note  is 
to  be  ^d,  not  of  the  person  to  whom  the 
money  is  to  be  paid.  Bj  the  terms  of  the  note 
the  money  was  to  be  paid  by  the  makers  to  the 
payee,  not  to  (and  it  miffht  have  added  by)  Con- 
rad, but  at  Conrad's  oankin^-house  ...  If 
this  be  so,  if  the  holders  of  this  note  were  un- 
der no  obligation  to  present  this  note  at  Con- 
rad's counter,  does  the  fact  that  it  was  pre- 
sented change  the  liability  of  the  party  in  any 
way?  .  .  .  Conrad  had  no  right  to  pay  it,  nor 
could  the  money  be  taken  to  pay  it,  except  by 
means  of  the  verbal  order,  check  or  draft  of 
the  maker  and  depositor." 

The  principle  of  that  case  is  reaffirmed  in 
Ridgely  National  Bank  v.  Patton,  109  Dl.  479. 

In  Scott  y.  Shirk,  60  Ind.  160,  the  court  says: 
''A  bank  of  deposit  has  no  power  to  apply  a 
money  deposit  in  its  possession  belonging  to 
the  maker  of  a  promissory  note  payable  at  such 
bank  to  the  satisfaction  of  such  note  without 
his  consent." 

To  the  same  effect  is  National  Exchange 
Bank  v.  National  Bank  of  North  America,  182 
Mass.  151,  where  the  court  says:  "The  case 
expressly  finds  that  Carrick,  Calvert  &  Co. 
never  had  given  any  authority  to  the  plaintiff 
to  pay  their  notes  out  of  their  funds  on  deposit. 
Such  authority  cannot  be  implied  merely  from 
the  fact  that  they  made  their  notes  payable 
there" — citing,  in  support  of  this  proposition. 
Wood  V.  Merchante'  Savinoe  Company,  41  HI. 
267,  above.  This  was  as  mte  as  186S,  from  a 
State  of  the  highest  authority  on  questions  of 
commercial  law. 

The  case  of  Gordon  v.  MucJder^  91  La.  Ann. 
604,  is  said  to  have  settled,  for  the  State  of  Lou- 
isiana, this  question  in  the  same  manner;  but 
we  have  been  unable  to  examine  this  volume, 
it  being  misplaced  from  our  state  library.  The 
bupremc  Court  of  Missouri,  as  reported  in  the 
text  books,  seems  strongly  to  intimate  a  simi- 
lar holding. 

In  Citizens  Bank  v.  Carson,  82  Mo.  191,  the 
court  is  quoted  as  saying:  "The  bank  is  not 
bound  to  apply  the  deposits,  if  it  has  even  the 
authority  to  do  so." 

The  text  books  generally,  which  are  cited  as 
sustaining  the  defendants  contention,  agree 
that  it  is  not  the  duty  (but  merely  a  privilege, 
that  may  or  may  not  be  exercised  by  the  bank) 
of  the  bank  to  so  apply  deposits  of  the  maker. 
Surely,  this  will  not  do,  to  leave  the  action  of 
the  bank,  upon  which  so  many  important,  not 
to  say  intricate,  rights  of  other  parties  depend, 
open  to  the  uncertainty  that  must  follow  its 
optional  exercise  by  the  bank. 

We  quite  agree  with  Mr.  Daniel,  in  his  work 
on  Negotiable  Instruments  (Vol.  1,  g  8266),  that 
the  question  should  be  settled  definitely,  and 
not  left  to  the  option  of  the  bank.  But  we 
think  it  much  sounder  and  safer  to  hold  t  at. 
in  the  absence  of  instruction,  either  expressed 
or  to  be  implied  from  previous  course  of  deal- 
ings between  the  maker  and  his  banker,  the 
bank  has  no  authority  to  apply  the  funds  of  its 
depositor  to  the  payment  to  third  parties  of 
notes  payable  at  its  bank. 
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We  limit  this  dedsion  to  a  payment  made  to 
a  third  party  because  we  are  not  called  upon  to 
decide  any  but  the  case  before  us,  which,  as  we 
have  seen,  is  one  of  a  payment  to  a  third 
party. 

The  ri^ht  of  the  bank  to  retain  out  of  depos- 
its sufficient  to  pay  itself,  where  the  bank  is 
the  holder  and  owner  of  the  note,  is  quite  a 
different  question,  involving  an  application  of 
the  law  of  set-off,  and  is  not  intended  to  be 
affected  by  anything  said  in  this  opinion. 

We  close  the  citation  of  authority  which  is 
in  accord  with  our  conclusion  by  a  reference  to 
1  Edwards  on  Bills  (8d  ed.  1882),  p.  *166,  §  195, 
where  the  learned  author  says: 

"The  better  opinion  undoubtedly  is  that  the 
bank  has  no  right  to  pay  out  Uie  money  of  a 
depositor  except  upon  lus  order,  or  with  his 
assent " — citing  approvingly  the  41  Illinois  and 
60  Indiana  cases  above  referred  to.  See  also 
Newm.  Bank  Dep.  (1838)  §  119,  p.  120,  where, 
in  the  text,  it  is  said: 

"  A  banker  has  no  right  to  apply  money  on 
deposit  in  his  bank  to  the  payment  of  a  note  of 
the  depositor,  payable  at  the  bank,  without  the 
order  of  the  depositor  " — citing  the  case  already 
referred  to  by  us,  of  Bidgely  National  Bank  v. 
Patton,  109  UL  479. 

If  we  consulted  our  own  convenience  and 
the  necessities  of  the  case,  we  would  end  this 
opinion  here.  But  it  has  been  so  strenuously 
urged  at  the  bar  that  the  great  weight  of 
authority  is  the  other  way,  that  it  becomes 
proper,  if  not  necessary,  to  refer  to  the  author- 
ities upon  which  such  claim  is  predicated.  We 
have  laboriously  and  at  length  examined  every- 
thing that  has  been  available  to  us  that  pre- 
sents the  other  side:  but,  owing  to  the  length 
to  which  a  review  of  cases  ordinarily  leads,  we 
will  try  to  be  brief  in  what  we  have  to  say  in 
relation  thereto. 

It  is  true  that  Bolles  on  Banks  and  Their 
Depositors,  §  408,  and  Morse  in  his  work  on 
Banks  and  Banking,  Vol.  II.  §  657,  and  Pratt 
in  his  Manual  of  Banking  Law,  chap.  IX.  p. 
44,  after  stating  that  there  are  authorities  both 
ways,  say  the  weight  of  authority  is  that  it  is 
the  privilege  of  the  bank  (to  be  exercised  or 
not,  as  it  may  see  proper)  to  appl^  deposits  to 
the  payment  of  a  note  of  the  depositor,  payable 
at  its  bank. 

The  American  cases  cited  by  these  text  writ- 
ers are  the  same,  and  consist  in  the  main 
of  the  following:  MandeoiUe  v.  Union  Bank, 
18  U.  S.  9  Cranch,  9  [8  L.  ed.  6891;  JEtna  Nat, 
Bank  v.  Fourth  Nat,  Bank,  46  K.  Y.  82;  Indig 
V.  National  City  Bank,  80  N.  Y.  106;  Con^ 
mercicU  Nat.  Bank  v.  Eenninger,  105  Pa.  496; 
and  a  very  few  other  cases  where  the  bank  was 
Itself  the  holder  of  the  note.  The  States  rep- 
resented are  not  so  numerous,  as  appears  from 
their  citations,  as  those  who  hold  as  we  do, 
while  the  cases  themselves  wUl  not  stand  close 
scrutiny. 

Great  prominence  is  given  the  case  of  Man- 
deviUe  v.  Union  Bank,  from  the  Supreme  Court 
of  the  United  States,  reported  in  18  U.  8.  9 
Cranch,  9  [8  L.  ed.  689].  All  the  text  books 
quote  the  following  language  from  the  opinion 
in  this  case  pronouncea  by  Chitf  Justice  Mar- 
shall: "  By  making  a  note  negotiable  in  bank, 
the  maker  authorizes  the  bank  to  advance  on 
his  credit  to  the  owner  of  the  note  the  sum  ex- 
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OD  its  face;"  and  announoe  the  doo- 
trine  as  contended  for. 

The  few  cases  in  tbe  same  direction  build 
'vritli  equal  confidence  upon  this  decision.  It 
must  1^  admitted  that,  when  taken  by  itself, 
tbe  language  quoted  does  seem  to  sustain  them. 
Hut.  -when  we  examine  the  facts  in  that  case,  it 
iKcomes  manifest  at  a  glance  that  the  point 
really  decided,  and  to  which  the  language  was 
intended  to  applj[>  is  as  foreign  to  the  question 
x>nsiderinfl: 


are  considering  as  it  could  well  be  and 
relate  at  all  to  oommercial  paper.    The  facts 
of  the  case  were  briefly  these:    MandeyiUe,  a 
eitizen  of  Virginia,  executed  his  note  to  one 
I^ourse  for  |4l0.50,  sixtv  days  after  date,  ru- 
^otiahle  at  the  Union  Bank  of  Georgetown, 
pujfohie  at  the  Bank  qf  Potomac  in  Alexandria. 
On   the  day  of  its  execution,  the  note  was 
negotiated  and  discounted  by  the  Union  Bank 
of  Qeorgetown,  and  the  proceeds  thereof  paid 
over  to  Sfourse.    After  this  Nourse,  becoming 
indebted  to  Mandeyille,  executed  to  him  his 
note,  due  in  sixty  days,  **  negotiable  at  the  Bank 
of  Alexandria,  payable  at  the  Bank  of  Colum- 
bia."   When  the  note  given  by  Mandeville  and 
discounted  by  the  Union  Bank  fell  due  it  was 
not  paid,  and  the  Union  Bank  sued  Mandeville 
thereon.    He  defended,  trying  to  set  ofl  against 
the  note  the  debt  he  held  against  Nourse.    It 
was  insisted  for  Mandeville  that  his  rights 
must  be  determined  according  to  the  laws  of 
Virginia,  the  lex  loH  eontractue;  and  that  un- 
der the  laws  of  that  State  a  defendant  is  allowed 
to  set  off  against  the  assignee  of  a  promissory 
note  any  just  claims  which  he  had  against  the 
original  payee  before  notice  of  the  assignment 
of  the  note.    For  the  bank  it  was  said  that  it 
was  immaterial  by  which  law  the  note  was  to 
be  governed;  for  it  was  made  with  a  view, 
expressed  on  its  face,  to  be  discounted  by 
the  Union  Bank,  whereby  the  defendant  had 
waived  any  offiset  to  which  he  might  otherwise 
have  been  entitled.    The  court,  in  deciding  the 
question,  said,  and  we  give  the  opinion  entire, 
in  hcBc  verba: 

"  It  is  entirely  immateiial  whether  this  ques- 
tion be  governed  by  the  laws  of  Virginia  or  of 
Maryland.  By  neither  of  them  can  the  dis- 
counts claimed  hj  the  plaintiff  in  error  be 
allowed.  By  making  a  note  negotiable  in  bank 
(the  italics  are  ours),  tbe  maker  authorizes  the 
bank  to  advance  on  his  credit  to  the  owner  of 
the  note  the  sum  expressed  on  its  face.  It 
would  be  a  fraud  on  the  bank  to  set  up  off-sets 
against  this  note  in  consequence  of  any  trans- 
actions between  the  parties.  These  off-sets  are 
waived  and  cannot,  after  the  note  has  been  dis- 
counted, be  again  set  up.  The  Judgment  is  to 
be  affirmed,  with  damages  at  the  rate  of  6  per 
cent  per  annum." 

Thus  we  see  that  no  possible  question  arose 
upon  that  part  of  the  note  makins  it  payable  at 
the  Bank  of  Potomac,  nor  vdih  that  bank,  but 
upon  that  part  of  the  note  making  it  negotiable 
at  the  Union  Bank,  and  with  the  latter  bank; 
and  no  question  of  tbe  application  of  bank 
depoHts  in  any  shape  is  presented.  The  only 
matter  considered,  or  that  could  possibly  have 
been  considered,  by  the  court  was  whether  a 
party  having  authorized  a  bank  to  discount  his 
note  could  thereafter  set  off  debts  he  held 
against  the  payee  of  the  note.  The  facts  of 
this  case  were  not  published  in  the  earlier 
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Cfanch  Reports,  which  doubtless  accounts  foi 
the  misconception  of  the  opinion  by  the  usually 
accurate  and  always  learned  text  writers  who 
have  made  it  the  ground  work  of  the  effort  to 
establish  Uie  rule  as  contended  for  by  defend- 
ants in  tbe  case  at  bar.  The  facts  will  be 
found  in  The  Lawyers'  Co-Operative  Pub. 
Go's  Edition  of  the  United  States  Supreme 
Court  Reports. 

The  csise  of  Commercial  National  Bank  v. 
Henninger^  105  Pa.  496,  is  greatly  relied  on  by 
the  text  books  above  referred  to.  There  the 
bank  was  the  holder  and  owner  of  tbe  note, 
and  the  maker  was  B.  F.  Young,  its  cashier. 
At  the  close  of  business  on  the  day  of  the 
maturity  of  the  note  there  were  funds  of  the 
cashier  on  deposit  sufficient  to  pay  it.  Tbe 
cashier,  instead  of  charging  upsaia  note  as^ainst 
his  deposit,  handed  it  to  a  notary  for  protest, 
the  object  being  to  hold  the  indorser  and  com- 
pel him  to  proceed  agaiust  the  maker  in  order 
to  let  in  a  defense  which  the  maker  could  not 
set  up  against  the  bank.  The  suit  was  by  the 
bank  against  the  indorser,  who  claimed  to  be 
discharged  by  the  facts  stated.  The  court, 
among  other  things,  says: 

"  Where  the  depositor  becomes  indebted  to 
the  bank  on  one  or  more  accounts,  and  such 
debts  are  due  and  payable,  the  bank  has  the 
right  to  appl^  any  deposit  he  ma^  have  to  their 
payment;  tms  by  virtue  of  the  right  of  set-off. 
Where  a  general  deposit  is  made  by  one  already 
indebted  to  the  bank,  the  latter  may  appro- 

Sriate  such  deposit  to  the  payment  of  such  in- 
ebtedness." 

And,  while  admitting  that  the  bank  might 
waive  this  right  of  set-off,  so  far  as  it  was  con- 
cerned, yet,  where  the  rights  of  other  parties 
were  concerned,  the  waiver  mi^ht  result  in  re- 
leasing sureties,  the  court  held  the  indorsers 
discbar^d — the  court  illustrating  tbe  ground  of 
the  decision  in  the  following  language: 

**  If  I  am  the  holder  of  As  note,  indorsed  by 
C,  and  when  the  note  matures  I  am  indebted 
to  A  in  an  amount  equal  to  or  exceeding  the 
note,  can  I  have  the  note  protested,  and  hold  C 
as  indorser?  It  is  true  A's  note  is  not  techni- 
cally paid,  but  the  right  to  set-off  exists;  and 
surely  C  may  show,  in  relief  of  his  obligation 
as  surety,  that  I  am  really  the  debtor,  instead 
of  the  creditor,  of  A.  If  this  be  so  l^tween 
individuals,  why  is  it  not  so  between  a  bank 
and  an  individual?*' 

How  far  removed  this  case  is  from  support- 
ing the  doctrine  as  contended  for  here,  is  too 
manifest  to  Justify  elaboration;  yet  it  is  cited 
in  the  text  books  as  sustaining  the  assertion  that 
tbe  weight  of  authority  is  in  favor  of  tbe  ri^ht 
of  a  bank,  without  regard  to  whether  it  is  or 
not  tiie  holder  of  the  note,  to  appropriate  de- 
posits of  the  maker  to  its  payment,  upon  tbe 
idea  that  a  note  made  payable  at  the  bank  is 
tantamount  to  a  check  on  the  bank. 

Let  us  see  next  what  is  in  the  case  of  Indig 
V.  Bank,  80  N.  Y.  100.  Plaintiff  held  a  note 
payable  at  the  bank  at  Lowville.  He  deposited 
it  with  the  defendant  bank  for  collection,  who 
sent  it  by  mail  to  the  bank  of  Lowville.  On 
maturity,  the  bank  of  Lowville  charged  the 
note  up'totbe  maker,  he  having  funds  mere  on 
deposit,  and  forwarded  its  draft  to  defendant. 
The  bank  of  Lowville  failed  before  the  draft 
was  cashed.    The  plaintiff  sued  the  defendant 
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for  the  amount  of  the  note,  which  amount  he 
alleged  was  lost  through  defendant's  negli- 
gence. It  was  insisted  for  the  plaintiff  that 
defendant,  hy  sending  the  note  to  the  hank  of 
Lowville,  constituted  that  hank  its  agent  for 
the  collection  of  it,  and  was  "  therefore  liable 
for  the  proceeds  as  having  been  received  by  the 
bank  oi  Lowville;  the  last  named  bank  being 
deemed  to  have  received  the  proceeds  by  charg- 
ing the  amount  of  the  note  against  its  customer, 
the  maker." 

The  court,  in  response,  says: '  *  We  do  not  think 
that  any  such  agency  was  created.  The  note, 
in  Bofar  as  relates  to  its  presentment  at  the  hank, 
and  the  duties  of  the  bank  in  respect  to  it,  was 
equivalent  to  a  check  drawn  by  the  maker  up- 
on the  bank  where  the  note  was  made  payable" 
—citing  j^Jtna  Nat.  Bank  v.  Fourth  Hat,  Bank, 
4«N.Y.  88. 

We  will  first  observe  that  the  portion  of  the 
opinion  which  we  have  taken  the  liberty  of 
italicizing  is  directlv  in  conflict  with  the  decis- 
ions in  our  own  State  with  reference  to  the 
duties  of  the  holder  of  a  note  so  payable  as  to 
the  non-necessity  of  presentment,  and  over- 
looks and  confuses  the  distinctions  we  have 
already  pointed  out  between  a  check  and  a 
note  as  to  presentment.  The  right  of  the  bank 
of  Lowville  to  pay  the  note  because  made  pay- 
able at  its  place  of  business  was  not  the  issue 
in  that  cause;  but  in  the  argument  upon  the 
nonliability  of  the  defendant  the  court  merely 
assumed,  upon  the  authority  of  the  ^nk  Case, 
in  46  N.  Y.  82,  that  such  was  the  law;  so  that 
for  the  soundness  of  the  doctrine  we  must  turn 
to  the  46  N.  Y.  case. 

When  we  read  the  syllabus,  we  are  told  that 
it  simply  decides  that  a  direction  of  a  bank  de- 
positor to  his  bank  to  pay  out  his  funds  on  his 
notes  due  and  to  become  due,  in  a  certain  order, 
creates  no  trust  in  favor  of  the  holders  of  such 
notes,  and  that  they  have  no  right  of  action 
against  the  bank  for  its  failure  to  comply  with 
the  depositor's  instructions.  The  facts  were 
that  the  Florence  Mills,  a  Connecticut  corpora- 
tion, had  made  two  notes,  payable  at  the 
counter  of  the  defendant  One  fell  due  April 
second,  and  the  other,  Apnl  4.  The  note  fall- 
ing due  on  the  second  or  April  was  presented 
for  payment,  and  protested  for  nonpayment. 
On  third  of  April  the  mills  company  sent  a  letter 
to  the  bank,  containing  a  draft  (which,  with  a 
small  balance  to  the  credit  of  the  mills,  was 
sufficient  to  pay  either  note,  both  being  for  the 
same  amount),  with  directions  to  credit  their 
account  with  the  draft,  and  then  to  pav  their  note 
falling  due  on  the  4th.  The  draft  was  col- 
lected on  the  third,  the  day  it  was  received; 
and  on  the  same  day  the  bank  paid  the  note 
that  had  been  protested  on  the  second.  The 
note  due  on  the  4th  not  being  paid,  the  holder 
sued  the  defendaot,  insisting  that  the  letter 
directing  how  the  proceeds  oi  the  draft  should 
be  applied,  operated  as  an  equitable  assignment 
or  appropriation  of  the  proceeds  to  the  pay- 
ment of  Its  note  falling  due  on  the  4th.  This 
alone  was  the  issue,  and  such  was  the  reporter's 
understanding  of  it,  as  shown  by  the  sylla- 
bus. 

The  opinion  takes  a  much,  wider  range,  and 
does  announce  the  doctrine  as  broadly  as  here 
contended  for,  that  a  note  payable  at  a  partic- 
uhr  bank  is  in  substance  a  check.    But  that 
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part  of  the  opinion  making  the  announcement 
is  without  any  citation  of  authority  or  prootiB» 
of  reasoning  to  sustain  it,  and  it  is  difficult  to 
understand  exactly  upon  what  the  court  pred- 
icated its  opinion  that  the  note  was  the  equiva- 
lent of  a  check.  In  two  paragraphs  it  seems  to 
be  placed  upon  the  agreement  or  understand- 
ing of  the  parties,  and  in  another  upon  com- 
mercial usage,  while  in  another  it  seems  to  be 
predicated  upon  the  legal  c^ect  of  Uie  note  so 
written.  Nor  does  it  appear  that  the  defendant 
bank  was  not  itself  the  owner  of  the  past-due 
note  to  which  the  deposit  was  applied  m  viola- 
tion of  the  instructions  of  the  depositor. 

Moreover,  the  opinion  was  by  a  divided  court. 
Chief  Justice  Church,  dissentmg;  so  that  our 
answer  to  this  case,  which  is  much  relied  on  by 
the  defense  here,  is  that  what  is  said  concern- 
ing the  question  now  before  us  was  incidental 
merely,  unsupported  by  reason  or  authority, 
and  with  an  ambi^ity  of  statement  of  facts,  so 
far  as  this  question  is  concerned;  and  we  may  be 
permitted  to  add  that  on  the  very  point  decided 
It  is  of  most  questionable  soundness.  It  virt- 
ually holds  that  a  customer  of  a  bank  cannot 
make  a  deposit,  with  instructions  accomi)any- 
ing  the  same  to  apply  proceeds  to  a  note  of  the 
depositor  maturing  on  the  succeeding  day,  that 
would  prevent  the  bank  from  applying  the 
proceeds  to  a  note  past  due  before  the  deposit 
was  made.  It  seems  not  only  to  create  a  new 
law  for  banks,  but  it  strikes  down  the  well 
established  rieht  of  a  debtor,  unable  to  pay 
two  debts,  to  direct  and  control  the  application 
of  his  payments  to  the  one  he  may  prefer. 
The  authority  of  such  a  decision,  viewed  from 
any  standpoint,  is  not  sufficient  to  overturn 
our  convictions,  nor  break  the  force  of  the  wcU 
considered  cases  holding  to  the  contrary. 

In  Pease  Y.  Warren,  29  MicJi.  9,  Judge  Cooley 
says:  '*  It  cannot  be  pretended  that  the  making 
a  note  payable  at  a  particular  bank  can  make 
the  bank  the  agent  of  the  payee  to  receive  pay- 
ment. "  And,  we  ask,  would  this  not  be  just  aa 
fair  and  reasonable  reading  of  the  terms  as  it 
is  to  construe  them  to  make  the  bank  the  agent 
of  the  payor  to  make  payment?  They  would 
serve  the  one  purpose  as  well  as  the  other,  and 
there  is  as  much  authority  for  the  one  holding 
as  the  other;  and  several  of  the  cases  cited  as 
sustaining  the  defendant's  contention  here  do 
go  to  the  very  point  of  deciding  what  Judge 
Cooley  says  is  not  law.  Such  is  the  decision 
in  Lazier  v.  Horan,  55  Iowa,  75,  already  here- 
in referred  to. 

It  is  true  that  Mr.  Daniel,  in  the  third  edi- 
tion (Vol.  1,  §  826a)  of  his  valuable  work  on 
Negotiable  Instruments,  says  that  in  his  previ- 
ous editions  he  had  taken  a  different  view,  but 
that  he  is  now  of  opinion  that  he  was  wrong, 
and  that  "upon  principle  and  authority  we 
should  say  that  a  banker  at  whose  place  of  busi- 
ness negotiable  paper  is  made  payable  may 
apply  to  its  payment  funds  of  the  maker  on 
deposit,  at  its  maturity;  the  relations  of  banker 
and  customer,  and  the  terms  of  the  instrument 
justifying  the  inference  that  the  customer  in- 
tended this  to  be  done"— citing,  in  note,  the 
case  of  Tndig  v.  National  City  Bank,  80  N.  Y. 
106;  and  adds  in  the  text: 

''And  other  well  considered  cases  sustain  this 
view,**  referring  to  Lazier  v.  Horan,  Thntcher 
V.  State  Bank,  JEtna  Nat,  Bank  v.  Hburth 
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ifat  Bank,  Aud  the  case  of  Home  Bank  v.  JSfew- 
ton,  already  so  freely  quoted  from  by  us. 

While  we  entertdn  for  this  distinguished  au- 
thor  the  highest  respect  for  bis  learning  and 
accuracy  [and  the  writer  especially  esteeming 
him  no  less  highly  personally  than  profession- 
ally], we  are  constrained  to  believe  that  the 
▼iew  expressed  in  the  previous  editions  of  his 
work  is  sounder,  and  more  in  keeping  with 
authority  and  reason,  and  the  necessities  of  the 
large  interests  concerned,  than  is  found  in  the 
last.  There  is  no  new  light  shed  on  Uiis  sub- 
ject that,  in  our  opinion.  Justifies  the  change  of 
view.  This  author  seems  to  consider  separate- 
ly the  rule  as  applied  to  acceptances  and  to 
notes;  and  as  to  acceptances,  he  says:  "It  may 
be  r^arded  as  well  settled  law  in  England  that 
an  acceptance  payable  at  a  particular  banker's 
is  tantamount  to  an  order  on  the  banker  to  pay 
same  to  the  person  who,  according  to  the  law- 
merchant,  is  capable  of  giving  a  gw>d  discharge 
to  the  bill. 

In  support  of  this  he  cites,  in  note  8,  $  828a; 
Bobarts  v.  Tucker,  16  Ad.  &  E.  N.  S.  678; 
Kymer  v.  Laurie,  18  L.  J.  N.  S.  Q.  B.  218; 
ForsUr  v.  Clements,  2  Campb.  17;  and,  in  ad- 
dition thereto,  Thompson,  Chitty,  Parsons, 
Byles,  and  Edwards,  on  Bills. 

Of  the  text  books  cited,  Edwards,  as  we  have 
already  seen,  takes  a  different  view,  while  the 
others  refer  to  the  same  cases  that  Mr.  Daniel 
does,  as  far  as  they  were  extant  at  time  of 
publication — their  text  adding  nothing  thereto 
germane  to  the  point  under  discussion. 

Having  already  extended  this  opinion  beyond 
what  is  deemed  necessary  by  the  writer,  we 
will  undertake  to  go  into  but  one  of  the  Enfflisb 
cases  referred  to,  although  ttiey  have  all  b^n 
considered.  Bobarts  v.  Tucker,  16  Ad.  &  E. 
N.  S.  678,  was  where  the  banker  paid  an  ac- 
ceptance of  the  Pelican  Life  Insurance  Com- 
pany, payable  at  such  banker's,  upon  a  forged 
indoTsement  This  payment  was  ciebited  to  the 
company  on  lis  passbook,  and  returned  to  it  by 
the  banker,  and  the  company  credited  its  banker 
on  its  books.  Subsequently  the  company  was 
compelled  to  pay  the  amount  thereof  to  the  true 
owner  of  the  acceptance,  and  thereupon  brought 
this  suit  against  the  banker.  The  first  count  in 
[>1aintifr8  declaration  alleges  that,  in  considera- 
tion of  certain  money  loaned  by  it  to  the  de- 
fendant banker,  and  of  the  agreement  to  retain 
and  employ  the  defendant  as  the  banker  of 
plaintiff,  the  defendant  undertook  and  promised 
the  company,  to  the  extent  of  money  so  lent,  to 
pay  to  the  lawful  holder  t/iereof  all  such  biUs  of 
exchange  as  should  be  accepted  by  the  company, 
payable  at  the  banker's  house;  and  that  not  re- 
^rding,  etc.,  the  defendant  had  charged  plaint- 
iff with  an  acceptance  that  had  been  paid  to 
persons  not  legally  authorized  to  receive  pay- 
ment and  gi  ve  an  acquittance,  etc.  The  second 
count  was  for  money  loaned,  account  stated, 
etc.  The  contest  was  whether  the  course  of 
dealing  between  the  bank  and  its  customer  cre- 
ating the  obliiration  of  the  banker  to  pay  his 
customer's  acceptance  made  payable  at  the  place 
of  business  of  the  banker  rendered  the  latter  lia- 
ble if  he  paid  same  upon  a  forged  indorsement, 
it  being  conceded  that  the  act  of  acceptance  was 
a  ^aranty  of  the  genuineness  of  the  drawer's 
aicnature.  The  court  decided  that  the  bank- 
ers authority  to  pay  was  limited  to  the  payment 
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of  senuine  indorsements;  the  court  adding  that, 
"If  bankers  wish  to  avoid  the  responsibuity  of 
deciding  on  the  genuineness  of  iadorsements, 
they  may  require  their  customers  to  domici] 
their  bills  at  their  own  ofllces,  and  to  honor 
them  by  giving  a  check  upon  the  banker." 

And  it  was  in  this  connection  that  Parke. 
B,,  used  the  language  that  has  been  made  the 
basis  of  the  announcement  by  the  text  writers 
of  the  doctrine  contended  for;  the  latter  losing 
sight  of,  as  we  think,  the  custom  and  course  of 
dealing,  if  not  an  express  agreement,  that  by 
reason  of  the  deposit  or  lendmg  of  the  funds  to 
the  banker  the  latter  undertook  to  protect  the 
credit  of  the  customer,  under  which,  if  he  failed 
to  do  so,  the  banker  became  liable  to  an  action 
by  his  customer  for  permitting  him  to  be  dis- 
honored, dee  Martetti  y.  WiUiams,  1  Bam.  <& 
Ad.  416;  Whitaker  v.  Bank  of  England^  1 
Oromp.  M.  &  R.  744. 

Recognizing  the  mutuality  of  the  obligation » 
it  was  said  by  Maule,  J,,  in  Bobarts  v.  Tucker, 
supra,  that  "It  is  a  hardship  on  a  banker  if  he 
must  either  pay  the  bill  at  once  at  the  peril  of 
an  indorsement  proving  a  forgery,  or  dishonor 
the  bill  at  the  risk  of  an  action  against  him  by 
his  customer." 

FoTster  v.  Clements,  2  Campb.  17,  cited  by 
Mr.  Daniel,  and  other  text  writers,  was  a  case 
presenting  for  adjudication  the  same  question 
presented  in  Bobarts  v.  Tucker,  differing  from 
It  only  in  the  fact  that  in  Forster  v.  Clements 
the  banker  had  paid  the  acceptance  without 
funds,  and  then  sued  the  acceptor,  its  customer. 
The  acceptor  defended  upon  the  ground  that 
the  bank  bad  not  proven  the  genuineness  of  the 
first  indorser's  signature.  The  custom  to  pay 
was  assumed. 

If  we  are  to  ingraft  upon  the  law  of  this  State 
what  is  said  to  be  the  English  rule,  authorizing 
the  bank  to  treat  the  paper  made  payable  at  its 
place  of  business  as  tantamount  to  a  check,  we 
should  do  so,  not  in  part,  as  the  few  American 
cases  relied  on  do,  but  as  a  whole,  and  carry 
with  it  an  obligation  and  duty  upon  the  bank 
to  pay,  so  that,  upon  failure  to  do  so,  it  must 
be  liable  to  an  action  for  damages  for  injury  to 
the  credit  of  its  customer.  Well  might  the 
banks  pray  to  be  delivered  from  their  friends  if 
the  rule  contended  for  is  to  be  established  in 
this  State,  with  all  of  its  attendant  uncertaintiea 
and  dangerous  liabilities. 

Without  referring  further  to  the  cases  cited 
in  the  text  books,  they  may  be  classed  as  rest- 
ing either  on  custom  well  established,  or  course 
of  dealing  between  the  parties  thereto,  or  to  pa- 
per owned  and  held  by  the  bank  at  maturity^ 
where  the  principle  of  set  off  has  been  applied. 
Without  further  discussion,  we  hold,  on  this 
branch  of  the  case,  the  decree  of  the  chancellor 
was  erroneous,  and  should  be  reversed. 

Of  course  it  is  needless  to  add  that  there  la 
nothing  to  prevent  any  depositor  from  makine: 
such  agreement  with  his  bank  as  to  the  protec- 
tion of  his  paper.  We  merely  hold  that,  in  the 
absence  of  an  understanding,  the  bank  pays  at 
its  peril. 

One  other  question  remains  to  be  disposed  of: 
For  the  defendant  it  is  urged  that  if  it  be  held 
that  the  bank  had  no  authority  to  pay  the  note, 
then  they  ask  to  be  permitted  to  rely  upon  such 
payment  as  a  set-oft  against  complainant's  de- 
mand; and  the  note  is  filed  with  the  answer^ 
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showing  the  indorsements  as  given  in  the  open- 
ing statement  of  this  opinion.  The  answer  is 
asked  to  be  taken  as  a  citiss  bill,  but  no  process 
is  issued. 

Without  determining  whether  this  matter 
could  or  could  not  be  made  in  answer  merely, 
without  cross  bill,  it  is  sufficient  to  say  that  m 
whatever  form  presented  it  would  be  unavail- 
ing  to  the  defendant  under  the  proof  in  this 
case,  which  shows  that  by  reason  of  such  un- 
authorized payment,  and  the  failure  of  the  bank 
to  notify  the  complainant  thereof,  the  latter  bad 
a  settlement  with  J.  D.  Garter  &  Co.,  the  par- 
ties primarily  liable,  as  between  themselves  and 
compl^nant,  subsequent  to  such  payment,  and 
in  ignorance  thereof,  wherein  complainant  al- 
lowed Carter  &  Co.  credit  for  the  amount  of 
said  note  upon  the  assumption  that  they  had, 
in  accordance  with  their  contract,  paid  the  same. 
In  consequence  of  all  of  which,  together  with 
Che  subsequent  insolvency,  and  removal  from 
the  State,  of  Carter  &  Co.,  before  any  knowl- 
edge that  his  deposits  had  been  applied,  the 
complainant  has  lost  recourse  over  on  the  par- 
ties primarily  liable  thereon.  So  that  to  allow 
the  set-off  would  be  to  cast  upon  complain- 
ant the  loss  resulting  from  the  unauthorized  act 
of  the  defendant. 

Under  the  facts  of  this  case  the  complainant's 
equity  is  superior  to  any  right  of  set-off  which 
the  defendant  might  otherwise  have  had. 

fjft  the  decree  be  reterscd,  and  judgment  here 
for  the  complainant,  tcit/i  interest  and  costs, 

Lurton, «/.,  dissents  from  the  foregoing. 


LOUISVILLE  &  NASHVILLE  R.  CO., 

Appt., 

V. 

Q.  M.  MARTIN. 
(....Tenn ) 

A  brakemaji  on  the  Ibrward  end  of  a 
treight  train  which  la  uncoupled  or  broken  in 
two,  having  the  conductor  on  the  rear  end,  al- 
though, under  the  rules  of  the  company  the  right 
to  command  thereupon  devolves  upon  the  en- 
gioeer,  is  a  fcUow  servant  of  the  latter  until  the 
engineer  avails  himself  of  his  right  to  take  charge 
of  the  train  and  does  take  charge,  and  assumes  to 
direct  and  control  the  movements  of  tiie  brake- 
man;  and  where,  acting  without  directions  from 
the  engineer,  but  in  performance  of  his  duty,  un- 
der the  rules  of  the  company,  the  brakeman  groes 
to  the  rear  end  of  his  fragment  of  the  train,  to  act 
as  lookout,  and  give  signals  to  the  engineer,  if  by 
the  latter^s  negligence  in  suddenly  jerking  the 
train  he  is  thrown  off  and  injured,  he  cannot  re- 
cover, 

(February  26, 1880.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  Circuit  Court  of  Robertson  County  in 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  the  negligence  of  defendant's  serv- 
ant under  whose  control  plaintiff  was  acting. 
Reversed. 

I'he  facts  sufficiently  appear  in  the  opinion 
of  the  court. 

NoTB.— 3f(CMrfer  and  servant. 
See  Muhlman  v.  Union  Pac.  K.  Co.  2  L.  R.  A.  1(2. 
TJ  ]*.  R  A- 


Mr.  Ij«  T.  Cobba  for  appellant. 

Messrs.  H»  C.  Crank  and  J.  L.  Watte  f  oi 

respondent: 

The  instruction  **  That  the  brakeman  being 
subject  to  the  orders  of  the  engineer  was  the 
same  as  acting  under  his  orders/  was  in  accord 
witlx  principles  announced  iji  Haynes  v.  East 
Tenn,  db  Q,  R  Co,  d  Coldw.  2122;  NashviUe  A 
G,  R.  Co,  Y,  Carroll,  6  Heisk.  847;  KnoxviUs 
Iron  Co,  V.  Dobson,  7  Lea,  367;  NathmUe,  C,  A 
St.  L.  R,  Co.  Y,  Wheiess,  10  Lea,  741;  Sast  Ten- 
nessee db  W.  If.  C.  R.  Co.  Y.  CoUins,  85  Tenn. 
227;  Ragsdale  y.  Memphis  dk  C.  R.  Co.  8  Baxt. 
428;  and  East  Tenn.  V.  dt  0.  R.  Co,  y.  De  Ar- 
mond,  86  Tenn.  78. 

Folkea,  J.,  delivered  the  opinion  of  the 
court: 

Defendant  in  error  was  a  brakeman  in  the 
employ  of  the  railroad,  and  while  so  engaged 
was  iniured  to  the  extent  of  havine  his  foot 
crushed  by  being  thrown  violently  to  the 
ground  from  the  top  of  a  car,  by  the  negli- 
gence of  the  engineer,  who,  as  it  is  allied  in 
tne  declaration,  was  at  the  time  of  the  mlury 
in  charge  of  the  train,  in  consequence  of  the 
absence  of  the  conductor,  so  that  the  defend- 
ant in  error  was  under  the  control  and  subject 
to  the  orders  of  the  engineer. 

There  was  a  verdict  and  judgment  for  de- 
fendant in  error  in  the  sum  of  ^500. 

New  trial  being  refused,  the  railroad  com- 
pany has  brought  the  case  here  by  an  appeal  in 
error.  Several  errors  are  assigned,  but,  under 
the  view  we  have  taken  of  the  case,  it  will  be 
necessary  to  dispose  of  only  one  of  them. 

After  the  court  had  given  his  charge  to  the 
jiuy,  and  had  given  several  special  requests  of 
the  defendant,  the  plaintiff  asked  this  charge, 
which  was  by  tiie  court  |2^ven,  viz.:  "The 
court  instructs  you  that  being  subject  to  the 
orders  of  the  engineer  is  the  same,  in  effect,  as 
acting  under  the  orders  of  the  engineer,  as  you 
have  been  instructed;  but  in  either  case  it  must 
be  by  the  rules  and  orders  of  the  defendant,  to 
be  lawful" 

This  is  manifestly  erroneous.  The  court 
had,  in  its  main  charge,  laid  down  the  general 
doctrine  with  reference  to  fellow  servants  and 
to  superior.  The  Jury  had  been  made  to  un- 
derstand that,  if  the  injury  was  inflicted  by  a 
fellow  servant,  the  plaintiff  could  not  recover, 
because  he  is  held  to  have  entered  into  the  serv- 
ice, and  been  compensated  therefor,  with  ref- 
erence to  the  risk  assumed  by  him  of  injury 
from  the  carelessness  of  those  who  occupy  to- 
wards him  the  position  of  fellow  servanta 
They  had  also  been  told  that  while  the  engineer 
was,  ordinarily,  a  fellow  8ervant  with  the  brake- 
man,  the  former  might,  under  the  rules  or 
orders  of  the  common  master,  become  the  su- 
perior of  the  latter,  with  right  and  duty  to 
control  and  direct  him;  and  that,  when  the 
engineer  did  so  assume  and  exercise  towards 
the  brakeman  the  authority  so  conferred  upon 
him,  be  became  for  the  time  being  the  repre- 
sentative of  the  master;  and  the  master  would 
be  liable  to  the  brakeman  for  the  negligence  of 
the  superior. 

Now,  to  follow  these  general  statements  of 
the  charge,  wiUi  the  special  one  given  at  the 
request  of  the  plaintiff,  was  to  neutralize  and 
destroy  what  had  theretofore  been  said.    It 
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'▼iitnany  and  subBtantially  told  tbe  jury  that 
if,  at  the  time  of  the  injury,  the  engineer  was 
in  tbe  position  where,  under  the  lawful  rules 
and  orders  of  the  company,  he  might  have 
taken  charge  of  the  train,  and  directed  the 
movements  of  the  brakeman,  the  company 
'would  be  liable  for  the  engineer's  negligence, 
as  much  so,  and  to  the  same  extent,  as  if  he 
had  in  fact  taken  charge  and  given  orders,  and 
tieen  at  the  time  engaged  in  the  exercise  of  his 
superior  authority— the  error  of  which  is  made 
the  more  apparent  when  applied  to  the  facts  of 
this  case. 

The  record  shows  that  the  train,  being  a 
freight,  had,  while  en  route  between  £vans- 
vUle  and  Nashville,  become  uncoupled  or 
broken  in  two.  On  the  front  there  were  the 
engineer,  the  fireman  and  the  defendant  in  er- 
ror, who  was  the  front  brakeman;  leaving  the 
other  two  brakemen  and  the  conductor  on  the 
rear  fragment  of  the  disconnected  train.  That 
under  the  rules  of  the  company,  in  such  a  con- 
tingency, it  was  the  duty  of  the  front  brake- 
man  to  hasten  to  the  rear  end  of  his  fragment 
of  the  train,  for  the  purpose  of  ascertaining 
whether,  in  the  act  of  separating,  any  timbers 
had  been  detached,  which  were  dragging  on  tbe 
track,  and  which  mieht  injure  or  derail  the 
front  section,  should  It  undertake  to  back,  or 
hurt  the  rear  section,  should  its  own  impetus 
bring  it  in  contact  with  such  wreckage.  It 
was  his  duty,  also,  to  look  out  for  the  rear  sec- 
tion, and  by  signals  direct  and  regulate  the 
movements  of  the  engineer,  so  that  he  might 
move  forward  more  rapidly,  if  in  danger  of 
being  run  into  by  the  rear  section,  or  stop,  and 
move  back  to  recapture  the  detached  portion 
of  the  train. 

Tbe  same  rules  made  it  imperatively  the 
duty  of  the  engineer  to  observe  and  obey  the 
signals  of  the  brakeman  so  on  the  lookout. 
The  engineer  had  no  right  to  stop,  retreat,  in- 
crease or  slacken  bis  speed,  unless  and  except  in 
response  to  the  signals  of  the  brakeman,  if  tbe 
latter  was  at  his  poet  engaged  in  the  discharge  of 
his  duties.  These  rules  were  known  to  bot h  en- 
gineer and  brakeman,  and  each  was  in  the  dis- 
charge of  his  respective  duties  when  the  in  jury 
to  the  brakeman  was  inflicted.  The  engineer 
had  given  no  orders  or  instructions  to  the  brake- 
man;  had  done  and  said  nothing  indicative  of 
a  purpose  to  assume  tbe  functions  of  the  con- 
ductor, nor  to  take  charge  of  the  train  in  any 
manner. 

The  brakeman  says,  himself,  that  the  engin- 
eer did  not  direct  him  to  go  to  tbe  position 
from  which  he  was  injured,  nor  direct  nor  as- 
sume to  control  his  movements  in  any  way; 
that  he  went  back  because  it  was  his  auty  to 
go,  for  the  purpose  already  stated;  that  while 
so  engaged,  and  within  about  three  feet  of  the 
rear  end  of  the  rear  car  on  the  front  section  of 
the  broken  train,  the  engineer,  having  shut  ofl 
steam,  which  slackened  the  speed  of  the  train, 
then  "  suddenly  jerked  the  train  forward,  and 
I  was  thrown  off  behind  on  the  roadbed.  I 
had  given  the  engineer  no  signal  to  go  for- 
ward." 

It  is  true  that  the  engineer  denies  that  he 
cave  any  sudden  jerk,  and  says  that,  when  he 
found  the  brakeman  was  no  longer  at  his 
post,  he  went  back,  and  picked  him  up,  and, 
when  asked  how  he  happened  to  fall,  the  brake- 
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man  said  that  he  had  accidentally  walke<l  off, 
but  this  is  the  only  difference  tietween  them; 
for,  as  to  the  action  of  the  brakeman  in  going 
back,  they  agree  that  the  en^neer  gave  no  or- 
ders, and  dia  nothing  indicating  a  purpose  to 
take  charge  of  the  train. 

It  was  also  in  proof  that  when  the  conduct- 
or is  cut  off  from  his  train,  by  the  parting  of 
his  train  or  otherwise,  the  right  to  command 
devolves  upon  the  engineer;  and,  if  he  has  no 
brakeman  on  his  part  of  the  train  when  such 
accident  happens,  it  is  his  duty  to  send  his  fire- 
man to  the  rear  of  his  train  to  discharge  the 
duties  of  lookout,  as  already  detailed,  as  x)er- 
taining  to  the  brakeman  in  such  an  emerc^ncy. 

We  have  a  case,  therefore,  where  the  brake- 
man  is  injured  by  the  negligence  of  the  engin- 
eer of  the  same  train,  while  each  is  in  the  dis- 
charge of  his  respective  duties.  A  contingency 
has  happened  which,  under  the  rules  of  the 
company,  autboiizes  the  engineer  to  take 
charge,  and  direct  the  movements  of  the  brake- 
man;  but  inasmuch  as  the  brakeman  is  doing, 
under  general  orders  of  the  company,  what  he 
is  required  to  do,  and  what  is  the  best  thing  to 
be  done  for  the  safety  of  the  lives  of  the  em- 
ployes, and  the  preservation  of  the  propeiiy  of 
the  company,  tbe  engineer  has  no  occasion  to 
take  charge,  and  does  not  take  charge,  as  con- 
ductor, nor  give  any  directions,  nor  do  any  act 
which,  as  conductor,  be  might  be  allowed  to 
do,  but  confines  bis  conduct  entirely  to  his  du- 
ties and  functions  as  engineer. 

In  such  a  case  the  negligence  is  the  negli- 
gence of  a  fellow  servant  of  the  brakeman,  and 
the  company  is  not  responsible.  This  is  clear, 
upon  well  considered  adjudications  of  this 
court  which  have  settled  principles  that  con- 
trol tbe  disposition  of  this  cause. 

See  Naalitille  Railroad  Company  v.  Whelew, 
10  Lea,  741,  where  it  is  held  that  the  engineer 
is  a  fellow  servant  of  a  brakeman  on  the  same 
train.  This  was  a  case  where  the  conductor 
had  ordered  certain  cars  to  be  coupled,  and  had 
then  left  the  engineer  and  brakeman  to  exe- 
cute the  order.  Jvdge  McFarland,  in  his  elab- 
orate and  learned  discussion  of  the  case,  says, 
among  other  things:  "  In  many  movements  the 
engineer  and  brakeman  act  in  accordance  with 
general  regulations,  and  a  general  knowledge 
of  their  duties,  and  without  any  special  or- 
ders." 

Such  is  the  case  at  bar. 

Again:  "  They  were  engaged  in  a  common 
service;  each  performing  his  particular  part 
.  .  .  But  the  engineer  did  not  assume  any  su- 
pervision of  the  work,  or  give  any  orders  in 
regard  to  it.  and  the  plaintiff  cannot,  in  any 
fair  sense,  be  said  to  have  been  acting  in  this 
particular  matter  under  the  orders,  either  ex- 
press or  implied,  of  the  engineer." 

So  it  is  here. 

This  distinction  is  recognized  in  Nashtille 
Railroad  Company  v.  Handman,  18  Lea,  423; 
East  Tenn.  db  ^,  N,  G.  R.  Co.  v.  Collins,  85 
Tenn.  (1  Pickle)  227;  Louisville  d  i\r.  R,  Co.  v. 
Lahr,  86  Tenn.  (2  Pickle)  335— the  latter  case 
making  the  distinction  between  personal  and 
official  negligence  of  one  confessedly,  at  the 
time,  the  superior,  so  far  as  it  affects  the  serv- 
ant's right  to  hold  the  master  liable;  while  the 
case  of  Fox  v.  Sandford,  4  Sneed,  86,  clearly 
points  out  the  line  which  encircles  **afoic- 
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maD/'  and  makes  of  him  a  fellow  servant  so  far 
as  the  master's  liability  is  conoerned,  where,  in 
the  particular  matter  m  which  he  is  enga^  at 
the  time  of  the  iojury,  he  is  acting  as  a  fellow 
servant,  and  not  in  bis  capacity  as  foreman. 

As  is  well  said  in  the  WhdesB  Case,  this  State 
has  gone  as  far  as  it  is  deemed  prudent  or  wise 
to  go  in  recognizing  exceptions  or  modifications 
to  me  doctrine  of  fellow  servants;  and  we  have 
no  desire  to  extend  them  one  step  beyond  the 
point  already  reached. 

The  Circuit  Judge  should  have  charged  the 
Jury  that,  the  engineer  and  brakeman  being, 


ordinarily,  fellow  servants,  the  company  would 
not  be  liable,  under  the  facts  proven  in  tbia 
case,  unless  the  engineer  had  availed  himself 
of  1^  rights  to  take  charge  of  the  train,  and 
had  taken  charge,  and  assumed  to  direct  and 
control  the  movements  of  the  brakeman;  and 
that,  if  both  were  acting  under  orders  or  rulea 
of  the  company  at  the  time — the  brakeman  as 
such,  and  the  engineer  as  such — ^the  negligence 
was  the  negligence  of  a  fellow  servant,  for 
which  the  master  would  not  be  liable. 

Reverse  the  judgment,  and  remand  the  eaum 
for  a  new  trial. 


VIRGINIA   SUPREME   COURT  OF  APPEALS. 


FIRST  NATIONAL  BANK  of  Alexandria, 

Appt. 
c. 
A.  D.  PAYNE  et  al,,    Assignees  of    Payne 

&  Co. 

(....Va.....) 

L  The  rnmrviving  partner  of  aji  insolvent 
frn.wW«»i|^  firm*  aissoived  by  the  death  of  the 
other  partner  before  banking  hours  on  a  certain 
day,  has  no  authority  to  reoelve  drafts  and  checks 
drawn  on  theflnn,  then  in  course  of  transmJasion 
through  the  mails  from  a  collecting  bank,  and 
pay  them  by  charges  against  the  drawers  and 
credit  the  same  to  the  collecting  bank. 

i.  The  ajMd^neee  of  an  inoolTent  l»a.nlring 
llrm»  the  surviving  iMurtner  of  which  has  macfo 
an  assignment,  cannot  hold  as  assets  of  the  firm 
the  proceeds  of  checks  and  drafts  which  were  In 
the  mails  at  the  time  of  the  death  of  the  other 
partJier  one  morning  before  banking  hours,  and 
were  received  by  the  survivor  the  same  day  and 
paid  by  charging  them  against  the  accounts  of 
the  drawers,  the  proceeds  being  placed  to  the 
oredlt  of  the  bank  which  sent  them. 

(March  SM,  1880.) 

APPEAL  by  plaintiff,  from  a  decree  of  tbe 
Circuit  Court  of  Fauquier  County  in  favor 
of  defendants  in  a  suit  to  recover  tbe  proceeds 
of  certain  checks  sent  to  defendants' assignor 
for  collection.    Reversed, 

The  case  is  fully  stated  in  the  opinion. 

Mr,  S.  Ferguson  Beach  for  appellant. 

Messrs,  Brooke  9b  Scott  and  A.  D. 
Payne,  for  appellees: 

Tlie  act  of  the  surviving  partner  of  the  firm 
of  Payne  &  Co.,  to  wit:  the  collection  of  re- 
mittances, received  on  the  9th  day  of  JanuaiTv^^ 
1885,  and  the  crediting  of  the  same  to  the  First 
National  Bank  was  legal;  and  by  this  act  the 
bank  was  bound. 

£ack  partner,  after  dissolution,  and  notwith- 
standing the  dissolution,  has  full  authority  to 
receive  and  pay  money  on  account  of  the  part- 
nership, and  has  the  same  authority  to  deal 
with  the  property  of  the  partnership,  for  part- 
nership purposes,  as  he  had  during  the  contin- 
uance of  the  partnership. 

Nora.— Banfcfna  relation  "between  harOt,  and  d«* 

posi^or. 

See  Fifth  Nat.  Bank  of  Pittsburgh  v.  Ashworth, 
SL.  R.  A.  491.  As  to  minfirlinir  trust  funds,  Phlla. 
Nat  Bank  v.  Dowd,  2  L.  K.  A.  480;  Manufacturers 
Nat.  Bank  v.  Continental  Bank  of  St.  Louis,  2  L.  R. 
A*  000. 

Collecting  bank  cannot  applv  collections  upon 
debts  due  from  othi  r  banks.    Idem, 
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See  Parsons,  Partn.  p.  407;  Lewis  v.  ReiUy,  1 
Q.  B.  849;  1  Parsons,  Bills  &  Notes,  145,  note 
h;  Brockenbrough  ▼.  Haekley,  6  Cal.  61;  Farkn&r 
y.  Stuart,  6  Gratt.  197;  Brawn  y,  Higginbotham, 
6  Leigh,  688:  Jordan  v.  MiUer,  75  Va.  442; 
Bowman  y.  MiUer,  26  Gratt.  881;  Heberton  y. 
Jepherson,  10  Pa.  124. 

Lacjr,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  Fauquier  County,  rendered  on 
the  11th  day  of  January,  1887. 

In  May,  1886,  the  appellant  company,  the 
First  National  Bank  of  Alexandria,  filed  its 
bill  against  the  appellees,  the  assignees  of 
Payne  &  Co., wherein  it  is  set  forth  that  the  said 
the  First  National  Bank  of  Alexandria  was  a 
banking  association  located  in  the  City  of  Alex- 
andria, Y  a.,  which  for  many  years  prior  to  the 
9th  day  of  January,  1885,  had  had  for  their 
oorresi)ODdents a bankingfirm — Payne  &  Co., 
composed  of  Charles  E.  T.  Payne  and  Jamea 
Keith — their  place  of  business  beinff  in  War- 
ren ton,  in  the  County  of  Fauquier,  yk,,  where 
also  were  their  private  residences,  and  Uiat  the 
said  the  First  National  Bank  of  Alexandria 
was  the  conespondent  of  Payne  &  Co.,  in  Alex- 
andria; that  the  relations  between  the  two  bank- 
ing concerns  were  such  as  are  usual  between 
corresponding  banks  and  bankers  keeping  run- 
ning accoimts  with  each  other. 

Collections  in  Warrenton  for  the  First  Na- 
tional Bank  of  Alexandria  were  made  by  Payne 
&  Co. ,  and  collections  in  Alexandria  for  Payne 
&  Co.  were  made  by  the  First  National  Bank 
of  Alexandria,  each  placing  to  the  credit  or 
debit  of  the  other  the  amount  respectiyelj  col- 
lected or  paid  for  such  other,  and  from  time  to 
time  setthng  balances  as  they  should  be  ascer- 
tained. That  during  the  day  of  January  8, 
1885,  the  appellant  receiyed  from  their  other 
correspondents  and  customers  divers  checks 
drawn  on  Payne  &  Co. — to  wit:  sixteen  checks 
amounting  in  the  aggregate  to  $929.13;  also 
three  drafts  on  Fletcher  &  Bro.,  of  Warrenton, 
ag^regaling  $81.08. 

These  several  checks  and  drafts,  in  anticipa- 
tion of  tbeir  payment  and  collection,  were, 
when  received  by  the  appellant,  credited  to  tbe 
respective  parties  from  whom  they  were  r^ 
ceived. 

At  the  same  time  in  anticipation  likewise  of 
tbeir  pavment  and  collection  by  and  through 
Payne  &  Co.,  the  checks  and  drafts  were  also 
charged  to  the  account  of  the  said  Payne  A 
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Co.,  thus  iDcreaaiDg  the  previous  apparent 
Ixdance  due  from  the  said  Payne  &  Co.  to  the 
«ppeUant 

These  credits  and  charges  respectiyely  were 
•object  to  cancellation  by  cross  entry,  accord- 
ini^  to  the  established  and  well  known  usage  of 
business,  in  case  the  checks  and  drafts  should 
Ik  dishonored  when  forwarded  for  payment. 
8aid  checks  and  drafts  were  on  the  same  day,  in 
the  evening  (January  b),  inclosed  in  a  letter  to 
Payne  &  (%.,  with  Uie  usual  direction  to  place 
^e  proceeds  to  the  credit  of  the  First  National 
Bank  of  Alexandria.  That  on  the  early  morn- 
ing of  the  9th,  before  the  commencement  of 
the  business  hours  of  that  day,  and  before  the 
arrival  of  the  letter  In  Warrenton,  the  firm  of 
Payne  &  Co.  was  dissolved  by  the  death  of 
Payne.  That  the  condition  of  the  firm  at  that 
time  was  one  of  deep  insolvency,  a  condition 
which  had  existed  for  not  a  short  time  pre- 
viously, though  wholly  unknown  or  unsuspect- 
ed by  the  First  National  Bank. 

The  letter  with  the  stated  inclosures  reached 
the  bank  on  the  9th,  when,  without  direction 
from  any  source,  as  if  no  legal  interrupt  ion  bad 
occnrred  to  the  receipt  of  deposits  as  usual  by 
the  firm,  the  clerk  of  Payne  &  Co.  paid  the 
check  by  charging  them  against  the  accounts 
of  the  drawers^  and  placed  the  proceeds  of  the 
same  ($929.18)  to  the  credit  of  the  First  Na- 
tional Bank  of  Alexandria  upon  the  books  of  tlie 
dissolved  firm.  That  on  the  12th  of  January 
following  James  Keith,  the  surviving  partner 
of  Payne  &  Co.,  made  an  assignment  to  A.  D. 
Payne,  R.  T.  Scott,  and  Albert  Fletcher,  in 
trust  for  the  benellt  of  the  creditors  of  the  late 
firm,  without  preference;  that  the  said  assignees 
had  taken  possession  of  the  assets  of  the  said 
firm  of  Payne  &  Co.,  among  which  was  the 
said  sum  of  $929.18  which  came  to  the  hands 
of  the  said  assignees  with  notice  of  above  men- 
tioned facts. 

It  is  claimed  that  the  death  of  Cliarles  E.  F. 
Payne,  and  the  consequent  dissolution  of  his 
firm,  terminated  eo  inslanti  the  relations  pre- 
viously subsisting  between  the  said  firm  of 
Payne  &  Co.  and  the  First  Nationtd  Bank;  that 
all  Tjending  direction  by  either  to  the  other 
looking  to  further  transactions,  and  made  in 
contemplation  of  the  continued  existence  of 
those  relations,  was  thereby  revoked;  that,  un- 
der the  circumstances  existing  on  the  arrival 
of  their  letter,  either  the  checks  should  have 
been  returned  unpaid  to  the  First  National 
Bank,  to  be  by  them  returned  to  ^e  respective 
parties  from  whom  they  had  been  received,  or, 
if  paid,  that  the  proceeds  of  their  payment 
should  have  been  remitted  to  the  First  i^ational 
Bank  for  remittance  by  them  in  turn  to  the 
parties  by  whom  they  had  been  drawn;  that 
there  was  no  authority  of  law  nor  by  said  First 
National  Bank  of  Alexandria,  warranting  the 
deposit  of  the  proceeds  of  said  checks  with  the 
dissolved  firm,  and  that,  being  so  deposited,  they 
continue  to  be,  and  are  nqw,  in  equity,  the 
inoncys  of  the  First  National  Bank  of  Alex- 
andria, whether  in  the  hands  of  the  surviving 
partner  of  Payne  &  Co.  or  their  said  assignees, 
the  appellees. 

There  was  no  answer,  but  the  facts  were 
agreed,  and  it  was  laid  before  the  commissioner 
in  chancery  appointed  for  the  purpose  as  a  case 
agreed  that  the  letter  from  the  First  National 
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Bank  of  Alexandria  containing  these  checks 
came  to  hand  on  the  9th  of  Januair  after  the 
dissolution  of  the  firm  by  the  death  of  Payne; 
that  but  one  check  was  paid  over  the  counter 
of  Payne  &  Co.  that  day,  but  that  their  usual 
business  with  correspondents  was  transacted 
that  day;  that  at  8:15  P.  M.  James  Keith,  the 
surviving  partner,  wired  the  Alexandria  Bank 
as  follows: 

Owing  to  the  death  of  Charles  Payne,  the 
banking-house  of  Payne  &  Co.  has  closed  its 
doors  and  goes  at  once  into  liquidation. 

Jam^  Keith. 

At  4:05  P.  M.  of  the  same  day  the  following 
telegram  was  received  by  Keith: 

If  we  send  letter  to-day  will  it  have  attention 
as  usual?  Can  you  remit  balance?  Shall  I 
come  up  in  the  mornins:? 

C.  R.  Hooff,  Cashier. 

At  5:25  P.  M.  it  was  answered  as  follows: 

Do  not  send  letter.  Will  remit  balance  to- 
morrow. Payne  &  Co. 

At  10  A.  M.  of  the  10th  the  foregoing  was 
followed  by  this: 

Are  unable^ to  remit  balance,  as  promised 
yesterday.    James  Keith,  Surviving  Partner. 

The  Alexandria  Bank  responded  on  the  12th 
of  January  as  follows, by  letter: 

Judffe  James  Keith,  Surviving  Piartner,  etc: 

Dear  Sir. — Our  inclosures  of  the  8th  instant— 
ten  hundred  and  ten  dollars  and  sixteen  cents 
— received  by  you  on  the  9th,  after  going  into 
liquidation,  were  placed  to  our  credit,  when, 
under  the  circumstances,  the  amount  should 
have  been  remitted  or  the  inclosures  returned. 
We  bee,  therefore,  that  this  error  may  be  rec- 
tified before  the  matter  becomes  involved  in 
possible  complications.    I  am,  with    respect, 

Yours,  etc.  Chas.  R.  Hooff,  Cashier. 

The  assignees — Fletcher,  Payne  and  Scott — 
replied  to  this,  denying  the  right  claimed,  and 
declining  the  request.  The  matter  was  so  re- 
ferred to  a  master  commissioner,  who  made 
report  against  the  claim  of  the  First  National 
Bank  of  Alexandria  as  to  the  $929.18  aforesaid, 
and  reported  the  said  sum  to  be  a  part  of  the 
social  assets  of  Payne  &  Co.;  that  "\i  is  con- 
tended by  the  bank  that  he  was  not  authorized 
to  pay  the  checks  and  place  the  amounts  to  the 
credit  of  the  bank  on  the  books  of  the  firm  of 
Payne  &  Co.  It  might  be  said  with  equal 
force  that  he  was  not  authorized  to  even  pay 
the  checks  or  collect  them;  yet,  as  seen  above, 
this  last  IB  admitted.  In  your  commissioner's 
opinion  his  authority  in  the  premises  was  such 
as  the  law  confers  on  a  surviving  partner  to 
complete  a  transaction  begun  with  his  firm  be- 
fore its  dissolution." 

And,  farther,  that  the  actions  of  the  bank, 
the  First  National  Bank  of  Alexandria,  consti- 
tute on  their  part  a  complete  ratification  of 
what  Keith  had  done  for  the  late  firm;  and  the 
First  National  Bank  was  as  much  bound  there- 
by as  if  they  had  expressly  authorized  him  so 
to  act. 

The  court  confirmed  this  commissioner's  re- 
port, and  decreed  ac^inst  the  claim  set  up  by 
the  First  National  Bank  of  Alexandria;  where- 
upon the  said  First  National  Bank  of  Alexan- 
dria^ brought  the  case  here  by  appeal. 
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The  controyeny  in  this  case  is  within  a  very 
El  arrow  compass.  It  is  mutual!  v  conceded  that 
the  death  of  any  one  member  of  a  firm  operates 
as  a  dissolution  thereof  as  between  all  the  mem- 
bers, and  that  on  such  dissolution  the  survivor 
has  the  right  to  take  possession  of  the  copart- 
nership assets  and  settle  up  the  affairs  or  the 
Joint  concern. 

And  it  may  be  stated  as  a  settled  proposition 
that  the  power  of  a  partner  to  make  a  contract 
for  the  firm  ceases  upon  the  dissolution  of  the 
firm;  and  the  surviving  partners  or  ezpartners 
can  enter  into  no  contract  wliich  will  bind  the 
estate  of  the  deceased  partner,  except  such  as 
is  appropriate  and  necessary  in  settling  the 
aiTairs  of  the  ca«cem. 

Dissolution  operates  as  a  revocation  of  aU 
authority  for  making  new  contracts;  as  disso- 
lution finds  the  engagements  of  the  company 
they  must  remain  until  liquidated  and  paid. 
J^oodsan  v.  Wood  (Va.)  6  S.  £.  Bep.  277,  and 
cases  cited. 

As  was  said  by  Lord  Kenyon  {AMv,  SuUon, 
8  Esp.  110):  "To  contend  that  this  liability  to 
be  bound  by  the  acts  of  his  partner  extends  to 
time  Bubsequeot  to  the  dissolution  is  to  my 
mind  a  most  monstrous  proposition.  A  man  in 
that  case  can  never  know  when  he  is  to  be  at 
peace  and  to  be  freed  from  all  the  concerns  of 
the  partnership." 

Mr,  JusiieehtoTj  said  in  J5W  v.  Morrison,  26 
U.  8.  1  Pet.  878  [7  L.  ed.  174]:  "The  light  in 
whicdi  we  are  disposed  to  consider  this  question 
is  that  on  a  dissolution  of  a  partnership  no  part- 
ner can  create  a  cause  of  action  against  the 
other  partners  except  by  a  new  authority  com- 
municated to  him  for  tliat  purpose.  It  is  whol- 
ly immaterial  what  is  the  consideration  which 
is  to  raise  such  cause  of  action — ^whether  it  be 
a  supposed  i>re-existing  debt  of  the  partnership 
or  any  auxiliary  jx>nsideration  which  might 
prove  beneficial  to  them.  Unless  adopted  by 
them,  they  are  not  bound  by  it." 

Tlwpaitueiship  of  Pteyne  A  Co.  was  dissolved 
and  ceased  to  exist  as  such  before  banking 
hours  on  the  9tli  of  January.  The  "day,"  in 
banking  parlance,  means  dmply  the  few  hours 
set  apart  oy  usage  as  bankine  hours.  Banking 
hours  are  so  far  recognized  oy  the  courts  that 
any  transaction  in  the  ordinary  course  of  bank- 
ing business,  which  is  be  to  had  with  the  bank  on 
any  day,  must  be  had  within  banking  hours 
upon  that  day. 

The  firm  of  Payne  &  Ck>.,  then,  did  not  exist 
on  the  9th  of  January;  it  was  dissolved  before 
banking  hours.  It  is  admitted  that  the  letter 
of  the  appellant  bank  did  not  reach  its  destina- 
tion until  the  9th.  It  then  never  reached  the 
firm  of  Pavne  &  Co.  at  all,  but  it  came  into  the 
hands  of  the  surviving  partner,  who  claimed 
the  right  to  receive  it  in  the  name  of  the  late 
firm  and  charged  it  to  the  said  extinct  partner- 
ship, and  thus  created  a  debt  against  the  dis- 
solved firm  of  |929. 18.  In  other  words,  on  the 
dlf^solution  of  the  firm,  the  debt  to  the  First 
National  Bank  of  Alexandria,  due  by  the  said 
firm  on  the  last  moment  of  its  existence,  was 
$1,657.68;  whereas,  after  its  dissolution,  by  the 
action  of  its  surviving  partner,  it  was  made  to 
owe  the  said  First  National  Bank  of  Alexan- 
dria $2,486.76,  and  had  incurred  a  debt  if  the 
surviving  partner  had  such  power,  of  $929.18 
after  dissolution.    This  the  surviving  partner 
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could  not  do;  his  powers  do  not  go  so  far.  / 
If  the  question  arose  upon  the  assertion  of  . 
the  right  to  charge  Payne's  estate  with  this, 
agamst  his  personal  representative,  it  must 
be  conceded  that  no  such  right  could  exist 
Whether  the  transaction  was  hurtful  or  bene- 
ficial is  immaterial. 

If  it  be  true  that  Payne  &  Co.  could  not  be 
charged  with  this  as  a  nonexisting  firm,  how 
does  the  case  stand?  The  surviving  partner 
received  this  sum  of  money  destined  for  Payne 
&  Co.,  and  he  was  unable  to  apply  it  as  direct- 
ed. It  was  then  a  sum  of  money  or  a  lot  of 
evidences  of  debt  in  his  hands,  belonging  to  the 
First  National  Bank  of  Alexandria,  with  whose 
instructions  he  could  not  comply.  He  was 
bound  to  obtain  further  instructions  from  his 
principal,  or  return  the  remittance;  he  had  no 
authority  to  apply  it  otherwise  than  as  directed. 
It  was  not  the  property  of  the  late  firm;  it  was 
not  a  debt  due  the  late  firm;  it  could  not  be 
received  nor  i)aid  out  on  account  of  the  part- 
nership.  It  was  in  no  wise  connected  with 
the  late  firm;  it  never  came  into  its  hands  at 
all.  He  could  not  undertake  to  deal  with  it 
as  partnership  property,  and,  if  he  received  it 
and  disposed  oi  it,  it  would  in  no  wise  concern 
the  affairs  of  the  late  firm,  and  the  deceased 

eirtner's  estate  could  not  be  held  bound  for  it 
e  did  not  return  it,  however,  as  has  been  said, 
but  conveyed  in  trust  to  secure  the  debis  of  the 
dissolved  partnership.  This  he  could  not  do» 
because,  as  we  have  said,  it  was  not  the  prop- 
erty of  the  late  firm,  and  could  not  be  bound 
for  the  debts  of  the  deceased  partner  any  more 
than  his  estate  could  be  held  Bable  for  U. 

Having  passed,  then,  actually,  but  unlaw- 
fully, and  without  any  authority,  express  or 
implied,  from  the  real  owners  into  the  hands 
of  the  appellee  trustees,  can  it  be  reclaimed? 

It  apt)eai8  to  be  easily  and  clearly  traceable 
upon  the  books  of  the  late  concern,  placed 
there  after  there  was  no  such  firm;  no  checka 
have  been  drawn  against  it;  it  has  remained 
unchained  in  any  respect,  and  there  1b  no  dif- 
ficulty m  tracing  and  identifying  it.  It  doea 
not  belong  to  the  assignees,  because  it  did  not 
belong  to  the  firm;  it  was  not  in  the  power  of 
the  surviving  partner  to  convey  it;  it  did  not 
pass  by  the  deed,  and  the  assiffoees  have  na 
right  to  it  whatever;  but,  actuiuly  holding  it, 
they  cannot  use  it  for  the  purposes  of  the  firm,, 
but  ought,  in  justice,  to  return  it  to  the  owner^ 
"the  I^rst  National  Bank  of  Alexandria." 

It  is  claimed  by  them  that  placing  it  in  the 
mail  commenced  a  transaction  with  the  firm 
of  Payne  &  Co.,  which  the  surviving  partner 
had  a  right  to  perfect,  because  already  oegun; 
and  this  is  what  the  commissioner  reports;  but 
in  no  sense  is  this  so.  The  transaction  could 
not  hegfn  with  them  so  as  to  charge  them  in 
any  way  unless  the  remittance  was  received. 
What  responsibility  was  there,  or  could  there 
be,  if  they  never  received  it?  If  lost  in  the 
mail  or  recalled,  or  if  by  any  means  it  never 
reached  them,  can  it  be  contended  that  they 
could  be  held  responsible? 

This  is  what  did  occnr:  it  never  did  reacbi 
them;  the  firm  did  not  receive  it,  but  some 
other  person;  that  other  person  cannot  deliver 
it  to  the  dissolved  firm;  it  is  incapable  of  tak- 
ing. His  plain  obligation  is,  as  we  have  said, 
to  return  It  to  the  owners,  or  dispose  of  It  aa» 
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fhej  direct  But  It  Is  insisted  that  the  appel- 
Jant  ratiflei  what  was  done.  There  la  no  rati- 
fication in  the  case.  .  There  was  not  only  no 
ratiflcatioii,  after  full  information,  but  a  posi- 
itive  renunciation  of  the  unauthorized  act. 

To  the  tel^:ram  of  Judge  Keith  on  the  9th: 
''Do  not  send  letter;  will  remit  balance  to-mor- 
row," there  was  no  replr;  but  when,  on  the 
morning  of  the  10th  ox  January,  he  sent  the 
following:  "Are  'unable  to  remit  balance  as 
promised  yesterday,"  the  bank  probably  set  up 
its  claim,  by  telegram,  on  the  12th,  as  stated. 

We  think  this  money  is  no  part  of  the  assets 
of  Payne  &  Go. ,  and  that  the  appellees  haye  no 
right  to  hold  it  under  the  assignment  to  Ihem, 
and  that  it  should  be  delivered  to  the  owner, 
the  appellant  bank,  (h&neers  of  the  Poor  y. 
Barik  iff  Va.  %  Gratt.  647;  MeLeodv.  Bwins,  66 
Wis.  m;  Fahnestock  y.  Bailev,  8  Met.  (Ey.) 
48;  OentralNat,  Bank  y.  Com,  liuU  L,  Im,  Cfo. 
104  U.  8.  64  126  L.  ed.       " 


The  appellees  rely  in  nart  on  the  case  of 
Htiberton  y.  Jephenon^  10  Pa.  124,  where  a 
consignment  is  made  to  commission  merchants 
(partners)  to  be  sold:  one  died,  the  firm  thereby 
being  dissolyed,  and  thereafter  sale  of  the  con- 
signed effects  was  made  by  the  suryiyingpart- 
ner.  This  sale  was  adjudged  yalid,  and  the 
estate  of  the  dead  partner  held  responsible 
to  the  consignor.  In  that  case  the  goods  were 
received  by  the  firm  before,  not  after,  dissolu- 
tion, and  it  was  the  business  of  the  partnership 
to  sell  them. 

This  does  not  seem  to  be  at  variance  with 
anything  we  have  said,  and  is  in  accord  with 
the  appellee's  citation  from  Lindley  on  Partner- 
ship, 298,  299. 

We  are  of  opinion  to  reverse  the  decree  of 
the  Circuit  Court  of  Fauquier  County,  appealed 
from,  and  a  decree  will  be  rendered  here  ac- 
cordingly. 

Decree  revened. 


MICHIGAl^  SUPREME  COURT. 


Mary  LAPPEY 

V, 

Stephen  B.  GRUMMOND,  Appi. 

(.-..Mich.....) 

A  iwmifmgor  on  a  steamboat  who  takes 
a  stop-over  cbeck  at  an  intermedJate  point, 
permminsr  her  bairsfase  to  remain  on  board,  up- 
on the  porter*8  aasuranoe  that  it  would  be  all 
right,  and  who  follows  It  on  another  steamer 
aeveral  days  after,  oannot  recover  for  its  loss  in 
the  mean  time,  by  the  burning,  without  fault, 
of  a  warehotue  belonging  to  the  local  agents  of 
tlie  carrier  in  which  the  baggage  was  placed  at 
the  point  of  destination,  aubjeot  to  delivery  on 
IMreeentation  of  the  check. 

(Vebruary  IS.  1880J 

ERROR  to  the  Circuit  Court  of  Wayne 
County,  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  to  recover  the  value  of 
baggage  in  defendant's  care  for  transporlation 
anadestroyed  by  the  burning  of  a  warehouae. 
Becened. 

The  facts  are  fully  stated  in  the  opinion  of 
the  court. 

Mr,  Edwin  F.  Conely,  for  defendant,  ap- 
pellant: 

The  carrier  should  deliver  the  bag^ge 
promptly  from  the  car,  vessel  or  other  vehicle, 
and  beep  the  same  at  hand  in  a  public  place, 
without  storing,  so  that  the  owner  may  con- 
veniently and  without  delay  daim  and  take 
possession  thereof. 

The  passenger  should  claim  and  take  pos- 
session of  his* baggage  within  the  time  which 
the  carrier  could  be  reasonably  exi)ected  to 
hold  the  baggage  for  him  in  the  place  and 
manner  above  described. 

Hutchinson,  Car.  §  708;  Both  v.  B,  Co.  34  N. 
T.  548;  Jonei  v.  Tronw,  Co,  60  Barb.  198;  Klein 
y.  Paekei  Go.  8  Daly,  890;  Chieoffoete,  B.  Co,  v. 
Fairdough,  62  111.  106;  LouiwiUeete,  B.  Co.  v. 
Mohan,  8  Bush,  184;  HoMer  v.  B.  Co.  83 
Wis.  100;  CMeago  db  A.  B,  Go.  v.  Addizoai,  17 
IlL  App.  882;  Ovimit  v.  Henehaw,  35  Yt.  605; 
Bansemer  v.  B,  Go,  25  Ind.  485;  Hogan  v.  B, 
Co,  2  Quebec,  L.  R  142;  Matteeon  v.  B.  Go.  76 
N.  Y.  881. 
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If  the  owner  fails  to  claim  and  take  posses* 
don  of  his  baggage  within  the  time  fixed  by 
the  rules  of  law,  the.  relation  of  common  car- 
rier to  the  baggage  ceases  and  that  of  ware- 
houseman takes  its  place.  In  the  latter  capac- 
ity the  carrier  is  bound  to  store  the  bi^gage 
in  a  suitable  place,  but  is  liable  for  negligence 
only. 

Hutchinson,  Car.  §  712,  and  cases  cited  in 
note  2;  2  Rorer,  Railroads,  p.  801;  Minor  v.  CJii- 
eoffo  dbN,W.  R  Go,  19  Wis.  40. 

Defendant  was  within  the  provisions  of  the 
"Limited  Liability  Act,"  which  provides  "That 
no  owner  or  owners  of  any  ship  shall  be  liable 
for  any  loss  to  any  goocis  shipped,  on  boaitl 
any  such  ship  by  reason  of  any  fire,"  etc. 

9  U.  S.  Stat,  at  L.  p.  685.  See  .4  m,  Tranep. 
Go,  v.  Moore,  5  Mich.  868;  Moore  v.  Am, 
Tranep.  Co,  65  U.  S.  24  How.  1  (16  L.  ed.  674); 
Lord  V.  Ooodall,  IT.  A  P,  8.  8,  Go,  102  U.  S. 
541  (26  L.  ed.  224}. 

The  term  goods  is  nomengenerdlieeimum,  and 
includes  baggase. 

Burrill,  Law  Diet.  Ooode, 

Messrs,  Stewart  Sk  Gallowajry  for  plaint- 
iff, appellee: 

The  common  law  governs  this  case. 

The  liability  of  a  common  carrier  is  that  of 
an  insurer. 

See  Coggs  v.  Bernard,  1  Smith,  Lead.  Cas. 
*291,  Hare&  W.  Notes;  HoUister  v.  Nbwlen,  19 
Wend.  284,  241. 

The  liability  of  the  carrier,  as  a  carrier,  does 
not  cease  on  reaching  the  destination.  There 
must  first  be  a  delivery  or  its  equivalent 

Mich,  Gent,  B.  Co,  v,Ward,  2  Mich.  588; 
Buckley  v.  Great  Western  B,  Co,  18  Mich.  121 ; 
Feige  v.  Mich,  Cent,  R,  Co,  62  Mich.  1. 

Where  baggage  which  has  been  checked, 
does  not  arrive  at  the  same  time  that  the  pas- 
senger does  he  is  entitled  to  notice. 

Wilson  v.  Grand  Trunk  B,  Go,  57  Maine,  138; 
Wilson  v.  Ches^ipeake  dCRCo,  21  Gratt.  654; 
Chicago  db  A,B,  Co,v,  Addieoat,  17 111. App.  682. 

Just  what  a  reasonable  time  is,  after  arrival, 
must  depend  upon  the  circumstances  in  each 
particular  case;  and  where  the  facts  are  undis^ 
puted  it  is  a  question  of  law  for  the  court. 
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Hutcbinson,  Car.  g  876;  2  Rorer,  Railways, 
p.  992;  8  Wood,  Railway  Law,  1516;  Ang. 
Car.  §  114.  See  Dininny  ▼.  N,  T,  dbN,  H,  S, 
Co.  49  N.  Y.  546;  JVm'fw  ▼.  Bay  State  Steam- 
i)oal  Co.  4  Bosw.  225;  Curtis  ▼.  Avon,  0,  A  Mt, 
3i,  R.  Co,  49  Barb.  148;  Both  ▼.  Buffalo  A  S, 
L.  B.  Co.  84  N.  Y.  548;  PoioeU  v.  Myers,  26 
Wend.  591;  BoUister  ▼.  Mtolen,  19  Wend.  284; 
Oole  V.  Goodwin,  19  Wend.  261. 

Campbell*  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  sued  defendant  as  owner  of  a  pas- 
senger steamer  for  baggage  destroyed  by  fire 
on  laud  in  a  warehouse.  The  facts,  as  prac- 
tically established,  were  these: 

Plaintiff  lives  in  Detroit,  but  was  on  July  29, 
1887,  at  St.  Ignace,  in  Mackinac  County,  and 
desired  to  return  to  Detroit,  stopping  at  Alpe- 
na by  the  way.  Defendant  owned  two  boats. 
The  Flora  and  The  Atlantic,  runuiDg  from  St. 
Ignace  to  Detroit,  and  continuously  across  Lake 
Erie— The  Flora  to  Toledo,  and  The  Atlantic 
to  Cleveland.  Both  stopped  in  due  course  at 
Alpena  and  Detroit 

Plaintiff  took  passage  on  The  Flora.  She 
told  the  derk  she  wanted  to  stop  at  Alpena  for 
a  short  time  to  get  an  abstract,  and  it  would 
require  a  stay  of  half  an  hour.  She  was  told 
that  the  boat  would  stop  about  two  hours,  and 
she  could  take  her  ticket  straight  through  to 
Detroit.  The  steamer  was  behind  time,  and 
she  was  advised  before  reaching  Alpeua  to  take 
a  stop-over  check,  and  come  down  on  the  next 
steamer,  as  she  could  not  probably  wait  long 
enough.  Plaintiff  did  so,  and  after  finishing 
her  business  found  the  boat  gone.  Before 
landing  at  Alpena,  she  asked  the  porter  if  she 
had  better  remove  her  baggage;  and  he  told  her 
if  it  was  put  off,  and  she  leturned  in  time,  it 
would  have  to  be  put  on  again,  and,  if  she  did 
not  letum,  it  would  be  all  right,  and  would  be 
taken  care  of.  Her  baggage  had  been  checked 
through  to  Detroit. 

On  reaching  Detroit  the  baggaffe  was  put  in 
Ashley  &  Mitchell's  warehouse,  they  being  de- 
fendant's Detroit  agents,  and  was  burned  with- 
out fault  that  night.  The  Atlantic  arrived,  in 
due  course,  four  days  later.  The  court  below 
ruled  that  defendant  was  liable  for  the  baggage 
absolutelv,  and  not  exempted  by  the  fire. 

There  is  some  variance  in  the  authorities  con- 
cerning the  circumstances  which  terminate  a 
passenger  carrier's  liability,  and  thev  are  not 
entirely  harmonious  in  principle,  and  they  are 
not  uniform  on  different  lines  of  carriage. 

The  doctrine  which  holds  passenger  carriers 
liable  for  baggage  has  not  alwavs  existed,  and 
has  ^rown  up  out  of  changes  in  methods  of 
carriage.  It  nas  always  differed  somewhat,  in 
regara  to  conditions  of  delivery,  from  the  lia- 
bility attaching  to  handling  freight;  and,  while 
it  is*  very  generally  and  properly  spoken  of  as 
a  duty  arising  from  the  relation  of  common 
carriage,  it  is  also  treated  by  various  writers  as 
in  many  respects  analogous  to  the  duties  of  inn- 
keepers. It  is  certainly  quite  similar  to  the 
duty  of  innkeepers  in  the  case  of  passenger 
steamers  on  long  trips,  the  main  business  of 
which  is  boarding  and  lodging  passengers,  the 
carriage  of  whose  baggage  is  purely  incidental. 

The  extent  of  a  carrier's  liability  concerning 
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a  passenger's  baggage  was  discussed  by  an 
equally  oivided  court  in  McKee  v.  Oimti,  15 
Afich.  115.  In  that  case  a  steamboat  owner 
was  sued  for  property  claimed  to  have  been 
stolen  from  a  state-room  while  the  passenger 
was  asleeo.  The  court  below  gave  judgment 
for  defenaant.  The  opinion  of  two  Judges  for 
reversal  placed  the  liability  on  the  j^und  that 
the  defendant  was,  as  to  the  loss  in  question, 
in  the  position  of  an  innkeeper.  The  opinion 
in  favor  of  affirmance  held  he  was  not  an  inn- 
keeper in  fact,  and  that  as  passenger  carrier  he 
was  not  so  broadljr  liable  as  an  innkeeper,  and 
only  liable  for  articles  placed  in  his  custody. 
The  case,  therefore,  decided  nothing  beyond, 
the  fact  that  the  liability  for  baggage  is  not 
larger  than  that  of  an  innkeeper,  altnough  in 
some  respects  analogous. 

It  was  subsequently  held  by  this  court  that 
an  innkeeper  is  not  liable  for  loss  by  accidental 
fire.    Cutler  v.  Bonney,  80  Mich.  259. 

The  Acts  of  Congress  do  not  hold  a  carrier 
by  water  liable  for  such  a  fire.  Am.  Transp. 
Co,  V.  Moore,  5  Mich.  868,  affirmed  by  the 
Supreme  Court  of  the  United  States  in  65  U. 
S.  24  How.  1  [16  L.  ed.  674]. 

In  order  to  bold  defendant  here,  it  must  be 
held  that  his  liability  exceeds  that  of  an  inn- 
keeper. It  must  also  be  held  that  a  liability 
that  did  not  exist  while  the  baggage  was  in 
transit  on  board  the  steamer  was  created  when 
the  transit  ceased,  and  the  baggage  was  put 
into  warehouse.  This  seems  to  M  unreasonable. 

When  Mrs.  Laffey  arranged  as  she  did  ar- 
range to  have  her  baggage  forwarded,  she  had 
a  right  to  expect  it  would  not  be  neglected,  and 
would  be  properly  cared  for;  but  uie  was  also 
bound  to  expect  that  it  would  be  dealt  with  in 
the  usual  way,  and  would  be  left  in  Detroit, 
and  not  kept  on  board  the  steamer,  which  had 
a  further  destination.  She  held  the  check  for 
it,  whidi  prevented  delivery  to  anyone  else,  and 
she  was  to  come  down  on  another  boat  some 
days  later.  The  bag^ge  would  necessarilv  be 
landed  and  cared  for  m  a  warehouse,  which  in 
this  instance  wai  not  the  wardiouse  of  defend- 
ant, but  was  owned  by  other  parties,  who  acted 
as  local  agents,  as  is  usual  for  steamboats. 

The  baggage  was  subject  to  deUveiy  on  call 
and  presentation  of  the  check;  but  plaintiff  ex- 
i)ected  delay,  and  that  it  must  be  some  days,  at 
least,  before  it  would  be  called  for,  and  must  be 
stored  meanwhile  in  some  way.  The  reason- 
able view  seems  to  us  to  be  that  the  warehous- 
ing at  the  termination  of  the  transit  was  within 
the  contemplation  of  l>oth  parties;  and  it  also 
seems  to  us  that  it  would  be  irrational  to  create 
a  constructive  relation  of  carriage,  after  the  real 
carriage  terminated,  which  should  involve  a 
lareer  respon^bility  than  the  actual  carriage 
ana  to  hold  defendant  for  a  loss  by  fire  in  a 
warehouse  which  is  not  chargeable  to  a  ware- 
houseman as  such,  and  would  not  have  been 
chargeable  to  defendant  if  it  had  happened  on 
board. 

We  can  get  no  particular  help  from  compar- 
ing precedents,  but  we  think  there  is  no  rule 
which  under  our  own  decisions  should  create 
an  exceptional  liability  against  defendant. 

The  judgment  should  m  reversed,  with  costs^ 
and  a  new  trial  granted. 

The  other  Justices  concurred. 


1&&^ 


HBMDBRaoir  BuiLDora  &  Loan  Asbo.  y.  JoffKBOK. 


KENTUCKY  COURT  OF  APPEALS 


HENDERBON  BUILDING  &LOAN 
ABBO.,  Appt., 

Thomas  S.  JOHNSON  and  Wife 

A  statate  Incorporatliig  a  Jwitliilng  ajid 
loan  association  providing  that  **  No  dues, 
premiums,  interest  or  fines  that  may  accrue  to 
the  aasooiatlon  in  accordance  with  its  charter 
shall  be  deemed  usurious,"  is  in  violation  of  the 
fundamental  law,  as  an  attempt  to  confer  special 
privileges  on  such  association. 

(February  8,1880.) 

APPEAL  by  plaintiff,  from  a  Judgment  of 
the  Circuit  Court  of  Henderson  County 
disallowing  its  claim  to  dues,  fines,  etc.,  beyond 
the  amount  of  legal  interest  upon  the  debt  in 
an  action  to  foreclose  a  mortgage.    Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  Montgfomery  Merritt,  for  appellant: 

The  clause  in  appellant's  charter,  **that  no 
premiums  shall  be  aeemed  usurious,  but  shall 
be  collected  as  otherdebts  are  collected  by  law," 
is  not  unconstitutional. 

Endlich,  Building  Associations,  §  18;  Mc- 
LaughUn  ▼.  Oitisefut  Bldg,  L.  d  8av.  Asso.  iS2 
Ind.  864;  Foreit  City  U,  L.  dtBldg,  Asso.v.  Oal- 
lagher,  25  Ohio  St.  208;  Patterwn  v.  Working- 
men'*  Eldf,  db  Loan  Ano.  14  Lea,  686;  M&rrill 
T.  Melnttre,  18  Gray,  157;  BoberUon  v.  Amer- 
ican Homestead  Amo,  10  Md.  897;  Pattieon  v. 
Albany  Bldg.  d  Loan  Amo.  68  Ck.  878;  CUM'ks- 
viUe  Bldg,  A  Loan  As§o,  y,  Stephens,  26  N.  J. 
Eq.  851;  Hawkeye  Ben,  db  Loan  Asso,  y.  E^k- 
hvm,  48  Iowa,  885. 

In  Herbert  v.  Kenton  Building  Association^ 
11  Bush,  296,  the  court  impliedly  recognized 
the  power  and  right  of  the  Legislature  to  pass 
the  Act  in  question. 

The  riffht  to  impose  fines  is  unquestionable. 

Endlich,  §  92;  Sayre  y.  LouimlU  Union 
Benet,  Asso.  1  Duv.  148. 

The  transaction  with  Johnson  cannot  be  con- 
strued as  a  lending  and  borrowing  of  money, 
without  doing  violence  to  the  construction  the 
L^slature  itself  has  put  upon  the  appellant 
association. 

If  there  is  a  doubt  only  as  to  the  constitu- 
tionality of  the  charter,  it  must  be  sustained. 

Ogden  v.  Saunders,  25  U.  S.  13  Wheat.  270 
<6  L.  ed.  006);  State  v.  Reid,  1  Ala.  612;  Sulli- 
tan  v.  Berry,  88  Ky.  198. 


Mr,  John  Yonng^  Brown,  for  appellees: 

If  by  the  contract  appellees  undertook  to  and 
did  pay  appellant  for  the  use  of  money  in  the 
way  of  dues,  premium  and  interest  and  fines  a 
rate  exceeding  the  ^neral  one  fixed  by  stat- 
ute, the  transaction  is  usurious — and  the  pro- 
vision of  appellant's  charter  unconstitutional. 

See  Chrdon  v.  Winchester  Bldg.  dbA.  F.  Asso, 
12  Bush,  118;  Ky.  Trust  Co,  v.  Lewis,  82  Ky. 
679;  Herbert  v.  Kenton  Bldg.  d>  Sav.  Asso.  11 
Bush,  308. 

The  plea  that  appellant  association  was  a  co- 
operative affair  or  a  (juasi  partnership)  arrange- 
ment cannot  be  sustamed;  and  being  so  named 
in  its  charter  will  not  sanctify  or  legalize  its 
transactions. 

See  MonticeUo  Mut.  Building  L,  db  H,  Asso, 
v.  Smyt/te,  9  Reporter,  714. 

In  England  such  associations  do  not  possess 
corporate  powers,  but  are  re^parded  as  mere 
partnerships,  and  the  transactions  as  deals  in 
partnership  funds. 

Silver  v.  Banus,  6  Bing.  N.  C.  180. 

This  is  so  in  New  Hampshire  and  Massachu- 
setts, as  in  neither  are  they  vested  with  corpo- 
rate powers.  In  Connecticut  they  have  corpo- 
rate powers  and  the  transactions  are  held 
usurious. 

Mechanics  db  W.  Mut,  Sav,  Bank  dk  Bldg,  Asso. 
y.  Wilcox,  24  Conn.  147. 

This  is  also  the  rule  in  Maryland. 

Baltimore  Bldg,  db  Land  Society  y.  Taylor, 
41  Md.  409.  See  Mills  v.  Salisbury  Bldg,  dh 
Loan  Asso,  75  N.  C.  292 ;  Forest  City  Build- 
ing  Asso.  v.  Gallagher,  25  Ohio  St.  208  ;  WiU 
liar  y.  Baltimore  B,  L,  db  A.  Asso.  46  Md.  546; 
Geiger  v.  Eighth  German  Bldg.  Asso,  58  Md. 
569;  Risk  v.  Belphos  Bldg,  db  Sav.  Asso.  31  Ohio 
St.  517;  Burlington  Mut.  Loan  Asso.  v.  Heider, 
55  Iowa,  424;  Hawkeye  Ben,  db  Loan  Asso.  v. 
Blackburn,  48  Iowa,  885. 


or,  J.,  delivered  the  opinion  of  the 
court: 

The  question  involved  in  this  case  involves 
the  validity  of  section  8  of  the  appellant's  char- 
ter in  so  far  as  it  provides  that  "No  dues,  pre- 
miums, interest,  or  fines  that  may  accrue  to  the 
association  in  accordance  with  its  charter  shall 
be  deemed  usurious,  and  the  same  may  be  col- 
lected as  other  debts,"  etc. 

The  appellee  Thomas  S.  Johnson  subscribed 
for  nine  shares  of  stock  in  the  Henderson 
Building  Association  of  $100  each,  to  be  paid 
for  in  weekly  installments  of  26  cents  on  each 


JSlorrm.—Qenerdl  laws  tihmild  be  equal  and  uniform  in 
♦  operation. 

In  a  republican  government  all  men  are  subject 
to  the  laws  and  to  the  due  administration  of  them, 
and  no  man,  or  any  class  of  men,  is  exempt.  Mar- 
tin V.  Ingham,  38  Kan.  Oil. 

A  law  fair  on  its  face  and  impartial  in  appear* 
«nce,  if  administered  with  evil  eye  and  unequal 
hand,  so  as  practioally  to  make  illegal  discrimina- 
tions, in  denial  of  equal  Justice,  Is  still  within  the 
prohibition  of  the  Gonstltution.  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  896  (80  L.  ed.  220). 

In  a  mortgage  made  by  a  member  of  a  building 
association,  combinations  of  Interest  with  other 
payments  are  evasive  and  Intended  to  avoid  the 
«L.RA. 


statute  against  usury.  Waverly  Land  Aeso.  v. 
Burk,  1  Gent.  Bep.  484, 64  Md.  888. 

Where  the  annual  interest  on  the  loan  at  the 
legal  rate  of  interest  would  be  $86  and  the  borrow- 
ers were  required  to  pay  $1  a  week  on  their  shares, 
which  would  realize  $16  in  excess  of  that  amount 
at  the  end  of  the  year,  the  transaction  was  usurious. 
Waverly  Land  Asso.  v.  Burk,  1  Gent.  Bep.  486, 64 
Md.388. 

The  employment  of  the  phraseology  in  the  mort- 
gage, that  **  this  pajrment  Is  for  interest,  expenses,*^ 
etc.,  is  a  mere  subterfuge  intended  to  elude  the  re- 
striction. The  two  subjects  being  distinct,  they 
should  be  kept  separate.  Peter's  Bldg.  Asso.  v. 
Jaeck8ch,.61Md.S0L 
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flhare.  He  discounted  the  sharefl  to  the 
dation  at  and  for  the  mm  of  $676.  He  was 
iJso  to  pay  fifty  cents  per  month  on  each  share. 
A8  interest  installments;  and,  in  case  he. failed 
to  pay  his  periodical  dues  for  the  period  of 
three  months,  the  association  had  the  right  to 
forfeit  his  shares  of  stock,  and  collect  at  once 
the  amount  of  money  obtained  from  the  asso- 
ciation. 

The  appellee  executed,  on  the  25th  of  August, 
1884,  a  mortgage  on  his  house  and  lot  in  Hen- 
derson to  secure  the  payment  of  $676  (the 
money  then  obtained),  ana,  failing  to  pay  his 
dues  for  three  months,  this  action  was  institut- 
ed to  foreclose  the  mortgage. 

It  is  aUegod  in  the  petition,  and  the  account 
made  out  in  accordance  with  the  chaiter  and 
by-laws  of  the  association  shows,  that  of  date 
September  16,  1887,  he  owed  the  association 
the  sum  of  $679.97  on  this  loan  of  money,  or, 
as  appellant  alleges,  by  reason  of  this  partner- 
ship of  which  the  appellee  was  a  member. 

The  appellee  only  received  $607.40  in  money, 
as  by  the  rules  of  the  association  he  was  enti- 
tled to  the  benefit  of  the  earnings  from  the  - — 
day  of  March,  1884,  although  he  did  not  be- 
come a  member  until  August,  1884.  The  at- 
torney's fee  for  examining  title  and  clerk's  fees 
had  to  be,  and  were,  deducted  from  the  amount 
of  money  received  by  him. 

The  appellee,  in  defense  to  the  action,  alleged 
that  this  was  a  simple  loaning  and  borrowmg 
of  money  at  a  usurious  rate  of  interest,  ana 
that,  although  sanctioned  by  the  Legislature, 
it  wns  such  partial  and  favored  legislation  as 
violated  the  fundamental  law  of  the  State;  and 
the  Chancellor  below  so  holding  gave  the  appel- 
lant its  debt,  with  legal  interest  only,  of  which 
it  now  complains. 

It  1b  insisted  that  the  object  of  such  associa- 
tions is  to  enable  the  mechanic  and  laborer  for 
wages  to  acquire  a  home,  or  secure  one,  for  the 
bcneBt  of  his  family,  by  the  payment  in  week- 
Iv  and  monthly  installments  of  twenty-five  and 
fifty  cents;  and  that  no  other  corporation  or  in- 
dividual would  likely  hold  out  such  induce- 
ments to  those  who  are  unable  to  furnish  per- 
sonal security  for  the  performance  of  their  ob- 
ligations. 

Counsel  for  the  appellant  has  produced  many 
authorities  from  courts  of  last  resort,  and  such 
as  are  entitled  to  great  weight,  sustaining  the 
powers  conferred  by  appellant's  charter  in  like 
corporations,  basing  their  conclusions,  some  of 
them,  at  least,  on  the  fact  that  the  actual  trans- 
action between  the  member  and  the  association 
is  not  made  upon  any  usurious  consideration. 
Fmttenon  y.  Workingfnen*9  Bldg.  dh  Loan  Aaso, 
14  Lea,  677;  Merritt  y.  Melntire,  18  Oray,  157. 

Experience  may  demonstrate  the  necessity 
for  such  organizations,  and  the  peculiar  ben- 
efits to  be  derived  by  the  laboring  classes  from 
the  liberal  provisions  contained  in  their  char- 
ters; but  the  facts  of  this  case  are  by  no  means 
convincing  that  either  benevolence  or  charity 
constitutes  the  basis  of  this  association. 

The  members  who  abstain  from  bidding  the 
enormous  premiums  for  the  loan  of  money 
must  necessarily  profit  by  the  investment;  but 
those  who  are  so  unfortunate  as  to  become 
borrowers,  and  required  to  pay  the  interest  ex- 
acted*in  this  case,  must  ordinarily  forfeit  their 
stock,  with  the  homes  they  have  mortgaged 
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and  sold,  and  the  proceeds  applied  to  the  ben- 
efit of  those  who  act  from  motives  of  gain  and 
not  from  the  love  of  mankind. 

The  appellee  in  this  case  owned  no  real  es- 
tate but  that  embraced  by  the  mortgage.  He 
obtained  this  loan  of  $675  on  tiie  26th  of  Au- 
gust, 1884,  to  enable  him  to  pay  a  debt  of  $000 
to  a  crerlitor,  who  was  pressing  him  for  pay- 
ment From  the  time  oi  the  loan,  in  August. 
1884,  up  to  the  first  of  January,  1886,  he  had 
paid  the  association  at  various  times,  in  the 
way  of  dues  and  interest,  the  sum  of  $297.85, 
and  on  the  14th  of  July,  1888,  when  the  report 
of  the  commissioner  was  made  by  which  tiie 
appellant  was  only  allowed  the  legal  rate  of 
interest  on  the  loan,  and  the  appellee  credited 
by  what  he  had  paid,  the  latter  owed  the  asso- 
ciation $482.46,  to  satisfy  which  the  Chancellor 
ordered  the  property  mortgaged  to  be  sold. 

The  appellant  complains  and  says  that,  fol- 
lowing the  articles  of  association,  the  appellee 
would  be  indebted  by  wajr  of  discount,  dues, 
interest,  and  fines  unpaid  in  the  sum  of  $1,- 
188.62,  subject  to  a  credit  of  $469.26,  the 
amount  of  dues,  etc.,  that  should  have  been 
paid  by  the  appellee,  with  which  he  stands 
charged,  leaving  a  balance  still  due  the  associ- 
ation of  $679.27,  as  of  the  date  of  the  commis- 
sioner's report 

This  result  is  reached  by  charging  the  ap- 
pellee with  the  premium  agreed  to  be  paid  on 
the  money  loaned  for  the  time  the  loan  had 
been  made,  which  was  $122.72.  This  sum, 
added  to  the  dues,  fines,  and  interest  which 
amounted  to  $416.26,  makes  $688.97  that  de- 
fendant had  paid  or  was  bound  to  pay  by  the 
laws  of  the  appellant  and  the  regulations  of 
its  order,  leaving  the  appellee  still  in  debt  in 
the  sum  of  $679.27. 

Calculating  this  debt  and  its  interest  and 
the  claim  of  the  association  against  the  appel- 
lee in  the  way  of  premiums,  fines,  etc.,  as  au- 
thorized and  required  by  the  charter,  and  the 
appellee  would  be  compelled  to  pay  for  the 
loan  of  $675  from  the  26th  of  August.  1884, 
until  the  first  of  January,  1888,  a  period  of 
three  years,  four  months,  and  six  days,  $638- 
.98,  leaving  him  still  in  debt  $679.27. 

The  debt  borrowed  was  secured  by  a  mort- 
gage on  real  estate,  and  we  are  inclined  to  ad- 
Judge  that  the  appellee  could  have  had  no  dif- 
ficulty in  obtaining  such  a  loan  from  either  a 
natural  or  artificial  person  with  money  to  loan, 
especially  upon  a  mortgage  lien,  with  a  law 
protecting  the  lender  against  any  reclamation 
of  usury  by  the  debtor;  nor  will  it  be  pretend- 
ed that  such  special  privileges  could  be  con- 
ferred on  an  individual  or  corporation,  and  at 
the  same  time  deny  to  others  a  like  privilege. 

The  Legislature  has  suspended  the  general 
law  in  regard  to  usury  for  the  benefit  of  the 
appellant  seeminj^ly  to  promote  the  benevo- 
lent obiects  in  view.  The  profit  made  does 
not  ultimately  benefit  all  the  stockholders. 
Those  who  can  live  without  borrowing  from 
the  association,  and  whose  stock  is  not  liable  to 
be  forfdted  for  the  nonpayment  of  dues,  will 
ultimately  realize  the  large  profits  resulting 
from  such  usurious  loans  at  the  expense  oi 
those  who  have  paid  from  twenty  to  fifty  per 
cent  for  the  use  of  the  money.  The  fact  that 
the  money  is  loaned  by  the  corporal  ioh  to  one 
of  its  members  can  make  no  diHerenoe.    The 
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entire  twmiwcthm  Is  against  the  letter  and  the 
apiilt  of  the  statute  against  usury. 

The  charter  of  appellant  is  delusive.  It  pro- 
poses to  practice  benevolence,  and,  at  the  same 
time,  exacts  the  most  exorbitant  rate  of  inter- 
est. The  borrower  is  made  the  victim  of  the 
delusion,  and,  instead  of  being  protected  by 
the  corporation,  is  made  penniless  by  reason  of 
these  usurious  exactions.  It  is  certain  that 
those  who  fail  to  borrow  prosper  under  the 
workings  of  this  association;  but  thev  do  so  on 
the  needs  and  misfortunes  of  their  feUow  mem- 
bers. 

A  loan  to  members  at  the  legal  rate  of  inter- 
est, with  reasonable  dues  for  the  maintenance 
of  the  organization,  could  not  be  held  usur- 
ious; but  such  power  as  is  conferred  on  the 
corporation  in  this  case,  or  upon  its  managers, 
in  the  loan  of  its  monev,  evidenced  by  the 
transaction  in  question,  devests  the  appeilant 
of  its  benevolent  character,  and  converts  it 
into  an  organization  under  the  form  of  law  for 
the  purpose  of  filling  its  treasury  by  imposing 
oppressrve  burdens  on  its  members,  who  have 
been  soliched  to  become  the  objects  of  its  be- 
nevolence. 

This  court,  in  the  case  of  Herbert  v.  Kenton 
Eldg.  d  Sat.  Awo,  11  Bush,  206,  adjudged 
such  a  transaction  to  be  usurious.  See  also 
BurUngtcn  Jfut,  Loan  Auo.  v.  Heider^  55  Iowa, 
424,  6  N.  W.  Rep.  578,  7  N.  W.  Rep.  686;  Me- 
ehanies  d  W.  Mut,  Sav.  Bank  db  Eldg,  Ab9o,  v. 
WUeox,  24  Conn.  147;  WiUiar  v.  Baltimore  B, 
L,  db  A,  Amo.  45  Md.  546;  Forest  Oity  U.  L. 
&i  EMg,  As»o.  V.  OaUagher,  25  Ohio  St.  208; 
Batpk^  Ben.  dh  Loan  A8$o.  v.  Blackburn^  48 
Iowa,  885. 

In  addition  to  these  authorities,  in  the  case 
of  Gordon  v.  Winehegter  Bldg,  tlh  A.  F,  Asso. 
reported  12  Bush,  110,  it  was  held  that  the 
section  of  appellee's  charter  in  that  case,  in- 
vesting it  with  Uie  power  to  charge  a  greater 
rate  of  interest  than  was  allowed  oy  the  gen- 
eral law  of  the  State,  was  unconstitutional, 
andy  whether  regarded  as  an  exclusive  priv- 


ilege or  partial  legislation,  it  was  in  violation 
of  the  fundamental  law. 

In  that  case,  it  is  true,  the  borrower  was  not 
a  member  of  the  association;  but  tiie  power 
was  given  by  the  fifth  section  of  the  charter  to 
loan  money  at  such  rates  of  interest  as  misht 
be  agreed  on  by  the  parties;  preference  bemg 
given  in  all  cases  to  the  members  of  the  asso- 
ciation. The  object  of  that  organization  was 
to  enable  its  members  to  acqu&e  homes  and 
other  property,  and,  if  the  benevolent  object 
in  view  Justified  the  Legislature  in  permitting 
its  members  to  borrow  money  of  the  corporar 
tion  at  a  usurious  rate  of  interest,  there  is  no 
reason  why,  in  order  to  accomplish  such  a  pur- 
pose, it  should  not  be  authorized  to  make  the 
same  character  of  loans  to  those  not  members. 

The  power  given  a  natund  person  to  offer 
his  money  at  auction,  for  loan  to  tiie  highest 
bidder,  making  valid  by  legislative  enactment 
the  aCTcement  to  oay  any  amount  of  interest 
agreed  on,  would  be  deemed  usury  under  the 
general  law;  and  the  repeal  of  the  usury  law 
as  to  him,  however  laudable  the  motive,  would 
be  open  to  constitutional  objection.  There  is 
no  difference  in  the  exercise  of  such  powers  by 
a  corporation  and  an  individual.  If  invalid  as 
to  the  one,  it  is  equallv  so  as  to  the  other;  and 
no  such  special  privileges  can  be  conferred 
upon  either  under  our  Constitution. 

The  Supreme  Court  of  Illinois  in  a  well  con- 
sidered case  held  that  when  a  sum  of  money, 
in  addition  to  the  interest  allowed  by  law,  is 
bid  for  a  loan  by  one  of  its  members  from  the 
corporation,  and  included  in  the  note,  the 
transaction  is  usurious;  and  a  provision  in  the 
charter  exempting  the  same  from  the  operation 
of  the  usury  law  of  that  State  was  held  to  be 
unconstitutional.  Monticello  Mut.  Building  Z, 
db  H.  Aseo.  V.  Smythe,  9  Reporter,  714. 

We  concur  in  the  Judgnient  below  holding 
that  all  the  appellant  was  entitied  to  recover 
was  the  money  loaned,  with  the  legal  rate  of 
interest. 

Judgment  afflfrmed. 


MONTANA  SUPREME  COURT. 


Louis  ERUGER,  AppU, 

V. 

Jacob  F.  SPIETH. 

(...-Mont,....) 

1.  A  murwiThug  partner  does  not  hold  the 
partnershm  property  mm  a  trustee  in 
such  sense  that  he  is  exempt  from  the  levy  of  an 
attachment  in  an  action  upon  promlsBory  notes 
made  tqr  the  firm. 

t.  The  ereditor  of  a  partaerahlp  has  no 
lien  on  the  paitnerBhlp  luopeity  ia  the  hands  of 
a  surviving  partner  within  the  meaning  of  Mon- 
tana Code,  f  ISl,  providing  that  an  attachment  can 
be  issued  only  for  a  debt  which  is  **  not  secored  by 
a  mortgage  lien  or  pledge  upon  reel  or  personal 
property.** 

(Febmary  12, 1880.) 

APPEAL  by  plaintiff,  from  an  order  of  the 
District  Court  of  Gallatin  County  dissolv- 
ing an  atuchment   levied  upon  defendant's 
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property  in  an'  action  against  the  surviving 
member  of  a  partnership,  to  recover  upon  not^ 
made  hv  the  firm.    Beiereed, 

The  facta  are  fully  stated  in  the  opinion  of  the 
court. 

Messrs,  Armetrong^  A  Hartman,  for  ap- 
pellant: 

If  the  surviving  partner  is  a  trustee  for  the 
firm,  then  he  is  a  trustee  for  himself.  This  he 
cannot  be. 

See  1  Perry,  Tr.  8d  ed.  p.  489. 

The  presumption  is,  as  the  surviving  partner 
is  the  owner  of  the  property  of  the  partnership 
and  is  liable  for  the  partnership  debts,  he  is 
subject  to  all  the  rules  and  obligations  which 
govern  in  the  collection  of  debts. 

Freeman,  Executions,  g  22;  2  Bates,  Partn. 
§746. 

The  surviving  partner  is  not  a  representative 
person  in  the  sense  contemplated  by  the  law 
regarding  the  duties  and  privileges  of  such 
persons. 
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Cfrane  v.  Qhster,  18  Nev.  279;  2  Pom.  Eq. 
Jut.  §  1046. 

The  right  exists  to  attach  property  in  the 
hands  of  a  surviving  partner. 

See  Drake,  Attachm.  5th  ed.  §  571;  Knox  v. 
Sekepler,  2  Hill  (8.  C.)695;  Berry  y.  Harris,  22 
Md.  80;  2  Wade,  Attachm.  §  490;  Stoiy.Partn. 
gg  858,  844;  2  Bates,  Partn.  §  746. 

The  right  to  sue  at  law  is  not  questioned. 

2f^el9on  Y.HtU,  46  U.  S.  5  How.  183(12  L.  ed. 
81);  Grant  v.  Shurier,  1  Wend.  148;  Story, 
Partn.  7th  ed.  §  561,  note  2,  562;  Wilder  v. 
Eeeler,  8  Paige,  167,  28  Am.  Dec.  781. 

In  fact  an  action  in  equity  can  be  maintained 
only  by  alleging  the  insolvency  of  the  sarviv- 
ing  partner  and  that  the  property  of  the  estate  of 
the  deceased  partner  is  sought. 

Andrews  y.  Sullivan,  7  111.  827,  48  Am.  Dec. 
68)  Pearson  y,  Keedy,  6  B.  Mon.  128,  48  Am. 
Dec.  160;  Troy  Iron  AN,  Factory  y.  Winsloie, 
1 1  Blatchf .  618;  Eichter  y,  Pqppenhausen,  42  N. 
y.  878;  P(n)e  v.  Cole,  55  N.  Y.  124;  First  Nat, 
Bank  v.  Morgan,  73  N.  Y.  598;  Voorhis  v. 
Childs,  17  N.  Y.  854. 

Our  statute  provides  that  the  surviving  part- 
ner must  settle  the  affairs  of  the  partnership. 

Sec.  229,  2d  div.  Comp.  Stat. 

This  carries  with  it  the  right  to  sell  and  dis- 
pose of  the  propertv  and  to  prefer  creditors. 

See  Loesehigk  y.' Hatfield,  51  N.  Y.  660;  2 
Bates,  Partn.  g  782. 

What  then  becomes  of  the  security  of  the 
creditors  or  the  property  upon  which  the  al- 
leged lien  is  supposed  to  exist?  The  suit  must 
be  brought  against  the  survivor  into  whose 
hands  the  partnership  effects  pass  by  survivor- 
shio  for  the  payment  of  partnership  debts. 

Kinsler  v.  MeGants,  4  Rich.  L.  46,  53  Am. 
Dec.  711;  WUderY.  Eeeler,  8  Paige,  167, 28  Am. 
Dec.  781;  2  Wade.  Attachm.  g  490. 

Mr.  Edwin  W.  Toole,  for  respondent: 

The  surviving  partner  acts  under  our  statute 
in  a  trust  capacity. 

Friermuth  v.  Friermuth,  46  Cal.  42;  May  v. 
Hanson,  6  Cal.  648;  AUen  v.  Hill,  16  Cal.  118; 
49mith  V.  Walker,  88  Cal.  889;  Roberts  v.  Lan- 
-ieek&r,  9  Cal.  265;  Porter  v.  Brooks,  85  Cal.  208; 
HiU  V.  Qrigsby,  82  Cal.  59.  Sec  also  Brooks  v. 
Cook,  8  Mass.  246;  Mock  v.  King,  15  Ala.  66; 
Tremper  v.  Conklin,  44  N.  Y.  58;  Dahy  v. 
Ericsscm,  45  N.  Y.  786;  Shattuek  v.  Chandler, 
20  Pac.  Rep.  225;  GilUtt  v.  Oaffnev,S  Colo.  861; 
Bartyroft  v.  Snodgrass,  1  Coldw.  430,  444;  Me- 
Alister  v.  Montgomery,  8  Haywood  (Tenn.)  94. 

IFnder  section  181  of  our  Code  there  exists 
such  a  lien  as  deprives  a  creditor  of  the  right  to 
attach. 

ConroyY.  Woods,  18  Cal.  626;  WUkeY.  Cohn, 
54  Cal.  212;  Menagh  v.  Whiticell,  52  N.  Y.  146; 
Olson  V.  Morrison,  29  Mich.  895;  Harmon  v. 
Clark,  18  Gray,  114;  TenneyY,  Johnson,  48  N. 
H.  144. 

DeWolfe«  J„  delivered  the  opinion  of  the 
court: 

The  appellant  (plaintiff)  brought  his  action 
in  the  district  court  against  the  defendant,  as 
surviving  partner  of  the  firm  of  Spieth  & 
Kruff,  upon  four  promissory  notes  made  by 
the  firm  prior  to  the  death  of  Charles  Emg, 
one  of  the  members  of  the  firm. 

The  plaintiff,  at  the  time  of  bringing  his  ac- 
tion, also  applied  for  a  writ  of  attachment 
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against  the  property  of  the  defendant,  and  filed 
the  affidavit  and  undertaking  required  by  law, 
which  were  approved  by  the  clerk,  and  an 
attachment  issued  against  thv  property  of  the 
defendant. 

The  record  is  silent  as  to  what  property  was 
attached  under  this  writ;  but  from  the  subse- 
quent proceedings  we  infer  that  it  was  levied 
upon  property  in  the  hands  of  the  defendant 
as  surviving  partner. 

A  motion  was  made  to  discharge  this  attach- 
ment, on  the  following  grounds:  first,  there  ii 
no  law  of  this  Territory  authorizing  the  issuing 
or  levying  of  an  attachment  against  a  represent- 
ative person  ;  second,  this  court  has  not  yet  ac- 
quired Jurisdiction  of  the  subject  matter  of  this 
action. 

The  motion  was  heard  and  decided  by  the 
Judge  at  chambers,  and  an  order  made  dissolv- 
ing the  attachment  upon  the  first  ground  stated 
in  the  motion.  An  apneal  was  taken  from  the 
order  of  the  Judge,  ana  the  only  question  pre- 
sented by  the  record  is  the  correctness  of  this 
order.  The  question  is  an  important  one,  af- 
fecting, as  it  does,  the  right  of  creditors,  the 
rights  of  a  surviving  partner,  and  the  rights  of 
the  heirs  and  representatives  of  a  deceased 
partner;  and  we  will  trj^  and  ^ve  the  questions 
involved  the  consideration  which  their  import* 
ance  demands. 

The  learned  Judge,  who  dissolved  the  attach- 
ment in  the  case,  based  his  decision  on  two 
grounds:  first,  because  a  surviving  partner 
holds  partnership  property  as  a  trustee,  and  in 
pursuance  of  a  statute  which  vests  him  with 
the  possession  for  the  sole  purpose  of  settling 
up  the  business  of  the  partnership,  and  ac- 
counting for  the  residue  to  the  heirs  or  repre- 
sentatives of  the  deceased  partner,  that  an  at- 
tachment acpainst  the  property  will  prevent  the 
due  execution  of  this  trust;  second,  because 
the  alitor  of  the  partnership  has  a  lien  on 
partnership  propertv  which  can  be  enforced  in 
equity,  and,  unaertbe  law  of  this  Territory,  an 
attachment  does  not  lie  when  a  lien  exists. 

The  principle  is  undoubtedlv  correct  that 
upon  the- death  of  a  partner  tbe  survivor  or 
survivors  become,  in  a  certain  sense,  trustees 
of  a  pactner^ip  property,  and  become  liable 
for  its  misapplication. 

Judge  Story,  in  his  treatise  on  Partnership, 
thus  defines  the  duties  and  liabilities  of  a  sur- 
viving partner:  '*The  survivors  are  entitled  to 
close  up  the  affairs  of  the  firm,  to  collect  and 
adjust  the  debts  due  to  it,  and  to  pay  its  debts 
and  discharge  its  liabilities.  They  are  also 
bound  to  apply  the  partnership  property  to  the 
like  purposes  with  reasonable  diligence.  If 
they  are  negligent  in  the  discharge  of  their 
duties  in  these  particulars,  courts  of  eouity  will 
interfere,  and  upon  the  application  of  the  rep- 
resentatives of  the  decease!  partner  appoint  a 
receiver  .  .  .  and  wind  up  the  affairs  of  the 
firm."    Story,  Partn.  §  828. 

Chancellor  Kent  lays  down  like  principles  in 
the  following  language:  "A  communitv  of  in- 
terest (after  the  death  of  a  partner)  still  exists 
between  the  survivor  and  the  representatives 
of  the  deceased  partner,  and  those  representa- 
tives have  a  right  to  insist  on  the  application 
of  the  Joint  property  to  the  payment  of  the 
Joint  debts,  and  a  due  distribution  of  the  sur- 
plus.   So  long  as  those  objects  remain  to  be 
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accomplished,  the  partnership  may  be  coDsid- 
cred  as  having  a  limited  couii nuance.  If  the 
BOTYlyor  does  not  account  in  a  reasonable  time, 
a  court  of  chancery  will  grant  an  injunction  to 
restrain  him  from  acting,  and  appoint  a  receiv- 
er, and  direct  tlie  accounts  to  be  taken."  8 
Kent,  Com.  57. 

Again,  on  page  68,  the  learned  author,  in 
speaking  of  the  powers  and  duties  of  a  surviv- 
ing partner,  says:  "On  the  dissolution  bv  death, 
the  surviving  partner  settles  the  affairs  of 
the  concern,  ana  a  court  of  chancery  will  not 
arrest  the  budness  from  him,  and  appoint  a  re- 
ceiver, unless  confidence  be  destroyed  by  his 
mismanagement  or  improper  conduct.  The 
florviving  partner  is  alone  suable  at  law,  and 
he  is  entitled  to  the  possession  and  disposition 
of  the  assets,  to  enable  him  to  discharge  the 
debts  and  settle  the  concern." 

3Iany  authorities  could  be  adduced  in  sup- 
port of  these  well  settled  principles,  but  it  is 
not  deemed  necessary  to  refer  to  them,  as  our 
own  statute  is  but  an  affirmance  of  the  com- 
mon-law principle.  Section  229  of  the  Probate 
Practice  Act,  which  is  the  one  defining  these 
rights  and  duties,  is  as  follows: 

"  When  a  partnership  exists  between  the  de- 
cedent, at  the  time  of  his  death,  and  any  other 
person,  the  surviving  partner  has  the  right  to 
continue  in  possession  of  the  partnership,  and 
to  settle  its  business;  but  the  interest  of  the  de- 
cedent in  the  partnership  must  be  included  in 
the  inventory,  and  be  appraised  and  appropri- 
ated as  other  property.  The  surviving  partner 
must  settle  the  anairs  of  the  partnership  with- 
out delay,  and  account  with  the  executor  or 
administrator,  and  i>ay  over  such  balances  as 
may  from  time  to  time  be  payable  to  him  in 
right  of  the  decedent.  Upon  the  application 
of  the  executor  or  administrator,  the  probate 
judge  may,  whenever  it  appears  necessary,  or- 
der ibe  surviving  partner  to  render  an  account, 
and  in  case  of  neglect  or  refusal  may,  after  no- 
tice, compel  it  by  attachment,  and  the  execu- 
tor or  administrator  may  maintain  against  him 
any  action  which  the  decedent  could  have 
maintained." 

Undoubtedly,  under  this  provision,  a  surviv- 
ing partner  is  a  trustee  or  quasi  trustee  of  the 
interest  which  the  deceased  partner  had  in  the 
partnership  property  at  the  time  of  his  death, 
and  as  such  is  liable  to  account  therefor  to  the 
administrator  or  personal  repre5«entatives  of  the 
deceased  partner.  Strictly  speaking,  a  surviv- 
ing partner  could  hardly  be  termed  a  trustee 
of  the  copartnership,  as  that  ceased  to  exist  on 
the  death  of  one  of  its  members. 

In  WiUiams  v.  Whedon,  109  N.  Y.  888,  12 
Cent.  Rep.  227,  tlie  court  held  that  a  surviving 
partner  did  not  hold  partnership  property  as  a 
trustee,  but  held  by  vurtue  of  his  own  rights  as 
survivor. 

In  the  case  of  Knox  v.  Oye,  L.  R  5  H.  L. 
656,  the  court,  speaking  by  Lord  Westbury, 
says: 

'*  Another  source  of  error  is  the  looseness 
with  which  the  word  trtutee  is  frequently  used. 
The  surviving  partner  is  often  called  a  'trus- 
tee,' but  the  term  is  used  inaccurately.  He  is 
not  a  trustee  either  expressly  or  by  implication. 
On  the  death  of  a  partner  the  law  confers  on 
his  representatives  certain  rights  as  against  the 
surviving  partner,  and  imposes  upon  the  latter 
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corresponding  obligations.  The  surviving  part- 
ner may  be  called,  so  far  as  these  obligations 
extend,  a  trustee  for  the  deceased  partner;  but 
when  these  obligations  have  been  fulfilled,  or 
are  discharged,  or  terminate  by  law,  the  sup- 
posed trust  is  at  end  .  .  .  There  is  nothine 
fiduciary  between  the  surviving  partner  and 
the  dead  partner's  representative,  except  that 
they  may  respectively  sue  each  other  in  canity. 
There  are  certain  legal  rights  and  auties 
which  attach  to  them,  but  it  is  a  mistake  to  ap- 
ply the  word  trust  to  the  legal  relation  which 
IS  thereby  created." 

The  same  doctrine  is  thus  stated  in  2  Bates 
on  Partnership,  §  718. 

"  The  surviving  partner  is,  in  law,  the  owner 
of  the  chattel  property  as  well  as  of  the  choaes 
in  action.  The  representatives  of  the  deceased 
partner  have  a  right  to  the  balance  that  will  be 
found  to  belong  to  the  decedent,  and  to  an  ao* 
count.  They  also  have  a  right  to  compel  the 
surviving  partner  to  apply  the  assets  to  the 
debts,  and  not  to  waste  it,  or  delay  settlement. 
This  is  obviously  not  a  tenancy  in  common, 
even  in  equitable  contemplation;  and  though 
the  representatives  of  the  deceased  have  often 
been  called  cestuis  que  trustent,  and  the  surviv- 
or a  trustee  for  them,  this  doctrine  is  at  most 
but  partially  true,  and  is  distinctly  repudi- 
ated by  some  very  sreat  courts.  See  also  Bush 
V.  Clark,  127  Mass.^111. 

In  TheUer  v.  Such,  57  Cal.  447,  in  construing 
a  statute  like  ours,  the  court  says: 

''The  probate  court  has  no  more  jurisdiction 
to  provide  for  a  partnership  account  and  decree 
a  balance  where  the  partnership  has  been  dis- 
solved by  the  death  of  a  partner  than  where  it 
has  been  dissolved  by  any  other  cause." 

The  assets  which  pass  to  the  executor  or  ad- 
ministrator consist  of  the  individual  estate  of 
the  deceased.  Partnership  assets,  as  such,  form 
no  part  of  such  individual  estate.  The  resid- 
uum only,  after  satisfying  liabilities  and  ad- 
vances, if  any,  made  by  the  survivor,  becomes 
the  property  of  the  estate.  See  also  Andrads 
V.  Superior  Court,  75  Cal.  459. 

If  it  was  otherwise,  immediately  on  the 
death  of  one  of  the  members  of  a  partnership 
the  partnership  estate  woidd  be  tn  eustodia 
Ugis,  and  would  have  to  be  administered  and 
settled  like  any  private  or  individual  estate. 
Our  statute  does  not  contemplate  a  proceeding 
like  this;  and  while  it  requires  the  inventory  to 
include  the  interest  of  the  decedent  in  a  part- 
nership, it  also  gives  to  the  surviving  partner 
full  power  over  the  partnership  estate  and  prop- 
erty, for  the  purpose  of  setthng  and  account- 
ing, and  subjects  him  to  le^al  proceedings  only 
when  he  isX\&  toperform  his  duty  within  a  rea- 
sonable time.  He  gives  no  bond  such  as  is  re- 
quired to  be  ^ven  by  an  administrator,  nor  do 
accounts  agamst  the  partnership  require  the 
formal  proofs  or  allowance  which  the  law  re- 
quires in  the  case  of  claims  against  an  estiite. 

None  of  the  requirements  with  which  the 
law  surrounds  an  administrator  are  required  of 
a  surviving  partner  in  the  settlement  of  a  part- 
nership estate,  but  all  such  matters  are  left  to 
the  juugment  and  presumed  knowledge  of  the 
surviving  partner;  and  his  acts,  if  done  in  good 
faith,  bina  alike  his  own  and  the  interest  oi  the 
representatives  of  the  deceased  partner  in  the 
partnership  property.    Story,  Partn.  g  328. 
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The  authorities  to  which  we  have  referred 
settle  the  questioD  that  it  is  onl^  in  a  qualified 
sense  that  a  surviving  partner  is  a  trustee  of 
the  representatives  of  a  deceased  partner;  but 
he  takes,  or,  rather,  retains,  the  partnership 
property  jure  proprio;  and  the  only  trust 
which  attaches  to  his  possession  and  disposition 
of  the  property  is  his  duty  to  settle  up  the  af- 
fairs of  the  partneiship,  and  account  to  the 
represenlatives  of  the  deceased  partner — a  du- 
ty, as  we  have  seen,  which  he  may  be  com- 
pelled to  perform,  if  he  neglects  or  unreason- 
ably defers  it 

if  not  a  trustee  in  an  exact  sense,  is  a  surviv- 
ing partner  a  personal  representative  of  a  de- 
ceased pjartner?  A  personal  representative  is 
defined  in  section  533  of  the  Probate  Practice 
Act  as  follows: 

"The  personal  representative  of  the  decedent 
...  is  the  duly  qualified  and  actine  executor, 
administrator,  or  administrator  with  the  will 
annexed,  of  the  estate  of  the  decedent."  This 
language  cannot,  by  any  just  construction,  in- 
cluae  a  surviving  partner. 

In  OraneY,  Olaiter,  13  Ne^.  279,  it  was  held 
directly  that  he  was  not  a  personal  representa- 
tive; and  such,  we  think,  is  the  only  construc- 
tion which  the  section  properly  bears. 

The  order  dissolving  the  attachment  is  also 
based  on  the  further  ground  that  the  attaching 
creditor  had  a  lien  upon  the  partnership  prop- 
erty of  the  firm,  and  under  the  statute  relating 
to  attachments  an  attachment  did  not  lie,  or 
could  not  issue,  if  the  creditor  had  a  lien. 

Section  181  of  the  CJode  of  Civil  Procedure, 
as  far  as  it  i^lates  to  liens,  is  as  follows: 

"No  writ  of  attachment  shall  be  issued  un- 
til the  plaintiff,  his  agent  or  attorney,  shall  file 
with  the  clerk  an  affidavit  showing  that  the  de- 
fendant is  indebted  to  the  piaintiffupon  a  con- 
tract, express  or  implied,  for  the  payment  of 
money,  ^old-dust,  or  other  property  then  due, 
which  18  not  secured  by  a  mortgage  lien,  or 
pledge  upon  real  or  personal  property,  or  is  so 
secured  that  the  security  has  become  insuffi- 
cient by  the  act  of  the  defendant,  or  by  any 
means  has  become  nugatory." 

The  word  lien  is  used  here  with  the  words 
mortgage  and  pledge.  All  these  words,  while  hav- 
ing a  different  legal  signification,  are  somewhat 
analogous;  and  the  use  of  them  in  connection, 
and  in  the  same  sentence,  serves  to  explain 
their  meaning,  and  the  sense  in  which  they  were 
intended  in  tne  Act 

Bouvier  defines  the  word  lien  as  follows: 
"In  its  most  extensive  signification  this  term 
includes  every  case  in  which  real  or  personal 
property  is  charged  with  the  payment  of  any 
debt  or  duty,  every  such  charge  being  denomi- 
nated a  lien  on  the  property.  In  a  more  limit- 
ed sense  it  is  defined  to  be  a  right  of  detaining 
the  property  of  another  until  some  claim  be 
satisfied." 

Doubtless  the  word  is  more  comprehensive 
than  cither  a  mortgage  or  a  pledge.  It  includes 
these  as  it  does  all  similar  obligations  by  which 
specific  property  may  be  subjected  to  the  pay- 
men  t  of  a  pn rticular  debt  That  this  is  what  was 
intended  by  the  Legislature  in  passing  the  Act 
is  manifest  from  the  last  sentence  of  the  section 
referred  to,  in  which  it  in  substance  says  that 
if  the  security  has  become  insufficient  by  act  of 
defendant,  or  other  cause,  attachment  may  I 
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issue.  It  is  obvious  that  the  Hen  here  contem- 
plated was  a  lien  on  specific  property  which 
subjected  it  to  the  payment  of  the  debt 

In  one  sense  everyr  creditor  has  a  lien  on  the 
entire  property  of  his  debtor,  not  exempt  from 
execution.  He  may  sue  his  debtor,  and,  when 
he  obtains  judgment,  may  subject  his  property 
to  the  payment  of  the  judgment;  and  this,  or 
something  like  it,  was  evidently  what  the  court 
had  in  view  when  holding  that  a  creditor  of  a 
partnership  had  a  lien  on  partnership  property 
as  security  for  his  debt 

The  court,  in  its  opinion,  refers  to  Story  on 
Partnership,  §§  860,  861,  as  upholding  a  lien 
onpartnerdiip  property  for  firm  creditors. 

Both  of  these  sections  referred  to  deny  that 
a  creditor,  as  sucii,  has  any  lien  upon  the  part- 
nership property;  but  both  sections  lay  down 
the  principle  that,  upon  a  dissolution  of  the 
partnership,  "  the  partners  themsdves  have  a 
lien  upon  the  partnership  effects  for  the  dis- 
cbarge of  all  the  debts  and  obligations  thereof 
.  .  .  and  that  lien  may,  in  many  cases,  be 
made  available  for  the  benefit  of  the  creditors. 
But  then  the  equities  of  the  creditors  are  to  be 
worked  out  through  the  medium  of  that  of  the 
partners.  They  (the  creditors)  haye.  indeed, 
no  lien;  but,  as  has  been  said,  they  have  some- 
thing approaching  to  a  lien,  of  which,  with  the 
assent  of  the  partners  entitled  to  the  lien,  they 
may  avail  themselves  in  a  court  of  equity 
against  the  partnership  effects  ...  It  is  thus 
through  the  operation  of  administering  the 
equities  between  the  parties  themselves  that 
the  creditors  have  the  opportunity  of  enforcing 
this  quasi  lien."    Section  860. 

Ai^n,  in  section  861  the  author  says: 

"It  is  only  in  cases  whero  there  is  a  dissolu- 
tion by  the  death  or  bankruptcy  of  one  partner 
that  the  right  of  the  joint  creditors  can  attach 
as  a  quasi  lien  upon  the  partnership  effects  as  a 
derivative  suborainate  right  under  and  through 
the  lien  and  equity  of  the  partners." 

A  lien,  from  its  very  nature,  takes  hold  of 
the  property,  and  retains  it  for  the  satisfaction 
of  the  debt  Not  so  with  the  lien  of  a  creditor 
of  a  partnership  on  the  property  of  a  firm. 
While  the  partnership  continues,  the  partners, 
or  any  of  them,  acting  for  the  partnership  or 
firm,  may  sell  and  dispose  of  the  property. 
They  may  assign,  mortgage  or  alienate  it,  and, 
if  the  property  passes  out  of  the  possession  or 
ownership  of  the  partnership,  the .  lien  which 
the  partners  had  is  lost  with  the  ownership  of 
the  property,  and  with  it  is  lost  the  quasi  lien, 
or  derivative  right  or  equity  of  a  creditor  to 
subject  the  property  to  the  payment  of  the  part- 
nership debts. 

In  Caee  v.  Beauregard,  99  U.  S.  119  [25  L. 
ed.  8701  two  of  the  three  members  of  a  partner- 
ship sold,  and  by  separate  assignments  trans- 
ferred, their  interests  in  the  partnership  pro|)er- 
ty  to  private  creditors.  The  interest  so  assigned 
was  a  second  time  sold  and  assigned  to  otliur 
parties.  The  last  assignee  and  the  third  mem- 
ber of  the  original  firm  transferred  their  inter- 
est in  the  firm  property,  and  formed  a  new 
partnership.  Upon  a  suit  by  a  creditoi  to  sub- 
ject the  property  of  the  first  firm  to  the  pay- 
ment of  the  debts  of  the  original  firm,  the 
court  held  that  it  could  not  he  done,  as  the 
property  had  passed  out  of  the  ownership  and 
control  of  the  first  firm,  although  one  of  itj 
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members  had  an  Interest  in  the  second  partner- 
ship. 

From  the  authorities  above  (and  many  others 
might  be  added)  we  think  the  plaintiflf  in  this 
action  had  no  lien  which  deprived  him  of  the 
right  to  an  attachment  M^ainst  the  partnership 
proper^  as  security  S>t  any  judgment  he 
might  obtain.  Drake  on  Attachments,  §  671, 
■ays:  "When  the  partnership  has  been  dissolved 
by  the  death  of  one  or  more  partners,  leav- 
fng  one  survivor,  it  is  considered  that,  as  the 
■ofe  surviving  partner  is  in  law  the  owner  of 
all  the  partnerihip  eflfects,  a  debt  due  to  the 


late  partnership  may  be  attached  in  an  action 
against  the  survivor." 

This  is  what  was  done  in  the  present  case-, 
and  from  every  view  we  have  been  able  1o  take 
of  the  law  we  think  that  the  court  erred  in 
sustaining  the  motion  to  discharge  the  at- 
tachment. 

The  order  discharging  it  is  therefore  reversed 
and  the  cause  remanded,  with  directions  to  va 
cate  the  order  and  overrule  the  motion  to  dis 
charge  the  attachment. 

Order  reversed,  and  catue  remanded. 

MeConneUt  Ch,  J,,  and  Baeli»  /.,  concur. 
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STATE  OF  RHODE  ISLAND 

V, 

District  of  NARRAGANSETT. 

(....B.L....) 

LThe  provldon  of  tbe  Bbode  Uland  Conr 
■Utatlciii,  art.  4,  i  17*  that  a  bUl  Ibr  the 
ereatUm  of  a  eorporation  exoept  for  re- 
ligious, etc.  purposes,  shall  be  continued  until 
another  election  of  the  members  of  the  General 
ABBembly,  with  public  notice  of  the  pendency 
thereof,  is  mandatory  and  must  be  substantially 
oompUed  with. 

&  A  lou  contlniied  legUOatiTo  eonatmo- 
tion  of  the  section  of  a  State  Constitution  requir- 
ing a  biU  for  the  creation  of  a  corporation  except 
for  certain  purposes  to  be  continued  until  another 
election  of  members  ot  the  General  Assembly, 
with  public  notice  of  its  pendency,  having  re- 
garded the  section  as  not  extending  to  public 
corporations,  and  the  section  having  originated 
In  fears  relating  to  private  corporations,  the 
court  regards  It  as  sufficiently  doubtful  whether 
such  section  relates  to  pubUc  corporations  so 
that  It  will  not  declare  a  statute  creating  a  public 
corporation  unconstitutional  because  It  was  en- 
acted without  continuance  and  notice  under  that 
section. 


__   statute   iaeorporattw  a   diBtiiet» 

whose  inhabitants  shall  have  the  same  benefits. 
Immunities  and  responsibilities  as  the  several 
towns  In  the  State  enjoy,  except  that  for  state 
and  national  elections  it  shall  be  merely  a  voting 
district  of  a  town  within  which  it  is,  is  not  uncon- 
stitutional as  depriving  the  inhabitants  of  rep- 
resentation in  the  General  Assembly,  because  it 
is  represented  as  a  part  of  the  town  within  which 

It  is. 

(Feibruary2,188B.> 

r FORMATION  in  the  nature  of  quo  war- 
ranto to  annul  the  charter  of  a  corporation. 
On  demurrer  to  information.  Demurrer  sus- 
tained. 

The  case  is  fully  stated  in  tbe  opinion. 

Mbssts.  Ambrose  Feely  and  George  J. 
Wesfty  for  respondent,  for  the  demurrer: 

Chapter  710  of  the  Public  Laws  is  constitu- 
tional because  tbe  word  corporation  as  used  in 
section  17  of  article  4  of  tbe  Constitution  of 
this  State  does  not  include  municipalities. 
Words  should  be  interpreted  in  the  sense  the 
people  use  them. 

Cooley,  Const  Lim.-71. 

Therefore  ''narrow  and  technical  reasoning 
is  misplaced  wheu  it  is  brought  to  bear  upon 
an  instrument  framed  by  the  people  themselves, 

8L.R.A. 


for  themselves  and  designed  as  a  chart  upon 
which  every  man,  leamra  and  unlearned,  may 
be  able  to  trace  the  leading  principles  of  gov- 
ernment." 

Cooley,  Const.  Lim.  72;  Oibbons  v.  Ogden,  23 
TJ.  B.  9  Wheat.  1  (6  L.  ed.  2^  Btuart  v.  Ham- 
ilton, 66  ni.  253;  Way  v.  Way,  64  III.  406; 
Settle  V.  Van  Mrea,  49  N.  Y.  281;  Hale  v. 
Eurett,  58  N.  H.  9. 

Towns,  cities  and  counties  are  not  included 
within  the  popular  meaning  of  the  word  eor- 
poTotion.  They  are  technically  quasi  corpora- 
tions. 

People  V.  Purdy,  2  Hill,  81;  People  v.  M<yrris, 
13  Wend.  836;  Cooley,  Const.  Lim.  pp.  296- 
298;  Cole  v.  East  Greenwich  Fire  Engine  Go.  12 
R.  1. 208;  Buntford  Fourth  Sc/iool  Diet.  v.  Wood, 
18  Mass.  198. 

The  evil  which  was  feared  and  guarded 
against  was  an  indiscriminate  creation  of  pri- 
vate corporations.  Therefore,  such  a  construc- 
tion should  be  adopted  as  would  effectuate  the 
Deonle's  wish 

People  V.  Morris,  18  Wend.  886;  People  v. 
Purdy,  2  Hill,  81. 

Section  17  of  article  4  of  the  Constitution  is 
directory  merely  to  the  Legislature. 

HiU  V.  Boyland,  40  Miss.  618;  St.  Lo7iU  v. 
Foster,  52  Mo.  518;  McPherson  v.  Leonard,  29 
Md.  877;  McCHnch  v.  Sturgis,  72  Maine,  288. 
See  Miller  v.  State,  8  Ohio  St.  475;  Pim  v. 
Nieholson,  6  Ohio  St.  176;  Washington  v.  Page, 
4  Cal.  888. 

Such  a  construction  of  section  17  of  article 
4  should  be  adopted  as  would  avoid  the  danger 
of  unsettling  rights  and  liabilities  now  weU  de- 
fined. 

Union  Co.  ▼.  Sprague,  14  R.  I.  452. 

Mr.  James  Tillin^hastf  for  the  State, 
contra. 

Durfee,  Ch.  J.,  delivered  tbe  opinion  of  the 
court: 

The  question  presented  for  decision  is 
whether  chapter  710  of  the  Public  Laws,  oasscd 
March  22,  1888,  is  constitution ul.  By  the  first 
section  of  said  chapter  a  portion  of  the  To%vn 
of  South  Kingstown,  therein  described,  "is  in- 
corporated into  a  district  by  the  name  of  Nar- 
ragansett,"  and  it  is  enactea  that  "The  inhabit- 
ants thereof  shall  have  and  enjoy  the  like 
benefits,  Liberties  and  immunities,  and  be  sub- 
ject to  tbe  like  duties  and  responsibilities,  as 
the  several  towns  in  this  State  generally  enjoy 
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and  are  subject  to,  except  as  is  hereinafter  pro- 
Tided/'  It  is  provided  in  a  subsequent  section 
that  "For  all  state  and  national  elections,  in- 
cluding that  of  senator  and  representatives  in 
the  General  Assembly/'  the  district  shall  be 
merely  a  voting  district  of  the  Town  of  South 
Kiogstown. 

The  bill  for  said  chapter  was  introduced  into 
the  General  Assembly  in  March,  1888,  and  was 
passed  March  22,  18b8,  before  U)e  annual  elec- 
tion of  members  for  the  legislative  year,  which 
did  not  occur  until  April.  It  is  contended  for 
the  prosecution  that  the  chapter  is  void,  be- 
cause it  was  passed  without  compliance  with 
the  Constitution  of  the  State.    Art.  4.  §  17. 

Section  17  is  a  follows,  to  wit:  "Hereafter, 
when  anv  bill  shall  be  presented  toeitber  house 
of  the  General  Assefaibly  to  create  a  corpora- 
tion for  any  other  than  for  religious,  literary  or 
charitable  purposes,  or  for  a  military  or  Hre 
company,  it  shall  be  continued  until  another 
election  of  members  of  the  General  Assembly 
shall  have  taken  place;  and  such  public  notice 
of  the  pendcDcy  thereof  shall  be  given  as  may 
be  required  by  law." 

It  is  contended  for  the  defense  that  the 
chapter  is  valid:  firtt,  because  said  section  17 
is  merely  directory,  and^not  mandatory;  second, 
because  the  district  is  not  a  corporation  within 
the  meaning  of  the  word  as  used  in  section  17. 

Jtid^e  Cooley,  in  his  excellent  work  on  Con- 
stitutional Limitations,  expresses  the  opinion 
that  every  constitutional  direction  should  be  re- 
garded as  mandatory,  since  it  cannot  be  sup- 
posed that  rules  of  proceeding  would  be  pre- 
scribed in  a  Constitution  unless  they  were 
deemed  to  be  essential. 

Perhaps  this  view  may  be  too  strict  for  some 
cases,  where  a  rule  of  proceeding  is  merely  an 
incidental  or  subordinate  part  of  the  provision 
In  which  it  occurs.  The  rule  of  proceeding 
prescribed  by  section  17  is  not  a  subordinate 
part,  but  the  whole  of  it  Doubtless  the  pur- 
pose is  to  notify  the  people  of  the  pendency  of 
ibe  bill,  and  give  them  an  opportunity  to  ex- 
press themselves,  according  as  they  may  like 
or  dislike  it,  in  the  election  of  the  new  mem- 
bers, and  thus  exert  an  influence  more  direct 
than  they  otherwise  could  upon  the  question 
of  its  enactment.  In  this  view  it  seems  to  us 
that  a  substantial  compliance  with  the  section 
must  be  regarded  as  essential  to  the  valid  en- 
actment of  any  bill  for  the  creation  of  any  cor- 
poration to  which  the  section  applies. 

A  proposition  to  amend  the  Constitution  by 
striking  out  section  17  was  submitted  to  the 
people  in  1876,  and  rejected,  a  considerable 
majority  of  the  votes  cast  being  against  it. 

Is  the  district  a  corporation  within  the  mean- 
ing of  the  word  as  used  in  section  17  ?  It  is 
indisputably  a  corporation,  and  must  be  held 
to  be  within  the  section,  unless  there  is  some 
suflicient  reason  for  holding  otherwise.  The 
contention  for  the  district  is  that  the  word, 
though  it  is  technically  comprehensive  enough 
to  include  public  corporations,  is  popularly 
used  to  signify  only  private  corporations,  and 
was  so  used  in  section  17.  There  can  be  no 
doubt  that  the  word  is  frequently  so  used,  it 
being  assumed  that  it  will  be  understood  that 
it  is  so  used  in  the  absence  of  anything  to  show 
that  a  fuller  meaning  is  intended.  The  use  oc- 
curs not  only  in  conversation,  speeches,  news- 
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papers  and  public  documents,  but  even  in  tho 
statute  book. 

In  Public  Statutes,  Revised  Laws,  chap.  27, 
§14,  it  is  enacted  that  "  No  corporation,  other 
than  a  corporation  for  religious,  uterary  or  char- 
itable purposes,  or  a  military  or  fire  companv, 
shall  be  organized  under  a  charter,  until  the 
petitioners  for  the  same  shall  pay  into  the  gen- 
eral treasury  for  the  use  of  the  State  IIOO.** 
The  language  follows  that  of  section  17,  but  it 
has  not  been  held  to  cover  public  corporations. 

Chapter  162  is  entitled  "Provisions  Respect- 
ing Corporations  in  (General/'  and  the  pro- 
visions, though  not  in  terms  limited  to  private 
corporations,  seem  to  be  intended  only  for  such 
corporations.  There  are  decisions  which  recog^ 
nize  such  a  use  of  words.  Street  and  sewer  as- 
sessments for  benefit  are  taxes,  but  they  have 
been  held  not  to  be  taxes  within  the  meaning 
of  the  word  as  used  in  leases,  charters  and  stat- 
utes. Re  College  Street,  8  R.  L  474;  Beals  v. 
Pravidenee  Rubber  Co.  11  R,  L  881. 

The  Organic  Act  of  Washington  Territory 
authorizes  the  Legislative  Assembly  of  the  Ter- 
ritory to  confer  the  right  of  suffrage  on  "  citi- 
zens of  the  United  States  above  the  age  of 
twenty-one  years,"  and  the  Assembly  conferred 
the  right  on  such  citizens,  both  miale  and  fe- 
male; but  the  supreme  court  of  the  Territory 
has  recently  decided  that  the  Assembly  had  no 
power  to  confer  it  on  women,  because  women, 
though  technically  citizens,  are  not  citizens 
within  the  meaning  of  the  word  as  used  in  the 
Act.  Bloomer  v.  Todd,  8  Wash.  Terr.  5»9. 
See  also  Opinion  of  Jtutticee,  107  Mass.  604; 
Robineon's  Caee,  181  Mass.  876. 

"  Every  constitution,"  it  has  been  said,  "has 
a  history  of  its  own,  which  is  likely  to  be  more 
or  less  peculiar,  and,  unless  interpreted  in  the 
light  of  this  historv  is  liable  to  be  made  to  ex- 
press purposes  which  were  never  within  the 
minds  of  the  people  in  agreeing  to  it."  Per 
Cooley,  C/t,  Jl,  in  People  v.  Harding^  53  Mich. 
481. 

The  defendants  contend  further,  in  support 
of  their  views,  that  the  section  originated  in 
certain  jealousies  or  fears  in  regard  to  private, 
not  publ  ic, corporations.  The  fear  was  that sudi 
corporations,  being  armed  with  large  powers 
and  extraordinary  franchises,  mi^ht  become, 
especially  if  multiplied  unduly,  dangerous  to 
the  Commonwealth.  This  fear  was  aggravated 
by  the  decision  in  the  Dartmouth  College  Cae$ 
[4  L.  ed.  629]. 

The  fear  was  specially  rife  in  regard  to 
banks.  The  meager  report  which  we  have  of 
the  proceedings  of  the  Convention  to  frame  the 
Constitution  snows  that  the  section  as  first  of- 
fered covered  only  "  banking  companies  for 
the  purpose  of  issuing  notes  for  circulation.** 
This  was  amended  so  as  to  include  '  'all  banks." 

A  motion  was  then  made  to  insert  railroad 
and  turnpike  corporations.  Some  members 
then  expressed  a  wish  to  have  all  corporations 
included,  except  religious,  charitable,  military 
and  fire  companies,  and  thereupon  the  section 
was  referred  and  subsequently  reported  in  its 
present  form,  and  adopted.  There  was  no 
mention  of  public  corporations. 

Public  corporations  are  not  obnoxious  to  the 
jealousies  and  fears  referred  to.  They  are  a 
part  of  the  machinery  of  government — ^mere 
modes  of  organization  by  virtue  of  which  the 
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people  of  a  city,  town  or  district  are  enabled 
the  better  to  perform  their  pablic  functions — 
and  they  may  be  changed  or  abolished  at  the 
will  of  the  (.egislature. 

**Thevcanbe  considered,"  says  OhanceUor 
Bland,  iu  MeKim  y.  Odmn,  8  Bland,  407»  417, 
"in  no  other  light  than  as  the  auxiliaries  of 
the    government  of  the  Republic,  and  conse- 
quently as  the  secondary  and  deputy  trustees 
and    sei'yants  of  the  people.    The  nght  to  es- 
tablish, alter  or  abolish  such  corporations  seems 
to  be  a  principle  evidently  inherent  in  the  yerv 
nature  of  the  institutions  themselyes;  since  all 
uiere  municipal  regulations  must,   from  the 
nuture  of  things,  &  subject  to  the  absolute 
control  of  the  goyemmcnt." 

There  is  nothing  aliunde  section  17  to  lead  to 
the  supposition  that  it  was  intended  to  extend 
to  such  corporations.  And  see  1  Dillon,  Mun. 
Corp.  §  80. 

It  may  be  remarked  further  that  corporate 
powers  are  frequently  conferred  upon  certain 
officers  or  official  bodies,  or  upon  certain  dis- 
tricts, for  public  purposes,  by  reason  whereof 
it  becomes  their  duty  to  exercise  the  powers  for 
those  purposes  in  the  same  manner  as  if  they 
were  public  corporations,  although  they  have 
not  b^n  incorporated.  Such  officers,  booies  or 
districts  are  denominated  quasi  corporations. 

In  some  States  the  towns  and  counties  are 
quasi  corporations,  baying  neyerbecn  incorpo- 
rated or  declared  to  be  corporations  by  legisla- 
tiye  enactment.  Ang.  &  A.  Corp.  §§  18,  28, 
24. 

Doubtless  it  is  partly  because  of  the  fre- 
quency with  which  corporate  powers  are  so 
conferred  for  public  purposes  that  it  does  not 
generally  occur  to  the  popular  mind,  when  cor- 
porations are  mentioned,  tb at  public  as  well  as 
priyate  corporations  may  be  meant. 

The  defendants  also  contend  that  the  General 
Assembly  has  in  practice  construed  the  section 
as  not  extending  to  public  corporations,  and 
that  the  court  ought  to  follow  its  construction, 
unless  it  is  palpably  erroneous.  The  General 
Assembly  has  pass^  Acts  incorporating  such 
corporations,  sometimes  without  either  contin- 
uing the  Acts  or  giying  notice,  and  sometimes 
without  eiying  notice,  though  the  Acts  were 
continued.  Such  were  the  Acts  incorporating 
the  Towns  of  Pawtucket  and  East  Providence 
(A.  D.  1861);  the  Town  of  Woonsocket  (A.  D. 
1867);  the  Towns  of  Lincoln  and  North  Smith- 
field  (A.  D.  1871);  and  the  Westerly  Fire  Dis- 
trict (A.  D.  1870).  And  there  may  be  other 
such  unknown  to  us. 

Besides  these  there  are  numerous  school  dis- 
tricts which  haye  become  bodies  corporate  un- 
der general  laws  dating  back  to  A.  D.  1845, 
and  which  cannot  be  regarded  as  literary  cor- 
porations, within  the  exceptions  to  section  17, 
without  great  laxity  of  construction. 

The  General  Assembly  has  always  had  its 
share  of  learned  lawyers,  and  experienced 
legislatoro;  and  it  cannot  be  supposed  that  these 
omissions  were  so  many  times  repeated  by 
mere  inadvertence,  espeaally  as  it  does  not  ap- 
pear that  section  17,  as  it  applies  to  private 
corporations,  has  ever  been  disregarded.  The 
Act  by  which  the  Towns  of  Pawtucket  and 
East  fTOvidence  were  incorporated  was  a  part 
of  the  settlement  of  the  eastern  boundary  ques- 
tion, in  which  the  late  Honorable  Thomas  A. 
SL.  R.A. 


Jenckes  and  the  late  Honorable  Charles  S. 
Bradley  acted  as  counsel. 

There  are  cases  which  give  to  the  word  cor- 
poration the  narrowest  signification  which  the 
defendant  contends  for,  even  when  used  in  a 
State  Constitution,  The  Constitution  of  Ten- 
nessee contains  tho  following  provisions,  to 
wit:  "No  corporation  shall  &  created,  or  its 
powers  increased  or  diminished  by  special  laws; 
but  the  General  Assembly  shall  provide  by 
general  laws  for  the  organization  of  all  corpo- 
rations hereafter  created,  which  laws  may  at 
any  time  be  altered  or  repealed;  and  no  such 
alteration  or  repeal  shall  interfere  with  or  de- 
vest rights  which  have  become  vested." 

In  State  v.  Wilson,  12  Lea,  246,  the  question 
was  whether  this  provision  extended  to  public 
corporations,  and  the  Supreme  Court  of  Ten- 
nessee held  that  it  did  not,  and  so  held  not- 
withstanding it  appeared  that  in  the  constitu- 
tional convention  a  motion  was  made  to  limit 
it  to  private  corporations,  and  was  rejected. 
' 'Whatever  may  have  been  the  motive  of  this 
action,"  says  the  court,  "  we  are  constrained 
to  hold  thai  the  section  itself  as  adopted  by  the 
people,  only  applies  to  private  corporations." 
,  See  also  BaUenttne  v.  Pulaski,  15  Lea,  688; 
I  Luehrman  v.  Shelby  Go.  Taxing  Dist,  2  Lea,426. 
I  The  argument  for  the  prosecution  is  that  the 
language  of  section  17  is  limited  only  by  the 
specific  exceptions  and  the  court  has  no  right 
to  impose  any  other  limitations;'  that  it  must 
be  presumed  that  the  framers  of  the  section 
knew  that  it  was  broad  enough  to  include  pub- 
lic as  well  as  private  corporations,  and  that  it 
must  therefore  be  further  presumed  that  they 
intended  to  have  it  include  them. 

It  is  also  argued  that,  conceding  that  the 
section  originated  in  feelings  and  fears  which 
related  only  to  private  corporations,  it  does  not 
follow  that  it  was  not  considered  that  the  sec- 
tion could  be  extended  with  salutary  effect  to 
public  corporations  since  the  creation  of  such 
corporations  often  interests  and  affects  people 
personally  as  well  as  politically,  and  the  peo- 
ple specially  affected  thereby  may  have  views 
and  sentiments  upon  which  they  desire  to  be 
heard,  and  upon  which  it  may  be  wise  that 
theydiiould  be  heard  or  represented. 

The  prosecutor  cites  the  case  of  Purdy  v. 
People,  4  Hill,  884.  The  question  in  that  case 
was  whether  the  provision  of  the  Constitution 
of  the  State  of  New  York,  that  "The  assent  of 
two  thirds  of  the  members  elected  to  each 
branch  of  the  Legislature  shall  be  requisite  to 
every  bill  creating,  continuing,  altering  or  re- 
newing any  body  politic  or  corporate,"  ex- 
tended to  public  corporations. 

The  question  was  raised  before  the  supreme 
court  of  the  State  in  the  earlier  case  of  People 
V.  Morris,  18  Wend.  826,  and  was  decided  in 
the  negative.  Nelson,  J,^  afterwards  Chief  Jus- 
tice of  the  court,  and  still  later  one  of  the  Jus- 
tices of  the  Supreme  Court  of  the  United  States, 
delivering  the  opinion.  The  ground  of  decis- 
ion was  that  when  the  New  York  Constitution 
was  adopted  the  multiplication  of  certain  cor- 
porations was  regarded  as  a  serious  danger,  and 
that  the  only  purpose  was  to  impose  a  salutary 
check  upon  it.  And  sec,  to  same  effect,  People 
V.  New  York,  26  Wend.  680;  and  per  Chancellor 
Walworth,in  Warner  v.  JBfe^a,23  Wend.108, 126. 

In  People  v.  Purdy,  2  Hil!  81,  the  question 
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again  ooines  before  the  supieme  oonrt.  (Nel- 
ion,  OK  J,,  and  Bronson  and  Oowen,  JJ,) 
Nelson,  Oh,  J.,  adhered  to  his  former  opinions. 
Cowen,  J.,  concurred  with  him  in  decision,  but 
on  another  ground,  and  Bronson,  J,,  delivered 
a  powerful  dissenting  opinion. 

The  case  was  taken  to  the  court  of  errors 
(being  the  case  cited  above  as  Purdy  v.  People, 
4  Ilil^  884),  and  there  the  decision  of  the  su- 
preme court  was  reversed.  It  was  tried  in  the 
oourt  of  errors  before  the  President  of  the 
Senate  {OhaneeUorWalyfonh)  and  twentv-two 
Senators.  The  vote  was  thirteen  for,  ana  elev- 
en against,  reversal,  the  President  and  the 
Chancellor  voting  with  the  minority. 

The  decision  settled  thequestion  affirmatively 
for  New  York,  but  it  may  be  doubted  whether 
the  weight  of  authority,  tHking  the  case  alto- 
gether, was  not  the  other  way.  However  that 
may  be,  the  New  York  Gates  differ  from  the 
case  at  1)ar  in  this:  that  in  them  the  language 
was,  ''any  body  politic  or  corporate,"  and  there 
was  no  claim  that  that  phrase  had  come  to  sig- 
nify in  common  parlance  simply  private  cor- 
porations. On  the  contrary,  the  words  have  a 
technical  ring  about  them,  and  the  vrord  politic, 
especially,  whatever  its  legal  signification, 
would  be  likely  to  suggest  to  the  popular  ear 
a  public  or  political  body  corporate;  and,  in 
interpreting  a  constitution  the  question  is  not  so 
much  how  was  it  understood  by  its  framers,  as 
how  was  it  understood  by  the  people  adopting  it. 

Moreover,  Judge  Bronson  states  in  his  opin- 
ion that  when  the  provision  was  before  the  New 
York  Constitutional  Convention,  attention  was 
drawn  to  the  fact  that  it  was  broad  enough  to 
include  public  corporations,  and  that  an  amend- 
ment was  proposed  to  limit  its  scope,  but  was 
not  accepted. 

The  prosecution  cites  cases  decided  under 
the  Constitutions  of  Ohio,  Kansas,  and  Ne- 
braska. Those  Constitutions  severally  declare 
that  **the  Legislature  shall  pass  no  special  Act 
conferring  corporate  powers;"  and  the  cases 
cited  hold  that  special  Acts  conferring  new  or 
further  powers  on  public  corporations  are 
within  the  provision.  In  each  of  the  Constitu- 
tions the  provision  occurs  in  an  article  entitled 
"Corporations,"  consisting  of  several  clauses, 
one  of  which  declares  that  "Provision  shall  be 
made  by  general  law  for  the  organization  of 
cities,  towns  and  villages,"  thus  showing  that 
public  corporations  were  within  the  purview 
of  the  article. 

Doubtless  one  purpose  was  to  prevent  the 
struggle  of  indiviaual  corporations  for  special 
powers,  and  the  danger  of  corrupt  legislation 
incident  thereto;  but  there  seems  likewise  to 
have  been  still  another  purpose,  namely:  to 
save  the  law  of  corporations  from  the  disorder, 
complexity  and  uncertainty  which  such  spec- 
ial legislation,  if  permittea.  Is  sure  to  intro- 
duce; and  this  is  a  purpose  which  is  appropriate 
to  public  as  well  as  pnvate  corporations.  'State 
V.  Cincinnati,  20  Ohio  St.  18,  84,  85. 

But,  notwithstanding  these  reasons  for  the 
constniction,  when  the  question  came  up  in 
Commercial  National  Bank  v.  Ida,  2  Dill.  358, 
before  Judge  Dillon,  author  of  Uie  treatise  on 
Municipal  Corporations,  in  the  United  States 
Circuit  Court,  that  eminent  jurist,  though  be 
held  himself  bound  by  the  state  decisions,  re- 
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marked  that  it  mi^ht admit  of  some  discussion 
whether  the  provision  was  designed  to  apply 
to  municipal  corporations,  if  thequestion  were 
res  nova. 

In  this  conflict  of  argument  and  deddon  it 
will  be  good  to  consider  what  the  rule  is  which 
the  courts  observe  in  deciding  whether  a  stat- 
ute is  constitutional  or  not.  The  question  of 
constitutionality  is  distinct  from  the  question 
whether  a  statute,  in  its  operation  as  a  law,  is 
likely  to  work  well  or  ill — the  latter  question 
being  a  purely  legislative  question,  wiA  which 
the  courts  have  no  concern. 

The  courts  concede  to  State  Legislatures  a 
legislative  power  which  is  limited  only  by  the 
Constitution,  and  they  are  therefore  careful  not 
to  declare  a  statute  unconstitutional  until  they 
are  clear  that  it  is  so.  They  assume  that  the 
legislators,  being  bound  by  theur  oaths  to  sup- 
port the  Constitution,  consider,  when  any  Act 
is  proposed  for  passage,  whether  it  can  be  con- 
stitutionally pa^ed,  and  do  not  vote  for  the  pas- 
sage of  it  until  ev^  doubt  has  been  auieted. 
In  this  view,  a  becoming  deference  to  tiie  L^- 
islature  inculcates  caution. 

"The  question  whether  a  law  be  void  for  its 
repu^ancy  to  the  Constitution,"  says  Chief 
Justice  Marshall,  "is  at  all  times  a  question  of 
much  delicacy,  which  ought  seldom,  if  ever, 
to  be  decided  in  the  affirmative  in  a  doubtful 
case."  Fletcher  v.  Peek,  10  U.  S.  6  Cranch,  87, 
128  [8  L.  ed.  162]. 

The  rule  generally  laid  down  is  that  statutes 
should  be  sustained  unless  their  unconstitu- 
tionality is  clear,  beyond  a  reasonable  doubt. 
A  reasonable  doubt  is  to  be  resolved  in  favor  of 
the  legislative  action,  and  the  Act  sustained. 
Cooley,  Const.  Lim.  182,  and  cases  cited. 

"Before  an  Act  is  declared  to  be  unconstitu- 
tional, it  should  clearly  appear  that  it  cannot 
be  supported  by  any  reasonable  intendment  or 
allowable  presumption."  People  v.  Orange  Oa. 
17  N.  Y.  235,  241. 

"All  intendments  favor  constitutionality.** 
Orowley  v.  8tate,  11  Oreg.  512. 

"Courts  will  approadi  the  question  with 
great  caution,  examine  it  in  every  possible  as- 
pect, and  ponder  upon  it  as  long  as  delibera- 
tion and  patient  attention  can  throw  any  new 
light  upon  the  subject,  and  never  declare  a 
statute  void  unless  the  nullity  and  invalidity 
of  the  Act  are  placed  in  their  judgment  beyond 
reasonable doiibt."  Be  WeUington,  16  Pick.  87, 
95,  per  Shaw,  Oh,  J, 

"It  is  but  a  decent  respect  due  to  the  wis- 
dom, the  integrity,  and  the  patriotism  of  the 
legislative  bod^  by  which  any  law  is  passed," 
says  Justice  Washmgton,  "to  presume  in  favor 
of  its  validity,  until  its  violation  of  the  Consti- 
tution is  proved  beyond  all  reasonable  doubt" 
Ogden  v.  Saunders,  25  U.  S.  12  Wheat.  218, 
270  [6  L.  ed.  606]. 

Or  course,  if  courts  are  bound  to  be  thus 
careful,  where  a  single  statute  involving  the 
doubt  has  been  passea,  it  behooves  them  to  be 
still  more  careful,  if  possible,  after  several  such 
statutes  have  been  passed  from  time  to  time  by 
dififerent  Legislatures,  without  either  question 
or  protest  A  long  continued  legislative  con- 
struction is  entitlS  to  great  weight  with  the 
courts,  if  not  clearly  erroneous. 

If  it  were  permitted  to  us  to  construe  section 
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17  without  regard  to  the  action  of  tbe  Generai 
Assembly,  we  should  probably  give  to  the 
word  corporation  its  broad  generic  meaning, 
but  we  should  do  so  not  without  some  doubt 
whether,  in  so  doing,  we  were  not  making  the 
section  more  oomprebensiye  than  it  was  in- 
tended to  be.  We  cannot  construe  the  section 
without  regard  to  the  action  of  the  Gkneral 
Assembly;  and  of  course  the  respect  due  to  the 
action  of  that  body  increases  the  doubt  which 
we  should  have  felt  independently  of  it.  If 
tbe  Act  incorporating  the  defendant  district  be 
unconstitutional,  so  likewise,  it  would  seem, 
are  the  Acts  incorporating  the  aforenamed 
towns  and  fire  districts;  and,  though  it  is  true 
that  the  court  cannot,  consistently  with  its 
duty,  refuse  to  recomize  a  violation  of  the 
GoQstitution,  where  the  violation  is  plain,  still 
in  cases  of  doubt  the  question  of  consequences  is 


not  to  be  ignored.  Oooley,  Const  Lim.  67, 
69. 

It  seems  to  us  that  there  is  at  least  a  reason* 
able  doubt,  if  not  something  more,  and  that, 
all  things  considered,  it  is  not  our  duty  to  de- 
clare the  Act  incorporating  the  defendant  cor- 
poration unconstitutional  localise  it  was  enacted 
without  continuance  and  noticeunder  section  17. 

The  prosecutor  contends  further  that  the 
Act  is  unconstitutional  beciiuse  it  is  in  effect 
an  attempt  to  create  a  town  without  giving  it 
the  representative  which  the  Constitution  se- 
cures to  towns,  in  the  General  Assembly.  We 
are  not  satisfied  that  this  point  is  tenable.  The 
district  is  within  the  Town  of  South  Elings- 
town,  and  is  represented  in  the  General  As- 
sembly as  a  part  of  it. 

Demurrer  tuetainei  and  iftfcrmaUon  dif- 
miMed, 
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Amanda  STANDIFORD  et  nl,,  Beepte., 

William  S.  STANDIFORD  et  al,,  AppU. 

(....Mo ) 

Deed;  delivery*  Where  a  man  who  had  for 
montha  considerecl  the  matter,  and  consulted 
with  friends,  declaring  his  Intention  to  oonvey 
lands  to  his  minor  son,  executed  a  deed  and  de- 
livered it  to  a  neisrhbor  saying  to  him:  *'Tou  take 
that  deed  and  file  it  for  record,"  and  on  the  lat- 
ter^B  suggestion  not  to  file  it  Just  then  he  re- 
sponded: **Tou  take  that  deed  and  keep  it  safely,** 
witho  at  either  adopting  the  suggestion  that  tbe 
recording  should  be  postponed  or  intimating  any 
change  ia  his  purpose,  or  any  desire  that  the  deed 
should  be  held  subject  to  his  order  or  control,— 


tbe  delivery  of  the  deed  must  be  held  to  have 
been  absolute  at  that  time,  and  a  subsequent  fil- 
ing for  record,  whether  before  or  after  the 
father's  death,  to  be  merely  the  consummation  of 
the  delivery  to  the  son  as  of  the  date  of  the  de- 
livery to  the  neighbor  in  trust. 

GPebruary  4, 1888.) 

APPEAL  h}^  defendants,  from  a  judgment  of 
the  Circuit  Court  of  Buchanan  County  in 
favor  of  plaintiffs  in  an  action  to  set  aside  cer- 
tain deeds.    Reversed. 

The  facts  are  fully  stated  in  the  opinion  of 
the  court. 

Messrs,  Anderson  A  McCormack,  S.  C. 
Woodson  and  Woodson  A  Woodson,  for 
appellants: 


Note.— Deed;  delivery  of. 

The  delivery,  or  something  which  is  legally  the 
equivalent  of  a  delivery,  is  as  indispensable  as  the 
flSgnature  of  tiio  grantor,  or  any  other  formality 
which  is  required  to  impart  validity  to  the  deed  as 
a  solemn  Instrument  of  title.  Vaughan  v.  God- 
man,  94  Ind.  191;  Fitzgerald  v.  Goff,  99Ind.  28;  Quick 
V.  Mllligan,  6  West  Bep.  888, 108  Ind.  419;  Stone  v. 
French,  37  Kan.  145;  Fain  v.  Smith,  14  Oreg.  82; 
ficobey  v.  Walker.  12  West.  Bep.  928, 114  Ind.  254. 

Delivery  may  be  either  ^actual"— that  is  by  doing 
something  and  saying  nothing— or  ''verbal"— that 
is  by  saying  something  and  doing  nothing;  or  it  may 
t)e  by  both.  Dwinell  v.  Bliss,  2  New  Bug.  Rep,  606, 
86  Vt.  863;  2  Washb.  Beal  Prop.  578;  3  Washh.  Beal 
Prop.  4th  ed.  282;  Fain  v.  Smith,  14  Oreg.  82. 

It  is  not  necessary,  to  constitute  a  delivery  of  a 
deed,  that  there  should  be  an  actual  manual  deliv- 
ery; if  it  is  so  disposed  of  as  to  evince  clearly  the 
Intention  of  the  parties  that  it  should  take  effect  as 
a  conveyance,  it  is  a  sufficient  delivery.  Gonlan  v. 
Grace,  86  Minn.  276. 

Intention  is  necessary  to  the  delivery  of  a  deed, 
and  must  exist  in  the  minds  of  the  parties,  evidenced 
by  words  or  acts.  Hill  v.  McNichol,  6  New  Eng. 
Bep.  445,  80  Maine,  209;  Weber  v.  Christen,  9  West. 
Bep.  TOO,  121I1L  91. 

This  intent  is  to  be  gathered  from  the  conduct  of 
-the  parties,  particularly  of  the  grantor,  and  from 
the  surrounding  droumstances.  Web^  v.  Chris- 
ten, 9  West  Bep.  790, 121  HI.  91. 

Delivery  depends  on  the  grantor^s  Intention. 
Coin  V.  Coin,  24  8.  C.  507;  Fain  v.  Smith,  14  Oreg.  82; 
Stevens  v.  Castel,  5  West.  Bep.  724,  63  Mich.  Ill; 
Dwinell  v.  Bliss,  2  New  Eng.  Bep.  606,  68  Vt.  868. 
^  I  J.  xi.  A.. 


Where  a  deed  has  passed  from  the  dominion  of 
the  grantor  its  delivery  will  be  presumed;  but  if  it 
remain  with  the  grantor  the  onus  of  proving  deliv- 
ery rests  with  the  party  claiming  under  it.  Miller 
V.  Bshleman  (Pa.)  5  Cent.  Bep.  172. 

To  constitute  a  d^very,  tbe  grantor  must  part 
with  the  possession  of  the  deed,  or  the  right  to  re- 
tain it.  rounge  V.  Guilbeau,  70  IT.  8. 8  WalL  636  (18 
L.ed.262). 

A  deed  need  not  necessarily  be  delivered  directly 
to  the  grantee  himself.  If  it  has  passed  beyond  the 
control  of  the  grantor  by  his  own  act,  accompanied 
with  declarations  that  it  is  delivered  for  the  use  and 
benefit  of  the  grantee,  it  has  the  same  effect  in  the 
hands  of  the  custodian,  though  a  stranger,  as  if 
delivered  to  the  party  beneficially  entitled.  Eck- 
man  v.  Eokman,  65  Pa.  269, 275;  Jones  v.  Swayze,  49 
N.J.L.279. 

That  the  delivery  of  a  deed  to  a  third  person,  for 
the  benoflt  of  the  grantee,  is  valid,  see  Buggies  v. 
Lawson,  13  Johns.  286;  Tooley  v.  Dibble,  2  Hill,  641; 
Goodeli  V.  Pierce,  2  Hill,  660;  Squires  v.  Summers, 
85  Ind.  262;  Fain  v.  Smith,  14  Oreg.  82;  Olmstead  v. 
Smith,  8  West.  Bep.  266,  87  Mo.  602;  and  it  is  effect- 
ual to  pass  title  as  of  the  time  of  the  delivery.  Ball 
V.  Foreman,  87  Ohio  St.  132. 

A  conveyance,  given  to  an  agent  for  transmission 
to  the  grantee  vested  the  title  in  the  grantee  forth- 
with, though  ignorant  of  the  transaction.  Markka 
App.  86  Pa.  231;  Bead  v.  Bobinson,  6  Watts  &  S. 
329;  Collins  v.  Mckee  (Pa.)  5  Cent  Bep.  179. 

Parol  evidence  is  admissible  to  prove  delivery  of 
a  deed.  Coin  v.  Coin,  24  S.  a  607;  Bobinson  v, 
Bobinson,  2  West  Bep.  849,  116  111.  2S0:  Teller  v. 
Brewer,  14  Oreg.  406. 


See  also  7  L.  R.  A.  555;  11  L.  R.         A.  573:  19  L.  R.  A.  242;  22  L.  R.  A.  153. 
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In  Uvey  v.  Uuey,  66  Aio.  000,  the  court  sa^s: 
"Had  the  deed  been  delivered  to  some  third 

Sarty,  with  instructions  to  deliver  it  after  his 
eath,  if  not  previoosl^r  recalled,  there  would 
have  been  some  act  in  his  life  to  which  the  de- 
livery by  such  person,  after  his  death,  could 
perhaps  relate." 

The  assumption  is  unwantinted  by  the  facts 
that  the  erantor  intended,  by  directing  a  suspen- 
sion of  the  recordation  of  the  deed,  to  exercise 
future  control  over  it. 

Carter  v.  MilU,  80  Mo.  439;  Belden  v.  Carter, 
4  Day,  66;  Foley  v  Eaward,  8  Iowa,  60;  May- 
nard  v.  Mat/nara,  10  Mass.  468,  foot  note; 
Jackson  v.  Phippv,  13  Johns.  421. 

There  may  be  instances  where  the  convejr- 
auce  would  operate  as  a  deed,  even  though  it 
was  not  parted  with  by  the  person  executing 
it,  so  desirous  are  the  courts  to  give  effect  to 
the  clear  intention  of  the  grantor. 

Martindale,  Con  v.  178;  Bryan  v.  WasJi,  7  111. 
567;  Fonblanque,  Eg.  807-818;  Neu>ton  v.  Bea- 
ler,  41  Iowa,  834;  Walker  v.  Walker,  42  111. 
811. 

Where  a  father  voluntarily  makes  a  deed  to 
his  son,  and  does  not  deliver  it,  but  Uieir  subse- 
quent  conduct  is  such  as  to  show  that  both  of 
them  consider  the  deed  as  having  been  effect- 
ually executed  for  the  purpose  of  passing  title, 
no  delivery  is  necessary. 

Masterson  v.  C/teek,  28  Dl.  76,  4  Kent,  Com. 
456;  Stow  v.  Miller,  IS  Iowa,  464;  Souverbye  v. 
Arden,  1  Johns.  Ch.  251;  Jaques  v.  Methodist 
Epis.  GhuTcJi,  17  Johns.  648,  677;  Bmith  v. 
Moore,  4  N.  J.  Eq.  487. 

Where  the  circumstances  show,  unmistak- 
abljr,  that  one  party  intended  to  devest  himself 
of  title,  and  to  invest  the  other  with  it,  delivery 
will  be  considered  complete,  though  the  instru- 
ment still  remains  Id  the  hands  of  the  grantor. 

Ruckman  v.  Ruckman,  82  N.  J.  Eq.  259; 
Cannon  v.  Cannon,  26  N.  J.  Eq,  319;  Smith  v. 
Moore,  4  N.  J.  Eq.  487;  Woodwards,  Woodioard, 
8  N.  J.  Eq.  784;  Crawford  v.  Bertholf,  1  N.  J. 
Eq.  467;  8hep.  Touch.  68;  McCoy  v.  Hill,  2 
Litt  (Ky.)  875;  Burke  v.  Adams,  80  Mo.  611, 
612. 

To  constitute  a  deliverer  of  a  deed,  by  plac- 
ing it  in  the  hands  of  a  third  party,  it  must  be 
done  with  the  intent,  on  the  part  of  the  ^ntor, 
that  it  should  take  effect  as  his  deed,  m  favor 
of  the  grantee. 

Inlaw  V.  Com.  6  T.  B.  Mon.  (Ky.)  78;  Ham- 
merslough  v.  Cheatham,  84  Mo.  20;  Turner  v. 
Carpenter,  88  Mo.  836,  middle  of  page. 

What  Dick  subsequently  said  cannot  change 
the  previous  ab£X)lute  delivery  of  the  grantor. 

Parsons  v.  Parsons,  46  Mo.  268,  269. 

Messrs,  Doniphan  A  Reed,  R.  P.  C. 
Wilson  aod  James  W.  Cobum,  for  re- 
gpondents: 

The  grantor  did  not  surrender  possession  of 
the  deed,  but  retained  it  tmder  his  own  control 
and  subject  to  his  order.  His  dominion  over 
the  land  was  still  complete  and  perfect  and 
there  was  no  delivery  of  the  deed. 

Huey  V.  Uuey,  65  Mo.  694;  Hammerslough 
T.  Cheatham,  84  Mo.  19. 

To  make  the  delivery  to  a  stranger  effectual, 
the  intention  with  which  the  delivery  is  made 
must  be  expressed  at  the  time. 

Tiedeman.  Real  Prop.  §  814;  Church  v.  Oil- 
man, 16  Wend.  666;  Souverbye  v.   Arden,   1 
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Johns.  Ch.  266;  May  nard  y,  Maynard,  10  Mass. 
456;  Tibbals  v.  Jacobs,  31  Conn.  428;  Folk  v. 
Varn,  9  Rich.  Eq.  803;  Mitchell  v.  Ryan,  8 
Ohio  St.  877;  Cecil  v.  Beaver,  28  Iowa,  241. 

So  long  as  the  deed  is  within  the  control  of 
the  grantor  and  subject  to  his  authority,  it  can- 
not be  held  to  be  delivered. 

PruUman  v.  Baker,  80  Wis.  644;  Phillips  v. 
Houston,  6  Jones,  L.  802;  Deardorffv,  Fores- 
man,  24  Ind.  481,  6  Am.  Law  Reg.  N.  S.  646; 
Cook  V.  Brown,  34  N.  H.  476;  Johnson  v,  Far- 
ley,  46  N.  H.  505;  Brevard  v.  Neely,  2  Snced 
(Tenn.)  164;  Duer  v.  James,  42  Md.  492;  Byars 
V  Spencer,  101  111.  429;  18  Cent.  L.  J.  222;  14 
Cent.  L.  J.  97,  08;  Hammerdough  v.  Chee^ 
tham,  84  Mo.  13;  PhiUips  v  Philips,  50  Mo. 
603. 

The  deed  must  be  delivered  during  the  life- 
time of  the  grantor.  A  delivery  after  his  death 
will  have  no  effect. 

Tiedeman,  Real  Prop.  ■§  812;  Shoenberger  v. 
Zook,  84  Pa.  24;  Jackson  v.  Leek,  12  Wend. 
107;  Jackson  v.  Phipps,  12  Johns.  421;  Fisher 
V.  HaU,  41  K  Y.  428;  Fay  v.  Richardson,  7 
Pick.  91;  Woodbury  v.  Fisher,  20  Ind.  888; 
Wiggins  v.  Lusk,  12  Rl.  132;  Miller  v.  Physick, 
24  Ark.  244;  Jacobs  v.  Alexander,  19  Barb.  248; 
StUwell  V.  Hubbard,  20  Wend.  44;  FtuUman 
V.  BaJcer,  80  Wis.  644. 

Braee»  J,,  delivered  the  opinion  of  the 
court: 

On  the  9th  day  of  Januai]^,  1878,  Dodson 
Standiford,  deceased,  being  in  feeble  health, 
made  a  deed  to  his  son,  the  defendant  William 
Seigel  Standiford,  then  aged  about  sixteen 
years,  to  a  tract  of  land  containing  103  acres, 
situate  in  Platte  County,  on  which  he  with  his 
wife,  the  plaintiff  Amanda,  and  his  said  son 
were  then  residing,  in  which  his  wife  did  not 
unite,  and  delivered  it  to  one  Hezekiah  Dick. 
In  the  following  August  he  died,  and  within 
twenty  days  after  bis  death,  the  said  Dick  filed 
the  deed  in  the  office  of  the  recorder  of  deeds 
of  said  county,  and  the  same  was  recorded. 

At  the  time  the  deed  was  made,  the  other  chil- 
dren of  the  grantor  were  grown  and  had.left  the 
homestead.  William  S.  and  his  mother  contin- 
ued to  reside  together  on  the  premises  from  the 
time  the  deed  was  made  until  the  17th  of  Jul^, 
1883,  when  he  sold  and  conveyed  his  interest  m 
the  land  to  Ephraim  B.  Worth,  the  other  defend- 
ant herein,  for  the  sum  of  $2,600  cash.  In 
September,  1883,  this  suit  was  instituted  by  his 
mother,  the  said  Amanda,  and  the  other  plaint- 
iffs, who  are  the  children  and  descendants  of 
deceased  children  of  the  said  Dodson,  other  than 
the  said  William  S.,  in  which  they  seek  to  set 
aside  the  deed  from  Dodson  to  his  son,  and  the 
deed  from  the  son  to  the  said  Worth,  on  the 
eround  "that  the  said  deed  from  Dodson  Standi- 
ford to  bis  son  William  S.  Standiford  was  a  deed 
of  gift;  that  said  deed  was  never  delivered  to  the 
said  William  S.  Standiford,  nor  to  anvone  for 
him;  that  said  deed  was  intended  to  be  delivered 
to  the  said  William  S.  Standiford  after  the  death 
of  the  said  Dodson  Standiford,  and  to  take 
effect  after  his  death  only,  as  a  Vill;  and  that 
the  deed  was  not  recorded  until  after  his  said 
death— of  all  of  whidi  the  defendants  were  at 
the  time  aware." 

The  controlling  question  in  the  case  is,  Was 
the  deed  from  the  father  to  the  son  in  contcm- 
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fJatioD  of  Iaw  delivered  Id  the  lifetime  of  the 
atlier?  While  there  is  a  confiict  of  testimoDy 
in  some  particulars  between  the  several  wit- 
nesses interested,  and  otherwise,  who  testified 
in  the  case,  the  whole  testimony  tends  to  sup- 
port and  confirm  that  of  Mr.  Dick,  who  be- 
came the  depositary  of  tho  deed,  and  who  was 
called  as  a  witness  by  the  ^lantifiPs;  and  there 
can  be  no  doubt  that  his  testimony,  in  connec- 
tion with  that  of  Mr.  Woodson,  another  intel- 
ligent and  disinterested  witness  called  for  the 
defendants,  prfsents  a  connected  and  truthful 
statement  of  ali  the  material  facts  bearing  vpon 
the  question. 

Mr.  Dick  testified  substantially  as  follows: 
"Before  the  execution  of  this  deed,  I  had  a  con- 
versation with  Mr.  Standiford  about  executing 
it.    It  was  in  February  or  March,  1877.    He 
and  I  were  sitting  on  a  log  on  some  land  I  pur- 
chased from  him.    The  first  time  he  had  any 
such  notion  in  his  head,  he  said,  'I  am  going 
to  deed  this  land  I  have  here  to  Seigel,'  ana 
said,  'I  have  been  told  bv  some  parties  that  I 
can't  make  a  valid  deed  unless  I  have  other 
lands  left,  and  I  want  to  know  what  you  think 
about  it.'    I  said,  'You  can't  deed  the  land 
away  at  the  expense  of  your  creditors;  but  it 
doesn't  make  any  difference  whether  you  have 
any  other  land  left  or  not.    That  will  not  in- 
yatidate  the  deed.'    Then  be  says  to  me,  'The 
first  time  you  go  to  Platte  City,  1  want  you  to 
consult  Steve  Woodson.    Ask  him  whether  I 
can  make  a  valid  deed  to  this  land  unless  I 
have  any  other  land  or  not.'    I  said,  'It  is  un- 
necessary at  all;  but  for  your  satisfaction  I 
•will  do  so. '  Shortly  afterwards  I  got  Mr.  Wood- 
son's ofMBion  in  the  matter,  and  conveyed  the 
same  to  Mr.  Standiford,  which  was  the  same 
as  my  own  opinion,  which  seemed  to  satisfy 
Lim,  and  I  never  heard  anything  more  of  it  un- 
til a  day  or  so  before  he  made  the  deed,  when 
lie  notified  me  that  he  was  going  to  make  me  a 
deed,  also  one  to  his  son,  and  wanted  me  to  be 
present  ...  I  was  there  the  morning  the  deed 
was  made;  was  notified  by  Mr.  Standiford  to 
be  there,  probably  the  day  before,  to  be  there 
on  that  occasion;  that  ha  was  going  to  make  a 
deed  to  me  for  land  I  had  bought  that  he  had 
never  deeded  to  me.    And  be  said,  'I  waul  you 
to  be  there  on  that  morning.'    Accordingly  I 
went.    The  deed  was  made  and  acknowledged, 
and  my  recollection  is  that  it  was  left  lyin^  on 
the  taole.    I  stayed  there  some  little  time. 
The  old  man  motioned  to  me,  and  said,  'Squire, 
you  take  that  deed,  and  file  it  for  record.'    I, 
having  a  motive  in  view,  snys  to  him,  'Uncle 
D.,  I  don't  believe  that  I  would  have  it  filed  for 
record,  or  put  on  record,  at  the  present  time. 
You  may  get  well,  and  live  some  time.    You 
are  not  making  much  money,  and  you  may 
have  occasion  to  sell  off  a  scrap,  or  something 
of  Uiat  kind,  or  th»  income  from  the  land,  and 
need  it  to  live  on.'    He  said,  'You  take  that 
deed,  and  keep  it  safely.'    Says  be,  'There  are 
parties  who  come  about  the  house'— or  persons 
about  the  house,  I  don't  recollect  which — 'that 
if  they  come  across  it  would  likely  make  way 
with  it,  and  I  am  not  able  to  be  up  and  around.' 
And  I  carried  it  away,  and  don't  think  anyone 
ever  saw  it  after  it  was  given  to  me.    He  told 
me  to  take  it.    I  don't  Qiink  it  was  handed  to 
me  by  anyone.    No  person  ever  saw  it  until 
about  twenty  days  after  his  death.    I  took  it 
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to  Platte  City,  and  filed  it  for  record.  He  did 
not  tell  me  that,  at  his  death,  he  wanted  the 
deed  filed  for  record,  or  anything  of  that  kind; 
but  then  that  was  the  impression  left  upon  my 
mind.  It  was  my  impression  that  the  deed 
was  to  firo  on  record  as  soon  as  he  died,  and 
that  impression  was  made  from  the  fact  that  he 
first  stated  to  me  to  record  the  deed." 

S.  C.  Woodson  testified:  "Mr.  Dick  first 
spoke  to  me  about  what  Mr.  Standiford  wanted 
to  do,  and  some  time  in  the  fall  or  winter  of 
1877  I  was  up  at  Edgerton,  and  saw  Mr.  Stand- 
iford, and  he  told  me  that  he  had  an  idea  that 
he  wanted  to  give  his  son  William  S.  the  land; 
and  he  asked  me  if  he  could  make  a  deed  to  it, 
and  convey  it  in  that  way,  and  I  told  him  'Yes, 
he  could  deed  the  land  to  his  son;'  but  I  sug- 
gested the  propriety  of  making  a  will  and  giv- 
ing the  property  to  his  son  after  his  death. 
He  said  'No;  he  wanted  to  give  it  to  him  before 
his  death;'  and  he  said  there  was  so  much 
trouble  and  litigation  over  the  rest  that  he 
wanted  to  give  it  to  him  now,  before  his  death; 
that  his  other  children  were  grown,  and  edu- 
cated. This  conversation  was  in  the  fall  or 
winter  before  the  deed  was  made." 

To  make  a  deed  effective  there  must  be  a  de- 
livery, actual  or  constructive,  to  the  grantee, 
or  to  some  person  for  his  use,  during  the  life- 
time of  the  grantor.  Huey  y.  Httep,  65  Mo. 
689. 

Whether  a  deed  has  been  delivered  or  not  is 
mixed  question  of  law  and  fact,  dependent 
largely  upon  the  intention  of  the  parties. 

The  rule  laid  down  by  2  Greenleaf  on  Evi- 
dence, ^  297,  is  that  "The  delivery  of  a  deed  is 
complete  when  the  grantor  or  obligor  has  part- 
ed with  his  dominion  over  it,  with  intent  that 
it  shall  pass  to  the  grantee  or  obligee,  provided 
the  latter  assents." 

The  assent  of  a  minor  child,  to  whom  a  deed, 
beneficial  to  him,  is  made,  will  always  be  pre- 
sumed.   Hvey  y.  Hvet/,  supra, 

Tobin  V.  Bass,  85  Mo.  654,  disposes  of  the 
proviso,  and  there  is  no  question  in  this  case 
that  the  father  intended  that  the  deed  should 
pass  to  bis  son. 

*  'The  application  of  the  remainder  of  the  rule 
cannot  be  much  assisted  by  adjudicated  cases. 
Each  case  must  stand  on  its  own  peculiar  facts. 
It  may  be  rctual  or  constructive,  by  word  or 
act,  to  the  grantee  directly,  or  to*  another  for 
him;  and  a  delivery  may  sometimes  be  made 
without  the  grantor  parting  with  the  custody 
of  the  instrument.  It  is  sufficient  if,  after  the 
grantor  has  signed,  sealed  and  acknowledged 
the  deed,  he  makes  some  disposition  of  it  from 
which  it  clearly  appears  that  he  intended  that 
the  instrument  should  take  effect  as  a  convey- 
ance, and  pass  the  title."  Tohin  v.  Bass^  su- 
pra; Burke  v.  Adams,  80  Mo.  505;  C&nlan  v. 
Grace,  86  Minn.  276. 

In  Tobin  v.  Bass,  it  was  held  that  "When  a 
deed  to  a  minor  child  ia  absolute  in  form,  and 
beneficial  in  effect,  and  the  father  and  grantor 
voluntarily  causes  the  same  to  be  recorded,  ac- 
ceptance by  the  grantee  will  be  presumed;  and 
such  facts  cousiiiute  prima  facie  &  delivery,  and 
afford  reasonable  presumption  that  the  grantor 
intended  to  part  with  the  title,  and  that  clear 
proof  should  be  made  that  a  person  who,  under 
such  circumstances,  has  executed,  acknowl- 
edged and  caused  a  deed  to  be  recorded  before 
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the  court  would  be  warranted  in  declaring  that 
he  did  Dot  intend  to  part  with  bis  title." 

The  act  of  the  recorder  in  recording  the  deed, 
of  course,  has  no  bearing  on  the  question  of 
delivery.  It  is  the  delivery  of  the  deed  to  the 
recorder  for  that  purpose  that  is  held  to  be  a 
delivery. 

In  this  case  the  deed  was  delivered  by  the 
father  to  Mr.  Dick,  to  be  recorded  and  be  de- 
livered to  the  recorder,  and  by  him  was  re- 
corded; and  the  deed  to  bis  minor  son  was  thus 
caused  to  be  rcconled  by  the  father,  bringing 
the  case  directly  within  the  principle  of  this 
case.  But  it  is  contended  that  Mr.  Dick  did 
not  deliver  it  to  the  recorder  until  after  the 
death  of  tiie  father.  Erffo  there  was  no  deliv- 
ery to  the  son  in  the  lifetime  of  the  father,  and 
the  deed  is  inoperative  and  void.  This  would 
be  so  but  for  that  maxim  of  the  law,  Ut  res  ma- 
gis  taleat  quam  pereat.  Rather  than  the  deed 
shall  perisli,  the  second  delivery  to  the  recorder 
hath  relation  to  the  first  deliveij  to  Mr.  Dick, 
and  it  shall  be  a  deed  ab  initio.  Butler  and 
Baker^s  Case,  8  Coke,  25,  cited  in  Euey  ▼.  ^Ttf- 
4y,  supra. 

The  application  of  this  principle  is  thus  illus- 
trated in  Belden  ▼.  Carter,  4  Day,  66:  "A, 
having  signed,  sealed  and  acknowledged  a  deed 
conveying  a  tract  of  land  to  B,  took  up  the  deed 
in  the  absence  of  B,  and  said  to  C,  *Take  this 
deed,  and  keep  it  If  I  never  call  for  it,  deliver 
it  to  B  after  my  death.  If  I  call  for  it,  deliver 
it  up  to  me.'  C  took  the  deed.  A  died  soon 
afterwards,  having  never  called  for  it,  and  then 
C  delivered  it  over  to  B.  Held,  that  this  was 
the  deed  of  A  presently;  that  0  held  it  as  trus- 
tee for  B;  that  the  title  became  consummate  in 
B  by  the  death  of  A,  and  that  the  deed  took 
effect  by  relation  from  the  time  of  the  first  de- 
Uvery.''^ 

And  in  this  case  it  follows  that  whether  the 
father  delivered  the  deed  to  Mr.  Dick  to  be 
presently  recorded,  or  to  be  kept  safely  until 
Lis  death,  and  then  to  be  filed  for  recora,  or  to 
be  kept  safely  until  his  death,  and  then  deliv- 
ered to  his  son  unless  recalled,  the  deed,  hav- 
ing been  delivered  for  record  after  the  death  of 
the  father,  was  by  relation  to  the  first  delivery, 
at  least,  prima  fade  delivered  in  the  lifetime  of 
the  father,  and  conclusively  so  delivered,  unless 
the  deed  was  recalled,  or  unless  it  clearly  ap- 

Sears  from  ^he  evidence  that  when  the  father 
elivered  the  deed  to  Dick  he  did  not  intend 
the  title  to  pass.  It  is  not  pretended  that  there 
is  any  evidence  that  the  deed  was  ever  recalled, 
and  the  only  question  is.  Does  the  evidence 
clearlv  show  that  the  father  did  not  intend  to 
pass  the  title  by  the  conveyance  when  he  deliv- 
ered it? 

In  Hueff  y.  Huey,  supra,  the  father,  after 
signing  and  acknowledging  a  deed,  kept  it  in 
his  own  custody,  among  his  papers,  to  which 


the  son  had  access,  and  declared  that  he  did  nol 
wish  durinff  his  life  to  deliver  the  deed  to  his 
son;  that  if  nis  son  deviated  in  his  treatment  of 
his  mother  he  might  make  a  change;  that  ha 
wanted  to  be  the  owner  as  long  as  he  lived; 
that  his  son  could  have  it  recorded  after  his 
death.  Held,  that  there  was  no  delivery,  the 
son,  after  the  death  of  the  father,  having  had 
the  deed  recorded;  it  being  perfectly  clear  that 
the  father  did  not  want  the  deed  to  operate  as 
a  convevance  until  after  his  death,  and  that  he 
retainea  the  custody  of  it  for  that  very  rea- 
son. 

The  circumstances  of  this  case  are  widely 
different,  almost  antithetical.  The  father  here, 
after  having  for  months  considered  the  matter, 
and  consulted  with  his  friends,  declares  that  he 
wants  to  convey  this  land  to  his  son;  that  he  did 
not  want  to  do  so  by  will — an  instrument  that 
could  only  take  effect  after  his  death — ^but 
wants  to  convey  it  to  him  now,  during  his  life; 
takes  legal  advice  as  to  whether  he  can  do  so 
by  deed,  having  no  other  land  besides.  Being 
satisfied  that  he  can,  he  executes  and  acknowl- 
edges the  deed;  selects  one  of  the  friends  whom 
he  has  consulted,  and  who  is  cognizant  of  his 
wishes  in  regard  to  the  matter,  as  the  deposi- 
tary of  the  deed;  delivers  him  the  deed,  saving 
to  him,  "Squire,  you  take  that  deed  and  file  u 
for  record,"  and  when  his  friend,  from  motives 
of  his  own,  suggests  that  he  do  not  file  it  for 
record  at  present,  assigning  reasons  for  the  sug- 
gestion that  he  thought  it  might  operate  upon 
his  mind,  his  response  is:  "You  take  that  deed, 
and  keep  it  safely,"  assigning  cogent  reasons 
why,  for  its  safety,  it  should  be  delivered  now, 
without  either  adopting  the  suggestion  that  the 
recording  should  be  {)ostponra,or  intimating 
that  he  had  changed  his  purpose  to  convey  his 
land  to  his  son  then,  or  that  be  desired  that  the 
deed  should  be  held  subject  to  bis  order  or  con- 
trol in  any  manner  whatever  thereafter.  He 
insisted  that  his  friend,  who  also  knew  he 
wanted  to  convey  this  land  to  his  son  by  this 
deed,  should  take  it;  and  he  took  it. 

And  we  have  no  hesitation  in  saying  that  this 
was  an  absolute  delivery  of  the  deed  to  Dick 
for  the  benefit  of  his  son,  and  that  Dick  from 
that  moment  became  a  trustee  thereof  for  the 
son;  and  whenever  thereafter  he  filed  it  for  rec- 
ord, whether  before  or  after  tlie  death  of  the 
father,  he  did  but  consummate  the  delivery  of 
the  father  to  the  son  as  of  the  date  of  the  de- 
livery to  him  as  such  trustee.  The  deed  be- 
came effective  from  that  date,  and  operated  to 
vest  the  title  in  the  defendant  William  S.  Stand- 
iford,  and  the  court  should  have  so  held. 

The  decree  for  the  plaintiffs  on  the  evidence 
was  erroneous. 

ITie  judgment  is  reversed,  and  the  bill  di$' 
missed. 

All  concur.  • 
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ORLEANS  COUNTY  NATIONAL  BANK, 

Appt., 

Charles  H.  MOORE,  Impleaded,  etc.,  Respt. 

1.  Moneys  arlaiii^  ttom  the  sale  of  lands 
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on  foredosnre  come  into  the  hands  of  th* 
creditor  as  a  payment  made  by  the  law  which  the 
law  will  therefore  apply  as  shall  be  just  and  equi* 
table,  in  the  absence  of  directions  already  made 
in  the  security  itself  executed  by  the  debtor. 

2.  Where  a  moriffaee  la  gkven  as  eoUat* 
eral  seeority  ^r  two  promiswry  notes  and  a 
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drftft,  on  two  of  wbldh  the  mortgagor  was  the 
principal  debtor,  and  on  the  other  of  whloh  he 
'was  iimvij  an  Indoner,  while  the  maker  was  the 
principal  debtor,  the  proceeds  of  a  foreclosure 
sale  will  be  applied  pro  rata  on  the  different  obli- 
gations, if  there  is  no  condition  in  the  mortgage 
as  to  their  application. 

CMaroh&,18W.) 

APPEAL  by  plaintiff,  from  an  order  of  the 
General  Term  of  the  Hupreme  Court, 
Fifth  Department,  affirming  an  order  of  the 
Orleans  Special  Term  entered  upon  the  report 
of  a  referee  applying  the  proems  of  a  fore- 
closure  sale.     Affirmed, 

The  case  is  fully  stated  in  the  opinion. 
I    Mr.  W.  S.  IiOs&a»  for  appellant: 

If  Church  has  made  no  election  as  to  the  ap- 
plication of  this  money  it  results  only  that  the 
creditor  to  whom  the  security  is  given,  may 
elect  as  to  the  order  in  which  the  proceeds 
may  be  applied  upon  the  several  obligations 
jointly  secured. 

Neuifmrgh  Nat.  Bank  v.  BigUr,  88  N.  Y.  61. 

Mr,  John  H.  White,  for  respondent, 
Moore: 

£qui^  requires  that  the  property  of  a  debtor 
should  be  applied  to  the  payment  of  his  own 
indiyidual  debts  rather  than  to  those  where  he 
is  suiety  for  another. 

PiUtiwn  y.  HtUl,  0  Cow.  775,  note,  subd.  8; 
approved,  QrisiooldY.  Onondaga  Co.  JSav.Bank, 
08  N.  Y.  806;  Story,  Eq.  Jur.  §  457  e,  note  8; 
MarryattB  v.  WhiU,  8  Stark.  101;  Bridenbeeker 
V.  Loiedl,  82  Barb.  9-28;  Dow»  v.  Morewood, 
10  Barb.  184;  Eegward  v.  Lamax,  1  Yem.  24; 
Gtnnn  v.  Whitaker,  1  Harr.  &  J.  754;  Darsey 
T.  Oa$9aioay,2  Harr.  &  J.  402. 

Where  there  is  no  application  by  the  parties, 
the  law  prefers  one  which  discharges  a  trust 
obligation  and  exonerates  sureties,  in  prefer- 
ence to  a  simple  debt  created  by  operation  of 
law. 

Wright  v.  Wright,  7  Daly,  55 ;  Baker  v. 
BtaekpaoU,  0  Cow.  486. 

Neither  the  debtor  nor  the  creditor  can  so 
apply  a  payment  as  to  affect  the  liabilities  of 
sureties,  without  their  consent 

Merrimaek  Co.  Bank  v.  Brown,  12  N.  H. 
820;  Myers  v.  U.  8.  1  McLean,  498;  Pottmae- 
ter-Generalv,  NorveU,  Gilp.  106.  See  Brander 
V.  PhiUiw,  41  U.  S.  16  Pet  121  (10  L.  ed.  909); 
Cbry  V.  Leonard,  56  N.  Y.  494. 

llie  principle  of  law  by  which  a  creditor, 
having  sevend  demands  against  a  debtor,  may 
elect  to  appropriate  payments  to  any  one  of 
tbem,  if  the  debtor  makes  no  election,  is  ap- 
plicable only  to  voluntary  payments. 

Blael'6tone  Bank  v.  Hill,  10  Pick.  128. 

Where  a  creditor,  having  several  demands 
against  his  debtor,  recovers  a  portion  of  the 
entire  amount  in  a  judicial  proceeding  founded 
upon  tbem  all,  the  law  will  apply  such  recov- 
ery as  a  payment  ratably  upon  all  the  demands. 

Ccnepertntraite  v.  Sheffidd,  1  Sandf.  416,  af- 
firmed 8  N.  Y.  248;  Bridenbecker  v.  Lomll,  82 
Barb.  9-24:  Jonee  v.  Benedict,  88  N.  Y.  79. 

PeckHam^  Jl,  delivered  the  opinion  of  the 
coart: 

The  question  in  this  case  arises  as  to  the  ap- 
plication of  certain  moneys  which  are  the  pro- 
ceeds of  the  aaJe  of  certain  lands  on  foreclosure 
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of  a  mortj^ffe  given  by  one  €korge  B.  Church 
to  the  plamtlS  herein  on  the  22d  day  of  August, 
1884.  On  that  day  the  plaintiff  owned  and 
held  a  note  for  |2,500,  made  by  Albert  S.War- 
ner (who  was  then  wholly  insolvent),  and  in- 
dorsed by  Qeorge  B.  Church,  dated  July  8, 
18^4,  and  due  September  4,  1884.  The  plaint- 
iff at  the  same  time  held  and  owned  a  note  of 
$5,000,  made  by  Church  and  indorsed  by  one 
Charles  H.  Moore,  dated  Juue  21,  1884,  and 
due  Augxist  28, 1884;  also  a  draft  drawn  by 
Church  upon  and  accepted  by  said  Moore,  for 
$7,500,  dated  August  9,  1884,  and  due  August 
28,  1884.  Moore  was  an  accommodation  ac- 
ceptor of  the  draft,  and  Church  was  the  prin- 
cipal debtor  therein,  and  also  on  the  $5,000 
note,  and  was  so  known  to  be  by  the  plaintiff 
before  the  execution  of  themort^gige.  He  was 
simply  indorser  on  the  $2,500  note,  and  War- 
ner was  in  fact  the  principal  debtor,  and  was 
so  known  to  be  by  the  plaintiff. 

On  the  date  above  mentioned,  plaintiff's 
cashier  requested  Chiu*ch  (who  also  turned  out 
to  be  insolvent)  to  execute  a  mortga^  to  the 
plaintiff,  as  collateral  security  for  his  mdebted- 
ness,  which  Church  agreed  to  do,  and  there- 
upon he  went  to  an  attorney  to  draw  the  same, 
and  directed  him  to  draw  it  for  |]  2,500,  the 
amount  of  the  $5,000  note  and  the  $7,500  draft 
above  mention^.  Before  the  mortgage  was 
executed,  however,  the  president  of  the  plaint- 
iff informed  Mr.  Church  that  it  did  not  in- 
clude all  his  liabilities  to  the  plaintiff,  and  re- 
quested that  the  mortgage  be  made  to  include 
Uie  Warner  note,  upon  which  he  was  indorser, 
and  Church  consented;  and  thereupon  the 
mortgage  was  made  for  $15,0(X),  which  in- 
clude the  three  liabilities. 

The  mortgage  was  conditioned  for  the  pay- 
ment of  $15; 000  to  the  plaintiff,  one  year  from 
date,  and  contained  this  condition:  "This  grant 
is  intended  as  security  for  the  payment  of 
$15,000,  one  year  from  date;  that  is  to  say,  as 
a  collateral  security  for  the  payment  of  all 
notes,  bills,  drafts,  checks,  or  overdrafts,  or 
indebtedness  of  every  name  or  nature,  due  and 
owing  the  said  Orleans  County  National  Bank 
by  sud  Geo.  B.  Church,  to  the  amount  of 
$15,000,  at  the  termination  of  the  year  from 
the  date  hereof.  Nevertheless,  the  security 
hereby  created  shall  continue  and  remain  in 
full  force  after  the  expiration  of  said  year  until 
all  and  every  indebtedness  due  and  owin|^  from 
said  Gteo.  B.  Church  to  said  bank  is  paid  and 
liquidated." 

The  plaintiff  continued  to  hold  the  notes  up 
to  the  time  when  the  mortgage  was  forecloseci. 
Judgment  of  foreclosure  was  entered  in  the 
Orleans  County  clerk's  office,  in  an  action 
brought  by  the  plaintiff  against  the  mortgagor 
and  the  said  Charles  H.  Moore  and  others,  on 
which  judgment  the  mortgaged  premises  were 
advertised  for  sale;  and  the  same  were  sold  on 
the  9th  day  of  February,  1886,  and  thev  were 
bid  off  by  the  defendant  Moore  for  $9,600. 
Neither  Church  nor  Moore  appeared  in  the 
foreclosure  action,  and  no  personal  Judgment 
was  demanded  against  Moore  in  the  complaint. 

Upon  entering  Judgment  by  default,  the 
plaintiff's  attorney,  ex  parte,  entered  in  the 
Judgment  a  direction  to  the  sheriff  to  apply  the 
proceeds  of  the  sale  of  the  mortgaged  premises, 
first,  to  the  payment  of  the  note  maae  by  Al- 
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belt  8.  Warner,  and  indorsed  by  the  defendant 
Cliurcb,  and  the  remainder,  so  lar  as  necessary, 
to  the  payment  of  the  draft  and  note  held  by 
the  plaintiff,  and  upon  which  the  said  Moore 
was  liable  as  surety.  The  first  knowledge 
which  Moore  had  that  this  provision  was  in- 
serted in  the  jud^ent  was  after  the  sale  of  the 
mortgaged  premises,  and  after  he  had  retained 
counsel  to  examine  the  papers  in  the  fore- 
closure action:,  when,  upon  such  examination 
by  his  counsel,  the  direction  in  the  judgment 
was  discovered. 

Upon  the  Judgment  roll  in  the  foreclosure 
suit,  and  upon  affidavits  stating  these  and  other 
facts,  the  defendant  Moore  then  moved  for  an 
order  erasing  from  the  judgment  the  direction 
above  alluded  to,  and  for  other  relief. 

The  motion  was  opposed  by  the  plaintiff 
upon  affidavits  then  filed,  and  the  court,  at  spe- 
cial term,  ordered  that  the  direction  above  men- 
tioned should  be  erased.  It  was  further  ordered 
that  the  sheriff  pay  the  proceeds  of  the  sale 
of  the  mortgaged  premises  to  the  plaintiff,  after 
deducting  his  fees  and  expenses,  and  upon  con- 
sent of  the  parties  a  reference  was  ordered  to 
determine  how  the  net  proceeds  of  the  sale 
should  be  applied. 

The  money  thus  paid  to  the  plaintiff  amount- 
ed to  $9,467.11,  which  was  not  put  in  with  its 
other  money,  but  was  made  a  special  deposit, 
as  per  order  of  the  supreme  court. 

The  plaintiff  claims  the  right  to  apply  the  pro- 
ceeds of  the  sale,  first,  to  the  extinguishment  of 
the  Warner  note,  and  the  balance  upon  the  note 
for  $5,000  and  the  draft  of  $7,500. 

The  defendant  Moore  claimed  below  that  the 
application  should  be  wholly  made  upon  the 
note  and  draft  upon  which  he  was  liable. 
The  referee  applied  the  proceeds  pro  rata  upon 
the  three  pieces  of  paper  upon  which  Church 
was  liable.  The  report  of  the  referee  was  con- 
firmed by  the  special  term,  and  plaintiff  then 
appealed  to  the  general  term.  The  defendant 
Moore  did  not  appeal. 

The  general  term  affirmed  the  order  of  the 
special  term,  and  from  the  order  of  affirmance 
the  plaintiff  has  appealed  to  this  court.  The 
question  then  arises  as  to  what,  if  any,  right 
the  creditor  has  to  make  the  api>licatioD ,  or 
whether  the  law  is  to  make  it,  and,  if  the  latter, 
upon  what  rule  it  is  to  be  based. 
.  The  riffht  of  a  creditor  to  apply  a  payment 
made  to  him  by  a  debtor,  in  the  absence  of  any 
application  by  the  debtor,  seems  to  be  confined 
to  cases  of  voluntary  payments.  Cotoperthwaite 
y.  8h£md,  1  Sandf.  416,  458,  454. 

In  that  case  the  holder  of  ten  bills  of  ex- 
change, drawn  by  the  same  drawers,  but  in- 
dorsed by  different  parties,  sued  the  drawers 
theceon,  m  England,  and  seized  under  process 
of  outlawry  (they  being  nonresidents,  and  not 
appearing  in  the  suit)  funds  of  the  drawers 
there,  sufficient  to  pay  half  of  the  aggregate 
amount,  and  obtained  judgment  for  the  whole 
of  the  ten  bills,  and  appli^  the  funds  so  seized 
upon  eight  of  the  ten  bills,  to  the  exclusion  of 
the  other  two,  under  the  assumed  right  arising 
from  the  warrant'and  the  Queen's  grant  on  the 
outlawry,  which  expressly  appropriated  such 
moneys  to  the  eight  bills  exclusively. 

In  a  suit  in  this  State  by  the  holder  of  the 
two  bills  against  the  indorsers  thereof  it  was 
held,  however,  that  the  plaintiffs  in  the  En- 
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glish  suit  (who  were  really  represented  by  the 
plaintifEs  in  the  suit  here)  bad  no  ri^ht  to  make 
the  application  in  the  way  they  did,  notwith- 
standing the  outlawry  proceedings  and  the 
warrant  and  Queen's  grant  for  such  applica- 
tion, and  that  the  funds  they  received  in  En- 
gland must  be  applied  ratably  to  the  discharge 
of  all  the  ten  bills  embraced  in  the  suit.  The 
iudgment  was  affirmed  by  this  court  in  8  N.  Y. 
248,  and  at  page  258  this  particular  subject  was 
adverted  to,  and  the  principle  adopted  by  the 
lower  court  approved. 

So,  in  this  case,  if  the  mortgagor,  by  the 
condition  in  the  mortgage,  did  not  make  an 
application  of  the  moneys  which  might  arise 
from  a  sale  of  the  mortgaged  premises  to  any 
particular  debt,  such  moneys  having  arisen 
from  a  foreclosure  and  sale  of  the  premises, 
and  coming  into  the  hands  of  the  plaintiff 
(through  the  sheriff)  by  reason  thereof,  and  in  a 
judicial  proceeding,  their  application  would 
properljr  be  made  by  the  court,  and  upon  equi- 
table principles.  Stee  also  ElackBtone  Bank  v. 
HiV,  10  Pick.  129,  where  it  was  held  that  the 
right  of  a  creditor,  having  several  demands 
against  his  debtor,  to  appropriate  a  payment 
to  any  one  of  them  if  his  debtor  at  the  time  of 
payment  made  none,  is  applicable  only  to  vol- 
untary payments.  See  also,  to  the  same  effect, 
Ca^e  V.  ller,  5  Smedes  &  M.  410. 

It  cannot  be  said  that  the  moneys  are  paid 
voluntarily  when  they  arise  upon  a  foreclosure 
of  a  mortgage  voluntarily  given  as  a  security 
for  the  payment  of  the  debts  of  the  mortgagor. 
The  security  is  a  voluntary  one;  but  when 
the  creditor  resorts  to  legal  proceedings  for 
the  purpose  of  enforcing  it,  the  moneys  arising 
from  the  judicial  sale  of  the  lands  mortgaged 
are  paid  over  to  the  creditor,  an'd  come  to  his 
hands  as  a  payment  made  by  the  law,  and 
which  payment  the  law  will  therefore  apply  as 
shall  be  just  and  equitable,  in  the  absence  of 
directions  already  made  in  the  security  itself 
executed  by  the  debtor. 

Upon  the  facts  in  this  case,  what  application 
of  the  money,  then,  should  the  law  make?  In 
looking  through  the  decisions,  both  English 
and  American,  I  concur  fully  with  the  remiuka 
made  by  Vandcrpoel,  «A,  in  Cotoperthwaite  v. 
Sheffield,  supra,  wherein  he  states  that  the  sub- 
ject of  the  application  or  imputation  of  indef- 
inite payments  is  one  upon  which  the  decisions 
of  the  common-law  courts  have  been  laments 
ably  conflicting. 

In  Stone  v.  Seymour,  15  Wend.  19,  Chancel- 
lor Walworth  expressed  himself  much  to  the 
same  effect,  and  in  Paitison  v.  BuU,  9  Cow. 
767,  Judge  Co  wen,  with  his  usual  fullness  of 
learning,  entered  upon  an  elalwrate  review  of 
the  authorities  both  in  England  and  in  this 
country,  and  still  found  himself  somewhat  in 
doubt  as  to  what  was  the  settled  law  on  the 
subject;  and  it  is  somewhat  confused  at  the 
present  time. 

Jitdge  Story,  in  bis  work  on  Equity  Juris- 
prudence (section  459  (?)  says:  "Notwithstand- 
ing there  are  contradictory  and  conflicting  au- 
thorities on  this  subject  in  the  English  and 
American  courts,  one  should  think  that  the 
doctrine  of  the  Roman  law  is,  or  at  least  ought 
to  be,  held,  and  may  well  be  held,* to  be  the 
true  doctrine  to  govern  in  our  courts.  There 
is  a  great  weight  of  common-law  authority  in 
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Its  favor,  and  in  the  conflict  of  judicial  opin- 
loD  that  rule  may  fairly  be  adopted  'wliich  is 
most  rational,  convenient  and  consonant  to  the 
presumed  intention  of  the  parties." 

Going  back  to  the  civil  law,  therefore,  for 
Bome  enlightenment  upon  the  principles  to  be 
adopted  in  cases  of  this  nature,  in  1  Domat's 
Civil  Law,  bv  Strahan  (Gush.  ed.)90o,  we  find 
a  short  treatise,  entitled  **  Of  the  Imputation 
of  Payments,"  article  8  of  which,  in  speaking 
of  the  cases  where  a  debtor  owes  several  debts 
to  one  and  the  same  debtor,  and  has  made  sev- 
eral payments  of  whicl>  tbe  application  has  not 
b^n  made  by  either  party,  and  where  it  is  ncc- 
essa^  to  be  regulated  by  tbe  court,  says: 

"  The  payment  is  applied  rather  to  a  debt  of 
which  the  nonpayment  would  expose  the  debt- 
or to  some  penalty,  and  to  costs  and  damages, 
or  in  the  payment  of  which  his  honor  might 
be  concemecl,  than  to  a  debt  of  which  the  non- 
payment would  not  be  attended  with  such  con- 
sequences. Thus,  a  payment  is  applied  to  tbe 
discharfi:e  of  a  debt  for  which  a  surety  is  bound, 
rather  tnan  to  acquit  what  the  debtor  is  singly 
bound  for  without  giving  any  securitv;  or  to 
the  discharge  of  what  he  owes  in  his  own 
name,  rather  than  of  what  he  stands  en- 
gaged for  as  surety  for  another." 

The  seventh  rule,  at  page  908,  provides  that 
"  When  a  debtor,  obliging  himself  to  a  credit- 
or for  several  causes  at  one  and  the  same  time, 
gives  him  pawns  or  mortgages  which  he  en- 
gages for  the  security  of  all  the  debts,  the 
money  which  is  raised  by  the  sale  of  the  pawns 
or  mortgages  will  be  applied  in  an  equal  pro- 
portion to  the  discharge  of  every  one  of  the 
debts." 

In  Perris  v.  BoberU,  1  Vern.  84,  2  Oh.  Cas. 
88,  a  similar  rule  is  held.  In  that  case  Perris 
was  surety  on  a  bond  executed  by  J.  8.  to  Rob- 
erts. J.  S.  owed  Roberts  another  debt  upon 
simple  contract,  and  they  came  to  a  stated  &&- 
count  for  all  the  moneys  owing  by  J.  S.  to 
Roberts,  and  the  sum  of  £85  was  found  to  be 
the  amount  due,  for  which  sum  J.  S.  executed 
a  bill  of  sale.  The  property  contained  in  the 
bill  of  sale  having  been  sold,  and  the  proceeds 
not  being  sufficient  to  pay  the  £85,  it  was  con- 
tended on  the  part  of  counsel  for  Roberts  that 
the  money  should  first  be  applied  on  the  sim- 
ple contract  debt,  and  what  remained  on  the 
debt  for  which  the  plaintiff  stood  as  surety. 
On  the  other  hand,  it  was  contended  that,  both 
of  the  debts  having  been  blended  and  thrown 
together,  and  the  bill  of  sale  made  to  secure 
the  whole  debt,  it  should  be  applied  propor- 
tionately.   The  report  ends  in  this  way: 

"  Anu  it  was  so  decreed  by  the  Lord  Chan- 
cellor, and  solely  upon  this  reason,  viz. :  that 
both  the  debts  had  been  cast  into  one  stated 
account,  and  the  bill  of  sale  made  towards  the 
satisfaction  of  tbe  whole  debt." 

Upon  the  same  principle  it  may  be  claimed 
that  all  the  debts  of  the  mortgagor  were  pro- 
vided for  in  this  mortgage,  or,  in  other  words, 
cast  into  one  stated  account;  because  they  were 
all  added  together,  and  the  mortgage  given  as 
security  fcr  the  whole,  and  not  as  security  for 
one  any  more  than  another.  The  same  principle 
which  would  apply  pro  rata  the  moneys  de- 
rived from  the  bill  of  sale  to  the  debt  upon  the 
bond  in  which  Perris  was-surety  as  well  as  upon 
the  account,  would  apply  the  moneys  arising 


upon  a  sale  of  the  mortgaged  premises  In  this 
case  pro  rata  to  the  indebtedness  of  Church, 
for  which  Moore  was  surety,  as  well  as  to  the 
Warner  note,  upon  which  Church  was  indoi-ser 
only. 

In  Story  on  Bailments,  in  the  latter  part  of 
section  812,  the  doctrine  is  laid  down  that  "II 
the  thing  is  pledged  to  one  and  the  same  cred- 
itor, for  several  debts,  and  the  pledge,  when 
sold,  is  not  sufficient  to  pay  all  tbe  debts,  the 
money  arising  from  the  sale  is  to  be  applied 
proportionately  to  all  tbe  debts,  to  extinguish 
the  same  pro  tanto." 

Following  out  somewhat  the  same  principle, 
tbe  Massachusetts  Supreme  Court,  in  the  case 
of  GommereiaX  Bank  v.  Cunnino/ia?n,  34  Pick. 
270,  decided  that  where  an  insolvent  debtor  as- 
sij^ed  his  property  for  the  benefit  of  such  of 
his  creditors  as  become  parties  to  the  assign- 
ment, and  thereby  release  their  claims,  and  a 
dividend  is  received  by  one  of  such  creditors, 
it  must  be  ratably  applied  to  all  his  claims 
against  the  debtor,  as  well  to  those  upon  which 
other  parties  are  liable,  and  which  are  other- 
wise secured,  as  to  those  which  are  not  so  se- 
cured; and  the  court  held  that  it  was  not  a  case 
in  which  the  debtor  or  the  creditors  had  the 
right  to  make  the  application  of  any  payment, 
for  the  application  was  to  be  made  by  the  law, 
according  to  the  circumstances  and  justice  of 
the  case. 

The  late  Judge  Allen,  while  he  was  a  mem- 
ber of  the  supreme  court,  delivered  an  opinion 
in  Bridenbecker  v.  Lowell,  82  Barb.  9,  as  one  of 
the  general  term,  wherein  he  held  that  where  a 
creditor,  having  several  claims  against  his 
debtor,  receives  a  portion  of  the  entire  amount 
in  a  judicial  proceeding  founded  upon  them 
all,  as  the  foreclosure  of  a  mortage  given  to 
secure  all  the  debts,  the  law  will  apply  such 
money  as  a  payment  ratably  upon  all  the 
claims,  the  creditor  having  no  right  to  apply  it 
to  the  satisfaction  of  some  of  the  demands,  es- 
pecially for  the  payment  of  a  debt  for  the  pay- 
ment of  which  a  si)eciflc  fund  had  been  pro- 
vided, to  tbe  entire  exclusion  of  the  others;  and 
where  the  intent  of  the  party  to  the  mortgage 
was  to  provide  a  security  for  all  the  debts  of 
the  mortgagor,  and  not  to  secure  one  debt,  and 
then  the  next  debt  upon  the  residue  of  the 
mortgage,  but,  rather,  that  all  should  stand  as 
if  contracted  at  the  same  time,  it  was  held  that 
the  debts  must  share  ratably^  in  the  funds  real- 
ized from  the  security,  without  regard  to  pri- 
ority of  date.  The  mortgage  in  that  case  was 
given  by  the  maker  of  tne  notes  to  the  bank, 
and  was  conditioned  as  a  security  ''to  pay  to 
the  said  bank  all  paper  then  held,  or  thereafter 
to  be  held,  by  the  said  bank,  upon  which  the 
said  Gates  should  be  liable  as  maker,  indorser 
or  acceptor."  The  moneys  arising  from  fore- 
closure of  the  mortgage  were  not  sufficient  to 
pay  all  the  paper  upon  which  the  mortgagor 
was  liable,  and  it  was  held  that  tbe  bank  had 
no  right  to  make  the  application  of  the  pay- 
ments to  any  particular  debt  which  was  unse- 
cured, but  that  all  the  paper  upon  which  the 
mortgagor  was  liable  should  come  in  and  sharo 
pro  rata  in  the  funds  realized  from  the  sale  of 
the  mortgaged  premises.  This  opinion  was 
concurred  in  by  tbe  other  judges  at  the  general 
term,  and,  so  far  as  I  can  find,  has  never  been 
reversed  or  overruled. 
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The  case  of  Cory  v.  Leonard,  66  N.  T.  494, 
while  not  precisely  in  point,  nevertheless  states 
the  principle  in  accord  with  the  above  rule. 
In  that  case  the  bank  was  paid  the  full  amount 
of  its  indebtedness  by  one  of  the  sureties,  who 
thereupon  took  the  security  which  had  been 
given  to  the  bank  as  collateral  for  all  the  debts 
owing  by  the  principal  debtor;  and  that  surety 
endeavored  to  apply  the  moneys  received  from 
the  collateral  to  the  payment  in  full  of  the  debt 
for  which  he  was  surety,  and  then  endeavored 
to  collect  the  balance  of  a  debt  for  which  an- 
other was  surety  from  him. 

The  difference  in  the  two  cases,  of  course, 
lies  in  the  fact  that  the  bank  in  the  Cory  Cam 
was  paid  in  full,  and  a  dispute  Arose  between 
the  different  sureties  upon  the  different  debts 
of  the  same  principal;  but  it  was  said  in  the 
opinion,  and  the  case  proceeded  upon  that  the- 
ory, that  the  surety  who  paid  the  debt  of  the 
bank,  and  thus  became  subrogated  to  its  rights, 
occupied  simply  the  same  position  in  refi:ard  to 
its  securities  that  the  bauK  did,  and  that  the 
rights  of  the  two  sureties  in  the  collaterals  were 
equal  in  degree,  and  differed  only  in  the  amount 
of  their  respective  liabilities,  and  those  rights 
could  not  be  changed  by  the  transfer  to  one  of 
the  sureties  upon  his  payment  of  all  the  indebt- 
edness to  the  baok  for  which  the  security  was 
given. 

Nor  is  there  anything  in  the  facts  of  the  case 
of  Harding  v.  lifft,  76  N.  Y.  461.  at  all  incon- 
sistent witli  the  principle  contended  for  here. 
In  that  case  there  were  two  demands  against 
one  Skinkle,  held  by  the  plaintiff,  and  a  pay- 
ment was  made  by  him  to  the  plaintiff,  ana,  as 
was  established  by  the  verdict,  without  anv  di- 
rection being  given  by  Skinkle  as  to  which  of 
the  two  debts  the  money  should  be  applied 
upon.  It  was  contended  upon  the  part  oi  the 
defendant  that  as  there  was  a  surety  for  one  of 
the  debts  the  money  thus  paid  must  be  applied 
to  that  debt  in  preference  to  the  debt  for  which 
there  was  no  securitv.  It  was  held,  however, 
that  the  creditor  had  the  right  to  appl  v  it  upon 
either  of  the  demands  which  he  held  agamst 
the  debtor,  in  the  absence  of  any  direction 
given  by  him,  and  that  this  right  was  not  af- 
fected by  equities  existing  between  the  debtor 
and  a  third  person,  of  which  the  creditor  had 
no  notice.  In  the  course  of  his  opinion,  Ra- 
pallo,  J.,  said: 

'It  is  contended  that  tbe  ri^ht  of  the  credit- 
or to  make  the  application  is  subject  to  the 
condition  that  such  application  be  not  inequita- 
ble, and  such  is  the  language  used  in  some  of 
the  authorities  cited.  The  equities  referred  to, 
however,  are  usually  equities  existing  between 
the  debtor  and  creditor;  and  I  have  found  no 
case  recognizing  those  ariMug  out  of  transac- 
tions between  the  debtor  and  third  persons  of 
which  the  creditor  has  no  notice.  The  mere 
fact  that  there  is  a  surety  for  one  of  the  debts 
does  not  preclude  the  creditor  from  applying  a 

Esyment  thus  received  to  the  debt  for  which  ne 
as  no  security  .  .  .  The  money  belongs  to 
the  debtor;  and  where  the  creditor  is  ignorant 
of  any  duty  on  the  part  of  the  debtor  in  respect 
to  it,  'he  may  receive  and  apply  it  as  if  no  such 
duty  existed.  If  no  application  had  been  made 
by  either  party,  and  the  duty  were  cast  upon 
the  court  of  making  the  proper  application,  the 
equities  of  the  surety  would  doubtless  be  con- 
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sidered;  but  where  the  application  has  been 
made  by  the  creditor,  in  accordance  with  his 
apparent  legal  right,  and  in  ignorance  of  any 
fact  which  should  prevent  him  from  making 
such  application,  I  do  not  think  be  is  bound  lo 
change  it  on  the  subsequent  disclosure  that  a 
third  partjjr  had  an  interest  in  having  it  other- 
wise applied,  and  that  the  debtor  h£l  violated 
a  duty  to  such  third  partv  in  not  directing  such 
application.  The  application  made  by  the 
creditor  cannot  be  said  to  have  been  ineauita- 
ble,  if  no  facts  were  brought  to  his  knowledge 
at  the  time  showing  that  he  ought  not  to  make 
it.  It  would  create  great  confusion  in  com- 
mercial dealings  to  hold  that,  after  the  lapse  of 
time,  and  when  the  position  of  the  parties  may 
have  been  changed  by  such  a  payment,  the 
transaction  could  be  reopened,  and  the  creditor 
obliged  to  revive  an  unsecured  debt  which  he 
had  treated  as  paid,  and  apply  the  payment  on 
a  debt  for  which  he  had  ample  security." 

In  that  case,  it  will  be  seen,  the  debtor  made 
the  payment  voluntarily,  and  that  he  made  no 
disclosure  of  the  source  from  which  the  money 
came  which  he  paid  to  his  creditor;  and  the 
further  fact  appears  that  the  creditor  actually 
applied  the  money  thus  paid  to  him  upon  one 
of  the  debtor's  two  debts,  and  in  ignorance  of 
any  equities  existing  between  the  debtor  and 
any  third  party.  Judge  Rapallo,  in  his  opin* 
ion,  expressly  states  that  if  the  court  were  to 
make  the  application,  upon  all  the  facts  being 
known,  the  equities  of  the  surety  would  be  con* 
sidered. 

There  is  one  case  in  Massachusetts  (Wileo9 
V.  Fatrhaven  Bank,  7  Allen,  270)  which  holds 
a  different  doctrine.  In  that  case  the  debtor  to 
the  bank  conveyed  to  it  certain  personal  prop- 
erty, to  be  held  by  it  as  security  for  the  pay- 
ment of  several  promissory  notes  and  drafts 
upon  which  he  was  then,  or  might  within  two 
years  thereafter  become,  liable.  The  personal 
property  was  sold  for  the  purpose  of  pacing 
the  liabilities  of  the  debtor  upon  various  pieces 
of  paper,  some  of  which  had  no  sureties,  and 
others  had  different  sureties  upon  them.  The 
property  not  realizing  enoug:h  to  pav  aU  the  li- 
abilities to  the  bank,  it  claimed  tne  right  to 
first  apply  the  money  to  the  payment  of  the 
note  upon  which  the  debtor  was  alone  liable, 
and,  that  being  extinguished,  then  upon  the 
paper  upon  which  the  debtor  and  his  sureties 
who  might  be  insolvent  were  liable,  and  the 
balance,  if  any,  upon  tbe  paper,  with  solvent 
sureties.  The  court  decided  that  the  bank  had 
the  ri^ht  so  to  do,  and  upon  two  grounds— one 
of  which  was  that  tlie  sureties  had  no  claim  to 
be  subrogated  to  the  rights  of  the  bank  in  the 
security  without  paying,  or  tendering  payment, 
in  full  of  all  the  debts  for  which  the  security 
was  given.  This  they  had  not  done.  With 
this  decision  upon  the  right  of  subrogation,  no 
fault  can  be  found.  But  the  further  ground 
was  taken  that  the  bank  had  the  right  to  ap- 
propriate the  whole  proceeds  of  the  mortgaged 
property  to  any  debt  which  it  chose,  and  it 
could  therefore  exercise  such  right  by  applying 
the  moneys  in  the  manner  claimed  by  it,  as 
above  stated.  No  authority  is  cited  for  such  a 
position,  and  we  think  such  an  application 
would  be  inequitable  under  all  the  circum- 
stances of  the  case,  and  having  in  view  the 
general  rule  upon  this  question,  as  laid  down 


1889. 


Oblbai^b  Cod»tt  National  Baj^k  v.  Moobb. 


807 


in  the  civil  law,  and  in  cases  at  the  common 
law  following  it,  as  above  referred  to.  The 
principle  decided  in  that  case  leaves  out  of  view 
entirely  all  rights  or  equities  of  the  surety. 

The  law  has  always  regarded  a  surety  as  hav- 
ing some  rights  in  the  security,  though  fur- 
nlMied  directly  by  the  debtor  to  the  creditor. 
The  security  having  been  furnished  by  the 
debtor,  the  creditor  must  dispose  of  it  upon 
equitable  principles,  and  these  equitable  prin- 
ciples arc  entirely  lost  sight  of  in  the  case  re- 
ferred to. 

The  case  of  FiM  v.  Holland,  10  U.  8.  6 
Cranch,  9  [8  L.  ed.  186],  has  not  been  over- 
looked. It  was  a  case  where  payments  had 
been  voluntarily  made«  but  no  application  of 
them  had  been  directed  by  the  debtor  at  the 
times  of  such  paynl^nts.  Subsequently  he  con- 
tended that  they  should  have  been  applied  on 
the  judgment  in  question,  to  its  extinguishment. 
The  court,  per  Marshall,  Gh.J,,  determined  that 
all  payments  should  be  applied  to  debts  exist- 
ing when  the  payments  were  made;  and  it  ap- 
pearing that  there  were  sundry  demands  against 
the  debtor  at  the  times  which  were  not  secured 
by  judgpient,  the  payments  should  be  first  ap- 
plied to  extinguish  those  demands,  and  the  bal- 
ance only  should  be  applied  on  the  judgment. 
It  was  said  by  the  learned  Chief  Justice  that  it 
appeared  that  the  application  of  the  payments 
bad  actually  been  made  by  the  creditor  in  the 
manner  which  the  court  adjud»?d  should  be 
done.  Such  application  was  also  held  to  be 
supported  by  general  principles,  as  well  as  by 
the  particular  circumstanc;cs  of  the  case. 

The  case  is  cited  in  Patiiw^i  v.  Hull,  9  Cow. 
772,  sypra,  where  Cowen,  t/.,  says  of  it,  that 
be  was  "persuaded  that,  bad  the  attention  of 
the  learned  Chief  Justice,  who  delivered  the 
opinion  of  the  court  in  Field  v.  Holland,  been 
drawn  to  the  great  preponderance  of  authority 
the  other  way,  his  conclusion  would  have  been 
the  same  with  that  of  the  court  in  Maryland." 

In  Gmnn  v.  Whitaker,  1  Harr.  &  J.  754  (A. 
D.  1805),  Chase,  Ch.  J.y  said  he  regarded  the 
principle  as  firmly  established  in  that  State, 
and  that  it  was  in  harmony  with  the  Enelish 
decisions,  that  "If  the  debtor  is  indebted  on 
mortgage  and  simple  contract,  or  on  bond  and 
simple  contract,  and  when  he  makes  a  payment 
should  neglect  to  apply  it,  the  law  will  make 
application  of  it  in  the  way  most  beneficial  to 
the  debtor;  that  is,  to  the  mortgage  or  bond." 

To  the  same  effect  is  Doraey  v.  GassaiDay,  2 
Harr.  &  J.  402,  411, 412  (A.  D.  1809).  None  of 
these  cases  is  exactly  in  point,  yet  the  one  in 
Cranch,  where  the  payment  was  voluntary,  and 
DO  direction  given  by  the  debtor,  does  allow  the 
creditor  to  apply  it  as  he  pleases,  and  also  says 
that  the  court  would  apply  it,  if  he  had  not,  to 
the  debt  for  which  the  creditor  had  the  least 
security. 

But  in  such  a  case  as  this,  where  neither 
party  has  applied  the  payment,  and  the  moneys 
came  from  the  course  of  judicial  proceedinsrs 
to  enforce  the  security  intended  as  such  for  all 
the  debts,  we  think  the  weight  of  authority,  as 
well  as  the  equities  of  the  case,  calls  for  the  ap- 
plication of  the  moneys  arising  in  such  judicial 
proceedings  to  all  the  debts  pro  rata,  especially 
where  the  debt  to  which  the  bank  in  this  case 
desires  to  apply  the  moneys  in  order  to  itd  en- 
tire extinguishment  is  one  for  which  the  debtor 
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is  bound  only  as  surety,  and  where  such  an  ap- 
plication would  work  injustice  to  the  debtor  as 
to  his  debts  for  which  another  was  bound  as 
his  surety. 

The  case  of  Newburgh  National  Banky.  Big- 
ler,  88  N.  Y.  61,  at  p.  68,  is  not  inconsistent  here- 
with. There  was  no  question  of  the  rights  of 
sureties  involved  in  the  case.  The  debtor 
owned  a  jud^ent  against  the  City  of  New 
York  (but  which  was  still  in  controversy),  and 
assigned  it,  by  an  assignment  absolute  in  form, 
to  the  creditor  to  the  extent  of  $50,000.  The 
evidence  showed  that  the  assignment  was  in- 
tended as  a  general  security  to  the  creditor  for 
the  indebtedness  of  the  deotor;  but  it  was  de- 
livered without  any  express  condition,  and 
without  any  direction  as  to  the  application  of 
its  proceeds.  The  judgment  was  subsequently 
reversed;  but  upon  a  compromise,  to  which  the 
assignor  of  the  judgment  assented,  the  sum  of 
about  $44,000  was  paid  by  the  judgment  debtor, 
the  City  of  New  York,  to  the  creditor,  with  the 
assent  of  such  assignor.  Before  such  payment 
he  demanded  that  the  amount  received  from 
the  city  should  be  applied  upon  certain  specific 
debts  of  his,  which  the  creditor  refused  to  do, 
and  did  applv  such  payment  upon  certain  other 
debts  of  the  debtor.  This  court  held  that  when 
the  payment  was  made  by  the  city  to  the  bank 
(the  creditor),  it  was  the  monejr  of  the  bank, 
and  was  not  that  of  the  debtor,  Bigler,  who  had 
no  ownership  or  control  over  it,  because  he 
had  long  ago  parted  with  the  right  to  receive 
it.  Not  having  directed  how  the  money  should 
be  applied  when  he  assigned  the  judgment,  and 
having  parted  with  his  ownership  without  con- 
dition, he  was  held  not  able  to  dictate  what  the 
bank  should  do  with  its  own  money.  This  \u 
no  such  case. 

The  authors  of  the  learned  note  to  the  case? 
of  Alexandria  v.  Patten,  8  U.  S.  4  Cranch,  31? 
\2  L.  ed.  633],  and  Field  v.  Holland,  10  U.  S.  e 
Oanch,  8  [3  L.  ed.  136],  as  found  in  1  Am. 
Lead.  C^as.  *286,  at  page  360,  in  speaking  of  the 
application  of  payments  by  the  law,  say,  the 
general  rule  is  to  appropriate  the  payments  to 
all  the  debts  ratably,  but  that  it  is  very  difiicuk 
to  determine  whenthe  principle  becomes  prop 
erly  applicable;  and  th^  cite  the  case  of  Black- 
stone  Bank  v.  Hill,  10  Fick.  120,  supra,  as  rec- 
ognizing the  rule  that  the  right  of  application 
by  the  creditor,  when  the  debtor  omits  to  make 
it,  does  not  apply  to  cases  of  paymeut  in  inti- 
turn,  or  by  process  of  law.  Many  cases  arti 
cited  in  the  note  on  this  branch;  but  the  authorf 
finally  assert  their  belief  that  the  general  prin- 
ciple of  the  common  law  is  that  the  ownership 
of  the  money  determines  the  right  of  appropri 
ation;  and  alter  it  is  paid,  the  debtor  can  make 
none. 

It  would  seem  that  in  cases  of  payment  ir 
invitum,  or  by  judicial  proceedings,  the  credit- 
or does  not  become  the  owner  of  the  mone.^ 
until  it  is  paid,  and  the  law  at  the  very  timed) 
the  payment  makes  its  own  application,  ana 
the  creditor  has  no  opportunity  to  make  it  him 
self.  It  were  an  endless,  if  not  an  unprofitable 
task  to  cite  and  comment  upon  the  vast  numbe 
of  inconsistent  and  almost  contradictory  caser 
both  English  and  American,  upon  this  sonu 
what  conrused  branch  of  the  law.  We  are  dis 
posed  to  follow  the  rule  laid  down  in  Briden- 
becker  v.  LotJoeU,  supra.    The  opinion  in  thut 
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case  was  written  by  a  judge  who  was  for  many 
years  a  member  or  this  court,  and  who  had  a 
long  Judicial  experience,  and  his  learning  and 
ability  haye  been  uniyersally  reco^lzed.  His 
opinion  in  that  case  is  marked  with  eyidences 
01  great  care  and  research,  and  we  think  it  is 


based  upon  authority  and  sound  reasoning. 

Upon  a  reyiew  of  the  whole  case,  we  arc  of 
opinion  that  tJie  order  of  the  General  Term  vfoi 
right,  and  should  be  affirmed,  with  coats  to  the  dd' 
fendant  Moors 

All  concur. 


INDIANA  SUPREME  COURT. 


Charles  E.  DIVEN  et  al,,  Appts., 

V. 

WUliam  H.  JOHNSON. 
(....Ind ) 

The  oblig^ations  under  a  written  lease 

of  a  farm,  which  appears  to  be  complete  in  itself 
without  any  suggestion  that  it  is  dependent  upon 
or  collateral  to  any  other  contract  or  agreement, 
cannot  be  affected  by  evidence  of  a  contemporary 
parol  contract,  as  part  of  the  consideration  of 
the  lease,  to  make  ditches  on  the  premises. 

(March  0, 1880.) 

NOTB.--^ll  preUminary  neooUations^   etc.,   are 
merged  in  the  toritten  contract. 

All  preliminary  negotiations  and  agreements  are 
to  be  deemed  merged  in  the  final  settled  instru- 
ments executed  by  the  parties  unless  a  clear  mis- 
take be  established.  Van  Kees  v.  Washington.  29 
U.  S.  4 Pet.  282  (7  L.  ed.  842);  Potomac  Steamboat 
Co.  y.  Upper  Potomac  Steamboat  Co.  109  U.  S.  672 
(27  L.  ed.  1070). 

All  the  representations  and  considerations  passing 
between  the  parties  prior  to  the  reduction  of  a  con- 
tract to  writing  are  merged  In  the  written  contract. 
Zeringue  v.  Texas  &  P.  R.  Co.  81  Fed.  Rep.  289. 

Oral  agreements  between  the  parties  to  a  written 
contract,  made  before  the  time  or  at  the  time  of 
the  execution  of  the  contract,  are  merged  In  the 
contract,  and  are  inadmissible  to  vary  its  terms  or 
to  affect  its  construction.  Emerson  v.  Slater,  68  U. 
8. 22  How.  28  (16  L.  ed.  880);  Oelricks  v.  Ford  (64  U.  S. 
23  How.  49  (16  L.  ed.  584);  Union  Mut.  L.  Ins.  Co.  v. 
Mowry,  96  U.  S.  544  (24  L.  ed.  674). 

Party  estopped  to  deny  the  terma  of  hU  tcriUen  eon^ 

tracL 

Although  a  party  to  a  contract  had  objections  to 
it,  yet  having  executed  it,  his  mouth  Is  closed 
against  any  denial  that  It  superseded  all  previous 
arrangements.  Parish  v.  U.  S.  75  U.  8.  8  Wall.  489 
(19  L.  ed.  472). 

A  party  cannot  set  up  that  the  written  contract 
entered  into  by  him  was  to  have  simply  a  partial 
operation  as  their  contract,  for  this  would  amount 
to  a  contradiction  of  its  terms.  Fenwick  v.  Brink- 
worth,  2  Fost.  &  F.  8G;  Bishop,  Cont.  p.  63. 

A  Judgment  creditor  of  a  grantee  cannot  object 
that  an  agreement  to  reconvey  upon  the  grantor^s 
request  is  within  the  Statute  of  Frauds,  after  he  has 
fulfilled  the  same  by  executing  the  conveyance 
(Aultman  v.  Booth,  15  West.  Hep.  84,  95  Mo.  383);  or 
that  a  chattel  mortgage  was  meant  to  Include  items 
not  therein  Inserted  (Van  Evera  v.  Davis,  51  Iowa, 
687);  or  that  a  written  agreement  to  ship  a  specified 
quantity  was  really  limited  to  the  quantity  the 
shipper  owned.    Schrelber  v.  Butler,  84  Ind.  576. 

So  a  mortgage  cannot  be  excepted  out  of  the 
eovenant  of  warranty  in  a  deed.  Johnson  v.  Wal- 
ter, 60  Iowa,  816:  Blgham  v.  Bigham,  57  Tex.  288; 
Bishop,  Cont.  p.  62. 

A  verbal  agreement  between  the  parties  that  one 
of  them  should  be  released  from  the  covenants  con- 
tained in  the  deed,  oannot  defeat  an  action  for  an 
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APPEAL  by  plaintiffs,  from  a  Jncigment  of 
the  Circuit  Court  of  Madison  County  in 
favor  of  defendant   in  an  action  to  recover 
damages  for  breach  of  a  contract  to  work  a 
farm.     Beversed, 
The  case  is  fully  stated  in  the  opinion. 
Messrs,  William    S.  Diven  and  H.    D« 
Thompson  for  appellants. 
Messrs.  Henry  &  Ryan  for  appellee. 

Olds,  /. ,  delivered  the  opinion  of  the  court: 
On  the  9lh  day  of  Ajuffust,  1883,  the  appel- 
lants, Charles  E.  and  William  S.  Disren.  and 
the  appellee,  William  H.  Johnson,  entered  in- 

aileged  breach  of  those  covenants.    Wadsworth  v. 
Warren,  79  U.  S.  12  Wall.  307  (20  L.  ed.  402). 

Oral  evidence  not  admissUilc  to  vary  or  contradict 
a  UTitten  insti-ument. 

Oral  evidence  shall  not  be  given  to  add  to,  sub- 
tract from,  or  alter  or  vuryany  description  of  writ- 
ten contract.  See  1  Best,  Ev.  Morg.  ed.  1 223,  note 
iy);  1  Add.  Cont.  364. 

In  the  absence  of  fraud  or  mistake,  oral  evidence 
of  what  was  said  before  or  at  the  time  of  the  mak* 
ing  of  a  written  contract  is  not  admissible  to  vary 
or  to  contradict  its  terms,  all  such  matter  being 
deemed  to  be  merged  in  the  writing.  Martin  v. 
Cole,  104  IT.  S.  30  (26  L.  ed.  647);  Day  v.  Thompson,  66 
Ala.  269;  Quartermous  v.Kennedy,  29  Ark.  544;  Hard* 
ing  V.  Commercial  Loan  Co.  84  111.  251;  Woodall  v. 
Greater,  51  Ind.  630;  Davis  v.  Liberty  &  C  Gravel 
Road  Co.  84  Ind.  86;  Draper  v.  Kice,  56  Iowa,  114$ 
Grimes  v.  Simpson  Centenary  College,  48  Iowa,  20^ 
Taylor  v.  Trulock,  65  Iowa,  448;  Shepard  v.  Haas,  14 
Kan.  448;  Seckler  v.  Fox,  51  Mich.  92;  Ives  v.  Will- 
iams, 60  Mich.  100;  Huffman  v.  Hummer,  17  N.  J. 
Eq.  263,  280;  Kelly  v.  Roberts,  40  N.  Y.  482;  Bender 
V.  Montgomery,  8  Lea,  580, 583;  Belcher  v.  MulhalU 
57  Tex.  19;  Morse  v.  Low,  44  Vt.  561;  Meredith  v. 
Salmon,  21  Gratt.  762;  HUb  v.  Peyton,  21  Gratt.  888; 
Hel  V.  Heller,  53  Wis.  415;  Bish.  Cont.  p.  62. 

This  general  rule  or  principle  of  law  has  been  es- 
tablished on  the  ground  that  the  stronger  evidence 
ought  not  to  be  controlled  er  altered  by  the 
weaker.  Huse  v.  McQuade,  62  Mo.  388;  dark  v.  N. 
Y.  L.  Ins.  &  T.  Co.  7  Lans.  823;  Kerr  v.  Kuykendall, 
44  Miss.  137;  Hewlett  v.  Hewlett^  56  Barb.  4ff7; 
Campbell  v.  Johnson,  44  Mo.  247;  Delano  v.  Good- 
win, 48  N.  H.  203;  Perkins  v.  Young,  16  Gray,  880; 
Cocke  V.  Bailey,  42  Miss.  81;  Kirk  v.  Hartman,  63  Pa. 
97:  Davis  v.  Symonds,  1  Cox,  Ch.  404. 

If  the  writing  calls  for  money,  a  contempora* 
neous  oral  agreement  to  pay  something  else  cannot 
be  shown.  Roundtree  v.  Gilroy,  57  Tex.  176;  Kim- 
ball v.  Bryan,  56  Iowa,  632;  McClure  v.  Peopled 
Freight  R.  Co.  90  Pa.  260. 

Proof  that  it  was  orally  understood  that  a  prom« 
issory  note  was  mtended  as  a  mere  receipt  is  inad- 
missible.   Dickson  V.  Harris,  60  Iowa,  727. 

A  parol  agreement  of  insurers,  made  on  receiving 
a  promissory  note,  in  direct  contradiction  to  the 
express  terms  of  the  policy  and  the  note  itself,  can* 
not  afFect  them,  but  is  itself  void.  Thompson  v. 
Knickerbocker  L.  Ins.  Co.  104  U.  S.  252  (26  L.  6& 
705). 
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to  a  written  contract,  by  which  Diven  and 
I>iYen  leased  to  Johnson  certain  real  estate 
situate  in  Madison  County,  described  in  the 
contract,  for  the  term  of  one  year  from  March 
1, 1^4,  on  the  conditions  stated  in  the  contract, 
-which  are  substantially  as  follows: 

Johnson  to  farm  in  good  farmer-like  manner 
all  of  the  farm,  and  to  put  in  such  crops  and 
kinds  of  grain  as  Diven  and  Diven  may  direct; 
to  keep  fence  comers  and  along  ditches  mowed 
clear  of  weeds  and  bushes;  to  haul  out  all 
manure  made  on  the  farm  as  may  be  directed; 
to  keep  fences  in  good  repair,  and  to  deliver  to 
Diven  and  Diven  one  half  of  all  products 
raised  on  the  farm  in  the  bushel  or  mow,  at  a 

Joint  not  farther  distant  than  Pendleton; 
ohnson  to  put  wheat  in  such  ground  as  may 
be  directed  m  autumn  of  1888,  on  the  same 
terms  as  above  stated;  Johnson  to  clear  under- 
brush out  of  orchards,  trim  trees  and  cultivate 
the  CTOund  on  same  terms  as  stated;  to  have  all 
apples  not  otherwise  cared  for  made  into  cider, 
and  the  pomace  cared  for,  so  that  the  most 
vinegar  can  be  gotten  therefrom;  Johnson  to 
bave  for  his  share  one  half  of  all  other  fruits. 
It  is  further  agreed  that  each  party  to  the 
contract  shall  furnish  an  equal  amount  of  stock 
Eulticient  for  the  farm,  and  no  stock  shall  be 
kept  on  the  farm  but  partnership  stock,  except 
work  horses  and  mUk  cows  for  use  of  the 
family,  and  such  stock  as  Diven  and  Diven 
should  keep  on  their  reserved  pasture.  The 
Btock  to  be  cared  for  by  Johnson  from  the 
products  of  the  farm  as  may  be  most  advanta- 
geous to  their  common  interests;  the  proceeds 
from  the  stock  to  be  divided  caually;  Johnson 
to  bave  his  firewood  as  directed  by  Diven  and 
Diven,  and  not  to  cut  any  timber  except  as 
directed;  Johnson  to  put  up  all  clover  and 
timothy  and  to  deliver  to  Diven  and  Diven  one 
half  in  mow  as  directed;  the  stock  pasture  to  be 
pastuA-ed  in  common  or  divided  equally,  as 
may  be  agreed  upon,  and  Johnson  to  g-athcr  all 
corn  and  to  have  all  pastures  ready  for  use  in 
good  season,  not  later  than  January  1;  stock  to 
only  be  pastured  when  ground  is  frozen  and 
not  later  than  March  1.  and  should  wheat  be 
sown  on  com  ground,  tobj  pastured  only  when 
snow  is  on  the  ground  and  not  later  than 
February  1;  Johnson  to  have  the  house  on  the 
farm  for  his  residence  and  the  bam  on  north 
side  of  turnpike,  the  said  Diven  and  Diven  re- 
serving the  born  on  the  south  side  of  turnpike 
for  their  own  use.  Diven  and  Diven  to  have 
the  privilege  at  aav  time  of  entering  any  build- 
ing or  any  part  of  the  farm  to  make  any  im- 
provements they  may  see  fit  on  any  of  the 
buildings  or  grounds,  and  have  the  right  to 
cut  any  wood  or  timber  they  may  desire,  and 
remove  it  at  any  time;  Johnson  to  take  good 
care  of  buildings  and  keep  them  in  as  good  re- 
pair as  they  are  or  may  be  put,  and  turn  them 
over  without  further  notice  31arch  1,  1885; 
Diven  and  Diven  to  have  the  right  to  enter  on 
land  and  put  in  wheat,  or  have  it  done,  on 
such  /nound  as  they  may  desire,  in  autumn  of 
18^(4;  Johnson  to  take  no  straw  off  the  farm 
and  to  cut  sufficient  fodder  to  feed  all  stock 
kept  in  common,  and  to  mow  fence  corners 
and  along  ditches  in  July  or  Augiist. 

It  is  further  agreefl  that  nil  crops  and  prod- 
ucts shall  remain  the  properly  of  Diven  and 
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Diven  until  all  the  conditions  of  the  contract 
are  fully  performed. 

The  appellants,  Diven  and  Diven,  brought 
this  suit  against  appeUee,  Johnson,  alle^ng 
several  causes  of  action.  The  complaint  is  iiv 
four  paragraphs.  The  theory  we  take  of  thi« 
case  IS  that  it  is  only  necessary  to  consider  thi 
fourth  paragraph  of  the  complaint  and  the  an 
swer  thereto.  The  fourth  paragraph  of  th« 
complaint  declares  upon  the  written  contract, 
the  terms  of  which  we  have  stated,  alleging  a 
failure  on  the  part  of  the  appellee  to  farifl  the 
land  in  a  good  husbandman -like  manner,  and 
to  mow  the  weeds  and  brush  along  the  fences 
and  ditches  on  the  farm  and  that  damage  him 
resulted  to  the  appellants  in  the  sum  of  $1,000. 

The  defendant  files  answer  in  five  para- 
CTaphs.  The  fifth  paragraph  of  answer  is  ad- 
dressed to  the  fourth  paragraph  of  complaint, 
and  is  as  follows:  "And  for  a  fifth  and  furthei 
answer  herein  to  the  fourth  paragraph  of  plaint- 
ifW  complaint,  defendant  by  way  of  counter- 
claim or  recoupment,  says  that  at  the  date  of 
the  execution  of  the  written  contract  sued  upon 
in  onid  paragraph,  and  as  a  part  of  the  con- 
sideration for  said  contract,  and  in  addition  to 
the  consideration  stated  therein,  the  plaintilts 
entered  into  a  parol  agreement  with  the  defend- 
ant, wherein  and  whereby  they,  the  plaintiffs, 
stipulated  and  agreed  with  thii  defendant  that 
they  would  ditch  said  real  estate  and  l-md  set  out 
and  described  in  said  lease  in  a  good  and  sutHcient 
manner  before  the  time  for  the  planting  of  corn 
for  the  "year  1884,  and  the  time  covered  by  said 
lease;  that  if  said  ditching  had  been  done  on  said 
land  as  agreed  upon,  said  land  would  have  been 
dry  and  rendered  much  more  susceptible  of 
cultivation  and  would  have  produced  much 
larger  and  better  crops  than  U  would  in  tbe 
condition  it  was  at  the  time  and  date  of  said 
lease  and  contract;  but  that  said  plaintiffs, 
wholly  ignoring  the  said  covenants,  promise? 
and  agreements,  and  wholly  failing  and  refus- 
ing to  so  ditch  said  land  as  they  agreed  to,  this 
defendant  was  unable  to  raise  such  crops  on 
such  land  as  he  could  have  done  had  plaintiffs 
cariied  out  their  said  agreement  and  caused 
said  land  to  be  ditched;  by  reason  of  which 
facts  and  the  promises  aforesaid,  this  defendant 
was  damaged  in  the  sum  of  $500,  and  he  offers 
to  recoup  or  set  off  against  any  amount  that 
may  be  found  due  plaintiffs  an  amount  equal 
thereto,  and  demanas  judgment  for  $500,  tbe 
residue."  • 

The  plaintiffs  filed  a  demurrer  to  this  para- 
graph of  answer  for  cause,  that  "said  para- 
graph does  not  state  facts  sufficient  to  consti- 
tute a  defense  to  plaintiffs'  complaint,"  which 
demurrer  was  overruled  and  exceptions  re- 
served by  the  plaintiffs;  trial  and  verdict  and 
judgment  for  defendant. 

The  ruling  of  the  court  on  the  demurrer  is 
assigned  as  error,  and  is  the  first  question  to  be 
considered. 

It  is  a  well  settled  principle,  that  none  will 
controvert,  that  a  written  contract  cannot  be 
contradicted  or  altered  by  parol  evidence;  but 
it  is  sought  in  this  case  to  avoid  this  well 
settled  doctrine  by  alleging  that  the  parol 
agreement  sourjht  to  be  proven  in  this  case  was 
an  independent  contract  which  consilitutedtbe 
basis  of,  and  consideration  for    tbe  written 
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contract,  and  that  it  does  not  yary  or  change 
the  written  contract.  Greenleaf  in  his  work 
on  Evidence,  Vol.  1,  section  275,  says: 

**  When  parties  have  deliberately  put  their 
engagements  into  writing  in  such  terms  as  im- 
port a  legal  obligation,  without  any  uncertainty 
as  to  the  object  or  extent  of  such  engagement, 
it  is  conclusively  presumed  that  the  whole 
engagement  of  the  parties,  and  the  extent  and 
manner  of  their  undertaking  was  reduced  to 
■writing;  and  all  oral  tepf  tmony  of  a  previous  col- 
doquivm  between  the  parties, or  of  conversations 
or  declai-ations  at  the  time  when  it  wajs  com- 
pleted or  afterwards,  as  it  would  tend  in  many 
instances  to  substitute  a  new  and  different  con- 
tract for  the  one  which  was  really  agreed  upon, 
to  the  preiudioe,  possibly,  of  one  of  the  parties, 
is  rejected.  In  other  words,  as  the  rule  is  now 
more  briefly  expressed,  ^parol  contemporaneous 
evidence  is  inadmissible  to  contradict  or  vary 
the  terms  of  a  valid  written  instrument.' " 

This  doctrine  is  substantially  laid  down  and 
adhered  to  by  the  decisions  of  our  own  court. 

In  the  case  of  Singer  Mfg,  Go.  v.  Forty th, 
108  Ind.  334,  6  West.  Rep.  550,  the  court  quotes 
from  Rutland^ s  Case, 6  Coke,  26:  "It would  be 
inconvenient/' says  LordCoVc,  "that  matters  in 
writing  made  bv  advice  and  on  consideration, 
and  which  finally  import  the  certain  truth  of 
the  agreement  of  the  parties,  should  be  con- 
trolled by  averment  of  the  parties  to  be  proved 
by  the  uncertain  testimony  of  slippery  memory. 
And  it  would  be  dangerous  to  purchasers  and 
farmers  and  all  others  in  such  cases,  if  such 
nude  averments  against  matter  in  writing 
should  be  admitted;'  and  the  court  adds:  "Obli- 
gations which  parties  have  deliberately  entered 
into  and  put  in  writing,  cannot,  therefore,  be 
pared  down,  taken  away  or  enlarged  by  parol 
evidence." 

In  the  same  case  the  court  also  says:  "The 
rule  that  a  formal  written  contract,  which  ap- 
pears to  be  -complete,  will  be  presumed  to  be 
the  repository  of  the  final  intentions  of  the  par- 
ties in  regara  to  the  subject  matter  of  the  agree- 
ment, and  that  it  excludes  proof  of  any  prior 
or  contemporaneous  parol  stipulations  which 
would  contradict  the  writing,  is  abundantly 
settled  and  i^ould  not,  on  account  of  its  im- 
I)ortance,  be  relaxed  in  any  deorree." 

The  case  of  Carr  v.  Hayn,  110  Ind.  408,  9 
West.  Hep.  188,  was  where  Hays  executed  a 
"w  arranty  deed  to  Pettit,  and  Pettit  executed 
back  to  Hays  a  contract,agreeing  to  assume  and 
pay  $21,081  to  cestain  parties,  and  that  if  Hays 
should  pay  back  to  Pettit  the  said  amount,  with 
10  per  cent  interest  thereon,  within  three  years, 
then  he  would  convey  to  said  Hays  a  certain 
tract  of  real  estate;  and  it  was  sought  in  that 
action  to  aver  and  prove,  as  a  further  consid- 
eration for  the  deed  from  Hays  and  wife,  and 
as  a  further  inducement  to  Hays  to  execute 
said  deed  and  accept  such  wntten  contract, 
that  Pettit  had  verbally  agreed  with  Hays  that 
he  should  continue  to  occupy  and  have  the  use 
of  the  lands  so  conveyed  for  the  term  of  three 
rears;  that  Pettit  would  furnish  him  600  year- 
ling steers,  to  be  kept  by  him  on  the  said  lands 
so  conveyed  and  other  lands,  and  Hays  should 
mortgage  the  steers  to  repay  Pettit  for  the 
money  so  paid  for  them,  and  that  when  said 
steers  matured  and  were  sold,  Hays  should 
have  the  excess  over  and  above  the  repayment 
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of  the  purchase  money  for  the  steers,  and  inter 
est,  as  a  compensation  for  his  care  and  manage- 
ment of  the  lands. 

The  court  in  that  case  says:  "Under  the 
averments  of  these  paragraphs  of  complaint, 
the  warranty  deed  of  appellee  to  'Pettit,  and 
the  written  coutract  given  by  Pettit  to  appellee, 
were  both  executed  on  the  same  day;  each  was 
the  consideration  for  the  execution  of  the  other; 
they  both  constituted  parts  of  one  and  the  same 
transaction,  and  together  they  formed  one  and 
the  same  contract.  In  this  contract  all  oral 
negotiations  and  verbal  agreements,  precedent 
or  concurrent,  by  or  between  the  parties  in  re- 
lation to  the  subject  matter  of  such  contract, 
were  completely  mereed;  and  the  two  parts  of 
such  contract — appellee's  deed  and  the  writing 
executed  by  Pettit  in  consideration  of  such  deed 
—became  and  were  the  exclusive  evidence  of 
the  only  covenants  and  agreements  of,  or  con- 
cerning the  subject  matter  of  such  contract  by 
which  the  respective  parties  ultimately  bound 
themselves." 

The  court  in  that  case  further  says:  "In 
each  of  these  paragraphs  it  was  alleged,  as  we 
have  seen,  that  Pettit's  verbal  contract  was 
made  as  a  further  consideration  for,  and  as  an 
inducement  to,  the  execution  of  appellee's  deed. 
These  averments  being  true,  it  cannot  be  cor- 
rectly said  that  such  verbal  contract  was.  In 
any  legal  sense,  collateral  to  appellee's  deed  or 
Pettit's  written  contract  of  assumption,  which 
together  constituted  their  written  contract.  It 
is  well  settled  by  our  decisions  that  such  a  con- 
tract cannot  be  controlled,  diminished  or  en- 
larged by  any  precedent  or  contemporaneous 
verbal  agreement  by  or  between  the  parties,  in 
rt;iation  to  the  subject  matter  of  the  written 
contract." 

The  principle  enunciated  by  the  authorities 
from  which  we  have  quoted  is  decisive  of  this 
case.  The  contract  in  this  case  appears  to  be 
complete  within  itself.  No  suggestion  arises 
out  of  it  that  it  is  dependent  upon  or  collateral 
to  any  other  contract  or  agreement,  either  oral 
or  written.  It  is  on  the  one  hand  a  lease  by 
appellants  to  the  appellee  of  the  real  estate  de- 
scribed in  the  lease;  and  as  a  consideration  for 
such  lease  and  use  of  the  land  the  appellee 
agrees  to  do  and  perform  certain  things  and  to 
deliver  to  appellants  a  stipulated  share  of  the 
crops.  On  the  other  hand,  as  a  consideration 
for  the  things  appellee  is  to  perform,  and  the 
share  of  the  crops  he  agrees  to  deliver  to  appel- 
lants, appellants  are  to  give  to  him  the  use  of 
the  lana,  in  the  state  of  cultivation  in  which  it 
then  was. 

To  hold  that  the  lessee  in  a  contract  like  the 
one  iu  this  case  can  allege  and  prove  a  contem- 
poraneous parol  contract  affecting  and  chang- 
ing the  terms,  consideration  and  liability  on  the 
written  contract  would  permit  the  lessor,  on  the 
other  hand,  to  allege  and  prove  a  contempora- 
neous verbal  contract  by  which, as  an  additional 
consideration  for  the  lease,  the  lessee  waa  to 
purchase  and  keep  a  certain  number  of  cattle 
or  other  stock  for  a  certain  period  of  time,  and 
upon  the  sale  of  the  same  to  pay  to  him  the 
net  proceeds  of  the  same.  Indeed,  it  would 
destroy  the  whole  force,  effect  and  purpose  of 
the  written  contract. 

There  would  be  no  purpose  or  benefit  in  stat- 
ing in  the  written  contract  what  either  party 
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was  to  do  in  consideration  for  the  use  of  the 
land,  on  the  one  hand,  or  for  the  farming  and 
cultivating  on  the  other,  as  all  that  would  be 
necessary  to  avoid  the  effect  of  such  written 
contract  would  be  to  aver,  as  an  additional  con- 
sideration for  the  use  of  the  land  or  for  the 
farming  of  the  land,  it  was  verbally  agreed  at 
the  time  that  certain  other  things  were  to  be 
done,  performed  or  paid. 

In  this  case  the  verbal  contract  alleged  is  in 
relation  to  the  very  subject  natter  of  the  con- 
tract. It  is  one  of  the  matters  that,  if  talked 
over  at  the  time  as  alleged  and  agreed  upon 
by  the  parties,  they  would  naturally  have 
inserted  in  the  contract.  It  relates  to  the 
lease  of  the  real  estate,  as  does  the  hauling  out 
of  the  manure,  cutting  weeds  and  brush  along 
ditches  and  fences,  and  fire  wood  for  the  use 
of  appellee,  which  are  inserted  in  the  contract. 

The  contract  sued  upon  appears  to  be  com- 
plete in  itself.  There  is  nothing  to  indicate 
that  it  is  collateral  to,  or  dependent  upon,  any 
other  contract,  either  oral  or  written;  and  in 
the  absence  of  fraud  or  mistake  it  must  be  con- 
clusively presumed  that  it  contains  the  whole 
agreement  of  the  parties  and  the  manner  and 
•extent  of  their  undertakings;  and  it  cannot  be 
affected,  altered  or  changed  by  any. precedent 
or  contemporaneous  parol  agreement. 

In  addition  to  the  authorities  heretofore 
referred  to,  see  Starkie,  Ev.  10th  ed.  top  pp. 
448-655 ;  WeUhbOlig  v.  Dienhart,  65  Ind.  94; 
WiU<m  V.  Desn,  74  N.  Y.  631. 


We  axe  aware  that  some  of  our  decisions  in 
considering  particular  cases  have  gone  a  great 
way  in  the  admission  of  parol  evidence,  on  the 
theory  that  it  is  admissible  in  such  cases  to 
show  the  consideration  of  the  contract  in  ques- 
tion, and  possibly  carried  to  their  legitimate 
extent  would  support  the  theory  of  counsel  for 
the  appellee  and  the  ruling  of  the  court  below 
in  this  case;  but  we  are  rather  inclined  to  limit 
than  to  extend  the  doctrine  as  laid  down  and  ap- 
plied in  the  case  of  Weiz  v.  Rhodius,  87  Ind.  1, 
and  to  adhere  to  the  older  as  well  as  the  more 
recent  cases  which  we  have  referred  to  in  sup- 
port of  this  opinion. 

The  court  below  erred  in  overruling  the  de- 
murrer to  the  fifth  paragraph  of  answer,  and 
for  such  error  the  case  must  be  reversed. 

The  remaining  errors  assigned  grew  out  of 
the  ruling  on  this  fifth  paragraph  of  answer, 
admitting  evidence  and  charging  the  court  on 
the  same  theory  that  the  answer  was  held  good, 
and  therefore  it  is  unnecessary  to  prolong  this 
opinion  by  stating  and  deciding  them,  as  the 
theory  we  have  taken  of  the  law  in  passing 
upon  the  paragraph  of  answer  fuliv  disposes  or 
the  other  questions,  and  they  will  not  arise 
upon  another  trial  of  the  case. 

Judgment  reversed,  with  instructions  to  the 
court  below  to  sustain  the  demurrer  to  the 
fifth  paragraph  of  answer,  and  for  further 
proceedings  m  accordance  with  this  opin- 
ion. 
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Robert  B.  CHAPMAN  et  al.,  Appts,, 

V. 

The  CITY  COUNCIL  OF  CHARLESTON, 
Heepte,,  and  Julia  I.  Chapman  et  al.,  Appts, 

(„..8.  C.....) 

t.  The  restriction  upon  the  power  of  aA 
ezecntor  to  dispose  of  the  personal  property  of 
hJs  testator,  found  in  South  Carolina  Gkneral 
Statutes,  1 1976,  does  not  apply  to  his  power  to  dis- 
pose of  oboses  in  action. 

&  A  eertifleate  of  stock  of  a  municipal 
corporation  which  is  nothing  more  than  a 
statement  that  the  corporation  owes  the  person 
named  therein  or  his  aasiffns  a  certain  sum  of 
money  which  it  promises  to  pay  at  a  certain  time 
with  interest  at  a  specified  rate,  payable  at  stated 
times,  and  which  contains  a  stipulation  that  the 
same  is  transferable  only  at  the  office  of  its  treas- 
urer, is  a  chose  in  action;  and  if  such  certificate 
belongs  to  the  estate  of  a  deceased  person  no  order 
of  sale  is  necessary  to  validate  the  transfer  there- 
of by  his  executor. 

^  When  the  power  io  dispose  of  personal 
property  belongliig  to  a  testator^s  estate  is 
given  to  executors  as  such,  it  may  be  exercised 
by  any  one  or  more  of  them. 

4.  When  power  is  given  to  ezecntors  to 
sell  and  dispose  of  such  parts  of  testator's  estate 
as  they  may  think  expedient  except  the  dwelling 
house  and  its  appurtenances  and  public  securities 
to  a  certain  amount  which  is  to  constitute  a  sum  for 
testator's  daughters,  which'sum  is  directed  by  the 
will  to  be  taken  from  the  most  secure  Investments 
which  testator  had,  and  the  will  provides  that  a 
division  of  the  estate  shall  be  made  at  a  certain 
time  at  which  the  daughters'  share  shall  betaken 
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from  the  estate  and  given  to  trustees,  and  that 
the  share  of  each  daughter  dying  before  that  time 
without  issue  shall  cease,  if  all  the  daughters  die 
without  issue  before  the  time  for  division  arrives, 
the  exception,  in  the  power  of  sale,  as  to  the  pub- 
lic securities,  ceases  and  the  executors  may  there- 
after dispose  of  them. 

&  In  an  action  against  a  municipal  cor* 
poration  to  recover  the  value  of  certain 
of  its  corporate  stock  belonging  to  a  dece- 
dent's estate  which  it  permitted  to  be  transferred 
upon  its  books  after  a  sale  thereof  by  an  executor 
to  whom  power  to  dispose  of  property,  excepting 
a  certain  amount  of  stockn,  was  given  by  the  will, 
the  burden  of  showing  that  the  stock  so  trans- 
ferred was  within  the  exception  in  the  power  of 
sale  is  upon  the  plaintUf . 

6.  Proceedings  for  the  settlement  of  a 
decedent's  estate  by  which  certain  stock  of 
a  municipal  corporation  is  allotted  to  his  widow, 
will  not  bind  the  corporation  If  it  is  neither  party 
nor  pri^T  to  the  suit  and  has  no  notice  thereof,  so 
as  to  render  it  liable  for  the  value  of  such  stock 
if  it  subsequently  permits  a  transfer  of  the  same 
on  its  books  after  a  sale  thereof  by  the  executor, 
where  there  is  nothing  in  the  will  to  indicate  any 
likelihood  of  an  appeal  to  the  courts  for  any  pur- 
pose and  the  corporation  is  not  informed  of  the 
allotmeut,  but  the  stock  is  suffered  to  remain  on 
its  books  in  the  name  of  the  decedent's  estate. 

(April  6, 1880.) 

APPEAL  by  plaintiffs,  and  part  of  defend- 
ants, from  a  judgment  of  the  Circuit  Court 
of  the  First  Circuit,  Charleston  County,  ia  favor 
of  the  defendant  corporation  in  an  action  to 
compel  it  to  deliver  or  account  for  certain  of 
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its  corpOTOlc  stock  alleged  to  have  been  illegally 
traDsferred  od  its  boo£3.    Affirmed, 

The  facts  are  f  ullystated  id  the  opinion. 

Mesirs,  Lord  Sb  Hy^de  for  appellants. 

Mr.  Charles  Iii^le8by«  for  respondents: 

The  city  stock  is  merely  the  evidence  of  debt 
due  from  the  citj  to  the  holder  of  the  stock,  and 
Is  a  chose  in  action. 

Jenkim  v.  Charleston,  5  B.  C.  404.  See  State 
V.  Oheraw  d  C,  R,  Co.  16  8.  C.  628. 

Each  executor  or  administrator  represented 
the  estate  and  had  full  power  to  aeal  with 
it. 

See  Simpson  ads.  Qeddes,  2  Bay,  588;  Gage  v. 
Johnson,  1  McCord,  L.  492;  Mosely  v.  Oraydon, 
4  Strob.  L.  9;  Clarke  y..  Jenkins,  S  Rich.  Eq. 
841;  Gates  v.  Whetstone,  8  S.  G.  244  and  cases 
cited;  Ehame  v.  Lewis,  18  Rich.  Eq.  298;  Rey- 
nolds v.  Rees,  28  8.  C.  447. 

Each  of  several  executors  represents  the  es- 
tate and  has  the  right  to  receive  funds  without 
the  concurrence  of  his  coexecutors. 

Gates  V.  Whetstone,  8  8.  C.  244,  and  cases 
there  cited. 

Where  a  power  to  sell  lands  is  given  to  exec- 
utors as  executors,  one  executor  can  exercise 
It. 

Meakings  v.  Gromirell,  6  N.  Y.  142,  citing 
Robert  V.  Hertell,  4  Hill,  492,  and  DeSavssure 
V.  Lyons,  9  S.  C.  492. 

Mclver»  J.,  delivered  the  opinion  of  the 
court: 

On  the  31st  of  January,  1859,  James  Chao- 
man  dc'imrted  this  life,  having  first  duly  made 
and  exocuted  his  last  will  and  testament  with 
a  codicil  thereto,  the  one  bearing  date  the  27th 
of  May,  and  the  other  5th  of  Jufy,  1856. 

By  his  will  the  testator  appointed  his  three 
sons,  Themas  E..  James  and  Robert  B.  execu- 
tors, and  bis  wife,  Isabella,  executrix;  and  by 
the  codicil  he  appointed  two  additional  execu- 
tors, John  W.  Caldwell  and  James  H.  Wilson, 
'i  he  will  was  admitted  to  probate  on  the  7tb 
of  February,  1859,  and  on  that  day  Robert  B. 
(  iinpman,  John  W.  Caldwell  and  James  H. 
A\  i]>on  qualified  as  executors,  and  on  the  4th 
of  February,  1800,  James  Chapman  also  quali- 
fied. The  other  two  persons  named  for  the 
purpose  never  qualified,  though  the  records  do 
not  show  that  they  ever  formally  renounced  the 
executorship. 

The  several  clauses  of  the  will,  as  set  out  in 
the  case  are  not  numbered,  but  for  convenience 
of  reference  we  have  numbered  them  in  regular 
order.  By  the  third  clause  the  testator  gives 
to  each  of  his  three  daughters,  naming  them, 
the  sum  of  $25,000,  saying: 

"  This  bequest  to  each  of  my  said  daughters 
I  do  not  intend  shall  in  any  wise  abate  or  con- 
tribute, in  case  of  any  deficiency  of  my  estate, 
but  shall  be  held  as  a  provision  made  for  my 
said  daughters,  and  to  be  preferred  over  ail 
others." 

But  he  goes  on  to  provide  that  if,  from  any 
unforeseen  contingency, the  balance  of  his  estate 
should  not  yield  a  sufficient  income  to  afford 
an  adequate  support  for  his  widow,  then  the 
annual  income  from  each  of  the  sums  given  to 
the  daughters  shall  be  charged  with  a  contribu- 
tion in  equal  portions,  with  so  much  as  may  be 
necessary  to  make  up  a  sum  sufficient  for*  the 
proper  maintenance  of  his  widow  during  her 
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life  or  widowhood.  He  then  directs  "That  the 
said  sum  of  $25,000  shall  be  taken  in  the  most 
secure  investments  I  have,  such  as  stocks  or 
bonds  of  the  City  of  Charleston  or  stocks  of  the 
State  of  South  Carolina;"  and  further  provides 
that  the  sums  thus  given  to  the  daughters,  as 
well  as  any  other  portion  of  his  estate  to  which 
they  become  entitled  on  the  final  division  of 
his  estate,  "shall  be  taken  and  held  by  trustees 
hereinafter  to  be  named,  and  in  the  manner 
hereinafter  to  be  provided." 

In  the  fifth  clause  the  testator  directs  that 
the  whole  of  his  estate  shall  be  kept  together 
by  the  executors  until  the  youngest  daughter 
shall  attain  the  age  of  twenty  one  years,  unless 
all  of  the  dauglitei's  shall  marry  before  that  pe- 
riod: "And  then  and  in  that  event  I  desire  and 
so  devise  that  my  estate  be  divided  in  the  fol- 
lowing manner:  First  that  from  it  shall  be  taken 
as  is  hereinbefore  directed  for  each  of  my  said 
daughters,  the  sum  of  $25,000,  in  the  manner 
hereinbefore  directed,  which  shall  be  trans* 
ferred  to  trustees  for  my  said  daughters  here- 
inafter named,  and  which  shall  be  held  by  tke 
said  trustees,  subject  to  the  following  uses, 
trusts  and  purposes" — going  on  to  declare  the 
same,  providing  that  in  case  any  of  his  daugh- 
ters should  die  leaving  no  issue,  "then  and  in 
such  case  the  share  or  portion  of  my  estate  to 
such  daughter  or  daughters  ghren  under  this 
my  last  will  and  testament  shall  cease  and  de- 
termine; and  the  same  and  every  part  thereof 
siiall  be  divided  among  my  other  children  share 
and  share  alike." 

In  the  eleventh  clause  the  trustees  of  the 
daughters  are  named,  and  in  the  twelfth,  after 
naming  the  executors,  the  testator  says:  "And 
I  give  them  power  to  sell  and  dispose  of  such 
parts  of  my  estate  as  they  may  think  expedi- 
ent, except  such  public  securities  as  I  have  di- 
rected should  constitute  the  sum  of  $25,000  for 
each  of  my  said  daughters,  and  my  dwelling 
house,  with  the  furniture,  plate,  servants  and 
other  appurtenances  of  the  same." 

In  the  fourth  clause  the  testator  makes  pro- 
vision, for  his  wife  during  her  life  or  widow- 
hood, giving  her,  amongst  other  things,  so 
much  of  the  income  of  his  estate  as  may  be  nec- 
essary to  maintain  her  and  such  of  his  chil- 
dren as  may  require  it,  in  the  style  to  which 
they  were  accustomed  during  testator's  life- 
time, and  directs  that  any  surplus  of  such  in- 
couie  shall  be  invested  annually  by  the  execu- 
tors in  approved  public  securities  "which  shall 
be  considered  as  part  of  my  estate  in. the  divis- 
ion of  the  same  which  I  hereafter  direct." 

In  the  sixth  clause  the  testator  provides  for 
his  widow  in  cnse  a  final  division  of  his  estate 
shall  become  necessary,  by  reason  of  the  mar- 
riage of  all  the  dau!]:liteis,  or  from  any  other  un- 
foreseen cause,  before  the  youngest  daughter 
shall  attain  the  age  of  twenty  one  years,  and 
his  wife  shall  then  be  alive  and  continue  a 
widow,  by  which,  after  giving  his  dwelling 
house  and  certain  other  property  to  his  wife  for 
life  or  during  widowhood,  he  directs  his  execu- 
tors, in  ma^ng  the  division  of  the  estate,  to 
"set  apart  the  sum  of  $80,000  in  secure  public 
investments,"  the  annual  income  from  which 
shall  be  paid  to  ^e  wile  during  her  life  or 
widowhood,  and  upon  her  death  or  marriage 
this  provision,  as  well  as  every  other  made  for 
the  wife  "shall  thereupon  cease  and  determine 
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and  the  same  and  every  pari  thereof  shall  be 
immediately  thereupon  aivisible  among  my 
children  in  equal  parts  or  shares"  to  be  held  by 
them  on  the  terms  prescribed,  which  it  is  not 
important  to  state. 

The  seventh  clause  makes  provision  for  tes- 
tator's sons,  the  particulars  of  which  we  do  not 
deem  it  necessary  for  the  purposes  of  this  inquiiy 
to  state,  further  than  to  say  that  the  plaintiffs 
claim  that  under  the  limitations  found  in  this 
clause  they  succeeded  to  the  share  of  their 
father. 

The  eighth  and  ninth  clauses  of  the  will  need 
not  be  specially  noticed  further  than  to  say 
that  they  both  show  that  no  division  of  the  es- 
tate was  intended  until  the  voungest  daughter 
married  or  attained  the  age  of  twenty- one  years. 
80  also  as  to  the  tenth  clause  there  is  nothing 
in  it  which  can  affect  the  present  controversy. 
The  same  remark  is  applicable  to  the  first  and 
second  clauses. 

The  testator  left  surviving  him  his  widow, 
two  daughters  and  three  sons,  the  other  daugh- 
ter having  died,  during  his  lifetime,  leaving  no 
issue.  Both  of  the  surviving  daughters  aied 
in  1864,  leaving  no  issue.  Thomas  E.  Chap- 
man, one  of  testator's  sons,  died  in  1868  leav- 
ing  two  children,  who  are  the  plaintiffs  in  this 
action;  Robert  E.  Chapman,  another  son,  died 
in  1868,  leaving  two  daughters,  who  are  de- 
fendants herein;  and  the  third  son,  James 
Chapman,  Jr.,  died  in  1881  leaving  five  chil- 
dren, who  are  likewise  defendants  herein;  and 
linally  the  widow  of  the  testator  died  March 
6,  1887. 

It  appears  from  the  inventory  of  testator's 
estate  that  the  only  public  securities  held  by 
him  at  the  time  of  his  death  were  $50,000  of 
City  of  Charleston  slock,  represented  by  vari- 
ous certificates  bearing  different  numbers,  and 
$23,710  of  state  stock.  The  books  of  the  city 
treasurer,  which  were  offered  in  evidence,  show 
that  all  of  the  city  stock  has  been  transferred, 
at  different  times,  to  different  persons,  all  of 
these  transfers  having  been  made  by  Robert  B. 
Chapman,  executor,  except  one,  where,  the 
original  certificate  having  been  lost,  it  is  not' 
known  who  signed  that  transfer.  These  books 
show  that  two  of  the  certificates—No.  169  and 
No.  170— for  $10,000  each,  were,  on  the  sec- 
ond of  August,  1866,  transferred  by  Robert  B. 
Chapman  to  the  estate  of  James  Chapman,  and 
a  new  certificate.  No.  3005,  in  the  name  of  that 
estate,  issued  for  the  sum  of  $20,000. 

The  stock  represented  by  this  last  mentioned 
certificate  was  transferred  as  follows:  one  half 
by  Robert  B.  Chapman  and  James  Chapman, 
executors,  to  Gk?orge  W.  Williams  &  Co.  on  the 
51  h  of  July,  18(57,  and  the  other  half  by  James 
Chapman,  executor  to  George  W.  Williams  & 
Co.  on  the  12th  of  August,  1867.  The  plaint- 
i.Ts  claim  that  the  stock  represented  by  certifi- 
cate No.  3005,  had  been  set  apart  to  testator's 
widow  by  the  executors  under  certain  proceed- 
ings set  out  in  the  record,  and  that  upon  her 
death  I  hey,  as  the  children  of  one  of  testator's 
deceased  sons,  Thomas  E.  Chapman,  together 
with  the  children  of  the  other  two  deceased 
sons,  Robert  B.  Chai>man  and  James  Chapman, 
became  entitled  to  said  stock,  in  the  proportions 
stilted  in  the  complaint;  that  the  transfers  of 
suid  stock  made  by  Robert  B.  Chapman  and 
James  Chapman,  executors,  to  George  W.  Will- 
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iams  &  Co.,  "were  illoml  and  void  and  wore 
made  through  the  caixircssncss  of  ihu  ofllcers 
and  aj^ents  of  the  city;  and  by  reason  thereof 
the  said  stock  has  been  wholly  lost  to  the 
plaintiffs  and  the  other  parties  entitled  thereto." 
They  therefore  bring  this  action  to  require  the 
City  of  Charleston  to  deliver  the  city  stock  thus 
illegally  transferred  to  the  plaintiffs  and  the 
other  parties  entitled  thereto  or  account  to 
them  for  the  same;  and  as  the  children  of  Robert 
B.  Chapman  and  the  children  of  James  Chap- 
man declined  to  unite  in  this  action  as  plaintiffs 
they  have  been  made  defendants. 

It  is  alleged  in  the  complaint,  and  the  fact  is 
so,  that  on  the  25th  of  May,  1866,  a  bill  was 
filed  in  the  court  of  equity  oy  J.  W.  Caldwell, 
Robert  B.  Chapman  and  James  H.  Wilson,  as 
executors  of  James  Chapman,  against  Thomas 
E.  Chapman,  James  Chapman  and  such  of  the 
children  of  the  three  sons  as  were  then  in  esse 
who  were  supposed  to  be  remaindermen  under 
the  will,  for  the  settlement  of  the  estate  of  the 
testator,  in  which  the  executors  stated  that  they 
were  ready  to  account  and  to  set  apart  the 
widow's  share,  but  were  unwilling  to  turn  over 
the  shares  of  the  testator's  sons  to  them  as  they 
were  advised  that  they  were  only  entitled  to  a 
life  estate  with  remainder  to  their  children,  and 
that  it  was  the  duty  of  the  executors  to  hold 
these  shares  for  the  benefit  of  those  who  would 
become  entitled  thereto  upon  the  happening  of 
the  contingencies  mentioned  in  the  will. 

The  Chancellor,  holding  that  the  period  for 
distribution  had  arrived,  adjudged  that  the 
sous  were  entitled  to  have  possession  of  their 
shares,  whether  their  estates  were  absolute  or 
for  life  only,  and  referred  il  to  Master  Tupper 
to  inquire  and  report  a  scheme  for  the  settle- 
ment of  the  estate.  On  the  12th  of  July,  1866, 
Master  Tupper  filed  his  report,  setting  forth  in 
detail  what  property  had  been  allotted  to  the 
widow  and  the  three  sons  respectively  by  the 
executors,  in  which  he  recommended  that  such 
allotment  be  confirmed  and  ''that  upon  the  de- 
livery to  the  widow  and  sons  of  the  real  and 
personal  property  assigned  to  them  respectively, 
the  executors  be  discharged;"  and  this  report 
was  confirmed  by  consent,  by  an  order  of 
Chancellor  Carroll.  The  allotment  to  the 
widow  embraced,  amongst  other  things,  $20,000 
of  city  stock  as  to  which  Master  Sass,  to  whom 
the  issues  in  the  present  action  were  referred 
found,  as  a  matter  of  fact,  that  certificate  No 
8005,  above  referred  to,  represented  the  stock 
then  allotted  to  the  widow,  though  it  does  not 
appear  that  such  stock  was  ever  transferred  to 
the  widow,  but  on  the  contrary  it  remained  on 
the  books  in  the  name  of  the  estate  of  James 
Chapman,  until  it  was  transferred  to  George 
W.  Williams  &  Co.  as  above  stated. 

When  the  record  of  the  proceedings  in  the 
late  court  of  equity  was  offered  in  evidence 
the  city  council  objected,  upon  the  ground  that, 
they  not  being  parties  thereto,  it  was  res  inter 
alios  acta,  and  in  the  absence  of  any  evidence 
that  they  had  notice  of  such  proceedings  such 
record  was  incompetent  evidence  against  them. 
The  IMaster  overruled  the  objection  and  the  city 
council  excepted. 

For  the  reasons  stated  in  his  report,  which  is 
set  forth  in  the  "case"  the  master  found  that 
the  tronsfers  of  stock,  by  the  executors  to 
George  W.  Williams  &  Co.  above  referred  to. 
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were  made  without  authority,  and  that  the  City 
Council  of  Charleston  was  responsible  for  the 
damages  resulting  to  the  plaintiffs  therefrom. 
To  the  report  the  city  council  filed  exceptions, 
and  the  case  was  heard  by  His  Honor  Judge 
Norton  upon  the  report  and  exceptions,  who 
rendered  judgment,  sustaining  the  exceptions, 
ovenuling  the  report  and  dismissing  the  com- 
plaint 

From  this  judgment  the  plaintiffs,  as  well  as 
all  the  defendants,  except  the  City  Council  of 
Charleston,  appeal  upon  tbe  several  grounds 
Bet  out  in  the  record. 

The  fundamental  inquiry  in  the  case  is 
whether  the  executors,  all  or  some  of  them, 
had  the  power  to  transfer  (he  stock  in  question. 
There  can  be  no  doubt  that,  at  common  law, 
an  executor  had  an  absolute  power  of  disposal 
over  the  whole  personal  property  of  bis  testa- 
tor (3  Williams,  Exrs.  670,  2d  ed.);  and  while  it 
Is  true  that  this  absolute  power  has  been  re- 
stricted by  the  Act  of  1824,  now  incorporated 
as  section  1976  of  General  Statutes,  requiring 
that  he  shall  first  obtain  an  order  of  sale  from 
the  proper  tribunal,  unless  such  sale  is  directed 
by  the  will,  it  has  been  settled  in  this  State,  by 
the  case  of  Rfiame  v.  Lewis,  13  Rich.  Eq.  299, 
recognized  and  followed  in  Reynolds  v.  Bees,  28 
S.  C.  488,  that  such  restriction  docs  not  apply 
to  the  power  of  an  executor  to  transfer  choses 
in  action.  So  that  if  this  stock  is  a  chose  in 
action  there  can  be  no  doubt  of  the  power  of 
the  executors  to  transfer  it,  unless  forbidden  by 
tbe  terms  of  the  will  to  do  so. 

It  seems  to  us  that  this  stock  must  be  regard- 
ed as  a  chose  in  action.  It  is  nothing  more 
than  an  acknowledgment  that  the  City  Council 
of  Charleston  is  dve  to  the  person  named  in  the 
certificate  or  liis  assigns  the  sum  of  money 
specified  therein,  whicn  is  payable  at  the  time 
therein  stated  with  interest,  at  the  rate  speci- 
fied, payable  at  certain  stated  times,  with  a 
stipulation  that  the  same  is  transferable  only  at 
the  oflAce  of  the  city  treasurer.  It  is  a  mere 
promise  to  pay  a  certain  sum  of  money  at  a 
time  stated  with  interest  thereon  at  a  specified 
rate,  payable  at  certain  stated  periods.  Such  a 
I)aper  signed  by  an  individual  would  unques- 
tionably constitute  a  chose  in  action;  and  the 
fact  that  this  paper  is  executed  by  a  corporation 
cannot  have  the  effect  of  altering  its  nature  and 
leeal  effect.  It  follows,  then,  tnat  no  order  of 
Bale  was  necessary  to  render  these  transfers 
valid. 

Inasmuch  as  the  right  to  transfer  this  stock 
does  not  rest  alone  upon  the  power  of  sale  con- 
ferred by  the  will,  but  might  have  been  law- 
full  v  exercised  under  the  common-law  powers 
of  the  executors,  it  is  scarcely  necessary  to  con- 
sider the  point  raised  in  the  argument  that  tbe 
power  was  defectively  executed  because  all  of 
the  executors  did  not  unite  in  exercising  it;  for 
according  to  our  construction  of  the  clause  con- 
ferring the  power  it  was  given  to  the  executors 
as  such;  ana  when  that  is  the  case  it  is  too  well 
settled  to  admit  of  question  that  the  power  may 
be  exercised  by  any  one  or  more  of  several  exec- 
utors, at  least  so  far  as  personal  property  is  con- 
cerned, upon  the  principle  statea  in  2  Williams 
on  Executors,  683  (2d  ed.)  as  follows:  "Coexee 
utors,however  numerous,  are  regarded  in  law  as 
an  individual  peison;  and  by  consequence  the 
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acts  of  any  one-of  them,  in  respect  of  the  admin- 
istration of  the  effects,  are  deemed  to  be  the  acta 
of  all,^'  quoted  with  approval  in  Botborough  t. 
McAUley,  10  8.  0.  246. 

Our  next  inquirv  is  whether  there  is  anything 
in  the  will  forbidding  the  exercise  of  this  pow- 
er of  sale.  So  far  from  there  being  any  general 
prohibition  in  the  will  as  to  the  exercise  of 
this  power  of  sale,  the  testator  has,  on  the  con- 
trary, expressly  invested  his  executors  with 
power  to  sell  any  part  of  his  estate,  except  cer- 
tain specified  portions  thereof.  His  language 
is:  "I  give  them  power  to  sell  and  dispose  of 
such  parts  of  my  estate  as  they  may  thmk  ex- 
pedient, except  such  public  securities  as  I  have 
directed  should  constitute  the  sum  of  $25,000 
for  each  of  my  said  daughters,  and  my  dwelling 
house,"  etc,,  which  he  intended  as  a  home  for 
his  wife  and  children. 

It  will  be  observed  that  the  testator  does  not 
specify  any  particular  public  securities  as  ex- 
cepted from  the  power  of  sale,  but  he  only  re- 
fers, to  them  in  general  terms  as  such  putrlic 
securities  as  he  had  directed  should  constitute 
the  sum  of  money  intended  for  each  of  his 
daughters.  The  legacies  to  the  daughters  are 
not  specific  legacies,  and  the^  can  scarcely  be 
regarded  even  as  demonstrative  legacies;  for 
no  particular  fund  is  designated  out  of  which 
they  were  to  be  paid  as  in  Boykin  v.  Baykin, 
21  S.  C.  582;  but  the  direction  is,  simply,  that 
these  sums  of  money  intended  for  the  daugh- 
ters "shall  be  taken  in  the  most  secure  invest- 
ments I  have,  sudi  as  stocks  or  bonds  of  the 
City  of  Charleston,  or  stocks  of  the  State  of 
South  Carolina,"  but  no  particular  stocks  or 
bonds  are  designated  as  the  fund  out  of  which 
they  were  to  be  paid.  It  Is  clear,  therefore, 
that  they  might  have  been  paid  in  United 
States  bonds  or  any  other  public  securities 
"such  as"  dty  or  state  stocks. 

It  does  not  appear  what  amount  of  public 
securities  the  testator  owned  at  the  time  he  ex- 
ecuted his  will,  though  it  does  appear  that,  at 
the  time  of  his  death,  he  owned  city  and  state 
stocks  to  the  amount  of  $78,710,  a  sum  insuf- 
ficient to  make  the  provision  intended  for  the 
three  daughters.  The  testator  must,  therefore, 
have  expected,  when  he  signed  his  will,  to  ac- 
quire additional  public  securities  before  he 
died,  or  intended  that  his  executors  should  do 
so  after  his  death;  but  the  death  of  one  of  hit 
daughters  during  his  lifetime  rendered  this  un- 
necessary, as  the  amount  of  public  securities 
on  hand  at  the  time  of  his  death  was  much 
mora  than  sufficient  to  make  the  required  pro- 
vision for  the  two  surviving  daughters. 

It  will  be  observed  that  by  the  fifth  clause  of 
the  will  the  testator  directs  that  the  whole  of 
his  estate  should  be  kept  together  until  bis 
youngest  daughter  married  or  attained  the  age 
of  twenty-one  ytars,  "  and  then  and  in  that 
event "  the  estate  was  to  be  divided  in  the  man- 
ner prescribed  "First  that  from  it  shall  be 
taken  ...  the  sum  of  $25,000  in  the  manner 
hereinbefore  directed" — that  is  in  public  securi- 
ties—"which  shall  be  transferred  to  trustees," 
etc.;  and  the  same  clause  goes  on  to  provide 
that  upon  the  death  of  any  daughter  without 
issue,  the  share  of  such  daughter  under  the 
will  "shall  cease  and  determine,  and  the  same 
and  every  part  thereof  shall  be  divided  among 
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my  other  children  share  and  share  alike; "  so 
that  it  is  quite  clear  that  until  the  period  fixed 
for  a  division  arrived,  the  portions  intended 
for  the  daughters  could  not  be  taken  out  of 
the  estate  and  transferred  to  their  trustees;  and 
4IS  all  the  daughters  died  without  issue  before 
that  period  arrived,  it  never  did  become  neces- 
sary or  even  permissible  to  separate  their  por- 
tions from  the  rest  of  the  estate;  and  hence,  in 
the  events  which  have  happened,  no  portion  of 
the  estate  was  excepted  from  the  power  of  sale 
•f-onferred  upon  the  executors  except  the  dwell- 
ing bouse  and  other  specific  articles  given  to 
the  widow. 

The  whole  tenor  of  the  will  shows  that  the 
testator  did  not  intend  to  except  public  securi- 
ties from  the  power  of  sale  conferred  upon  the 
executors,  because  he  regarded  them  as  the 
safest  of  all  investments  that  could  be  made, 
for  if  that  had  been  his  intention  it  would 
have  been  very  easy  to  say  so.  The  most 
natural  way  to  have  expressed  such  intention 
would  have  been  to  say  that  "Tb'e  executors 
are  authorized  to  sell  any  portion  of  my  estate. 
as  they  may  think  expedient,  except  such  pub- 
lic securities  as  I  may  own  at  the  time  of  my 
death."  But  instead  of  saying  this — instead 
of  excepting  all  of  his  public  securities — he 
only  excepts  those  which  he  desired  should 
constitute  the  portions  of  his  daughters,  ^yheu 
the  time  arrived  for  setting  apart  such  portions 
and  placing  them  in  the  hands  of  trustees  for 
their  benefit;  and  as  that  time  never  arrived, 
and  as  this  provision,  according  to  our  view, 
was  manifestly  intended  for  the  personal  bene- 
fit of  the  daughters,  we  do  not  think  that,  in 
%iie  events  which  have  occurred,  any  portion 
of  the  estate  was  excepted  from  the  power  of 
•ale,  except  the  dwelling  house,  etc. 

It  is  significant,  in  this  connection,  to  notice 
that  the  $80,000  in  public  securities,  which,  in 
the  sixth  clause  of  the  will  the  testator  directs, 
in  a  certain  contingency,  shall  be  set  apart  for 
the  widow,  are  not  excepted  from  the  power 
of  sale  conferred  upon  the  executors,  but  only 
auch  public  securities  as  he  directed  should  be 
set  apart  or  taken  out  of  his  estate,  for  his 
daughters,  and  placed  in  the  hands  of  trustees 
when  the  period  for  division  should  arise. 

But  in  any  view  of  the  case  it  was  incum- 
bent on  the  plaintiffs  to  show  that  this  par- 
ticular stock  represented  by  certificate  No. 
3005,  the  alleged  illegal  transfer  of  which  con- 
stitutes the  basis  of  their  claim,  was  excepted 
from  the  power  of  sale;  and  this  they  liave 
failed  to  do.  Tliere  is  no  doubt  that,  as  this 
«tock  originally  stood  on  the  books  of  the  city 
treasurer  in  the  name  of  the  testator,  and  was 
afterwards  consolidated  into  one  certificate  in 
the  name  of  his  estate,  the  city  authorities 
must  be  presumed  to  have  examined  the  will 
before  they  could  properly  aUow  the  stock  to 
be  transferred;  and  if  they  failed  to  make  such 
examination  they  must  be  presumed  to  have 
had  notice  of  everything  that  such  an  exami- 
nation properly  conducted  would  have  dis- 
closed. Kow  if  they  had  made  such  examina- 
tion they  would  have  learned  that  the  executors 
had  full  power  to  dispose  of  any  public  securi- 
ties except  such  as  were  necessary  to  meet  the 
provision  intended  for  the  daughters;  and  as 
they  would  also  have  learned  that  one  of  the 

8  L.  R.  A* 


daughters  had  predeceased  the  testator,  leaving 
only  two  to  be  provided  for,  and  that  the 
amount  of  public  securities  owned  by  the  tes- 
tator at  the  time  of  his  death  was  much  more 
than  suflScient  to  provide  for  these  two;  and  as 
they  would  have  learned  further  that  these  two 
daughters  had  died  without  issue  long  before 
the  period  arrived  when  the  public  securities 
were  to  be  taken  out  of  the  estate  and  placed 
in  the  hands  of  their  trustees, — it  seems  to  us 
that  the  result  of  their  inquiries  would  have 
shown  that  the  executors  had  f uU  power,  not 
only  to  dispose  of  this  particular  stock,  but 
also  any  or  all  of  the  public  securities. 

It  is,  however,  contended  that  when,  under 
the  proceedings  in  the  court  of  equity  above  re- 
ferred to.  the  stock  in  question  was  allotted  to 
the  widow  in  the  division  then  made  under  the 
supervision  of  the  court,  the  power  of  sale 
was  determined  and  any  subsequent  transfer 
by  the  executors  was  wholly  wit  bout  au- 
tnority. 

While  that  may  be  so  as  to  the  parties  to 
that  case  or  their  privies,  and  would  be  so  as 
to  the  city  council  if  they  had  had  notice  of 
such  proceedings,  yet  as  they  were  neither  par- 
ties nor  privies  to  thai  case,  and  had  no  notice 
of  it,  we  do  not  see  how  they  can  be  affected 
by  anything  that  was  done  under  that  cose. 

There  was  nothing  in  the  will  to  indicate 
that  there  was  any  likelihood  or  expectation  of 
an  appeal  to  the  courts  for  any  purpose.  On 
the  contrary  the  whole  tenor  of  the  will,  espe- 
cially the  provisions  of  the  tenth  clause,  indi- 
catea  that  the  testator  did  not  intend  or  expect 
that  any  resort  should  be  had  to  the  courts  for 
the  purpose  of  carrying  out  the  provisions  of 
his  will;  hence,  while  tne  city  authorities  must 
be  presumed  to  have  had  knowledge  of  the 
contents  of  the  will,  such  knowledge  instead 
of  inducing  them  to  inquire  whetuer  there 
were  any  proceeding  in  the  courts  in  reference 
to  the  estate,  would  have  had  rather  the  con- 
trary effect. 

The  parlies  to  that  case  took  no  steps  to  in- 
form the  city  council  of  what  had  been  done, 
or  to  transfer  the  stock  to  the  widow,  or  to 
anyone  for  her;  but  it  was  suffered  to  remain 
on  the  books  of  the  city  treasurer  in  the  name 
of  the  estate  of  the  testator,  apparently  sub- 
ject to  the  control  and  disposition  of  his  exec- 
utors; and  there  was  nothing?  whatever  done, 
so  far  as  we  can  perceive,  calculated  to  excite 
even  a  suspicion  m  the  minds  of  the  city  au- 
thorities that  the  executors  no  longer  had  power 
to  dispose  of  the  stock. 

The  position  taken  in  the  argument,  that  un- 
der the  proceedings  in  equity  the  executors 
were  discharged  with  their  own  consent,  anl 
therefore  had  no  power  to  transfer  the  stock,  is 
fully  disposed  of  by  what  is  said  by  the  Cir- 
cuit Judge:  first,  that  under  the  order  the  ex- 
ecutors were  to  be  discharged  upon  certain 
conditions  which  were  never  complied  with; 
second,  that  the  court  had  no  authority  to  dis- 
charge them.  Campbell  v.  Bank  of  Charleston, 
8  S.  C.  884. 

The  judgment  of  this  court  is  that  the  j%tdg' 
ment  of  the  Circuit  Court  be  afflrmed, 

Simpson*  Oh,  J,,  and  McGowaiit  A,  J., 

ooncor* 
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TENNESSEE  SUPREME   COURT. 


Creed  F,  BATES,  Appt., 

Robert  L.  TAYLOR,  Governor. 
( Tenn.... 

1.  Whether  the  duty^  of  issuing  a  commis- 
sion or  certlflcate  of  election  to  each  person 
elected  representative  to  Congress  from  the  State 
of  Tennessee,  devolved  upon  the  Governor  of 
that  State  by  th4  Code  (M,  &V.),  H  1094,  U46,  is 
called  ministerlB I  or  executive  the  performance 
thereof  is  an  official  action  which  can  be  neither 
coerced  nor  i-estrained  by  the  courts. 

S.  It  is  the  province  of  the  Governor  to 
construe  for  himuelf  a  statute  devolving 
upon  him  the  duty  of  issuing  a  commission  or  cer- 
tificate of  election,  and  to  determine  his  course  of 
action  thereunder:  and  so  long  as  he  acts  with  an 
honest  purpose  of  discharging  bis  duty  under  the 
law,  his  action  cannot  be  characterized  as  unlaw- 
fuL  In  such  ca£0  the  courts  cannot  substitute 
their  Judgment  for  his;  and,  even  after  he  and 
the  Secretary  of  State,  who  by  law  constitute  a 
board  to  canvass  the  returns,  have  ascertained 
that  a  certain  person  is  elected  and  a  certificate 
has  been  prepared  ready  for  delivery  to  him,  the 
courts  cannot  prevent  the  Governor  from  chang- 
ing his  decision  and  issuing  a  certificate  to 
anotlicr. 

^  If  the  determination  that  a  certain  per- 
son is  elected  and  the  preparation  of  a  certif- 
icate to  be  deliveced  to  him  exhausts  the  power 
of  the  Governor  under  a  statute  devolving  upon 
him  the  duty  of  issuing  a  certificate  of  election,  a 
subsequent  certificate  by  the  Governor  to  a  third 


person  does  not  impair  the  right  of  the  person 
first  found  to  be  elected,  nor  give  him  sufficient 
reason  to  seek  the  aid  of  a  court  of  equity  to 
protect  his  claim. 

(February  10, 1888.) 

APPEAL  by  complainant,  from  a  decree  of 
the  Chancery  Court  of  Davidson  County, 
dismissing  a  bill  filed  to  compel  the  Governor 
of  the  State  to  deliver  a  certificate  of  election 
to  complainant  and  to  prevent  delivery  of  cue 
to  another  applicant.    Affirmed. 

The  case  is  fully  stntecl  in  the  opinion. 

Ifessrs,  Vertrees  &  Vertrees*  Hill  Sc 
Cranberry  and  A.  S.  Harks,  for  appel- 
lant: 

The  Governor  and  Secretary  of  State  together 
constitute  a  returning  board;  and  having  once 
acted  conjointly  and  reached  a  conclusion,  the 
Governor  has  no  power  individually  to  over- 
ride the  action  of  the  board. 

If  the  Governor  alone  constitutes  the  board 
he  cannot  alter  his  decision  after  he  has  once 
declared  a  certain  person  to  be  elected  and 
directed  a  certificate  to  be  prepared  for  him; 
and  if  he  attempts  to  do  so  the  courts  will  intcr- 
fereand  enjoin  the  action. 

See  Davis  v.  Oray,  fc3  U.  S.  16  Wall.  203  (21 
L.  eJ.  447);  Board  of  Liquidation  v.  McComh, 
92  U.  S.  531  (23  L.  ed.  623);  U,  8.  v.  Lee,  100 
U.  8.  196  (27  L.  ed.  171);  Be  Ayrei,  123  U.  S. 
443  (31  L.  ed.  216). 

As  soon  as  the  Governor  signed  the  certificate 


NOTB.— Judiciary  cannot  interfere  with  funetiona 

of  Executive, 

Each  co-ordinate  department  of  the  government 
shall  be  conjointly  exercised,  yet  each  is  to  be  close- 
ly oonQned  to  its  own  particular  sphere;  and  any 
Interference  on  the  part  of  the  Judiciary  with  the 
functions  of  the  Executive  is  an  unwarrantable  as- 
sumption upon  the  part  of  the  Judiciary  and  de- 
structive of  the  independence  of  the  Executive. 
State  V.  Governor,  25  N.  J.  L.  831;  Hawkins  v.  Gov- 
ernor, 1  Ark.  570;  Re  Dennett,  82  Maine,  5C8;  People 
V.  Bissell,  19  111.  229;  State  v.  Warmoth.  22  La.  Ann. 
1;  State  v.  Draw,  17  Fla.  67;  fifauran  v.  Smith,  8  R.  L 
192;  High,  Extr.  Legal  Bern.  112. 

That  the  departments  of  government  are  distinct 
and  independent,  see  note  to  Fleming  v.  Guthrie 
(W,  Va.)  ante,  63;  Goff  v.  Wilson,  ante,  68;  Carr  v. 
Wilson,  ante,  61. 

MandamuB  w(U  not  lie  to  control  official  judipnent 

and  discretion. 

As  to  duties  necessarily  involving  the  exercise  of 
official  Judgment  and  discretion,  mandamus  will 
not  lie.  Miles  v.  Bradfoid,  22  Md.  17U;  State  v. 
Chase,  6  Ohio  St.  628;  Tenn.  A;  0.  R.  Co.  v.  Moore,  38 
Ala.  371.    See  Fleming  y.  Guthrie,  ante,  63. 

The  court  cannot  compel  the  execution  of  a  duty 
enjoined  on  the  Executive  by  the  Constitution,  or 
direct  the  manner  of  its  performance.  State  v.  Gov- 
ernor, 25  N.  J.  L.  831. 

The  court  will  not  encroach  on  the  functions  of 
the  chief  executive  officer  of  the  State  by  com- 
manding him  to  perform  this  duty  (State  v.  Gover- 
nor, 39  Mo.  388;  State  v.  Governor,  25  N.  J.  L.  831; 
Hawkins  v.  Governor,  1  Ark.  670:  State  v.  Drew,  17 
Fla.  90);  as  commanding  him  to  issue  a  commfsslon 
to  the  petitioner  for  a  public  ofTlce  which  he 
claimed.    Hawkins  v.  Governor,  1  Ark.  670. 
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That  it  is  not  the  executive  character  of  the 
officer  which  removes  him  beyond  Judicial  control 
has  been  held  by  the  courts  of  some  States;  and 
that  courts  may  interpose  in  case  of  failure  or  neg- 
lect to  perform  a  plain  and  imperative  ministerial 
duty  required  of  him  by  law  has  been  maintained. 
See  High,  Extr.  Legal  Rem.  106,  citing  State  v. 
Chase,  5  Ohio  St.  528;  Tennessee  &  C.  R.  Co. v.  Moore, 
36  Ala.  871;  Gotten  v.  Ellis,  7  Jones,  L.  545;  Magrudcr 
V.  Swann,  25  Md.  173;  Groome  v.  Gwinn,  43  Md.  572: 
Chumosero  v.  Potts,  2  Mont.  242;  Mlddleton  v.  Low, 
80  Cal.  596;  Harpendlng  v.  Haight,  88  Cal.  189;  Giay 
v.  State,  72  Ind.  5G7.  See  also  Baker  v.  Kirk,  83  Ind. 
517. 

So  it  has  been  held  that  mandamus  lies  to  requlrtr 
aG overnor  to  authenticate  astatute  (Harpendlng  v. 
Haight,  39  Cal.  189);  or  to  sign  and  execute  a  patent 
for  lands  sold  by  the  State  (Middletou  v.  Low,  80 
Cal.  59G);  or  to  draw  his  warrant  for  payment  of 
a  salary  (Cottcu  v.  Ellis,  7  Jones,  L.545);  or  to  pay 
certain  fund  to  a  railroad  company  (Tennessee  & 
C.  R.  Co.  V.  Moore,  36  Ala.  871);  or  to  canvass  there- 
turns  of  an  election,  where  such  duty  is  imposed  by 
law  rChumasero  v.  Potts,  2  Mont.  242);  or  to  issue 
commissions.  Magruder  v.  Swann,  25  Md.  173. 

Yet  the  weight  of  authority  is  opposed  to  this  doc- 
trine. See  Hawkins  v.  Governor,  1  Ark.  571;  StJite 
v.  Towns,  8  Ga.  CCO:  State  v.  Warmoth,  22  La.  Ann. 
1;  Re  Dennett.  32  Maine,  508;  People  v.  Governor,  29 
Mich.  820;  State  v.  Governor,  89  Mo,  888:  State  v. 
Governor,  25  N.  J.  L.  331;  Chamberlain  v,  Sibley,  4 
Minn.  809;  Rice  v.  Austin,  19  Minn.  103;  State  v.  Drew, 
17  Fla.  07;  Maurnn  v.  Smith,  8  R.  X.  192;  People  v. 
Bissell,  19  111.  229;  People  v.  CuUom,  100  111.  472;  Peo- 
ple V.  Yates,  40  111.  126;  Joacsboro,  F.  B.  &  B.  G. 
Tump.  Co.  V.  Brown,  8  Baxt.  490.  See,  as  to  writ 
of  mandamus  geucrolly,  note  to  Fleming  v.  OuUi- 
ric,  ante^  63. 
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of  election  for  complainant  and  caused  the 
preat  seal  of  the  State  to  be  affixed  tbereto,  the 
leg^  right  to  that  certificate  was  fixed  and 
vested  in  him. 

See  Marbury  v.  Madison,  6  U,  8.  1  Crancb, 
158  (2  L.  ed.  60);  Coolev.  Const.  Lim.  p.  623; 
StaU  V.  Wright,  10  Heisk.  250. 

Whenever  the  Governor  undertakes  to  per- 
form any  act  which  is  unauthorized  by  law  he 
is  actine  without  authority  of  law  and  is  as 
amenable  as  any  other  citizen  to  the  process  of 
the  courts. 

Mr,  A.  S.  Colsrart  for  appellee: 

As  it  is  made  tne  duty  of  the  Governor,  as 
governor,  to  issue  the  certificate,  the  court  can- 
not step  in  and  tell  him  when,  how  and  upon 
what  conditions  he  shall  issue  it. 

See  State  v.  Oovernor,  25  N.  J.  L.  831 ;  State  v. 
Governor,  89  Mo.  888. 

The  Governor  might  disregard  the  injunction 
if  it  was  issued  because  the  court  has  no  juris- 
diction over  tbe  subject  matter. 

High,  Extr.  Legal  Rem.  120. 

That  one  of  the  departments  of  government 
must  not  encroach  on  the  others,  see— 

State  V.  Staten,  6  Coldw.  264;  Lipscomb  v. 
Dean,  1  Lea,  546;  Waterhoueev.  Cleveland  Pub. 
Sdiools,  9  Baxt  898;  Wfieless  v.  Second  Nat, 
Bank,  1  Baxt.  478;  Governor  v.  McEwen,  5 
Humph.  241;  State  v.  Fleming,  7  Humph.  152; 
Omcer  V.  Young,  5  Yerg.  320;  Tate  v.  Bell,  4 
Verg.  202:  Mab}'p  v.  Baxte)\  11  Heisk.  689; 
Brown  v.  Haytoood,  4  Heisk.  863. 

That  the  court  will  not  take  jurisdiction  of 
this  case,  see— 

Be  Dennett,  32  Maine,  508;  Joneshoro,  F,  B,  cfe 
B,  G,  Tump.  Co,  v.  Broion,  8  Baxt.  490. 

Mesers.  Demoas  ft  Malone»  also  for  ap- 
pellee: 

Sections  1088  and  1089  of  the  Code  requiring 
the  returns  to  be  made  and  compared  by  the 
€k>vemor  and  Secretary  of  State,  were  repealed 
by  the  Act  of  March  18,  1873. 

See  Acte  1873,  pp.  62,  58. 

This  Act  requires  such  returns  to  be  made  to 
the  Governor. 

The  latter  Act  is  a  general  law,  and  entirely 
changes  the  mode  for  the  ascertainment  of  who 
was  elected,  and  therefore  operates  as  a  repeal 
of  the  former  law. 

Home  Ins.  Co,  T.  Shelby  Co.  Taxing  Dist,  4 
Lea,  644. 

The  mere  signing  and  having  attested  a  pa- 
per in  favor  of  a  person  could  not  vest  title,  if 
there  was  power  in  the  grantor  to  withhold  or 
recall  it  There  must  oe  an  intention  to  de- 
liver. 

Brevard  v.  Neely,  2  Sneed,  170;  McEwen  v. 
Troost,  1  Sneed,  191.  See  Cooley,  Const.  Law, 
p.  53,  note  1. 

In  Miss,  v.  Johnson,  71  U.  S.  4  Wall.  491  (18 
L.  ed.  437);  and  Ky.  v.  Dennison,  65  U.  S.  24 
How.  66  (16  L.  ed.  717),  the  court  held  that  it 
would  not  interfere  with  an  Executive  in  the 
exercise  of  official  duty. 

If  the  dui^  be  executive,  then,  under  all  of 
the  authorities,  the  court  could  not  interfere; 
and  our  own  court  has  held  that  the  court  can- 
not interfere  with  an  Executive  in  the  exercise 
of  his  official  duties,  even  though  they  be  mere- 
ly ministerial. 

Jonesboro,  etc.  Tump,  Co.  ▼.  Brmvn,  8  Baxt. 
490.     Sec  also  State  v.  Governor,  25  N.  J.  L.t 
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849;  HartranfVs  App,  85  Pa.  444-447;  Haiok- 
ins  V.  Governor,  1  Ark.  570;  State  y.  Governor, 
89  Mo.  888;  State  v.  Towns,  8  Ga.  860;  Re  Den- 
nett,  82  Maine,  508;  Ex  parte  Wimberly,  57 
Miss.  437;  High,  Extr.  Legal  Rem.  118-124. 
Mr.  Sam  Watson  also  for  appellee. 

Caldwellf  J,,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  to  compel  the  Governor  of  the 
State  to  deliver  a  certificate  of  election  to  the 
complainant  and  to  prevent  the  issuance  of  one 
to  another  applicant. 

Complainant  alleges,  in  substance,  that  he 
was  elected  to  membership  in  the  Fifty-First 
Congress  of  the  United  States,  in  the  Third 
Congressional  District  of  Tennessee,  on  the  6th 
day  of  November,  1888;  that  the  fact  of  his 
election  was  duly  ascertained  by  the  Governor 
and  Secretary  oi  State,  who  by  law  constitute 
a  board  to  canvass  the  returns;  that  thereafter, 
in  further  compliance  with  the  law,  a  certifl 
cate,  showing  the  fact  of  his  election,  was  made 
out,  signed  by  the  Governor,  attested  by  the 
Secretarv  of  State  and  scaled  with  the  great 
seal  of  the  State;  that  after  all  this  the  Govern- 
or refuses  to  deliver  said  certificate  to  the  com- 
plainant and  now  claims  that  one  H.  Clay  Ev- 
ans was  elected  to  said  office  and  is  entitled  to 
receive  a  cei'tificate  of  election  instead  of  com- 
plainant; and  that  the  Governor  is  about  to  issue 
a  certificate  to  said  Evans,  though  the  latter 
was  not  elected,  and  the  Secretary  of  State  will 
not  join  the  Governor  in  such  certificate. 

Complainant  further  alleges  that  when  the 
said  board  acted,  and  the  certificate  reciting  his 
election  was  signed,  attested  and  sealed,  the 
board's  power  was  exhausted,  and  complain- 
ant's rights  became  fixed  and  his  title  to  the 
office  complete;  that  the  board  could  not  sub- 
sequently reconsider  its  action  and  declare 
another  person  elected;  that  in  no  event  had 
the  Governor  a  right  to  reconsider  the  matter 
himself  and  issue  a  certificate  to  Evans  without 
the  concurrence  of  the  Secretary  of  State;  that 
the  issuance  of  a  certificate  to  Evans  would,  in 
view  of  the  foregoing  facts,  be  a  usurpation  of 
authority  on  the  part  of  the  Governor  to  the 
great  and  irreparable  injury  of  complain- 
ant. 

The  prayer  is  that  the  Governor  be  enioined 
from  issuing  a  certificate  to  Evans,  and  that  he 
be  compellS  to  deliver  the  one  already  signed, 
attested  and  sealed  to  complainant. 

The  Governor  appeared  by  counsel  and 
moved  the  court  to  aismlss  tbe  bill:  "first,  for 
waiit  of  equity  on  the  face  of  the  bill;  second, 
for  want  of  jurisdiction  in  the  court;  third,  be- 
cause it  is  unfit  for  a  court  of  equity." 

The  Chancellor  sustained  the  motion  and 
dismissed  the  bilL 

Complainant  has  appealed. 

The  main  question  debated  at  the  bar,  and 
that  which  is  conclusive  of  the  case,  is  one  of 
jurisdiction. 

The  Constitution  ordains  that  the  Governor 
of  the  State  shall  perform  certain  duties  there- 
in prescribed,  and  such  others  as  may  from  time 
to  time  be  devolved  upon  him  by  Act  of  the 
Legislature.    Art.  8. 

Among  the  duties  so  devolved  upon  him  by 
statute  is  that  of  issuing  a  commission  or  cer- 
ificate  of  election  to  each  person  elected  repre- 
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senlalive  to  Congress.  Code  (M.  &  V.),  §§  lOW, 
1146. 

Tbe  issuance  of  such  commissioD  or  certifi- 
cate, whether  called  a  ministerial  or  an  execu- 
tive duty,  is  an  official  action  whose  perform- 
ance can  be  neither  coerced  nor  restrained  by 
the  courts. 

An  attempt  on  the  part  of  the  courts  to  con- 
trol his  action  under  this  statute  would  be  an 
invupion  by  one  department  of  the  Government 
of  the  rights  of  another  department,  and,  for 
that  reason  a  violation  of  sections  1  and  2  of 
arlicle  2  of  the  Constitution,  which  are  in  the 
following  language: 

"Bee.  1.  The  powers  of  the  Government  shall 
be  divided  into  three  distinct  departments: 
the  leifislative,  executive  and  judicial. 

"Sec.  2.  No  person  or  persons  belonp;ing  to 
one  of  these  departments  shall  exercise  any 
of  the  powers  properly  belonging  to  either  of 
the  others,  except  in  the  cases  herein  directed 
or  permitted."    Art.  2. 

It  is  well  settled  by  all  the  authorities  that 
mandamus  will  not  lie  to  compel  the  Goyernor 
of  a  State  to  perform  duties  of  a  purely  execu- 
tive or  political  nature,  involving  the  exercise 
of  official  judgment  and  discretion;  but  the  de- 
cisions are  wide  apart  as  to  the  power  of  the 
Courtis  to  compel  him  to  discharge  those  duties, 
which  as  to  other  officials  are  "usually  called 
ministerial. 

The  courts  of  Ohio,  Alabama,  California, 
Maniand  and  North  Carolina  are  together  in 
holding  that  the  Governor  may  be  lequired  by 
mandamus  to  perform  duties  of  the  latter  class; 
while  the  courts  of  Arkansas,  Georgia,  Illinois, 
Louisiana,  Maine,  Minnesota,  New  Jersey  and 
Rhode  Island  have  uniformly  held  the  contra- 
ry, upon  the  ground  that  the  powers  of  gov- 
ernment in  the  States  are  distributed  among 
three  departments  which  under  the  organic  law 
are  to  be  and  remain  independent  of  each  other. 
Hi^h,  Extr.  Legal  Rem.  §^  118,  119,  120,  121. 

This  author  cites  the  cases  from  the  different 
States  mentioned.  We  have  examined  them, 
and  also  a  very  instructive  case  from  Michigan 
(People,  Sutherland^  v.  Governor,  29  Mich.  821), 
which  is  in  accord  with  those  from  the  States 
last  mentioned;  and  we  are  fully  persuaded  not 
onlv  that  the  weight  of  authonty,  but  also  the 
weight  of  reason,  is  against  the  power  of  the 
couits  to  coerce  the  Chief  Executive  of  a  State 
into  the  performance  of  any  official  duty. 

This  court  has  heretofore  put  itself  in  line 
with  those  courts  denying  the  existence  of  such 
power.  Jonesboro,  I^.  B,  db  B,  G,  Tump,  Co, 
V.  Brown,  8  Baxt  490. 

In  that  case  the  turnpike  company  sought  by 
mandamus  to  compel  Governor  Brown  to  issue 
certain  bonds  of  the  State  which  it  claimed  the 
Legislature  had  directed  to  be  issued  by  the 
Governor.  The  relief  was  refused  upon  two 
grounds:  fir»t,  because  the  company  had  not 
shown  itself  entitled  to  the  bonds;  and  secondly, 
bt'cause  the  court  had  no  jurisdiction  to  con- 
trol tbe  action  of  the  Governor  with  respect 
thereto. 

In  combating  the  idea  that  the  Governor 
might  be  compelled  to  perform  a  ministerial 
duty,  the  court,  speaking  through  Judge  Mc- 
Fariand,  said: 

"The  Governor  holds  but  one  office,  that  is 
the  office  of  Chief  Executive.    Any  duty  which 
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he  performs  under  authority  of  law  is  on  ex- 
ecutive duty;  otherwise  we  would  have  him 
acting  in  separate  and  distinct  capacities.  Id 
some  respects  he  would  be  the  Chief  Executive, 
an  independent  department  of  the  government; 
as  to  others,  he  would  be  a  mere  ministerial 
officer,  subject  to  the  mandate  of  any  judge  of 
the  State;  and  we  must  assume,  also,  that  the 
judge  would  have  the  power  to  imprison  the 
(Jovernor  if  he  refused  to  obey  his  order,  for 
if  the  court  has  this  jurisdiction,  this  power  to 
enforce  the  judgment  must  follow."  tt  BaxU 
493. 

The  jurisdiction  was  denied,  upK)n  the  ground 
that  the  courts  had  no  right  to  interfere  with 
the  Governor,  who  was  the  head  of  another  de- 
partment of  the  government,  in  the  discharge 
of  a  duty  by  law  devolved  upon  him. 

But  it  is  now  argued  that  so  much  of  the 
opinion  in  that  case  as  relates  to  the  question 
of  jurisdiction  was  chiter  dictum,  because  the 
question  decided  in  an  earlier  part  of  the  opin- 
ion was  conclusive  of  the  case.  This  cannot  be 
so.  Both  questions  were  fairly  raised  by  the 
record,  and  the  fact  that  the  question  of  juris- 
diction was  discussed  last  does  not  make  it  any 
the  less  entitled  to  the  force  of  an  adjudication* 

It  is  further  contended  that  this  court  disre- 
garded and  overruled  that  part  of  that  decision, 
by  taking  jurisdiction  of  a  mandamus  proceed- 
ing against  Governor  Marks,  in  tbe  later  case 
of  State  V.  Marks,  6  Lea,  21.  The  question  of 
jurisdiction  was  expressly  reserved  in  that  case, 
for  the  reason,  as  stated  in  the  opinion,  that 
the  Governor  had  in  his  answer  declared  his 
willingness  to  submit  to  the  direction  of  the 
court. 

Whether  jurisdiction  of  the  person  in  such 
a  case  can  properly  be  conferred  in  that  way 
is  not  material  in  this  case.  The  question  does 
not  arise  here.  It  did  arise  there;  and  that  the 
court  exercised  all  the  power  of  jurisdiction — 
whether  rightfully  or  wrongfully^K»n  neither 
affect  the  present  case  nor  impair  in  any  degree 
the  authonty  of  the  Brmtn  (fase.  Junsdiction 
was  taken  in  Missouri  Pacific  Railway  Company 
V.  Governor,  23  Mo.  853,  upon  a  similar  expres- 
sion from  the  Governor,  while  in  Michigan  it 
was  refused.     People  v.  Governor,  29  Mich.  822. 

We  have  no  hesitation  in  holding  that  the 
courts  have  no  jurisdiction  to  compel  the  Gov- 
ernor to  deliver  to  complainant  the  certificate 
claimed  by  him.  No  more  have  they  the 
power  to  restrain  him  from  issuing  a  certificate 
to  the  other  applicant.  If  the  Governor  cannot 
be  compelled  by  mandamus  to  deliver  a  certif- 
icate of  election  to  one  person,  it  follows  that 
he  cannot  be  restrained  by  injunction  from  de- 
livering it  to  another  person;  for  the  nature  of 
the  act  to  be  performed  by  him  is  precisely 
the  same  in  one  case  as  in  the  other,  and  the 
same  considerations  operate  to  defeat  the  juris- 
diction of  the  courts  in  both  instances. 

But  conceding,  for  the  sake  of  the  ar/^ument, 
that  the  Governor  could  not  in  the  first  instance 
have  been  compelled  to  rive  the  certificate  to 
complainant,  or  prevent^  from  giving  it  to 
Evans,  the  very  able  and  learned  counsel  of 
complainant  go  further  and  insist,  with  great 
force  and  plausibility,  that  the  Chief  Executive 
of  a  State  may  be  enjoined  from  doing  an  un- 
lawful thing;  that,  under  the  facts  disclosed  in 
the  bill,  the  act  sought  to  be  restrained  is  un 
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lawful,  and  that  being  unlawful  its  perform- 
ance may  be  preventea  by  injunction. 

Tbe  essence  of  those  racts  is,  that  the  Gk)y- 
emor  and  Secretary  of  State,  together,  reached 
the  conclusion  from  the  returns  that  complain- 
ant had  been  elected,  and,  thereupon,  prepared, 
signed,  attested  and  sealed  a  certificate,  show- 
ing that  fact;  and  that,  before  the  delivery  of 
that  certificate,  tbe  Governor  changed  his 
mind,  decided  that  Evans  was  elected,  and, 
without  the  concurrence  of  the  Secretary  of 
State,  was  about  to  issue  a  certificate  to  Evans 
when  this  bill  was  filed. 

The  statute,  devolving  upon  the  Governor 
the  duty  of  issuing  a  commission  or  certificate 
of  election,  necessarily  confers  upon  him  the 
ri^ht  of  determining  when  and  how  that  duty, 
within  the  law,  must  be  performed;  and  when 
he  comes  to  do  the  thing  reqiured,  he  must  be 
allowed  to  do  it  according  to  his  own  judgment 
as  to  the  meaning  of  the  law,  and  on  his  own 
sense  of  oificial  responsibility  under  his  oath. 
In  other  words  it  is  his  province  to  construe  the 
statute  for  himself,  and  to  determine  for  him- 
self when  he  has  complied  with  all  of  its  require- 
ments, and  when  there  yet  remains  something 
for  him  to  do,  whether  he  may  act  alone  under 
a  given  state  of  facts,  or  must  act  in  conjunc- 
tion with  another;  and  so  long  as  he  acts  in  good 
faith,  and  with  an  hooest  purpose  of  discharg- 
ing bis  duty  under  the  law,  his  action  cannot 
ippropriately  be  characterized  as  unlawful.  In 
such  case  the  courts  have  no  power  to  substi- 
tute their  construction  or  judgment  for  his,  and 
tell  him  when  to  stop  or  when  to  go  on. 

If  they  have  such  authority  as  to  one  statute 
imposing  an  obligation  upon  him,  they  have  it 
as  to  all  such  statutes,  and  with  respect  to  all 
requirements  made  of  him  by  tbe  Constitution 
as  well. 

Such  a  view  would  put  the  responsibility  of 
the  Governor's  ofllce  upon  the  judiciary,  and 
virtually  make  him  subject  to  tbe  direction  of 
the  courts  in  every  action  he  might  take — 
thereby  working  a  substantial  destruction  of 
one  department  of  the  state  government  and  a 
usurpation  of  its  functions  by  another,  con- 
trary to  the  genius,  spirit  and  letter  of  the  Con- 
ititiltion. 

If  the  Governor  act  corruptly,  he  is  amenable 
to  the  Legislature;  and  if,  in  an  honest  endeav- 
or to  discnarge  his  duty,  he  mistake  the  law 
and  prejudice  individual  rights,  the  injured 
person  may  in  proper  cases  restrain  the  one 
benefited  from  using  his  advantage. 

Let  us  illustrate  the  connection  and  at  the 
same  time  the  independence  of  the  three  depart- 
ments of  government:  The  Legislature  should 
never  pass,  nor  the  Governor  approve,  an  un- 
constitutional law;  yet,  because  the  duty  of 
enacting  laws  rests  upon  the  one,  and  that 
of  approving  or  disapproving  them  upon  the 
other,  the  courts  cannot  restrain  the  former 
from  passing,  nor  the  latter  from  approving,  a 
statute  obviously  unconstitutional  While  act- 
ing in  their  own  appropriate  spheres,  the  Legis- 
lature and  the  Governor  must  be  allowed  to 
Judge  of  the  constitutionality  of  the  law  for 
themselves.  After  they  have  acted,  the  judici- 
ary may  act  and,  at  the  suit  of  some  interested 
party,  annul  the  law,  because  violative  of  the 
Constitution.  Thus  the  integrity  and  independ- 
ence of  each  depailmcnt  are  preserved,  con- 
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flict  between  them  is  prevented,  and  the  inju- 
rious operation  of  an  unconstitutional  law  is 
averted. 

We  do  not  think  the  decisions  of  the  Supreme 
Court  of  the  United  States  sland  in  the  way  of 
the  conclusion  we  have  reached,  though  the 
federal  courts  have  in  several  instances  taken 
jurisdiction  of  proceedings  against  the  Govern- 
ors of  certain  States  ana  put  them  under  re- 
straint by  injunction. 

In  Dam  v.  Gray,  88  U.  S.  16  Wall.  203  [21 
L.  ed.  447],  (governor  Davis  of  Texas,  was  en- 
joined from  wrongfully  issuing  patents  to  land, 
which  had  previously  been  granted  to  other 
persons. 

The  Governor  of  Louisiana  was  restrained 
from  issuing  bonds  under  an  unconstitutional 
Act,  in  the  case  of  Board  of  Liquidation  v.  MO" 
Comb,  92  U.  S.  681  [28  L.  ed.  628]. 

In  another  case  the  Governor  of  Missouri  and 
others  acting  with  him  were,  by  injunction, 
prevented,  or  restrained  for  a  time,  from  selling 
certain  property  to  enforce  statutory  mortgage 
liens  claimed  by  the  State;  the  claim  by  the  ad- 
verse party  being  that  the  liens  had  been  satis- 
fied. Rolston  V.  Mo.  Fund  Comrs,  120  U.  S.  891 
[80  L.  ed.  721]. 

The  Davis  Case  was  cited  approvingly  in 
Allen  V.  Baltimore  Railroad  Company^  114 
U.  S.  814  [29  L.  ed.  201],  and  in  Re  Ayers, 
128  U.  S.  506  [81  L.  ed.  280],  whUe  it  was 
questioned  and  limited  in  Uunningham  v. 
Macon  Railroad  Company,  109  U.  S.  458  [27 
L.  ed.  994]. 

Now,  the  most  than  can  be  said  of  these  cases, 
is  that  they  show  tbe  jurisdiction  of  the  federal 
courts  to  restrain  the  Governor  of  a  State  from 
doin^  a  wrongful  act  to  the  injury  of  individ- 
ual rights.  It  is  not  even  intimated  in  any  one 
of  them  that  the  state  courts  have  any  such  ju- 
risdiction. There  is  a  wide  difference  between 
the  relation  of  the  federal  judiciary  and  the  state 
judiciary  to  the  Governor  of  the  State,  and  be- 
cause of  that  difference  tlie  federal  decisions 
referred  to  are  not  at  all  in  point  in  this  case. 

A  State's  judiciary  sustains  the  same  rela- 
tions to  its  Governor  that  the  federal  judiciary 
does  to  the  President  of  the  United  States;  and 
as  a  state  court,  by  reason  of  that  relation  has 
no  jurisdiction  to  coerce  or  restrain  the  Gov- 
ernor with  respect  to  his  official  duties,  so  the 
federal  courts,  for  the  same  reason,  have  no 
power  to  interfere  with  the  official  actions  of 
the  President. 

It  was  so  held  in  the  case  of  Mississippi  ▼• 
Johnson,  71  U.  S.  4  Wall.  499  [18  L.  ed.  441]. 
In  that  case,  the  State  of  Mississippi,  as  a  parly 
complainant,  sought  by  injunction  to  restrain 
President  Johnson  from  the  execution  of  the 
Reconstruction  Acts  of  Congress,  upon  the  al- 
legation that  they  were  unconstitutional.  Tbe 
court  held  thot  it  had  no  jurisdiction  either  to 
compel  the  president  to  execute  constitutional 
laws,  or  to  restrain  his  action  under  unconstitu- 
tional legislation. 

The  reasoning  of  the  court  is  embraced  in 
the  following  quotations  from  the  opinion  of 
Chief  Justice  Chase,  who  spoke  for  tbe  whole 
court: 

**  It  will  hardly  be  contended  that  Congress 
(the  courts)  can  interpose,  in  any  case,  to  re- 
strain the  enactment  of  an  unconstitutional 
law;  and  yet,  how  can  the  right  of  judicial  in- 
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terposition  to  preTent  such  an  ecactment^when 
the  purpose  is  evident  and  the  execution  of  that 
purpose  certain,  be  distinguished  in  principle 
from  the  right  to  such  interposition  aniinst  the 
execution  of  such  a  law  by  the  President? 

"  The  Congress  is  the  legislative  department 
of  the  government;  the  President  is  the  execu- 
tive department.  Neither  can  be  restrained 
in  its  action  bv  the  Judicial  department;  though 
the  acts  of  both,  when  performed,  are,  in 
proper  cnses,  subject  to  its  cognizance.  The 
impropriety  of  such  interference  will  be  clearly 
seen  upon  consideration  of  its  possible  conse- 
quences. 

"Suppose  the  bill  filed  and  the  Injunction 
prayed  for  allowed.  If  the  President  refuse 
obedience,  it  is  needless  to  observe  that  the 
court  is  without  power  to  enforce  its  process. 
If,  on  the  other  hand,  the  President  complies 
with  the  order  of  the  court  and  refuses  to  exe- 
cute the  Acts  of  Congress,  is  it  not  clear  that  a 
collision  mav  occur  between  the  executive  and 
legislative  departments  of  the  government? 
May  not  the  House  of  Representatives  impeach 
the  President  for  such  refusal?  And  in  that 
case  could  this  court  interfere  in  behalf  of  the 
President,  thus  endangered  by  compliance  with 
its  mandate,  and  restrain  by  injunction  the 
Senate  of  the  United  States  from  sitting  as  a 
court  of  impeachment?  Would  the  strange 
spectacle  V)  offered  to  the  public  world,  of  an 
attempt  by  this  court  to  arrest  proceedings  in 
that  court? 

"These  questions  answer  themselves."  8,  0. 
71  U.  8.  4  Wall.  500,  601  [18  L.  ed.  441]. 

The  case  of  Marbury  v.  Madison,  5  U.  8.  1 
Cranch,  137  [2  L.  ed.  60]  is  not  in  conflict,  and 
could  not  be,  for  the  President  was  not  a 
party. 

It  may  be  of  some  interest,  and  not  inappro- 
priate at  this  point,  to  note  the  fact  that  nn un- 
seemly conflict  was  narrowly  escaped  in  that 
case,  though  the  proceeding  was  not  against 


the  President  himself,  but  only  against  a  mem- 
ber of  his  cabinet 

Chi^  Justice  Green  of  New  Jersey,  says, 
*'  We  have  Mr.  Jefferson's  authority  for  say- 
ing that  if  the  supreme  court  bad  granted  a 
mandamus  in  the  case  of  Marbury^,  Madison, 
be  should  have  regarded  it  as  trenching  on  his 
appropriate  sphere  of  duty;  that  he  had  instruct- 
ed Mr.  Madison  not  to  deliver  the  commission, 
and  that  he  was  prepared,  as  President  of  the 
United  States,  to  maintain  his  own  construction 
of  the  Constitution  with  all  the  powers  of  the 
government,  against  an^  control  that  might  be 
attempted  by  the  Judiciary,  in  effecting  what 
he  regarded  as  the  rightful  power  of  the  Ex- 
ecutive and  Senate  within  their  peculiar  de- 
partments." St€LU  V.  Godernor,  26  N.  J.  L' 
351,  352,  citing  Jefferson's  Works,  Vol.  4.  pp. 
75, 817,  872. 

The  question  of  jurisdiction  being  conclu- 
sive, it  has  not  been  deemed  important  to  decide 
whether,  under  the  peculiar  language  of  the 
statute,  the  delivery  of  the  certificate  made  out 
for  the  complainant  was  necessary  to  invest 
him  with  a  title  to  the  ofl^ce;  nor  whether,  after 
the  signing,  attesting  and  sealing  of  that  certif- 
icate the  Governor  could  rightfully  reconsider 
his  action  and,  without  the  concurrence  of  the 
Secretary  of  State,  issue  to  Evans  a  certifi- 
cate. 

But  if  the  law  be,  as  claimed  in  the  bill  and  in 
the  argument,  that  what  was  done  with  respect 
to  the  first  certificate  gave  complainant  a  com- 
plete title  and  exhausted  the  power  of  the  Gov- 
ernor, and  that  he  could  properly  act  onlv  in 
conjunction  with  the  Secretanr  of  State,  then, 
of  course,  a  subsequent  certificate  by  the  Gov- 
ernor to  Evans  would  neither  confer  title 
upon  him,  nor  impair  the  title  of  complainant; 
and  there  would  be  no  snfllcient  reason  for  seek- 
ing the  aid  of  a  court  of  equity. 

Let  the  decree  be  afflrmed  and  the  bill  dis- 
missed,  at  the  costs  of  complainant. 
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L  An  employer  In  not  liable  for  an  Injury  sus- 
tained by  an  employ^  while  working  near  a  der- 
rick mauaflred  by  fellow  servants,  because  of  the 
breaking  of  a  rope,  where  none  of  the  appliances 
furnished,  unless  It  may  have  been  the  rope,  was 
defective,  a  new  rope  having  been  furnished, 
ready  for  use,  and  also  a  tackle  which  could  have 
been  used  Instead  of  the  single  rope  If  desired. 

S.  In  working  with  a  derrick  the  foreman 
and  his  as3stant8  are  fellow  servants ; 

and  the  master  is  not  responsible  to  any  one  of 
them  for  the  negligence  of  any  other  in  the  use 
of  the  materials  and  implements  which  the  mas- 
ter has  su  Implied. 

A.  Evidence  of  a  conversation  with  ihz 
foreman  in  charge  of  a  derrick  in  which  he  lold 
how  an  accident  happened  to  a  fellow  servant  by 
the  breaking  of  a  rope  is  Inadmissible. 
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ON  report.  Judgment  for  defendants. 
This  was  an  action  of  tort  to  recover  dam 
ages  for  personal  injuries  received  by  plaintiff 
wbile  in  the  employment  of  defendants.  The 
injury  was  alleged  to  have  been  occasioned  by 
reason  of  improper  and  defective  machinery 
and  appliances  and  the  employment  of  incom- 
petent workmen. 

At  the  trial  in  the  Suffolk  County  Superior 
Court,  before  Baker,  J.,  it  appeared  that  plaint- 
iff was  a  carpenter  and  at  the  time  of  the  acci- 
dent was  at  work  for  defendants  in  the  coustruc- 
tion  of  a  railroad  depot;  that  he  was  engaged 
in  laying  floor;  that  some  of  the  other  work- 
men, under  the  supervision  of  the  foreman,  were 
engaged  in  blocking  up  a  derrick  which  was 
some  forty -Ave  feet  high  and  maintained  in  po- 
sition by  means  of  suy  ropes;  that  the  west  guy 
rope  was  fastened  to  a  girder  of  an  iron  rail- 
road bridge  which  was  near  by;  that  a  portion 
of  this  guy  consisted  of  manilla  rope;  that  this 
rope  parted  and  the  derrick  fell  and  struck 
plaintiff,  causing  the  injuries  complained  of; 
that  plaintiff  had  nothing  to  do  with  the  dor 
rick 
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At  the  close  of  plaiDtifTs  teetimony  the  de- 
fendants requeetea  the  court  to  instinct  the 
JniT  that  upon  the  evidence  plaintiff  could  not 
maintain  his  action.  The  court  so  ruled  and 
ordered  a  verdict  for  defendants,  and  reported 
the  case  to  the  supreme  Judicial  court— if  the 
ruling  was  correct.  Judgment  to  be  entered  for 
defendants;  otherwise, the  case  to  stand  for  trial . 

Further  facts  app^ur  in  the  opinion. 

Mr.  James  A.  MeGeou^h*  for  plaintiff: 

It  was  no  part  of  the  plaintiff's  dut^r  to  un- 
derstand the  derrick  fastenings  or  rigging;  nor 
without  warning  could  he  be  expected  to  know 
anything  of  the  danger.  He  was  simply  a  car- 
penter workJne  where  ordered  by  the  foreman, 
"laying  floor,^  and  '*had  nothing  to  do  with 
the  derrick."  He  had  a  right  to  assume  that 
the  servaots  and  machinery  and  appliances  were 
reasonably  suitable  for  the  work,  and  the  place 
reasonably  free  from  danger. 

Upon  the  evidence  th^  plaintiff's  due  care 
was  at  least  a  question  of  fact  and  not  of  law. 

Maguire  v.  Fitchburg  R,  Co,  6  New  Eng. 
Bep.  83,  146  Mass.  879;  Sncno  v.  Housatonic  K 
Co.  8  Allen,  441;  Oaymr  v.  Old  Colonv  &  K 
B,  Co.  100  Mass.  208,  and  cases  cited;  llackett 
V.  Middlisex  ^fg.  Co.  101  Mass.  101;  Mayo  v. 
BosUm  d  M.  R.  Co.  104  Mass.  187;  Lawless  v. 
Connecticut  River  R.  Co.  186  Mass.  1. 

Even  if  all  the  workmen  were  competent  they 
did  not  have  the  necessar^r  and  proper  imple- 
ments and  tackle  with  which  to  do  the  work; 
and  independently  of  the  question  of  negligence 
on  the  part  of  the  plaintiff's  fellow  servants, 
the  defendants  would  be  liable. 

Holden  v.  Fitchburg  R.  Co.  129  Mass.  268, 278. 

The  kind  and  condition  of  the  machinery  and 
appliances  may  be  such  as  "  to  be  of  itself  evi- 
dence of  negligence  in  the  master;  or  the  negli- 
gence of  a  servant  may  be  of  such  a  character 
tiiat  negligence  of  the  master  will  be  inferred 
from  it.^' 

WhiU  V.  BogUm  dA.R.Co.4:  New  Eng. 
Rep.  267, 144  Mass.  404;  Johnson  v.  Boston  Tow- 
Boat  Co.  185  Mass.  209,  215;  LeBarron  v.  East 
Boston  Ferry  Co.  11  Allen,  812. 

Employers  must  answer  for  the  negligence  of 
agents  in  Uie  performance  of  the  duty  of  pro- 
viding suitable  apparatus  and  mach  inery .  The 
fact  that  they  may  be  competent  agents  is  no 
defense. 

Moynihan  v.  HiUs  Co.  6  New  Eng.  Rep.  286, 
1  6  Mass.  586;  Rogers  v.  Lvdlow  Mfg.  Co.  8 
K(\v  Enc:.  Rep.  921,  144  Mass.  198;  Rice  v. 
Jung  rhilip  Mills,  4  New  Eug.  Rep.  59.  144 
lirnss.  229;  Snoio  v.  IlousaPjnic  U.  Co.  8  Allen, 
441;  Ford  v.  FitcUurg  R.  Co.  110  Mnss.  240; 
Laidcfs  V.  Connecticut  River  R.  Co.  136  Mass. 
1;  Johnson  v.  D'sion  Tmo-Boat  Co.  \Z^  Mass. 
209,  215;  Flmer  v.  Locke,  135  Mass.  575. 

If  the  falling  of  the  derrick  under  the  cir- 
cumstances was  a  danger,  which  in  the  exercise 
of  reasonable  diligence  the  defendants  might 
have  anticipated,  they  were  bound  to  give  the 
plaintiff  due  notice  and  warning. 

See  Coondts  v.  New  Bedford  Cordage  Co.  102 
Blass.  572,  599;  Walsh  y.  Peet  Valve  Co.  110 
Mass.  28,  25. 

The  giving  out  of  the  apparatus  and  fall  of 
the  derrick  unexplained  are  facts  from  which 
the  Jury  might  properly  infer  that  the  defend- 
ants, or  their  agents,  for  whose  conduct  they 
are  responsible,  were  negligent. 
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LeBarron  v.  East  Boston  Ferry  Co,  11  Alien, 
812;  Davis  v.  Central  Cong.  Society,  129  Mass. 
867;  see  also  cases  cited  above. 

If  Bernard,  as  sole  representative  of  the  de- 
fendants, had  entire  charge  and  control  in  the 
premises,  the  conversation  he  had  on  tiie  same 
afternoon  of  the  accident  relative  to  the  manner 
and  cause  of  the  accident,  having  the  "  clamp 
that  had  slipped"  in  his  hand,  was,  within  the 
scope  of  his  agency,  a  part  of  the  res  gesta,  and 
admissible  against  the  defendants. 

Green  v.  Boston  d  L.  R.  Co.  128  Mass.  221; 
McOenness  v.  Adriatic  Mills,  116  Mass.  177. 

Mr.  W.  S*  B.  Hopkins  for  defendants. 

B^nowlton,  J.,  delivered  the  opinion  of  the 
court: 

It  was  the  duty  of  the  defendants  to  procure 
competent  and  proper  workmen  in  the  business 
in  which  the  plaintiff  was  engaged,  and  to  pro- 
vide for  them  suitable  tools  and  appliances,  so 
far  as  that  could  be  done  by  the  exercise  of  or- 
dinary care  and  diligence.  The  plaintiff  af- 
firms, and  the  defendants  deny,  that  the  injunr 
to  the  plaintiff  resulted  from  neglect  of  this 
duty. 

There  was  no  evidence  that  the  foreman  in 
charge  of  the  work  was  not  a  proper  person  to 
be  intrusted  with  it.  The  plaintiff  testified  that 
he  had  known  him  a  long  time  as  a  foreman, 
and  had  worked  under  him  all  the  summer  be- 
fore the  accident,  and  had  found  him  always 
careful  and  prudent  in  his  work  and  in  his 
superintendence  of  men.  There  was  no  evi- 
dence that  the  other  workmen  upon  the  derrick 
needed  to  have  special  skill  or  experience,  if 
the  foreman  was  competent.  Moreover,  it  ap- 
peared that  one  of  them  had  worked  around 
derricks  more  or  less  for  tve  years.  The  Jury 
would  not  have  been  warranted  in  finding  neg- 
ligence of  the  defendants  in  the  selection  of 
tbeir  servants. 

There  was  evidence  from  experts  tending  to 
show  that  a  rope,  fastened  as  the  Manilla  rope 
was,  might  have  slipped,  and  also  that  it  might 
have  been  cut,  and  so  have  broken,  where  it 
was  fastened  around  the  iron  girder.  But  the 
testimony  was  undisputed  that  this  rope  did  not 
slip,  and  that  the  fastening  was  in  the  same  con- 
dition after  the  accident  as  before.  It  was  also 
proved  that  the  rope  did  not  break  at  or  near 
the  girder,  but  it  parted  at  a  point  between  the 
girder  and  the  wire  rope,  about  two  feet  or  two 
feet  and  a  half  from  the  clamp  where  it  was  fas- 
tened to  the  wire  rope.  If  there  was  negligence 
in  the  method  adopted  for  moving  the  derrick, 
it  was  negligence  cf  a  fellow  servant  of  the 
plaintiff,  for  which  the  defendants  are  not  liable. 

The  Manilla  rope  was  the  only  part  of  the 
materials  or  appliances  which  had  any  casual 
relation  to  the  accident.  There  was  evidence 
that  tarred  yam  should  have  been  provided  for 
use  in  fastening  the  Manilla  rope  to  the  wire 
rope  to  prevent  slipping;  but  that  evidence  was 
immaterial  in  this  case,  for  the  rope  did  not 
slip.  It  was  proved,  and  not  disputed,  that 
everything  else  which  could  properly  have  been 
used  in  the  work  was  supplied  by  the  defend- 
ants. There  was  no  testimony  that  the  rope 
which  broke  was  not  strong.  If  it  was  in  fact 
unsound,  a  coil  of  new  rope  was  there  ready 
for  use.  There  was  no  testimony  nor  sugges- 
tion that  the  new  rope  was  not  or  proper  size 
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and  quality.  There  was  evidence  that,  instead 
of  a  single  rope  made  fast  at  both  ends,  a  tackle 
of  some  kind  should  have  been  used,  by  which 
the  rope  could  have  been  slackened,  and  the 
strain  diminished.  The  defendants  had  made 
ample  provision  for  this.  There  was  one  tackle 
there  in  the  locker  with  the  ropes  reeved  into 
the  blocks,  and,  if  more  were  needed,  other 
blocks  were  there,  with  a  plenty  of  new  rope 
ready  to  be  reeved  into  them. 

Properly  to  use  pulleys,  blocks,  ropes  and 
other  ordinary  tools  and  appliances,  which  have 
been  furnished  by  a  master  to  the  workmen  em- 
ployed upon  a  derrick,  is  a  part  of  the  duty  of 
the  workmen.  It  is  incidental  to  the  manage- 
ment and  use  of  the  derrick. 

In  working  with  a  derrick  the  foreman  and 
his  assistants  are  fellow  servants,  and  the  mas- 


ter is  not  responsible  to  any  one  of  them  for 
the  negligence  of  any  other  in  the  use  of  the 
materials  and  implements  which  the  master  has 
supplied.  McDermoU  v.  Boston,  183  Mass.  349; 
Johnson  v.  Boston  Tow-Boat  Co,  185  Mass.  209; 
Kdley  v.  Norcrots,  121  Mass.  508;  Cotton  v. 
Bieharcb,  128  Mass.  484;  Moynihan  v.  HUU  Co. 
146  Mass.  686,  6  New  Eng.  Rep.  286;  Daley  v. 
Boston  &A,B.Oo.  147  Mjoss.  101,  6  New  Eng. 
Rep.  849. 

There  was  no  evidence  of  negligence  on  the 
part  of  the  defendants. 

Evidence  of  the  conversation  with  the  fore- 
man, in  which  he  told  how  the  accident  hap- 
pened, was  rightly  excluded.  Williamson  v. 
Cambridge  B.  Co.  144  Mass.  148,  8  New  Eng. 
Rep.  750. 

meceptioM  overruled. 
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Comelitu  FERGUSON,  as  Shore  Inspector, 

etc., 

V, 

P.  Sanford  ROSS  et  oL 

(Two  Actions.) 

(....Fed.  Bep ) 

1.  That  the  removal  of  a  cause  into  a 
United  States  Circuit  Court  was  had  upon 
application  of  the  party  moving  to  diamias  the 
Bame  for  want  of  jurisdiction  la  Immaterial,  and 
the  cause  will  be  dismiaaed  upon  hia  motion  if  the 
controversy  is  in  fact  one  of  which  the  court  has 
DO  Juiiadiction. 

t,  A  soit  between  a  State  and  the  citiaens 
of  another  State  cannot  be  removed  for  trial 
fromaatate  court  into  a  United  Statea  Circuit 
Court  on  the  ground  of  the  citizenehip  of  the  par- 
tiea. 


8.  Courts  will  look  behind  the  nominal 
parties  on  the  record  to  aaoertaln  who  are  the 
real  partiee  to  the  suit,  and  will  determine 
whether  a  State  ia  the  real  party  to  an  action 
brought  by  or  againat  ita  oflBcer  by  a  oonaidera- 
tlon  of  the  nature  of  the  oaae  as  presented  by  the 
whole  record. 

4.  A  United  States  Circoit  Court  has  no 
Jurisdiction  of  a  ault  oivll  in  form  but  penal  in 
nature  brought  by  a  atate  officer  in  hia  official 
character  to  enforce  penaltiea  imposed  by  the 
state  law  and  to  be  paid  into  the  atate  treasury* 
and  in  which  the  officer  baa  no  personal  Interest 
not  even  for  fees  or  commiaslona. 

(April  —  1880.) 

ACTIONS  to  recover  penalties  for  the  deposit 
of  prohibited  matenals  in  the  waters  of  the 
bay  and  harbor  of  New  York. 

On  motion  by  defendants  to  set  aside  verdicts 
and  to  dismiss  suits.    Motion  granted. 


NOTS.— iZemoixri  of  cause  to  federal  court;  practice. 

It  has  been  held  in  one  circuit,  that  a  State  can- 
not be  sued  by  one  of  ita  own  citizena  in  a  federal 
court,  although  the  plaintiff  aeeka  to  enforce  a  right 
dependent  upon  the  conatruction  of  the  Constitu- 
tion of  the  United  Statea  (Hans  v.  La.  24  Fed.  Rep. 
66);  but  it  haa  been  intimated  in  another  circuit  that 
this  may  be  done.  Harvey  v.  Virginia,  20  Fed.  Rep. 
411, 416. 

Before  the  Act  of  1887  it  was  held  that  a  suit  in- 
stituted by  a  State  againat  one  of  her  own  citizena 
might  in  a  proper  oaae  be  removed  into  a  federal 
court.  Ames  v.  Kansaa,  HI  U.  S.  470  (28  L.  ed.  480); 
Foster,  Fed.  Jud.  Acta,  p.  9. 

If  the  case  is  not  one  of  federal  oognizance.  It 
may  be  diamiaaed  or  remanded  at  any  atage  of  the 
proceedings.  Denniatoun  v.  Draper,  6  Blatohf .  886; 
Pollard  V.  Dwight,  8  U.  8. 4  Cranch,  421  (2  L.  ed.  606); 
Wood  V.  Matthews,  2  Blatchf .  870;  Hurray  v.  Patrie, 
6  Blatohf.  848. 

The  federal  court  oannot  proceed  unless  it  haa 
jurisdiction,  whatever  the  condition  of  the  parties 
may  be  (McMurdy  v.  Conn.  Gen.  L.  Ina.  Co.  6  Ina. 
L.  J.  666, 9  Chic.  L.  N.  824;  Young  v.  Andes  Ina.  Co. 
1  Flipp.  508, 8  Cent.  U  J.  719);  and  it  must  determine 
for  itaelf  the  question  of  jurisdiction.  Field  v. 
Lownsdale,  Deady,  288. 

The  record,  including  the  petition,  muat  show  Ju- 
rladiction  in  the  circuit  court,  and  any  omiasion 
(Trafton  v.  Nouguea,  4  Sawy.  178;  Little  York  Gold 
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W.  &  W.  Co.  V.  Keyea,  96  U.  8. 190  (24  L.  ed.  666),  not 
afterwarda  aupplied,  ia  cauae  for  a  remand;  but  if 
the  proceedings  are  so  amended  as  to  remove  aU 
objeotiona,  the  cauae  wiJl  not  be  remanded.  Bd- 
gerton  v.  Gilpin,  8  Wooda,  277;  Deaty,  Fed.  Proo.  p. 
228. 

Bemandino  cause  to  ttate  court. 

The  court  will,  without  formal  motion,  take  no- 
tice of  a  Jurisdictional  matter  which  la  ground  to 
remand  the  cause.  Beede  v.  Cheeney,  6  Fed.  Rep. 
888;  Deaty,  Fed.  Proc.  p.  227. 

If  the  caae  doea  not  subatantially  involve  a  con- 
troversy within  the  Juriadiotion  of  the  court,  it  will 
be  the  duty  of  the  court  to  remand  It.  Stevene  v. 
Richardson,  9  Fed.  Rep.  191, 20  Blatchf.  58, 12  Report- 
er, 678;  N.  O.  M.  &  T.  R.  Co.  v.  Misa.  102  U.  8. 185  (26 
L.  ed.  96):  Ryan  ▼.  Young,  9  Bias.  66, 20  Alb.  L.  J.  79» 
8  Rep.  829. 

80,  if  the  petition  and  affidavit  fail  to  bring  the 
cause  within  the  atatute,  it  ia  the  duty  of  the  circuit 
court  to  remand  it.  Denniatoun  v.  Draper,  5> 
Blatchf.  886. 

The  objection  to  the  want  of  Juriadiction,  appear- 
ing on  the  face  of  the  record,  muat  be  taken  by 
motion  to  remand.  Hoyt  v.  Wright,  4  Fed.  Repw 
168. 

A  motion  to  remand  will  not  be  entertained,  no* 
leaa  from  unavoidable  neoeasity,  to  aaoertaln  the 
appropriate  tribunal  to  hear  and  determine  the 
case.    IbiiL 
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FsBtiuaoN  Y.  Rosa. 


Btatemenl  by  I«aeombe,  J..* 

This  18  an  action  brought  b^  the  plaintiff  in 
Ids  oflSdal  capacity  as  ^ore  inspector,  under 
the  Laws  of  the  State  of  New  York,  to  recover 
penalties  from  the  defendants  for  depositing 
prohibited  materials  in  the  waters  of  tbe  Bay 
and  Harbor  of  New  York. 

Plaintiff  is  a  citizen  and  resident  of  New 
York  (Eastern  District);  defendants  are  citizens 
and  residents  of  New  Jersey. 

The  actions  were  begun  in  the  State  Supreme 
Court,  and  removed  here  bv  the  defendants, 
under  the  Act  of  March  8, 1887. 

Upon  the  trial,  defendants  moved  for  a  dis- 
mtssal,  on  the  ground  that  the  court  had  no 
jurisdiction  of  the  subject  matter  of  the  actions. 
The  motion  was  denied,  with  leave  to  renew 
after  verdict,  when  the  question  raised  could 
receive  more  careful  consideration.  Verdicts 
were  found  for  the  plaintiff  in  both  cases,  and 
upon  motions  for  a  new  trial,  the  question  of 
jurisdiction  is  again  presented. 

The  act  of  which  it  is  claimed  the  defendants 
were  j^lty  in  each  particular  case,  was  the 
dumping  of  dredging  material  in  the  Bay  and 
Harbor  of  New  York. 

The  statute  under  which  these  actions  were 
prosecuted  is  chapter  (K)4  of  the  Laws  of  1875, 
of  the  State  of  New  York,  as  amended  by  chap- 
ter 414  of  the  Laws  of  18S5. 

This  Act  makes  it  unlawful  to  deposit  such 
materials  within  certain  specified  limits,  includ- 
ing the  Bay  and  Harbor  of  New  York,  and  pro- 
vides that  any  person  offending  against  the 
provisions  of  the  Act  shall  be  giiilty  of  a  mis- 
demeanor, and  shall,  upon  conviction,  be  pun- 
ished by  the  infliction  of  a  fine  of  not  less  than 
$100  nor  more  than  fSOO,  or  bv  imprisonment 
as  in  case  of  misdemeanors,  or  both,  in  the  dis- 
cretion of  the  court. 

Out  of  any  moneys  received  from  fines  under 
the  Act,  sudi  sum  or  sums  shall  be  allowed 
and  paid  for  the  expenses  and  disbursements 
attending  the  arrest,  as  the  court  or  mogistrate 
mav  deem  reasonable  and  proper. 

The  Act  next  provides  for  the  appointment 
of  a  "shore  inspector"  of  the  counties  named, 
to  hold  office  for  three  years,  and  to  serve  until 
his  successor  shall  be  appointed.  He  is  given 
an  annual  salary  of  $2,000  (in  lieu  of  all  other 
compensation)  which  with  the  salaries  of  his 
subordinates,  is  made  a  county  charge.  It  is 
made  his  duty  to  investigate  and  report  any 
and  every  violation  of  the  provisions  of  tbe  Act, 
and  he  is  given  power  to  arrest  offenders. 

To  carrv  out  the  objects  of  the  Act,  the  sum 
of  $15,000  is  appropriated  for  expenses.  It  is 
made  a  county  tax,  and  when  raised  is  paid 
over  to  the  state  comptroller. 

By  the  8th  section  of  tbe  Act  (the  particular 
one  under  which  these  actions  were  prosecuted) 
it  is  made  unlawful  to  permit  any  drcdgings 
and  materials  taken  from  any  slip,  basin,  or 
shoal  in  the  Port  of  New  York  to  be  deposited 
or  placed  elsewhere  than  beyond  certain  pre- 
scribed limits.  For  each  and  every  violation 
of  the  provisions  of  this  Act  all  persons  so  of- 
fending are  made  jointly  and  sevenUly  liable 
to  pay  a  penalty  of  $1,000,  together  with  costs 
for  each  and  eveir  such  offense.  Such  penalty  is 
to  be  recovered  by  and  in  the  name  of  the  said 
inspector  in  a  civil  action  in  any  court  of 
competent  jurisdiction  in  the  State. 
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The  inspector  is  given  power  in  his  discretion, 
with  the  consent  of  the  court,  to  remit  all  or 
any  part  of  the  penalties  thus  incurred;  and  it 
is  further  provided  that  all  moneys  recovered 
by  dvil  action,  after  deducting  costs,  counsel 
fees,  etc.,  shall  be  paid  into  the  treasury  of  the 
State.  The  penalties,  and  the  mode  of  re- 
covering the  same  shall,  it  is  further  provided, 
be  deemed  to  be  substituted  for  all  others  there- 
tofore provided  by  law  for  the  same  or  like 
offense.  The  object  of  the  Act,  as  declared  in 
the  title,  ia  to  protect  the  shores  and  Bay  of 
New  York,  ana  the  seaside  resorts  near  the 
same. 

Mr.  Joseph  C.  Jaekflon,  for  defendants, 
for  the  motion: 

The  place  of  the  alleged  offense  as  proven  ia 
not  within  the  jurisdiction  of  this  court,  but 
within  that  of  the  courts  of  the  State  of  New 
JersejT. 

Actions  for  penalty  should  be  brought  within 
tbe  district  where  the  alleged  cause  of  action 
arose 

The  Sarah  E,  Kennedy,  26  Fed.  Rep.  569; 
Am.  Union  Tdeg,  Co,  v.  Jiiddleton,  80  N.  Y. 
412;  Oranin  v.  LoveU,  88  N.  Y.  253. 

State  laws,  although  they  may  furnish  rules 
for  the  ascertainment  of  the  rights  of  parties, 
cannot  give  jurisdiction  to  the  federal  courts. 

Ths  Orleans  v.  Fhcebui,  86  U.  S.  11  Pet.  176 
(0  L.  ed.  677). 

A  state  cannot  give  jurisdiction  to  any  fed- 
eral  court. 

3x  parte  Memel,eO\J.  a.  13WaXLfi4S{20L. 
ed.  626). 

A  party  forfeits  nothing  by  going  into  a  fed« 
eral  tribunal 

Ex  parts  SchoUenberffer,  96  U.  S.  869  (24  L. 
ed.  8fS). 

The  courts  of  the  United  States  have  no 
power  to  execute  the  penal  laws  of  an  individ- 
ual State. 

Omn  V.  Breediove,  48  U.  S.  2  How.  29  (11 L. 
ed.  167);  affirmed  in  Owin  ▼.  Barton,  47  U.  S. 
6  How.  7  (12  L.  ed.  821). 

Mr.  James  S.  Church  for  plaintiff,  contra, 

Lacombe,  J.,  delivered  the  following  opin- 
ion: 

The  fact  that  removal  into  this  court  was 
had  upon  the  application  of  the  defendant  is 
immaterial  if  the  controversy  is  one  of  which 
the  circuit  court  has  no  jurisdiction.  Lazeneky 
V.  Knights  of  Honor,  82  Fed.  Bep.  417. 

There  is  no  pretense  that  the  matter  in  dis- 
pute arises  under  the  Constitution  or  laws  of 
tbe  United  States.  It  is  only  "  a  controversy 
between  citizens  of  different  States"  that  the 

Slaintiff  insists  that  this  court  has  power  to 
ispose  of  it,  and  on  that  theory  he  seeks  to 
sustain  the  removal. 

There  is  no  statute  which  authorizes  the  re- 
moval of  a  suit  between  a  State  and  citizens  of 
another  State  on  the  grovnd  of  citizenship,  for 
a  State  cannot,  in  the  nature  of  things,  be  a 
citizen  of  any  State.  Alabama  v.  Wolffe,  18  Fed« 
Rep.  836;  Stone  v.  South  Carolina,  117  U.  S. 
480  [29  L.  ed.  9621. 

The  nominal  plaintiff  here  is  an  individual, 
but  he  sues  only  in  his  official  character.  The 
suit  is  brought  to  enforce  a  police  regulation  of 
the  State;  he  has  no  personal  interest  in  its 
subject  matter^not  even  for  his  fees  or  com 
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Eentuckt  Court  of  Appeals. 
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mlfldon,  for  he  is  &  salaried  officer  whose  com- 
pensation is  secured  irrespective  of  the  result  of 
ttie  suits  he  may  bring.  In  the  event  of  his  re- 
moval from  office,  the  suit  would  be  continued 
by  his  successor,  not  by  himself. 

Courts  will  look  behind  and  through  the 
nominal  parties  on  the  record  to  ascertam  who 
are  the  real  parties  to  the  suit,  and  will  deter- 
mine whether  a  State  is  the  real  party  to  an 
action  brought  by  or  against  its  officer  by  a 
consideration  of  the  nature  of  the  case  as  pre- 


sented by  the  whole  record.     Governor  of  Ga, 

-    "  ',.  ed.  73): 
Be  Ayers,  123  U.  S.  443  (81  L.  ed.  216);  N.  T, 


V.  Madraeo,  26  U.  8.  1  Pet.  110  (7  L. 


V.  La.  108  U.  S.  76  (27  L.  ed.  656;  Hagood  v. 
Southern,  117  U.  S.  52  (29  L.  ed.  805);  La.  v. 
Jumel,  107  U.  8.  711  (27  L.  ed.  448);  Browtte  v. 
Strode,  9  U.  8.  5  Cranch,  808  (8  L.  ed.  108); 
Maryland  v.  Baldwin,  112  U.  8.  490  (28  L.  ed. 
822);  MNutt  v.  Bland,  48  U.  8.  2  How.  15  (11 
L.  ed.  159). 

The  real  party  prosecuting  these  suits  is  the 
State  of  New  York,  and  they  are,  therefore, 
not  removable  under  the  Act  of  1887. 

Moreover,  the  cases  provided  for  by  the 
statute  conferring  Jurisdiction  upon  the  circuit 
courts  are  suits  '*  of  a  civil  nature,  at  law  or  in 
equity." 

The  cases  at  bar  are  brought  to  enforce  pen- 
alties imposed  by  state  law  to  be  paid  to  the 
<!tate  treasury,  and  are  of  a  penal  not  a  civil 
mature.  As  such  they  cannot  be  sustained  in 
:he  courts  of  the  United  States.  Owin  v.  5ar- 
lt?n.  47  U.  8.  6  How.  7  (12  L.  ed.  821);  New 
Hampshire  v.  Grand  Trunk  B.  8  Fed.  Rep. 
«7. 

They  are  undistinguishable  in  principle  from 
Wisconsin  v.  Pelican  Insurance  Company,  127 
U.  8.  265  (82  L.  ed.  289). 

By  the  laws  of  the  State  of  Wisconsin  the 
officers  of  fire  insuiance  companies  doing  busi- 
ness in  the  State  were  required  to  file  certain 
reports,  and  to  forfeit  $500  for  failure  so  to  do. 
It  was  made  the  duty  of  the  commissioner  of 
insurance  to  prosecute  actions  to  recover  such 
penalty  in  the  name  of  the  State,  one  half  of 
ithe  recovery  going  to  the  state  treasury,  the 
iremainder  to  the  insurance  commissioner  who 
t)ore    the    expenses    of   the   suit.      He  was 


also   given  power    to  compromise    actions. 

The  supi-eme  court  held  {supra\  that  tiM 
law  was  penal,  and  that  a  suit  to  enforce  could 
not  be  maintained  in  the  federal  courts. 

In  the  lanp^uageof  Mr,  Justice  Gray,  deliver- 
ing the  opinion: 

"The  rule  that  the  courts  of  no  country 
execute  the  penal  laws  of  another  applies  not 
only  to  prosecutions  and  sentences  for  crimes 
and  misdemeanors,  but  to  all  suits  in  favor  of 
the  State  for  the  recovery  of  pecuniary  penal- 
ties for  any  violation  of  statutes  for  the  protec- 
tion of  its  revenue,  or  other  municipal  laws, 
and  to  all  judgments  for  such  penalties  .  .  . 

"The  Statute  of  Wisconsin  under  which  the 
State  recovered  in  one  of  her  own  courts  the 
Judgment  now  and  here  sued  on  was  in  the  stric^ 
est  sense  a  penal  statute,  imposing  a  penalty 
upon  any  insurance  company  of  another  State 
doing  business  in  the  State  of  Wisconsin  with- 
out having  deposited  with  the  proper  officer  of 
the  State  a  full  statement  of  its  property  and 
business  during  the  previous  year  .  .  .  The 
cause  of  action  was  not  any  private  injury,  but 
solely  the  offense  committed  against  the  State 
by  violating  her  law.  The  prosecution  was  in 
the  name  or  the  State,  and  the  whole  penalty, 
when  recovered, would  accrue  to  the  State,  and 
be  paid  one  half  into  her  treasury  and  the  other 
half  to  her  insurance  commissioner,  who  pa3'S 
all  expenses  of  prosecutine:  for  and  collecting 
such  forleitures.  The  real  nature  of  the  case 
is  not  affected  by  the  forms  provided  by  the 
law  of  the  State  for  the  punishment  of  the 
offense.  It  is  immaterial  whether,  by  the  law 
of  Wisconsin,  the  prosecution  must  be  by  in- 
dictment or  by  action;  or  whether,  under  that 
law,  a  judgment  there  obtained  for  the  pen- 
alty might  be  enforced  by  execution,  by  scire 
facias  or  by  a  new  suit.  In  whatever  form 
the  State  pursues  her  right  to  punish  the  offense 
against  her  sovereignty,  every  step  of  the  pro- 
ceeding tends  to  one  end— the  compelling  the 
offender  to  pay  a  pecuniary  fine  by  way  of 
punishment  for  the  offense." 

The  motion  to  dismiss  both  actions  must  there- 
fore be  granted,  but^  as  defendant  moved  them 
into  this  Court,  without  costs. 


KENTUCKY  COURT  OF  APPEALS. 


LEATHERMAN,  Appt., 

V. 

The  TIMES  COMPANY  et  al 


( Ky. 


.) 


An  actioii  commenced  affainat  ft  com- 
pany as  a  corporation  cannot  be  sustained  on  an 
amendment  after  the  Statute  of  Limitations  has 
run.  alleging  that  the  company  was  a  partnership 
Instead  of  a  corporation,  and  substituting  the  in- 
dividual partners  as  defendants,  although  the 
original  summons  was  8er\'ed  upon  one  of  them 
as  the  business  manager  of  the  supposed  corpo- 
ration, and  an  answer  had  been  tiled  in  the  name 
of  the  company,  before  the  statute  had  run, 
without  disclosing  whether  it  was  incorporated 
or  not. 


8  L.  R.  A. 


(February  28, 18S9.) 


APPEAL  by  plaintiff,  from  a  judgment  of 
the  Louisville  Law  and  Equity  Court  dis- 
missing the  complaint  in  an  action  to  recover 
damages  for  the  alleged  publication  of  a  libeL 
Ajflnned. 
The  case  is  sufficiently  stated  in  the  opinion. 
Messrs.  J.  M.  Chatterson  and  Baker* 
E[inney  &  E[inney  for  appellant. 
Mr.  F.  Hag^an  for  appellees. 

Bennett,  /.,  delivered  the  opinion  of  the 
court: 

The  appellant,  in  November,  1884,  com- 
menced action  against  the  Times  Company  ns 
an  incorporated  Institution  for  the  purpose  of 
printing  and  publishing  a  newspaper  called 
The  Louisville  Times,  etc.,  and  Dr.  Keller. 
The  appellant  sought  to  recover  damages  for 
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an  alleged  libel  published  in  said  paper  upon 
him.  The  appellant  dismissed  the  action  as  to 
Dr.  Keller. 

Jlu  answer  was  filed  in  the  name  of  the  Times 
Cotnpany  without  disclosing  whether  or  not  it 
^«?as  an  incorporated  institution  or  merely  a  pri- 
vate concern,  alleging  the  truth  of  the  hbelous 
matter  charged.  The  pleadings  having  been 
made  up  for  more  than  a  year,  the  Times  Com- 
pany filed  an  amended  answer,  disclosing  the 
Tact  that  it  was  not  incorporated.  Thereupon 
tbe  appellant  filed  an  amended  petition,  setting 
up  the  fact  that  his  allegation  that  the  Times 
Company  was  a  corporation  was  a  mistake,  and 
Uiat  The  Times  was  a  private  concern  owned 
and  published  by  the  appellees,  Haldeman  and 
Logan,  as  partners. 

These  two  partners  were  summoned  to  an- 
swer this  amended  petition.  They  answered, 
among  other  thin^,  that  more  than  one  year 
having  elapsed  since  the  publication  com- 
plained of.  the  action  against  them  was  barred 
by  the  Statute  of  Limitations  of  one  year. 
nThe  lower  court  deeming  tbe  reply  to  this  plea 
insufficient,  sustained  a  demurrer  to  it,  and  tbe 
appellant  declining  to  plead  further,  his  action 
irns  dismissed. 

The  sole  question  is.  Was  the  demurrer 
properly  sustained? 

Tbe  appellant,  in  support  of  his  contention 
that  the  demurrer  was  improperly  sustained, 
relies  upon  tbe  case  of  Hickman  v.  Louistille  db 
N.  R  Co,  9  Ky.  Law  Rep.  —  (opinion  by 
C/iirf  Justice  Lewis).  In  that  case  the  admin- 
istrator, by  mistake,  sued  the  Louisville,  Cin- 
cinnati &  Lexington  Railway  Company  for  an 
faijory  to  his  intestate,  resulting  in  his  death. 
An  answer  was  filed,  apparently  in  the  name 
of  said  company.  It  was  discovered  after- 
wards that  the  Louisville  &  Nashville  Railroad 
Company  operated  the  road,  and  did  the  injury 
complained  of  instead  of  the  Louisville,  Cin- 
cinnati &  Lexington  Railroad  Company,  and 
that  the  Louisville  &  Nashville  Railroad  Com- 
pany had,  in  fact,  filed  the  answer.  Upon  tbe 
discovery  of  tbe  mistake  the  true  state  of  case, 
by  amendment,  was  set  up,  and  judgment  was 
asked  against  the  Louisville  <&  Nashville  Rail- 
Tood  Company.  To  the  action,  as  amended, 
the  Louisville  &  Nashville  Railroad  Company 
interposed  the  plea  of  the  Statute  of  Limita- 
tions. It  was  held  that  where  a  person  against 
whom  a  cause  of  action  exists  is  sued  by  the 
wrong  name,  and  a  summons  is  served  upon 
him,  3iough  in  his  wrong  name,  and  he  appears 


and  files  an  answer,  though  in  the  name  by 
which  he  was  sued,  he  is  Uiereby  effectually 
brought  before  the  court.  Thus,  if  a  person, 
having  a  cause  of  action  against  A,  sues  him  in 
the  name  of  B,  and  A  is  served  with  summons 
in  the  name  of  B,  and  answers  in  that  name,  be 
thereby  adopts  the  cUi€t$,  and  effectually  brings 
himself  before  the  court 

Here  the  attempt  was  made  to  bring  tbe 
Times  Company  before  the  court  as  a  corpora- 
tion, and  to  recover  judgment  against  it  as  a 
corporation,  but  no  such  corporation  was  in  ex- 
istence; therefore,  the  Times  Company  repre- 
senting individuals  as  partners,  and  not  a  cor- 
poration, such  individuals  were  not  brougL- 
before  tbe  court  by  filing  the  action  against  tht 
Times  Company  and  issuing  summons  tbeicon 
in  that  name  alone. 

Had  the  appellees  been  made  defendants  to 
the  original  action  in  connection  with  the  Times 
Company  as  an  alleged  corporation,  and  had 
been  summoned  and  answered,  or  bad  ap- 
peared and  answered  without  having  been 
summoned — in  such  case  the  mistake  in  suine 
tbe  Times  Company  as  a  corporation  would 
not  have  availed  the  appellees  on  their  plea  of 
the  Statute  of  Limitations.  But  the  appellees, 
as  the  owners  of  The  Times,  were  not  made 
defendants  until  more  than  a  year  alter 
the  cause  of  action  bad  accrued;  therefore 
this  case  is  wholly  unlike  the  Hickman  Ctse, 
mipra. 

But  tbe  case  falls  within  the  principle  thnt 
where  a  plaintiff  commences  bis  action  against 
tbe  wrong  party  (here  no  such  parly  was  in  ex- 
istence), and,  after  the  Statute  of  Liniitalions 
has  fully  run,  amends  his  petition  by  bringing 
in  new  parties  as  defendants,  the  parties  so 
brought  in  may  successfuUy  rely  upon  the 
Statute  of  Limitations  as  a  defense;  also,  as  in- 
timated, the  bringing  of  the  action  against  the 
Times  Company  by  Qiat  name  did  not  have  the 
effect  of  brmeing  the  individual  members  of 
the  company  before  the  court,  nor  of  suspend- 
ing the  Statute  of  Limitations  as  to  them;  for 
the  Statute  of  Limitations  is  not  suspended  by 
merely  filing  the  petition  in  the  proper  court, 
but  a  summons  must  be  issued  against  tbe  de- 
fendants before  the  statute  is  suspended. 

Tbe  fact  that  the  original  summons  was 
served  by  the  sheriff  upon  tbe  appellee,  Logan, 
as  the  business  manager  of  the  supposed  cor- 
poration, defendant,  did  not  have  the  effect  to 
bring  him  before  tbe  court  as  a  defendant. 

The  judgment  U  affirm&L 


GEORGIA  SUPREME  COURT. 


N.  M,  BLOCK  et  al.,  Plffe.  in  Err., 

V. 

W.  W.  HENDERSON. 


(. 


.Ga.. 


.) 


A  Jiistiee*B  court  Jad^ment  rendered  by  a 
magistrate  outside  the  limits  of  his  jurisdiction, 
although  by  oonsent  of  the  parties,  is  illegal  and 
void. 


(February  16. 1880.) 


8  L.  R.  A. 


ERROR  to  the  Superior  Court  of  Bibb  Coun- 
ty, to  review  a  judgment  dismissing  a  writ 
of  certiorari  taken  to  review  a  judgment  of  tbe 
Macon  City  Court  in  favor  of  plaintiff  in  an 
action  upon. a  claim  bond.    Reversed. 

The  facts  sufiSciently  appear  in  the  opinion. 

jif r.  Alexander  Proudflt*  for  plaintiffs 
in  error: 

In  a  suit  upon  a  forthcoming  bond,  the  exe- 
cution was  not  only  necessary,  but  indispensa- 
ble. 

Harden  v.  Webeter,  29  Ga.  427. 
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The  declaration  failed  to  state  that  the  prop- 
erty of  the  defeodant  had  been  attached.  For 
that  cause,  do  valid  judgment  could  have  been 
rendered. 

"  Mehrinq  v.  Charles,  58  Ga.  877;  TutTier  v. 
Cfrubbs,  68  Ga.  278. 

A  justice's  court  io  Georg:ia  is  one  of  very  lim- 
ited jurisdiction.  The  justice  can  do  no  offi- 
cial act  outside  of  his  district,  whether  consent- 
ed to  or  not.  When  he  leaves  his  district  to 
perform  a  judicial  act,  he  is  simply  a  private 
citizen  and  not  a  judge. 

Johnson  v.  Reitman,  67  Ga.  482;  Bozeman  y. 
Birder  Mfg.  Co,  70  Ga.  685. 

The  judgment  of  a  court  which  has  no  juris- 
diction of  eitbc  r  ihe  person  or  subject  matter, 
or  which  is  void  for  any  other  cause,  is  a  mere 
nullity,  and  may  be  so  held  in  any  court,  when 
it  becomes  material  to  the  interest  of  the  par- 
ties to  consider  it. 

Code,  Ga.  §  3od4. 

Messrs,  J.  A.  Thomas  and  W.  B.  Willinir- 
haiii»  for  defendant  in  eiTor: 

The  justice  who  tried  the  claim  case  had  ju- 
risdiction of  the  persons  and  subject  matter  of 
the  suit,  by  consent  of  all  parties  in  interest. 
The  consent  amounted  to  a  waiver  of  jurisdic- 
tion. 

See  Code,  §§8460,  3596;  Bostvneky.  Perkins, 
4  Ga.  47;  Beichert  v.  Voss,  78  Ga.  64;  Harbig 
V.  Freund,  69  Ga.  180. 

Simmons,  J,,  delivered  the  opinion  of  the 
court: 

Charles  T^lor  sued  out  an  attachment 
against  Kate  Mullenix  for  the  purchase  money 
of  certain  furniture,  which  attachment  was 
levied  upon  the  furniture.  N.  M.  Block  filed 
a  claim  thereto,  and  gave  a  claim  bond  with 
A.  Block  as  surety.  The  attachment  was 
made  returnable  to  the  Justice's  court  of  the 
716th  District,  G.  M.  Matt  R.  Freeman,  the 
magistrate  who  issued  the  attachment,  was 
notary  public  and  ex  pffieio  justice  of  the  peace 
in  ana  for  that  district. 

When  the  trial  of  the  claim  case  came  on, 
said  Freeman  held  his  court  in  the  564th  Dis- 
trict, and  on  the  trial  of  the  claim  dismissed 
tbe  same.  The  property  for  which  the  claim 
bond  was  given  was  then  advertised  for  sale  by 
the  constable,  and  on  tbe  day  of  sale  the  claim- 
ant failed  to  produce  the  property,  as  he  agreed 
to  do  in  his  claim  bond.  Henderson,  the  con- 
stable, then  brought  suit  upon  tbe  claim  bond 
in  the  City  Court  of  Macon,  alleging  as  a  breach 
thereof  that  Block,  the  claimant,  had  failed  to 
produce  the  property  on  the  day  of  sale. 

Block  and  his  surety  filed  certain  pleas  to 
this  suit,  amon^  them,  that  there  had  been  no 
forfeiture  of  said  bond,  because  there  had  been 
no  legal  trial  of  the  claim  case,  the  claim  case 
having  been  tried  by  the  magistrate  outside  of 
his  district,  and  that  therefore  the  magistrate 
had  no  jurisdiction  to  try  the  case.  The  plaint- 
iff replied  to  this  plea,  and  said  that  while  it 
was  true  that  saia  claim  case  had  been  tried 
outside  of  the  district  of  the  magistrate,  Block 
had  aereed  thereto,  and  had  thereby  waived  the 
Jurisdiction. 

On  the  trial  of  the  case  before  the  judge  of 
the  city  court,  without  a  Jury,  these  facts  hav- 
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ing  been  made  to  appear  to  him,  he  decided 
that  the  jurisdiction  having  been  waived,  the 
judgment  of  the  magistrate  dismissing  the 
claim  case  was  a  valid  and  binding  ludgment; 
and  as  the  claimant  had  not  produced  the  prop- 
erty on  the  day  of  sale,  the  plaintiff  in  the  suit 
on  the  bond  was  entitled  to  a  Judgment  againsi 
said  claimant. 

This  ruling  of  the  judge,  and  others  which 
it  is  unnecessary  to  mention  here,  were  carried 
by  writ  of  certiorari  to  the  superior  court;  and 
upon  hearing  the  same,  the  judge  of  the  su- 
perior court  overruled  the  certiorari  and  dis- 
missed it;  whereupon  Block  excepted  and 
brought  the  case  here  for  review. 

We  think  that  the  exception  of  the  plaintiff 
io  error  as  to  the  jurisdiction  of  the  magistrmo 
was  well  founded,  and  that  the  judge  of  the 
sur^rior  court  should  have  sustained  the  same. 

Whenever  a  court  has  jurisdiction  of  the 
subject  matter  of  a  suit,  the  defendant  therein 
can  waive  the  jurisdiction  as  to  his  person;  but 
if  the  court  has  neither  jurisdiction  of  the  sub- 
ject matter  nor  of  the  person,  no  waiver  by  the 
defendant  can  give  the  court  jurisdiction. 

If  in  this  case  the  magistrate  had  held  his 
court  within  tbe  limits  of  his  jurisdiction,  and 
the  defendant  had  resided  outside  of  those  lim- 
its, and  had  gone  before  the  magistrate  and 
waived  the  jurisdiction  as  to  his  person,  and 
the  magistrate  had  entered  up  judgment  against 
him,  that  judgment  would  have  bound  him. 
But  when  the  ma^strate  went  outside  of  the 
limits  of  his  jurisdiction  and  undertook  to  hold 
his  court,  he  neither  had  jurisdiction  of  the 
subject  matter  nor  of  the  person;  and  no  waiver 
or  agreement  made  before  him  outside  of  hia 
Jurisdiction  could  confer  jurisdiction  upon  him. 
Outside  of  the  limits  of  his  jurisdiction  he  was 
not  a  judge.  He  was  no  more  than  any  private 
citizen;  and  any  judgment  he  gave  outside  of 
his  jurisdiction,  whether  by  agreement,  waiver 
or  otherwise,  was  no  more  binding  upon  the 
parties  than  if  it  had  been  made  bdfore  a  pri- 
vate individual. 

If  the  judfi^ment  in  this  case  bad  been  exe- 
cuted by  selling  the  property,  and  Block's 
standing  by  seeing  it  sold  and  helping  to  sell 
it,  as  Reichert  did  in  the  case  of  Beichert  v. 
Voss,  78  Ga.  54,  and  innocent  third  parties  had 

gurchascd  the  property,  then  Block  would  have 
een  bound,  as  Reichert  was  in  that  case,  not 
because  the  judgment  was  a  valid  one,  but  be- 
cause he  stood  by  and  allowed  an  innocent 
party  to  purchase  the  goods  without  any  notice 
on  his  part.  He  would  have  been  estopped 
from  asserting  his  rights  after  inducing  inno- 
cent parties  to  purchase  his  goods,  as  was  done 
by  Beichert  in  the  case  above  alluded  to. 

But  in  this  case  the  facts  are  entirely  different 
The  rights  of  innocent  third  parties  are  not  in- 
volved. The  litigation  is  between  the  same  par- 
ties. Block  insists  that  there  has  been  no  for- 
feiture of  his  bond,  because  the  Judgment  of 
the  magistrate  dismissing  his  claim  was  an 
illegal  and  void  judgment,  having  been  made 
by  the  magistrate  outside  of  the  district  in 
which  he  had  jurisdiction;  and  we  think  thif 
exception  was  well  founded,  and  should  have 
been  sustained  by  the  court. 
Judgment  reversed. 


Cruab  t.  Adkv. 


ILLINOIS  SUPREME  COURT. 


Julia  Asn  ORUSE,  Appi.^ 

9. 

OaroHBe  ADEN,  Admrx.  of  Adde  Aden,  De- 
ceased. 


(....m.....) 


1.  An  actton  to  reeover  rtamag—  Ibr  In- 
farw  to  sappoit  by  the  death  of  pulntUTB  hus- 
bano,  while  intoxicated  by  liquor  glveo  or  sold 
him  by  defendant,  is  not  an  action  of  tort  at  oom* 
men  law,  but  is  purely  statutory. 

S.Tlie  TlUnota  Pram  Shop  Act  to  m  gtatiite 
of  m  higldj  penal  charaetert  providing 
rfffhts  of  action  unknown  to  the  common  law, 
and  is  to  receiye  a  strict  construction. 

ASeetion  9  of  the  TIHnots  Dram  Shop 
Aet»  fflvmg  a  right  CKf  action  for  Injury  in  person 
or  property  or  means  of  support  by  an  Intozi- 
eated  person,  or  in  consequence  of  intoxication, 
against  the  persons  selling  or  giving  the  intoxi- 
eating  liquors  which  caused  the  intoxication  in 
whole  or  in  part,  does  not  apply  to  pemns  not 
either  directly  or  indirectly  engaged  in  the  liquor 
tialllc,  and  gives  no  right  of  action  against  one 
who  gives  a  glass  of  intoxicating  liquor  to  a 
friend  as  a  mere  act  of  courtesy,  or  politeness, 

,  without  any  purpose  or  expectation  of  pecuniary 
gain  or  profit. 

(January  98, 1880J 

APPEAL  by  plaintiff,  from  a  Judgment  of 
the  Appelate  Court,  Fourth  District,  re- 
versing a  judgment  of  the  Union  County  Cir- 
cuit Court  in  her  favor  in  an  action  brought  to 
recover  damages  alleged  to  have  resulted  from 
the  death  of  ner  husband  while  intoxicated, 
against  one  furnishing  him  liquor.    Affirmed. 

Statement  by  Baker,  J.: 

On  the  4th  day  of  November,  1884,  George 
A.  Cruse,  husband  of  appellant,  Julia  Ann 
Cruse,  was,  while  intoxicated,  thrown  from 
hia  horse,  and  received  injuries  from  which  he 
shortly  afterwards  died.  Thereupon  said  Julia 
Ann  Cruse,  his  widow,  prosecuted  this  suit  in 
the  Circuit  Court  of  Union  County  against 
Adde  Aden,  since  deceased,  and  obtained 
against  bim  judgment  for  $800  damages.  The 
suit  was  brought  to  recover  damages  for  in- 

iury  to  her  means  of  support,  and  the  dec- 
sration  concluded: 


"  And  by  force  of  the  statute  In  such  case 
made  and  provided  an  action  has  accrued  to 
her  against  defendant  for  the  recovery  of  her 
said  damages  in  the  premises,  and  therefore 
she  brings  her  suit,"  etc. 

Upon  the  appeal  of  the  said  Adde  Aden  to 
the  Appellate  Court  of  the  Fourth  District,  the 
judgment  of  the  circuit  court  was  reversed, 
and  the  final  order  and  judgment  of  said  ap- 
pellate court  found  and  recited  the  facts  of  the 
case  to  be  as  follows: 

"Julia  Ann  Cruse,  appellee  and  plaintiff 
below,  at  the  time  of  the  commencement  of  her 
suit  was  the  widow  of  George  A.  Cruse,  who 
died  intestate;  thatduriD|;  his  life  he  furnished 
means  of  support  to  said  appellee,  and  died 
intestate,  leaving  a  farm  and  other  nropert^ 
of  which  he  died  seised  and  p068e8sea;*in  hia 
lifetime  he  carried  on  his  farm  and  was  a 
strong  and  able  bodied  man,  capable  of  work- 
ing as  a  farmer  up  to  the  time  of  his  death; 
that  by  his  death  nis  widow  was  injured  in  her 
means  of  support;  that  the  proximate  cause  of 
the  accident  which  rcsultea  in  his  death  was 
intoxication,  and  thai  two  drinks  given  him  by 
appellant  contributed  to  cause  such  intoxica- 
tion; that  said  two  drinks  of  intoxicating  liquor 
were  given  to  said  husband  of  appellee  by  ap- 
pellant as  an  act  of  mere  courtesy  and  polite- 
ness, and  not  for  any  pay,  profit,  benefit  or 
advantage  to  appellant,  or  intended  by  appel- 
lant to  gain  for  him  any  pay,  profit,  benefit  or 
advantage;  and  that  appellant  and  said  husband 
of  appellee,  at  the  time  said  two  drinks  were  so 
given,  were  friends  and  acquaintances,  and  ap- 
pellant was  not  then  engaged,  directly  or  indi- 
rectly,  in  the  sale  or  trafiSc  in  intoxicating 
liquors." 

Upon  application  of  said  Julia  Ann  Cruse, 
appellee  in  the  appelate  court  and  appellant 
here,  the  appellate  court  certified  that  '*  The 
case  involves  questions  of  law  of  such  import- 
ance on  account  of  principal  and  collateral  in- 
terests as  that  it  should  be  passed  upon  by  the 
supreme  court,"  and  ^nted  to  said  Julia  Ann 
Cruse  an  appeal  to  this  court,  which  was  dulv 
perfected.  Said  appellate  court  further  certi- 
fied to  this  court  the  following  grounds  for 
granting  said  appeal,  to  wit: 

'*  First,  That  said  supreme  court  may  pass 
upon  and  decide  whether  or  not,  under  section 


Note.— i>amaae8,  for  caualng  death  bysdU  of  intox- 

iecfMng  drinka. 

The  measure  of  damages  in  case  of  death  caused 
by  the  illegal  sale  of  intoxicating  liquors  is  not  the 
loss  or  suffering  of  the  deceased,  but  Uie  injury  re- 
sulting to  his  family  from  his  death.  Whltf ord  v. 
Panama  B.  Co.  28  N.  Y.  465;  Cleveland  &  P.  B.  Co. 
V.  Rowan,  06  Pa.  808;  Telfer  v.  Northern  R.  Co.  80  N. 
J.  L.  188;  Pa.  R.  Co.  V.  Butler,  57  Pa.  885;  l^ylor  v. 
Western  rPao.  R.  Co.  45:Cal.  328;  Castello  v.  Land- 
wehr,  28  Wis.  622;  Blake  v.  Midland  R.  Co.  18  Q.  a  88; 
a  Sutherland,  Damages,  p.  282. 

So  a  wife  and  children,  for  the  loss  of  a  husband 
and  father;  should  be  allowed  suoh  sum  as  would 
be  equal  to  the  probable  earnings  of  the  deceased, 
taking  into  consideration  his  age,  health,  business 
capacity,  habits  and  experience,  and  adding  there- 
to the  value  of  his  services  fn  the  superintendence, 
attention  to,  and  care  of  his  family,  and  the  eduoa- 
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tion  of  his  chUdren.     Baltimore  &  O.  B.  Co.  v. 
Wlghtman,  29  Gratt.  4B1. 

Neither  the  pain  and  suffering  of  the  deceased, 
nor  the  grief  and  wounded  feelings  of  his  surviv- 
ing relatives,  can  be  taken  into  account  in  the  esti- 
mate of  damages.  Ohio  &  M.  R,  Co.  v.  TindaU,  18 
Ind.  886;  Chicago  &  R.  I.  R.  Co.  v.  Morris,  28  liL  400; 
Chicago,  B.  &  Q.  R.  Co.  v.  Harwood,  80  lU.  88;  Pym 
V.  Great  Northern  R.  Co.  4  Best  &  S.  806;  Pa.  B.  Co. 
V.  Vandever,  86  Pa.  286;  Pa.  B.  Co.  v.  Goodman,  68 
Pa.  828;  Caldwell  v.  Brown.  58  Pa.  468. 

But  as  a  right  of  action  Is  given  whenever  the  in- 
Jiured  person,  had  he  lived,  could  have  maintained 
an  action,  at  least  nominal  damages  may  be  reoov* 
ered,  Chicago  v.  Scholten,  76  m.  468;  Johnston  v. 
Cleveland  &  T.  R.  Co.  7  Ohio  St  886.  But  see  Blake 
V.  Midland  R.  Co.l8  Q.  B.  88. 

Civil  Damage  Act  of  Michigan  construed,  see 
Brockway  v.  Patterson,  1 L.  R.  A.  708. 
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9  of  the  Dram  Shop  Act  of  tbis  State,  a  recov- 
ery can  'be  had  against  a  person  other  than  a 
dram  shoD  keeper,  or  person  who  makes  a  busi- 
ness of  dealing  in  intoxicating  liauors;  and 
whether,  under  said  section  9,  all  persons, 
though  not  engaged  In  the  liquor  traffic,  can  be 
held  liable  for  ^liog  or  giving  intoxicating 
drinks  to  another,  thereby  in  whole  or  in 
part  causing  intoxication  and  injury,  etc 

*'  Second,  Whether  or  not,  upon  the  facts 
found  by  this  court  in  its  judgment  of  reversal, 
a  recovery  can  be  had  under  said  section  9  by 
appellee  against  appellant." 

bince  the  jvendency  of  the  appeal  in  the  su- 
preme court  ihe  death  of  said  Adde  Aden  has 
been  suggested,  and  Caroline  Aden,  his  admin- 
istratrixylias  been  substituted  as  appellee  in  his 
place  and  stead. 

Messrs.  W.  S.  Day»  P.  E.  Hileman  and 
D.  W«  Karraker,  lor  appellant: 

The  words  used  by  the  Act  to  designate 
against  whom  an  action  will  lie  are  "A^inst 
any  person  or  persons  who  shall  by  selhng  or 
giving  intoxicatini;  liquors." 

This  court  has  construed  the  word  whoever, 
found  in  the  sixth  section,  to  be  broad  enough 
to  embrace  all  other  persons  as  well  as  the 
keepers  of  dram  shops. 

Johnson  v.  People,  83  HI.  481. 

If  this  is  true  of  the  word  whoever  in  section 
6.  it  is  certainly  true  of  the  words  against  any 
person  or  persons. 

Messrs.  Monroe  C.  Crawford  and  H.  F, 
Bussey,  for  appellee: 

Every  section  of  the  Dram  Shop  Act  is 
aimed  at  dram  shops  and  those  who  keep  them, 
and  its  provisions  do  not  extend  to  those  who 
only  treat  a  friend,  as  an  act  of  hospitality  or 
friendship. 

Alhrecht  v.  PeopU,  78  111.  510.  See  Meidd 
V.  AnthU,  71  m.  241. 

The  statute  gives  the  wife  a  right  of  action 
only  in  cases  when,  by  the  selling  liquor  to  a 
drunken  husband,  the  wife  has  been  injured 
thereby  in  person  or  property  or  means  of  sup- 
port. 

FenU  V.  Meadows,  72  111.  542. 

Baker,  /.,  delivered  the  opinion  of  the 
court: 

If  we  rightly  apprehend  one  of  the  claims 
made  by  counsel  for  appellant  in  bis  ar^ment 
presented  to  this  court,  it  is  this:  that  it  is  not 
the  character  of  the  transaction  or  of  the  indi- 
vidual that  controls  the  right  of  action  involved 
In  this  suit;  that  such  right  of  action  existed 
before  the  statute  was  enacted;  that  every  per- 
son is  answerable  under  the  law  for  an  injury 
done  to  another;  and  that  section  9 of  the  Dram 
Shop  Act  simply  saves  all  remedies,  and  even 
enlarges  them,  so  that  it  cannot  be  claimed  that 
dram  shop  keepers  arc  exempt  from  damage 
suits  of  the  character  here  in  question  simply 
because  they  are  operating  under  a  license  from 
public  authority  for  which  they  have  paid  large 
sums  into  the  public  treasury. 

This  position  is  not  tenable.  It  was  not  a 
tort  at  common  law  to  either  sell  or  give  intox- 
icating liquor  to  "  a  strong  and  able  bodied 
man;"  ondfit  can  be  said  safely  that  it  is  not 
anywhere  laid  down  in  the  books  that  such  act 
was  even  held  at  common  law  to  be  culpable 
negligence  that  would  impose  legal  liability  for 
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damages  upon  the  vendor  or  donor  of  sucb 
liquor.    The  present  suit  can  in  no  sense  be  re 
garded  as  an  action  of  tort  at  common  law^. 
Meidd  v.  AnMs,  71  HI.  241. 

The  cause  of  action  here  is  necessarily  purely 
statutory,  and  the  question  whether  it  u  a  valid 
cause  of  oction  must  depend  upon  the  proper 
construction  of  section  9  of  the  Dram  Shop  Act. 

It  is  admitted  by  counsel  for  appellant  that 
the  various  sections   and  provisions  of   the 
Dram  Shop  Law,  except  aections  6  and  9,  are 
directed  exdusivelv  against  dram  shopkeepere 
and  those  engagea,  lawfully  or  otherwise,  in 
the  liquor  traffic;  but  it  is  insisted,  in  substance, 
that  as  the  6th  section  denounces  a  penalty 
against  "whoever  shall  sell  or  give  intoxicating 
liquor  to  any  minor,"  "or  to  any  person  in- 
toxicated, or  who  is  in  the  habit  of  getting 
intoxicated;"  and  that,  as  the  9th  section  pro- 
vides in  express  terms  that  "Every  husband, 
wife,  child,  parent,  guardian,   employer  or 
other  person  who  shall  be  injui^  in  person  or 
property  or  means  of  support  by  any  intoxi- 
cated person,  or  in  consequence  of  the  intoxica- 
tion, habitual  or  otherwise,  of  any  person,  shall 
have  a  right  of  action  in  his  or  her  own  name, 
severally  or  jointly,  against  any  person  or  per- 
sons who  shall,  by  selling  or  giving  intoxicat- 
ing liquora,  have  caused  the  intoxication,  in 
whole  or  in  part,  of  such  person  or  persons;" 
and  that,  as  these  sections,  respectively,  use  the 
words  "sell  or  give,"  and  the  phrase  "by  sell- 
ing or  giving,"  there  is  no  occasion  for  constru- 
ing such  langua^,  it  needing  no  construction; 
and  that  the  plain  intention  of  section  6  is  to 
protect  minors,  intoxicated  persons,  and  habit- 
ual drunkards  from  either  sales  or  gifts  of  in- 
toxicating liq'/.ors,  not  on  the  ground  that  the 
giver  is  a  dram  shop  keeper,  but  for  the  protec- 
tion of  the  minor,  intoxicated  person,    and 
drunkard,  and  family;  and  that  section  9  is 
intended  to  provide  a  remedy  for  those  who 
are  injured  in  person,  properly,  or  means  of 
support  by  the  conduct  of  othera,  be  they  dram 
shop  keepera  or  other  persons. 

Section  18,  article  4,  of  the  Constitution  of 
1870,  provides:  "No  Act  hereafter  passed  shall 
embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title.  But  if  any  subject 
shall  be  embraced  in  an  Act  which  shall  not  be 
expressed  in  the  title,  such  Act  shall  be  void 
only  as  to  so  much  thereof  as  shall  not  be  so 
exnressed  " 

In  the  Revised  Statutes  of  1874  the  title  of 
the  Act  under  consideration  is  "Dram  Shops," 
and  the  title  of  the  Act  in  full  is:  "An  Act  to 
Provide  for  the  Licensing  of  and  against  the 
Evils  Arising  from  the  Sale  of  Intoxicating 
Liguore." 

If  the  intent  and  scope  of  said  sections  6  and 
9  are  as  broad  as  the  contention  of  appellant 
claims  they  are,  and  include  the  acts  of  a  per- 
son who  is  not  engaged,  either  directly  or  in- 
directly, in  selling  intoxicating  liquor,  but  who 
merely  gives  at  his  private  residence  or  else- 
where a  drink  or  two  of  wine,  beer  or  other 
liquor,  to  a  guest,  friend  or  neighbor,  as  a  mere 
courtesy  or  act  of  politeness,  and  without  any 
consideration  whatever,  pecuniary  or  other- 
wise, then  it  would  seem  such  sections  would, 
to  the  extent  they  include  such  acts  of  such 
person,  be  in  violation  of  the  constitutioDa] 
provision  we  have  cited,  and  void. 
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The  matters  oontatced  in  said  sections  6  and 
9,  and  in  section  18,  even  including  the  provis- 
ions in  respect  to  gifts  of  intoxicating  liquor, 
if  linQited  to  those  who  are  in  some  way  con- 
nected with  the  sale  of  intoxicating  liquor, 
legitimately  appertain  and  are  germane  to  the 
sooject  expresBed  in  the  title  of  the  Act;  but  in 
respect  to  mere  gifts  of  liquor  hj  persons  not 
connected  directly  or  indirecUy^  with  the  liquor 
traffic,  or  with  any  sale  of  liquor,  it  cannot 
fairly  be  said  such  gifts  by  them  are  embraced 
or  expressed  in  such  title. 

But  we  do  not  think  said  sections,  or  either 
of  them,  when  properly  interpreted,  are  in  any 
respect  whatever  invalid.  The  title  of  an  Act, 
and  especially  where  there  is  a  constitutional 
provision,  such  as  we  have  above  mentioned, 
may  veiy  properly  be  regarded  in  seeking  to 
ascertain  the  legislative  intention  and  the  real 
meaning  of  such  Act.  Both  the  general  title, 
"Dram  Hhops,"  abd  the  title  of  the  Act  itself, 
indicate  that  the  various  provisions  of  the  stat- 
ute are  aimed  at  dram  shops,  and  at  those  who 
are  engaged,  either  lawfully  or  unlawfully,  di- 
rectly or  indirectly,  in  the  liquor  traffic. 

In  determining  the  scope  of  the  statute,  and 
amving  at  the  true  intent  of  its  several  provis- 
ions, not  only  should  the  title  of  the  Act  be 
taken  into  consideration,  but  every  other  part 
of  the  same  statute  should  be  considered;  for 
the  real  object  and  intention  of  the  Legislature 
is  to  be  gathered  from  an  examination  and 
comparison  of  the  context  of  the  whole  Act, 
thereby  ascertaining  ils  spirit,  import  and 
meaning.  People  v.  Illinois  &  M,  Canal  Comrs, 
[4111.18  Beam.  153;  Verieei  Y.PeopU,  65  111. 
280;  Biggs  v.  Clapp,  74  111.  835. 

It  is  admitted,  as  we  have  seen,  that  all  the 
other  sections  of  the  statute  now  in  question, 
except  the  6th  and  9th,  apply  exclusively  to 
dram  shops,  and  those  who  make  a  sale  or  sales 
of  intoxicating  liquor.  It  seems  useless,  there- 
fore, to  analyze  and  examine  said  several  sec- 
tions for  the  purpose  of  demonstrating  and 
showing  the  general  scope  of  the  statute.  In 
three  only  of  the  sections  of  the  Act  is  any  no- 
tice taken  of  '^gifts''  of  liquor.  The  18th  sec- 
tion provides  that  *'The  giving  away  of  intoxi- 
cating liquors,  or  other  shift  or  device  to  evade 
the  provisions  of  this  Act.  shall  be  held  to  be 
an  unlawful  selling."  If  in  this  section  the 
words,  "the  giving  away  of  intoxicating  liq- 
uors .  .  .  diall  be  held  to  be  an  unlawful 
selling,"  are  construed  as  meaning  that  the 
mere  act  of  giving  away  intoxicatiog  liquor  b^ 
any  person  is  an  unlawful  selling,  then  it 
would  not  only  leave  the  remainiog  clause,  "or 
other  shift  or  device  to  evade  the  provisions  of 
this  Act,"  without  significance,  but  it  would 
render  any  person  who,  at  his  own  table,  at 
his  private  residence,  gave  a  glass  of  wine  to  a 
guest  as  an  act  of  hospitality,  liable  to  the  fines 
and  penalties  imposed  by  section  2  of  the  Act, 
without  such  person  had  a  license  to  keep  a 
dram  shop. 

It  is  unreasonable  to  suppose  such  result  was 
contemplated.  Said  section  18  does  not  in  ex- 
press terms  sav  that  it  is  applicable  only  toper- 
sons  engaged  in  the  liquor  trafilc;  and  yet  it  is 
plain  from  the  context  that  only  such  persons 
are  within  its  purview,  and  that  in  respect  to 
them,  and  them  only,  a  "giving  away  of  in- 
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toxicating  liquors"  is  regarded  as  a  "shift  or 
device  to  evade  the  provisions  of  this  Act." 

It  is  but  reasonable  to  presume,  since  there 
is  nothing  in  the  context  to  rebut  such  pre- 
sumption, and  it  is  in  conformity  with  the  title 
and  general  scope  of  the  Act,  that  the  Legisla- 
ture, in  using  these  words  "give"  and  "giving" 
in  these  three  sections  of  the  same  Act,  m- 
tended  they  should  have  one  and  the  same 
meaning. 

Since  the  expression,  "the  giving  away  of 
intoxicating  liquors,"  found  in  section  18,  has 
reference  only  to  those  who  are  engaged  or 
participate  in  the  liquor  traffic,  or  make  a  sale 
or  sales  of  liquor  as  a  matter  of  business,  we 
may  conclude  the  expression,  "sell  or  give  in- 
toxicating liquor,"  found  in  section  6,  and  the 
expression,  "against  any  person  or  persons 
who  shall  by  selling  or  giving  intoxicating 
liquors,"  found  in  section  9,  have  a  like  re- 
stricted sense  and  signification. 

This  court  some  years  ago  virtually  decided 
the  question  here  at  issue  in  respect  to  the  con- 
struction to  be  given  the  words,  "against  any 
person  or  persons  who  shall  by  selling  or  giv- 
ing intoxicating  liquors,"  contained  in  section 
9,  by  the  construction  it  gave  to  the  words, 
"whoever  shall  sell  or  give  intoxicating  liquor," 
contained  in  section  6.  The  first  mentioned 
set  of  words  are  no  broader  or  more  inclusive 
than  the  latter;  and  iti  is  evident  that  both  ex- 
pressions stand  upon  the  same  footing. 

In  Albrecht  v.  People,  78  111.  510,  it  was  held 
that  the  provisions  of  section  6  do  not  apply  to 
a  person  who,  at  his  private  house,  and  as  an 
act  of  hospitality,  gives  a  glass  of  beer  to  a 
visitor  or  friend  alleged  to  be  intoxicated,  and 
that  such  a  case  was  not  one  contemplated  by 
said  section. 

The  decision  in  the  later  case  of  Johnson  v. 
People,  83  111.  481,  did  not,  as  seems  to  be  sup- 
posed, overrule  the  decision  in  the  Albrecht 
Case.  In  the  Johnson  Case  it  was  held  that, 
whether  a  person  is  or  is  not  the  keeper  of  a 
dram  shop,  he  cannot  sell  intoxicating  liquors 
to  minors  without  incurring  the  penalties  pre- 
scribed by  said  section  6  of  the  statute;  and 
further  held  that  a  person  employed  in  making 
change  for  parties  engaged  in  unlawfully  sell- 
ing intoxicating  liquors  to  minors  may  be  con- 
victed on  indictment  for  selling  the  liquors,  on 
the  ground  that  he  aided,  abetted  and  assisted  in 
such  sales.  In  the  opinion  filed  in  that  case  it 
was  said:  "It  is  not  neceasar^  to  now  deter- 
mine whether  a  person  would  incur  the  penalty 
of  this  section  by  giving  liquors  as  an  act  of 
hospitality  at  his  house,  as  that  question  is  not 
before  the  court." 

The  decisions  in  the  two  cases  above  men- 
tioned were  both  undoubtedly  right,  and  en- 
tirely consistent  with  each  other;  but  expres- 
sions were  used  in  the  opinions  in  each  of  the 
cases  which  were  unnecessary,  and  probably 
not  entirely  accurate. 

In  the  construction  of  a  statute,  the  courts 
are  not  confined  to  the  literal  meaning  of  the 
words  in  the  statute,  but  the  intention  mav  be 
collected  from  the  necessity  or  objects  of  the 
Act,  and  its  words  may  be  enlarged  or  re- 
stricted, according  to  its  true  intent  Castner 
V.  Walrod,  88  131.  171. 

The  Dram  Shop  Act  now  under  cOnsidera- 
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tlon  ifl  a  statute  of  a  highly  penal  character, 
and  provides  a  right  of  action  unknown  to  the 
common  law,  and  should,  according  to  well 
understood  canons,  receive  a  strict  construc- 
tion. Taylor  Y,6JpTinkU\l  DlJ.Breese,  ♦!; 
Pickering  v.  Misner,  11  111.  597;  Ffwte  v.  Tripp, 
70  HL  496;  Meidel  v.  Anthu,  71  IlL  241;  Al- 
breeht  y.  PeopU,  7S  111.  510. 

A  very  full  and  elaborate  discussion  and 
comparison  of  the  several  sections  and  provis- 
ions of  the  Dram  Shop  Act,  as  bearing  upon 
the  question  of  the  construction  to  be  given 
section  9  of  said  Act,  will  be  found  in  the  opin- 
ion of  the  appellate  court,  by  Green,  J,,  deliv- 
ered in  this  cause,  and  reported  in  Aden  v. 
Vru9e,  21  Bradw.  401;  and  it  is  deemed  unnec- 
essary to  repeat  the  reasoning  of  that  opinion. 

We  concur  in  the  conclusion  reached  by  the 
appellate  court,  that  section  9  of  the  Dram 
Bhop  Act  does  not  a^pl^  to  persons  who  are 
not  either  directly  or  mdirectfy,  or  in  any  way, 
or  to  any  extent,  engaged  in  the  liquor  traffic, 
and  that  the  right  of  action  given  by  said  sec- 
tion to  one  injured  in  her  means  of  support  is 
not  intended  to  be  given  against  a  person  who, 
in  his  own  house  or  elsewhere,  gives  a  glass  of 
intoxicating  liquor  to  a  friend  as  a  mere  act 
of  courtesy  and  politeness,  and  without  any 
purpose  or  expectation  of  pecuniary  gain  or 
profit 

The  judgment  of  the  Appellate  Court  toae 
dearly  rignt,  and  is  affirmed. 


A.  W.  BULKLEY,  App^ 

Annie  M.  DEVINE. 
(....DL..-.) 

1.  One  who  hiui  ezeeuted  a  eontract  Ibr 
the  leajrfngofa  hoiuey  taken  possoasion  un- 
der it,  and  paid  rent,  cannot  repudiate  it  because 
it  does  not  give  the  number  of  the  house. 

2.  Parol  OTidenee  is  admissible  to  identify 
leased  premises. 

(January  25, 1889.) 


KOTE.~Parol  evidence  to  explain^  add  to  or  vary 
uriHttn  ffistrument,  not  admiesfble. 

The  general  rule  is  that  parol  evidence  is  not  ad- 
missible to  explain,  add  to  or  vary  the  meaning  of 
express  terms  employed  in  a  deed  or  other  written 
Instrument.  Smith  v.  Higbee.  12  Vt.  113;  Cole  v. 
Spann,  18  Ala.  637;  Albert  v.  Ziegler,  29  Pa.  60;  Pil- 
mer  v.  Branch  of  State  Banlc,  16  Iowa,  821;  Brad- 
ley V.  Bentley,  8  Vt.  243;  West  v.  Kelly,  19  Ala.  853; 
Walker  v.  Engler,  80  Mo.  180;  Vaughn  v.  Lynn,  9 
Mo.  701;  Norton  v.  Woodruir,2  N.  Y.  153;  Huffman 
V.  nummer,  17  N.  J.  Bq.  209;  Hair  v.  La  Brouse,  10 
Ala.  648;  Lockett  t.  Toby,  10  La.  Ann.  718;  Fank- 
boner  v.  Fankboner,  20  Ind.  62;  Dean  v.  Mason,  4 
Conn.  428;  Brandon  Mfg.  Co.  v.  Morse,  48  Vt.  822; 
Walters  v.  Van  Derveer,  17  Kan.  425;  Dizon  v.  Clay- 
Tille,  44  Md.  578;  Slocum  v.  Swift,  2  Lowell,  212;  Mo- 
M  illan  v.  Parked  64  Mo.  286;  Methodist  Epls.  Church 
V.  Town,  49  Vt.  29;  Wood,  Landlord  &  Tenant,  p. 
405. 

So  in  the  case  of  a  lease,  it  cannot  be  shown  by 
parol  that  it  was  to  commence  at  a  later  date  (Hen- 
son  v.  Coope,  3  Scott-,  K.  R.  48);  or  that  more  or  less 
rent  was  agreed  on;  or  that  it  was  to  be  appor- 
tioned (Flinn  v.  Calow,  1  Man.  &  Gr.  689;  Pres- 
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APPEAL  by  defendant,  from  a  Judgment  of 
the  Appellate  Court,  First  District,  afflrm- 
ing  a  Judgment  of  the  Superior  Court  of  Cook 
County  in  favor  of  plaintiff  in  a  suit  begun  be- 
fore a  Justice  of  the  peace  to  recover  rent 
Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

MeetTi.  Wei^ley*  Biukley  As  Gray,  for 
appellant: 

The  lease  was  absolutely  void  for  uncertain- 
ty. 

Dingman  v.  Edly,  7  Ind.  717;  Eea  v.  Bobd' 

eon,  5  Ired.  Eq.  378;  Ingram  v.  Little,  14  Qa. 
182;  Himewhite  v.  McMorine,  6  Mees.  &  W. 
200;  Jaekaon  v.  Titus,  2  Johns.  480;  United 
States  V.  Nelson,  2  Brock.  64;  Patterson  v. 
Hubbard,  80  111.  201;  Garter  v.  Barnes,  26  IlL 
455;  ffugJtes  v.  Streeter,  24  111.  648;  Sltadde- 
ford  V.  Bailey,  35  Dl.  887;  Taylor,  Landlord  & 
Tenant.  §  160;  Pry  v.  Pry,  109  III.  478;  Ritchie 
V.  Pease,  114  111.  868. 

Blanl^  in  a  sealed  instrument  cannot  be  filled 
in  after  its  delivery  by  any  person  except  the 
grantor  himself,  under  seal. 

Shep.  Touch.  54;  Ingram  v.  Little,  14  Qa. 
182;  Bimms  v.  Uercey,  19  Iowa,  297;  Jackson  v. 
Titus,  2  Johns.  480. 

Parol  evidence  is  not  admissible  to  change, 
alter,  vary,  modify  or  supply  the  defects  in  a 
written  lease  under  seal. 

Jackson  v.  Foster,  12  Johns.  488;  Otis  v.  8iU, 
8  Barb.  122;  Hayden  ▼.  Wescott,  11  Conn.  129; 
Dingman  v.  Kelly,  7  Ind.  717;  Chapman  v. 
McQrevD,  20  111.  101;  Loach  v.  Farnum,  90  111. 
868;  Bamett  v.  Barnes,  78  111.  216. 

If  a  person  enters  under  a  void  lease  and  pays 
rent,  he  is  a  tenant  at  will. 

Denn  v.  Feameide,  1  Wils.  176;  Doe  v.  Watts, 
7  T.  R.  88;  ffuyser  v.  Chase,  18  Mich.  98;  Tay- 
lor, Landlord  &  Tenant,  §  19. 

Messrs.  Knickerbocker  St  Holdom,  for 
appellee: 

Blank  spaces  in  a  contract  under  seal  may  be 
filled  up  in  accordance  with  the  agreement  of 
the  parties,  and  when  so  done  the  agreement 
remains  valid  and  binding. 

Chicago  v.  Gage,  95  fll.  598;  Whitaker  v. 
Miller,  88  111.  885;  Cannon  v.  Origsby,  8  West. 
Rep.  87, 116  111.  151. 

ton  V.  Meroeau,  2  W.  Bl.  1249>;  or  that  rights  and 
privileges  other  than  those  named  in  the  lease  were 
given  (Jungerman  v.  Bovee,  19  CaL  %i;  8iente8  v. 
Odier,  17  La.  Ann.  153);  or  that  it  was  to  be  paid  at 
a  different  time  from  that  named  in  the  lease  (Car- 
penter V.  Shanklin,  7  Blaokf .  808);  or  that  the  land- 
lord agreed  to  repair  the  premises  (Kaver  v.  Holler, 
1  Hilt.  491;  Post  v.  Tetter,  2  K  D.  Smith,  248;  New 
York  V.  Price,  6  Sandf.  542);  or  that  the  tenant  was 
to  pay  the  taxes,  eto.  Rich  v.  Jackson,  4  Brown,  Ch« 
514,  6  Tes.  Jr.  884,  note. 

Elxeeptions  to  the  rule. 

Among  the  exceptions  to  the  rule  it  may  be  stat- 
ed that  parol  evidence  is  admissible  to  show  that 
it  was  made  for  an  illegal  purpose  (Doe  v.  Allen,  8 
T.  B.  148;  Rex  v.  Northwingfleld,  1  Bam.  &  Ad.  9Uft 
Lightfoot  V.  Tenant,  1  Bos.  &  P.  565);  or  that  cer- 
tain formalities  required  by  law  were  not  observed 
(Kelfe  V.  Ambrosse,  7  T.  R.  551);  or  anything  that 
tends  to  show  that  the  deed  is  void  in  law.  Goodwin 
V.  Hubbard,  15  Mass.  219;  Boyoe  v.  Grundy,  28  U.  8.3 
Pet.  219  (7  L.  ed.  655);  Russell  v.  Rogers,  15  VTend. 
851;  Prentiss  v.  Russ,  16  Maine,  80;  Wren  v.  Ward- 
law,  Minor,  868. 

Where  fraud  is  alleged,  any  oonsideration  or  fact, 
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WiUda*  J,,  delivered  the  opinion  of  the 
court: 

The  facts  in  this  case  material  to  a  considera- 
tion of  the  leeal  questions  to  be  determined  are 
briefly  as  follows: 

On  the  I9th  of  December,  18S4,  appellant  as 
lessee,  and  one  Murray  as  lessor,  made  a  con- 
tract under  seal,  for  the  leasing  of  a  dwelling 
house  in  Chicago,  for  a  term  to  begin  January 
1,  1885,  and  ending  April  80,  1886,  at  $85  per 
monlh,  payable  monthly  in  advance.  The 
nremises  are  described  as  being  in  the  City  of 
Chicago,  etc.,  "known  and  described  as  fol- 
lows, to  wit:  7he  house  known  and  numbered 
•s  'No.  — ,  Thirty-Secoad  Street."' 

Appellant  admits  that  he  took  possession  of 
the  house  for  the  rent  of  which  this  suit  is 
brought,  and  continued  to  occupy  the  same 
until  April  12,  1886 — paying  rent  to  his  lessor, 
according  to  the  terms  of  said  lease,  until  June 
1,  1885.  and,  from  that  date  to  the  time  he  left 
the  premises,  to  appellee,  who  then  purchased 
the  same,  and  received  an  assignment  of  the 
lease,  except  for  the  month  of  August,  1885, 
that  he  refused  to  pay,  claiming  a  set-off  for 
repairs  made  on  the  premises;  and  hence  this 
SDit  It  was  begun  before  a  Justice  of  the 
peace  on  the  10th  of  said  August. 

The  Justice  of  the  peace  gave  Judgment  in 
appellee's  favor,  but  only  for  a  nominal  sum, 
and  she  appealed  to  the  superior  court,  and 
there  recovered  the  full  amount  claimed,  $85, 
and  costs  of  suit. 

The  appellate  court  affirmed  the  Judgment 
of  the  superior  court,  but  granted  this  further 
appeal;  certifying  that  questions  of  law  are  in- 
Tolved  of  such  importance  as  that  they  should 
be  passed  upon  by  this  court. 

Appellant's  entire  defense  below  was  found- 
ed on  the  proposition  that  the  lease  sued  on 
was  void  for  uncertainty,  because  the  number 
of  the  house  was  left  blank  in  the  description. 
He  submitted  fifteen  propositions,  which  he 
requested  the  Judge  trying  the  case  to  hold  as 


the  law,  all  based  'on  the  theory  that  no  re- 
covery could  be  had  under  it,  all  of  which 
were  refused.  Unless  the  forcing  proixMi- 
tion  can  be  maintained,  aU  other  questions 
raised  by  appellant  must  fall  with  it 

It  is  somewhat  confusing  that  in  the  argu- 
ment litUe  or  no  importance  is  attached  to  the 
fact  that  appellant  took  possession  of  the  house, 
hired  the  same,  and  paid  rent  therefor,  under 
the  lease,  the  lejB;al  effect  of  which  was  to  re- 
move all  uncertainty  as  to  the  property  intended 
to  be  leased,  as  held  in  Purinton  v.  Northern 
Illinois  Railroad  Company,  46  IlL  297. 

The  proposition  is  self  evident  On  the  un- 
disputed facts,  the  defense  is  self  refuting. 
Can  he.  having  executed  the  contract,  taken 
possession  under  it,  held  possession  and  paid 
rent  under  it,  both  to  his  lessor  and  appellee, 
now  repudiate  that  contract  because  it  does 
not  definitely  describe  the  house  ?  Clearly  not. 

In  this  view  of  the  case  the  Judgment  of  the 
superior  court  was  the  only  one  which  could 
have  been  pro{)erl^  entered;  and  therefore 
whether  the  extrinsic  parol  evidence  to  aid  the 
lease,  or  that  which  was  relied  upon  as  show- 
ing parol  authority  to  fill  the  blank  number, 
was  properly  admitted,  is  wholly  immaterial 

A  Judgment  will  not  be  reversed  because  im- 
proper evidence  may  have  been  admitted  upon 
the  trial,  when  it  is  apparent  that  the  result 
must  have  been  the  same  had  it  been  excluded. 
The  parol  evidence  objected  to,  and  which  it  is 
insisted  was  erroneously  admitted,  was  intro- 
duced for  the  purpose  of  identifying  the  house 
intended  by  the  parties  when  they  executed 
the  lease,  and  was  competent  for  that  purpose. 
Extrinsic  proof  is  always  competent  to  identify 
the  subject  matter  of  a  contract,  if  necessary; 
and  to  admit  it  in  no  way  violates  the  rule  that 
parol  testimony  is  never  admissible  to  contra- 
dict or  vary  the  terms  of  a  written  contract.  2 
Parsons,  Cont.  'SSO. 

In  Ogilvie  v.  Foljamhe,  8  Meriv.  52,  it  is  said: 
"The  subject  matter  of  the  agreement  is  left. 


however  contrary  to  the  averment  of  a  deed,  may 
be  proved  to  show  the  fraudulent  nature  of  the 
transaction.    Boscoe,  Bv.  18th  ed.  22;  Pazton  v. 
Popham,  9  Bast,  421;  Doe  v.  Ford,  8  Ad.  &  BU.  649. 
PoToi  evidence  of  lease. 

Although  parol  evidence  is  not  admissible  to  aid 
in  its  construction  1(2  Beet,  Ev.  Wood*8  ed.  888), 
where  the  language  of  a  lease  is  illegible  parol  evi- 
^Uence  Is  admissible  to  show  what  its  provisions  are, 
as  weU  as  to  aidtn  its  construction  In  any  doubtful 
matter.   Best,  Ev.  196  note  a. 

A  call  in  a  grant  for  a  line  beginning  at  the  north 
«omer  of  R^s  store,  where  the  store  stands  squarely 
east  and  west  and  has  two  north  comers,  is  a  latent 
ambiguity,  and  may  be  explained  by  parol  proof. 
lAwrenoe  v.  Hyman,  T9  N.  C.  206. 

So  parol  evidence  is  admissible  to  explain  a  la- 
tent amhlguitv  in  a  deed  or  lease.  Shore  v.  Wilson, 
9  Clark  &F.  565, 669. 

The  extent  of  the  grant  being  rendered  uncer- 
tain by  a  restrictive  clause,  parol  evidence  is  admis- 
aible  to  define  the  extent  of  the  demise,  Hutchins 
▼.  Scott,  2  Mees.  &  W.  816;  Wood,  Landlord  &  Ten- 
ant, p.  408. 

So  it  is  competent  to  show  by  parol  evidence  to 
what  premises  the  lease  applies,  when  an  ambiguity 
arises  from  intrlnsio  droumstanoes  (Harris  v.  Dub, 
S7  Ga.  77:  Sargent  v.  Adams,  8  Gray,  72);  or  what 
premises  are  understood  to  be  embraced  in  the  gen- 
eral description  of  premises.    Hutchins  v.  Soott,  2 
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Mees.  &  W.  816;   Hitohin  v.  Groom,  6  C.  B.  615. 

Whether  certain  premises  are  or  are  not  embraced 
in  the  lease,  when  the  lease  does  not  explicitly  de- 
scribe them,  is  always  open  to  parol  proof.  Craw* 
ford  V.  Morris,  5  Gratt.  90;  Guy  v.  Barnes,  29  Ind. 
108;  Corbett  v.  OosteUo,  8  La.  Ann.  427;  D^Aquin  v. 
Barbour,  4  La.  Ann.  441;  Chamberlain  v.  Letson,  6 
N.  J.L.452. 

It  may  be  proved  by  parol  to  have  been  intended 
by  the  parties  to  include  only  so  much  of  the  build- 
ing as  was  fitted  up  as  a  hotel,  and  not  the  separate 
shops  which  occupied  the  whole  of  the  ground 
floor,  except  the  entrance  to  thehoteL  Sargent  v. 
Adams,  8  Gray,  72. 

But  if  the  description  itself  affords  ample  means 
of  ascertaining  or  defining  the  premises  intended 
to  pass,  it  is  not  competent  to  show  by  parol  that 
the  lease  was  intended  to  apply  to  other  premises, 
even  though  there  are  errors  or  inconsistencies, 
and  the  actual  intention  of  the  parties  is  in  opposi- 
tion to  the  strict  letter  of  the  lease.  Tracy  v.  Al- 
bany Exchange  Go.  7  N.  Y.  474;  Barton  v.  Dawes, 
10  C.  B.  2fa;  Vose  v.  Bradstreet,  27  Maine,  156;  Nor- 
wood V.  Byrd,  1  Rich.  L.  135;  Phillips  v.  Oostiey,  40 
Ahu  486;  Den  v.  Phiihower,  24  N.  J.  L.  796;  McLaugh- 
lln  V.  Bishop,  86  N.  J.  L.  612;  Eggleston  v.  Bradford, 
10  Ohio,  812;  Campbell  v.  Johnson,  44  Mo.  247;  Brat- 
ton  v.  Clawson,  8Strobh.  L.  127;  Meres  v.  AnselUS 
Wlls.  276;  Doe  v.  Webster,  12  Ad.  &  EL  442;  Hope  v. 
Atkins,  1  Price,  148. 
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indeed,  to  be  ascertained  by  extrinsic  evidence, 
find  for  tbat  purpose  sucb  evidence  may  be  re- 
ceived. The  defendant  speaks  of  *Mr.  Ogil- 
vie's  house,'  and  agrees  'to  give  £14,000  for  the 
premises;'  and  parol  evidence  has  always  been 
admitted  in  such  a  case  to  show  to  what  house 
and  to  what  prenoises  the  treaty  related." 

Numerous  other  authorities  might  be  cited 
to  tbe  same  effect,  but  there  is  no  exception  to 
the  rule.  It  is  recognized  and  approved  by 
this  court  in  Colcord  v.  Alexander,  67  111.  581; 
Cornwell  v.  Cornwell,  91  111.  414;  Dougherty 
V.  Pur(7y,18Ill.  206;  darkY,  Powers,  45 111.284. 

In  the  last  two  cases  the  uncertainty  was  held 
to  be  a  latent  ambiguity;  but.  by  the  same  proc- 
ess of  reasoning  adopted   in  the  Dougherty 


Ckue,  the  uncertainty  here  is  also  a  latent  am- 
biguity. The  admissibility  of  parol  proof  in 
such  case  does  not,  however,  depend  upon  the 
distinction  between  patent  and  latent  ambigu- 
ities.    2  Parsons,  Cont.  *560. 

Whether  the  parol  evidence  admitted  below 
goes  to  tbe  extent  of  proving  that  the  number 
^)  was  inserted  in  the  description  by  authority 
of  appelant,  or  whether  for  that  purpose  it 
was  competent,  is  unimportant.  It  was  com- 
petent for  the  purpose,  and  did  tend  to  make 
certain  the  property  intended  to  be  leased;  and 
while,  as  we  have  said,  it  was  wholly  unneces- 
sary to  make  out  the  case,  it  was  not  error  to 
admit  it. 

Aprmcd. 
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The  HENRY  &  COATSWORTH  CO., 

Appt,, 

D.  W.  EVANS  et  al,,  Reapts. 
(....Mo ) 

1.  The  liens  of  sab-coiitraciorst  under  Mis- 
souri Revlfled  Statutes,  1679,  §  31?3,  upon  a  build- 
ing or  improvements  to  secure  payment  for  labor 
or  materials,  aro  not  limited  to  the  amount  fixed 
by  tbe  contract  of  the  owner  with  the  original 
contractor,  and  If  filed  within  the  time  prescribed 
by  statute  are  not  defeated  by  the  facts  that  the 
owner  had  paid  the  original  contractor  the  full 
amount  of  the  contract  price,  and  that  the  con- 
tractor had  paid  out  the  whoie  sum  to  discharge 
other  valid  claims,  reserving  nothing  to  himself. 

t.  There  is  no  constitutional  objection  to 
the  enforcement  of  a  lien  by  a  subcontrac- 
tor who  takes  the  formal  steps  required  by  stat- 
ute, in  a  cose  where  the  owner,  before  knowledge 
or  notice  of  his  demand,  has  paid  to  the  original 
contractor  the  full  amount  of  the  contract  price, 
and  this  has  all  been  applied  by  the  contractor  to 
discharge  other  valid  claims. 

(February  8, 1889.) 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  Circuit  Court  of  Jackson  County  re- 
fusing to  enforce  an  alleged  mechanics'  lien. 
deversed. 

The  case  is  fully  stated  by  the  court. 

Jdeasra.  Traber  &  Gibson,  R.  J.  Ing^ra- 
(Aam,  James  F.  Mister  and  C.  O.  Tiche- 
nor,  for  appellant: 

The  puri>ose  of  the  Mechanics'  Lien  Law  U 
to  protect  the  interest  of  those  least  capable  of 
carini^  for  themselves.  Our  statute  should  be 
liberally  construed  to  that  end. 

De  Witt  V.  Smith,  63  Mo.  2«6. 

Section  8172  of  the  law,  stripped  of  phrases 
unnecessary  for  this  discussion,  is  as  follows: 

/'Every  mechanic  who  shall  do  any  work 
upon  any  building  under  any  contract  with  the 
owner  or  his  contractor,  upon  complying  with 
the  provisions  of  this  article,  shall  have,  for 
his  work,  a  lien  upon  such  building?  and  upon 
the  land  belonging  to  such  owner,"  etc. 

The  language  used  must  govern  the  construc- 
tion of  this  statute. 

Stat6  V.  Diveling,  66  Mo.  379;  Stat^,  v.  Gam- 
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mon,  73  Mo.  426;  Potter's  Dwarris,  pp.  148, 
200;  Sess.  Acts  18{?5,  p.  190;  State  v.  Anderson, 
84  Mo.  527. 

The  statute  is  not  unconstitutional. 

See  Peters  v.  St.  Louis  <fc  i.  M.  R.  Oo,  28 
Mo.  107. 

Mr,  John  K.  Cravens*  also  for  appellant: 

Every  person  who  furnishes  any  materials 
for  any  building,  erection  or  improvement  upon 
land,  under  any  contract  with  the  owner  or 
proprietor  thereof,  or  with  the  contractor  with 
such  owner  or  proprietor,  to  construct  such 
building,  erection  or  improvement,  which  ma* 
terials  are  actually  used  in  such  building,  erec- 
tion or  improvement,  and  who  has  complied 
with  the  provisions  of  article  1,  chap.  47  of  the 
Revised  Statutes  of  1879,  has  a  lien  upon  such 
buildine,  erection  and  improvement  for  the 
value  of  such  materials  unpaid,  and  upon  the 
land  upon  which  the  same  may  be  situated  to 
the  extent  limited  by  section  8172.  The  fact 
that  the  owner  may  have  settled  with  his  im- 
mediate contractor  and,  before  notice  of  such 
claim,  in  good  faith  have  paid  him  the  contract 
price  in  full,  will  not  defeat  the  right  of  the 
materialman  to  have  such  lien. 

Rev.  Stat.  SS^3172,  8191;  Speilman  v.  Shook, 
11  Mo.  340;  Heamann  v.  Porter,  35  Mo.  187; 
Kuhleman  v.  Sehuler,  85  Mo.  142;  Fitzgerald 
V.  T/iomas,  61  Mo.  499-501;  Douglas  v.  St. 
Louis  Zinc  Co,  56  Mo.  388;  Urin  v.  Waugh,  11 
Mo.  412;  Peters  T.  St,  Louis  cfc  /.  M.  R,  Co.  28 
3Io.  107;  Winders.  Caldwell,  55  U.  S.  14  How, 
484  (14  L.  ed.  487). 

Messrs,  Botsford  &  Williams  and  B.  F. 
Deatheraffe,  for  respondent,  Dickinson: 

The  lien  m.  the  subcontractor  rests  upon  and 
is  subordinate  to  the  contract  between  the  owner 
and  contractor. 

Phillips,  Mechanics'  Liens,  2d  ed.  §^  63, 62J; 
Cdmpbell  v.  Scaife,  1  Phila.  187;  Jensen  y. 
Brown,  2  Colo.  694;  Prescoit  v.  Maxwell,  48I1L 
84;  Kling  v.  Railway  Construction  Co,  7  Mo. 
App.  410;  Deardorff  v.  Kverhartt,  74  Mo.  87. 

The  object  of  the  law,  so  far  as  securing  the 
validity  of  the  lien  against  the  owner  is  con- 
cerned when  a  materialman  seeks  to  avail  him- 
self of  the  advantages,  is  that  by  the  notice 
given  the  owner  may  keep  back  enough  of  the 
contract  price  to  indemniry  himself  against  the 
liability. 
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I>e  Witt  y.  Smith,  68  Mo.  267;  Hewitt  y. 
TruiU,  23  Mo.  App.  448. 

Our  Mechanics'  Lien  Law  (art  1,  chap.  47, 
Rey.  Stat.  1879),  if  construed  to  bind  the  own- 
ers' property  in  favor  of  a  subcontractor  where 
the  contractor  has  been  paid  the  contract  price 
in  fuil  due  under  the  contract  between  the 
owner  and  the  contractor,  is  unconstitutional 
and  void.  Where  .there  is  no  contract  between 
the  owner  tM  contractor  no  lien  exists  in  favor 
of  any  materialman  or  subcontractor. 

Eo(and  v.  Centertille,  M.  db  A,  R,  Co,  61^ 
Iowa,  380;  Andrews  v.  Burdiek,  62  Iowa,  714; 
WhiUier  v.  EoUieUr,  64  Cal.  2H8;  (y Donnelly. 
Kramer,  65  Cal.  858;  Turner  v.  Streneel,  70 
Cal.  28;  Wiggins  v.  Bridge,  70  Cal.  487;  Eosen- 
kranz  v.  Wagner,  62  Cal.  164;  Campbell  v. 
Bcaife,  1  Phila.  187. 

Section  4  of  the  Bill  of  Rights,  in  the  Mis- 
souri Constitution  of  1875.  provides  that  **  All 
persons  have  a  natural  right  tu  life,  liberty  and 
the  enjoyment  of  the  gains  of  their  own  indus- 
try." Tf he  phrase,  "  enjoyment  of  the  gains  of 
their  own  industry,"  involves  of  necessity  the 
right  to  make  contracts  and  to  be  secured  in 
tlic  fruits  of  the  same  See  Cooley,  Const. 
Lim.  2d  ed.  p.  893. 

Burlamaqui,  Politic  Law,  chap.  8,§  15;  Qod- 
chnries  v.  Wigeman,  4  Cent.  Rep.  887.  113  Pa. 
431;  Stewart  v.  Wrigfit,  52  Iowa,  837;  Henry 
y.  Hinds,  18  Mo.  App.  497. 

Mr.  R.  B.  Middlebrook,  also  for  respond- 
ent, Dickinson: 

It  is  presumed  that  the  subcontractor  has  no- 
tice of  the  terms  of  the  contract  between  the 
owner  and  the  original  contractor. 

Seott  V.  Cook,  8  Mo.  App.  193;  OamHt  y. 
Berry,  3  ^lo.  App.  206;  Eenrj/  y.  Hinds,  18  Mo. 
App.  497:  Steicart  y.  Wrim,  52  Iowa,  385; 
Greenxcay  v.  Turner,  4  Md.  296;  Jensen  v. 
Brown,  2  Colo.  697,698. 

The  object  of  giving  notice  to  the  owner  by 
subcontractors  is  to  enable  the  owner  to  with- 
hold from  the  original  contractor  sufficient  to 
pay  the  subcontractor. 

Jensen  v.  Brown,  2  Colo.  697,  698;  Melntire 
y.  Barnes,  4  Colo.  285;  Epleif  v.  Scherer,  5 
Colo.  536;  Morrison  y.  Hancock,  40  Mo.  501; 
Colter  V.  Frese,  45  Ind.  96. 

The  lien  of  the  subcontractor  and  mnterial 
men  is  always  in  strict  subordination  to  the 
terms  of  the    original  contmct   between  the 
owner  and  his  immediate  contractor. 

Melntire  v.  Barnes,  4  Colo.  285;  Oarneit  v. 
Berry,  3  Mo.  App.  205. 

Barclay,  J,,  delivered  the  opinion  of  the 
court: 

In  this  action  plaintiff,  a  subcontractor,  seeks 
to  establish,  as  a  lien,  a  demand  for  materials 
furnished  towards  the  erection  of  a  building  on 
land  of  defendant,  Dickinson.  The  exact  con- 
lioversy  presented  for  decision  arises  from  the 
following  undisputed  facts: 

Evans  was  the  original  contractor  with  Dick- 
inson for  the  erection  of  certain  buildings  on 
land  of  the  latter.  Plaintiff,  under  a  contract 
with  Evans,  supplied  materials  used  in  their 
construction.  Plaintiff's  account  therefor  was 
not  paid.  Notice  of  the  demand  was  served 
on  the  owner,  and  the  account  fled  in  due  time 
as  a  lien  on  the  property,  in  accordance  with 
the  Lien  Law. 
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No  defect  in  the  formal  steps  taken  by  plaint- 
iff is  suggested,  but  it  appears  that  the  owner 
had  paid  the  ori^nal  contractor  the  full  amount 
of  the  agreed  price  for  the  buildings  before  no- 
tice or  knowledge  of  plaintiff's  demand,  and 
that  the  contractor  had  applied  that  amount  to 
discbarge  other  valid  claims  against  the  prop- 
erty for  labor  and  materials  furnished,  resery« 
inguothing for  himself. 

The  circuit  court  rendered  a  personal  judg- 
ment for  the  amount  of  plaintiff's  demand 
against  the  contractor  Evans,  but  denied  the 
Claim  for  a  lien  against  the  property.  After 
the  usual  steps  for  a  review  of  that  ruling, 
plaintiff  has  brought  the  case  here. 

It  is  necessary  to  determine  in  this  case 
whether  payment  of  the  full  contract  price,  in 
good  faith,  by  the  owner  to  the  contractor,  in 
the  circumstances  above  described,  prevents  the 
establishment  of  a  lien  against  the  property  by 
a  subcontractor  who  has  furnished  materials 
for  the  erection  of  a  building,  and  otherwise 
complied  with  the  statute. 

The  law  of  this  State  concerning  these  liens 
is  the  product  of  a  gi'adual  development.  Its 
foundations  were  laid  in  our  early  jurispru- 
dence (Laws  Mo.  1804-1824,  p.  803,  chap.  346), 
and  improvements  were  made  thereon  from 
time  to  time  until  its  present  form  was  reached. 
Rev.  Stat.  1879,  chap.  47. 

It  is  unnecessary  to  give  the  details  of  its 
history,  further  than  to  remark  that  its  framers 
embodied  in  it  some  materials  acquired  from 
the  statutes  of  other  States,  and  some  of  the 
products  of  their  own  labor,  forming  thus  a 
composite  structure  in  many  respects  unlike  the 
laws  elsewhere  on  the  subject.  The  points  of 
dissimilarity  must  be  clearly  borne  in  mind  to 
avoid  the  error  of  applying  to  the  interpreta- 
tion of  our  own  statute  decisions  of  courts  in 
other  States  construing  language  quite  differ- 
ent. 

Liens  of  the  kind  mentioned  in  our  statute 
did  not  exist  under  the  common  law  of  En- 
gland. They  are  founded  on  principles  of  nat- 
ural justice  which  the  civil  law  recognized, 
more  tlmn  a  thousand  years  ago,  by  giving 
workncD  nr<d  materialmen  a  similar  right  of 
compensation  (called  a  "  privilege,"  which  took 
precedence  even  over  prior  mortgages)  against 
property  they  had  improved. 

Tlie  .Missouri  statute  undertakes  to  define  the 
facts  which  shall  create  such  a  lien,  and  to  pro- 
vide a  remedy  for  its  enforcement.  It  should 
receive  a  liberal  and  reasonable  construction  to 
effectuate  the  purposes  disclosed  by  its  terms. 
DeWitt  V.  Smith,  63  Mo.  263. 

To  arrive  at  a  sound  interpretation,  we  must 
consider  the  law  in  all  its  parts,  and  ascertain, 
as  best  we  may,  and  give  expression  to,  the 
true  intent  of  the  Legislature.  It  is  our  duty 
to  give  full  effect  to  that  intention  when  dis- 
covered, without  attempting  to  enlarge  or  to 
restrict  the  legislative  meanmg  to  harmonize 
with  any  views  of  our  own  concerning  its  wis 
dom  or  expediency. 

The  first  section  of  the  law  in  question  is  as 
follows  (omitting  the  parts  immaterial  to  this 
case):  **  Every  mechanic  or  other  person,  who 
shall  .  .  .  perform  any  .  .  .  labor  upon,  or 
furnish  any  materials  .  .  .  for,  any  buildings 
...  or  improvements  upon  land  ,  .  .  under 
,  ,  .  any  contract  with  the  owner  ...  or  his 
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•  .  •  contractor  .  .  .  upon  complying  with  the 
provisions  of  this  article,  shall  have  for  his 
.  .  .  labor  done,  or  materials  .  .  .  furnished, 
a  lien  upon  such  building  ...  or  improve- 
ments, and  upon  the  land  belonging  to  such 
owner  ...  on  which  the  same  are  situated 
.  .  .  to  secure  the  payment  for  such  .  .  .labor 
done,  or  materials  •  •  •  furnished."  Rev. 
Slat.  1879.  §  8172. 

It  has  been  already  decided  that  in  no  event 
can  a  subcontractor  assert  a  lien  afi;ainst  the 
property  for  a  k  ^ater  amount  than  tne  reason- 
able market  vajlue  of  the  labor  or  materials  h6 
furnished  towards  the  erection  of  the  building 
or  improvement.  Deardorff  v.  Everharit,  74 
Mo.  87;  Sehulenberg  v.  Prairie  Home  Inst.  65 
Ho.  295. 

But  there  is  nothing  in  this  or  in  any  other 
section  expressly  limitug  the  aggregate  liens  to 
the  amount  which  the  owner  agreed  to  pay  the 
original  contractor  for  the  completed  work;  yet 
such  limitation,  in  definite  terms,  appears  to 
have  been  thought  necessary  by  the  Legislature 
of  other  States  desiring  to  express  that  pur- 
pose in  their  laws.  We  shall  mention  some  of 
mose  statutes  to  indicate  the  differences  between 
them  and  our  own  in  this  particular. 

The  limitation  now  referred  to  has  usually 
assumeci  one  of  two  forms.  In  some  States  the 
clause  conferring  the  lien  U  of  nearly  as  broad 
a  scope  as  our  own;  but  the  limitation  is  sup- 
plied by  another  section,  to  the  effect  that  the 
lien  notice  by  the  subcontractor  to  the  owner 
ihfdl  give  the  former  a  claim  against  and  right 
to  any  sum  *'  due,  or  to  become  due,  under  the 
contract,"  by  the  owner  to  the  contractor. 
Such  was  the  law  of  Colorado  when  the  decis- 
ion in  Jeneen  v.  Brown  (1875),  2  Colo.  697,  was 
announced.  Sess.  Laws  Colo.  1872,  p.  150,  S  6. 

The  law  of  Iowa  was  somewhat  similar  when 
BUwarty,  Wright  (1879),  52  Iowa,  835,  was  de- 
cided; the  language  defining  the  status  of  a 
subcontractor  there  being  as  follows: 

"And,  from  and  after  the  service  of  such 
notice,  his  lien  therefor  shall  have  the  same 
force  and  effect,"  etc.,  "as  a  lien  by  the  con- 
tractor, but  shall  be  enforced  against  the  prop- 
erty only  to  the  extent  of  the  halanoe  due  to 
the  contractor  at  the  time  of  the  service  of  such 
notice  upon  the  owner,  his  agent  or  trustee." 
Code  Iowa  1878,  p.  886,  §  2188. 

In  other  States  this  limitation  has  been  ex- 
pressed as  a  proviso  in  the  section  defining  the 
right  of  lien,  or  as  a  distinct  part  of  the  statute, 
Thus  the  Law  of  1851,  applicable  to  New  York 
City,  contained  the  folloyring  as  a  part  of  the 
sentence  creating  the  lien: 

"But  such  owner  shall  not  be  obliged  to  pay 
for  or  on  account  of  such  house,  other  building, 
or  appurtenances,  in  consideration  of  all  the 
liens  authorized  by  this  Act  to  be  created,  any 
greater  sum  or  amount  than  the  price  stipu- 
lated and  agreed  to  be  paid  therefor  in  and  by 
such  contract"  {f.  c,  the  contract  between  the 
owner  and  original  contractor).  Laws  N.  Y. 
1851,  pp.  953,  954,  g  1. 

In  Illinois  it  was  provided  that  no  claim  of 
any  subcontractor,  etc.,  should  be  a  lien,  "ex- 
cept  so  far  as  the  owner  may  be  indebted  to 
the  contractor  at  the  time  of  giving  such  no- 
tice ...  of  such  claim,  or  may  become  in- 
debted afterwards  to  him  as  such  contractor." 
Rev.  Stat  111.  1874,  chap.  82,  g  33. 
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Kansas  laws  added  this  condition  to  the  righl 
of  lien:  "Provided,  that  the  owner  diall.not 
be  liable  to  such  subcontractor  for  any  greater 
amount  than  he  contracted  to  pav  the  original 
contractor."    Laws  Kan.  1872,  p'.  295,  §  2. 

In  Connecticut  it  was  declared  that  "No 
such  lien  shall  attach  to  any  building  or  its  ap- 
purtenances^ or  to  the  lana  on  which  the  same 
may  stand,  m  favor  of  any  person,  to  a  greater 
amount  in  the  whole  than' tne  price  which  Uie 
owner  agreed  to  pay  for  such  building  and  its 
appurtenances."  Qen.  Stat  Conn.  1875,  p.  860, 
§12. 

Such  limitations,  in  one  or  another  form,  have 
been  in  force  at  different  times  in  many  States. 
Some  of  therb  have  been  changed  by  later 
laws.  They  are  mentioned  here  as  types  of 
the  forms  that  have  been  thought  effective  to 
limit  the  subcontractor's  lien  to  the  amount  due 
under  the  owner's  original  contract,  when  the 
law  makers  so  intended. 

The  case  at  bar  turns,  of  course,  on  the 
proper  construction  of  our  own  law.  The  la^ 
ter  contains  no  such  language  as  has  been 
quoted  from  other  States,  nor  anything  sub- 
stantially similar.  The  question  then  arises 
whether  our  Legislature  intended  a  like  limitar 
tion  to  be  supplied  by  construction.  If  so,  the 
expression  of  that  intent  is  singularly  unfortu- 
nate and  obscure,  when  it  evidently  might  have 
been  very  plain. 

The  terms  of  section  8172,  above  given,  are 
clear  and  comprehensive  in  relation  to  the  ques- 
tion before  us.  They  contain  nothing  suj^- 
gestive  of  any  implied  condition  upon  or  limit- 
ation to  the  right  of  lien  therein  defined.  .  The 
words  of  8  law  are  to  be  taken  in  their  ordi- 
naiT,  usual  and  natural  meaning. 

When  the  Legislature  says  that  a  mechanic 
or  materialman  "shall  have  a  Uen"  (certain 
facts  occumng)  are  we  to  assume,  without 
more,  that  it  meant  thereby  to  say  that  such  a 
lien  should  only  exist  when  the  owner  had  not 
already  fully  paid  the  contractor,  and  in  no 
event  for  more  than  the  original  contract  price? 
Would  not  such  a  ruling,  in  effect,  require 
more  facts  to  be  established  as  essential  to  a 
lien  than  those  mentioned  by  the  law  makers  ? 

So  it  appears  to  us,  and  that  it  is  not  our 
province  to  make  such  additions  to  the  statute. 
If  a  law  is  constitutional,  it  is  our  duty  merely 
to  interpret  and  declare  it,  exactly  as  made  by 
the  legislative  department,  on  which  the  re- 
sponsibility for  its  wisdom  and  policy  rests. 
We  cannot  properly  add  to  it  a  meaning  not 
intended  by  its  terms. 

Let  us  now  consider  such  parts  of  the  con- 
text to  the  section  already  quoted  as  may  throw 
light  on  the  suppc^ed  intention  of  the  Legisla- 
ture  as  to  its  scope.  The  section  requiring  no- 
tice by  the  subcontractor,  in  cases  like  this^ 
should  perhaps  be  noted.    It  is  this: 

"Sec.  8190.  Subcontractors  and  Others  to  Oive 
Notice,  Every  person,  except  the  original 
contractor,  who  may  wish  to  avail  himself  of 
the  benefit  of  the  provisions  of  this  article,  shall 
give  ten  days'  notice  before  the  filing  of  the 
Uen,  as  herein  required,  to  the  owner,  owners 
or  agent,  or  either  of  them,  that  he  holds  & 
claim  aeaipst  such  building  or  improvement, 
setting  forth  the  amount,  and  from  whom  the 
same  is  due." 

This  section  noticeably  omits  any  qualill* 


1869. 


HeKBT  &  COATSWORTH  Co.  Y.  EyANS. 


886 


tfcm  of  the  language  of  section  8172,  regarding 
the  facts  necefisary  to  the  right  of  lien.  It  is 
undoubtedly  intended  to  provide  a  measure  of 
protection  to  the  owner  by  warning  him  of 
such  claims,  so  that  he  may  retain,  from  the 
original  contractor,  enough  of  the  contract 
price  to  indemnify  himself  against  loss.  But 
the  subcontractor  may  file  his  claim  for  a  lien 
(on  notice  as  above)  at  any  time  within  four 
months  after  the  indebtedness  accrues. 

It  is  hence  evident  that  any  payment  b>  the 
owner  to  the  contractor  before  the  time  expires 
for  receiving  the  subcontractor's  notice  will 
not  defeat  the  latter's  right  of  lien,  unless  we 
are  to  interpolate  into  this  section  also  other 
facts  not  mentioned  as  essential  by  the  law 
makers,  namely:  that  such  notice  must  be  given 
before  full  settlement  with  the  original  con- 
tractor, or  that  such  notice  shall  only  give  the 
subcontractor  a  right  to  claim  the  sum  then 
due,  or  thereafter  becoming  due,  to  the  con- 
tractor (as  is  the  law  in  some  other  States). 
This  we  cannot  do  without  violence  to  the 
meaning  of  the  Legislature  as  expressed,  in  this 
regard,  oy  the  phun  language  used. 

The  other  provisions  of  that  chapter  do  not 
enlighten  the  present  controversy,  except  sec- 
tion 8191,  which  is  as  follows:  "In  all  cases 
where  a  lien  shall  be  filed,  under  the  provisions 
of  this  article,  by  any  person  other  tiian  a  con- 
tractor, it  shall  be  the  dutv  of  the  contractor 
to  defend  any  action  brought  thereupon  at  his 
own  expense;  and,  during  the  pendency  of 
such  action,  the  owner  mav  withhold  from  the 
contractor  the  amount  oi  money  for  which 
such  lien  shall  be  filed;  and  in  case  of  judgment 
against  the  owner  or  his  property,  upon  the 
lien,  he  shall  be  entitled  to  deduct  from  any 
amount  due  by  him  to  the  contractor  the 
amount  of  such  judgment  and  cost,  and,  if  he 
shall  have  settled  with  the  contractor  in  full, 
shall  be  entitled  to  recover  back  from  the  con- 
tractor any  amount  so  paid  bj  the  owner  for 
which  the  contractor  was  originally  the  party 
liable."    Rev.  Stat.  §  8191. 

If  tiie  Legislature  intended  that  payment  of 
the  contract  price  to  the  original  contractor 
should  be  a  defense  to  the  lien  demand  of  a 
subcontractor  (as  is  asserted  l^  respondent  in 
this  case),  then  no  such  "Judgment  aniinst  the 
owner  or  his  propertjr"  could  lawfully  be  re- 
covered by  a  subcontractor  after  such  full  set- 
tlement; yet  this  section  assumes  that  such 
judgment  may  properly  be  obtained  and  en- 
forced, and  for  that  reason  gives  the  owner 
a  right  of  action  "to  recover  back  from  the 
contractor  any  amount  so  paid." 

Rending  it  m  connection  with  section  8172, 
we  think  the  conclusion  irresistible  that  the 
Legislature  used  the  broad  language  confer- 
rin|;  the  right  of  lien  with  a  full  appreciation 
of  lis  effect,  and  accordinsly  then  provided  by 
section  8191  for  some  of  its  practical  applica- 
tions. We  consider  these  two  sections  as  ex- 
cluding the  inference  of  any  legislative  intent 
to  limit  the  lien  of  subcontractora  to  the  amount 
fixed  by  the  contract  of  the  owner  with  the  or- 
iginal contractor. 

But  it  is  insisted  that  this  construction  of 
the  law  would  give  it  an  unconstitutional  force 
and  effect.  We  have  found  difiSculty  in  deal- 
ing with  tills  objection  because  of  its  gener- 
ality.    The  only   specific  clauses,  of  either 
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State  or  Federal  Constitution,  with  which  any 
clash  is  suggested,  are  the  federal  prohibition 
against  depriving  any  person  of  property 
"without  due  process  of  law"  (Const.  U.  S. 
Amend.  14),  and  the  section  of  the  Missouri 
Bill  of  Rights  securing  to  all  "the  enjoyment 
of  the  gains  of  their  own  industry."    Sec.  i. 

A  statute  like  ours,  creating  a  lien  on  im- 
proved property  for  the  reasonable  value  of 
the  labor  and  materials  furnished  to  perma- 
nentiy  improve  it,  and  providing  a  mode  for  its 
enforcement  upon  adequate  notice  to  all  parties 
in  interest,  with  an  opportunity  for  a  trial  of 
every  issue  in  court  "as  in  ordinary  civil  ao> 
tions  and  proceedings  in  circuit  courts"  (Rev. 
Stat,  g  8179),  certainly  does  not  deprive  the 
owner  of  such  improved  property  thereof 
"without  due  process  of  law." 

It  is  unnecessary  to  discuss  that  contention 
further,  in  view  of  the  definite  rulingjs  that 
have  been  made  construing  the  meaning  of 
that  provision  of  the  Federal  Constitution. 
Davidson  v.  New  Orleans,  96  U.  B.  97  [24  L.  ed. 
616];  Sfteppard  v.  Sieek,  43  N.  Y.  52;  State  v. 
Addingt(m,  77  Mo.  110. 

It  is  further  urged  that  such  a  construction 
of  tiie  Lien  Law  would  violate  the  Missouri  Bill 
of  Rights,  as  quoted  above.  An  argument  is 
predicated  thereon  against  the  justice  and  policy 
of  the  statute.  It  is  claimed  that  it  abridges 
the  riglit  of  the  owner  to  make  such  contracts 
as  he  pleases,  and  to  enjoy  the  benefits  thereof. 
That  hardships  may  occasionally  result  from 
the  application  of  the  law  to  particular  cases  is 
possible.  That  hardships  would  result  to  others 
without  such  law  is  equally  dear. 

If  the  owner  engages  a  contractor  to  erect  a 
house  for  $5,000,  and  ;the  latter  uses  in  the 
structure  labor  and  materials  worth  $10,000, 
obtained  on  credit  from  othera,  it  is  obvious 
that  some  one  must  sustain  the  loss  occasioned 
by  such  folly  or  fraud.  Without  this  statute 
the  loss  would  often  fall  on  the  subcontractora 
whose  labor  and  materials  have  enhanced  the 
value  of  the  property.  Under  its  provisions, 
the  latter  can  enforce  payment  (from  the  prop- 
erty) for  the  reasonable  value  of  their  labor 
and  materials  used  in  the  building,  not  exceed- 
ing the  prices  they  agreed  to  accept  for  the 
same.  The  owner  can  then  recover  of  the  con- 
tractor any  excess  he  may  be  obliged  thus  to 
pay  beyond  the  original  contract  price. 

A  hardship  to  the  owner  will  only  result  in 
event  the  contractor  be  insolvent,  and  hence 
unable  to  respond  to  such  recovery.  In  that 
case  the  Legislature  has  seen  fit  to  sav  that  the 
loss  should  tall  on  the  owner,  who  selected  the 
contractor  and  has  the  benefit  of  the  improve- 
ments, rather  than  upon  the  subcontractora, 
who  supplied  the  materials  and  labor. 

It  is  an  application  to  such  transactions  of 
the  familiar  legal  principle  that,  when  one  of 
two  innocent  parties  must  suffer  a  loss  bv  rea- 
son of  the  fault  of  a  third,  that  loss  should  be 
borne  by  him  who  gave  the  third  person  power 
to  commit  the  fault.  International  Bank  v. 
German  Bank,  71  Mo.  197. 

The  aim  seems  to  be  to  protect  those  whose 

material  or  labor  has  enhanced  the  value  of 

property,  against  the  business  misfortunes  or 

x>s8ible  frauds  of  any  middle-man,  at  whose 

nstance  thev  furnish  the  same.    It  is  made  the 

nterest  of  the  owner,  for  the  protection  (^  his 
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property  from  liens,  to  see  that  all  valid  debts 
of  that  nature  are  discharged  bj  those  'who  in- 
cur them.  The  law-makers  considered  that,  with 
the  exercise  of  ordinary  prudence,  the  owner 
would  be  in  a  better  position  to  guard  against 
loss  under  this  law  than  subcontractors  would 
be  without  the  law. 

The  owner  may  stipulate  with  the  contractor 
to  defer  his  payment  until  the  time  has  passed 
for  filing  other  liens,  or  to  pay  the  subcontrac- 
tors himself,  or  he  may  take  security  or  any 
other  suitable  steps  that  circumstances  may 
require  for  the  protection  of  himself,  and  of 
those  whose  labor  and  matrTials  enter  into  the 
building,  upon  its  credit. 

On  the  other  hand,  if  the  original  contract 
price  were  the  limit  of  the  liability  of  the  prop- 
erty for  its  improvement,  no  subcontractor 
could  be  sure  of  securing  a  lien,  when  supply- 
ing materials  or  labor,  without  first  ascertain- 
ing, not  only  the  contract  price,  but  also  the 
amount  of  all  other  outstanding  subcontracts. 
Even  then  he  would  assume  the  further  risk  of 
conflict  with  subcontracts  afterwards  made  by 
the  chief  contractor,  which  the  latter  might,  if 
he  saw  fit,  satisfy  first  on  the  contract  account. 
Thus  would  difficulties  and  uncertainties  in  the 
operation  of  the  law  exist  which  we  think  the 
Ijegislature  did  not  intend. 

The  owner's  liberty  of  action  is  not  invaded 
by  the  statute.  He  need  not  employ  an  inter- 
mediary to  erect  his  building;  but,  if  he  does, 
the  law  ingrafts  upon  his  net  certain  conse- 
quences, it  enters  into  and  forms  pnrt  of  his 
agreement  with  the  original  contractor,  so  far 
as  regards  the  subject  matter  to  which  the  stat- 
ute relates. 

By  virtue  of  the  law  the  contractor  is  in- 
vested with  a  power  to  charge  the  property  for 
the  reasonable  value  of  the  labor  and  materials 
supplied  to  it  by  subcontractors.  The  right  of 
lien  arises  from  the  statute,  which  applies,  by 
its  own  force,  to  every  transaction  that  parties 
by  their  voluDtary  action  bring  within  its  terms, 
^o  one  is  deprived  thereby  of  the  "gains  of  his 
own  industry." 

The  legislative  purpose  is  quite  the  contrary. 
It  is  rather  to  prevent  one  man  from  enjoying, 
without  compensation,  the  gains  of  another's 
industry,  in  circumstances  which  the  law-mak- 
ers regard  as  imposing  a  duty  on  the  former  to 
see  that  the  latter  is  paid  therefor. 

The  principle  controlling  this  branch  of  the 
case  has  been  frequently  recognized  and  ap- 
proved in  other  jurisdictions,  in  its  application 
to  this  subject  and  others.  Brietiy  stated,  it  is 
that  contracts  must  be  construed  and  interpret- 
ed according  to  existing  laws,  when  made  in 
relation  to  the  subject  matter  of  those  laws, 
within  their  jurisdiction.  McMurray  v.  Brown, 
91  U.  S.  366  [23  L.  ed.  824]. 

A  familiar  illustration  of  the  principle  is 
found  in  admiralty.  A  bottomry  bond  or 
mortgage  on  a  vessel  may  be  validly  executed, 
yet  the  mariner's  lien  for  subsequent  wa^es  will 
have  priority  over  either,  because  the  law  to 
that  effect  is  assumed  to  have  entered  into  every 
such  instrument  when  made.  1  Conk.  Adm. 
2d  ed.  112. 

Many  other  illustrations  are  at  hand,  but  we 
will  abbreviate  the  statement  of  them  by  mere- 
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ly  citing  the  cases  in  which  they  appear:  8poJ- 
ford  V.  True,  38  Maine,  283;  Langston  v.  Ander- 
son, 69  Ga.  65;  IVeuseh  v.  Shryock,  51  Md.  178; 
WinsUm  v.  UrquTiart,  89  Wis.  260;  VredandY. 
(/Neil,  86  N.  J.  Eq.  899;  8im»  v.  Stafford,  19 
Lea,  484;  Atwood  v.  Williams,  40  Maine,  409. 
In  the  matter  before  us  the  Mechanics'  Lien 
Law  is  assumed  to  be  in  contemplation  of  all 

Earties  making  a  building  contract.  There  is 
ence  no  injustice  in  treating  them  as  having 
accepted  the  consequences  fixed  by  that  law. 

We  conclude  that  there  is  no  constitutional 
objection  to  the  enforcement  of  a  lien  by  a  sub- 
contractor in  such  a  case  as  that  at  bar.  The 
result  we  have  readied  is  reinforced  by  de- 
cisions from  some  other  States,  commenting  on 
the  efTect  of  statutes  like  ours:  f^aird  v.  i^n- 
an,  82  Minn,  858;  Ballouv.  Black,  21  Neb.  147; 
Ainslie  v.  Kohn,  16  Oreg.  871;  Lonkeyw.  Cook, 
15  Nev.  68;  Merritt  v.  Pearson,  58  Ind.  886; 
8/ienandoah  Valley  R.  Co,  v.  Miller,  80  Va.  821; 
Jensen  v.  Brown.  2  Colo.  697;  Hill  v.  Witiricr. 
2  Phila.  72. 

We  have  given  due  consideration  to  the  de- 
cision of  the  Kansas  City  Court  of  Appeals  in 
Henry  v.  Hinds,  18  Mo.  App.  497,  wherein  a 
different  conclusion  was  reached.  Though 
cntertaii;in^  great  respect  for  that  court,  and 
fcr  the  able  writer  of  that  opinion,  we  find 
ourselves  unable  to  adopt  their  views  of  the 
question  presented  by  tlic  present  appeal. 

We  believe  the  effect  of  that  decision  would 
be  to  introduce  into  the  statute  an  implied  re- 
striction of  the  subcontractor's  right  of  lien 
which  the  Legislature  did  uot  intend  should  be 
placed  upon  it.  We  therefore  do  not  accept  it 
as  a  precedent  for  the  decision  of  this  case. 

The  Supreme  Court  of  California  has  also 
announced  a  different  interpretation  of  a  stat- 
ute similar  to  our  own  in  Benton  v.  Conley, 
(1874)  49  Cal.  187,  and  earlier  cases  mention^ 
therein .  That  decision  has  been  expressly  dis- 
approved in  Nevada.  Although  the  same  stat- 
ute had  been  re-enacted  there,  the  supreme 
court  declined  to  follow  such  a  construction 
of  it.     Hunter  v.  Truckee  Lodge,  14  Nev.  82. 

Since  that  decision  was  rendered  the  Legis- 
lature of  California  has  made  several  chan^ 
in  that  law,  the  last  and  most  comprehensive 
being  found  in  the  Acts  of  1884  (Ex.  Sess.)  p. 
143. 

From  the  nature  of  these  amendments,  it 
appears  probable  that  the  law-makers  of  that 
St^itc  do  not  regard  that  ruling  as  a  correct  con- 
struction of  the  intention  they  endeavor  to  ex- 
press with  regard  to  this  subject  in  the  original 
statute. 

At  all  events,  we  do  not  agree  with  the 
views  contained  in  that  decision.  We  regard 
them  as  at  variance  with  the  language  and 
meaning  of  our  law,  for  reasons  that  have  been 
already  stated  in  this  opinion. 

It  follows  that  the  judgment  of  the  trial  court 
should  be  reversed,  and  the  cause  remanded,  with 
directions  to  set  aside  the  finding  in  favor  of 
defendant  on  the  issue  of  the  lien,  and  there- 
upon to  enter  proper  findings  and  a  judgment 
on  the  agreed  case  in  accordance  with  this 
opinion. 

With  the  concurrence  of  all  the  Judges,  tl 
is  so  ordered. 


1880. 
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T.  SEDDON,  Plff.  in  Err,, 

V. 

S.  M.  ROSENBAUM. 

(....Va.....) 

Under  the  seetion  of  the  Statute  of 
Frauds  providing  that  a  contract  **  not  to  be 
performed  within  a  year**  must  be  in  writing,  an 
aerreement  to  sell  corporate  stock  at  the  end  of 
three  years  at  a  certain  price,  and  also  that  the 
Btock  may  be  called  at  any  time  before  expira- 
tion of  three  years,  1b  valid  although  not  in  writ- 
ing. 

(Haroh  28, 1889.) 

ERROR  to  the  Circuit  Court  of  the  City  of 
Richmond,  to  review  a  judgment  in  favor 
of  defendant  in  an  action  upon  a  contract.  Es- 
tersed. 

The  case  is  fully  stated  in  the  opinion  of  the 
€ourt. 
Mr.  W.  W.  Oordon  for  plaintiff  in  error. 
Messrs.  H.  H.  Marshall  and  H«  0«  Can- 
non for  defendant  in  error. 


%  J.,  delivered  the  opinion  of  the  court: 
This' is  a  writ  of  error  to  a  judgment  of  the 
Circuit  Court  of  the  City  of  Richmond  on  the 
13th  day  of  July,  1887. 

The  action  was  assumpsit  upon  a  contract  by 
the  defendant  to  sell  the  plaintiff  250  shares  of 
the  capital  stock  of  the  Richmond  &  Danville 
Railroad  Company  at  the  price  of  $96  per 
share.  The  contract  was  reduced  to  writing 
but  was  not  signed  by  the  party  sought  to  b« 
charged,  and  is  as  follows: 


"8.  M.  R.  [the  defendant]  to  buy  250  shs. 
R.  &  D.  at  80,  and  sell  the  same  to  T.  Seddon 
at  the  end  of  8  years  at  96.  Stock  may  be 
called  at  96  at  any  time  before  expiration  of 
8  yrs." 

There  was  a  demurrer  by  the  defendant, 
which  was  overruled,  and  his  plea  setting  up 
the  Statute  of  Frauds  rejected  by  the  court,  and 
issue  was  Joined  upon  the  plea  of  non  assump- 
sit. Upon  the  trial  the  plaintiff  asked  for  an 
instruction  to  the  jury,  which  the  court  re- 
fused, and  ffave  others  to  which  the  plaintiff 
excepted.  After  hearing  the  evidence,  and  up- 
on the  instructions  of  the  court,  the  jury  ren- 
dered a  verdict  for  the  defendant,  which  the 
plaintiff  moved  to  set  aside  for  reasons  already 
assigned  in  the  other  exception,  which  motion 
the  court  overruled,  and  the  plaintiff  a&rain  ex- 
cepted. Whereupon  the  plaintiff  applied  for 
and  obtained  a  writ  of  error  to  this  court. 

The  first  error  assigned  here  is  as  to  the  ac- 
tion of  the  court  in  refusing  to  give  to  the  jury 
the  instruction  asked  by  him,  which  was  as 
foUows:  "If  the  jury  believe  from  the  evidence 
that  on  or  ahout  the  11th  day  of  March,  1886, 
the  plaintiff  and  defendant  entered  into  an 
agreement  by  which  the  defendant  agreed  to 
buy  250  shares  of  Richmond  &  Danville  Rail- 
road stock,  and  sell  the  same  to  the  plaintiff  at 
$96  per  share,  the  plaintiff  to  take  the  same  at 
the  end  of  three  years  from  the  date  of  the 
aj^recment,  but  with  the  right  to  take  it  at  any 
time  prior  to  the  expiration  of  the  three  years; 
and  it  they  further  believe  that  early  in  the 
month  of  July,  1886,  the  plaintiff,  or  his  duly 
authorized  agent,  demanded  delivery  of  the 


NOTS.— Statute  of  Frauds;  oral  contracts  not  to  be 
performed  within  a  year  are  not  enforceatjUe. 

An  actloa  upon  a  parol  contract  not  to  be  per- 
formed within  one  year  from  the  time  it  was  made 
cannot  be  maintained.  Briar  v.  RobertBon,  1  West. 
Bep.  456, 19  Mo.  App.  66;  Fenton  v.  Emblers,  J3  Burr. 
1278,1281. 

The  statute  was  intended  to  prevent  frauds,  and 
not  to  aid  a  party  in  their  perpetration.  Turner  v. 
Johnson,  13  West.  Rep.  712, 95  Mo.  431. 

A  verbal  contract  within  the  statue  cannot  be 
enforced,  directly  or  indirectly.  Baker  v.  Lauter- 
bach,  10  Cent.  Bep.  104, 68  Md.  64. 

To  make  a  contract  void  within  the  Statute  of 
Frauds  because  not  to  be  performed  within  one 
year.  It  must  afQrmatively  appear,  not  only  that  it 
may  not  be,  but  that  it  cannot  be,  performed  with- 
in that  time  (Walker  v.  Johnson,  96  U.  S.  424, 24  L. 
ed.  ^^4);  that  its  stipulations  are  not  to.be  performed 
within  a  year  after  the  making  (Rev.  Stat.  1881, 
f9  4904,  4910;  Hlnkle  v.  Fisher,  1  West.  Rep.  859, 104 
Ind.  84);  it  must  appear  that  the  parties  expressly 
and  specifically  agreed  against  i)erf  ormance  within 
a  year.    Horner  v.  Frazier,  8  Cent.  Rep.  700, 65  Md.  L 

A  parol  contract  will  not  be  adjudged  void  by 
reason  of  the  Statute  of  Frauds,  unless  it  appears 
that,  fairly  and  reasonably  interpreted,  it  does  not 
admit  of  performance  within  the  year.  Franidln 
Sugar  Co.  v.  Taylor,  87  Kan.  435. 

Where  a  person  had  become  a  subscriber  to  a 
work  which  was  published  in  numbers,  and  could 
not  be,  and  was  not  intended  to  be,  completed  with- 
in a  year,  an  action  could  not  be  maintained 
against  him  for  his  subscription,  where  there  was 
no  written  contract  signed  by  him  according  to  the 


statute.  Herrln  v.  Butters,  20  Maine,  119;  Saunders 
V.  Kastenbine,  6  B.  Mon.  17;  Peters  v.  Westborough, 
19  Pick.  365;  Linscott  v.  Mclntire,  15  Maine,  201; 
Hinckley  v.  Southgate,  11  Vt.  428;  Boydell  v.  Drum- 
mond,  11  East,  154, 168;  Sweet  v.  Lee,  4  Scott,  N.  R. 
77;  Roberts  v.  Tucker,  8  Ezch.  632;  Addison,  Cont. 
817. 

One^s  agreement  to  work  for  another  more  than 
a  year,  yet  to  be  paid  at  intervals  of  less,  cannot,  if 
not  in  writing,  be  enforced  as  to  any  part  of  the 
services,  or  for  the  recovery  of  damages  for  the 
non-performance.  Emery  v.  Smith,  46  N.  H.  151; 
Tuttle  v.  Swett,  81  Maine,  555;  Hill  v.  Hooper,  1 
Gray,  181;  Giraud  v.  Richmond,  2  C.  B.  8&5.  See 
Holloway  v.  Hampton,  4  B.  Mon.  416;  Bishop,  Cent, 
p.  517. 

If  the  contract  be  for  more  than  a  year,  the  fact 
that  it  is  defeasible  within  the  year  will  not  take  it 
out  of  the  operation  of  the  statute.  Harris  v.  Porter, 
2  Harr.  (Del.)  27;  Sherman  v.  Champlain  Transp. 
Co.  81  Vt.  162;  First  Baptist  Church  v,  Brooklyn  F. 
Ins.  Co.  19  N.  Y.  805;  1  Addison,  Cont.  p.  818. 

Contingent  performance  after  a  year. 
Where  the  agreement  is  to  be  performed  upon  a 
contingency,  after  the  year  a  note  is  necessary. 
Wells  V.  Horton,  12  Moore,  182,  183, 4  Bing.  43,  44, 
Smith  V.  Neale,  2  C.  B.  N.  S.  67,  26  L.  J.  N.  8.  (C.  P.) 
148.  See  Izard  v.  Middleton,  1  Dcsaus.  £q.  (S.  C.) 
116;  Bell  V.  Hewitt,  24  Ind.  280;  Quackenbush  v. 
Ehle,  5  Barb.  469;  Thompson  v.  Gordon,  8  Strobh.  L. 
196;  King  v.  Hanna,  9  B.  Mon.  809;  Artcher  v.  Zeb, 
5  Hill,  200;  aark  v.  Pendleton,  20  Conn.  495;  1 
Addison,  Cont.  818. 

Any  contract  by  the  terms  of  which  services  "wiU 
necessarily  extend,  for  however  brief  a  time  b^ 
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See  also  5  L.  R.  A.  623;  9  L.  R.  A.  129;  13  L.  R.  A.  040:  28  L.  R.  A.  520; 
SO  L.  R.  A.  379:  47  L.  R.  A.  385. 
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■took  from  the  defendant  and  tendered  bim 
pay  for  the  same,  and  that  the  defendant  re- 
fused to  deliver  the  said  stock,  then  the  Jury 
must  find  for  the  plaintiff  an  amount  equal  to 
the  (liiTerenoe  bclween  the  contract  price  and  the 
market  value  of  the  stock  at  the  time  of  the 
refusal  to  deliver  the  same;"  and  in  giving  to 
the  jury  in  lieu  thereof  an  instruction  that  the 
said  contract  was  void  under  the  Statute  of 
Frauds,  unless  the  jury  should  believe  from 
the  evidence  that  it  was  in  writing  and  signed 
by  the  defendant  or  his  duly  authorized  agent, 
as  being  obnoxious  to  the  seventh  clause  of  the 
2840th  section  of  the  Virginia  Code,  which 
provides  that  no  action  shall  be  brought  upon 
any  agreement  that  is  not  to  be  performed 
within  a  year,  unlets  the  agreement,  or  some 
memorandum  or  note  thereof,  be  in  writing 
and  signed  by  the  party  to  be  charged  thereby, 
or  his  agent,  etc. 

Our  Statute  of  Frauds  and  Perjuries  cor- 
responds to  the  English  Statute  of  29  Car.  II. , 
chap.  3,  which  an  eminent  writer  of  that  realm 
designates  as  the  most  important  and  most 
beneficial  piece  of  judicial  legislation  of  which 
England  can  boast  Lord  Campbell,  8  Campb. 
Lives  Chan.  880. 

Lord  Nottingham,  who  is  styled  **  the  father 
of  English  equity,"  claims  to  have  introduced 
the  bill  in  the  Lords'  House,  while  its  original 
conception  has  long  been  popularlv  Imputed 
to  Lord  Hale  and  air  Leoline  Jenkins.  Aah 
V.  Abdy,  3  Swanst.  664;  Windham  v.  Chetwynd, 
1  Burr.  418. 

And  the  proper  construction  of  the  law  has 
been  considered  and  debated  in  a  vast  number 
of  cases,  so  that,  as  is  said  by  an  eminent  au- 
thor of  our  own  times  (Mr.  Minor,  8d  M.  1.151), 
to  ascertain  the  signification   of    its  several 


clauses  has  cost  an  Immense  sum  of  money — ^a 
subeidy,  it  is  customary  to  say,  for  every  line. 
Wain  V.  Warlters,  5  East,  17. 

Our  statute  of  parol  agreements  oorrespondt 
to  the  4th  section  of  29  Car.  II.  chap.  8.  By 
the  seventh  clause  the  agreements  contemplated 
by  the  statute  are  such  as  on  their  face  have 
their  performance  postponed  beyond  one  year, 
and  not  such  as  may  or  may  not  chance  to  be 
performed  within  that  period. 

In  the  case  of  Peter  v.  Gonvpton  [Skinner, 
858],  1  Smith,  Lead.  Cas.  *482,  the  question 
upon  the  trial  in  an  action  upon  the  case,  upon 
an  agreement,  in  which  the  defendant  prom- 
ised for  one  guinea  to  give  the  plain&ff  so 
many  upon  the  day  of  his  marriage,  was  if  such 
agreement  ought  to  be  in  writing,  for  the  mar- 
riage did  not  happen  within  a  year.  It  was 
held  that  when  the  agreement  is  to  be  per- 
formed upon  a  contingent,  and  it  does  not  ap- 
pear within  the  agreement  that  it  is  to  be  per- 
formed after  the  year,  then  a  note  is  not  neces- 
sary, for  the  contingent  might  happen  within 
the  year;  but  when  it  appears  by  the  whole 
tenor  of  the  agreement  that  it  is  to  be  performed 
after  the  year,  then  a  note  is  necessary,  other- 
wise not.  Francam  v.  Fceter,  Skinner,  826; 
Fenton  v.  Emblere,  8  Burr.  1281,  1 W.  Bl.  853; 
Wells  V.  Horton,  4  Bing.  40;  Smith  v.  Neale,  2 
C.  B.  N.  8.  67. 

But  it  is  insisted  in  this  case  by  the  defend- 
ant in  error  that,  while  the  plaintiff  could  caL 
the  stock  within  the  vear,  by  the  terms  of  the 
agreement  the  defenaant  could  not,  and  that 
upon  the  option  of  the  plaintiff  the  agreement 
might  be  performed  within  the  year,  but  this 
the  defendant  could  not  do,  and  that  the  agree- 
ment, so  far  as  it  was  mutual,  was  beyond  the 
year,  and  came  under  the  statute. 


yond  a  year  from  its  maklnKt  Is  void.  Braceifirdle 
V.  Heald,  1  Barn.  &  Aid.  722;  Kelly  v.  Terrell,  28 
Oa.  &51;  Sooffgrin  v.  Blackwell,  86  Ala.  361;  Nones  v. 
Homer,  2  Hilton,  116;  Ambur^er  v.  Marvin,  4  E.  D. 
Smith,  300:  Little  v.  Wilson,  4  R  D.  Smith,  422; 
Squire  V.  Whipple,  1  Yt.  09;  Hinckley  v.  Southgate, 
11  Vt.  428;  Pitcher  v.  Wilson,  5  Mo.  46;  Drummond 
V.  Burrell,  18  Wend.  807;  Treadway  v.  Smith,  56 
Ala.  345;  Levison  v.  Stix,  10  Daly,  229;  Bemier  v. 
Cabot  Mf If.  Co.  71  Maine,  506. 

For  a  series  of  years, 

A  contract  whereby  a  coach  maker  agrees  to  let 
a  carriage  for  a  term  of  five  years,  in  consideration 
of  an  annual  payment  for  the  use  of  it,  but  which 
by  the  custom  of  the  trade  is  terminable  at  any 
time  within  that  period,  on  payment  of  a  year*s 
hire,  is  an  agreement  not  to  be  performed  withm 
a  year.    Birch  v.  Earl  of  Liverpool,  9  Bam.  ft  C.  892. 

The  possibility  of  defeasance  does  not  make  an 
agreement  for  twelve  years  the  less  an  agreement 
not  to  be  performed  withiu  the  year.  Washington, 
A.  &  G.  8.  Packet  Co.  v.  Sickles,  72  U.  S.  5  WalL  580 
(18  L.  ed.  550). 

Contrad  for  one  year  to  eommenee  on  a  future  day, 

void. 

A  verbal  agreement  to  rent  a  tract  of  land  for  a 
term  of  one  year,  to  commence  at  a  future  day 
stated,  possession  never  having  been  taken  there- 
under and  no  money  or  property  having  been  paid 
on  account  of  rent,  begins  to  run  from  the  date  of 
the  contract,  and  is  within  the  Statute  of  Frauds, 
and  not  enforceable.  Briar  v.  Robertson,  1  West. 
Kep.  456, 19  Mo.  Anp.  66;  Bimbaum  v.  Salomon,  28 
Fla.  610. 

8  L.  R.  A. 


A  contract  for  a  year's  Qervloe,  to  be  entered  up- 
on in  the  future,  even  the  next  day,  must  be  in 
writing.  Blanck  v.  Littell,  9  Daly,  208;  Sutclifle  v. 
Atlantic  Mills,  18  R.  I.  480;  Bracegirdle  v.  Heald,  1 
Bom.  ft  Aid.  722;  Snelllng  v.  Lord  Huhtlngfleld,  1 
Cromp.  M.  ft  R.  25.  See  Cawthome  v.  Cordrey,  18  C 
B.  N.  S.  406;  82  L.  J.  N.  S.  C.  P.  158;  Shute  v.  Dorr, 
6  Wend.  204;  Doyle  v.  Dixon,  97  Mass.  208;  Hill  v. 
Hooper,  1  Gray,  181;  and  see  Wiggins  v.  Kelaer,  6 
Ind«  252;  1  Addison,  Cont.  p.  818. 

A(/reements  not  within  the  statute. 

An  agreement  entered  into  about  the  middle  of  a 
certain  month,  to  serve  as  superintendent  for  a 
company  for  one  year  from  the  first  day  of  said 
month,  for  a  certain  sum  payable,  is  a  contract  to 
be  performed  within  a  year,  and  not  necessary  to  be 
in  writing.  Franklin  Sugar  Co.  v.  Taj'lor,  87  Kan. 
485. 

A  lease  until  such  time  as  the  lessor  shall  pay  the 
lessee  a  certain  indebtedness  is  by  its  terms  neither 
an  agreement  not  to  be  performed  within  a  year, 
nor  one  for  the  leasing  for  a  longer  period,  and 
need  not  be  in  writing.    Raynor  v.  Drew,  72  CaJ.  807. 

Contracts  fttUy  performed  on  one  side  not  within 

the  statute. 

A  full  perf ormanoe  by  one  of  the  parties  within 
the  year  will  take  the  case  out  of  the  statuteu 
Homer  v.  Frazier,  8  Cent.  Rep.  706, 65  Md.  1;  Atchl* 
son,  T.  ft  S.  F.  R.  Co.  v.  English,  88  Kan.  110. 

An  oral  agreement  assigruing  a  patent  right  to 
joint  patentees,  where  the  contract  on  one  side  has 
been  fully  executed,  and  the  patent  issued  in  pur- 
Buanoe  thenjof,  and  the  obligation  to  account  for 
the  profits  results  tf  i*om  the  use  of  the  letters,  and 
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The  accepted  doctrine  in  £n^land  npon  the 
decided  cases  seems  to  bo  that  the  words  in  the 
Blaiute  '*Dot  to  be  performed"  mean  not  to  be 
performed  on  either  side — that  is,  that  an  agree- 
ment does  not  come  within  the  statute,  pro- 
vided that  all  that  is  to  be  done  by  one  of  the 
parties  is  to  be  done  within  a  year— that  is,  that 
on  that  side  the  contract  is  executed. 

Til  is  was  first  hinted  at  in  Braeegirdle  ▼. 
Heaid,  1  Bam.  &  Aid.  722,  and  then  distinctly 
ruled  in  DonelUm  v.  Read,  3  Barn.  &  Ad.  899, 
Lime<1ale,  J.,  saying:  '*As  to  the  contract  not 
being  to  be  performed  within  a  year,  we  think 
that,  as  the  contract  was  entirely  executed  on 
one  side  within  a  year,  and  as  it  was  the  inten- 
tion of  the  parties,  founded  on  a  reasonable 
expectation,  Uiat  it  should  be  so,  the  Statute  of 
Frauds  does  not  extend  to  such  a  case." 

In  that  case  there  was  no  time  fixed  for  the 
performance  by  one  party,  but  he  performed 
within  the  year;  the  other  party,  by  the  terms 
of  the  agreement,  was  not  to  perform  except 
at  the  expiration  of  several  years,  he  to  pay  an 
additional  annual  rent  for  the  remainder  of  the 
lease  (of  which  several  years  were  unexpired). 
This  was  established  as  the  prevailing  doctrine 
In  England  by  the  later  case  of  Cherry  v.  Hem- 
ing.  4  Exch.  '631. 

In  that  case,  which  was  decided  at  Michael- 
mas Term,  1849,  in  the  Court  of  Exchequer  of 
Pleas,  the  foregoing  cases  come  under  discus- 
sion. Parke,  &.  said:  "I  am  of  opinion  that 
this  rule  ought  to  be  discharged.  Upon  the 
queiition  whether  this  is  an  instrument  within 
the  Statute  of  Frauds  (an  unsigned  deed),  I 
think  that  Donellan  v.  head  is  an  answer,  and 
that  case  was  in  my  opinion  rightly  decided. 
The  question  then  turned  upon  the  words  'not 


to  be  performed.'  The  court  held  that  they 
meant  not  to  be  performed  on  one  side  or  the 
other,  and  did  not  include  cases  where  the  con- 
tract was  entirely  executed  on  one  side.  This 
was  certainly  in  accord  with  the  opinion  of 
Lord  Tenterden,  Mr,  Justice  Abbott,  in  Brace- 

S'rdie  v.  Heald.  If  Donellan  v.  Real  had 
^en  simply  a  decision  on  a  doubtful  point  I 
should  have  thought  we  ought  to  adhere  to  it, 
because  we  are  bound  by  decided  cases  unless^ 
they  are  manifestly  wrong.  But  I  think  the* 
decision  was  right,  and  the  observations  made 
by  Mr.  Smith  are  not  sudicieiit  to  make  me 
think  it  was  wrong.  Smith,  Contracts,  su- 
pra. Peter  v.  Compton,  which  he  relies  on, 
does  not  support  his  conclusion.  That  case 
only  shows  that,  there  bein^  two  answers  to 
the  Statute  of  Frauds,  Lord  Holt  adopted  one, 
when  the  other  would  also  have  been  com- 
plete"— ^the  other  members  of  the  court  con- 
curring with  Parke,  B, 

This  ruling  has  been  approved  and  followed 
in  many  American  cases,  though  not  uniformly 
so.  Holbrook  v.  Armstrong^  10  Maine,  31;  Rake 
V.  Pope,  7  Ala,  161;  Jokneon  v.  Watwn,  1  Kelly 
(Ga.)  348. 

This  doctrine  is  thus  stated  by  Mr.  Smith 
(Smith,  Contracts,  p.  112):  "When,  however, 
all  that  is  to  be  done  by  one  party,  as  the  con- 
sideration for  what  is  to  be  done  by  the  other, 
actually  is  done  by  the  one  within  the  year, 
the  statute  does  not  prevent  that  party  suing 
the  other  for  the  nonperformance  of  his  pan 
of  the  contract  When  one  has  had  the  full 
benefit  of  the  contract,  the  tew  will  not  permit 
the  other  to  withhold  the  consideration — cit- 
ing numerous  cases,  both  English  and  Amer- 
ican. 


oeaseB  with  the  use,  although  the  agreement  may 
not  be  performed  within  a  year.  Is  not  within  the 
Statute  of  Frauds.  Fraser  v.  Gates,  8  West.  Rep. 
8B8, 118  HI.  W. 

ProiTtefon  no  appiicatinin  to  trantfer  of  interests  in 

reaUu, 

That  proviaion  of  the  Statute  of  Frauds  (Code, 
18664,  Bubd.  6)  which  declares  parol  evidence  in- 
competent to  establish  a  contract  not  to  be  per- 
formed within  one  year,  has  no  application  to  oon- 
tracts  for  the  creation  or  transfer  of  interests  In 
real  estate.   Stem  v.  Nysonger,  60  Iowa,  612. 

Where  the  consideration  of  a  deed  of  land  to  a 
railroad  for  its  right  of  way  Is  a  parol  promise  of  a 
pass  for  life  over  the  railroad,  such  pass  to  be  issued 
annually,  the  promise  is  not  void,  under  the  Statute 
of  Frauds.  A  contract  bounded  either  by  a  '*rea- 
sonable  time,"  or  '*  a  lawsuit "  nead  not  be  In  writ- 
ing.  Niagara  F.  Ins.  €k).  v.  Greene,  77  Ind.  690. 

Antenuptial  offreements. 

An  agreement  in  general  words  to  marry,  or  to 
marry  within  three  years,  is  valid,  but  not  a  prom- 
ise to  marry  after  the  lapse  of  a  year,  unless  it  is  in 
writing.  Nichols  v.  Weaver,  7  Kan.  873;  Derby  v. 
Phelps,  8  N.  H.  616;  Bishop,  €k)nt.  p.  616. 

Most  antenuptial  contracts  are  founded  on  the 
consideration  of  marriage;  but  such  a  contract  not 
on  this  consideration,  if  it  directs  how  property 
shall  be  disposed  of  to  heirs,  is  not  forbidden  to  be 
oral,  since  the  parties  may  marry  and  die  within 
a  year.  Houghton  v.  Houghton,  14  Ind.  506.  See 
Hill  V.  Jamieson,  16  Ind.  125;  Richardson  v.  Pierce, 

7  R.  I.  830;  lyon  v.  King,  11  Met,  411;  Worthy  v. 
Jones,  11  Gray,  168;  Doyle  v.  Dixon,  97  Mass.  203. 

8  L.  R.  A. 


Oral  promise  to  pay  by  bequest, 

A  promise  to  pay  by  bequest,  for  any  valuable 
consideration  is  good  though  oral.  Fenton  v. 
Emblers,  3  Burr,  1278, 1 W.  Bl.  868;  Ridley  v.  Ridley, 
84  Bcav.  478;  Jilson  v.  Gilbert,  28  Wis.  687. 

So  where  one  lor  a  valuable  consideration  agreed 
verbally  to  leave  a  certain  sum  to  another  by  will, 
but  did  not  die  until  fourteen  years  later,  hi^ 
estate  was  held  to  be  bound  thereby.  Ridloy  v. 
Ridley,  84  Beav.  478, 11  Jur.  N.  S.  476;  Jilson  v.  GU- 
bert,  28  Wis.  637. 

Where  performance  toithin  the  year  is  possOtle, 

The  statute  only  extends  to  agreements  which 
cannot  be  performed  within  a  year;  and  a  verbal 
agreement  to  provide  for  a'person  during  bis  life 
is  valid,  inasmuch  as  he  may  die  within  a  year. 
Thorp  V.  Stewart,  44  Hun,  232. 

The  statute  will  not  apply  where  the  contract 
can  by  any  possibility  be  performed  or  completed 
within  the  space  of  one  year,  although  the  parties 
may  have  intended  its  operation  should  extend 
through  a  much  longer  period.  Homer  v.  Frazier, 
8  Cent.  Rep.  703, 66  Md.  1. 

If  an  oral  contract  is  good  on  the  ground  that 
performance  is  possible  within  the  year,  yet  when 
the  year  ends  it  is  not  done,  it  remains  good  the 
same  as  though  this  statute  did  not  exist.  Lari- 
mer V.  Kelley,  10  Kan.  288;  Bishop,  Cont.  p.  618. 

A  promise  to  work  for  one  while  he  lives  may  be 
oral,  or  any  agreement  to  be  performed  at  the 
death  of  another.    Frost  v.  Tarr,  68  Ind.  390. 

A  parol  contract  for  maintenance  during  life  may 
be  executed  within  one  year,  and  hence  is  not 
within  the  statute.  Carr  v.  McCarthy  (Mich.)  14 
West.  Rep.  468;  Bull  v.  McC^ea,  8  B.  Mon.  422;  Ho  w- 


See  also  5  L.  R.  A.  529. 
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If,  by  its  terms  or  by  reasonable  construc- 
tion, a  contract  not  in  writing  can  be  fully 
perfonned  within  a  year,  although  it  can  be 
done  only  by  the  occurrence  of  some  improb- 
able event,  as  the  death  of  a  person  referred 
to,  it  is  not  within  the  statute;  so  if  it  can  be 
performed  on  one  side  within  the  year.  Bland- 
ing  V.  Sargent,  38  N.  H.  239;  Wiggins  ▼.  Keizer, 
6  Ind.  252;  Soggins  v.  JTeard,  81  Miss.  426;  Sug- 
,gett  V.  Cason,  26  Mo.  221;  Burriey  Y.Ball,  24 
Qa.  505;  Sherman  v.  Champlain  Transp,  Go.  81 
Vt.  162;  Wilson  v.  Hay,  18  Ind.  1;  Hill  v. 
Jamieson,  16  Ind.  125. 

Mr.  Bishop  says  (Cont.  p.  587):  "The  lead- 
ing doctrine  under  this  head  is  that  a  writing 
is  essential  or  not  according  as  the  completed 
doing  of  the  thing  must,  by  the  terms  gf  agree- 
ment, necessarily  be  ]postponed  beyond  the 
year,  or  may  fall  within  it."  As,  if  the  per- 
lormance  depends  on  the  death  of  a  person,  or 
the  coming  in  of  a  ship,  or  any  other  contin- 
gent event  which  ma^  or  may  not  transpire 
within  the  year,  no  writing  is  required.  Other- 
wise, if  there  is  a  fixed  date  forward  more  than 
ayear.  See  also  Paris  v.  Strong,  51  Ind.  389; 
Withers  v.  Richardson,  5  T.  B.  Mon.  94. 

In  the  Supreme  Court  of  the  United  States, 
Mr,  Justice  Miller  said  upon  this  subject, 
Walker  v.  Johnson,  96  U.  8.  424  [24  L.  ed. 
884] :  "In  order  to  bring  a  parol  contract  within 
the  statute,  it  must  appear  affirmatively  that 
the  contract  was  not  to  be  performed  within 
the  year." 

In  McPherson  v.  Cox,  96  U.  S.  404  [24  L.  ed. 
746],  it  was  said^in  the  same  court  that  the 
statute  applies  only  to  contracts  which  by  their 
terms  are  uot  to  be  performed  within  that  time. 
To  the  same  end  BxaWhite  v.  ffanchett,  21  Wis. 
415:  Blakeney  v.  Ooode,hO Ohio  St.  850;  Thomas 
V,  Hammond,  47  Tex.  42;  Somerby  v.  Bvntin, 


118  Mass.  279,  and  Jordan  v.  M%Uei\  75  Va.  450; 
1  Benjamin,  Sales,  182. 

In  the  case  of  Washington  Packet  Company  v. 
Sickles,  72  U.  S.  5  Wall.  680  [18  L.  ed.  550],  re- 
lied on  by  the  defendant  in  error,  the  court 
held  that  the  contract,  being  by  its  terms  ex- 
tended beyond  a  year— to  wit,  twelve  years— 
that  it  was  within  the  statute,  notwithstauding 
the  proviso,  if  the  bond  should  last  so  long; 
that  is,  that  the  possibility  of  defeasance  with- 
in the  year  does  not  make  it  the  less  a  contract 
to  be  performed  beyond  the  year.  And  to  the 
same  effect  are  many  other  cases  cited.  Birch 
V.  Earl  of  Liverpool,  9  Barn.  &  C.  892;  Dobson 
v.  Espie,  2  Hurl.  &N.  81. 

This  has  been  often  held,  and  the  reason  is 
that  the  contract  being  one  to  be  performed  by 
its  terms  beyond  the  year  comes  within  the 
statute,  although  it  may  be  defeated  within  the 
year;  a  possible  defeasance  not  affecting  the 
time  when  by  its  terms  it  may  be  performed. 
We  are  dealing  with  the  statute  that  provides 
"any  agreement  that  is  not  to  be  performed 
within  a  year,"  not  any  agreement  that  is  not 
to  l)e  defeated  within  a  year.  And  we  think 
the  distinction  is  clearly  defined  in  reason  as 
well  as  by  the  cases.  If  the  agreement  may  be 
performed  within  a  year,  it  cannot  be  said  that 
by  its  terms  it  is  not  to  be  performed  within  a 
year,  because  it  may  by  its  terms  be  performed 
within  that  time.  But  if  by  its  terms  it  is  to 
be  performed  beyond  the  year,  it  comes  within 
the  statute;  and  that  it  contains  provision  for  a 
possible  defeasance  within  the  year  does  not 
make  it  thereby  capable  of  being  performed 
otherwise  than  as  provided  beyond  the  year. 
To  defeat  is  not  to  perform. 

Bui  it  is  further  arp^ued  that  there  is  an  op- 
tion granted  to  one  side  which  is  not  granted 
to  the  other,  and  there  is  a  want  of  mutuality. 


ard  V.  Burgen,  4  Dana,  187;  Hutchinson  v.  Hutch- 
inson, 46  Maine,  154;  Dresser  v.  Dresser,  85  Barb. 
573:  McCormick  v.  Drummett^  0  Neb.  884.  But  see 
Deaton  v.Tenn.  Coal  ft  R.  Co.  12  Heisk.  660;  Bishop, 
Cont.  p.  516. 

An  undertaking  to  work  for  one  while  a  particu- 
lar agent  is  in  his  employ  u  not  within  the  statute. 
Roberts  v.  Rookbottom  Co.  7  Met.  46. 

Performance  depending  on  eontinoent  events. 

If  performance  depends  on  the  death  of  a  per- 
son, or  the  coming  in  of  a  ship,  or  any  other  con- 
tingent event  which  may  or  may  not  transpire 
within  the  year,  no  writing  is  required:  otherwise, 
if  there  is  a  fixed  'date,  set  forward  more  than  a 
year.  Souch  v.  Strawbridge,  2  C.  B.  808;  Knowl- 
man  v.  Bluett,  L.  R.  9  Ezch.  1;  Russell  v.  Slade,  12 
Conn.  455:  Burney  v.  Bali,  24  G a.  505;  Wiggins  v. 
Keizer,  6  Ind.  262:  Ellicott  v.  Turner,  4  Md.  476; 
Peters  v.  Westborough,  19  Pick.  864;  Soggins  v. 
Heard,  81  Miss.  426;  Foster  v.  ^McO'Blenis,  18  Mo. 
88;  Suggett  v.  Cason,  26  Mo.  221;  Blandlng  v.  Sar- 
gent, 88  N.  H.  289:  Esty  v.  Aldrich,  46  N.  H.  127; 
Moore  v.  Fox,  10  Johns.  244;  Lockwood  v.  Barnes, 
8  Hill,  128;  Broadwell  v.  Getman,  2  Denio,  87; 
Gadsden  v.  Lance,  1  McMuJ.  Eq.  87;  Izard  v.  Mid- 
dleton,  1  Desaus.  Eq.  116;  Thompson  v.  Gordon,  8 
Strobb.  L.  196;  Thouvenin  v.  Lea,  26  Tex.  612; 
Sherman  v.  Champlain  Transp.  Co.  81  Vt  162; 
Blanchard  v.  Weeks,  84  Yt.  689;  Rogers  v.  Bxight- 
man,  10  Wis.  56;  White  v.  Hanchett,  21  Wis.  415; 
Washington,  A.  &  G.  8.  Packet  Co.  v.  Sickles,  72  TJ. 
B.  6  Wall.  580  (18  L.  ed.  650);  Harris  v.  Porter,  2  Harr. 
(Del.)  27;  Comstook  v.  Ward,  22  IlL  248;  Herrin  v. 
8  L.  R.  A. 


Butters.  SO  Maine,  119;  Summerall  v.  Thorns,  8  Fla. 
298;  Shipley  v.  Patton,  21  Ind.  169;  Holbrook  v. 
Armstrong,  10  Maine,  81;  First  Baptist  Church  y, 
Brooklyn  F.  Ins.  Co.  19  N.  Y.  805;  Sutphen  v.  Sut- 
phen,  ao  Kan.  510;  Jordan  v.  Miller,  75  Ya.  442;  Mo- 
Pherson  v.  Cox,  96  U.  S.  404  (24  L.  ed.  746);  Duff  v. 
Snider,  54  Miss.  245;'  Blakeney  v.  Goode,  80  Ohio  St 
850;  Thomas  v.  Hammond,  47  Tex.  42;  Groves  v. 
Cook,  88  Ind.  169;  Chaffe  v.  Benoit,  60  Miss.  84;  Bish- 
op, Cont.  p.  515. 

Contracts  m)t  expected  to  be  performed  within  ons 

vear. 

Upon  dissolution  of  partnership  between  attor- 
neys, an  agreement  by  one  to  wind  up  the  business, 
and  to.pay  the  other  his  share  of  the  fees  collected, 
is  not  within  the  Statute  of  Frauds,  although  at  the 
time  it  was  made  the  partner  did  not  cxfject  that 
all  the  business  would  be  wound  up  in  one  year 
Osment  V.  McElrath,  68  CaL  466.; 

A  parol  contract— one  party  agreeing  to  con- 
struct a  section  of 'gravel  road,  the  other  to  furnish 
the  gravel  and  timber  free  of  cost  and  pay  a  cer- 
tain sum  of  money— is  not  void,  although  by  its 
terms  it  did  not  appear  necessary  to  be  performed 
within  a  year,  or  that  the  amount  was  more  than 
$50,  and  nothing  was  given  or  done  at  the  time. 
Hinkle  v.  Fisher,  1  West.  Rep.  858, 104  Ind.  84. 

So  a  contract  or  greneral  hiring  for  one  year  from 
the  time  of  the  making  of  the  contract,  and  so  on 
from  year  to  year  so  long  as  the  parties  shall  re- 
spectively please  is  not  within  the  provisions  of  th0 
statute.  See  Drummond  v.  Burrell,  13  Wend.  807; 
Beeston  v.  Collyer,  12  Moore,  552,  4  Bing.  809;  Girau4 
V.  Richmond,  2  C.  fi.  885;  Addison,  Cont.  p.  818. 
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If  this  is  so,  then  as  to  all  cases  where  one  side 
graois  an  option  to  the  other,  which  is  not  un- 
usual, the  contract  is  not  binding.  But  it  is 
pressed  further  that  without  the  option  the 
coniract  is  one  to  be  performed  beyond  the 
year.  Grant  it,  and  the  reply  is  (1)  that  such 
is  not  this  contract;  (3)  that  the  provision  which 
this  consideration  excludes  is  the  provision 
which  renders  it  capable  of  bein^  performed 
within  the  year,  and  which  takes  it  out  of  the 
statute;  to  consider  the  contract  with  that  ex- 
cluded is  not  this  case. 


We  think  the  circuit  court  clearly  erred  in 
rejecting  the  plaintiff's  instruction  as  asked, 
and  the  judgment  will  for  that  cause  t)e  re- 
▼eraed,  and  the  case  remanded  to  the  circuit 
court,  with  directions  to  set  aside  the  verdict 
and  grant  a  new  trial  to  the  plaintiff,  at  which 
new  trial,  if  evidence  shall  be  the  same  and 
the  same  instructions  asked  by  the  plaintiff,  it 
must  be  given,  and  the  instruction  given  by 
the  court  at  the  first  trial  is  erroneous  and  must 
not  be  again  given. 

Reverb. 


PENNSYLVANIA  SUPREME  COURT. 


Rosanna  A.  MOE,  Kjf.  in  Err.^ 
Thomas  J.  SMILEY,  Admr.  etc 


(. 


.Pa. 


.) 


1.  The  liHrliility  of  a  person*  under  the  Penn- 
sylvania Act  of  1855,  for  causing  the  death  of  an- 
other by  unlawful  violence  or  negrligence,  does 
not  sorvive  against  his  administrator. 

t.  The  proTiston  of  the  PennavlTaiiia  Con- 
stitatioii,  art*  8t  6  Sit  that  m  case  of  in- 
jvriefl  resulting  in  death  the  right  of  action 
shall  survive,  saves  the  cause  of  action  but  not 
the  liability. 

(March  »,  1889.) 

ERROR  to  the  Court  of  Common  Pleas  of 
Bradford  County,  to  review  a  judgment  of 
nonsuit  in  an  action  to  recover  damages  for  the 
death  of  plaintiff's  husband,  alleged  to  have 
been  caused  by  the  wix)ngful  act  of  defendant's 
decedent.    Affirmed, 

This  action  was  brought  uuder  the  Acts  of 
April  15,  1851.  and  Apnl  28,  1855. 

At  the  trial  (before  Siltser,  P.  J.\  it  appeared 
that  on  July  2,  1887,  one  Lvon  drove  with  a 
horse  and  carriage  to  where  Moe  was  employed 
and  demanded  money  which  he  alleged  that 
Moe  owed  to  him.  An  altercation  endued  and 
Lyon  shot  Moe  and  killed  him.  He  then  drove 
to  his  home  and  shot  himself.  This  action  was 
brought  against  his  administrator. 

Defendant's  counsel  moved  for  a  compulsory 
nonsuit,  upon  the  ground  that  plaintiff  had  not 
made  out  a  cause  of  action  under  the  evidence. 
This  motion  was  granted  and  a  motion  to  take 
off  the  nonsuit  was  refused;  but  a  rule  to  show 
cause  why  it  should  not  be  taken  off  was  granted. 
Subsequently  the  rule  was  discha^^^d  and 
plaintiff  took  this  writ. 

Further  facts  appear  in  the  opinion. 

Mr.  James  Wood,  for  plaintiff  in  error: 

This  action  is  not  brought  "  to  recover  di^m- 
ages  for  injuries  done  to  the  person." 

See  Addison,  Torts,  §  575;  Blake  v.  Midland 
R,  Co.  18  Q.  B.  (83  Eng.  C.  L.)  93;  Pa.  R.  Co. 
V.  Ztbe,  38  Pa.  829;  Fink  v.  Qarman,  40  Pa.  95. 

The  action  then  is  saved  from  abatement  by 
the  Act  of  Februanr  24,  1884,  §  24,  which  pro- 
vides, inter  alia,  tnat  administrators  shall  be 
liable  to  be  sued  in  all  personal  actions  except 
slander,  libel  and  "for  wrongs  done  to  the  per- 
son." 


Noxs—^niat  at  common-law  the  death  of  a  human 
beinflr  is  not  ground  for  an  action  for  damage,  see 
Mobile  Ins.  Go.  v.  Brame,  06  U.  8. 754  C34  L.  eel.  680); 
MisKMiTi  Fao.  B.  Go.  V.  Lewis,  2  L.  K.  A.  68,  note. 

8L.RA. 


Section  21  of  article  8  of  the  Constitution 
provides  that  the  right  of  action  for  injuries 
resulting  in  death  shall  siurvive. 

The  statutes  treat  the  value  of  the  life  lost  as 
a  species  of  property,  to  be  estimated  by  a  pe- 
cuniary standard. 

North  Pa.  R.  Co.  v.  Robinson,  44  Pa.  178. 

The  dutv  of  the  wrone  doer  to  make  compen- 
sation is  plain,  and  the  law  compels  compensa- 
tion to  be  made. 

Pa.  R.  Co.  V.  McQaskey,  28  Pa.  531. 

M€99r%.  William  Maxwell  and  Peek  ft 
Overton,  for  defendant  in  error: 

Since  the  Act  of  1834,  all  prsonal  actions 
survive,  except  actions  for  slander,  libel  ox 
wrongs  done  to  the  person. 

MOler  V.  Wilson,  24  Pa.  128;  Reed  v.  dst,  7 
Sere.  &  R.  183;  Miller  v.  Umbehower,  10  Serg. 
&  R.  30;  2  Addison,  Torts,  Wood's  ed.  p.  538. 

The  cause  of  the  action  being  founded  upon 
a  wron?  done  to  the  person,  it  abated  with  the 
death  of  the  wrong  doer. 

Clarke  v.  McClelland,  9  Pa.  128.  See  Miller 
V,  Wilson,  24  Pa.  114. 

"  It  is  not  the  form  of  the  action,  but  the  sub- 
stance, that  furnishes  the  test  of  survivorship. 
If  the  cause  of  action  is  purely  tortious,  it  di?8 
with  the  person." 

2  Addison,  Torts,  Wood's  ed.  p.  538,  foot 
note  1;  Ott  v.  Kaufman,  10  Cent.  Rep.  107,  68 
Md.  56;  Hegerich  v.  Keddie,  99  N.  T.  267. 


■  Paxaon,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

This  record  presents  a  novel  question.  It  was 
an  action  in  the  court  below  to  recover  dam- 
ages for  the  death  of  plaintiff's  husband,  Au- 
gustus Roderick  Moe,  who  was  murdered  by 
one  Dr.  Randolph  Lyon.  The  latter  committed 
suicide  within  three  hours  after  shooting  Moe. 

The  question  is  whether  an  action  can  be 
maintained  against  the  administrator  of  the 
wrong  doer,  under  the  Act  of  April  15,  1851, 
and  the  Act  of  April  26,  1855. 

These  are  familiar*  Acts,  and  it  is  not  nec.s- 
sary  to  refer  to  them  further  than  to  sav  that 
under  the  former  Act,  whenever  death  shall  be 
occasioned  by  unlawful  violence  or  negligence, 
the  widow  of  such  deceased,  or  if  there  be  no 
widow,  the  personal  representatives,  may  main- 
tain an  action  and  recover  damages  for  the 
death  thus  occasioned.  The  other  Act,  thac  of 
1855,  merely  designates  the  persons  entitle'  to 
recover  under  the  Act  of  1851. 

It  is  very  plain  that  had  Dr.  Lyon  lived  he 
would  have  been  liable  to  an  action  at  the  suit 
of  this  plaintiff  for  the  loss  of  her  husband's 


See  also  20  L.  R.  A.  861;   33  L.   R.  A.  110. 
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life,  aud  for    iu   yaluo.    He  is  dead,   how- 1 
ever,  and  the  question  is.  Does  the  right  of  ac- 
tion surviye  against  his  estate? 

The  plaintiu  in  error  lias  cited  no  authority 
for  such  an  extraordinary  proposition,  for  the 
reason  doubtless  that  none  can  be  found. 

Tbe  28th  section  of  the  Act  of  February  24, 
1884  (P.  L.  77).  provides  as  follows:  "Execu- 
tors or  administrators  shaU  have  power  to  com- 
mence and  prosecute  all  personal  actions  which 
the  decedent  whom  they  represent  might  have 
•commenced  and  prosecuted,  except  actions  for 
slander,  for  libel,  and  for  wrongs  done  to  tbe 
person;  and  they  shall  be  liable  to  be  sued  in 
any  action,  except  as  aforesaid,  which  might 
have  been  maintained  against  such  decedent  if 
he  had  lived." 

It  will  thus  be  seen  that  by  the  express  terms 
of  the  Act  of  1884,  an  executor  or  administra- 
tor cannot  sue  for  injuries  to  the  person  of  a 
decedent,  nor  can  an  executor  or  administrator 
be  sued  for  like  wrongs  committed  by  his  dece- 
dent. This  was  changed  by  the  Act  of  1851, 
above  referred  to,  so  far  as  to  allow  the  widow 
or  personal  representatives  of  a  decedent  to  sue 
for  injuries  resulting  ic  death  from  uolavvful 
violence  or  negligence;  but  it  goes  no  further, 
Aud  does  not  authorize  a  suit  against  the  execu- 
tor or  administrator  of  the  person  guilty  of  such 
"Violence  or  negligence. 

Section  21  of  article  8  of  the  Constitution 
provides  that  in  case  of  such  iniuries  resulting 
in  deaUi,  the  right  of  action  shall  survive.  This 
provision  plainly  means  that  in  such  cases  the 
right  of  action  shall  survive  to  the  personal 
representatives  of  the  injured  partv;  not  that 
the  action  may  be  brought  against  the  executor 
or  administrator  or  the  person  whose  violence 
or  negligence  occasioned  the  injury.  In  other 
words,  it  is  the  cause  of  action,  not  the  liability, 
that  survives. 

It  was  urged,  however,  that  this  action  was 


not  brought  for  a  wron?  done  to  the  person  of 
the  plaintiff's  husband  but  to  tbe  plaintiff  her- 
self by  depriving  her  of  her  husband,  and 
Pennsylvania  Railroad  Company  v.  Zebe,  88  Pa. 
818;  Fink  v.  Oarman,  40  Pa.  97;  North  Pennr 
tylvania  Railroad  Company  r,  Robinson,  44  Pa. 
175,  and  Pennsylvania  Railroad  Company  v. 
JlieCloskey,  28  Pa.  526,  were  cited  in  support 
of  this  position. 

These  were  all  actions  brcugh  against  rail- 
road companies  under  the  Acio  1851  for  in- 
juries caused  b^  negligence;  uud  while  there 
are  expressions  m  some  of  the  opinions  which 
slightly  give  color  to  the  above  contention, 
they  do  not  sustain  it,  nor  were  they  intended 
to.  They  merely  decide  that  a  woman  has 
such  an  interest  in  her  husband's  life  that, 
when  it  is  destroyed  by  unlawful  violeuce  or 
negligence,  she  may  recover  damages  for  his 
death. 

This  is  hj  virtue  of  the  Act  of  Assembly. 
The  right  did  not  exist  at  common  law;  hence, 
she  takes  no  rights]exoept  those  expressly  given 
by  the  statute,  and  the  right  to  sue  the  execu- 
tor or  administrator  of  the  wrong  doer  is  not 
among  tliem. 

It  is  idle  to  say  that  when  a  man  is  killed  by 
unlawful  violence  it  is  not  an  injury  to  his  per- 
son. It  is  for  just  such  injuries  that  the  Act  of 
1851  gives  tbe  right  of  action  to  the  widow,  and 
it  gives  it  to  her  because  the  death  of  her  hus- 
band is  a  pecuniary  loss  to  her.  Indeed,  it  is 
difficult  to  see  how  the  Act  of  1851  can  be  sus- 
tained upon  any  other  ^unds.  And  had  the 
Act  gone  further  and  given  the  right  of  action 
against  the  executor  or  administrator  of  tht 
wrong  doer  this  suit  could  have  been  sustained. 
But  neither  under  the  statute  nor  at  common 
law  ean  she  recover  in  this  case. 

Judgment  affirmed, 

MeCoUam  and  Mitehell»  //.,  absent 
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Rose  L.  HART  WELL,  Respt., 

V. 

NORTHERN  PACIFIC  EXPRESS  CO., 

Appt, 


(; 


.Dak. 


..) 


Under  Dakota  Civil  Code,  I  1261,  pro- 
▼idingf  that  tiie  obligations  of  a  eom- 


NOTB.— O^rrfer ;  eomm(mAa^D  JiabdUy, 
A  common  carrier  cannot  by  contract  relieve  it- 
self from  liability  for  an  Injury  resulttn?  from  the 
negligence  of  Itself  or  servants.  Mo.  Pac.  B.  Co.  v. 
Harris,  07  Tex.  106;  Adams  Express  Co.  v.  Holmes 
(Pa.)  8  Cent.  Eep.  156,  19  W.  N.  C.  671;  Ortt  v.  Minn. 
&  St.  L.  R.  Co.  86  Minn.  8W;  The  Brantford  City,  29 
Fed.  Bep.  373. 

Where  a  railroad  company  receives,  on  a  passen- 
ger train,  property  of  a  passenger  other  than  his 
baggage.  It  is  liable  as  a  common  carrier,  unless 
there  be  fraud  or  concealment.  Hannibal  ft  St.  J. 
K.  Co.  V.  Swift,  79  TJ.  S.  12  Wall.  288  (20  L.  ed.  «8). 

An  unsigned  notice  on  the  back  of  a  receipt  given 
by  a  railroad  company  for  goods  to  be  transported 
by  it,  that  all  goods  and  merchandise  are  at  tbe  risk 
of  the  owners  thereof  while  In  the  company's  ware- 

3L.  R.  A. 


mon  carrier  cannot  be  limited  by  fl^en- 
eral  notice,  and  6 1208,  providing  that,  except 
as  to  the  rate  of  hire,  time,  place  and  manner  of 
delivery,  the  acceptance  of  a  ticket,  bill  of  lading 
or  written  contrHct  shall  not  constitute  an  ao- 
ceptanoe  of  provisions  modifying  the  carrier^ 
obligations,  unless  the  person  accepting  It  mani- 
fests his  assent  by  his  signature,  a  provision  in  an 
express  company's  contract  or  receipt,  exempt- 
ing the  company  from  liability  unless  a  claim 


houses,  does  not  relieve  such  company  from  Its  ob» 
ligations  as  a  common  carrier.  Mich.  Cent.  B.  Co. 
V.  Mineral  Spring  Mfg.  Co.  88  U.  S.  16  WalL  818  (81 
L.  ed.  297). 

The  common-law  obligations  of  a  railroad  com- 
pany to  a  connecting  line  are  the  same  as  to  recep- 
tion, tran8i)ortatlon  and  delivery  of  freight  as  those 
existing  between  a  railroad  company  and  an  Indi- 
vidual shipper.  ShelbyviUe  B.  Go.  v.  LoulsvUie,  a 
ftL.B.Co.82Ky.641. 

A  railroad  company  carrying  packages  for  an  ex- 
press company  cannot  stipulate  for  exemption  from 
liability  for  the  railroad  company's  negligence. 
Bank  of  Ky.  v.  Adams  Expw  Oo.  08  U.8.174  (28L.ed. 

872). 

The  carrier  is  liable  In  all  events  and  for  every  loM 
or  damage,  unless  It  happens  by  the  act  of  Qod,  or 


See  also  8  L.  R.  A.  508. 
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■botild  1)6  presented  in  wiidnir  within  ninety  days 
from  that  date  to  of  no  effect,  where  such  con- 
tract or  receipt  was  alffned  only  by  the  company^ 

agent. 

(February  i,  1880.) 

APPEAL  by  defeDdant,  from  a  ludgment  of 
the  Distinct  Court  of  Ricbland  County  in 
fayor  of  plaintiff  in  an  action  to  recoyer  the 
value  of  a  certain  trunk  and  contents  lost  by 
defendant  while  in  its  i)068e88ion  for  transporta- 
tion.   Affirmed. 

The  case  is  fully  stated  in  the  opinion. 

Mesgn,  John  C.  BuUitt,  Jr.,  and  W.  E. 
Dodfl^e,  for  appellant: 

The  limitation  in  the  receipt  was  yalid  and 
must  be  complied  with  as  a  condition  preced- 
ent to  the  right  to  recover. 

Saut/tern  Erp,  Co.  y.  Cdldwdl,  88  U.  8.  21 
Wall.  264  (22  L.  ed.  556);  Goggin  v.  Kan.  Pae. 
R  Oo.  12  Kan.  416.  See  CoU  v.  W,  U.  Tdeg, 
Co,  88  Minn.  227. 

The  claim  should  have  been  presented  witb- 
In  the  prescribed  time,  eyen  although  the  loss 
occurred  through  defendant's  negligence. 

Southern  Exp.  Co,  v.  Caldtcell,  and  Cole  r, 
W.  U.  Teleg,  Oo,  supra, 

Jfr.W.  S.  Lauder,  for  respondent: 

I^cspondent  was  not  bound  by  the  terms  and 
conditions  of  the  receipt,  for  the  reason  that 
her  "assent  thereto  was  not  manifested  by  her 
signature  to  the  same." 

C  iyil  Code,  Dak.  §  1268. 

When  a  carrier  has  been  orally  notified  of 
the  loss  of  property  consigned  to  it  for  trans- 
portation there  exists  no  lon&er  any  reason  for 
the  rule  requiring  a  written  demand.  "When 
the  reason  of  a  rule  ceases  so  should  the  rule 
itself." 

Id.  §  2068. 


Tripp»  Oh,  J,,  deliyered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  the  plaintiff  for 
recovery  of  the  value  of  a  certain  trunk  and  its 
contents,  lost  by  thetlefendant  express  company 
in  shipping  over  its  line  from  Wahpeton  to 
Wyndmere,  in  the  Territory  of  Dakota.  The 
defense,  so  far  as  it  affects  this  appeal,  was  that 
the  trunk  was  shipped  by  plaintiff  under  an  ex- 
press contract  with  the  defendant  that  the  de- 
fendant, in  case  of  loss,  should  not  be  respon- 
sible in  a  greater  sum  than  $50;  and  that  in  no 
event  should  the  defendant  be  liable  for  loss 
unless  the  claim  therefor  should  be  presented 
to  the  defendant  in  wriiiog,  at  its  office  in 
Wahpeton,  witbio  ninety  days  from  the  time 
of  making  the  contract;  and  that  no  such  claim 
was  ever  made  until  long  after  the  period  of 
ninety  days. 

The  jury  having  returned  a  verdict  of  $50 
and  interest,  under  the  charge  of  the  court,  and 
ludgment  having  been  rendered  thereon  in 
favor  of  the  plaintiff  for  the  amount  of  the  ver- 
dict and  costs,  the  defendant  appealed  to  this 
court,  claiming  that  there  was  no  sufficient  evi- 
dence to  sustain  the  verdict,  in  that  there  was 
no  evidence  of  any  claim,  in  writing  or  other- 
wise, having  been  presented  to  the  defendant 
within  ninety  days,  as  stipulated  in  the  receipt 
^*ven  the  plaintiff,  and  that  the  court  erred  m 
Its  instructions  to  the  jury. 

The  case  shows,  as  it  appears  from  the  ab- 
stract, that  one  Harwood  had  brought  the 
trunk  from  the  State  of  New  York,  and  at 
Wahpeton,  the  end  of  his  journey,  had  deliv- 
ered it  to  the  defendant  express  company,  to 
be  delivered  to  the  plaintiff  at  Wyndmere,  her 
home,  and  that  he  took  from  the  defendant  s 
agent  at  Wahpeton  a  receipt,  which,  among 


the  pubhc  enemy,  or  without  fbult  on  his  port,  un- 
<der  some  express  exception  In  the  bill  of  lading. 
Sweatt  V.  Boston,  H.  ft  B.  B.  Oo.  6  Nat.  Bankr.  Beg. 
iMS;  The  Lady  Pike,  2  Bias.  146;  The  Molly  Mohler,  2 
Bias.  606;  Amies  v.  Stevens,  1  Strange,  128;  The  Dela- 
ware, 81  U.  8. 14  WalL  679  (20  L.  ed.  779);  Elliott  v. 
BoflseU,  10  Johns.  1;  The  Niagara  v.  Oordes,  62  U.  S. 
in  How.  7  a6  L.  ed.  41);  Clark  v.  Barnwell,  68  U.  S. 
12  How.  272  (18  L.  ed.  966);  HoUister  v.  Nowlen,  19 
Wend.  284;  N.  J.  Steam  Nav.  Ck>.  v.  Merchants  Bank, 
47  U.  S.  6  How.  428  (12  L.  ed.  466);  Trent  ft  M.  Nav. 
-Co.  V.  Wood,  4  Doug.  287,  8  Esp.  127;  Sewall  v.  Allen, 
•6  Wend.  886;  Ashmole  v.  Walnrlght,  2  Q.  B.  887;  An- 
spU  v.  Waterhouse,  2  Chitty,  1;  Bretherton  v.  Wood, 
8  Brod.  ft  B.  64;  Hide  v.  Trent  ft  M.  Nav.  Co.  1  Esp. 
■86;  Hinton  v.  Dibbln,  2  Q.  B.  646;  Richardson  v.Win- 
«or,  8  Cliff.  401;  Colt  v.  McMechen,  6  Johns.  160,  5 
Am.  Dec.  200;  Nichoh  v.  DeWolf,  1  R.  1. 277;  Desty, 
Shipping  ft  Admr.  p.  285. 

He  is  liable  for  loss  by  fire  produced  from  other 
-than  natural  causes,  whether  accidentally  or  com- 
municated from  other  vessels  or  from  tbe  shore, 
aod  whether  It  produces  the  motive  power  or  not. 
•Garrison  v.  Memphis  Ins.  Oo.  60  U.  S.  19  How.  816 
(15  L.  ed.  667);  Singleton  v.  Hliliard,  1  Strobh.  L.  303: 
Hall  V.  Nashville  ft  C.  B.  Co.  80  U.  S.  18  WaU.  872  (20 
L.  ed.  606);  Bocktngham  Mat.  F.  Ins.  Co.  v.  Bosher, 
■89  Maine,  268;  Oilmore  v.  Carman,  1  Smedes  ft  M. 
:2T9;  N.  J.  Steam  Nav.  Co.  v.  Merchants  Bank,  47  U. 
8. 6  How.  426  (12  L.  ed.  466);  Hale  v.  N.  J.  Steam  Nav. 
Co.  16  Conn.  680;  The  City  of  Norwich,  8  Ben.  679; 
HolliBter  T.  Nowlen,  19  Wend.  234;  Hunt  v.  Morris, 
4  Murt  0. 8.  (La.)  676;  MUes  v.  CatUe,  6  Bing.  748; 
I^on  T.  MellB,  6  Bast,  426;  Grill  v.  General  Iron 
:8orew  ColUer  Co.  L.  B.  1  a  P.  600. 

Where  the  exemption  was  from  loss  by  flze,  and 


the  goods  were  unloaded  in  transit,  awaiting  reehlp- 
ment,  and  were  lost  b}*  fire,  the  carrier  was  held 
liable  (Robinson  v.  Merchants  Despatch  Transp.  Co. 
46  Iowa,  470);  and  though  he  be  guilty  of  no  neglect, 
but  not  when  caused  by  lightning.  N.  J.  Steam 
Nav.  Co.  T.  Merchauts  Bank,  47  U.  S.  6  How.  426  (12 
L.  ed.  406);  Khig  v.  Shepherd,  8  Story,  848;  Elliott  v. 
Rossell,  10  Johns.  1;  Fatapsoo  Ins.  Co.  v.  Coulter,  28 
U.  S.  8  Pet.  222  (7  L.  ed.  660);  Toulmln  v.  Anderson, 
1  Taunt.  227,  886;  McArthur  v.  Sears,  21  Wend.  190; 
Hyde  v.  Trent  ft  M.  Nav.  Co.  6  T.  K.  880. 

When  a  carrier  contracts  for  exemption  from  lia- 
bility for  injury  from  fire  he  Is  bound  to  exercise 
ordinary  diligence  to  prevent  such  Injury.  Little 
Rock  etc.  R.  Co.  v.  Talbot,  47  Ark.  97. 

A  provision  in  the  bill  of  lading  exempting  the 
railroad  company  from  loss  or  damage  **by  fire  or 
other  casual^,  while  in  transit,  or  in  depots  or 
places  of  transhipment,"  to  goods  shipped,  will  be 
sustained.    Louisville  ft  N.  R.  Co.  v.  Cden,  80  Ala.  88. 

Common  carrier  may  limit  liabQity  by  contract. 

Common  carriers  may  limit  their  liability  by  a 
special  contract  or  special  acceptance  of  the  goods, 
as  to  every  cause  of  Injury  except  negligence.  Gro- 
gan  V.  Adams  Express  Co.  6  Cent  Bep.  800, 114  Pa. 
62a 

In  Texas  the  rule  Is  otherwise.  Gulf,  C.  ft  S.  F. 
B.  Co.  V.  Trawlck,  68  Tex.  814. 

A  carrier  by  special  contract  may  limit  its  liabil- 
ity, except  for  negligence.  Pa.  R.  Oo.  v.  Raiordan, 
12  Cent  Rep.  177, 119  Pa.  677, 21 W.  N.  C.  283. 

It  may  limit  its  liability  to  damage  arishig  on  its 
own  line.  Wabash,  St  L.  ft  P.  R.  Co.  v.  Jageman,  2 
West  Rep.  8I»,  116  HI.  407. 

BUI  of  lading  limiting  liability  signed  only  by  oar- 
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other  proYisionB,  contained  the  following:  "In 
no  event  shall  the  company  be  liable  for  any 
loss  or  damage,  unless  the  claim  thereof  shall 
be  presented  to  them  in  writing  at  this  office 
within  ninety  days  after  t^is  date,  in  a  state- 
ment to  which  this  receipt  shall  be  annexed. 
The  party  accepting  this  receipt  hereby  agrees 
to  the  conditions  herein  contained." 

The  receipt  was  signed  by  the  agent  of  the 
company  at  Wahpeton,  but  was  not  sifi[ned  by 
the  plaintiff,  nor  by  Harwood,  acting  for  her. 
This  receipt  Harwood  says  he  forwarded  in  a 
letter  to  the  plaintiff,  but  she  says  she  did  not 
receive  it;  and  its  contents  were  supplied  by 
secondary  evidence. 

The  court  instructed  the  jury  that  under  the 
contract,  if  the  plaintiff  was  entitled  to  recov- 
er, she  could  not  recover  to  exceed  |50,  with 
interest  at  7  percent  from  the  day  of  shipment 
The  court  further  instructed  the  jurv,  of  which 
defendant  complained,  and  to  which  it  ex- 
cepted, as  follows:  "But  if  you  find  that  a 
claim  was  made  by  the  plalntin,  or  by  anyone 
authorized  to  act  for  her,  to  the  company, 
through  its  agent  at  Wnhpeton,  within  ninety 
days,  and  that  they  had  knowledge  of  the  loss 
of  the  trunk  and  its  contents,  then  you  are  au- 
thorized to  find  a  verdict  for  the  plaintiff. 
Second,  I  will  charge  you,  further,  that  if  you 
find  from  the  evidence  in  the  case  that  a  claim 
was  made  within  ninety  days,  and  the  com- 
pany had  a  knowledge  of  the  loss  of  the  trunk 
within  that  time,  and,  further,  that  this  claim 
was  made  upon  the  agent  at  Wahpeton,  no 
written  demand  is  necessary." 

Under  the  issues,  as  submitted  to  the  Jury, 
they  must  have  found  that  the  claim  was  made 
within  ninety  days;  and  the  defendant  claims 


there  was  no  evidence  whatever  of  any  claim 
in  writing  being  presented  to  the  defendant, 
that  an  oral  claim  was  not  sufficient  under  the 
terms  of  the  contract,  and  that  the  charge  was 
misleading. 

In  reply  to  this,  the  plaintiff  in  this  court 
contends  that  the  charge  was  more  favorable  to 
defendant  than  he  was  entitled  to:  HrHt^  that 
under  our  statute  (§  1283,  Civil  Code)  the  re- 
ceipt in  the  nature  of  a  bill  of  lading  was  not 
a  contract  binding  on  her,  because  her  "con- 
sent was  not  manifested  by  her  signature  there- 
to;" and  second,  that  the  condition  of  the  con- 
tract was  substantially  complied  with. 

Section  1263  of  our  Civil  Code  reads  as  fol- 
lows: "A  passenger,  consignor,  or  consignee, 
by  accepting  a  ticket,  bill  of  lading,  or  written 
contract  for  carriage,  with  a  knowledge  of  its 
terms,  assents  to  the  rate  of  hire,  the  time,  place 
and  manner  of  delivery  therein  stated.  But 
his  assent  to  any  other  modification  of  the  car- 
rier's rights  or  obligations  contained  in  such 
instrument  can  only  be  manifested  by  his  sig- 
nature to  the  same. 

The  language  of  the  section  does  not  seem  to 
be  ambiguous;  and,  if  it  means  what  on  first 
reading  seems  to  be  its  express  meaning,  we 
shall  not  be  required  to  examine  the  evidence 
presented  in  the  abstract  to  determine  whether 
the  terms  of  the  alle^^  contract  were  com- 
plied with.  The  section  comes  from  the  pro- 
posed Civil  Code  submitt^  by  the  New  York 
Commission  to  the  New  York  Lc/^islature,  but 
enacted  for  the  first  time  in  this  Tenitory  in 
1806,  and  in  California  subsequently,  in  187^ 
It  comes  to  us  in  the  same  language  reported 
by  the  commission,  and  was  adopted  by  Cali- 
fornia with  no  material  change.    This  section. 


ricr  sent  to  shipper  after  receipt  of  goods  without 
any  coq tract  limitation  will  not  bind  shipper.  Gen- 
trul  It.  Co.  V.  Dwiffht  Mfg.  Co.  75  Ga.  009;  Guiliaume 
V.  General  Transatlantic  Co.  1  Cent.  Rep.  728, 100  N. 
T.  491;  Snow  v.  ind.  etc.  R.  Co.  7  West  Bep.  ^Bi,  100 
Ind.422. 

A  stipulation  in  the  contract  of  shipment  by  the 
railroad  company,  that  in  the  event  of  the  leas  or 
damage  to  goods  the  company  will  only  be  respon- 
sible for  their  value  at  the  place  and  time  of  ship- 
ment, is  just  and  reasonabte.  Louisville  &  N.  R. 
Co.  v.  Oden,  80  AHu  88.  ^ 

Under  section  1808  of  the  Code,  a  contract  between 
a  railroad  company  and  a  shipper  of  horses,  limit- 
ing the  liability  of  the  company  for  the  horses  to 
an  amount  less  than  their  actual  value,  is  invalid. 
Hart  V.  Chicago  ft  N.  W.  R.  Co.  68  Iowa,  485. 

A  shipping  receipt,  if  intended  to  lessen  or  abridge 
fhe  common-law  liability,  must  be  signed  by  tlie 
shipper  as  well  as  the  carrier.  Burroughs  v.  Grand 
Trunk  R.  Co.  (Mich.)  U  West  Rep.  485;  Dis  Op.  Phi- 
gree  v.  Detroit,  L.  ft  N.  R.  Co.  (Mich.)  0  West.  Hep. 
708. 

The  exceptions  to  the  common-law  liability  being 
made  in  the  bill  of  lading,  and  delivered  to  the  agent 
of  the  plaintiff,  must  be  deemed  to  have  been  agreed 
upon  by  the  parties.  Dorr  v.  N.  J.  Steam  Nav.  Co. 
11 N.  Y.  485;  Griffith  v.  Ingledew,  6  Serg.  ft  R.  429, 
487;  Nelson  v.  Hudson  River  R.  Co.  48  N.  Y.  488. 

BightM  of  carrier  and  thipper  contrdUed  by  contract. 

It  Is  no  longer  open  to  question,  in  this  State,  that 
in  the  absence  of  fraud  or  impoaition,  the  rights  of 
carrier  and  shipper  are  controlled  by  a  contract  in 
writing  delivered  to  the  shipper  by  the  carrier  at 
th^  time  of  the  receipt  of  the  property  for  trans- 
portation.  Squire  v.  N.  Y.  Cent.  R.  Co.  96  Mass.  239; 
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Perry  v.  Thompson,  98  Mass.  248;  Grace  v.  Adaini» 
100  Mass.  505;  Pendergast  v.  Adams  Ezp.  Co.  101 
Mass.  120;  Lawrence  v.  R.  Co.  86  Conn.  68;  iTaiimaTi 
V.  U.  S.  Exp.  Co.  8  Kan.  205. 

When  the  special  contract  is  proved,  the  shipper 
cannot  rely  on  the  common-law  liability  of  the  car- 
rier.   Mich.  Cent.  R.  Co.  v.  Hale,  6  Mich.  248. 

The  owner  of  the  goods  may  rely  upon  the  re- 
sponsibility imposed  by  the  common  law:  but  if  he 
voluntarily  agrees  to  a  stipulation  for  exemption 
from  liability,  which  does  not  cover  Ios^cd  from 
negligence  or  misconduct,  it  may  be  recognized 
and  enforced.  York  Mfg.  Co.  v.  IlL  Cent.  R.  Co.  70 
U.  S.  8  WalL  107  aS  L.  ed.  170). 

The  only  remedy  of  the  shipper  in  case  of  loss  is 
to  sue  for  the  breach  of  the  special  contract.  Shaw 
V.  York  ft  N.  M.  R.  Co.  18  Q.  B.  847;  Austin  v.  R.  Co. 
16  Jur.  670;  Kimball  v.  R.  Co.  26  Vt.  247. 

If  the  shipper  ignores  the  contract  and  sues  upon 
the  common-law  liability,  he  will,  on  proof  of  the 
special  contract,  be  nonsuited.  Latham  v.  Rutley, 
2  Bam.  ft  C.  20;  Austin  v.  R.  Co.  15  Jur.  670;  David- 
son  V.  Graham,  2  Ohio  St.  181;  Ferguson  v.  Capi)eau, 
6  Harr.  ft  J.  894;  Stump  v.  Hutchinson,  11  Pa.  533. 

Contracts  limiting  time  for  bringing  suite^  valid. 

Contracts  limiting  the  time  within  which  suit 
shall  be  brought  for  any  cause  of  action  by  the 
shipper  have  been  sustained  where  the  time  limited 
has  been  five  days,  thirty  days,  and  sixty  days. 
Thompson  v.  Chicago  ft  A.  R.  Co.  4  West.  Rep.  875, 
22  Mo.  App.  82L 

It  is  usual  in  policies  of  Insurance  to  contract* 
that  after  the  right  of  action  has  accrued  action 
must  be  brought  within  some  shorter  period  than 
that  fixed  by  the  Statute  of  Limitations,  and  that 
the  lapse  of  this  period  before  action  is  brought 


188». 


HaBTWELL  y.  NOKTHBBN  PACIFIC  EXFRB86  CO. 


845 


well  as  the  two  immediately  preceding 
(|g§  1261»  1262),  was  founded  on  the  decisions  of 
pTew  York  as  they  existed  when  the  report  was 
submitted;  and  a  reference  to  the  doctrine  of 
these  decisions,  as  well  as  the  rules  of  the  early 
common  law,  which  they  are  claimed  to  have 
followed,  will  serve  to  aid  in  the  construction 
of  the  section  in  question. 

The  rules  of  the  common  law  are  simple  and 
well  defined.  The  carrier  was  always  liable 
for  all  losses,  except  those  occasioned  by  the 
act  of  God  or  the  public  enemy.  He  was  an 
insurer  of  the  property  committed  to  his  cus- 
tody, even  against  fire  and  theft  or  robbery  by 
armed  men.  This  was  on  grounds  of  public 
policy,  to  prevent  conspiracy  of  the  carrier 
with  the  thief  or  trespasser. 

Holt,  Ch,  cA,  in  Gogg»  v.  Bema/rdy  2  Ld. 
Baym.  918,  says:  "This  is  a  politic  establish- 
ment, contrived  by  the  policy  of  the  law  for 
the  safety  of  all  persons  the  necessity  of  whose 
affairs  oolige  them  to  trust  these  sorts  of  per- 
sons, that  they  be  safe  in  their  ways  of  deal- 
ing." 

Lord  Mansfield  says  {Forward  ▼.  Pittard,  1 
T.  H.  27)  the  carrier  was  held  liable  for  such 
loss  "to  prevent  litigation,  collusion,  and  the 
necessity  of  going  into  circumstances  impos- 
sible to  be  unraveled.  The  law  presumes 
against  the  carrier,  unless  he  shows  it  was  done 
by  the  King^s  enemies,  or  by  such  act  as  could 
not  happen  by  the  intervention  of  man;  as 
storms,  lightning,  and  tempests  ...  It  ap- 
pears from  all  the  cases  for  a  hundred  years 
buck  that  there  are  events  for  which  the  car- 
rier is  liable,  independent  of  his  contract.  By 
the  nature  of  his  contract,  he  is  liable  for  all 
due  care  and  diligence,  and  for  any  negligence 


he  is  suable  on  his  contract.  But  there  is  a 
further  degree  of  responsibility  by  the  custom 
of  the  realm;  that  is,  by  the  common  law,  a 
carrier  is  in  the  nature  of  an  insurer." 

Burrough,  «/.,  in  Smith  Y.Borne,  8  Taunt. 
144,  says:  "The  doctrine  of  notice  was  never 
known  until  the  case  of  Forward  v.  Pitiard" 
supra,  from  which  we  quote  the  language  of 
Lord  Mansfield,  which  he  says  he  argued  many 
years  before. 

An  examination  of  that  case  fails  to  show 
any  such  limitation,  or  to  make  any  reference 
to  the  subject  of  notice.  The  doctrine  seems 
first  to  have  been  recognized  that  the  liability 
of  the  carrier  could  be  limited  by  a  special  con- 
tract and  notice  brought  home  to  the  party  in 
1804  {Nicholson  v.  WUlan,  5  East,  507,  by  txyrd 
EUenborou^h),  though  the  doctrine  was  ex- 
pressly denied  by  Lord  Eenyon  in  1793,  in 
Hide  V.  Proprietors^  1  Esp.  36,  in  which  he 
says: 

"Where  a  man  is  bound  to  any  duty,  and 
chargeable  to  a  certain  extent  by  the  operation 
of  law,  in  such  case  he  cannot,  by  any  act  of 
his  own,  discharge  himself." 

And  again,  referring  to  the  common  carrier, 
he  says:  "They  cannot  discharge  themselves 
by  any  act  of  their  own,  as  by  giving  notice, 
for  example,  to  that  effect." 

The  doctrine,  however,  announced  by  Lord 
EUenborough  in  Nicholson  v.  WiHan^  supra, 
seems  to  have  subsequently  obtained,  and  to 
have  been  carried  so  far  as  to  allow  the  com- 
mon carrier  to  cast  off  all  liability  whatsoever. 

And  in  Maving  v.  Todd,  1  Starkie,  72  (1816), 
the  defendant  carrier  having  given  notice  that 
"he  would  not  be  responsible  for  loss  by  fire," 
Lord  EUenborough  nonsuited  the  plaintiff;  re* 


Bball  be  oonolusive  evidence  afirainst  any  olaiin  un- 
der the  policy.  Such  a  condition  is  valid  and  bind- 
iDg-.  Bipley  V.  iBtna  Ins.  Co.  90  N.  Y.  186;  Ames  v. 
N.  Y.  Union  Ins.  Go.  U  N.  Y.  258;  N.  Y.  v.  Hamilton 
F.  Ins.  Co.  39  N.  Y.  46;  Williams  v.  Yt.  Mut.  F.  Ins. 
Ck>.  20  y t  fSSSSt\  Wilson  v.  ^tna  Ins.  Co.  27  Yt.  99; 
Amesbory  v.  Bowditch  Mut.  F.  Ins.  Co.  6  Gray,  596; 
Fullam  V.  N.  Y.  Union  Ins.  Co.  7  Gray«  6;  Peoria  M. 
ft  F.  Ins.  Co.  V.  Whitehlll,  26  HI.  466;  Brown  v.  Roger 
Williams  Ins.  Co.  7  R.  1. 801;  Patrick  v.  Farmers  Ins. 
Co.  48  N.  H.  621;  Portage  Co.  Mut.  F.  Ins.  Co.  v.  West, 
0  Ohio  St.  599;  Portage  Co.  Mut.  F.  Ins.  Co.  v.  Stukey, 
18  Ohio,  465;  Merchants  Mut.  Ins.  Go.  v.  Laorolz,  85 
Tex.  249,  14  Am.  Rep.  870;  Carter  v.  Humboldt  F. 
Ins.  Co.  12  Iowa,  287;  Riddlesbarger  v.  Hartford  F. 
Ina  Co.  74  U.  S.  7  Wall.  886  (19  L.  ed.  257);  Brown  v. 
Savannah  Mut.  Ins.  Co.  24  Ga.  97;  Northwestern  Ins. 
Co.  V.  Phcenlx  Oil  &  Candle  Co.  81  Pa.  448;  Edwards 
V.  Lycoming  Co.  Mut.  Ins.  Co.  75  Pa.  878;  Leadbet- 
tcr  v.  Etna  Ins.  Co.  18  Maine  (1  Sbepl.)  267;  Cray  v. 
Hartford  F.  Ins.  Co.  1  Blatohf.  280;  conibraH,  Eagle 
Ins.  Co.  V.  Laftiyette  Ins.  Co.  9  Ind.  448;  French  v. 
Lzifayottelns  Co.  5  McLean,  461;  Southern  Exp.  Co. 
V.  CnldweU,  88  U.  S.  21  WaU.  264  (28  L.  ed.  656). 

A  clause  contained  in  the  bill  of  lading,  which 
provided  that  no  claim  for  deficdency,  damage  or 
detention  will  be  allowed  unless  made  within 
three  days  after  the  delivery  of  the  goods,  nor  for 
loss,  unless  made  within  seven  days  from  the  time 
tbey  should  have  been  delivered— has  been  held 
valid.  Lewis  v.  Great  Western  R.  Go.  6  Hurlst.  & 
N.867. 

A  clause  virtually  prescribing  a  Statute  of  Lim- 
hations  of  thirty  days  was  sustained  by  the  court 
(Weir  V.  Adams  Exp.  Co.  5  Phila.  855, 21  Legal  Int. 
86;  Boorman  v.  Am.  Ezp.  Co.  21  Wis.  168;  Oppen- 
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heimer  v.  U.  S.  Exp.  Co.  69  HI.  62,  9  Alb.  L.  J.  187: 
Lewis  V.  Great  Western  R.  Co.  6  Hurlst.  &  N.  867; 
Van  Toll  v.  Southeastern  R.  Co.  12  C.  B.  N.  8.  a04 
Eng.  C.  L.)  75;  and  in  other  cases  if  the  claim  was 
not  presented  within  sixty  days.  Wolf  v.  W.  U. 
Teleg.  Co.  62  Pa.  88;  YcAing  v.  W.  U.  Teleg.  Co.  2 
Jones  &  S.  890. 

A  condition  in  a  receipt  that  an  express  company 
should  not  be  liable  for  damage,  unless  a  claim 
should  be  asserted  within  ninety  days,  will  not  limit 
a  company*s  liability  for  refusal  to  pay  money  re- 
ceived on  a  draft  taken  for  collection.  BardweU 
V.  Am.  Exp.  Co.  85  Minn.  844.  And  a  similar  doc- 
trine has  been  applied  to  the  conditions  printed  at 
the  head  of  a  telegraphic  blank.  Breese  v.  U.  S. 
Teleg.  Co.  48  N.  Y.  133;  Young  v.  W.  U.  TeJeg.  Co.  2 
Jones  ft  8.  390;  Wolf  v.  W,  U.  Teleg.  Co.  62  Pa.  83; 
MaoAndrew  v.  Electric  Teleg.  Co.  17  C.  B.  8,  cited  in 
2  Am.  Law  Rev.  615,  where  the  authorities  are  col* 
lected. 

LUMt  for  loss  of  baogage. 

A  carrier  is  liable  for  the  loss  of  the  luggage  of  a 
passenger  whose  fare  was  paid  by  anotber.  Nu- 
gent V.  R.  Co.  5  New  Eng.  Rep.  869,  80  Maine,  62. 

The  fare  paid  by  a  passenger  to  a  carrier  Includes 
transportation  of  his  bagga?e;  and  the  carrier  has 
a  Uen  thereon  for  the  fare,  and  may  detain  the  same 
until  payment  thereof.  Roberts  v.  Eoehler,  80  Fed. 
Rep.  94. 

A  carrier  is  liable  for  the  loss  of  baggage  of  an 
intending  passenger,  delivered  to  it  before  pur- 
chasing a  ticket  on  the  night  before  the  train  was 
to  leave.  Lake  Shore  &  M.  S.  B.  Co.  v.  Foster,  2 
West.  Rep.  209, 104  Ind.  296. 

Carriers  are  liable  for  the  loss  of  baggage  by 
theft,  even  when  shipped  as  freight.   The  State  ot 


See  also  12  L.  R.  A.  318. 
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marking,  however,  tlint  "If  this  nclioii  bad 
been  brought  twenty  years  ago,  the  defendant 
would  have  been  liable,  since  by  the  common 
law  a  carrier  is  liable  in  all  cases  except  two — 
where  the  loss  is  occasioned  by  tiic  act  of  God, 
or  the  Ein^s  enemies,  using  an  overwlielming 
force  which  persons  with  ordinary  means  of 
resistance  cannot  guard  against" — thus  show- 
ing the  departure  that  the  courts  had  made  in 
so  short  a  period. 

In  1880  the  Statute  of  1  Wm.  IV.,  chap.  68, 
among  other  things  enacted:  *'No  public  no- 
tice or  tleclaration  heretofore  made,  or  here- 
olter  to  be  made,  shall  be  deemed  or  construed 
to  limit,  or  in  any  wise  a£fect,  the  liability  at 
common  law  of  any  carriers,  but  that  all  and 
every  such  carrier  shall  be  liable  as  at  common 
law  to  answer  for  the  loss  or  injury  of  the 
property,  any  public  notice  or  declaration  by 
them  made  and  given  contrary  thereto,  or  in 
any  wise  limiting  such  liability,  notwithstand- 
ing." 

It  would  seem,  then,  that  the  common  law 
of  England,  as  it  existed  up  to  the  time  of  our 
Revolution,  did  not  permit  a  carrier  to  limit 
his  liability  by  notice. 

Judge  Bronson  in  HaUister  v.  Nowlen,  19 
Wend.  234-242,  after  reviewing  the  common- 
law  decisions,  and  referring  to  the  innovation 
made  by  Lord  Ellenborough  upon  the  doctrine 
of  notice,  savs:  "The  doctrine  [referring  to  the 
decision  of  Lord  Ellen borou^,  supra]  m  ques- 
tion was  not  received  in  Westminster  Hall 
without  much  doubt;  and,  although  it  ulti- 
mately obtained  something  Uke  a  firm  footing, 


many  of  the  English  Judges  have  expressed 
their  regret  that  it  was  ever  sanctioned  by  the 
courts.  ^  Departing,  as  it  did,  from  the  sim- 
plicity and  certainty  of  the  common-law  rule, 
It  proved  one  of  the  most  fruitful  sources  of 
legal  controversy  which  has  existed  in  modem 
times.  When  it  was  once  settled  that  a  carrier 
might  restrict  his  liability  by  a  notice  brought 
home  to  his  employer,  a  multitude  of  questions 
sprung  up  in  the  courts  which  no  human  fore- 
sight could  have  anticipated.  Each  carrier 
adopted  such  a  form  of  notice  as  he  thought 
best  calculated  to  shield  himself  from  respon 
sibility  without  the  loss  of  employment,  and 
the  legal  effect  of  each  particular  form  of  no- 
tice could  only  be  settled  by  judicial  decision. 
Whether  one  who  had  given  notice  that  he 
would  not  be  answerable  for  goods  beyond  a 
certain  vf^lue,  unless  specially  entered  and  paid 
for,  was  liable  in  case  of  loss  to  the  extent  of 
the  value  mentioned  in  the  notice,  or  was  dis- 
charged altogether;  whether,  notwithstanding 
the  notice,  he  was  liable  for  a  loss  by  negh 
gence,  and,  if  so,  what  degree  of  negligence 
would  charge  him;  what  should  be  sufficient 
evidence  that  the  notice  came  to  the  know^ledge 
of  the  employer;  whether  it  should  be  left  to 
the  jury  to  presume  that  he  saw  it  in  a  news- 
paper which  he  was  accustomed  to  read,  or 
observed  it  posted  up  in  the  office  where  the 
carrier  transacted  his  business;  and,  then, 
whether  it  was  painted  in  large  or  small  letters, 
and  whether  the  owner  went  himself  or  sent 
his  servant  with  the  goods,  and  whether  the 
servant  could  read — tbc.«e,  and  many  other 


New  York,  7  Ben.  460;  Walsh  v.  The  H.  IL  Wrifirht, 
Newb.  4SL  > 

The  liability  for  loss  of  baggage  extends  only  to 
such  as  is  delivered  to  the  care  of  the  carrier  or  his 
agents.  Bianchard  v.  Isaacs,  8  Barb.  888:  Packard 
V.  Getman,  6  Cow.  757;  The  B.  E.  Lee,  2  Abb.  U.  S. 
51:  Tower  v.  Utica  ft  8.  R.  Co.  7  Hill,  47:  and  see 
Eppe  V.  Hinds,  27  Miss.  667;  Maclln  v.  N.  J.  Steam- 
boat Co.  9  Am.  Law  Reg.  N.  8. 288. 

The  burden  of  proof  of  exemption  from  respon- 
sH^pity  for  the  safety  of  the  passenger  or  loss  of 
bagR afire  is  upon  the  carrier.  The  Elvira  Harbeck, 
2  Blatchf .  888;  Baltimore  &  O.  R.  Co.  v.  Harris,  79 
U.  8.  \2  WalL  85  (20  L.  ed.  850);  Dorr  v.  N.  J.  Steam 
Kav.  Co.  11  N.  Y.  485;  Bostwick  v.  Champion,  U 
Wend.  571;  Bean  v.  Green,  12  Maine,  422;  Quimby  v. 
Vanderbilt,  17  N.  Y.  306;  Bissell  v.  Mich.  S.  &  N.  L 
R.  Co.  22  N.  Y.  268;  Champion  v.  Bostwick,  18  Wend. 
175;  Gary  v.  Cleveland  &  T.  R.  Co.  29  Barb.  85;  Najac 
V.  Boston  &  L.  R.  Co.  7  Allen,  829;  Brown  v.  Eastern 
R.  Co.  11  Gush.  97. 

Carriers  of  passengers  may,  by  specific  regula- 
tions brought  to  the  knowledge  of  the  passenger, 
which  are  reasonable,  protect  themselves  against 
liability  as  insurers  of  his  baggage  which  exceeds  a 
fixed  amount  in  value.  N.  Y,  Cent,  ft  H.  R.  R.  Co. 
V.  Fraloff,  100  U.  8. 24  0»  L.  ed.  631). 

What  constitutes  baggage  is  for  the  Jury  to  deter- 
mine, both  as  to  character  and  value,  depending  on 
the  tastes,  habits  and  droumstances  of  the  traveler, 
and  his  convenience  and  necessities.  Fralotf  v.  N. 
Y.  Cent  ft  H.  R.  R.  Co.  12  Blatchf.  488;  Rawson  v. 
Fa.  R.  Co.  2  Abb.  Pr.  N.  8. 220;  McGill  v.  Rowand,  8 
Pa.4Sl. 

The  term  "luggage "as  used  in  the  Civil  Code, 
has  the  same  meaning  as  the  word  **  baggage.** 
Pflster  V.  Cent.  Pac.  R.  Co.  70  CaL  160. 

Money  not  exceeding  a  reasonable  amount,  and  a 
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watch,  are  held  part  of  the  baggage,  and  the  trunk 
the  proper  place  to  keep  them.  Walsh  v.  The  H. 
M.  Wright,  Newb.  496;  Orange  Co.  Bank  v.  Brown, 
9  Wend.  85. 

Valuable  laoee  and  Jewelry  worn  as  part  of  per- 
sonal apparel  are  baggage.  Fraloff  v.  N.  Y.  Gent. 
ft  H.  H.  R.  Co.  10  Blatchf.  16;  The  R.  R  Lee,  2  Abb. 
U.  S.  51. 

Under*the  Civil  Code,  money  belonging  to  a  pas- 
senger on  a  railroad  and  intended  for  trade,  busi- 
nesB,  investment  or  transportation,  and  not  for  ihe 
use  of  the  passenger  while  traveling,  is  not  lug- 
gage.   Rome  R.  Co.  v.  Wlmberly,  75  Ga.  816. 

Where  an  agent  who  checked  the  trunk  of  a  Jew- 
elry salesman,  containing  his  stock  m  trade,  knew 
the  contents,  which  salesman  made  no  effort  to 
conceal,  and  the  trunk  is  stolen,  the  carrier  is  liable 
as  for  loss  of  ordinaiy  baggage.  Jacobs  v.  Tutt,  38 
Fed.  Rep.  412. 

Surgical  instruments  in  the  case  of  surgeon  in 
the  army,  are  baggasre.  Han  oibal  ft  St.  J.  R.  Co.  v. 
Swift,  79  U.  S.  12  Wall.2K2  (20  L.  ed.  428). 

Manuscripts  carried  by  a  student,  author  or  pro- 
fessional man  in  his  trunk  for  study  or  for  business 
are  baggage.  Hopkins  v.  Westoott,  6  Blatchf.  64; 
contra  Hannibal  ft  St.  J.  R.  Co.  v.  Swift,  tupm. 

An  agreement  to  carry  ordinary  baggage  may  be 
implied,  but  cannot  be  extended  beyond  such  things 
as  the  traveler  usually  has  with  him  as  apart  of  his 
baggage,  and  includes  wearing  apparel  and  bed  and 
bedding.  Hopkins  v.  Westoott,  6  Blatchf.  69;  Haw- 
kins V.  Hoffman,  6  Hill,  666;  U.  8.  v.  The  Anna,  8 
Am.  Law  Reg.  421;  Desty,  Shipping  ft  Admr.  p.  268. 

An  emigrant  carrying  as  part  of  his  ordinary  bag- 
gage Jewelry  and  silverware  is  not  a  shipper  there* 
of,  witbm  United  States  Revised  Statutes,  6  4281, 
which  prohibits  any  shipper  of  Jewelry,  etc.,  from 
loading  it  as  baggage  without  notifying  the  master 
of  the  vesseL  Carlson  v.  Oceanio  Steam  Na  v.  Oo.  U 
Cent.  Rep.  308, 100  N.  Y.  850. 
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questious  were  debated  in  the  courts,  wbile  the 

fmblic  suffered  an  almost  incalculable  injury 
D  consequence  of  the  doubt  and  uncertainty 
Tvhich  bung  over  this  import^int  branch  of  the 
law.  See  1  Bell,  Corn.  474.  After  years  of 
litigation.  Parliament  interfered,  in  1830,  and 
relieyed  both  the  courts  and  the  public,  by  sub- 
stantially reasserting  the  rule  of  the  common 
law  ...  If,  after  a  trial  of  thirty  years,  the 
people  of  Great  Britain,  whose  interests  and 
pursuits  are  not  very  dissimilar  to  our  own. 
Lave  condemned  the  whole  doctrine  of  limiting 
the  carrier's  liability  by  a  notice;  if  after  a 
long  course  of  legal  controversy  they  have  re- 
traced their  steps,  and  returned  to  the  sim- 
plicity and  certainty  of  the  common-law  rule 
— we  surely  ou^ht  to  profit  by  their  experience, 
and  shouldf  hesitate  long  before  we  sanction  a 
practice  which  not  only  leads  to  doubt  and  un- 
certainty concerning  the  rights  and  duties  of 
the  parties,  but  which  encourages  negligence, 
and  opens  a  wide  door  to  fraud." 

The  question  in  Hollister  ▼.  ^atcldn,  from 
which  this  quotation  is  made,  was  one  of 
notice— whether  the  carrier  by  general  notice 
could  limit  his  liability  for  the  luggage  of  the 
passenger;  and  in  discussing  this  question  of 
notice  the  learned  Judge  further  uses  tlie  fol- 
lowing pertinent  language:  "Ttie  argument  is 
that  where  a  party  delivers  goods  to  he  carried, 
after  seeing  a  notice  that  the  carrier  intends  to 
limit  his  responsibility,  his  assent  to  the  terms 
of  the  notice  may  be  implied.  But  this  argu- 
ment entirely  overlooks  a  very  important  con- 
sideration. Notwithstanding  the  notice,  the 
owner  has  a  right  to  insist  that  the  carrier  shall 
receive  the  goods  subject  to  all  the  responsi- 
bilities incident  to  his  employment.  If  the  de- 
livery of  goods  under  such  circumstances 
authorizes  an  implication  of  any  kind,  the  pre- 
sumption is  as  strong,  to  say  the  least,  that  the 
owner  intended  to  insist  on  his  legal  rights,  as 
it  is  that  he  was  willing  to  yield  to  the  wishes 
of  the  carrier.  If  a  coat  oe  ordered  from  a 
mechanic  after  he  has  given  the  customer  no- 
tice that  he  will  not  furnish  the  article  at  a  less 
price  than  $100,  the  assent  of  the  customer  to 
pay  that  sum,  though  it  be  double  the  value, 
may  perhaps  be  implied;  4)ut  if  the  mechanic 
had  been  under  a  legal  obligation,  not  only  to 
furnish  the  coat,  but  to  do  so  at  a  reasonable 
price,  no  such  implication  could  arise." 

And  referring  to'the  common  law  he  says: 
"The  doctrine  that  a  carrier  may  limit  his  re- 
Bponsibility  by  a  notice  was  wholly  unknown 
to  the  common  law  at  the  time  of  our  Revolu- 
tion. It  has  never  been  received  in  this  nor  so 
far  as  I  have  observed  in  any  of  the  other 
States."    Id.  2^, 

This  subfect  received  also,  at  the  same  time, 
a  very  careful  consideration  in  Gole  v.  Goodwin, 
19  Wend.  251,  in  which  the  carrier  sought  to 
avoid  his  liability  for  a  trunk  of  the  passenger 
by  notice  brought  home  to  him  that  "all  bag- 
gage is  at  the  risk  of  the  owner." 

Jvdge  Cowen,  after  a  very  elaborate  review 
of  all  the  common-law  decisions,  announced 
his  conclusion  as  follows:  "I  therefoie  think 
the  defendants  in  the  case  at  bar  must  take  the 
consequences  of  their  obligation  as  common 
carriers,  notwithstanding  the   notice   to  the 

f plaintiff.    Admitting  that  the  plaintiff  acceded 
n  the  clearest  manner  to  the  proposition  in  the 
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notice  that  his  baggage  should  be  carried  on 
the  terms  mentioned,  I  think  the  contract  thus 
made  was  void  on  his  part,  as  contrary  to  the 
plainest  principles  of  public  policy.  In  thus 
liolding.  we  follow  Ihe  law  as  it  is  expressly 
admitted  by  the  English  judges  to  have  stood 
at  the  period  when  our  ancestors  declared 
themselves  independent;  and,  while  we  thus 
fulfill  our  constitutional  duty,  we  are  not,  like 
Westminster  Hall,  obliged  to  lament  while  we 
enforce  the  law." 

The  doctrine  of  these  cases  was  extended  in 
Q<mld  V.  mu,  2  Hill,  628,  in  which  a  majority 
of  the  court  held  that  "common  carriers  can- 
not limit  their  liability  or  evade  the  conse- 
quences of  a  breach  of  their  legal  duties  as 
such,  by  a  express  agreement  or  special  accept- 
ance of  the  goods  to  be  transported." 

But  the  court  of  appeals  in  Dorr  v.  Neto 
Jersey  Steam  Navigation  Company,  11  N.  Y. 
485,  affirming  the  doctrine  of  Ilolliuter  v.  Now- 
len,  and  Cote  ▼.  Ooodioin,  ntpra,  denies  the 
doctrine  of  Oould  v.  BtU,  supra,  and  says: 
"That  a  carrier  may, by  express  contract,  restrict 
his  common-law  liability,  is  now,  I  think,  a 
well  established  rule  of  law;"  citing  English 
and  American  cases. 

The  case  of  Dorr  v.  New  Jersey  Steam  Navi- 
gation Company,  supra,  was  one  of  carriage  of 
merchandise  in  which  the  carrier  sought,  by 
notice  contained  in  the  bill  of  lading,  to  limit 
its  liability  as  to  fire,  accidents,  etc.,  holding 
itself  liable  only  "for  ordinary  care  and  dili- 
gence." 

In  BisseU  v.  New  York  Central  Railway  Com- 
pany, 25  N.  T.  442,  this  doctrine  was  extended 
to  allow  the  carrier  to  contract  with  a  passenger 
to  take  upon  himself  the  risk  of  damage  from 
the  negligence  of  the  agents  and  servants  of  the 
carrier.  The  case  was,  however,  decided  by 
a  majority  of  court  only;  Chief  Justice  Denio, 
with  whom  were  Judges  W right  and  Suther- 
land, making  a  vigorous  dissent. 

In  New  Jersey  Steam  Navigation  Company  ▼. 
Merchants  Bank,  47  U.  8.  6  How.  378  [12  L. 
ed.  465],  the  Supreme  Court  of  the  United 
States  held  that  a  provision  in  a  bill  of  lading, 
stipulating  "that  the  carriers  are  not  to  be  re- 
sponsible in  any  event  for  loss  or  damage," 
does  not  exonerate  them  from  want  of  ordinary 
care. 

And  in  Southern  Expreas  Company  ▼.  Cald- 
well,  88  U.  S.  21  Wall  266  [22  L.  ed.  557],  in 
which  a  company  provided  m  its  receipt  that 
it  would  not  be  liable  for  loss  on  any  package, 
etc.,  delivered  to  it,  unless  claim  should  be 
made  within  ninety  days,  the  supreme  court 
held  that  such  contract  was  valid;  and  in  an 
elaborate  opinion  Justice  Strong,  referring  to 
"the  conflict  existing  in  modem  decisions,  as 
to  how  far  the  carrier  may  by  contract  limit 
his  common-law  liability,  says: 

*  'All  the  modem  authorities  concur  in  hold- 
ing that,  to  a  certain  extent,  the  extreme  lia- 
bifity  exacted  by  the  common  law  originally 
may  be  limited  by  express  contract.  The  dif- 
ficulty is  in  determining  to  what  extent,  and 
here  the  authorities  differ.  Certainly  it  ought 
not  to  be  admitted  that  a  common  carrier  can 
be  relieved  from  the  full  measure  of  that  re- 
sponsibility which  ordinarily  attends  his  occu- 
pation without  a  clear  and  express  stipulation 
to  that  effect  obtained  by  him  from  his  em- 
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ployer.  And  even  vhen  such  a  stipulation  has 
been  obtained  the  court  must  be  able  to  see 
that  it  is  not  unreasonable  .  .  .  Hence,  as  we 
have  said,  it  is  now  the  settled  law  that  the  re- 
sponsibility of  the  common  carrier  may  be 
limited  by  an  express  agreement  mnde  with 
his  employer  at  the  time  of  his  accepting  goods 
for  transportation,  provided  the  limitation  be 
such  as  the  law  can  recognize  as  reasonable, 
and  not  inconsistent  with  sound  public  policy. 
This  subject  has  been  so  fully  considered  of 
late  in  this  court  that  it  is  needless  to  review 
the  authorities  at  large. 

In  Toi'k  Manufacturing  Company  v.  llHnoU 
Central  Railroad  Company,  70  U.  8.  8  Wall. 
107  ri8  L.  id.  170],  it  is  ruled  tll^lt  the  common- 
law  liability'  of  a  common  carrier  may  be  lim- 
ited and  qualified  by  special  contract  with  the 
oivner,  provided  such  special  contract  do  not 
attempt  to  cover  losses  bv  negligence  or  mis- 
conduct. And  in  a  still  later  case,  Neio  York 
Cent.  R.  Co.  v.  Lockwood,  84  U.  S.  17  Wall 
857  [21  L.  ed.  627],  where  the  decisions  are  ex- 
tensively reviewed,  the  same  doctrine  is  as- 
serted.  The  latter  case,  it  is  true,  involved 
mainly  an  inquiry  into  the  reasonableness  of 
an  exception  stipulated  for;  but  it  unequivo- 
cally accepted  the  rule  asserted  in  the  first 
mentioned  case.  The  question,  then,  which  is 
presented  to  us  by  this  record  is  whether  the 
stipulation  asserted  in  the  defendant's  plea  is  a 
reasonable  one,  not  inconsistent  with  sound 
public  policy." 

In  Fennsvlvania,  the  right  of  the  carrier  to 
limit  his  liability  by  special  acceptance  is  well 
established.  Atwood  v.  Reliance  Tranap.  Co.  9 
Watts,  87;  Bingham  v.  Rogers,  6  Watts  &  8. 
495;  Laing  v.  Colder,  8  Pa.  479. 

The  decisions  of  the  different  States,  as  will 
"be  seen  without  further  reference,  are  by  no 
means  harmonious;  and  it  affords  a  strong  ar- 
gument in  favor  of  the  propriety  of  settling  the 
conflicting  decisions  by  statute,  as  has  been 
done  in  this  Territory. 

The  decisions  of  the  courts  have  varied,  and 
are  now  conflicting,  as  to  whether  the  common- 
law  liability  of  the  carrier  may  be  limited  (1) 
by  notice  brought  home  to  the  party;  (2)  by 
special  acceptance  of  goods  for  carriage;  (3)  by 
express  contract  between  the  parties. 

There  is  much  diversity  of  opinion  of  the 
courts  how  far  such  liability  may  be  restricted 
or  limited  on  grounds  of  public  policy.  Our 
statute  has  aimed  to  settle  these  conflicting  de- 
cisions. Sections  1261, 1262,  Civil  Code,  read 
as  follows: 

"Sec.  1261.  The  obligations  of  a  common 
carrier  cannot  be  limited  by  general  notice  on 
his  part,  but  may  be  limited  by  special  con- 
tract." 

"Sec.  1262.  A  common  carrier  cannot  be 
exonerated,  bv  any  agreement  mnde  in  antici- 
pation thereof,  from  liability  for  a  gross  negli- 
fcnce,  fraud,  or  willful  wrong,  of  himself  or 
is  servants." 

Section  1268,  supra,  supplements  and  makes 
clear  section  1261. 

Section  1261  is  founded  upon  the  common- 
law  doctrine  as  announced  bv  Justices  Bionson 
and  Cowen  in  HoUister  v.  ifowlen,  and  Cole  v. 
Goodwin,  19  Wend,  supra,  and  denies  the  right 
of  a  common  carrier  to  limit  his  liability  by  a 
general  notice.   It  adopts  the  decision  of  Dorr  v. 
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New  Jersey  Steam  Navigation  Company,  supra, 
in  so  far  as  it  promulgates  the  rule  of  allowing 
the  carrier  to  limit  his  liability  by  special  con- 
tract; but  it  limits  and  qualifies  that  case  in  so 
far  as  it  applies  to  a  case  of  bill  of  lading  ac- 
cepted by  the  shipper,  by  providing  in  section 
12o3  that  the  shipper  who  does  not  sign  the 
bill  of  lading  or  contract  of  carriage  consents, 
by  accepting  it,  only  to  the  rates  oi  hire,  time, 
place,  and  manner  of  delivery. 

If  the  carrier  desires  him  to  assent  to  any 
modification  of  his  common-law  liabilities  con- 
tained in  such  instrument  beyond  this,  he  must 
require  it  to  be  signed  by  the  shipper;  in  other 
words,  passenger  tickets,  bills  of  lading,  and 
written  contracts  for  carriage  are  not  * 'special 
contracts,"  within  the  meamngof  section  1261, 
that  can  limit  the  obligations  of  the  common 
carrier,  unless  the^r  are  signed  by  the  passenger, 
consignor,  or  consignee. 

These  two  sections  prescribe  the  manner  in 
which  the  liability  of  the  common  carrier  may 
be  limited,  and  section  1262  prescribes  the  ex- 
tent to  which  that  liability  may  be  limited.  It 
limits  the  right  of  parties  in  advance  of  car- 
riage to  agree  to  exonerate  from  liability  for 
gross  negligence,  fraud  or  willful  wrong  of  the 
carrier  or  his  servants.  All  contracts  to  relieve 
from  gross  negligence,  fraud,  or  willful  wrong, 
on  the  part  of  the  carrier  or  his  servants,  are 
by  the  terms  of  this  statute  expressly  prohib- 
ited. 

The  object  of  this  section  is  obvious.  They 
settle  for  this  Territory  the  conflicting  decisions 
of  the  common  law.  They  make  unnecessary 
any  discussion  of  the  l)etter  rule,  worked  out 
by*  the  learned  decisions,  to  meet  a  fancied 
necessity  for  modification  of  that  laid  down  by 
the  older  cases.  This  legislation  has  settled  the 
conflict,  and  adopted  a  rule  while  somewhat 
variant,  yet  much  in  harmony  with  the  later 
and  better  decisions  of  the  courts. 

Applied  to  this  case,  the  receipt  relied  upon 
by  defendant  did  not  have  the  signature  of 
plaintiff  or  consignor.  It  was  therefore  not  a 
"special  contract,"  which  could  limit  the  car- 
rier's liability;  it  was  a  mere  notice,  which 
would  not  limit  its  obligation.  Its  obligation 
was  to  deliver  the  trupk  to  the  consignee  named 
in  the  contract.  It  contracted  to  do  so  under 
its  general  obligation  as  a  common  carrier,  and 
that  it  would  be  liable  for  the  loss  or  injury 
thereof,  except  from  "(1)  an  inherent  defect, 
vice  or  weakness,  or  a  spontaneous  action,  of 
the  property  itself;  (2)  the  act  of  a  public 
enemy  of  the  United  States,  or  of  this  Terri- 
tory; (3)  the  act  of  the  law;  or  (4),  any  irre- 
sistible sui^erhuman  cause."  Section  1275, 
Civil  Code. 

It  did  not  modify  this  contract  in  any  man- 
ner provided  by  statute,  and  it  must  be  held  to 
its  liability  as  such  common  carrier. 

Under  this  statute,  parties  can  only  relieve 
themselves  from  their  obligations  as  common 
carriers  in  the  manner  therein  pointed  out. 
There  is  another  provision  of  our  statute  to 
which  our  attention  has  been  called,  which 
perhaps  should  receive  some  consideration  by 
the  court  in  the  determination  of  this  case. 

Section  958  of  the  Civil  Code  reads  as  fol- 
low^s:  "Every  stipulation  or  condition  in  aeon- 
tract,  by  which  any  party  thereto  is  restricted 
from  enforcing  his  rights  under  the  contract  by 
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the  usual  legal  proceedings  in  the  ordinary 
tribunals,  or  whicn  limits  the  time  within  which 
be  may  thus  enforce  his  ri^ht?,  is  void." 

The  first  part  of  the  section  contains  nothing 
new,  and  is  substantially  the  common -law  doc- 
trine as  pretty  uniformly  announced  by  the 
decisions  of  all  the  courts;  but  the  latter  clause, 
"Which  declares  unlawful  every  stipulation  or 
condition  in  a  contract,  "which  limits  the  time 
within  which  the  party  may  enforce  bis  rights,'' 
is  perhaps  against  the  great  weight  of  modern 
authority.  The  question  has  been  much 
mooted,  and  it  has  been  vigorously  contended 
that  the  law  alone  should  establish  limitations 
of  actions.  This  view  was  urged  upon  the  at- 
tention of  the  court  by  no  less  distinguished 
counsel  than  Benjamin  F.  Butler  in  FuUam  v. 
New  York  Union  Insurance  Company,  7  Gray, 
61;  but  the  court  then  denied  the  doctrine,  and 
asserted  that  the  opposite  view  had  so  long 
obtained  there  as  to  become  the  settled  law  of 
the  8tate.  And  the  same  view  is  held  in  Brown 
V.  BofferWiUtanu  Ins,  Co,  5  R.  I.  394;  North- 
ijoestem  Ins,  Go,  v.  Phanix  Oil  dh  Candle  Co,  81 
Pa.  448;  Wilsim  v.  ^tna  Ins,  Go.  27  Vt.  99; 
Ames  Y,  New  York  Union  Ins,  Co,  14  N.  Y. 
266. 

It  is  claimed  that  the  earlier  decisions  of  New 
York  took  th&  other  view,  which  was  adopted 
by  the  commissioners:  but  the  later  view  in 
New  York  and  other  States  seems  to  be  adopted 
by  the  Supreme  Court  of  the  United  States  in 
bouifiem  Express  Company  v.  Caldwell^  88  U. 
8.  21  Wall.  264  [22  L.  cd.  556],  cited  supra. 

There  are,  however,  very  respectable  author- 
ities which  announce  the  rule  laid  down  by  our 
statute,  and  the  earlier  decisions  of  New  York, 


amonjp  which  are:  Ea^le  Ins,  Co.  v.  Lafayetts 
Ins,  Oo.  9  Ind,  448;  iVench  y.  Lafayette  Ins. 
Co.  5  McLean,  461. 

But  it  is  not  worth  the  while  of  the  court  to 
compare  the  reasoning  of  the  respective  courts, 
or  to  determine  which  is  the  better  adapted  to 
our  locality.  Our  Legislature  has  seen  fit  to 
settle  the  conflict,  and  its  decision  is  as  much 
binding  upon  us  when  it  determines  the  con- 
flict against,  as  well  as  when  it  determines  it  in 
favor  of,  the  wei^cht  of  authority  as  announced 
by  the  courts.  The  language  of  the  statute 
confines  its  prohibition  of  limitation  to  enforce- 
ment of  rights,  and  is  especially  intended  to 
cut  off  all  limitations  of  time  for  commence- 
ment of  actions. 

The  provision  of  this  receipt  is  perhaps 
rather  a  condition  precedent  than  a  limitation; 
and,  as  it  is  not  necessary  to  this  case  to  deter- 
mine whether  the  limitation  in  this  receipt 
comes  within  the  prohibition  of  this  statute, 
we  shall  leave  this  question  for  adjudication  by 
the  court  whenever  it  shall  be  fully  presented 
in  a  case  involving  this  precise  point. 

In  the  view  we  have  taken  of  this  case,  the 
defendant  has  nothing  to  complain  of  in  the 
charge  of  the  court.  It  was  more  liberal  thsn 
he  was  entitled  to  under  the  statute,  as  we  have 
construed  it;  and  it  will  be  unnecessary  for  us 
to  examine  whether,  under  the  evidence,  there 
was  a  substantial  compliance  with  the  terms  of 
the  receipt  or  contract  of  carriage,  as  to  the 
claim  within  ninety  days,  since  it  was  not  as- 
sented ^o  by  her  signature,  nor  binding  upon 
theplaintiff. 

Tlie  judgment  of  the  District  Court  is  affirmed. 

All  the  Justices  concur. 


RHODE  ISLAND  SUPREME  COURT. 


Charles  E.  SAMPSON,  Petitioner, 

«. 

Ida  A.  SAMPSON. 
C....B.  I ) 

L  A  decree  for  aUmonjr  in  a  case  of  divorce  a 
vinculo  made  without  reserve,  although  for 
monthly  inyments,  is  final  and  cannot  be  changed 
after  the  expiration  of  the  term  or  the  time 
within  which  a  new  trial  may  be  had. 

S.  The  Rhode  Island  Statute  In  respect  to 
the  payment  of  alimony  ''  out  of  the  real  or 
personal  estate  of  the  husband  or  out  of  both  " 
having  been  the  same  since  1706,  the  practical 
construction  given  to  it  by  awarding  alimony  in 
monthly  installments  (which  might  be  payable 
out  of  subsequently  acquired  property)  must  be 
held  to  have  been  adopted  by  the  revision  of  the 

NOTB.— DJporce;  decree  fcr  alimony* 

The  word  divorce  means  absoiute  as  well  as  limited 
divorce.  Miller  v.  Miller,  88  Cal.  868,  855;  State  v. 
Fry,  4  Mo.  120, 141;  Stewart,  Mar.  &  Div.  p.  876. 

The  statutes  in  most  States  provide  for  alimony 
with  divorce.    Stewart,  Mar.  8c  Div,  p.  870. 

Many  of  these  statutes  provide  not  only  for  an 
allowance  payable  periodically,  but  for  the  pay- 
ment to  the  wife  of  a  sum  In  gross.  Petersine  v. 
Thomas,  28  Ohio  St.  606, 609.  See  note  to  Storey  v. 
Storey,  1  L.  B.  A.  820. 
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statutes  made  after  that  construction  had  been 
established. 

(February  9, 1889.) 

PETITION  to  modify  a  decree  of  divorce  a 
vinculo  ^ntinc  a  monthly  allowance  of 
$30  to  the  wife  as  alimony,  so  as  to  reduce  the 
amount  of  such  alimony.    Dismissed, 
The  facts  are  stated  by  the  court 
Mr,  Stephen  A.  C/ooke»  Jr.,  for  peti- 
tioner. 

Messrs.  Charles  A.  Wilson  and  Thomas 
A.  JenekeSf  for  respondent,  relied  on  the 
case  of  8ammis  v.  Medbury,  14  R.  I.  214. 

Per  Curiam: 

The  parties  to  this  petition  were  formerly 
husband  and  wife,  but  at  the  March  Term  of 
the  court,  A.  D.  1885,  the  respondent  on  her 
petition,  was  divorced  from  the  petitioner,  and 
decreed  to  have  a  separate  support  or  alimony 
in  the  sum  of  $80  per  month,  payable  in  cash 
monthly  by  the  petitioner.  The  petitioner 
prays  lor  relief  by  having  said  order  vacated 
or  modified,  as  his  circumstances  require:  al- 
leging that  since  his  divorce  he  has  been  mar- 
ried again,  and  has  become  subject  to  expenses 
which  make  it  difiQcult,  if  not  impossible,  for 
him  to  obey  the  order. 

In  SammisY, Medbury,  14  R.1. 214,  this  court 
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decided  that  a  decree  for  alimony  in  case  of 
divorce  a  vinculo,  made  without  reserve,  is 
final,  and  cannot  oe  changed  after  the  expira- 
tion of  the  term,  or  the  time  within  which  a 
new  trial  may  be  had.  In  that  case  the  wiTe 
obtained  the  divorce,  and  the  decree  for  ali- 
mony awarded  to  her  one  half  of  the  rents  of 
her  husband's  realty  for  life,  and  one  half  of 
his  personalty;  and  the  court  decided,  on 'his 
petition  for  a  reduction,  presented  several 
years  afterwards,  that  it  had  no  jurisdiction  to 
grant  the  petition.  The  decision  is  conclusive 
of  the  petition  here,  unless  it  can  be  distin- 
guished in  that  the  decree  here  is  for  monthly 
payments. 

rhe  petitioner  contends  that  the  decree  for 
alimony  in  such  form  is  not  authorized  by  the 
statute  (Pub.  Stat.  K.  I.  chap.  167,  §  9),  but 
that  under  said  section  the  court  can  award 
alimony  only  out  of  the  real  and  personal  es- 
tate which  the  respondent  has  at  the  time  the 
divorce  is  granted.  The  provision  has  been 
the  same,  at  least  since  the  Digest  of  1798. 

It  has  long  been  the  practice  of  the  court  to 
award  alimony  in  the  form  in  which  it  was 
awarded  to  the  respondent.  Several  revisions 
of  the  statutes  have  been  made  since  the  prac- 
tice has  existed,  and  it  must  be  presumed  that 


the  constraction  that  has  practically  been  given 
to  the  statute  met  the  approv^  of  the  General 
Assembly,  or  the  statute  would  have  been 
changed.  .  It  is  too  late  now  to  question  the 
correctness  of  the  construction. 

Doubtless  the  court  supposed  that  the  words, 
"out  of  the  real  or  personal  estate  of  the  hus- 
band, or  out  of  both,"  contained  in  said  section 
9,  did  not 'mean  simply  the  '  op  rty  which  the 
husband  had  when  the  ( ivorcd  was  granted, 
but  would  extend  to  oher  pioperty  subse- 
quently acquired  by  him.  bome  such  con- 
struction was  necessary  as  a  matter  of  the 
simplest  justice,  for  otherwise  a  man  with  no 
present  property  would  not  be  subject  to  ali- 
mony, though  he  mi^ht  be  earning  thousands  of 
dollars  every  year  in  his  business  or  profession. 

We  do  not  think  that  the  fact  that  the 
alimony  is  awarded  by  allowances  from  month 
to  month  constitutes  a  distinction  which  would 
entitle  us  to  reduce  the  alimony  at  this  late 
day,  no  power  to  modi^  the  award  being  re- 
served in  the  decree.  Of  course,  if  the  peti- 
tioner is  unable  to  pay  the  monthly  cdlowanoes, 
that  is  a  matter  which  may  be  considered  when 
the  respondent  calls  upon  the  court  to  enforce 
payment  of  them. 

Petition  dismiased. 
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UNION  PACIFIC  R.  CO.,  Appt., 

V. 

DE  BUSK. 

( CJolo ) 

1.  Fillnff  an  answer  to  the  merits  waives  any 
objection  to  the  summ&ns  or  to  the  Jurisdiction 
of  the  court  over  the  person  of  defendant. 

^.Testimony  ofwitnessee  as  to  the  spring 
in§^  up  of  a  fire  immediately  after  tiae  paas- 
ing  of  a  train,  and  that  there  was  no  fire  before, 
and  no  other  apparent  cause  for  it.  Is  sufficient 
to  warrant  an  inference  thatit  was  caused  by  the 
train. 

•.The  Colorado  Act  of  1874,  making 
every  railroad  corporation  liable  for 

all  damages  by  fire  caused  by  operating  the  road, 
is  not  unoonstitutlonai,  but  is  merely  the  re-en- 
actment, pro  tantOt  of  a  provision  of  the  ancient 
common  law. 

(March  1, 1889.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Distnct  Court  of  Jefferson  County  in 
favor  of  plaintiff  in  an  action  to  recover  the 
value  of  certain  hay  alleged  to  have  been  set  on 
fire  and  burned  by  a  locomotive  operating  on 
defendant's  railroad.    Affirmed, 

Statement  by  Elliott,  J.: 

This  was  an  action  instituted  by  appellee, 
plaintiff  below,  ngainst  appellant,  defendant 
below,  to  recover  the  value  of  a  quantity  of 
hay  of  which  plaintiff  claimed  to  be  the  owner, 
and  which  wns  alleged  to  have  been  set  on  fire 
and  burned  by  the  operation  of  defendant's 

• 

NOTE.-See Knowlton  v.  N.  T.  & N.  B. R. CJo. II*. 
R.  A.  eZ6, 
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locomotive  and  cars  through  the  premises 
where  said  hay  was  being  put  up,  the  fire  be- 
Ing  communicated  from  the  locomotive  to  the 
growing  grass  and  thence  to  the  hay. 

The  defendant  moved  to  quash  the  service 
of  the  summons  on  the  ground  that  one  Ar- 
mor, upon  whom  the  same  was  served,  was  not 
an  ^ent  of  defendant  upon  whom  service 
could  be  legally  made,  supporting  said  motion 
by  affidavit.    This  motion  was  denied. 

The  defendant  then  filed  a  plea  in  almtement, 
praying  that  the  summons  and  return  thereon 
be  quashed  for  the  same  reasons  substantially 
as  set  forth  in  the  motion.  Upon  this  plea  is- 
sue was  Joined  and  trial  had,  the  court  finding 
in  favor  of  the  plaintiff  and  holding  tJie  service 
sufficient.  The  defendant  then  fil^  its  answer 
to  the  merits,  denying  specifically  several  allc- 
gtitions  of  fact  in  said  complaint;  denying  that 
the  grass  or  hay  of  the  plaintiff  was  consumed , 
and  denying  ail  damages;  also  specifically  al- 
leging tnat  the  injury  or  damaee  was  not  caused 
in  any  way  or  manner  by  the  default  or  negli- 
gence of  the  defendant. 

Upon  plaintiff's  motion,  the  court  struck  out 
of  the  answer  all  those  parts  which  alleged  that 
plaintiff  had  not  been  injured  or  damaged  in 
any  way  or  manner  through  the  default  or  neg- 
ligence of  the  defendant,  on  the  ground  that 
the  same  was  irrelevant,  redundant,  immate- 
rial and  insufficient.  The  case  was  then  tried 
upon  its  merits. 

At  the  close  of  plaintiff's  testimony  the  de- 
fendant moved  for  nonsuit  on  the  ground  that 
the  court  had  not  acquired  jurisdiction;  that  the 
complaint  did  not  state  a  cause  of  action,  and 
that  there  was  no  evidence  conn  eel  ing  the  de- 
fendant with  the  fire.  This  motion  was  de 
nied. 


See  also  23  L.  R.  A.  812. 
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No  further  evidence  heAuf  offered,  the  court, 
at  the  request  of  plaintiff,  instructed  the  jur^ 
to  the  effect  that  if  they  believed  from  the  evi- 
dence tliat  plaintiff  was  the  owner  of  the  bay, 
and  that  the  same  was  consumed  or  injured  bv 
fire  caused  by  sparks  escaping  from  defendant  s 
locomotive,  as  charged  in  the  complaint,  then 
the  defendant  was  liable,  and  that  the  Jury 
should  assess  his  damages  at  the  value  of  the 
hay  consumed.  The  defendant  requested  the 
court  to  instruct  the  jury  that  they  snould  find 
a  verdict  in  favor  of  the  defendant,  unless  the^ 
believed  from  the  evidence  that  the  fire  testi- 
fied to  occurred  throuifh  the  default  or  negli- 
gence of  defendant.  The  court  refused  to  j^ve 
Uiis  instruction.  The  plaintiff  had  a  verdict, 
defendant's  motion  for  a  new  trial  was  over- 
ruled, and  judgment  was  entered.  The  defend- 
ant brings  this  appeal,  and  assigns  for  error 
the  sevend  rulings  of  the  court  as  above 
stated. 


Messrs,  Teller  A   Orahood,  and 
French  for  appellant 
Mr,  J.  W.  Horner  for  appellee. 
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ElUottt  J.,  delivered  the  opinion  of  the 
court: 

The  early  decisions  in  this  State  have  been 
uniform  to  the  effect  that  by  a  general  volun- 
tarv  appearance  all  objections  to  the  summons 
and  return  thereof,  and  to  the  jurisdiction  of 
the  court  over  the  person  of  the  defendant  are 
waived;  and  that  the  filing  of  the  demurrer  or 
answer  to  the  complaint  constitutes  such  an  ap- 
pearance. Janes  v.  Stevens,  1  Colo.  67;  Oreigk- 
ion  V.  Kerr,  1  Colo.  509;  Wyatt  v.  Freeman,  4 
Colo.  14;  Smith  V.  Arafiahoe  CcDistrict  Court, 
4  Colo.  235. 

The  Code  of  1877  contains  the  following  pro- 
visions, which  have  remained  unchanged  since 
thai  date: 

**  Sec.  46.  From  the  time  of  the  service  of 
the  summons  in  a  civil  action;  the  court  shall 
be  deemed  to  have  acquired  jurisdiction  and  to 
have  control  of  all  subsequent  proceedings.  A 
voluntary  appearance  of  a  defendant  shall  be 
equivalent  to  personal  service  of  the  summons 
upon  him." 

**  Sec.  896.  A  defendant  shall  be  deemed  to 
appear  in  an  action  when  he  answers,  demurs 
or  gives  the  plaintiff  a  written  notice  of  his  ap- 
pearance." 

In  the  face  of  these  plain,  unqualified  pro- 
visious»  the  dearth  of  recent  Colorado  authori- 
ties upon  the  subject  may  be  readily  accounted 
for. 

The  decision  in  Western  Union  Telegraph 
Company  v.  Oonant,  11  Colo.  Ill,  in  no  way 
militates  against  the  foregoing  views.  In  that 
case  the  defendant  "  appeared  specially  "  and 
moved  to  quash  on  the  ground  that  the  sum- 
mons was  not  served  upon  the  proper  agent. 
The  motion  being  deniea  the  defendant "  made 
no  further  appearance,"  but  proceeded  by  cer- 
tiorari to  reverse  the  judgment  for  want  of  ju- 
risdiclion.  There  was  no  general  appearance; 
the  merits  of  the  case  were  not  contested  in  Uie 
court  below. 

The  case  of  Lyman  v.  Milton,  44  Cal.  680,  if 
In  conflict  with  the  foregoing,  cannot  be  ac- 
cepted as  authority.  In  that  case  it  seems  the 
coart  refused  to  permit  a  special  appearance  on 
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behalf  of  an  infant  for  the  purpose  of  moving 
to  quash  a  defective  summons.  There  was  no 
such  refusal  in  this  case.  On  the  contrary, 
the  defendant  was  permitted  to  attempt,  first 
by  motion  and  then  by  plea,  to  quash  the  I'eturn 
of  the  writ. 

The  evidence  was  sufficient  to  warrant  the 
inference  that  the  fire  was  caused  by  the  de- 
fendant's passing  train,  as  alleged  in  the  com- 
plaint, several  witnesses  testifying  in  substance 
to  the  springing  up  of  the  fire  immediately  up- 
on the  passing  of  the  train,  and  that  there  Wiis 
no  fire  on  the  premises  before,  and  no  other 
apparent  cause  for  the  fire.  From  the  nature 
and  circumstances  of  such  cases,  considerable 
latitude  must  be  allowed  in  the  introduction  of 
testimony  and  in  the  drawing  of  inferences  as 
to  the  origin  of  the  fire.  1  Thomp.  Neg.  159; 
Union  Pac,  R.  Go.  v.  Jones,  9  Colo.  879; 
Butcher  v.  Vaca  Valley  d  C.  L.  R.  Co,  67  Cal. 
518. 

By  the  ancient  common  law,  it  was  held  that 
a  person  in  whose  house  a  fire  originated,  which 
afterwards  spread  to  his  neighbor's  property 
and  destroyed  it,  was  forced  to  make  good  the 
loss,  whether  the  person  in  whose  house  the  fire 
originated  was  negligent  in  respect  to  the  fire 
or  not;  and  subsequently  it  was  held  that  such 
person  would  be  responsible  for  fire  in  his  field 
as  well  as  in  his  house,  on  the  ground  that  a 
person  who  makes  a  fire  must  see  that  it  does 
no  harm,  and  must  answer  the  damage  if  it 
does  any.    Sic  utere  tuo  ut  alienumnon  ksdas. 

As  late  as  1858,  in  the  English  Court  of  Ex- 
chequer, Bramwell,  B,,  used  the  following 
language  to  the  jury: 

'*lf,  to  serve  his  own  purposes,  a  man  does 
a  dangerous  thing,  whetiier  he  takes  precau- 
tions or  not,  and  mischief  ensues,  he  must  bear 
the  consequences;  that  running  engines  which 
cast  forth  sparks  is  a  thing  intrinsically  danger- 
ous, and  that  if  a  railway  engine  is  used  which, 
in  spite  of  the  utmost  care  and  skill  on  the  part 
of  the  company  and  their  servants,  is  danger- 
ous, the  owners  must  pay  for  any  damage  oc- 
casioned thereby." 

But  in  1860  it  was  held,  on  an  appeal  of  the 
case  to  the  exchequer  chamber  (reversing  the 
court  of  exchequer), that  a  railway  company  au- 
thorized by  the  Legislature  to  use  locomotive 
engines  is  not  responsible  for  damage  by  fire 
occasioned  by  sparks  emitted  therefrom,  pro- 
vided it  has  taken  every  precaution  in  its  power 
and  adopted  every  means  which  science  can 
suggest  to  prevent  inpury  from  fire,  and  is  not 
guilty  of  negligence  m  the  mamigement  of  the 
engine.  Vaughan  v.  Taff  ValeR.Co.  5  Hurlst. 
&  N.  678.  See  1  Thomp.  Neg.  122  et  seq.  and 
notes. 

Colorado  having  adopted  the  common  law  of 
England,  so  far  as  applicable,  etc.,  and  the 
Acts  of  the  British  Parliament  in  idd  thereof, 
etc.,  as  they  existed  prior  to  the  fourth  year  of 
James  the  First  (Laws  1861,  p.  85),  it  would 
seem  as  a  first  impression  that  our  statute  mak- 
ing railway  companies  unconditionally  respon- 
sible for  their  fires  is  not  a  change  of  the  law» 
but  declaratory  merely. 

But  for  some  reason,  perhaps  because  the 
common  law  in  reference  to  the  liability  for 
damages  caused  by  accidental  fires  was  not  con- 
sidered applicable  to  our  condition  as  a  new 
country,  the  uniform  current  of  decisions  in 
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America  has  beeD,-iD  the  abseDce  of  statute,  to 
the  effect  that  negligence  or  misconduct  is  the 
ffist  of  the  liability  of  railroad  companies  for 
injuries  caused  by  fire  escaping  from  their  en- 
gines; though  the  authorities  are  in  hopeless 
conflict  as  to  which  party  must  assume  the  bur- 
den of  proof  in  such  cases. 

Generally,  the  burden  of  proving  negligence 
rests  upon  the  party  alle^ng  it;  hence,  the 
rule  is  beld  in  many  States  that  the  plaintiff 
must  offer  some  proof  tending  to  show  negli- 
gence on  the  part  of  the  railroad  company  and 
that  the  destruction  ofpropertvbyfire  does  not 
of  itself  raise  a  presumption  of  negligence.  It 
is  said  that  the  plaintin  must  go  further,  and 
prove  some  positive  act  of  negli/rence,  or  at 
least  something  from  which  it  may  be  inferred; 
as,  the  defective  construction  of  the  engine,the 
unusual  size  of  sparks,  the  improper  velocity  of 
the  train,  or  the  like. 

On  the  other  hand,  in  nearly,  if  not  quite,  as 
many  States,  the  rule  is  held  that  the  origin  of 
the  are  being  proved  against  the  railroad  com- 
pany, the  burden  devolves  upon  the  company 
to  snow  that  it  had  used  all  necessary  precau- 
tions to  avoid  doing  such  mischief. 

The  reasoning  in  support  of  the  latter  rule 
may  be  stated  thus:  since  the  railroad  company 
is  not  to  be  held  responsible  for  damages  occa- 
sioned by  fire  from  its  engines,  provided  it  has 
not  been  guilty  of  negligence  in  the  manage- 
ment of  its  engine  ana  has  taken  every  precau- 
tion in  its  power  and  adopted  every  means 
which  science  can  suggest  to  prevent  injury 
from  fire,  therefore,  it  must  prove  these  attirm- 
ative  acl^  of  diligence  in  onler  to  bring  itself 
within  the  terms  of  the  proviso. 

It  is  said  with  great  force  that  this  does  not 
require  the  company  to  prove  a  negative;  nor  is 
It  an  unreasonable  ourden.  since  the  company 
is  presumably  possessed  of  the  necessary  infor- 
mation in  regard  to  the  construction  and  work- 
ings of  its  en^rines,  and  can  readily  show,  if 
such  be  the  fact,  that  it  has  employed  careful 
and  competent  servants,  and  that  it  has  used 
the  most  improved  appliances  to  prevent  the 
escape  of  fire  from  its  engines;  while  a  party 
minuting  against  a  railroad  company  can  hard- 
ly be  expected  to  have  the  means  of  showing 
whether,  in  the  construction  of  an  engine  or  in 
the  u^e  of  it  at  the  time  of  the  injury,  the  com- 
pany was  or  was  not  guilty  of  negligence. 
Shearm.  &  Redf.  Neg.  g  338;  1  Thomp.  Neg. 
p.  153;  3  Am.  &Eng.  R.  R.  Gas.  276. 

From  the  multitude  of  decisions  in  cases  of 
this  kind  it  appears  that  the  courts  have  been 
extremely  liberal  in  allowing  a  recovery  in 
favor  of  the  party  sufferin^damage  caused  by 
fire  from  passing  trains,  where  the  proof  of 
negligence  is  cast  upon  the  plaintiff,  slight  cir- 
cumstances have  been  held  sufficient  to  sustain 
the  burden.  The  origin  of  the  fire  has  gener- 
ally been  held  sufficiently  established  by  infer- 
ences drawn  from  slight  circumstantial  evi- 
dence. 

r  Recoveries  have  been  allowed  where  the  dam- 
ages have  resulted  from  fires  indirectly  commu- 
nicated; and,  as  a  general  rule,  the  courts  have 
refused  to  restrict  the  recovery  to  those  cases 
where  the  fire  has  been  communicated  directly 
from  the  engine  to  the  property  injured.  Eart 
V.  Western  fi.  Co.  13  Met.  99;  Pratt  v.  Atlan- 
tic d  St.  L.  B.  Co.  42  Maine,  579;  Lyman  v. 
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Boston  ik  W.  B.  Co.  4  Gush.  288;  Pierce  ▼. 
Worcester  d  N.  B.  Co.  105  Mass.  199. 

In  this  condition  of  the  law  as  announced  by 
the  decisions  of  the  courts,  it  is  not  surprising 
that  some  of  tbo  States  have  sought  by  legisla- 
tion to  further  regulate  the  liability  of  railroad 
companies  for  dama^  resulting  from  fires 
caused  by  the  operauon  of  their  trains.  In 
1874  our  Territorial  Legislature  enacted  the  fol- 
lowing: 

"That  every  railroad  corporation  operating 
its  line  of  road  or  any  part  thereof  in  this  State, 
shall  be  liable  for  all  damages  by  fire  that  is  set 
out  or  caused  by  operating  any  such  line  of 
road  or  any  part  thereof,  and  such  damages 
may  be  recovered  by  the  party  damaged  by  the 

§  roper  action  in  any  court  of  competent  juris- 
iction."    Gen.  Stats.  Colo.  p.  »12,  §  2798. 
Various  objections  have  been  ur^d  against 
the  constitutionality  of  Acts  of  this  Kind.    For 
example,  it  has  been  claimed: 

1.  That  they  are  the  means  of  depriving  a 
railroad  company  of  its  property  "without  Que 
process  of  law." 

2.  That  they  deny  to  railroad  corporations 
"the  equal  protection  of  the  laws." 

8.  That  they  are  Acts  "impairing  the  obli- 
gations of  contracts." 

4.  That  they  interfere  with  the  powers  of 
Congress  to  "regulate  commerce  among  the 
several  States." 

Let  us  consider  the  reasoning  of  some  of  the 
principal  authorities  relied  upon  as  denying,  as 
well  as  those  asserting,  the  constitutionality  of 
such  Acts. 

The  Legislature  of  Alabama  passed  an  Act 
providing  that  railroad  companies  in  that  State 
should  be  liable  for  all  damages  to  live  stock  or 
cattle  of  any  kind  caused  by  their  locomotive 
or  railroad  cars.  The  supreme  court  of  that 
State  expre^ed  its  opinion  in  respect  to  said 
Act  as  follows: 

"Due  process  of  law  implies  the  right  of  the 
person  afrected  thereby  to  be  present  before  the 
tribunal  which  pronounces  judgment  upon  the 
question  of  life,  liberty  or  property,  in  its  most 
comprehensive  sense;  to  be  heard,  by  testimony 
or  otherwise,  and  to  have  the  right  of  contro- 
verting, by  proof,  every  material  fact  which 
bears  on  the  question  of  right  in  the  matter  in- 
volved. If  any  question  of  fact  or  liability  be 
conclusively  presumed  against  him,  this  is  not 
due  process  of  law  .  .  . 

"It  is  within  the  power  of  legislation  to  de- 
clare that  certain  proofs  shall  be  prima  fade 
evidence  of  specified  facts.  But  the  Legisla- 
ture could  not  constitutionally  ordain  that  such 
proof  should  be  conclusive  evidence  of  material 
facts  in  controversy.  The  first  is  a  mere  rule 
of  evidence.  The  last  has  been  characterized 
as  *a  confiscation  of  property'  .  .  . 

"The  statute  under  discussion  dispenses  with 
all  proof  of  the  most  material  element  of  the 
wrong  it  seeks  to  redress.  It  declares  that  the 
railroad  corporation  shall  make  reparation  for 
an  injury  inflicted  in  the  authorizied  prosecu- 
tion of  its  lawful  business,  without  a  semblance 
of  fault,  negligence,  or  want  of  skill  in  its  em- 
ployes; an  injury  which  no  human  prudence  or 
foresight  could  prevent;  and  yet  the  statute 
will  not  allow  the  railroad  to  exculpate  itself, 
by  proof  of  the  highest  qualifications  and  most 
watchful  vigilance.    This  falls  short  of  du« 
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Srocess  of  Inw."  Zci^ler  ▼.  South  db  North  A- a. 
I  Co.  58  Ala.  599. 

TLe  opinion  of  the  Alabama  court  above  re- 
ferred to,  I  hough  uol  based  upon  a  statute  re- 
lating to  damages  by  fire,  is  neTertbeless  an 
authority  bearing  legitimately  upon  the  ques- 
tion i:nder  consideration.  Upon  careful  ez- 
aminaiion,  however,  we  cannot  follow  it;  we 
think  the  language  altogether  too  broad  and 
sweeping.  Such  reasoning  would  compel  us 
to  dedare  certain  'sections  of  the  Statute  of 
Frauds,  as  well  as  other  conclusive  presump- 
tions of  law,  unconstitutional. 

"  It  is  a  principle  of  the  common  law."  says 
the  Iowa  Supreme  Court  in  an  opinion  nerein- 
after  cited,  *'that  the  owner  of  vicious  domestic 
animals  shall  not  be  liable  for  the  injuries  thej 
inflict,  until  he  has  had  knowledge  of  their 
vicious  TOt>pensities,  and  neglects  to  restrain 
them.  Yet  it  would  scarcely  be  claimed  that 
an  Act  of  the  Legislature  making  the  owner 
liable  for  such  injuries,  without  such  knowl- 
edge, would  be  unconstitutional.  That  would 
be  a  case  in  which  one  of  two  equally  innocent 
persons  must  suffer,  and  it  certainlv  would  be 
as  competent  for  the  Legislature  to  aeclare  that 
the  loes  shall  be  borne  by  the  owner  of  the 
animal,  as  it  now  is  for  the  common  law  to 
visit  the  loss  on  the  person  injured." 

The  Constitution  of  California  provides  in 
aubstance  that  the  property  of  all  persons,  ex- 
cept railtoad  and  other  quasi  public  corpora- 
tions, shall  be  assessed  for  taxation  at  the  value 
thereof  less  the  amount  of  any  mortgage  in- 
cumbrance thereon ;  but  that  the  franchise, 
roadwav»  roadbed,  rails  and  rolling  stock  of  all 
railroads  operated  in  more  than  one  county, 
shall  be  assessed  at  their  actual  value,  without 
deduction  for  any  mortgages  on  the  property. 
In  an  action  to  recover  Uie  taxes  from  a  rail- 
road corporation,  it  was  held  by  the  United 
States  Ciicuk  Court,  Field  and  Sawyer,  JJ,, 
that  railroad  corporations  were  persons  within 
the  meaning  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  and  that  the 
foregoing  provision  of  the  Constitution  of  Cali- 
fornia was  in  conflict  with  said  amendment,  in 
that  it  deprived  railroad  corporations  of  "the 
equal  protection  of  the  laws/'  by  imposing  up- 
on them  unequal  taxation.  San  Mateo  Uo.  v. 
Southern  Pae.  B.  Co.  8  Am.  &  £ng.  R.  R 
Cas.  1, 18  Fed.  Hep.  146. 

In  determining  the  constitutionality  of  statutes 
it  must  be  borne  in  mind  that  every  Act  which 
has  received  the  sanction  of  the  General  As- 
aemblv  is  to  be  considered  constitutional  un- 
less the  contrary  appears  beyond  reasonable 
doubt.  The  precise  point  of  conflict  between 
the  statute  and  the  Constitution^^tate  or  na- 
tional—must appear  plain,  palpable  and  inevit- 
able, or  else  the  Act  of  the  General  Assembly 
must  be  held  to  prevail. 

It  is  clear  that  the  State  of  California,  by  the 
provisions  of  the  Constitution  above  referred 
to,  expressly  discriminated  in  favor  of  |>rivate 
individuals  and  against  railroad  corporations  in 
the  matter  of  assessment  and  taxation,  and 
thus  attempted  to  deprive  railroad  corpora- 
tions of  "the  equal  protection  of  the  laws" 
guaranteed  by  the  Constitution  of  the  United 
States;  there  could  be  no  doubt  as  to  the  mean- 
ing or  effect  of  the  California  Constitution  as 
to  that  particular  matter. 
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But  no  rlisorimi nation  wns  cither  cxprcs«»cd 
or  iuicndcd  iu  favor  of  private  individuals 
or  against  railroad  cori>orations  by  our 
statute  making  them  liable  for  damages  by 
fire  causei  bv  the  operation  of  their  trains. 
The  object  of  the  s^'llute  was  to  give  an  ade- 

auate  remedy  to  those  who  should  suffer 
amages  from  fire  caused  by  the  operation 
of  locomotive  engines  by  the  dangerous 
agency  of  steam.  The  object  of  the  Act  was 
not  to  punish  railroad  corporations,  but  was  to 
declare  upon  whom  the  loss  must  fall  in  case 
damage  by  fire  should  ensue  by  the  operations 
of  railroads. 

In  the  Act  under  consideration  the  Legisla- 
ture evidently  used  the  words  "railroad  corpo- 
ration" in  their  popular  sense  as  denoting  any 
party  engaged  in  the  operation  of  railroads,  it 
was  a  matter  of  common  knowledge  then,  as 
it  has  been  ever  since,  and  'is  now,  that  rail- 
roads were  operated  only  through  the  agency 
of  corporations.  Hence,  there  was  in  fact  no 
chance  for  discrimination,  no  chance  to  deprive 
any  one  of  "the  equal  protection  of  the  lEtw," 
by  declaring  a  liability  against  "railroad  corpo- 
rations" only,  since  they  only  were  thus  en- 
gaged in  operating  railroads. 

We  have  seen  that  the  word  |)0r«m«  was  held 
to  be  comprehensive  enough  to  include  corpo- 
rations, and  thus  the  Constitution  of  California 
was  declared  to  be  in  conflict  with  the  Consti- 
tution of  the  United  States.  In  passing  upon 
the  constitutionality  of  this  Act  of  our  Terri- 
torial Legislature,  we  think  the  words  railroad 
corporations  should  be  construed  and  all  should 
unhesitatingly  hold  them  to  mean  any  body, 
company  or  association  of  persons,  whether 
technically  incorporated  or  not,  engaged  in  the 
operation  of  railroads. 

We  feel  bound  to  go  thus  far  in  construing 
the  language  of  the  Act:  first,  for  the  reason 
that  such  was  obviously  the  meaning  intended 
by  the  Legislature;  and  second,  to  avoid  the 
necessity  of  declaring  the  Act  unconstitutional. 
Whenever  a  word  or  phrase  of  an  Act  is  used 
in  more  senses  than  one.  that  sense  is  always  to 
be  preferred  which  will  sustain  and  jsrive  effect 
to  the  Act,  rather  than  the  sense  which  would 
render  that  Act  unconstitutional  and  void. 

The  Legislature  of  Michigan  mnted  a  char- 
ter to  a  plank  road  company  subject  to  altera- 
tion, amendment  or  repeal  after  thirtv  years, 
but  not  before,  "unless  it  shall  be  made  to  ap- 
pear to  the  Legislature  that  there  has  been  a 
violation  of  the  provisions  of  this  Act"  In 
less  than  thirty  years  the  Legislature  passed  an 
Act  without  preamble  or  rmtal  to  repeal  the 
charter.  In  a  case  brought  to  test  the  validity 
of  the  repealing  Act,  Mr.  Justice  Cooley  used 
the  following  lan^age: 

"The  charter  of  a  private  corporation  is  to  be 
regarded  as  a  contract,  whose  provisions  are 
binding  upon  the  State,  and  cannot  be  set  aside 
at  the  will  of  the  Legislature.  Such  a  charter 
is  a  law;  but  it  is  also  something  more  than  a 
law,  in  that  it  contains  stipulattons  which  are 
terms  of  compact  between  the  State  as  the  one 
party,  and  the  corporators  as  the  other,  which 
neither  party  is  at  liberty  to  disregard  or  repu- 
diate, and  which  are  as  much  removed  from 
the  modifying  and  controlling  power  of  Icj^la- 
tion  as  would  he  the  contract  of  private  parties." 

The  opinion  of  Judge  Cooley,  holding  the 
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repealing  Act  unconstitutional,  was  not  based 
upon  the  proposition  that  additional  burdens  or 
liabilities  naa  been  imposed  upon  the  corpora- 
tion by  a  subseouent  statute,  but  the  holding 
was  that  Uie  aetennination  of  the  question 
whether  or  not  the  company  had  yiolated  its 
chsjter  was  a  judicial  ana  not  a  legislatiye 
Act,  and  that  the  company  had  a  right  to  a 
trial  before  its  charter  could  be  rightfully  for- 
feited. Flint  d  F,  Fl,  Food  Oo.  v.  WoodhuU, 
26  Mich.  99. 

The  same  distinguished  Jurist  and  eminent 
author,  in  his  work  on  Constitutional  Limita- 
tions, pp.  710-712,  6th  ed.  says: 

*'The  occasions  to  consider  the  clause  of  the 
Constitution  of  the  United  States  which  forbids 
the  States  passing  any  laws  impairing  the  obli- 
gation of  contracts  baye  been  frequent  and 
yaried,  and  it  has  been  held  without  dissent 
that  this  clause  does  not  so  far  remoye  from 
state  control  the  rights  and  properties  which 
depend  for  their  existence  or  enforcement  upon 
contracts,  as  to  relieye  them  from  the  opera- 
tion of  such  general  regulations  for  the  good 
ffoyemment  of  the  State  and  the  protection  of 
ttie  rights  of  indiyiduals  as  may  be  deemed 
important  .  .  .  Although  these  charters  are  to 
be  regarded  as  contracts,  and  the  rights  as- 
sured by  them  are  inyiolable,  it  does  not  follow 
that  these  rights  are  at  once,  by  force  of  the 
charter  contract,  remoyed  from  the  sphere  of 
state  regulation,  and  that  the  charter  implies 
an  undertaking,  on  the  part  of  the  State,  that 
in  the  same  way  in  which  their  exercise  is  per- 
missible at  first,  and  under  the  regulations  then 
existing,  and  those  only,  may  the  corporators 
continue  to  exercise  their  rights  while  the  arti- 
ficial existence  continues.  The  obligation  of 
the  contract  by  no  means  extends  so  far;  but, 
on  the  contrary,  the  rights  and  priyileges  which 
came  into  existence  under  it  are  placed  upon 
the  same  footing  with  other  legal  rights  and 
priyileges  of  the  citizen,  and  subject  in  like 
manner  to  proper  rules  for  their  due  regulation, 
protection  and  enjoyment." 

The  Statute  of  New  Hampshire  is  as  follows: 

"The  proprietor  of  eyery  railroad  shall  be 
liable  for  all  damages  which  shall  accrue  to 
any  person  or  property  by  fire  or  steam  from 
any  focomotiye  or  other  engine  on  such  road." 

In  an  action  brought  upon  this  statute  the 
objection  was  raised  that  it  interfered  with  the 
power  of  Congress  to  "regulate  commerce 
among  the  seyeral  States."  The  question  was 
elaborately  presented  in  the  briefs  of  counsel, 
but  the  supreme  court,  without  discussing  the 
question,  held  that  the  objection  could  not  be 
maintained — that  federal  authority  was  against 
it,  and  rendered  judgment  sustaining  the  stat- 
ute,   dmiih  y.  Boitan  d  M.  R,  Go.  68  X^.  H.  26. 

As  this  particular  point  has  not  been  urged 
in  the  case  at  bar,  we  shall  not  further  consider 
it  in  this  opinion. 

Maine  and  Massachusetts  haye  statutes  simi- 
lar to  our  own,  which  haye  been  upheld  by  a 
long  line  of  decisions. 

Chief  Juiiiee  Shaw,  deliyering  the  opinion 
of  the  court  in  Bart  y.  Weiiem  B,  Oo,  w/pra, 
used  the  following  language: 

"We  consider  this  to  be  a  statute  purely 
remedial,  and  not  penal.  Railroad  companies 
acquire  large  profits  by  their  business.  But 
their  business  u  of  such  a  nature  as  necessarily 
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to  expose  the  property  of  others  to  danger;  and 
yet,  on  account  of  the  great  accommodation 
and  adyantage  to  the  public,  companies  are 
authorized  by  law  to  maintain  them,  danger- 
ous though  they  are»  and  so  they  cannot  be  re- 
garded as  a  nuisance.  The  manifest  intent  and 
design  of  this  statute,  we  think,  and  its  legal 
effect,  upon  the  considerations  stated,  is  to  af- 
ford some  indemnity  against  this  risk  to  those 
who  are  exposed  to  it,  apd  to  throw  the  re- 
sponsibility upon  those  who  are  thus  authorized 
to  use  a  somewhat  dangerous  apparatus,  and 
who  realize  a  profit  from  it." 

In  1878  the  State  of  Iowa  adopted  a  statute 
almost  identical  with  our  own;  it  provided  that 
*'Any  corporation  operating  a  railway  shall  be 
liable  for  all  damages  by  fire  that  is  set  out  or 
caused  by  the  operation  of  any  such  railway," 
etc.  In  an  action  brought  thereunder  the  de^ 
fense  was  made  that  the  Act  was  unconstitu- 
tional, as  "impairing  the  obligations  of  con- 
tracts." Upon  this  defense  the  supreme  court 
said: 

"Any  legislation  which  deprives  the  defend- 
ant of  the  nght  to  operate  its  road  would  cleariy 
be  an  infraction  of  contract,  and  unconstitu- 
tional. But  there  is  no  implied  contract  be- 
tween a  State  and  a  corporation  that  there  shaU 
be  no  change  in  the  laws  existing  at  the  time  of 
the  incorporation  which  shall  render  the  use  of 
a  franchise  more  burdensome  or  less  lucratiye, 
any  more  than  Uiere  is  between  the  State  and 
an  individual  that  the  laws  existing  at  the  time 
of  the  acquisition  of  property  shallremain  per- 
petually in  force.  An  individual  may  turn  all 
his  real  estate  into  money,  for  the  purpose  of 
making  loans  when  the  1^1  rate  of  interest  is 
10  per  cent ;  vet  there  can  be  no  doubt  that  a  Leg- 
islature could  afterwards  reduce  the  lefpal  rate 
to  6  per  cent,  thus  materially  lessemng  his 
profits  and  affecting  the  value  of  his  property. 
And  the  same  thing  can  be  done  with  respect 
to  a  corporation  ...  It  took  its  charter  sub- 
ject to  Uie  general  laws,  and,  of  course,  sub- 
ject to  such  dianses  as  mieht  be  rightfully  made 
In  such  laws.  The  L^slature,  surely,  did  not 
guarantee  to  the  corporation  that  there  should 
be  no  change  in  the  laws  ...  It  is  true  the 
generally  received  doctrine  is  that,  for  a  law- 
ful and  reasonably  careful  use  of  property,  the 
owner  shall  not  be  made  answerable  in  dam- 
ages. But  this  is  simply  a  principle  of  the 
common  law.  It  is  not  so  wrought  into  the  idea 
of  property,  nor  is  it  so  hedged  about  by  the 
Constitution,  that  the  Legislature  may  not 
change  it  .  .  .  The  statute  simply  recognizes 
the  doctrine  that  the  use  of  a  locomotive  engine 
is  the  employment  of  a  dangerous  force;  that 
sometimes,  notwithstanding  the  exercise  of  the 
highest  care  and  diligence,  it  will  emit  sparks 
and  cause  destructive  conflagrations;  that 
when  this  occurs,  loss  must  fall  upon  one  of 
two  innocent  parties;  that  heretofore  that  loss 
has  been  borne  by  the  owner  of  the  property 
injur^;  hereafter  it  shall  be  borne  by  the 
owner  of  the  property  causing  the  injury.'' 
Rodemticher  y.  Milwaukee  db  St.  F.  R.  Co. 
41  Iowa,  297. 

We  have  thus  noticed,  at  considerable  lengthy 
some  of  the  principal  decisions  bearing  upon 
the  question  of  the  constilntional  validity  of 
statutes  similar  to  our  own.  It  will  be  observed 
that  the  decisions  relied  upon  as  denying  the 
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eoDstitutlonalty  of  such  Acts  relate  to  statutes 
npon  subjects  other  Uian  damages  caused  by 
fire.  We  are  not  aware  that  the  supreme  court 
of  any  8tate  having  an  Act  like  that  of  ours  has 
declared  the  same  unconstitutional.  We  come 
to  the  conclusion  that  such  statutes  are  not 
penal,  but  purely  remedial  in  their  nature;  that 
they  apply  to  corporations  which  obtained  their 
charters  before  as  well  as  since  their  passage; 
tibat  they  should  receive  from  the  courts  a  rea- 
sonable and  liberal  interpretation  and  construc- 
tion, such  as  will  Justly  promote  their  object. 
By  many  courts  the  warrant  for  their  enact- 
ment is  ascribed  to  the  police  power  of  the 
State;  but  we  have  not  found  it  necessary  to  at- 
tempt a  particular  classification  in  order  to  sus- 
tain their  validity. 

Statutes  practically  identical  with  our  own 
were  passed,  construed  and  upheld  by  the  decis- 
ions of  several  States  for  many  years  before 
OUTS  was  enacted;  and  we  see  no  reason  whv 
Colorado  should  take  the  lead  in  declaring  such 
Acts  unconstitutional.  Boss  v.  Boston  d  W, 
R,  Go,  6  Allen,  90;  I'tatt  v.  Atlantic  dt  St.  L, 
R.  Co.  43  Maine,  579;  Thorpe  v.  Rutland  A 
B.  R.  Co.  27  Yt.  140;  Denver  d  R  Q.  R.  Co. 
V.  Henderson,  10  Colo.  1. 

Undoubtedly  the  enforcement  of  such  Acts 
will  stimulate  railroad  companies  to  the  greatest 
diligence  to  prevent  fires  from  the  operation  of 
their  roads.  If  thev  are  found  to  bear  too  se- 
verely upon  railroaa  companies,  the  Legislature 
may  oe  relied  upon  to  give  relief  by  modifica- 
tion or  repeaL 


A  hundred  years  ago.  when  a  man's  house 
burned  without  any  negligence  on  his  part — a 
caj^e  of  pure  accident — and  the  ts^  caused  the 
burning  of  his  neighbor's  house,  it  was  deemed 
a  harsh  law  that  required  him  to  make  good  his 
neighbor's  loss  as  well  as  to  bear  his  own;  and 
so  resort  was  had  to  Act  of  Parliament  to  rem- 
edy the  supposed  hardship.  14  (George  III., 
chap.  78.  . 

The  adoption  of  the  statute  in  this  and  other 
States  makinff  railroad  companies  liable  for 
damages  by  fire  caused  by  tne  operation  of 
their  locomotive  engines, is  but  the  re-enactment 
pro  tanto  of  the  ancient  common  law  for  the 
better  protection  of  property  exposed  to  such 
unusual  dangers.  Such  matters  are  peculiarly 
within  the  control  of  the  local  Legislatures; 
and  such  laws  may  be  enacted,  changed  or  re- 
pealed to  suit  the  varied  conditions  and  cireum- 
stances  of  the  people. 

Human  laws  at  best  are  largely  experimental, 
and  especially  in  all  free  States  we  may  expect 
frequent  changes  as  the  wants  and  necessities 
of  tlie  people  may  require,  or  as  their  experi* 
ence  and  judgment  may  suggest. 

The  judgment  of  the  Butrict  Court  is  of' 
firmed. 

Helm,  Ch.  /.,  concurring: 

I  concur  in  the  conclusion  that  the  statute 
under  consideration  is  not  obnoxious  to  the  con* 
stitutional  objections  presented,  and  that  there- 
fore the  judgment  should  be  affirmed. 
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!•  A  statate  prarldiac  Ibr  the  prohibi- 
tion of  the  sale  of  iirtO¥icatlng  liquors 

In  anj  county  by  vote  of  the  electors  does  not 
violate  the  oonstltutional  provision  as  to  due 
process  of  law. 
H  A  T.^^^^ft.'^  Oiition  Iiaw  providing  for  the  pro- 
hibition of  the  sale  of  intoxicating  liquors  in 
counties  by  vote  of  the  eleotors  is  not  beyond  the 
power  of  Oongreas  in  places  over  wliioh  ft  has  ex- 
elusive  power  of  legislation. 

Iw  Under  United  States  Revised  Statutes* 
I  1851t  iT^Tins  legislative  power  to  a 

Territory  on  alTrlgbcrul  subjects  of  legislation 
not  inconsistent  with  the  Constitution  and  laws  of 
the  United  States,  a  Teiritorlal  Legislature  may 
pass  a  Local  Option  Law. 

4.  The  provision  of  the  Revised  Statutes 
of  the  United  States  that  no  license 
shall  be  ecmstmed  to  authorise  any 
business  within  any  State  prohibited  by  the 
laws  thereof,  applies  to  a  Territory  as  well  as  to  a 
State  by  virtue  of  sectioB  1  of  chapter  1,  title,  It^ 

&  A  statute  providing  Ibr  looal  option 
as  to  the  sale  of  intozicatini^  liquors, 

NOTS.— Looal  Option  Laws,  see  State  v.  Judge  of 
Olroult  Court,  1 L.  R.  A.  86. 
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whloh  does  not  seek  to  oonflsoate,  destroy  or  pre- 
vent any  lawful  use  of  them  oxoept  in  so  far  as"  a 
depreciation  in  value  miay  result  from  prohibiting 
the  sale,  is  not  unoonstitutional  as  impairing  the 
rights  of  private  property. 

1  The  prohibition  of  the  sale  of  intoxicat- 
ing liquorSt  being  a  matter  whloh  belongs  to 
the  police  powers  of  the  government,  may  with 
propriety  be  left  to  each  county;  and  a  statute 
providing  for  local  option  in  this  respect  is  not  an 
unoonstitutional  delegation  of  legislative  power. 

7.  Th»  Dakota  Iiocal  Option  Iiaw  of  1 887» 
chapter  TO*  is  not  invalid  for  failure  to 
provide  penalties,  because  in  terms  and  by  impli- 
cation it  continues  the  former  penalties  in  force, 
and  provides  an  additional  remedy  for  the  re- 
straint of  the  sale  of  intoxicating  liquors  by  in- 
junction. 

8.  nie  mere  flailure  of  leg^lslative  Jour- 
nals to  record  the  passage  of  an  Act»  in 

the  absence  of  any  alBrmative  record  that  it  did 
not  secure  the  concurrence  of  both  Houses,  is  not 
sufficient  to  show  that  the  Act  was  not  properly 
passed,  where  the  certificate  of  the  presiding  offl^ 
oer  of  each  House  shows  that  it  was  regularly 
passed  by  that  body. 

(February  4, 1889.) 

HABEAS  CORPUS  by  one  charged  with 
violation   of  the  Local  Option  Law  and 
bound  over  to  await  the  action  of  the  grand 
\  to  regain  bis  liberty.     Writ  dieeharged. 
he  case  is  fully  stated  by  the  court 
Mesers.     Cyrus    Wellinc^on,    M.    W« 
Greene  and  W.  E«  Dodi^e  for  petitioner. 
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Me$tn,  Clutrlea  F.  Teinpleton,  AUy- 
Oen.,  C.  B.  Pratt  and  W.  B.  Seeby,  for 

respoDdcDt: 

The  statute  is  oot  in  conflict  with  section  1925 
of  the  organic  Act  of  the  Territory,  nor  with 
the  14th  Amendment  to  the  Federal  Constitu- 
tion. It  is  a  mere  police  regulation,  and  does 
not  impair^  take,  damage  nor  destroy  private 
property  without  due  process  of  law  and  Just 
compensation  to  the  owner. 

Ex  parte  Lynn,  19  Tex.  App.  298;  JSas  parte 
Kennedy,  23  Tex.  App.  77;  People  ▼.  Edtoiey,  8 
Mich.  830;  State  y.  MugUr,  29  Ean.  252;  Mug- 
ler  V.  Kan,  123  U.  6.  628  (81  L.  ed.  205);  Weil 
V.  Calhoun,  25  Fed.  Rep.  865-872;  Tanner  t. 
AUiance,  29  Fed.  Rep.  196;  Kan,  y.  Bradley, 
26  Fed.  Rep.  289;  Piaple  ▼.  Cipperly,  1  Cent. 
Rep.  804,  101 N.  Y.  684;  Powell  y.  Com,  5  Cent. 
Rep.  890,  114  Pa.  265;  Menken  v.  Atlanta,  78 
Ga.  668. 

The  right  to  sell  Intoxicating  liquors  so  far 
as  any  such  right  exists  is  not  one  of  the  rijrhts 
growing  out  of  citizenship  of  the  United 
States. 

Bartemeyer  v.  Iowa,  85  U.  B.  18  Wall.  129 
(21  L.  ed.  929). 

Laws  cannot  be  declared  void  because  they 
are  opposed  to  natural  practice. 

BerthMf  y.  (TRea^y,  74  N.  Y.  509^16. 

The  legislative  power  of  the  Territory  ex- 
tends to  all  rig^htful  subjects  of  legislation  not 
inconsistent  with  the  Constitution  and  laws  of 
the  United  States. 

Organic  Act,  §  1861. 

The  statute  in  question  does  not  conflict  with 
the  Revenue  Law. 

License  Tax  Cases,  72  U.  S.  5  Wall.  462  (18 
L.  ed.  497). 

The  Territorial  Le^slatures  have  power 
"over  all  ordinary  subjects  of  legislation." 

ainton  V.  EngUbreeM,  80  U.  8.  18  Wall.  484 
(20  L.  ed.  659>;  Eombuekle  v.  Toombs,  85  U.  8. 
18  Wall.  648  (21 L.  ed,  966);  Territory  y.  Scott, 
8  Dak.  857. 

The  14th  Amendment  does  not,  and  was  not 
intended  to,  impair  nor  affect  the  police  power 
of  a  State. 

Barbier  v.  Connolly,  118  U.  8.  27  (28  L.  ed. 

928). 

The  law  does  not  contravene  the  provisions 
of  section  1846  of  the  organic  Act.  The  valid- 
ity of  the  law  in  question  is  established  by  an 
overwhelming  weight  of  authorities. 

Blanding  v.  Burr,  18  Cal.  858;  People  v. 
NaUy,  49  Cal.  478;  Qroesch  v.  State,  42  Ind. 
647;  GloversvilU  v.  EinceU,  70  N.  Y.  287;  Pbo- 
pU  V.  Fire  Ajsso.  of  Phila,  92  N.  Y.  811;  State 
V.  Wilcox,  45  Mo.  458;  Com,  v.  Bennett,  108 
Mass.  27;  Com,  v.  Dean,  110  Mass.  857;  Er- 
linger  v.  Boneau,  51  111.  94;  Ouild  v.  Chicago, 
82  111.  473;  State  v.  Wilcox,  42  CJonn.  884;  Boyd 
V.  Bryant,  85  Ark.  69;  StaU  v.  District  Court 
of  Hennepin  Co,  88  Minn.  285;  State  v.  Cook, 
24  Minn.  247;  State  v.  Noyes,  80  N.  H.  279; 
Bancroft  v.  Dumas,  21  Vt.  456;  State  v.  Parker, 
26  Vt.  857;  BuU  v.  Bead,  18  Gratt.  78;  Com, 
Y,  Welter,  14  Bush  (Ky.)  218,  29  Am.  Rep.  407; 
FeUY.  State,  42  Md.  71,  20  Am.  Rep.  83;  Sly- 
tner  ▼.  State,  62  Md.  237;  State  v.  Court  of 
Common  Pleas,  86  N.  J.  L.  78;  StaU  v.  &Neill, 
24  Wis.  149;  Smith  v.  Janeeville,  26  Wis.  291; 
EoUeyY, State,  14  Tex.  App.  605;  Cooley,  (3onst. 
Lim.  5th  ed.  14&-148;  LoMsApp.  73  Pa.  491; 

8  L.  R.  A. 


People  V.  Fleming,  10  Colo.  558;  Com.  y.  Kim- 
batt,  24  Pick.  859.  85  Am.  Dec.  337;  TatumY. 
State  (Ga.)  8  8.  E.  Rep.  907;  State  v.  Emery, 
98  K  C.  768;  Sehulherr  y,  Bordeaux,  64  Mias. 
59;  State  y.  Pond,  12  West.  Rep.  868,  98  Mo. 
606. 

The  statute  is  not  obnoxious  to  the  criticism 
of  special  legislation.  The  Act  is  general  in  its 
terms.  All  the  counties  in  the  Territory  may 
come  under  its  provisions. 

Qroesch  v.  State,  42  Ind.  560;  StaUY,  Wileox, 
46  Mo.  464;  Guild  y,  Chicago,  82  Dl.  478;  Ban- 
croft Y,  Dumas,  21  Vt  462;  State  v.  Graham, 
16  Neb.  74;  Marmet  v.  State,  9  West.  Rep. 
449,  45  Ohio  St.  68;  State  y,  Donovan  (Nev.) 
15  Pac.  Rep.  783;  Be  parte  Lynn,  19  Tex.  App. 
293;  Boyd  v.  Bryant,  85  Ark.  69;  State  v.  Ptmd, 
18  West  Rep.  868,  98  Mo.  606. 

Trippt  Ch.  J,,  delivered  the  opinion  of  the 
court: 

The  petitioner,  Patrick  McMahon,  was  ar- 
rested upon  coniplaint  before  a  Justice  of  the 
peace  of  Grand  Forks  County,  charging  him 
with  selling  intoxicatingliauors  in  violation  of 
chapter  70,  Laws  1887-S8,  known  as  the  "Lo- 
cal Option  Law." 

The  petitioner,  having  been  bound  over  to 
await  tbe  action  of  the  grand  jury  of  that  coun- 
ty, and  declining  to  give  bail,  was  committed 
to  the  Jail  of  said  Grand  Forks  County,  and  he 
sues  out  of  this  court  a  writ  of  habeeu  corpus, 
directed  to  the  defendant,  O'Connor,  as  the  per- 
son having  him  in  custody,  alleging  that  he  is 
unlawfully  restrained  of  bis  liberty,  in  that  the 
statute  upon  which  this  offense  is  based  is  un- 
constitutional and  void,  and  was  never  enacted 
by  the  Legislative  Assembly  of  the  Territory. 

No  question  is  raised  as  to  the  right  and 
power  of  the  court  to  determine  these  questions' 
in  this  manner;  and,  as  the  proceeoing  is  a 
friendly  one,  brought  as  a  test  case,  to  deter- 
mine at  an  early  day  and  in  a  speedy  manner 
the  legality  of  this  statute,  the  court  has  not 
seen  fit  to  examine  into,  and  will  not  pass  upon, 
questions  other  than  those  mooted  at  the  argu- 
ment. 

The  plaintiff  in  this  proceeding  seeks  to  at- 
tack the  validity  of  chapter  70  of  the  Laws 
of  (he  Legislative  Assembly,  passed  at  the  8ey« 
enteenth  Session,  1887,  entitled  **  An  Act  to 
Prohibit  tbe  Sale  of  Intoxicating  Liquors  by 
Local  Option." 

By  the  provisions  of  the  Act  the  board  of 
countjb  commissioners  are  required  to  submit 
to  the  qualified  voters  of  any  county,  at  any 
general  election,  the  question  of  prohibiting  the 
sale  of  intoxicating  liquors  whenever  one  third 
of  the  voters  of  said  county,  as  evidenced  by 
the  vote  cast  at  the  last  precc  Uug  election,  pe- 
tition said  board  therefor;  and  if  a  majority  of 
the  votes  cast  at  such  election  shall  be  "  agunst 
the  sale,"  it  shall  be  unlawful  for  such  board 
to  issue  or  grant  a  license  for  the  sale  of  intox- 
icating liquors  in  such  county. 

Section  6  of  this  Act  provides: 

Sec.  5.  In  addition  to  the  penalties  now  pre- 
scribed by  law,  any  person  or  persons  who  may 
sell  any  intoxicating  liquon  without  a  license 
having  been  duly  granted,  as  provided  bv  law, 
or  where  the  license  is  granted  in  violation  of 
this  Act,  shall  be  restrained  from  so  doing  by 
proper  injunction  issued  by  the  court*  or  a 
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liidge  thereof ;  and  any  person  may  secure  such 
injimction,  and  may  use  the  name  of  the  coun- 
ty as  plaintiff  in  the  suit,  and  no  security  shall 
he  required;  and  the  district  attorney  of  such 
county  shall  in  all  things  conduct  such  prose- 
cution." 

The  p'  tilioner  contends — 

FinL  That  the  Act  is  within  the  prohibition 
of  the  Constitution  of  the  United  States,  in  that 
he  is  deprived  of  his  property  without  due 
process  of  law; 

Second.  That  the  Act  is  in  violation  of  the 
organic  law  of  the  Territory  and  the  statutes  of 
the  United  States:  (a)  in  that  it  conflicts  wiih 
the  Revenue  Laws  of  the  United  States  panting 
licenses  to  sell  intoxicating  liquors;  {b)  m  that  it 
conflicts  with  the  section  of  the  Revised  Stat- 
utes of  the  United  States  which  prohibits  the 
Legislature  from  enacting  any  law  "impairing 
the  rights  of  private  property;"  {e)  in  that  it 
conflicts  with  the  statute  of  the  United  States 
prohibiting  local  or  special  legislation ;  ((f)  in  that 
it  conflicts  with  the  statute  ox  the  United  States 
by  delegating  the  legislative  power  conferred 
upon  the  Legislative  Assembly; 

TMrd,  That  the  law  is  inoperative  and  can- 
not be  enforced,  for  the  reason  that  no  penal- 
ties or  punishments  are  prescribed  for  its  in- 
fraction or  disobedience; 

Fourth,  That  the  Act  was  never  passed  by 
the  Legislative  Assembly,  and  never  became  a 
law  of  the  Territory. 

We  will  consider  these  objections  in  the  or- 
der presented. 

It  was  contended  at  the  argument  that  this 
statute  was  within  the  prohibition  of  the  first 
section  of  the  Fourteenth  Amendment  to  the 
Constitution,  which  provides  that  no  State 
"  shall  deprive  any  person  of  Ufe,  liberty  or 
property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  Jurisdiction  the  equal 
protection  of  the  laws." 

It  need  only  be  stated,  what  has  been  so  often 
decided,  that  the  first  amendments  of  the  Con- 
stitution were  limitations  upon  the  Government 
of  the  United  States,  and  upon  the  powers 
granted  by  the  Constitution  to  the  national  gov- 
ernment But  the  14th  Amendment  was  in- 
tended to  be,  as  its  language  plainly  expresses, 
a  limitation  upon  the  States  in  their  sovereign 
capacity.  This  section  can  therefore  be  of  tit- 
tle aid  m  determining  the  powers  of  the  Terri- 
torial Lcjdslature. 

The  Territory  has  no  powers,  legislative, 
executive  or  Judicial,  except  such  as  are  con- 
ferred upon  it  by  Act  of  Congress.  It  can  have 
over  a  given  subject  no  greater  powers  than 
Congress  itself  has,  and  such  powers  may  be  as 
limited  as  Congress  may  determine.  It  has  no 
powers  in  fact  except  such  as  are  expressly,  or 
by  fair  implication,  conferred  by  Congress  it- 
self. The  sovereignty  of  the  Territory,  so 
called,  comes  from  Congress,  not  the  people. 
If  Congress  have  not  the  power  under  the  Con- 
stitution, it  can  confer  none  upon  the  Territory. 
As  lias  been  aptly  stated,  the  Territory  is  "  an 
outlying  provmce  of  the  national  government," 
subject  to  its  direct  Control  through  congres- 
sional le^lation,  or  its  indirect  control  through 
congressional  supervision  of  territorial  legisla- 
tion. That  this  national  sovereignty  over  the 
Territories  exists  has  never  been  denied. 

Upon  what  particular  section  of  the  Kation- 
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al  Constitution  such  grant  of  power  is  based, 
the  decisions  of  the  court  are  not  harmonious; 
but,  whether  it  comes  from  the  power  ^ranted 
"  to  make  all  needful  rules  and  regulations  re- 
specting the  Territory."  etc..  or  from  whatever 
clause  of  that  instrument  the  power  is  derived, 
it  is  sufficient  that  the  power  undoubtedly  ex- 
ists; and  it  must  follow  that  the  legislative  pow- 
er of  the  Territory  is  limited,  not  only  by  the 
powers  of  Conj^ess  granted  by  the  Constitu- 
tion itself,  but  it  must  be  confined  to  the  pow- 
ers also  expressly  or  by  necessary  inference 
conferred  by  statute  of  Congress  upon  the  Leg- 
islative Assembly. 

Governed  by  this  rule,  and  examining  the 
powers  conferred  upon  Congress  by  the  Con- 
stitution and  the  limitation  upon  such  powers 
prescribed  by  the  earlier  amendments,  we  find 
nearly  the  same  language  contained  in  the  5th 
Amendment  as  that  relied  upon  at  the  argu- 
ment and  contained  in  the  llth  Amendment, 
to  wit:  that  "  No  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  process  of 
law."  Is  this  law  open  to  the  objection  that 
this  defendant  is  deprived  of  his  liberty  "with- 
out due  process  of  Uw?" 

Without  stopping  to  discuss  the  phrase  "due 
process  of  law,"  upon  which  so  much  learning 
nas  been  expended  by  the  courts,  whose  rea- 
soning may  be  read  with  great  interest  and 
profit,  it  is  sufficient  here  to  say  that  the  same 
clause,  in  substance,  will  be  found  in  the  Bill 
of  Rights  of  every,  or  nearly  every.  State  in 
this  Union  in  which  the  constitutionality  of  this 
and  similar  Local  Option  Laws  has  been  sus- 
tained. 

To  say  by  this  court  that  this  law  is  in  con- 
fiict  with  such  provision  of  the  Constitution  is 
to  say  that  the  decisions  of  those  States  which 
deny  the  position  taken  by  counsel  bere  are 
wron^,  and  should  be  overruled,  and  that  Con- 
gress itself  has  no  power  to  enact  such  a  law; 
for  if  Congress  has  attempted  to  ^rant  to  the 
Legislature  of  Dakota  a  power  it  could  not 
grant,  or  if  this  limitation  prohibits  the  exer- 
cise of  such  power  so  granted  by  Congress,  it 
is  because  it  has  not  such  power  itself,  or,  by 
sucli  limitation,  is  restrained  from  the  exercise 
of  such  power. 

The  power  to  make  laws  regulating  or  pro- 
hibiting the  sale  of  intoxicating  liquors  is  un- 
doubtedly within  the  police  powers  of  the  State 
or  Nation.  Whatever  doubt  may  once  have 
existed,  it  is  now  too  late  to  urge  that  these 
provisions  of  limitation  in  the  Constitution  have 
reference  to  or  afl!ect  the  police  powers  of  the 
State  or  Nation.  Cooley,  Const.  Lim.  720,  au- 
thorities cited;  Com.  V.  KendaU,  12  Cush.  414; 
Com,  V.  Clapp^  5  Gray,  97;  Santo  v.  State,  2 
Iowa,  202;  State  v.  Wheeler,  25  Conn.  290;  Peo- 
ple V.  Hatcley,  3  Mich.  830;  Jonea  v.  People,  14 
111.  196;  State  v.  PrescoU,  27  Vt.  194. 

It  was  questioned  after  the  adoption  of  the 
14th  Amendment  whether  its  broad  language 
was  not  intended  to  prevent  the  States  from 
seeking  refuge  under  its  police  powers  to  arbi- 
trarily prohibit  and  restrain  the  exercise  of  va- 
rious trades  and  employments  as  matters  of 
municipal  concern;  and  in  Barbier  v.  Connolly, 
113  U.  S.  27  £28  L.  ed.  928],  a  case  which  went 
up  from  San  Francisco, Cal.,  it  was  claimed  that 
under  this  Amendment  the  municipality  had  no 
power  to  prohibit  the  complainant  from  carry- 


858 


Dakota  Bufbbmb  Coubt. 


ing  on  his  business  of  a  public  laundry,  in  a  oer- 
tain  portion  of  the  city,  between  the  hours  of 
10  at  night  and  6  in  the  mornjog,  and  from  em- 
ploying persons  about  the  premises  having  in- 
fectious or  contagious  diseases,  upon  the 
ground  both  that  the  ordinance  was  a  discrim- 
ination as  between  citizens  of  the  same  munic- 
ipality, and  that  it  deprived  the  petitioner  of 
the  right  to  labor  and  acquire  property.  The 
supreme  court,  in  denying  both  these  proposi- 
tions, takes  occasion  to  say: 

'*But  neither  the  amendment,  broad  and 
comprehensive  as  it  is,  nor  any  other  amend- 
ment, was  designed  to  interfere  with  the  power 
of  the  8tate,sometimes  termed  its  'police  power/ 
to  prescribe  regulations  to  promote  the  health, 
peace,  morals,  education  and  good  order  of  the 
people,  and  to  legislate  so  as  to  increase  the  in- 
dustries of  the  State,  develop  its  resources,  and 
add  to  its  wealth  and  prosperity." 

It  mav  then  be  safely  stated  that  this  law  is  not 
in  conflict  with  the  Constitution  of  the  United 
States,  in  tbat  Congress  Itself  would  not  have 
power  to  pass  such  a  law  to  be  enforced  in 
those  places  over  which  it  has  exclusive  pow- 
ers of  legislation,  or  in  that  the  limitations  of 
the  Constitution  prohibited  the  exercise  of  such 
power. 

And  the  next  question  for  our  consideration 
is.  Has  Congress  conferred  such  power  of  leg- 
islation upon  the  Legislative  Assembly  of  the 
Territory?  The  legislative  power  of  the  Ter- 
ritory is  conferreaby  section  1851,  Revised 
Statutes  United  States,  which  provides  that 
*'  The  legislative  power  of  every  Territory  shall 
extend  to  all  rightful  subjects  of  legislation  not 
inconsistent  with  the  Constitution  and  laws  of 
the  United  States."  This  grant  of  power  is  a 
broad  one.  *'A11  rightful  subjects  of  legisla- 
tion "  is  a  more  extensive  grant  of  legislative 
power  than  will  be  found  given  to  legislative 
Dodies  in  most  of  the  sovereign  States.  It  not 
only  gives  to  the  Legislature  the  right  to  legis- 
late upon  all  rightful  subjects  of  legislation, 
but  it  gives  to  the  Legislature  in  the  first  in- 
stance the  power  of  determining  what  are  right- 
ful subjects  of  legislation;  and  in  the  exercise 
of  such  power  the  Legislature  has  determined 
that  the  prohibition  of  the  sale  of  intoxicating 
liquors  by  local  option  is  a  rightful  subject  of 
legislation.  Is  it  a  rightful  subject  of  legisla- 
tion? If  it  is,  then  the  Congress  conferred  up- 
on the  Legislative  Assembly  such  power,  unless 
the  exercise  of  such  power  is  in  conllict  with 
the  Constitution  or  some  statute  of  the  United 
States.  The  question  of  whether  it  is  rightful 
or  not  is  not  to  be  determined  bv  the  exx>edien- 
cy  or  propriety  of  such  legislation,  for  no  two 
Legislatures  might  agree  upon  the  question  of 
whether  such  a  law  was  or  was  not  suited  and 
adapted  to  the  needs,  habits  or  education  of  the 
people. 

The  term  "rightful"  has  more  the  signifi- 
cance of  'lawful,"  and  the  clause  must  be  in- 
terpreted to  mean  tbat  Congress  grants  to  the 
Territorial  Legislative  Assemblv  all  the  powers 
necessanr  to  be  exercised  by  it  in  the  establish- 
ment 01  a  temporary  sovereign  government. 
There  are  certain  powers  it  cannot  grant,  such 
as  the  right  to  com  monev,  to  regulate  com- 
merce, to  pass  bankrupt  laws,  etc.,  for  such 
powers  can  be  exercised  by  Congress  alone; 
but  all  necessary  powers  of  municipal  govem- 
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ment  must  have  been  and  were  intended  to  be 
granted  bv  the  clause.  Congress,  in  the  exer- 
cise of  this  power,  early  created  local  self  gov- 
ernments out  of  its  "outlying territory,"  denom- 
inated '* territorial  governments,"  a  name  not 
found  in  the  Constitution  itself;  and  it  gave  to 
these  governments  the  usual  executive,  legis- 
lative and  judicial  powers. 

The  organic  Acts  of  the  several  Territories 
from  the  earliest  historv  of  the  country  have 
been  of  the  same  general  character.  They  are 
framed  after  and  founded  upon  the  Constitution 
of  the  United  States  itself,  and  are  singularlv 
like  the  early  State  Constitutions;  and  the  di- 
vision into  and  the  separation  of  the  three  great 
departments,  and  the  grants  of  powers  thereto, 
are  much  the  same  in  character  and  distribu- 
tion. The  intention  of  Congress  to  form  a 
government  is  in  terms  expresised  in  the  first 
section  of  our  organic  Act,  where,  after  giving 
the  boundaries  of  the  proposed  Territory,  it 
concludes  with  the  words,  "is  organized  into  a 
temporary  government  by  the  name  of  the 
'Territory  of  Dakota.' " 

It  has  sometimes  been  said  that  the  Territory 
is  an  "embryo  State;"  and  while  the  Con^sa 
has  never  surrendered  its  right  of  supervision 
over  the  legislation  of  the  Territory,  yet  such 
power  of  Congress  has  been  very  rarely  exer- 
cised in  most  of  the  Territories,  and  never, 
perhaps,  in  the  history  of  this  Territory,  except 
upon  direct  application  of  her  citizens  to  sup- 
pi  v  some  omissions  or  to  relieve  from  some  in- 
advertence of  territorial  legislation  during  the 
recess  of  the  Territorial  Asisembly;  so  that,  in 
organizing  the  "tefhporary  government,"  Con- 
gress intended  such  government  to  have  and 
exercise  all  the  attributes  of  sovereignty  "tem- 
porarily," subject  only  to  such  supervision  as 
the  Congress  shall  choose  from  time  to  time  to 
exercise  over  it. 

With  this  residuum  of  power  remaining  in 
Congress,  dormant,  except  when  expressly  ez- 
erci^,  the  government  of  the  Territory  is  sov- 
ereign in  each  department,  and  its  organic  law 
is  to  be  construed  as  its  Constitution,  either  in 
the  light  of  a  grant  or  a  limitation  of  power. 
Perhaps,  as  to  some  portions,  it  is  to  have  the 
former,  and  as  to  others,  it  is  to  have  the  latter, 
construction. 

In  ffambvekle  v.  Toombs,  85  U.  8.  18  Wall 
655  [21 L.  ed.  967],  Judffe  Bradley,  in  speaking 
of  territorial  governments,  says:  "Asa  genertu 
thing,  subject  to  the  general  schemeof  local  gov- 
ernment chalked  out  by  the  organic  Act,  and 
such  special  provisions  as  are  contained  therein, 
the  local  Legislature  has  been  intrusted  with  the 
enactment  of  the  entire  system  of  municipal 
law,  subject,  also,  however,  to  the  ri^ht  of 
Congress  to  revise,  alter  and  revoke  at  its  dis- 
cretion. The. powers  thus  exercised  by  the 
Territorial  Lei^slatures  are  nearly  as  extensive 
as  those  exercised  by  any  State  Legislature." 
.  And  in  Clinton  v.  Englebrecht,  Ohirf  Justice 
Chase,  upon  the  same  subject,  says: 

"The  theory  upon  which  the  various  govern- 
ments for  portions  of  tjie  territory  of  the  United 
States  have  been  organized  has  ever  been  that 
of  leaving  to  the  inuabitants  all  the  powers  of 
self  government  consistent  with  the  supremacy 
and  supervision  of  national  authority,  and  with 
certain  fundamental  principles  established  bj 
Congress."  80  U.  8. 13  WalL  441  [20  L.ed.  660]. 
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The  Legislatures  of  all  tbe  Territories,  un  Jcr 
organic  Acts  almost  like  our  owu,  have  exer- 
c&d  and  granted  to  public  corporations  to  cx- 
erdse  the  right  of  eminent  domain,  one  of  tbe 
highest  prerogatives  of  sovereignty,  and  this 
not  only  with  the  silent  acquiescence  of  Con 
ffiess  and  the  people,  but  by  the  solemn  adju- 
dication of  the  courts.  Bwan  v.  WiUiams^  2 
Jlicfa.  427. 

It  is  too  late  now  for  the  courts  to  hold  that 
the  territory  is  other  than  a  temporary  sover- 
eign government — temporary  in  that  its  or- 
ganic laws  and  its  very  existence  are  subject 
to  the  paramount  will  of  Congress,  its  creator; 
sovereign,  in  that  its  executive,  legislative,  and 
judicial  powers  are  unlimited  except  by  the 
terms  of  the  Constitution  or  its  organic  law. 
When  Congress  created  the  temporary  sover- 
eign government  of  the  Territory,  it  intended 
to  confer  upon  it  such  legislative  powers  as  are 
usually  exercised  by  sovereign  States.  Police 
powers  are  among  the  more  common  powers 
exercised  by  the  sovereign  States. 

Mr.  Cooley  defines  police  powers  to  be: 
"The  police  of  a  State,  in  a  comprehensive 
sense,  embraces  its  whole  system  of  internal 
regulation  by  which  tbe  State  seeks  not  only 
to  preserve  tbe  public  order,  and  to  prevent 
offenses  against  the  State,  but  also  to  establish, 
for  the  intercourse  of  citizens  with  citizens, 
those  rules  of  good  manners  and  good  neigh- 
borhood which  are  calculated  to  prevent  a  con- 
flict of  rights,  and  to  insure  to  each  the  unin- 
terrupted enjoyment  of  his  own  so  far  as  is 
reasonably  consistent  with  a  like  enjoyment  of 
rights  by  others."    Cooley,  Const.  Lim.  706. 

Blackstone  defines  it  to  be  (4  Bl.  Com.  162) 
"the  due  regulation  and  domestic  order  of  the 
Kingdom,  whereby  tbe  individuals  of  the  State, 
like  members  of  a  well  governed  family,  are 
bound  to  conform  their  general  behavior  to  the 
rules  of  propriety,  go^  neighborbood,  and 
good  manners;  and  to  be  decent,  industrious 
and  inoffensive  in  their  respective  stations." 

Jeremy  Bentbam  has  this  definition:  "Police 
is  in  general  a  system  of  precaution,  either  for 
the  prevention  of  crimes  or  of  calamities.  Its 
business  may  be  distributed  into  eight  differ- 
ent branches:  (1)  police  for  the  prevention  of 
offenses;  (2)  police  for  the  prevention  of  calam- 
ities; (8)  police  for  the  prevention  of  endemic 
diseases;  (4)  police  of  charity;  (5)  police  of  in- 
terior communications:  (6)  police  of  public 
amusements;  (7)  police  for  recent  intelligence; 
(8)  police  for  registration. "  Beutham's  Works, 
pt.  9,  p.  157. 

Chi^  Jtutice  Shaw  says:  "  The  power  we 
allude  to  is  rather  tbe  police  power,  tbe  power 
vested  in  the  Legislature  by  tbe  Constitution 
to  make,  ordain  and  establish  all  manner  of 
wholesome  and  reasonable  laws,  statutes  and 
ordinances,  either  with  penalties  or  witbout, 
not  repugnant  to  tbe  Constitution,  as  they  shall 
Judge  to  be  for  the  good  and  welfare  of  tbe 
Commonwealth,  and  of  tbe  subjects  of  tbe 
same.  It  is  much  easier  to  perceive  and  real- 
ize the  existence  and  sources  of  this  power  than 
to  mark  its  boundaries,  or  prescribe  limits  to 
its  exerciy;."    Cooley,  Const.  Lim.  707, 708. 

Ju^ge  Redfleld  says:  "This  police  power  of 
the  State  extends  to  the  protection  of  tbe  h'ves, 
limbs,  health,  comfort  and  quiet  of  all  persons, 
and  the  protection  of  all  property  within  the 
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State.  According  to  the  maxim  '  8ie  utere  tuo 
utalienum  non  Icudai,*  which  being  of  universal 
application,  it  must,  of  course,  bie  within  tbe 
range  of  legislative  action  to  define  tbe  mode 
and  manner  in  which  everyone  may  so  use  bis 
own  as  not  to  injure  others  .  .  .  There  is  also 
tbe  general  police  power  of  the  State,  by  which 
persons  and  property  are  subjected  to  all  kinds 
of  restraints  and  burdens,  in  order  to  secure 
the  general  comfort,  health  and  prosperity  of 
the  State;  of  the  perfect  right  in  the  Legislat- 
ure to  do  which  no  question  ever  was,  or,  upon 
acknowledged  general  principles,  ever  can  be, 
made,  so  far  as  natural  persons  are  concerned." 
Thtyrpe  v.  Rutland  &  B.  li.  Co,  27  Vt.  149. 

The  power  to  prohibit  tbe  sale  of  intoxicat- 
ing liquors  not  only  comes  within  these  defini- 
tions, but  it  bos  been  frequently  so  held  by  the 
coiurts. 

Mr.  Cooley  says:  "In  the  American  consti- 
tutional system  the  power  to  establish  tbe  or- 
dinary rcp^ulations  of  police  has  been  left  with 
the  individual  States;  and  it  cannot  be  taken 
from  them,  either  wholly  or  in  part,  and  exer- 
cised under  legislation  of  Congress.  Neitber 
can  the  national  government,  through  any  of 
its  departments  or  ofQcers,  assume  any  super- 
vision of  tbe  police  regulations  of  tbe  States. 
All  that  tbe  feaeral  authority  can  do  is  to  see 
that  tbe  States  do  not,  under  cover  of  this 
power,  invade  the  sphere  of  natioDal  sovereign- 
ty, obstruct  or  impede  the  exercise  of  any  au- 
thority which  tbe  Constitution  has  confided  to 
tbe  nation,  or  deprive  any  citizen  of  rights 

guaranteed  by  tbe  Federal  Constitution." 
looley.  Const.  Lim.  708,  709. 
The  very  theory  upon  which  our  system  of 
government  is  based,  of  allowing  each  locality 
to  govern  its  municipal  affairs  in  its  own  way, 
and  that  tbe  Congress  shall  legislate  upon  af- 
fairs pertaining  to  the  good  of  the  whole  peo- 
ple, made  it  necessary  that  tbe  people  of  tbe 
Territories  should  have  a  local  government; 
aod  its  matters  of  police  were  among  the  first 
and  necessary  powers  committed  to  such  local 
government.  If,  tben,  tbe  power  of  local  op- 
tion pertains  to  the  police,  it  is  a  rightful  sub- 
ject of  legislation,  and  the  power  to  make  such 
law  was  given  by  the  organic  Act;  but,  irre- 
spective of  such  logical  conclusion,  to  which 
we  must  arrive,  it  would  be  a  bold  and  back- 
ward step  for  the  court  to  say,  in  tbe  face  of 
modern  legislation  upheld  by  the  highest  courts 
of  the  States  and  of  the  Nation ,  that  local  option 
in  matters  of  intoxicating  liquors  is  not  a 
"rigbtful  cubject  of  legislation." 

Would  not  tbe  general  conclusion  be  a  most 
just  and  natural  one,  tbat  tbe  exercise  of  such 
a  power,  wbicli,  in  the  States  under  a  general 
grant  of  power  or  exercise  of  power  no  broader 
or  more  general  in  character  tban  our  own,  has 
been  almost  uniformly  sustained  by  their  high- 
est courts,  and  more  recently  by  tbe  Supreme 
Court  of  tbe  United  States,  is  not  in  conflict 
with  constitutional  powers?  Would  we  not,  I 
repeat,  more  naturally  conclude  that  Congress, 
with  such  legislative  and  such  judicial  deter- 
minations before  it,  in  granting  to  tbe  Territor- 
ial Legislature  the  power  over  all  "  rightful 
subjects  of  legislation,"  intended  it  to  have  the 
right  to  exercise  all  such  powers  as  were  usual- 
ly exercised  by  other  legislative  bodies  under 
similar  grants  of  sovereign  power?    That  Con- 
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gress  bad  the  power  to  grant,  and  that  it  did 
grant,  such  power  to  the  Territorial  ^flsembly, 
we  have  no  doubt;  and  the  Legislature  has  full 
power  to  exercise  such  power  unless  it  is  pro- 
hibited by  some  other  or  later  Act  of  Congress 
itself. 

It  is  contended  that  the  Act  is  in  conflict  with 
the  Revenue  Ijaws  of  the  United  States  grant- 
ing Ucenso  to  sell  intoxicating  liquors.  This 
?[uestion  is  determined  by  the  license  cases 
ound,  eo  nomine.  MeOnire  t.  Cam,  70  U.  S.  8 
Wall.  887  [18  L.  edf,  226];  and  Licente  Tax 
Cases,  72  U.  S.  5  Wall.  462  ri8  L.  ed.  497],  in 
which  the  supreme  court  holds  that  these  laws 
are  enacted  for  revenue  merely,  and  that, 
whether  the  tax  be  collected  under  the  form  of 
a  lax  or  license,  it  is  in  fact  a  tax,  and  not  a 
license  or  permission  to  perform  the  act 

In  the  case  last  above  cited,  the  court  says: 
"  The  granting  of  a  license,  therefore,  must  be 
regarded  as  nothing  more  than  a  mere  form  of 
imposing  a  tax,  and  of  implying  nothing  ex- 
cept that  the  licensee  shall  be  subject  to  no  pen- 
alties under  national  law  if  he  pays  it  .  .  . 
But,  as  we  have  already  said,  these  licenses 
give  no  authority.  They  are  mere  receipts  for 
taxes." 

But  it  is  contended  that  the  Statute  of  1864, 
which  in  terms  provided  *'  that  no  license  pro- 
vided for  in  the  Act  should  be  constnied  to  au- 
thorize any  business  within  any  State  or  Ter- 
ritory prohibited  by  the  laws  thereof,"  was 
amended  by  the  Revision  of  1878,  by  leaving 
out  the  word  Territory,  thereby  intending  to 
eive  the  construction  that  in  the  Territories  the 
Acts. should  give  a  license.  Whatever  of  force 
there  might  have  been  to  this  argument,  an  ex- 
amination of  the  entire  title  on  revenue,  in 
which  this  section  occurs,  reveals  the  fact  that 
the  word  State  is  made  to  include  Territory. 

The  first  section  of  chapter  1,  title  "Internal 
Revenue,"  Revised  Statutes  United  States,  pro- 
vides that  "  the  word  State,  when  used  in  this 
title,  shall  be  construed  to  include  the  Territo- 
ries and  the  District  of  Columbia  where  such 
construction  Is  necessary  tocarrvout  these  pro- 
visions." And  an  inspection  of  the  entire  title 
shows  that  the  word  ^tate  is  used  throughout 
the  chapter  to  include  "Territory,"  as  in  section 
8200,  where  it  is  provided  that  the  collector 
mav  seize  lands  of  a  delinquent  in  "  any  State," 
and  In  section  8211,  where  the  Secretary  of  the 
Treasury  is  authorized  to  designate  United 
States  depositories  in  "  any  State,"  etc. 

The  objection  is  equally  untenable  that  the 
Act  "  impairs  the  rights  of  private  property." 

The  Act  contemplates  nothing  beyond  the 
prohibition  of  the  sale,  of  intoxicating  liquors. 
It  does  not  seek  to  confiscate, destroy  or  prevent 
any  lawful  use  of  intoxicating  liquors,  or  to 
lessen  the  value  of  such  property,  or  of  other 

{>roperty  used  in  or  about  the  sale  of  such 
louors,  except  In  so  far  as  a  depreciation  in 
value  may  result  from  the  prohibition  of  the 
sale.  Such  impairing  of  the  rIghtB  of  private 
property  must  always  more  or  less  result  from 
the  enforcement  of  police  regulations. 

The  exercise  of  the  police  power  which 
establishes  fire  limits,  regulates  markets,  con- 
trols gunpowder  and  oombuk^ible  materials, 
fixes  the  speed  of  trains  and  vehicles,  estab- 
lishes stands  for  hackney  coaches,  prohibits  cat- 
tle from  running  at  large,  and  otherwise  inter- 
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feres  with  the  use  of  private  property  for  tha 
public  good,  in  a  similar  way  impairs  the  rightu 
of  private  property.  "The  rifht  of  private 
property  "  is  always  subject  to  we  f undiament- 
al  law  tbat  "No  man  mav  so  use  his  own  prop- 
erty as  to  injure  another. '' 

Upon  this  fundamental  principle  rests  the 
whole  police  power  of  our  government;  and 
whether  the  use  of  private  property  in  a  par- 
ticular manner  does  injure  another  is  the  test 
of  every  police  regulation.  But  this  is  not  a 
question  for  the  courts  where  the  legislation  is 
honesUy  and  fairly  what  it  i>urports  to  be.  It 
is  properly  an  exercise  of  leinslative  power,  and 
tboueh  the  courts  might  diner  materially  from 
the  Legislature  as  to  the  wisdom  or  the  pro- 
priety of  the  legislation,  and  even  whether  in 
lact  the  exercise  of  one's  right  in  private  prop- 
erty did  result  in  public  injury — whether  cer- 
tain foods  were  unwholesome;  whether  certain 
drinks  were  deleterious;  or  whether  certain 
materials  and  compositions  were  dangeroua^ 
yet  the  determination  of  such  questions  is  for 
the  Le^lature,  and  not  for  the  Judiciary,  and 
its  decision  is  binding  on  the  courts,  except  in 
cases  where,  under  ^ulse  of  the  exercise  oi  po- 
lice power,  the  Legislature  has  wrongfully  im- 
pabed  private  rinits;  so  that  aa  long  as  the 
courts  can  say  the  Legislative  Act  provides 
only  for  the  exercise  of  police  power,  so  Ion? 
are  they  bound  to  uphold  the  validity  of  such 
Act,  and  to  say  it  does  not  "impair  private 
rights." 

It  was  upon  this  ground  the  case  of  MugUr 
V.  Kansas  was  so  strongly  contested  in  the  Su- 
preme Court  of  the  United  States.  128  U.  S. 
628  [81 L.  ed.  205].  Counsel  for  Mu^^ler  con- 
tended that  the  Kansas  Act,  in  prohibiting  the 
manufacture  of  intoxicating  liouors,  impaired 
private  rights;  that  a  private  inaivdual  had  the 
right  to  manufacture  Deer  for  his  own  use;  that 
he  was  not  thereby  using  his  own  property  to 
the  injurv  of  others.  It  was  conceded  b^  coun- 
sel that  the  State  had  the  power  to  prom  bit  the 
sales  of  intoxicating  liquor,  and  to  prohibit  the 
manufacture  for  sale,  but  that  it  had  no  right 
or  power  to  prohibit  its  entire  manufacture; 
that  "The  doctrines  of  the  commune  give  to 
the  State  the  right  to  control  the  tastes,  appe- 
tites, and  habits  of  the  citizens.  His  dress, 
food,  drink,  domestic  relations,  are  controlled 
and  regulated  by  the  State.  'The  State  is 
everything,  the  individual  nothing.'  In  order 
to  make  him  a  useful  dtizen  and  taxpayer,  the 
State  exercises  a  surveillance  over  all  that  he  Is 
and  has."  That,  "  on  the  other  hand,  our  sys- 
tem of  government,  based  upon  the  individual- 
ity and  intelligence  of  the  people,  does  not 
claim  to  contnn  the  citizen,  except  as  to  his 
conduct  to  others,  leaving  him  the  sole  judge 
as  to  all  that  only  affects  himself." 

But  the  court.  In  answer  to  this  argument, 
says:  "  It  will  be  observed  that  the  proposition, 
and  the  argument  made  in  support  of  it,  equallr 
concede  that  the  right  to  manufacture  drink 
for  one's  personal  use  \b  subject  to  the  condi- 
tion that  such  manufacture  does  not  endanger 
or  affect  the  rights  of  others.  If  such  manufact- 
ure does  prejudicially  affect  the  rights  and  in- 
terests of  the  community,  it  follows,  from  the 
very  premises  stated,  that  society  has  the  power 
to  protect  itself,  by  legislation,  against  the  in- 
jurious consequences  of  that  business.    As  waa 
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said  in  Mvnn  y.  JUinois,  94  U.  S.  118,  134  [34 
L.  €d.  77,  88],  while  power  docs  not  exist  with 
the  whole  people  to  control  rfghta  that  are 
purely  and  exclusivelj  private,  j^^ovemment 
mav  require  'each  citizen  to  bo  conduct  himself, 
and  80  use  his  own  property,  as  not  unneces- 
sarily to  injure  another.  But  hy  whom,  or  by 
what  authority,  is  it  to  he  determined  whether 
the  manufacture  of  particular  articles  of  drink, 
either  for  general  use  or  for  the  personal  use  of 
the  maker,  will  injuriously  affect  the  public? 
Power  to  determine  such  questions  so  as  to  bind 
all  must  exist  somewhere,  else  society  will  be 
at  the  mercy  of  the  few,  who,  regarding  only 
their  own  appetites  or  passions,  may  be  willing 
to  imperil  the  p.  ace  and  security  oi  the  many, 
proyided  only  they  are  permitted  to  do  as  they 
please.  Under  our  system  that  power  is  lodged 
with  the  legislative  branch  of  the  government. 
It  belongs  to  that  department  to  exert  what  are 
known  as  the  police  powers  of  the  State,  and 
to  determine,  primarily,  what  measures  are  ap- 
propriate or  needful  for  the  protectioo  of  the 
public  morals,  the  public  heallh,  or  the  public 
safety  ...  If ,  therefore,  a  State  deems  the  ab^ 
solute  prohibition  of  the  manufacture  and  sale 
within  her  limits  of  intoxicating  liquors  for 
other  than  medical,  scientific  and  manufactur- 
ing purposes,  to  be  necessary  to  the  peace  and 
security  of  society,  the  courts  cannot,  without 
usurping  legislative  functions,  override  the  will 
of  the  people  as  thus  expressed  b^  their  chosen 
representatives.  Tbejr  have  nothing  to  do  with 
the  mere  policy  of  legislation.  Indeed,  it  is  a 
fundamental  principle  in  our  institutions,  in- 
dispensable to  the  preservation  of  public  lib- 
erty, that  one  of  the  separate  departments  of 
fovemment  shall  not  usurp  powers  commit' ed 
y  the  Constitution  to  another  department. 
ioid  so  if,  in  the  Judgment  of  the  Legislature, 
the  manufacture  of  intoxicating  liquors  for  the 
maker's  own  use,  as  a  beverage,  would  tend  to 
cripple,  if  it  did  not  defeat,  the  effort  to  guard 
the  community  against  the  evils  attending  the 
excesstye  use  of  such  liquors,  it  is  not  for  the 
courts,  upon  their  views  as  to  what  is  best  and 
safest  for  the  community,  to  disregard  the  leg- 
islative determination  of  that  question."  123 
U.  S.  600-662  [81  L.  ed.  210]. 

The  doctrine  of  this  case  has  been  again  ex- 
amined in  the  case  of  JPawell  v.  Pennsylvania, 
127  U.  8.  678  [82  L.  ed.  253],  where  the  Legis- 
lature  of  Pennsylvania  undertook  to  punish 
for  the  manufacture  of  oleomargarine.  It  was 
offered  at  the  trial  to  prove  bv  experts  that  '*It 
was  made  from  pure  animal  fats;  that  the  arti- 
cle was  substantially  identical  with  that  pro- 
duced from  milk  and  cream;  and  that  it  was  a 
wholesome  and  nutritious  food."  The  offer 
as  expressed  was  made  to  show  that  the  statute 
was  not  a  proper  exercise  of  police  power,  and 
that  it  deprived  the  defendant,  under  the  State 
Ck>nstitution,  of  the  lawful  use  "of  his  prop- 
erty, liberty  and  faculties,  and  destroys  his 
property  without  making  compensation.'^  The 
state  court  denied  the  offer,  and  the  Supreme 
Ck>urt  of  the  United  States,  in  affirming  the  de- 
cision of  the  lower  court,  says: 

"Whether  the  manufacture  of  oleomarga- 
rine, or  imitation  butter,  of  the  kind  ae- 
Bcribed  in  the  statute,  is  or  may  be  conducted 
in  such  a  way  or  with  such  skill  and  secrecy 
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as  to  baffle  ordinary  inspection,  or  whether  it 
involves  such  danger  to  the  public  health  as  to 
reriiifre,  for  the  protection  of  the  people,  the 
entire  suppression  of  the  business,  rather  than 
its  regulation  in  such  manner  as  to  permit  the 
manufacture  and  sale  of  articles  of  that  class 
that  do  not  contain  noxious  ingredients,  are 
questions  of  fact  and  of  public  policy  which 
belong  to  the  legislative  department  to  deter- 
mine. And  as  it  does  not  appear  upon  the  face 
of  the  statute,  or  from  any  facts  of  which  the 
court  must  take  Judicial  cognizance,  that  it  in- 
fringes rights  secured  by  the  fundamental  law, 
the  legislative  determination  of  those  questions 
is  conclusive  upon  the  courts.  It  is  not  a  part 
of  their  functions  to  conduct  investigations  of 
facts  entering  into  (questions  of  public  policy 
merely,  and  to  sustam  or  frustrate  the  legisla- 
tive will,  embodied  in  statutes,  as  they  may- 
happen  to  approve  or  disapprove  its  determi- 
nation of  such  questions  .  .  .  If  all  that  can  be 
said  of  this  legislation  is  that  it  is  unwise  or 
unnecessarily  oppresMve  to  those  manufactur- 
ing or  selling  wholesome  oleomargarine,  as  an 
article  of  food,  their  appeal  must  oe  to  the  Leg- 
islature, or  to  the  ballot  box,  not  to  the  Judi- 
ciary. The  latter  cannot  interfere  without 
usurping  powers  committed  to  another  depart- 
ment of  government."  See  also  Boston  Beer 
Co,  V.  Mass.  97  U.  S.  25  [24  L.  ed.  989];  Pat- 
terson  v.  Ky,  97  U.  S.  501  [24  L.  ed.  1115];  U. 
8.  V.  Deuntt,  76  U.  8.  9  Wall  41  [19  L.  ed. 
593]. 

Courts  are  reluctant  to  declare  legislative  en- 
actments unconstitutional  and  void.  As  stated 
by  Chief  Justice  Waite,  in  Stnkinj  Fund  Cases, 
99U.S,  718[e5L.ed.501]: 

"Every  possible  presumption  is  in  favor  of 
the  validity  of  a  statute;  and  this  continues 
until  the  contrary  is  shown  beyond  a  rational 
doubt.  One  branch  of  the  government  cannot 
encroach  on  the  domain  of  another  without 
danger.  The  safety  of  our  institutions  depends 
in  no  small  degree  on  a  strict  observance  of  this 
salutary  rule."  See  also  FleU^terr,  Peck,  10  U. 
S.  6  Cranch,  87,  128  [8L.  ed.  1621;  Dartmouth 
College  v.  Woodward,  17  U.  S.  4  Wheat.  518, 625 
[4  L.  ed.  629]:  Livingston  County  v.  Darlington, 
101  U.S.  407  [25L.  ed.l015]. 

That  it  is  in  conflict  with  the  statute  of  the 
United  States  prohibiting  special  legislation,  or 
that  it  is  a  aelegation  of  legislative  power, 
might  have  been  ursed  with  some  plausibility 
in  the  earlier  days  of  American  jurisprudence. 
It  is  now  too  late  to  argue  the  question  as  an 
original  proposition. 

Matters  affecting  the  police,  such  as  the  sale 
of  intoxicating  dnnks,  running  at  lar^e  of  cat- 
tle, and  kindred  questions,  are  so  differently 
regarded  in  different  localities  that  it  has  been 
by  no  means  uncommon  to  submit  them  to  the 
people  of  the  locality  to  be  affected  by  their  ex- 
ercise; and  laws  so  submitting  such  questions 
have  been  almost  uniformly  sustained,  though 
not  always  upon  the  same  ground. 

Many  of  the  authorities  in  a  case  like  the  one 
before  us  hold  that  the  law  was  perfect  in  all 
its  parts,  and  complete,  so  far  as  any  further 
action  of  the  Legislature  was  concerned,  when 
it  was  approved  by  the  executive,  and  that  its 
adoption  or  rejection  by  the  voters,  or,  rather, 
the  favorable  or  unfavorable  vote  as  to  execu- 
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t'.on  of  I  he  law,  was  a  contingency  merely  pro- 
vided for  by  the  Legislature  as  to  the  ume 
when  it  should  become  operative. 

Mr,  Justice  Agnew,  in  Lock£%  Appeal,  72  Pa. 
491,  thus  expresses  it:  '*The  law  dio  not  spring 
from  the  vote,  but  the  vote  sprang  from  the 
law,  and  the  law  alone  declared  the  consequence 
to  flow  from  the  vote.  The  assumption  that 
the  Act  is  not  a  law  till  euacted  by  the  people 
is  the  foundation  of  the  argument,  and  with  its 
fall  the  superstructure  vanishes.  The  character 
of  this  law  is  precisely  that  of  hundreds  of  oth- 
ers, which  the  legislauve  will  makes  dependent 
on  some  future  act  or  fact  for  its  operation. 
To  assert  that  a  law  is  less  a  law  because  it  is 
made  to  depend  on  a  future  event  or  act  is  to 
rob  the  Lesrtslature  of  the  power  to  act  wisely 
for  the  public  welfare,  whenever  a  law  is  passed 
relating  to  a  state  of  affairs  not  yet  developed, 
or  to  things  future,  and  impossiole  to  be  fully 
known."  See  also  State  v.  Court  of  Common 
Pleas,  86  N.  J.  L.  72;  Oloversville  v.  HoweU,  70 
N.  Y.  286;  Fell  v.  State,  42  Md.  71;  Com.  v.  Wei- 
Ur,  14  Bush,  218;  State  v.  Wilcox,  42  Conn.  864; 
Boyd  V.  Bryant,  85  Ark.  69;  Com.  v.  Bennett, 
108  Mass.  27;  Cain  v.  Davie  Co.  86  N.  C.  8; 
Bancroft  v.  Dumas,  21  Vt.  456;  SmOh  v.  Janes- 
ville,  26  Wis.  291. 

But  the  theory  of  self  government,  upon 
which  our  whole  fabric  of  government  is 
founded,  seems  to  furnish  the  proper  and  nat- 
ural solution  of  the  question.  These  laws  are 
local  in  character.  Different  localiiies  may  be 
differently  affected  by  such  le^lation,  and 
from  the  early  history  of  our  colonial  govern- 
ments questions  affecting  the  locality  have  been 
left  to  the  decision  of  the  people  interested 
therein. 

The  New  England  town  of  to-day  is  a  small 
republic  in  everything  pertaining  to  local  gov- 
ernment, the  county  is  an  a^gregatV)n  of  towns, 
and  the  State  an  aggregation  of  counties  with 
sovereign  powers.  The  town  or  municipality 
does  not  concede  that  it  derived  its  authority 
through  the  munificence  of  the  State  in  the  de 
scent  of  power,  but  it  claims  to  have  had  such 
power  anterior  to  the  State;  that  the  State  is 
the  creation  of  the  town  rather  than  tiiat  the 
town  is  the  creation  of  the  State. 

Mr.  Cooley  states  the  doctrine  very  clearly 
when  referring  to  the  so  called  delegation  of 
legislative  power  to  municipalities: 

'•The  Legislature,  in  these  cases,  is  not  re- 
garded ns  delegating  its  authority,  because  the 
regulation  of  such  local  affairs  as  are  common- 
ly left  to  local  boards  and  officers  is  not  under- 
stood to  belong  properly  to  the  State;  and  when 
it  interferes,  as  sometimes  it  must,  to  restrain 
and  control  the  local  action,  there  should  be 
reasons  of  state  policy  or  dangers  of  local  abuse 
to  warrant  the  lnU'rposition.*'  Cooley,  Const. 
Urn.  229. 

It  would  seem  to  be  conceded  that  the  Le^s- 
lature  has  power  to  authorize  or  allow  munici- 
pal governments  by  charter  to  exercise  all  the 
ordinary  police  powers,  including  the  regula- 
tion and  prohibition  of  the  sale  of  intoxicating 
liquors.  If  this  be  so,  it  is  certainly  far  less  a 
delegation  of  power  to  enact  for  such  locality 
ft  perfect  and  complete  statute,  leaving  to  its 
people  only  the  power  to  fix  the  date  when  it 
3  L.  n.  A. 


shaU  oome  into  force,  than  to  give  to  such  lo- 
cality complete  control  and  power  over  such 
legislation.  The  law  being  conceded  to  belong 
to  the  police  powers  of  the  government,  and  to 
be  local  in  character,  it  may  with  propriety  be 
left  to  the  county  to  determine  when  it  shall 
and  when  it  shall  not  be  enforced. 

The  objection  that  the  statute  provides  no 
penalties,  and  cannot,  therefore,  be  enforced,  is 
answered  by  examination  of  the  statute  which, 
in  terms  and  by  im plication,  continues  the  for- 
mer penalties  in  force,  and  provides  an  addi- 
tional remedy  for  the  restraint  of  such  sale  by 
injunction.    See  section  5,  supra.    The  Ian- 

fuage  of  the  section  is  too  plain  to  admit  of 
oubt.  The  Legislature  clearly  intended  to 
apply  the  penalties  of  the  former  law  to  a  dis- 
obedience of  the  latter  law.  The  former  law  is 
in  no  manner  repealed,  in  terms  or  by  implica- 
tion, but  was  in  several  sections  amended  by 
the  same  Legislature,  and  continued  in  fuU 
force.    Chapters  71,  72,  etc..  Laws  1887. 

By  reference  to  the  penalties  prescribed  by  a 
former  statute,  and  by  providing  others  "in  ad- 
dition thereto,"  the  statute  must  be  construed 
as  including  and  as  having  incorporated  into  it 
thepenalties  of  the  statute  referred  to.  Turney 
V.  Wilton,  86  111.  385;  State  v.  Wilcox,  42  Conn. 
864,  19  Am.  Rep.  536. 

The  last  point  raised  by  counsel,  to  wit:  that 
the  law  never  passed  the  two  branches  of  the 
Ledslature  in  the  manner  prescribed  by  law, 
and  which  was  ably  and  ingeniously  presented, 
can  receive  but  a  passing  notice  here.  How 
far,  under  our  law,  a  court  has  power  to  go  be- 
hind the  statute,  as  it  appears  to  be  approved 
by  the  Executive,  and  examine  the  journals  and 
other  records  to  determine  the  regularity  and 
validity  of  its  enactment,  we  are  not  required 
here  to  determine:  for,  while  from  the  argu- 
ments of  counsel  there  appear  to  be  irregulari- 
ties in  the  bill  and  mistakes  in  reference  to  the 
bill,  in  the  various  stages  of  progress  through 
the  two  Houses,  and  on  its  way  to  the  Execu- 
tive, exhibiting  to  the  court  an  almost  inexcus- 
able haste  and  want  of  care  in  the  consideration 
of  so  important  a  measure,  yet  we  are  clearly  of 
the  opinion  that  no  such  omission  was  made  or 
error  committed  as  would  render  invalid  the 
Act  in  question,  if  we  were  to  go  behind  the  Act 
as  approved  to  consider  its  efrect.  The  certifi- 
cate of  the  presiding  officer  of  each  House  shows 
the  Act  to  have  been  regularly  passed  by  that 
body.  The  journals  are  in  many  cases  silent 
as  to  the  action  of  the  House  when  they  should 
have  spoken.  The  Act  was  in  proper  time  ap- 
proved by  the  Gk>vemor,  and  it  is  sufficient  for 
this  case  to  say  it  will  not  declare  the  law  in- 
valid by  reason  of  the  mere  failure  of  the  jour- 
nals to  record  its  passage,  and,  in  the  absence 
of  any  affirmative  record  that  it  did  not  secure 
the  concurrence  of  both  Houses,  we  cannot  say 
that  the  certificates  of  the  sworn  officers  of  the 
two  bodies  of  the  legislative  department  do  not 
upon  their  face  import  validity. 

The  writ  is  discharged^  and  the  defendant  i$ 
remanded  to  the  custody  of  the  ojker  having  him 
in  charge. 

All  the  Justices  concur^  except  Juitie$ 
ThomaSy  not  voting. 
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CfflCAGO,   MILWAUKEE   &  ST.   PAUL 

R.  CO.,  Appt. 

(....Dak..-..) 

L  A  Miction  foreauui  whose  duties  require  bim 
to  be  on  and  about  the  track,  to  keep  it  in  prop- 
er condition  for  running  trains  over  it,  where  be 
to  liable  to  be  Injured  by  passing  trains,  and  the 
conductor  of  a  freight  train  are  fellow  servants 
so  as  to  prevent  anj  recovery  for  injuries  re- 
ceived by  the  foreman  in  consequence  of  the 
conductor*s  negligence. 

S.  Where  tbe  view  of  the  raUvoad  track 
'was  miobstmetedf  a  section  foreman  who, 
in  attempting  to  croos  the  main  track  diagonally, 
while  the  rear  section  of  a  train  which  was  mak> 
ing  a  flying  switch  was  in  full  view,  and  not  more 
than  twenty-five  or  thirty  feet  from  him,  coming 
behind  him,  was  struck  and  killed,  was  guilty  of 
negligence  which  will  prevent  any  recovery  on 
account  of  his  death. 

t.  ETidenoe  aa  to  whether  a  person  killed 
was  usaally  carefyil  <»r  earless  is  not 

admissible  on  the  question  whether  he  was  negli- 
gent at  the  time  he  was  klUed. 

(February  9, 1889.*) 

APPEAL  by  defendant,  from  a  judgment  of 
the  District  Court  of  Clay  County  in  favor 
of  plaintiff  in  an  action  to  recover  damages  for 
the  death  of  plaintiff's  husband,  alleged  to  have 
resulted  from  defendant's  negligence.  Beversed. 

Statement  by  Spencer,  J.: 

Appeal  from  a  Judgment  of  the  District 
Court  of  tbe  Fourth  District,  in  and  for  the 
County  of  Clay,  entered  in  favor  of  the  plaint- 
iff, upon  a  verdict.  The  action  was  brought 
to  recover  damages  for  the  death  of  John 
Elliot,  plaintiff's  husband,  alleged  to  have 
been  caused  by  defendant's  negligence.  The 
deceased  at  the  time  of  his  death  was  in  tbe 
employ  of  tbe  defendant  as  a  section  foreman, 
and  the  injuries  from  tbe  effect  of  which  he 
died  were  occasioned  by  the  negligence  of  other 
of  defendant's  employ^  in  running  a  freight 
train,  and  while  making  a  flying  switch. 

Mr.  R.  B.  Tripp  with  Mr.  H.  H.  Field* 

for  appellant. 
Mewrs,  Chrig^by  A  Lyon  for  respondent. 

Spencer*  •/.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintiff,  to 
recover  damages  for  the  death  of  her  husband, 
John  Elliot,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant's  employ^. 

The  deceased,  at  the  time  he  received  the 
injuries  which  resulted  in  his  death,  was  In  tbe 
employment  of  the  defendant  on  its  line  of 
railway  as  a  section  foreman  at  a  station  called 

*The  original  Judgrment  of  reversal  was  rendered 
In  this  case  in  ftfay,  1887.  Thereafter  a  reanrument 
was  granted  and  a  decision  announced  May  2S,  18^ 
adherinAT  to  the  former  conclusion;  but  no  opinion 
was  written  and  filed  until  the  date  given  above. 
[Kep.] 

NoTB.— Master  and  ServanL 
See  Muhlman  v.  Union  Pao.  B.  Go.  2  L.  B.  A.  180; 
Stringham  v.  Stewart,  1 L.  B.  A.  483. 
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MeckliDg.  On  November  1,  1884,  a  freight 
traiu  was  approaching  this  station  from  the 
west,  in  charge  of  a  conductor,  asi^sted  by  an 
eugiueer,  fireman  and  others,  and  as  it  neared 
this  station  was,  durins  tbe  process  of  making 
a  flying  switch,  divided  into  three  sections,  tbe 
first  01  which,  €onsistln^  of  the  eugiue  and  a 
number  of  cars,  passed  down  the  main  track. 
Some  of  the  other  cars  were  put  upon  a  side 
track;  and  then  tbe  rear  section  of  the  train, 
consisting  of  four  cars,  including  a  caboose 
and  passenger  coach,  was  also  moved  down  tbe 
main  track. 

About  the  time  the  first  section  of  the  train 
passed  down,  the  deceased  was  standing  a  short 
distance  south  of  the  main  track,  and,  after  it 
had  passed  him  he  undertook  to  cross  that  track 
diagonally  in  an  easterly  direction,  and  was 
struck  by  the  rear  section  of  the  train,  and  in- 
stantly killed.  There  was  no  evidence  show- 
ing that  the  conductor  was  not  a  fit  person  for 
tbe  service  that  he  was  employed  in,  nor  was 
there  any  evidence  showing  that  the  deceased 
had  received  any  order  from,  or  was  doing  any 
act  by  direction  of,  the  conductor  or  other  per- 
son connected  with  the  train. 

At  the  close  of  the  evidence  counsel  for  the 
defendant  moved  the  court  to  direct  a  verdict 
for  tbe  defendant  upon  several  grounds,  and, 
among  otbei-s,  that  if  tbe  evidence  tended  to 
show  negligence  it  was  the  negligence  of 
coemployes  of  the  deceased,  engaged  in  the 
same  general  business,  for  which  no  recovery 
could  DC  had  under  section  1130  of  the  Civil 
Code. 

This  motion  was  overruled,  and  the  defend 
ant  excepted. 

The  court  then  charged  the  jury,  and,  amon? 
other  things,  instructed  them  as  a  matter  of 
law  that  the  deceased  and  the  conductor  of 
this  freight  train  were  not  coemployes  within 
the  purview  of  this  statute,  and  to  this  instruc- 
tion tbe  defendant  also  excepted.  The  ease 
was  submitted  to  the  jury,  who  returned  a  ver- 
dict in  favor  of  the  plaintiff. 

The  defendant  duly  moved  for  a  new  trial, 

upon  the  grounds  presented  by  said  motions 

and  exceptions,  and  others,  which  was  denied. 

Judgment  upon  the  verdict  was  entered  for 

the  plalntifif,  and  the  defendant  appealed. 

The  general  and  well  established  principle 
of  the  common  law,  that  an  employer  is  not 
liable  to  one  of  his  agents  or  servants  for  tbe 
negligence  of  another  of  his  agents  or  servants 
engaged  in  the  same  general  business,  has  been 
ingrafted  in,  and  forms  part  of,  the  statute  law 
of  this  Territory;  and  hence,  in  the  considera- 
tion of  the  question  presented  by  the  exceptions 
of  the  defendant  to  the  ruling  of  tlie  court 
above  alluded  to,  we  have  only  to  determine 
whether  tbe  deceased  and  tbe  conductor  of  the 
freight  train  aforesaid  were  coemployes  of  tbe 
defendant,  engaged  in  the  same  general  busi- 
ness, within  the  meaning  of  this  statute.  Tbe 
statute  does  not  undertake  to  define  who  are 
coemployes,  or  what  is  intended  by  the  term 
"same  general  business,"  but  merely  declares 
the  general  rule  of  law  as  to  the  non-liability 
of  an  employer  to  his  agents  and  servants  in 
the  cases  mentioned,  leaving  it  for  the  courts 
to  determine  when  persons  are  coemployes, 
engaged  in  a  common  business. 
The  question  thus  presented  has  frequently 


See   also    3   L.   R.    A.   824;    4    L.    R.  A.   151,  173. 
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L)eeD  coosidered  by  the  courts  of  this  country 
and  En^laad,  ana  to  the  adjudicatioDS  upon 
this  subjccrwe  may  turn  for  such  expln nation 
of  this  term  as  they  may  yield,  and  as  demon- 
strating under  what  circumstances  this  rule 
has  been  applied.  A  ^neral  collection  of  all 
the  authorities  on  this  subject  at  this  time 
would  be  impracticable,  and  is  not  necessary; 
but  a  few,  selected  from  the  many,  as  showing 
the  current  of  authority,  and  the  general  appli- 
cation of  the  principle,  will  be  all-sufflcient. 

It  was  decided  as  early  as  1841,  in  South 
Carolina,  that  a  section  foreman  who  was  in- 
jured by  the  negligence  of  an  engineer  could 
not  recover  against  their  common  employer  for 
the  Id  juries  thus  sustained,  because  they  were 
coemploy^  of  a  conmiou  master,  engaged  in 
the  same  general  business.  Murray  t.  Bauth 
Carolina  R.  Co.  1  McMul.  L.  886. 

Soon  after,  it  was  determined  by  the  Su- 
preme Court  of  Massachusetts  that  an  engineer 
who  was  in  the  employ  of  a  railroad  company, 
and  was  injured  by  the  negligence  of  a  switch 
tender,  could  not  recoyer  damages  against  the 
company,  the  negligent  employe  beine  also  in 
its  employ.  Farwell  y.  Boston  dW.Ji,  Co,  4 
Met.  49. 

This  decision  has  since  been  followed  by  the 
courts  of  that  State,  and  the  doctrine  applied 
where  a  brakeman  was  injured  by  the  negli- 
gence of  a  trackman  {ffolden  y.  Fitehhurg  R. 
Co.  129  Mass.  268),  and  in  aifford  y.  Old 
Colony  R,  Co.  141  Ma&<«.  564,  2  New  Ene.  Rep. 
175,  where  the  injuries  were  sustained  by  a 
section  man,  and  were  occasioned  by  the  neg- 
ligence of  an  engineer,  both  in  the  service  of 
the  company. 

The  courts  of  Kew  York  haye  held  a  similar 
rule,  and  applied  it  in  the  instances  following: 
where  a  section  man  was  injured  by  the  neg- 
ligence of  a  trainman  {Coon  y.  Syracuse  dt  U. 
R,  Co.  5  N.  Y.  492);  where  a  brakeman  was 
injured  through  the  carelessness  of  an  engineer 
{Boldt  y.  NevTYwk  Cent.  R.  Co.  18  N.  Y.  482); 
where  a  shoyeler  was  injured  by  the  negligence 
of  trainmen  {Henry  y.  Staten  Island  R.  Co.  81 
N.  Y.  878);  where  a  fireman  was  killed  because 
of  the  negligence  of  a  switchman.  Harvey  y. 
New  York  Cent.  A  H.  R.  R.  Co.  88  N.  Y.  481. 

In  Illinois  the  rule  was  applied  in  the  case  of 
a  car  repairer  injured  by  the  negligence  of  an 
engineer  {Valtez  y.  Ohio  d:  M.  R.  Co.  85  III. 
600);  and  in  Pennsylvania,  in  the  case  of  a  sec- 
tion man  and  engmeer  (Keys  y.  Pa.  Co.  1  Cent. 
Rep.  893);  in  Wisconsin,  in  the  case  of  a  shoyel- 
er and  conductor  (Heine  v.  Ckicapo  d  N.  W.  R. 
Co.  68  Wis.  525);  in  Minnesota,  m  the  case  of 
an  engineer  and  station  agent  (Brown  y.  Min- 
neapolis db  St,  L,  R.  Co.  81  Minn.  558);  in  In- 
diana, where  a  section  man  was  injured  through 
the  negligence  of  an  engineer  (Qormley  y.  Ohio 
db  M.  R.  Co.  72  Ind.  81);  and  also  where  a  track- 
man was  injured  by  negligence  of  engineer 
{Capper  v.  Louisville,  E.  d  St.  L.  R,  CS.  108 
Ind.  306,  1  West.  Rep.  287);  and  in  many  of 
the  other  States. 

In  all  of  them  where  the  subject  has  been 
considered  by  the  courts,  except  Tennessee,  the 
role  has  been  applied  in  like  cases;  and,  finally, 
Uie  United  States  Supreme  Courts  in  the  caee 
of  RandaU  y.  Baltimore  d  0.  R,  Co.  109  U.  S. 
478  [27  L.  ed.  1008],  has  held  it  to  be  the  es- 
tablished law,  and  applied  it  to  the  case  where 
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a  switchman  was  injured  through  the  negli- 
gence of  an  engineer. 

In  the  latter  cose  Mr.  Justice  Gray  deliyered 
the  opinion  of  the  court,  and  in  discussing  the 
relations  of  these  persons,  and  whether  they 
were  engaged  in  a  common  business,  used  the 
following  language:  ''They  are  employed  and 
paid  by  the  same  master.  The  duties  of  the 
two  bnng  them  to  work  at  the  same  place  at 
the  same  time,  so  that  the  negligence  of  the 
one  in  doing  his  work  may  injure  the  other  in 
doing  his  work.  Their  separate  services  have 
an  immediate  common  object—  the  moving  of 
the  trains.  Neither  works  under  the  orders  or 
control  of  the  other.  Each,  by  entering  into 
his  contract  of  service,  takes  the  risk  of  the 
negligence  of  the  other  in  performing  his  senr- 
ice;  and  neither  can  maintain  an  action  for  an 
injury,  caused  by  such  negligence,  against  the 
corporation,  their  common  master." 

This  opinion  was  concurred  in  by  all  the 
members  of  the  court,  and  would  seem  to  be 
decisive  of  the  question  under  consideration. 

In  the  case  at  bar  the  character  of  the  labor 
which  the  deceased  was  engaged  to  perform 
required  him  to  be  on  and  about  the  track  to 
keep  it  in  proper  condition  for  runnine  trains 
over  it,  and  placed  him  in  situation  where  he 
was  liable  to  be  injured  by  passinc  trains.  All 
of  the  duties  which  he  was  employed  to  per- 
form necessarily  required  his  presence  on  the 
track,  and  aU  the  risk  to  which  he  was  exposed 
arose  from  the  nature  of  the  employment 
which  he  took  upon  himself. 

Some  of  the  cases  differ  as  to  the  reason  of 
the  rule,  but  there  is  no  conflict  of  opinion  as 
to  its  application  to  employes  of  a  common 
master,  at  work  for  the  accomplishment  of  a 
single  purpose.  It  is  sufficient  within  these 
cases  to  command  the  application  of  the  rule, 
if  the  end  to  be  obtained  by  the  labor  of  the 
several  employes  under  a  common  master  is 
the  same,  to  constitute  them  feilow-servants 
engaged  in  the  same  general  business,  though 
Uie  services  rendered  may  be  different  In  kind, 
and  rendered  separately  and  independently  of 
each  other. 

It  was  in  this  manner,  and  for  the  achieve- 
ment of  a  common  purpose — ^the  moving  of 
trains  over  defendant's  road — that  the  conduct- 
or of  this  freight  train  and  the  deceased  were 
employed.  Both  were  in  the  employ  of  and 
paid  by  the  same  master,  both  were  engaged  in 
the  service  of  operating  a  railroad —the  con- 
ductor in  managing  trains  passing  over  the 
road,  and  tbe  deceased  in  keeping  such  road  in 
repair  and  condition  for  the  transportation  of 
trains  over  it — both  receiving  orders  from  some 
officer  of  the  defendant  superior  to  eithef. 
Neither  performed  his  work  under  the  direc- 
tion of  the  other,  nor  was  he  under  the  control 
of  the  other.  From  the  character  of  the  duties 
each  had  to  perform  in  promoting  the  common 
object  of  ^eir  employment,  they  were  brought 
together  as  co-em  ploy  6s,  neither  being  superior 
to  or  representing  the  common  employer  more 
than  tlie  other. 

True,  one  of  the  rules  of  the  defendant^ 
which  was  put  in  evidence,  provides  that  in 
case  of  accident  or  delay  track  foremen  shall 
obey  orders  from  the  conductors;  but  there  is 
no  evidence  showing  that  the  deceased  had  re- 
ceived or  was  executing  any  orders  from  the 
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ooiiducior  of  tbe  freight  train,  or  other  person 
connected  with  it;  on  tbe  contrary,  tbe  reason- 
able presumption  from  all  tbe  evidence  and 
circumstances  is  that  he  had  not  received  any 
orders  from  the  conductor,  and  that  Lis  act  in 
oroasing  the  trade  was  entirely  voluntary  on 
liis  part. 

The  counsel  for  the  respondent  has  argued 
with  much  ingenuity  that  the  general  rule  of 
law  as  it  has  been  heretofore  understood  has 
l>een  so  modified  by  the  decision  of  the  court  in 
the  case  of  Chicago  Railroad  Company  v.  Soss, 
1 12  U.  8.  377  [28  L.  ed.  787],  as  permits  a  re- 
covery by  tbe  plaintiff  in  this  suit.  We  do  not 
think  that  the  decision  in  that  case  supports 
pUiinliff's  position.  It  modifies  and  limits  to 
some  degree  the  extent  to  which  the  rule  is 
applicable,  and  holds,  substantially,  that  an 
employ^  of  a  railroad  company  may,  under 
some  circumstances,  and  as  to  tome  persons, 
become  a  representative  of  his  employer  to 
such  an  extent  as  to  render  bis  principal  liable 
for  his  negligent  acts;  and  that  a  conductor  of 
a  railroad  train,  havine  a  right  to  command  its 
movements  and  control  the  other  persons  em- 
ploved  upon  it,  as  to  such  persons  may  cease 
to  be  a  lellow  servant,  while  he  remains  in 
charge  of  such  train,  and  may,  under  some  cir- 
cumstances, during  such  time,  become  a  rep- 
resentative of  the  company. 

This  decision  modifies  the  rule  as  laid  down 
in  Sherman  v.  Rochester  Railroad  Company,  17 
N.  T.  153,  and  other  like  cases.  But  we  do 
cot  understand  it  overrules  the  general  rule  of 
law  that  where  several  persons  are  employed  in 
the  same  i^eneral  service,  by  a  common  em- 
ployer, and  one  is  injured  by  the  negligence  of 
the  other,  the  employer  is  not  responsible. 

The  facts  and  circumstances  of  that  case 
were  unlike  Uie  case  at  bar.  There  the  con- 
ductor was  charged  with  a  special  duty,  which 
it  was  incumbent  upon  his  employer  to  per- 
form, and  which  he  neglected  to  render.  The 
engineer,  the  injured  person,  was  subject  to 
his  command.  Here  it  is  expressly  proven, 
and  uncontradicted,  that  the  conductor  had  no 
authority  or  control  over  the  deceased.  He 
was  not  then  a  superior  over  the  deceased,  and, 
as  to  him,  did  not  represent  the  defendant. 

The  case  of  Northern  Pacific  Railroad  Com- 
pany V.  Herbert,  116  U.  S.  642  [29  L.  ed.  755], 
also  relied  upon  by  tbe  respondent,  is  not  ap- 
plicable here.  That  case  decides  that  under 
section  1131  of  the  Civil  Code  a  railroad  com- 
pany is  liable  to  one  of  its  employes — a  brake- 
Dian — for  the  negligence  of  another  employ^ 
— a  car  repairer — in  failing  to  keep  in  proper 
repaif  certain  appliances  used  by  the  injured 
person  in  the  transaction  of  tbe  business  of  the 
companv,  which  bo  was  employed  to  do,  and 
he  was  held  not  to  be  in  the  same  business  as 
thebrakeman,  who  was  injured  by  tbe  use  of 
a  defective  car.  It  was  the  duty  of  the  com- 
pany to  provide  saf e  machinery  and  appliances. 

The  facts  in  these  cases,  and  the  grounds 
upon  which  the  decisions  rest,  are  clearly  in- 
applicable to  support  respondent's  position 
here;  nor  do  th^  militate  against  the  doctrine 
laid  down  in  Randall  v.  Baltimore  Railroad 
Company,  nipra,  though  the  decision  in  the 
Rosa  Case  was  made  subsequently. 

The  case  of  Oarrahy  v.  Kaneas  City  Rail- 
road Company,  25  FcJ.  Rep.  258,  as  reported, 
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would  seem  to  support  respondent's  position 
here.  But  in  this  regard  it  is  apparently  in 
conflict  with  Randall  v.  Baltimore  Railroad 
Company,  eiipra,  though  the  learned  judge 
who  wrote  the  6pinion  in  the  former  concurred 
in  the  decision  in  the  latter,  in  which  the  court 
was  unanimous;  and  the  law  as  there  pro- 
nounced must  bo  taken  and  accepted  as  the  law 
of  this  territory. 

Several  other  decisions  of  the  circuit  courts 
have  been  cited  by  respondent  as  sustaining  his 
view;  but  upon  examination  it  will  be  found 
that  they  all  proceed  upon  the  doctrine  of  su- 
perior authority  or  control  of  one  employ^over 
another,  or  upon  tbe  negligence  of  the  em- 
ployer or  person  charged  by  him  with  the  per- 
formance of  a  duty  owing  to  the  employ6. 

There  is  no  pretense  in  the  case  at  bar  that 
the  appellant  failed  to  discharge  any  duty  ow- 
ing by  it  to  the  deceased,  or  that  the  company 
was  negligent  in  the  employment  of,  or  reten- 
tion in  its  service  of,  tbe  conductor  who  had 
charge  of  the  train.  It  is  not,  therefore,  with- 
in tbe  purview  of  section  1131,  nor  within  tbe 
exception  to  section  1180.  On  thecoutiarv,  it 
comes  directly  within  the  exemption  denned 
by  section  119(0,  and  within  the  doctrine  of  the 
common  law,  as  stated  in  Randall  v.  Baltimore 
Railroad  Company,  supra. 

Since  the  decision  in  the  Oarrahy  Case  the 
question  here  involved  has  been  before  several 
of  the  Circuit  Courts  of  the  United  States,  and 
tbe  decision  in  the  Randall  Case  adhered  to 
and  followed. 

Thus,  in  Van  Wickle  v.  Manhattan  Railway 
Company,  32  Fed.  Rep.  278,  it  was  held  that  a 
track  repairer  and  an  engineer  were  co-em- 
ploy 6s,  and  that  the  company  was  not  liable  to 
the  former  for  an  injury  resulting  from  the 
negligence  of  the  latter. 

Coxe,  J,,  in  his  opinion,  after  referring  to 
tbe  Oarrahy  Case,  sa^s:  * 'Recognizing  the 
marked  lack  of  unanimity  among  the  decisions, 
it  may  still  be  confldentlv  affirmed  that  the  piop- 
061.  ion  that  persons  holding  tbe  relation  that 
this  plaintiff  and  ihe  engineer  held  to  each  other 
are  lellow  servants  is  maintained  by  a  great 
preponderance  of  authority,"  and  in  support 
of  this  view  he  cites  Randall  v.  Baltimore  Rail- 
road  Company,  Boldt  v.  New  York  Cent.  Rail- 
road Company,  supra;  Vick  v.  New  York  Cent. 
Railroad  Company,  95  N.  T.  267;  Brick  v. 
Rochester,  N.  T.  dt  P.  B.  Co.  98  N.  Y.  211; 
Quinn  v.  New  Jersey  LigJUerage  Co.  23  Fed. 
Rep.  3r3. 

So,  in  Easton  v.  Houston  R.  Co.  32  Fed. 
Rep.  893.  the  United  States  Circuit  Court,  in 
Texas,  made  a  similar  ruling,  Pardee,  J.,  in 
his  opinion,  using  the  following  language: 
''As  federal  authorities  sustaining  the  finding 
of  the  master  I  have  been  referred  to  the  case 
of  Chicago  Railroad  Company  v.  Ross,  112  U. 
S.  377  [&  L.  ed.  78T],  which  holds  that  'A 
conductorof  a  railroad  train,  who  has  the  right 
to  command  the  movements  of  the  train,  and 
to  control  the  persons  employed  upon  it,  repre- 
sents the  company  while  performing  those  du- 
ties, and  does  not  bear  the  relation  of  fellow 
servant  to  the  engineer  ancj^  other  employes  of 
the  corporation  on  the  train';  and  to  the  later 
case  of  Northern  Pacific  Railroad  Company  v. 
Herbert,  116  U.  8.  648  [29  L.  ed.  758],  where 
it  was  held  that  a  brakeman  and  the  oflScer  or 
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agent  of  the  coinpany  chai]^  with  the  duty 
of  keeping  the  cars  in  repair  were  not  fellow 
servants  within  the  common-law  riile.  These 
cases  were  decided  by  a  divided  court. 

"In  the  Cate  of  &S8  the  vice  orincipal  doc- 
trine is  recognized,  and  in  the  Ccue  of  Herbert 
the  fellow-servant  negli^nce  rule  is  modified 
by  limiting  the  application  of  the  rule  to  em- 
ployes in  tue  same  department  of  service;  and 
under  (his  latter  authority  I  can  well  see  how 
the  master  might  conclude  in  this  case  that,  as 
the  section  hand  and  the  locomotive  engineer 
are  ia  separate  departments,  they  are  not  fel- 
low servants  assuming  the  risks  of  each  other's 
negligent  acts.  I  am,  however,  of  the  opinion 
that  neither  of  these  cases  is  applicable  to  the 
facts  of  the  present  case. 

"Whatever  may  be,  as  a  general  rule,  the  du- 
ties of  the  section  hand,  as  distinguished  from 
the  duties  of  those  railroad  employes  running 
trains  and  locomotives,  at  the  time  of  com- 
plainant's injury  he  was  running  a  car  on  the 
road,  and  his  duty  and  employment  brought 
him  in  direct  connection  ana  relation  with. the 
employ^  running  the  special  train  causing  the 
injury.  Both  were  usin^  the  tracks  of  the  ndl- 
way  at  the  same  time,  and  so  near  to  each  other 
that  the  conduct  of  the  one  necessarily  affected 
the  comfort  and  safety  of  the  other.  At  that 
time,  it  seems  to  me,  they  were  fellow  servants 
in  the  same  general  department,  governed  by 
the  same  rules,  and  respectively  charged  with 
the  ordinary  risks  of  each  other's  negligent  acts. 

"The  case  of  Randall  v.  Baltimore  Bailroad 
Company,  109  U.  8.  478  [27  L.  ed.  1008],  by  a 
unanimous  court,  seems  to  me  to  be  directly  in 
point." 

And  again,  in  Naplor  v.  IfetB  York  Central 
Bailroad  Company,  88  Fed.  Rep.  801,  the  Cir- 
cuit Court  of  the  Northern  District  of  New 
York  held  that  an  encineer  and  switchman 
were  fellow  servants.  Wallace,  «/.,sai J:  "The 
switchman  and  the  deceased  engineer  were  not 
only  co-employ§s  of  the  defendant,  but  they 
were  each  engaged  in  duties  which  brought 
them  to  work  at  the  same  place,  at  the  same 
time,  under  circumstances  in  which  the  careless- 
ness of  one  miffht  be  fatal  to  the  safety  of  the 
other."  The  decision  in  each  of  these  cases 
was  placed  upon  the  authority  of  RandaU  v. 
BtUtimore  Railway  Company,  mpra. 

Upon  reason  and  authority,  therefore,  we  arc 
of  opinion  in  the  case  under  consideration 
that  the  conductor  and  the  deceased  were  co- 
employes,  and  engaged  in  the  same  geuerol 
business,  and  that  the  trial  court  erred  m  hold  • 
ing  otherwise. 

Did  the  negligence  of  the  deceased  contrib- 
ute to  the  accident  which  resulted  in  his  death? 

James  Kennedy,  one  of  the  witnesses  sworn 
in  behalf  of  the  dfefendant,  testified  as  follows: 
"We  commenced  pushing  the  car  out  of  the 
way  of  the  approaching  car  that  was  coming 
on  to  the  side  track.  We  commenced  pushing, 
and  the  next  thin^  I  heard  Mr.  Elliot  holler. 
I  thought  it  was  him  .  .  .  When  Elliot  hol- 
lered to  me  he  was  ten  or  twelve  feet  west  of 
the  car-house.  At  that  time  I  was  right  oppo- 
site on  the  side  track — bright  across  from  him 
.  .  .  The  train  was  coming  from  the  west. 
They  made  what  I  should  call  a  'flying  switch,' 
to  the  best  of  my  judgment.  Part  of  the  train 
came  down  the  main  track  with  the  engine, 
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and  part  came  In  on  the  side  track,  and  another 
part  came  on  the  main  track.  The  last  part 
was  the  part  that  struck  Elliot.  I  saw  the 
train  after  it  struck  him.  I  helped  get  him  out 
from  under  the  cars.  It  was  the  last  aection 
that  struck  him—the  last  part  on  the  mtSa 
track.  The  first  part  was  on  the  main  track, 
and  the  middle  part  was  sent  off  on  this  side 
track." 

H.  0.  Smith,  a  witness  for  plaintiff,  also  tes- 
tified as  follows:  "I  was  acquainted  with  El- 
liot; worked  under  him  in  his  gang  about  seven 
months.'  I  was  present  the  morning  this  acci- 
dent occurred.  Just  before  the  accident,  El- 
liot and  I  were  talking,  about  twenty-five  feet 
west  of  the  car-house,  before  the  train  came 
down;  and  when  the  engine  went  by  us  I  started 
west  and  he  started  east.  He  got  as  far  as  ten 
or  fifteen  feet  from  the  car-house,  when  he 
stepped  across  the  track.  I  should  judge  that 
is  aoout  as  far  as  he  got.  I  went  west  toward  the 
depot.  I  did  not  goon  the  depot  platform  until 
I  looked  around,  and  saw  a  man  under  the 
train.  I  did  not  know  it  was  him  at  the  time. 
I  did  not  see  him  struck  .  .  .  When  Elliot  and 
I  were  talking  we  were  not  on  the  track.  We 
were  on  the  south  side,  four  or  six  feet  from 
the  track.  I  mean  that  he  crossed  from  the 
south  side  to  the  north  side.  I  saw  him  cross 
the  south  rail.  I  did  not  pay  any  attention 
whatever.    I  thought  he  got  across  all  righL 

Cross- Examination.  "This  accident  was  a 
little  after  8  o'clock  in  the  morning.  It  was 
a  clear  morning.  There  was  nothing  on  the 
track  to  obstruct  the  view  from  where  I  and 
Elliot  stood  by  the  track.  At  the  time  we  were 
standing  tliere  I  knew  this  train  was  in,  or 
about  in.  While  I  was  standing  there  with 
Elliot,  the  front  part  of  the  train  pulled  past 
me,  down  to  the  east.  I  did  not  notice  any 
cars  attached  to  the  engine  in  the  front  part. 
I  would  not  be  positive  of  that.  I  recollect 
two  cars  set  in  on  the  south  track.  I  don't 
know  what  the  men  on  the  hand-car  were  do- 
ing while  Elliot  and  I  were  standing  there.  I 
did  not  notice  them  doing  anything  during 
that  time.  Just  before  that,  I  was  running 
with  the  section  force.  I  had  another  man  in 
my  place  that  day.  I  belonged  with  the  force. 
I  was  going  away  that  day,  and  was  talking 
with  Elliot  just  before  leaving  to  go  down  and 
get  on  the  train.  The  first  that  I  noticed  the 
rear  end  of  the  train  coming  down  the  track 
was  just  as  it  run  in  on  the  switch,  coming  in 
on  the  main  track,  the  rear  end  of  it,  after  the 
car  went  in  on  the  side  track,  and  as  I  turned 
and  left  Elliot  to  come  up  towards  the  .depot. 
It  was  about  opposite  to  the  depot  when  I  started 
to  go  west.  As  I  went  west  towards  the  depot 
it  came  down  the  track,  and  immediately  passed 
me.  The  last  I  saw  of  Elliot  before  the  acci- 
dent happened  was  when  I  turned  to  look  and 
be  was  just  in  the  act  of  stepping  over  the 
south  rail.  At  that  time  he  was  across  the 
south  rail.  I  saw  him.  He  was  stepping 
across.  At  that  time  I  was  ten  or  fifteen  feet 
from  where  I  was  talking  with  him.  The 
last  I  saw  of  Elliot  he  was  stepping  across  the 
rail.  At  that  time  the  train  must  have  been 
most  down  to  Elliot.  I  should  jadge  the  car 
was  about  twenty -five  or  thirty  feel  frr)m  Elliot 
when  he  crossed  the  rail.  The  last  I  saw  of 
Elliot  before  the  accident  was  at  that  time. 
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This  WAS  the  front  car  of  the  rear  part  of  the 
train.    It  was  on  the  main  track." 

Charles  M.  Taylor,  sworn  for  plaintiff,  testi- 
fied: "There  were  at  that  time  no  buildings 
between  the  depot  and  car  house,  on  the  map 
here,  about  two  hundred  feet  east  of  the  depot. 
The  ground  is  level — the  whole  station  ground. 
It  is  pretty  near  level  for  six  miles  west  and 
four  i^es  east.  It  is  level,  you  might  say,  all 
the  way— only  one  foot  between  there  and 
Gfuyville — six  miles.  The  road  is  straight  for 
about  six  miles  west.  Standing  down  here  by 
Uie  car-house,  looking  west,  the  ground  is  level 
— ^plain  to  be  seen.  There  is  nothing  to  inter- 
rupt the  view  from  the  car-house  up  above  the 
west  switch.  It  was  a  pleasant  morning.  Don't 
recollect  whether  it  was  sunshinv  or  cloudy. 
We  could  see  all  around — a  good,  bright  mom- 

W.  J.  Welsh,  sworn  for  defendant,  testified: 
"  The  first  I  saw  of  Elliot  he  was  on  the  main 
track.  He  was  runninff  slowly,  angling  on  the 
track— crossing  the  ti  acK  at  an  an^le.  The  front 
end  of  the  rear  section  of  the  train  at  that  time 
I  should  judge  was  about  half  a  car-length  from 
him.  As  soon  as  I  saw  him  I  hollered  1o  him  to 
get  off.  I  told  him  to  get  off  the  track,  or  he 
would  get  run  over.  I  did  not  have  time  to  say 
it  a  second  time  when  the  car  struck  him." 

This  is  substantially  all  the  evidence  in  the 
case  throwing  any  light  on  the  conduct  of  the 
deceased  at  the  time  of  the  accident,  and  it 
shows  conclusively,  and  is  undisputed,  that  the 
morning  on  which  the  accident  occurred  was 
clear;  that  the  track  for  several  miles  in  either 
dirsction  from  the  place  of  accident  was 
straight,  and  the  view  unobstructed;  that  the 
deceased  attempted  to  cross  the  main  track 
with  the  rear  section  of  the  train — the  one 
which  ran  upon  him — ^in  full  view,  and  not 
more  than  twenty-five  or  thirty  feet  from  him; 
that  it  was  in  motion;  and  that  he  was  crossing 
the  track  diagonally,with  his  back  turned  partly 
towards  the  rear  section  of  the  train. 

There  is  no  pretense  that  he  looked  or  listened. 
The  conclusion  from  the  evidence  is  irresistible 
that  he  did  not  look  or  listen  before  the  attempt 
to  cross  the  track;  or,  if  he  did.  that  he  volun- 
tarily, and  with  full  knowledge  of  the  danger 
he  was  incurring,  unnecessarily  placed  himself 
in  a  position  of  peril  and  immediate  danger. 
In  either  event,  nis  negligent  conduct  in  this 
regard — failing  to  know  of  the  hazard  he  was 
taking  upon  himself,  when  to  have  had  act- 
ual knowledge  of  it  he  had  only  to  look  or  list- 
en; or,  knowing  of  the  danger,  deliberately 
and  of  his  own  volition  unnecessarily  assuming 
such  risk — was  negligence  which,  under  the 
circumstances,  must  inevitably  have  contrib- 
uted to  the  injury  complained  of.  Chicago  dh 
K  W.  B.  Co.  V.  Donahue,  75  111.  106;  Ernst 
V.  Hudson  River  B.  Co,  89  N.  Y.  61;  Weber  v. 
Neto  York  Ce^t.  it  ff.  R  B,  Co.  58  N.  Y.  451; 
BaUimore  db  0,  B,  Co.  v.  Depew,  40  Ohio  St. 
121;  Simmons  v.  Chicago  dk  T.  B,  Co.  110  El. 
340;  Baltimore  d  P.  B.  Co.  v.  Jones,  95  U.  S. 
439  [24  L.  ed.  506]. 

Nor  was  it  any  excuse  for  the  failure  of  the 
deceased  to  look  and  listen  that  the  defendant 
was  making  with  its  train  what  is  known  as  a 
"flying  switch."  It  was  his  duty,  nevertheless, 
to  have  ezerdsed  his  ordinary  faculties  to  as- 
certain if  there  was  danger  in  the  attempt  to 
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cross  the  track,  and,  if  there  was,  to  desif^t. 
Ormsbee  ▼.  Boston  dt  P.  B.  Corp.  14  R.I.  102; 
Orethen  v.  Chicago,  M.  dt  St.  P.  B.  Co.  22  Fed. 
Rep.  609;  Haley  v.  I^ew  York  Cent,  db  //.  B. 
Bt)o.7  Hun,  84;  Myers  v.  Indianapolis  dk  St.  L. 
B.  Go.   118  111.  886. 

It  is  doubtless  a  well-  established  rule  of  law 
that  the  question  of  concurrent  negligence 
ought  generally  to  be  submitted  to  the  jury. 
PMer  V.  JV.  T.  Cent.  B  Co.  16  N.  Y.  476; 
Keating  v.  New  Fork  Cent,  db  E.  B.  B.  Co.  49 
N.  Y.  678;  Butler  v.  Miltoaukee  db  St.  P.  B.  Co. 
28  Wis.  487. 

But  when  the  facts  are  undisputed,  and  con- 
tributory negligence  is  established,  the  question 
becomes  one  of  law,  and  the  plaintiff  may  be 
nonsuited,  or  a  judgment  given  for  the  defend- 
ant. Chicago,  B.  1.  db  P.  B.  Co.  v.  Houston, 
95  U.  8.  697  [24  L.  ed.  542];  Schofield  v.  Chi- 
cago, M.  db  St.  P.  B.  Co.  114  U.  S.  615  [29  L. 
ed.  224];  Morrison  v.  Erie  R  Co.  56  JN.  Y. 
802. 

The  evidence  in  this  case  is  capable  of  but 
one  construction — that  the  negligence  of  the 
deceased  contribute^!  to  the  injurv  complained 
of.  The  court  should  therefore  nave  granted 
defendant's  motion,  and  directed  a  verdict  for 
the  defendant. 

Upon  the  trial  of  the  cause  the  plaintiff  was 
permitted,  against  defendant's  objection,  to  ask 
several  of  the  witnesses  sworn  in  his  t)ehidf  the 
following  question:  "Was  Mr.  Elliot  a  care- 
ful or  a  careless  man  in  guarding  himself  and 
employes  from  danger  from  passing  trains  ?" 
— to  which  it  was  usually  answered  that  he 
was  a  careful  man.  We  think  that  the  trial 
court  erred  in  overruling  appellant's  objection 
to  this  question,  and  permitting  the  witnesses 
to  answer.  It  was  an  important  issue  in  the 
case  whether  the  negligence  of  the  deceased 
contributed  to  the  injury. 

The  correct  determination  of  this  question 
could  not  be  made  to  depend  upon  the  fact  of 
whether  the  deceased  was  usually  careful  or 
careless,  but  upon  his  conduct  at  the  time  of 
the  accident.  However  careful  he  may  Jiave 
been  generally  would  be  of  no  avail  to  him  if 
his  negligence  in  fact  contributed  to  the  injury, 
and,  however  careless  he  may  have  been  usu- 
ally would  not  have  been  any  defense  to  this 
action  had  he  been  free  from  negligence  at  the 
time  the  accident  occurred.  Chase  v.  Maine 
Cent.  B.  Co.  77  Maine,  62;  Morris  v.  East 
Eaten,  41  Conn.  252;  Philadelphia,  W.  db  B. 
R  Co.  V.  Stebbing,  49  Am.  Rep.  628.  62  Md« 
504;  McDonald  v.  Satxyy,  110  Mass.  49. 

There  are  some  cases  holding  that  such  evi- 
dence is  proper  when  there  were  no  eye-wit- 
nesses of  the  accident,  and  no  evidence  in  re- 
gard to  the  negligence  or  want  of  negligence  of 
the  person  injured  at  the  time  of  the  accident. 
These  cases  proceed  upon  the  theory  that  courts 
will  presume  upon  proof  of  general  habits  of 
carefulness,  or  the  contrary,  when  from  the 
nature  of  things  it  is  impossible  to  obtain  better 
evidence  that  the  injured  person  was  or  was 
not  negligent  at  the  time  of  the  accident  which 
result^  m  the  injuiy;  or,  from  the  natural  in- 
stinct of  self-preservation,  sought  to  save  him- 
self. Chicago.  B.  L  db  P.  B.  Co.  v.  Clark,  108 
111.  118;  Cassidy  ▼.  AngeU,  12  R.  1. 447. 

But  this  rule  has  never  been  extended  to  anv 
case  when  there  were  eye-witnesses  to  tlie  acd- 
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dent  The  facts  in  these  eases  are  entirely  dis- 
similar to  those  in  the  case  at  bar,  and  the  doo- 
trine  there  enunciated  is  not  applicable.  This 
evidence  was  submitted  to  the  jury  without  ex- 
planation, or  direction  to  disregard  it,  and  it  is 
obvious  that  thedef endant  may  have  been  prej- 


udiced by  it,  and  that  the  Jury  may  have  at- 
tached great  importance  to  it. 

For  these  reasons  thejudgmeTUofthe  Court  he- 
low  must  be  rewrsed,  and  a  new  trial  ordered. 

All  the  Justices  concur,  except  JueUoe 
>,  dissenting. 
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MISSOURI  PACIFIC  R.  CO.  et  al.,  Appts., 

e. 

0.  A.  WORTHAM. 

(  •  «  •  •  X VX*  •  •  «  •  / 

LA  railroad  eompaay  stoppliiff  a  paa- 
sencer  car  at  a  p<»liit  whiere  tSere  &  no 
plaubrm  owes  a  peaBenfirer  not  only  a  reason- 
ably safe  appUaooe  for  enabUnsr  him  to  aJl^ht, 
but  the  safest  that  has  been  known  and  tested. 

t.A  stool  in  the  shape  of  a  box  about  eleven 
Inohes  square  on  the  top  and  somewhat  larger  at 
the  bottom,  which  is  capable  of  being  overturned 
at  least  by  an  Incautious  step,  and  which  is  fur- 
nished by  a  railroad  company  for  a  passenger  to 
alight  upon  at  a  place  where  there  Is  no  platform, 
may  be  found  by  a  Jury  not  to  be  such  a  substi- 
tute for  a  platform  us  it  was  the  duty  of  the  com- 
pany to  furnish,  without  regard  to  the  time  it 
had  been  used  and  the  number  of  persons  who 
had  passed  over  it  securely,  or  to  expert  opinion 
as  to  its  safety. 

Sw  It  ifl  the  duty  of  a  railroad  eompany 

which  furnishes  a  box  for  passengers  to  alight 
upon  at  a  point  where  there  is  no  platform  at 
least  to  render  such  assistance  to  passengers  as  to 
make  the  box  as  safe  as  a  platform  would  have 
been. 

4.  Where  there  is  no  evidence  on  which 
to  base  a  theory  of  pure  aoddent*  and 

the  proof  shows  negligence  either  upon  the  part 
of  a  passenger  in  aUghUog  from  a  train  or  on  the 
part  of  the  carrier,  a  charge  to  the  effect  that  **  If 
the  plaintiff  stepped  carelessly  or  accidentally  on 


or  near  the  edge,**  etc.,  the  Jury  should  find  for 
defendants,  is  properly  refused. 

(February  IS,  1880J 

APPEAL  by  defendants  from  a  Judgment  of 
the  District  Court  of  Houston  County  in 
favor  of  plain  tifF  in  an  action  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  defendants'  neffligenoe.    Affirmed, 

The  facts  are  fully  statea  in  the  opinion. 

Meesrs.  Burnett  A  Hays*  for  appellants: 

The  evidence  showed  that  appellants  fur- 
nished suitable  and  safe  appliances  for  passen- 
gers to  alight  on,  which  appliances  had  uni- 
formly proved  safe  and  sufficient,  and  thnt  the 
accident  which  caused  appellee's  injury  was 
the  result  of  her  own  want  of  due  care,  or  was 
a  misadventure,  for  which  appellants  are  not 
liable. 

Lqfflin  y,  R.  Co.  1  Cent  Bep.  708,  106  N. 
T.  186,  30  Am.  &  Eng.  R.  R.  Cas.  696;  Baben 
V.  R  Co.  74  Iowa,  783,  81  Am.  &  Eng.  R.  R. 
Cas.  45;  8imm»  v.  R.  Co.  80  Am.  &  Eng.  R 
R.  Cas.  571;  Eckerd  v.  R.  Co.  70  Iowa.  858: 
Delaioare,  L.  db  W.  R,  Co,  v.  Na/pheye,  90  Pa. 
St.  185;  1  Am.  <&  Eng.  R.  R.  Cas.  53;  R,  R, 
Co.  V.  Statham,  42  Miss.  607;  Wabas/i,  St.  L. 
dt  P.  R,  Co.  v.  Locke,  11  West.  Rep.  877,  112 
Ind.  404. 

It  was  not  appellants'  duty  to  furnish  some 
one  to  aid  appellee  in  alighting  from  the  car,  if 
proper  and  suitable  facibties  were  supplied  for 
the  safe  debarkation  of  their  passenger. 


NOTB.— Oorrfer:  duty  to  land  passenifer  eafdy. 

Landing  is  part  of  a  contraot  with  a  passenger. 
Post  v.  Koch,  80  Fed.  Rep.  206. 

A  train  should  remain  standing  a  length  of  time 
sufflolont  to  enable  a  passenger  safely  to  remove 
himself,  his  wife  and  minor  children  and  baggage. 
Hurt  V.  R.  Co.  (Mo.)  13  West  Rep.  288. 

If  the  trains  of  the  defendant  railroad  company 
were  accustomed  to  stop  at  the  platform  at  which 
the  plaintiff  deUred  to  alight,  although  it  was 
neither  constructed  nor  owned  by  the  company,  an 
implied  contract  that  passengers  might  stop  there 
may  be  raised.  Louisville  &  N.  R.  R.  Co.  v.  Johns- 
ton, 79  AUl  4aS. 

A  railroad  company  carrying  poasengen  is  liable 
for  damages  for  an  injury  resulting  to  a  passenger 
from  failure  to  call  out  the  name  of  the  station  and 
to  stop  sufficiently  long  for  him  to  get  off.  Louis- 
vUle,  N.  O.  &  T.  R.  Oo.  v.  Hask,  64  Miss.  788. 

Howell^  Statutes,  1 882A,  render  a  railroad  liable 
for  a  failure  to  stop  its  train  for  the  passenger  hold- 
ing a  ticket  over  its  road,  where  the  proper  signal 
has  been  giren  and  the  company  is  without  lawful 
excuse  for  the  neglects  Freeman  v.  R.  Oo.  (Mich.) 
•  West  Rep.  117. 

Where  a  train  at  night  stopped  before  reaching 
the  station,  and  a  passenger  was  injured  in  conse- 
quence of  leaving  the  train,  the  question  of  negli- 
gence was  properly  left  to  the  jury.  Boas  v.  R.  Co. 
(R.  L)  1  New  Eng.  Rep.  89. 
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Where  defendant  stopped  its  train  at  an  unusual 
and  unsafe  place,  before  reaching  which  the  station 
was  announced,  on  a  dark  night,  the  conductor's 
fiiilure  to  warn  the  passengers  of  the  dangerous 
character  of  the  surroundings  was  gross  negli- 
gence. McGee  v.  R.  Oo.  10  West  Rep.  282, 92  Mo. 
208. 

The  failure  of  a  railroad  company  to  put  a  pas- 
senger, a  woman  advanced  in  pregnancy,  off  at  the 
usual  platform,  without  good  reason,  is  an  act  of 
negligence  for  which  such  paasenjer  can  recover— 
if  injured  by  reason  thereof  without  fault  on  her 
part  Dalt  ft  O.  R.  Co.  v.  Leapley  (Md.)  4  Cent 
Rep.  268. 

It  has  been  held  that  where  a  passenger  leaves  a 
train,  and  in  making  his  way  to  the  station  Is 
injured  by  negligence  of  servants,  the  company  Is 
liable,  ancinnati  etc.  R.  Oo.  v.  Oarper,  U  West 
Rep.  22S,  mind.  20. 

InSwry  at^ffered  in  aUffiiUing  from  train, 

A  conductor  is  the  general  agent  of  the  company 
so  far  as  concerns  the  rights  of  passengers  when 
alighting  from  the  train.  Louisville,  N.  A.  &  G.  R. 
Co.  V.  Wood,  18  West  Rep.  819, 118  Ind.  570. 

A  consumptive  who  Is  wrongfully  injured  In 
alighting  from  a  train,  so  that  a  hemorrhage  r^ 
suits,  may  reoover  damages,  although  the  servants 
of  the  carrier  may  not  have  had  reason  to  aprvs- 
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MI88017BI  Pacific  IL  Co.  v.  Wortham. 


Laffiin  ▼.  R.  Co,  and  Bdben  t.  R,  Co.  iupra. 
Uemn,  H ann  A  Denny  for  appellee. 

Gaines*  /.,  delivered  the  opinion  of  the 
ooort: 

This  -was  an  action  brought  in  the  court  he- 
low  by  appellee  against  tjbe  Missouri  Pacific 
RailwaT  Company  and  the  International  & 
Oreat  iNorthem  luilroad  Company  to  recover 
damages  for  a  personal  injury  alleged  to  have 
been  received  bv  the  appellee  in  descending 
from  a  car  of  the  appellant  companies.  The 
injury  is  alleged  to  have  occurred  by  reason  of 
the  negligent  failure  of  appellants  to  provide 
safe  means  for  her  descent. 

The  undisputed  facts  are  that  appellee  and 
her  daughter  purchased  tickets  at  San  Antonio, 
and  took  passage  on  appellants'  train  from  that 
point  to  Crockett.  At  Taylor  it  became  neces- 
sary to  change  cars.  On  approaching  the  last 
named  place,  the  car  upon  which  they  were 
traveling  stopped  at  the  regular  stopping  place, 
but  at  a  point  where  there  was  no  platform. 
A  stool  in  the  shape  of  a  box,  about  eleven 
inches  square  on  the  top,  and  somewhat  larger 
at  the  bottom,  and  constructed  for  the  purpose, 
was  placed  upon  the  ground  in  front  of  the  car 
steps  to  aid  passens^rs  in  alighting.  The  ap- 
pellee left  the  car  after  it  had  reacoed  the  sta- 
tion, but  in  descending  she  fell,  and  received 
the  injury  of  which  she  complains.  There  can 
be  but  httle  doubt  that  the  box  overturned 
with  her  as  she  stepped  upon  it. 

As  to  the  circumstances  attending  the  acci- 
dent the  testimony  was  conflicting.  The  ap- 
Sellee,  her  daughter,  and  another  passenger 
eposed  that  she  was  not  assisted  in  descending 
from  the  car  by  anyone.  The  conductor,  the 
brakeman,  and  porter  on  the  train  testified  that 
they  saw  the  accident,  and  that  the  brakeman 
assisted  her  in  alighting.  Thev  were  corrobo- 
rated on  this  point  bv  two  of  the  passengers. 

The  appellee  and  her  daughter  testifira  that 


the  jrround  upon  which  the  box  was  placed  was 
rocky  and  uneven,  but  the  kind  and  dze  of  the 
stones  they  do  not  state.  The  passenger  who 
testified  for  appellee  gave  testimony  to  tbe  same 
effect,  but  it  is  evident  he  did  not  know  whethffr 
atones  were  broken  rocks  or  mere  pebbles.  A 
son-in-law  of  appellee  testified  that  he  saw  the 
ground  sometime  previous  to  the  accident,  and 
that  there  were  fragments  of  broken  rock  upon 
it.  Four  of  the  defendants'  witnesses  deposed 
that  tbe  ground  was  covered  with  gravel,  and 
was  level  and  smooth  as  ^vel  could  make  it. 
The  testimony  of  these  witnesses  also  tended  to 
show  that  plaintiff's  fall  was  caused  by  her 
stepping  upon  the  edge  of  the  stool. 

Such  being  the  evidence,  we  must  hold  that 
appellants'  first  assignment  of  error,  which 
calls  in  question  its  suffldencv  to  sustain  the 
verdict,  is  not  well  taken.  l^ot withstanding 
the  testimony  of  part  of  appellants  that  boxes 
of  this  character  were  in  general  use  upon 
railroads  to  assist  passengers  in  alighting,  and 
that  several  passengers  used  the  same  box 
upon  this  occasion,  and  that  none  of  them  were 
injured,  we  do  not  think  that  the  jury  were 
bound  to  conclude  that  the  appellants,  in  using 
it,  exercised  that  high  degree  of  care  which 
their  duty  to  the  appellee  required.  She  was 
a  passenger  alighting  from  tbe  car  upon  which 
she  had  been  traveling,  to  take  another,  and  to 
complete  her  trip  under  her  contract  with  ap- 
pellants. They  owed  her  the  duty  of  provid- 
ing, not  only  a  reasonably  safe  appliance  for 
enabling  her  to  alight,  in  order  to  make  tbe 
transfer,  but  the  safest  that  had  been  known 
and  tested. 

It  would  be  unreasonable  to  sav  that  a  small 
box  or  stool  which  presented  the  surface  of 
about  one  square  foot,  and  rested  upon  a  base 
but  a  little  more  extensive,  and  wbich  was 
shown  to  be  capable  of  beins;  overturned  at 
least  by  an  incautious  step,  could  be  as  safe  as  a 
platform,  such  as  is  in  ordinary  use  among 


bend  such  a  result.  Louisville  etc.  R.  Oo.  v.  Wood, 
18  Wesc  Rep.  819, 118  Ind.  644. 

Tbe  words  **  Jump  off  quick  If  you  are  going  to,** 
spoken  hy  the  confluctor  to  one  who  alighted  from 
amoving  train,  did  not  constitute  a  requirement  to 
leave  the  train  so  as  to  relieve  him  from  the  conse- 
quence of  hlB  negligeaoe.  Vimont  v.  B.  Co.  71 
Iowa.  68. 

One  voluntarily,  and  not  to  avoid  sudden  dan- 
ger, jumping  from  a  train  of  cars  while  In  rapid 
motion.  Is  negligent;  but  It  Is  a  question  for  the 
Jury  whether  the  stepping  from  a  moving  car  to 
the  station  is  negligence.  Tabler  v.  R.  Co.  11  West. 
Kep.  462, 03  Mo.  79. 

The  fact  that  the  train  Is  about  to  pass  the  place 
of  the  peaBenger*8  destination  without  stopping 
will  not  Justify  him  In  Jumping  from  the  train. 
Reibcl  V.  R.  Co.  (Ind.)  14  West.  Rep.  831. 

Where  a  passenger  Injured  by  the  sudden  start  of 
the  train  while  alighting  from  It  was  under  the 
Influence  of  Uquor,  which  contributed  to  produce 
the  Injury,  he  cannot  recover.  Strand  v.  R.  Co. 
(Mich.)  11  West.  Rep.  6:J8. 

When  a  train  arrives  at  the  depot  and  stops 
opposite  the  platform.  It  Is  a  proper  place  for  the 
passenger  to  alight,  unless  Informed  to  the  con- 
trary.   Leslie  V.  R.  Co.  (Mo.)  8  West.  Rep.  824. 

if  a  passenger  elects  to  alight  from  a  car  at  a 
place  where  there  Is  no  platform,  when,  by  passing 
through  the  car  In  front  of  him,  he  could  alight 
with  saff««^v  on  the  platform,  and  he  is  injured  by  so 
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alighting,  he  Is  guilty  of  negligence  and  cannot 
recover  of  the  railroad  company.  Eckerd  v.  R.  Co. 
70  Iowa,  888. 

In  an  action  for  a  personal  Injury  received  In 
alighting  from  a  car,  the  mere  fact  that  the  plat- 
form where  plaintiff  alighted  was  higher  than  that 
at  another  station  of  the  road  was  ImmaterlaL 
Nichols  V.  R.  Co.  68  Iowa,  782. 

A  woman,  in  alighting  from  a  railroad  car  at  a 
station  In  the  night  time,  fell  and  was  Injured,  and 
sued  the  company  for  negligence  in  that  the  station 
platform  was  too  far  from  the  oar.  The  platform 
had  been  In  use  for  several  years,  and  no  one  had 
ever  before  been  injured  or  Inconvenienced  on 
account  of  Its  distance  from  the  cars.  It  was  held 
that  the  company  was  not  legally  responsible. 
Lai&hi  V.  R.  Co.  7  Cent.  Rep.  798, 106  N.  Y.  186. 

A  carrier  is  not  liable  for  injury  to  a  passenger 
who,  after  alighting  safelv  from  the  platform.  Is 
run  against  by  one  of  his  fellow  passengers  and 
thrown  upon  the  train,  lleibel  v.  R.  Co.  (Ind.)  14 
West.  Rep.  83L 

A  passenger  alighting  from  a  train  and  taking  a 
position  upon  the  sidewalk  of  a  highway  ceases  to 
be  a  passenger:  and  if  injured  while  crossing 
the  railroad  track  without  looking  for  approach^ 
ing  trains  cannot  recover.  Allerton  v.  R.  Ca 
(Mass.)  6  New  Eng.  Rep.  826. 

That  a  passenger  alighting  from  amoving  train  Is 
presumptively  negligent,  see  N.  T.  Phlla.  &  N.  R. 
Co.  V.  Coulboum,  1  L.  R.  A.  64L 
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railroads.  If  it  were  not  the  jury  were  author- 
ized to  find  that  the  companies  had  not  exercised 
the  degree  of  care  required  of  them. 

It  is  apparent,  from  the  testimony  in  the  case, 
that  if  a  platform  had  been  provided,  or  even 
a  safe  substitute,  such  as  could  not  have  been 
overturned  by  a  step  on  the  edge,  the  injury  in 
this  case  would  not  have  resulted;  and  it  fol- 
lows thai  no  amoun  t  of  testimony  as  to  the  length 
of  time  it  had  been  used,  and  the  number  of 
persons  who  had  passed  over  it  securely,  or  of 
expert  opinion  as  to  its  safety,  ought  to  be  per- 
mitted to  overcome  the  undoubted  physical 
facts  in  evidence. 

It  follows  that,  in  our  opinion,  the  court  did 
not  err  in  giving  the  charge  complained  of  in 
the  third  assi^ment  of  error.  The  statement 
under  the  assignment  in  the  brief  is  that  "  The 
court  charged  that  if  defendants  failed  to  fur- 
nish such  racilities,  appliances  or  assistance  to 
plaintifif  in  alighting  at  Taylor  as  prudent  and 
competent  persons  in  the  same  business  would 
commonly  employ  in  like  situations  and  cir- 
cumstances, and  plaintiff's  injury  resulted  there- 
from, to  find  for  her,  unless  she  was  guilty  of 
contributory  negligence."  If  there  is  error  in 
this,  it  is  an  error  which  is  favorable  to  appel- 
lants. 

The  appellants  also  asked  the  following  in- 
structions, which  were  refused:  '*  It  was  not 
the  legal  duty  of  defendants  to  have  assisted 
plaintiff  in  alighting  from  the  car,  if  reason- 
ably safe  and  proper  appliances  were  supplied, 
so  that  she  could  with  reasonable  care  have 
safely  alighted  therefrom." 

"  If  the  platform  or  depot  ground  at  Taylor, 
at  the  time  of  the  injury  received  by  plaint- 
iff, and  the  stepping  stool  on  which  she  alighted 
had  been  in  daily  use  for  years,  and  had  proved 
adequate  and  safe  for  receiving  and  delivering 
passengers,  then  defendants  could  use  the  same 
without  the  imputation  of  negligence;  and,  if 
you  so  find  the  facts,  you  will  find  for  defend- 
ants." 

It  may  be  conceded  that  if  appellants  had  had 
a  proper  platform  at  the  station,  upon  which 
the  passengers  could  have  alighted,  their  dutv 
as  to  this  matter  would  have  been  discharged, 
and  that  they  were  not  called  upon  to  render 
personal  assistance.  But  we  think ,  in  order  for 
them  to  claim  immunity  for  the  failure  in  this 
particular,  and  for  the  use  of  an  appliance  less 
safe,  it  was  their  duty  at  least  to  render  such 
assistance  to  passengers  as  to  make  the  use  of 
the  stool  as  safe  as  a  platform  would  have  been. 
From  what  we  have  already  said,  it  is  obvious 


that  the  latter  instruction  requested  should  not 
have  been  given.  The  carrier  must  furnish  Uie 
passenger  not  only  a  reasonably  safe  appliance, 
but  the  safesL 

It  is  also  complained  that  the  court  ened  in 
qualifving  cliarge  Na  8  aaked  \y^  appellants. 
The  charge,  as  qualified,  is  as  follows.: 

"  If  you  believe  from  the  evidence,  or  a  pre- 
ponderance of  the  evidence,  that  the  stepping 
stool  used  by  defendants  for  paasenffers  to 
alight  on,  at  the  time  plaintiff  was  in  jured,  was  a 
reasonably  safe  appliance  for  the  purpose,  and 
it  was  properly  placed  on  ground  sufficiently 
smooth  or  even,  so  as  to  prevent  it  from  turn- 
ing or  tilting  by  the  use  of  due  care  on  the  part 
of  passengers,  -and  ths  dtfendanU  were  not 
guilty  df  negligenee  in  ueina  it,  nor  oiAertoise 
gvilUt  of  negligence,  you  will  find  for  defend- 
ants.'^' 

The  modification  consisted  in  the  insertion  of 
the  words  which  appear  in  italics.  We  think 
the  charge  was  not  proper  without  the  qualifi- 
cation, and  with  it  is  quite  as  forcible  as  ap- 
pellants had  a  right  to  demand. 

The  appellants  also  asked  a  charge  to  the  ef- 
fect that  "  If  the  plaintiff  stepped  carelessly  or 
accidentally  on  or  near  the  edge  of  the  box, 
and  her  fan  was  occasioned  thereby,"  the  jury 
should  find  for  defendants.  This  charge  was 
also  refused,  and  in  this  there  was  no  error. 

A  proper  instruction  upon  contributorv  neg- 
ligence had  been  given  in  the  general  charge. 
This,  counsel  for  appellants  admits  in  his  brief. 
There  is  no  middle  ground.  If  plaintiff  exei^ 
cised  due  care  in  stepping  upon  the  box  and 
she  was  thrown  down  and  injured,  it  follows 
that  it  was  not  the  best  appliance  that  could 
have  been  used  to  insure  the  safety  of  passen- 
gers in  descending  from  the  cars,  and  the  com- 
panies were  guilty  of  negligence.  If  there  had 
been  a  platform,  the  accident  could  not  have 
happened.  There  was  negligence  either  upon 
the  one  side  or  the  other,  ana  hence  there  was 
no  evidence  upon  which  to  base  a  theory  of 
pure  accident 

The  whole  case  comes  to  this:  that  if  the 
plnintifl^s  own  negligence  did  not  contribute  to 
the  injury  (upon  which  the  jury  were  fairly 
and  pointedly  instructed),  upon  the  undisputed 
facts  in  evidence,  the  appellants  are  responsible 
for  the  injury.  Even  if  it  had  been  proved 
that  assistance  was  rendered  to  plaintiff  in  de- 
scending from  the  car,  it  would  but  have  shown 
that  despite  the  help  the  stool  was  still  unsafe. 

We  find  no  error  in  the  judgment,  anditi§ 
afflrmed. 
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Adelbert  E.  CLAFLIN 
c. 

William  CLAFLIN  et  al.  Trustees. 

l....MaSB.....) 

The  proTisions  of  a  will  which  postpone 
the  payment  of  one  installmont  oi  a  leffaoy  to 
testator^s  son  i  ntil  he  la  twenty-five  years  old, 
and  another  installment  until  he  is  thirty  years 
old,  are  not  void  as  mconsistent  with  his  absolute 
riffhts  of  property  therein  or  as  against  publio 
policy. 
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(March  2, 1880.) 

OK  appeal.  Affirmed. 
This  action  was  brou(;ht  aniinst  the  trus- 
tees under  the  will  of  Wubur  F.  Claflin,  de- 
ceased, to  require  them  to  pay  the  complainant 
a  legacy  given  him  by  said  will.  The  cause 
was  heard  in  the  Supreme  Judicial  Court,  Suf- 
folk County,  before  W.  Allen,  J".,  and  from  a 
decree  dismissing  the  bill  complainant  appeals. 

The  facts  sufficiently  appear  in  the  opinion. 

Mesere.  S.    N.   Aldrick  and  E.  G.  Mo- 
Innes*  for  appellant: 
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Merely  deferring  payment  did  not  make  the 
gift  in  any  way  contingent  on  tbe  devisee  living 
until  the  time  fixed  for  tbe  payment. 

Bortuion's  Case,  8  Coke,  19;  OoodtiUe  v. 
Whilby,  1  Burr.  228;  Doe  v.  Lea,  8  T.  R.  41; 
FuUer  v.  Winthrop,  8  Allen.  51;  Eldridge  v. 
Eldridge,  0  Ciisb.  516;  Qoddard  v.  Johnean,  14 
Pick.  862;  Fumese  v.  Fox,  1  Cush.  134;  Hoiden 
y.Blaney,  119  Mass.  421;  Jfeorv.  Coneidine,  78 
U.  S.  6  Wall.  458  (18  L.  ed.  869);  Cropley  v. 
Cooper,  86  U.  8.  19  Wall.  167  (22  L.  ed.  109). 

He  would  be  entitled  to  tbe  income. 

Eiiott  V.  Sparrefl,  114*  Mass.  404;  Wright  v. 
White,  186  Mass.  470. 

We  bave,  tben,  a  case  wbere  the  trust  is 
airoply  to  hold  tbe  estate  for  tbe  beneficiary  and 
then  pay  the  entire  fund  over  to  him,  without 
the  possibility  of  any  other  person  having  any 
interest  in  it  whatever,  and  the  cestui  que  trust 
is  entitled  to  the  control  of  the  fund  without  the 
intervention  of  trustees. 

Saunders  v.  Vautier,  4  Beav.  115;  3,  C,  on 
appeal,  1  Craig  &  P.  240;  Rocke  v.  Eocke,  9 
Beav.  66;  Josselyn  v.  Josselyn,  9  Sim.  68; 
Jackson  V,  Marjoribanks,  12  Sim.  98;  Croxton  v. 
May,  L.  R  9  Ch.  Div.  388;  Mograth  v.  More- 
head,  L.  R.  12  Eq.  491;  Gosling  v.  Gosling, 
Johns.  (Eng.)  265;  Re  Jacob's  WiU,  29  Beav. 
402.  See  Sanfiyrd  v.  Lackland,  2  Dill.  6;  Og- 
den's  App.  70  Pa.  501 ;  Earp's  App.  75  Pa.  119: 
Ash/iiirsfs  App.  77  Pa.  464;  Williams'  App,  83 
Pa,  877;  Smith  v.  Starr,  8  Whart.  66;  Keyser's 
App.  57  Pa.  236. 

That  it  is  not  a  conclusive  answer  to  a  claim 
for  possession  that  the  testator  evidently  did  not 
intend  that  tbe  trust  should  be  then  terminated, 
is  sufficiently  shown  bv — 

Sears  v.  ChoaU,  5  New  Eng.  Rep.  902,  146 
Mass.  895;  Smith  v.  Harrington,  4  Allen,  566, 
669;  Bowditeh  v.  Andrew,  8  Allen,  839,  841; 
Sparhawk  v.  Cloon,  125  Mass.  265;  Inches  v. 
EiU,  106  Mass.  575;  Stone,  Petitioner,  188  Mass. 
476;  Underwood  v.  Boston  Sav.  Bank,  2  New 
Eng.  Rep.  80,  141  Mass.  805. 

Mr.  Henry  Baldwin,  for  appellees: 

A  trust  created  bv  will  cannot  he  terminated 
until  the  purposes  for  which  it  was  made  have 
been  accomplished,  the  interests  created  under 
it  have  all  vested,  the  parties  request  it,  and  the 
trustee  consents. 

Smith  V.  Harrington,  4  Allen,  566-568; 
Botcditeh  v.  Andretr,  8  Allen,  839;  Inches  v. 
EiU,  106  Mass.  575;  Sears  v.  Choate,  5  New 
Eng.  Rep.  902, 146  Mass.  395-898. 

When  tbe  intention  of  the  testator  is  manifest 
there  is  no  room  for  construction. 

Bunting  v.  Tucker,  2  Gray,  819-821. 

Field*  J,,  delivered  the  opinion  of  the  court: 
By  the  11th  article  of  his  will,  as  modified 
l^  a  codicil,  Wilbur  F.  Claflin  gave  all  tbe  res- 
idue of  his  personal  estate  to  trustees  "to  sell 
and  dispose  of  the  same  and  to  pa^  to  my  wife, 
Mary  A.  Claflin,  one  third  part  of  the  proceeds 
thereof,  and  to  pay  to  my  son  Clarence  A. 
Claflin  one  third  part  of  the  proceeds  thereof, 
and  to  pay  tbe  remaining  one  third  part  thereof 
to  my  son  Adelbert  E.  Claflin  in  the  manner 
following,  VIZ. :  $10,000  when  he  is  of  tbe  age 
of  twenty-one  years;  $10,000  when  be  is  of  the 
age  of  twenty-flve  years;  and  the  balance  when 
he  is  of  the  age  of  thirty  years." 
Apparently,  Adelbert  E.  Claflin  was  not  quite 
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twenty-one  years  old  when  his  father  died;  bat 
he  some  time  ago  reached  that  age  and  received 
$10,000  from  the  trust.  He  has  not  yet  reached 
the  age  of  twenty-flve  years,  and  he  brings  this 
bin  to  compel  the  trustees  to  pay  to  him  the  re- 
mainder of  the  trust  fund.  His  contention  is, 
in  effect,  that  the  provisions  of  the  will  post- 
poning the  payment  of  the  money  beyond  the 
time  when  he  is  twenty-one  years  old  are  void. 
There  is  no  doubt  that  bis  interest  in  the  trust 
fund  is  vested  and  absolute,  and  that  no  other 
person  has  any  interest  in  it;  and  the  authority 
is  undisputed  that  the  provisions  postponing 
payment  to  him  until  some  time  after  he 
reaches  the  age  of  twenty- one  years  would  be 
treated  as  void  by  those  courts  which  hold  that 
restrictions  against  the  alienation  of  absolute  in- 
terests in  the  income  of  trust  pi'operty  are  void. 
There  has  indeed  been  no  decision  of  this 
question  in  England  by  tbe  House  of  Lords,  and 
but  one  by  a  Chancellor;  but  there  are  several 
decisions  to  this  effect  by  Masters  of  tiie  Rolls 
and  by  Yice-Chancellors.  The  cases  are  col- 
lected in  Grav's  Restraints  on  Alienation, 
^^  106-112,  ana  Appendix  II.  See  Josselyn  v. 
Jossdyn,  9  Sim.  68;  Saunders  v.  Vautier,  4 
Beav.  115;  S.  0.  on  appeal.  1  Craig  <&  P.  240; 
Rocke  V.  Rocke,  9  Beav.  66;  Re  Younffs  Settle- 
ment, 18  Beav.  199;  Re  Jacob's  WiU,  29  Beav. 
402;  Coding  v.  Gosling,  Johns.  (Eng.)  265; 
Tumage  v.  Greene,  2  Jones,  Eq.  63;  BatUe  v. 
Petway,  5  Ired.  L.  576. 

These  decisions  do  not  proceed  on  the  ground 
that  it  was  the  intention  of  the  testator  that  the 
property  should  be  conveyed  to  the  beneflciary 
on  his  reaching  the  age  of  twenty-one  years, 
because  in  each  case  it  was  clear  that  sucn  was 
not  bis  intention,  but  on  tbe  ground  that  the 
direction  to  withhold  tbe  possession  of  the 
property  from  the  beneficiary  after  he  reached 
his  majority  was  inconsistent  with  the  absolute 
rights  of  properly  given  him  by  the  will.  This 
court  has  ordered  trust  property  conveyed  by 
the  trustee  to  the  beneficiary  when  there  was  a 
dry  trust,  or  when  the  purposes  of  the  trust  had 
been  accomplished,  or  when  no  good  reason 
was  shown  wh^  the  trust  should  continue,  and 
all  the  persons  interested  in  it  were  sui  juris  and 
desired  that  it  be  terminated;  but  we  have  found 
no  expression  of  any  opinion  in  our  reports  that 
provisions  requiring  a  trustee  to  bold  and  man- 
age the  trust  property  until  the  beneficiary 
reached  an  age  bevondtbatof  twenty-one  years 
are  void  if  the  interest  of  the  beneficiary  is 
vested  and  absolute.  See  Smith  v.  Harrington, 
4  Allen,  566;  Bowditeh  v.  Andrew,  8  Allen.  339; 
RusseU  V.  GrinneU,  105  Mass.  425;  Indies  v. 
Hill,  106  Mass.  575;  Sears  v.  Choate,  5  New 
Eng.  Rep.  902,  146  Mass.  395.  This  is  not  a 
dry  trust,  nor  have  the  purposes  of  the  trust 
been  accomplished  if  the  intention  of  the  testa- 
tor is  to  be  carried  out. 

In  Sears  v.  Clioate  it  is  said:  "  Where  prop- 
erty is  given  to  certain  persons  for  their  benefit, 
and  in  such  a  manner  that  no  other  x)erson  has 
or  can  have  any  interest  in  it,  they  are  in  effect 
tbe  absolute  owners  of  it;  and  it  is  reasonable 
and  just  that  tbey  should  have  the  control  and 
disposal  of  it  unless  some  good  cause  appears  to 
the  contrary." 

In  that  case  tbe  plaintiff  was  tbe  absolute 
owner  of  the  whole  property  subject  to  an  an- 
nuity of    $10,000  payable  to  himself.    The 
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whole  of  the  principel  of  thetnut  fund  and  all 
of  the  income  not  expressly  made  payable  to  the 
plaintiff  had  become  vested  In  him  when  he 
reached  the  age  of  twenty-one  years  by  way  of 
resulting  truflt  as  property  undisposed  of  by  the 
will.  Apparently  the  testator  had  not  contem- 
plated such  a  result  and  had  made  no  provision 
for  it,  and  the  court  saw  no  reason  why  the 
trust  should  not  be  terminated  and  the  property 
conveyed  to  the  plaintiff. 

In  Inches  v.  EtU,  supra,  the  same  person  had 
become  owner  of  the  equitable  life  estate  and 
of  the  equitable  remainder,  and,  "no  reason 
appearing  to  the  contrary,"  the  court  decreed 
a  conveyance  by  the  trustees  to  the  owner. 

In  the  case  at  bar  nothing  has  happened 
which  the  testator  did  not  anticipate,  and  for 
which  he  has  not  made  provision.  It  is  plainly 
his  will  that  neither  the  income  nor  any  part  of 
the  principal  should  now  be  paid  to  the  plaintiff. 
It  is  true  that  the  plaintiff's  interest  is  alienable 
by  him,  and  can  be  taken  by  his  creditors  to  pay 
his  debts;  but  it  does  not  follow  because  the 
testator  has  not  imposed  all  possible  restrictions 
that  the  restrictions  which  he  has  imposed 
should  not  be  carried  into  effect. 

The  decision  hi  Broadioay  Natumai  Bank  v. 
Adams,  188  Mass.  170,  rests  upon  the  doctrine 
that  a  testator  has  a  right  to  dispose  of  his  own 
property  with  such  restrictions  and  limitations, 
not  repugnant  to  law,  as  he  sees  fit,  and  that  his 
intentions  ought  to  be  carried  out  unless  they 
contravene  some  positive  rule  of  law,  or  are 
against  public  policjr.  The  rale  contended  for 
by  the  plaintiff  in  that  case  was  founded  upon 
the  same  considerations  as  that  contended  for 
by  the  plaintiff  in  this;  and  the  grounds  on 
which  this  court  declined  to  follow  the  English 
rule  in  that  case  are  applicable  to  this;  and  for 
the  reasons  there  given  we  are  unable  to  see  that 
the  directions  of  the  testator  to  the  trustees  to 


pay  the  money  to  the  plaintiff  when  he  reached 
the  age  of  twenty-five  and  thirty  years  are 
against  public  policy,  or  are  so  far  inconsistent 
with  the  rights  of  property  given  to  the  plaintiff 
that  the^  should  not  be  carried  into  effect.  It 
cannot  be  said  that  these  restrictions  upon  the 
plaintiff's  possession  and  control  of  the  prop- 
erty are  altogether  useless,  for  there  is  not  the 
same  dan^r  that  he  will  spend  the  property 
while  it  is  m  the  hands  of  the  trustees,  as  there 
would  be  if  it  were  in  his  own. 

In  Sattfard  ▼.  Lackland,  2  Dill.  6,  a  ben- 
eficiary who  would  hate  been  entiUed  to  a  con- 
veyance of  trust  property  at  the  age  of  twenty- 
six  became  a  banknipt  at  the  age  of  twenty- 
four,  and  it  was  held  that  the  trustees  should 
convey  his  interest  immediately  to  his  assignee, 
as  "  the  strict  execution  of  the  trusts  of  the  will 
had  been  thus  rendered  impossible." 

But  whether  a  creditor  or  a  grantee  of  the 
plaintiff  in  this  case  would  be  entitled  to  the 
immediate  possession  of  the  property,  or  would 
only  take  the  plaintiff's  title  sttb  modo,  need  not 
be  decided.  The  existinff  situation  is  one 
which  the  testator  manifestly  had  in  mind  and 
made  provision  for.  The  strict  execution  of 
the  trust  has  not  become  impossible.  The  re- 
striction upon  the  plaintiflrs  possession  and 
control  is,  we  think,  one  that  the  testator  had  a 
right  to  make.  Other  provisions  for  the  plaint- 
iffare  contained  in  the  will  apparently  sufficient 
for  his  support;  and  we  see  no  good  reason  why 
the  intention  of  the  testator  should  not  tie 
carried  out.  BusseU  v.  Orinndl,  uM  supra; 
Toner  v.  Collins,  67  Iowa,  869;  Moads  ▼. 
Bhoads,  48  HI.  289;  Lmii  v.  Howard,  89  N.  Y. 
169;  Barklepy,  Dosser,  15  Lea,  529;  Carmichad 
V.  Thompson  (Pa.)  5  Cent.  Rep.  500;  Lampai 
V.  Haydcl,  20  Mo.  App.  616, 

Decree  affirmed. 
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STATE  OP  MARYLAND,  Appt., 

c. 

Augustine  J.  DALRYMPLE  et  al.,  Admrs., 

etc. 

(....Md.....) 

1.  The  words  *'beiiiff  in  this  State"*  in  the 
.  Maryland  Code  ori888»  art.  81,  •  102,  im- 
posinjr  a  ooUateral  Inberitanoe  tax  upon  **all  as- 
BOts  ...  of  every  kind,  iMUBing  from  any  person 
who  may  die  selaed  and  posseased  thereof,  beinir  in 
tills  State,**  refer  to  the  property  and  not  to  the 
person;  and  property  actually  within  the  State,  al- 
though for  other  purposes  it  may  be  treated  as 
construotively  elsewhere  because  of  the  owner^s 
nonreddenoe,  is  subject  to  the  tax. 

8.  The  interest  of  a  nonre8ident»  at  the 

time  of  his  death,  in  the  estate  of  his  deceased 
brother,  within  the  State,  consisting  of  bank 


stock  and  other  stocks,  bonds  and  cash,  is  prop- 
erty within  the  State  subject  to  the  Maryland 
Collateral  Inheritance  Tax. 

(March  1, 1880.) 

APPEAL  by  the  State,  from  a  judgment  of 
the  Court  of  Common  Pleas  of  Baltimore 
City  in  favor  of  defendants  in  an  action  to  en- 
force payment  of  a  collateral  inheritance  tax. 
Beversed, 

The  facts  are  fully  stated  in  the  opinion. 

Argued  before  Miller,  Bryan,  Irving.  Robin- 
son, btone  and  McSherry,  JJ. 

Messrs.  William  Pinekney  Whyte,  Attff* 
Oen.,  and  Charles  O.  Kerr  for  appellant. 

Messrs.  Albert  Ritehie  and  J.  S.  Lem- 
men,  for  appellees: 

The  expression,  **  being  in  this  State,"  refers 
to  the  person,  and  not  to  the  property. 


NOTB.— OoSotercU  inherltanee  tax. 
In  order  to  come  within  the  provisions  of  the 
New  York  Law  of  1886,  chap.  4ffl,  which  imposes  a 
collateral  inheritance  tax  in  that  State,  the  proper- 
ty which  forms  the  basis  of  the  tax  must  pass  by 
will  or  by  the  In  testate  Laws  of  that  State.  Where 
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the  property  passes  by  the  Intestate  Laws  of  anoth- 
er State  it  is  neither  within  the  language  nor  the 
spirit  of  the  statute  of  that  State  relating  thereto. 
Be  Tulane,  21  N.  T.  S.  R.  18L 

For  collateral  Inheritance  tax  generally,  see  Hi 
Howe's  Estate,  2  L.  R.  A.  826  and  note. 


See  also  18  L.  R.  A.  709,  713. 
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Statb  of  Maryland  y.  Dalrymplb. 


m 


In  Oitimni  Bank  ▼.  Skarp,  58  Md.  521, 
erery  dollar  of  the  foreign  testator's  propertY 
passed  "coUaterallY."  and  yet  the  court  said: 
*'  No  collateral  inneritance  tax  thereon  is  pay- 
able in  this  State." 

The  meaning  of  the  law  is  somewhat  mani- 
fested by  the  modes  of  collection  provided. 
The  tax  runs  not  against  the  entire  estate,  but 
against  the  particular  portion  passing  collater- 
ally, and  is  payable,  not  as  a  debt  ofdecedent 
or  of  the  estate,  but  personally  by  the  collater- 
al legatee  or  distributee. 

As  the  State  must  elect  between  giving  up 
the  nonresident  property  of  resident  decedents 
and  the  resident  prepay  of  nonresident  de- 
cedents, it  had  better  hold  to  the  former  and 
Yield  the  latter — ^because  a  tax  collectible  is 
better  than  one  that  cannot  be  enforced,  and 
ibe  tendency  is  to  exempt  choses  in  action  of  a 
nonresident  from  all  state  taxation;  and  be- 
cause, where  a  State  is  powerless  to  tax  the 
property  as  sudi,  by  reason  of  its  legal  domi- 
dl  being  that  of  its  owner,  it  clearly  cannot 
tax  the  succession  thereto,  for  the  same  reason 
must  prevail  against  the  right  to  do  so.  In 
neither  easels  the  property  "  within  this  State." 

Baltimare  v.  Ilustey,  8  Cent.  Rep.  800,  67 
Md.  112;  i^U  Tax  an  Foreign-Hdd  Bands,  82 
U.  S.  15  Wall.  820  (21  L.  ed.  187);  Murray  v. 
Charleston,  06  (J.  S.  445  (24  L.  ed.  768). 

The  law  taxing  successions  covers  alike  cases 
of  testacy  and  intestacy,  and  means,  therefore, 
only  to  lax  successions  which  are  granted  or 
regulated  by  the  laws  of  this  State. 

Cases  of  intestacy,  distribution  and  suc- 
cession come  from  and  are  governed  by  the  law 
of  the  domiciL 

Netecomer  v.  Orem,  2  Md.  297;  Appeal  Tax 
Ot.  V.  PaUerwn,  50  Md.  871. 

In  this  case  the  succession  comes  from  a  will 
which  was  made  and  probated  in  California;  and 
11  me  legatee  is  indebted  to  either  State  for  the 
succession  to  this  property,  California  is  clearly 
the  true  creditor. 

Harrimm  v.  Nixon,  84  U.  S.  9  Pet.  503,  504 
(9  L.  ed.  201);  WiUdne  v.  EUett,  76  U.  S.  9 
Wall.  740  ao  L.  ed.  686). 

England  is  not  fettered  by  constitutional  lim- 
itations, and  the  language  of  her  Acts  is  broad- 
er than  that  of  our  law;  and  yet  her  courts 
have  exempted  nonresidents  of  England  from 
the  operation  of  a  similar  tax. 

Be  Ewin,  1  Cromp.  &  J.  151,  156,  157; 
Thomson  v.  Advocate  General,  12  Clark  A  F. 
1, 5,  21;  Wallace  v.  Atty-Oen.  L.  R  1  Ch.  App. 


%  J,,  delivered  the  opinion  of  the 
court: 

William  H.  Dalrymple,  a  resident  of  Califor- 
nia, died  there  on  the  22d  of  November,  1881, 
leaving  a  last  will  and  testament  executed  ac- 
cording to  the  laws  of  that  State.  By  his  will 
he  bequeathed  all  his  personal  propertv  to  one 
Marie  £.  Hatch,  now  Marie  E.  Gamble,  also 
of  California.  She  was  not  the  mother,  the 
wife,  the  child,  nor  lineal  descendant  of  the 
testator. 

The  wiU  was  duly  admitted  to  probate  in  the 
probate  court  of  the  decedent's  domicll  and  let- 
ters of  adndnistration  were  there  granted  with 
the  will  annexed  to  Peter  Alf  rits.  Subseouent- 
ly  a  certified  transcript  of  said  will  ana  pro- 
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bate  was  admitted  by  the  Register  of  Wills  of 
Baltimore  City  to  record  and  was  recorded  in 
his  office.  Thereafter  letters  of  administration 
with  the  will  annexed  were  issued  bv  the  Or- 
phans' Court  of  Baltimore  City  to  the  appel- 
lees. 

When  William  H.  Dalrymple  died  he  was 
entitled  to  a  one  fourth  undivided  part  of  the 
personal  estate  of  his  brother,Ed  win  A.  Dalrym- 
ple, a  resident  of  the  State  of  Maryland,  who 
died  in  the  City  of  Baltimore  hi  October,  1881, 
some  three  weeks  prior  lo  the  decease  of  Will- 
iam. 

Upon  the  settlement  of  Edwin's  estate  the  ap- 
pellees received,  as  administrators  of  Willianrs 
estate,  sundrv  certificates  of  national  bank 
stock  and  Baltimore  City  stock,  several  Missou- 
ri state  bonds,  and  cash,  aggregating,  at  the 
appraised  value  of  the  securities,  the  sum  of 
27,887.87,  which  was  diminished  by  the  pay- 
ment of  costs  and  expenses  to  the  sum  of  $21,- 
449.21;  but  the  accretions  from  dividends  and 
interest  have  since  increased  this  latter  amount 
to  the  sum  of  $27,820.77,  which  the  appellees 
now  hold  ready  for  delivery  to  the  said  Mrs. 
(Gamble — the  legatee  named  in  William's  will. 
Upon  this  sum  the  State  of  Maryland  claims 
that  the  appellees  owe  to  tbe  State  the  collater- 
al inheritance  tax  of  2^  per  cent  imposed  by 
section  102  of  article  81  of  the  Code  of  1888. 

Suit  was  brought  by  the  State  against  the  ap- 

Sellees  for  the  recovery  of  this  tax.  To  the 
eclaration,  which  sets  forth  in  detail  the  facta 
we  have  lust  outlined,  the  appellees  demurred, 
and  the  (Jourt  of  Common  Pleas  of  Baltimore 
sustained  the  demurrer  and  entered  judgment 
thereon  against  tbe  State.  From  that  judg- 
ment this  appeal  has  been  taken. 

The  statute  imposing  this  tax  is  in  these 
words:  '^All  estates,  real,  personal  and  mixed, 
money,  public  and  private  securities  for  money, 
of  every  kind,  passing  from  any  person  wbo 
may  die  seised  and  possessed  thereof,  being  in 
this  State  .  .  .  to  any  person  or  persons,  bodies 
politic  or  corporate,  in  trust  or  otherwise,  other 
than  to  or  for  the  use  of  the  father,  mother, 
husband,  wife,  children  and  lineal  descendants 
of  tbe  grantor  .  .  .  shall  be  subject  to  a  tax  of 
2i  per  centum  on  every  hundred  dollars  of  the 
clear  value  of  such  estate,  money  or  securities," 
etc. 

It  has  been  settled  by  this  court  in  T^eon  v. 
State,  28  Md.  577,  that  such  a  tax  is  free  from 
any  constitutional  objection.  There  can  be  no 
doubt  that  the  Legislature  has  the  power  to 
impose  it,  not  only  where  it  affects  citizens  of 
the  State,  but  also  where  nonresidents  or  aliens 
claim  by  inheritance  or  by  will  property  located 
here. 

Every  State  in  the  Union,  in  absence  of  a 
constitutional  prohibition,  has  the  authority  to 
regulate  by  law  the  devolution  and  the  distri- 
bution of  an  intestate's  propexty  situated  within 
tbe  jurisdiction  of  that  State,  and  personal 
property  situated  elsewhere  but  owned  by  a  resi- 
dent, and  to  prescribe  who  shall  and  wno  shall 
not  be  capable  of  taking  it. 

It  seems  scarcely  necessary  to  cite  authorities 
in  support  of  these  indisputable  propositions; 
but  we  refer  to  Mager  v.  Orima,  49  U.  S.  8 
How.  490  [12  L.  ed.  1168];  and  Ilyre  v.  Jaeed, 
14  Oratt.  422. 

We  may  add  that  our  statutes  abolishing 
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primogeniture  and  directing  the  descent  of  real 
estate,  and  those  regulating  the  distribution  of 
personal  property  and  respectively  designating 
^lio  shall  inherit  the  one  and  who  shsll  take 
the  other,  and  former  enactments  now  repealed 
prohibiting  aliens  from  acquiring  property  in 
this  State  except  upon  compliance  with  the  con- 
ditions imposed,  are  instances  of  the  exercise  of 
the  same  power. 

Possessing,  then,  the  plenary  power  indicat- 
ed, it  necessarily  follows  that  the  State  in  al- 
lowing property  actually  located  here,  or  per- 
sonal property  situated  elsewhere,  but  owned 
by  a  resident,  to  be  disposed  of  by  will,  and  in 
designating  who  shall  take  such  property  where 
there  is  no  will,  may  prescribe  such  conditions, 
not  in  conflict  with  or  forbidden  by  the  organic 
law,  as  the  Legislature  may  deem  expedient. 
These  conditions,  subject  to  the  limitation 
named,  are,  consequently,  wholly  within  the 
discretion  of  the  General  Assembly. 

The  Act  we  are  now  considering  plainly  in- 
tended to  require  that  a  person  taking  the  ben- 
efit of  a  civil  right  secured  to  him  under  our 
laws  should  pay  a  certain  premium  for  its 
enjoyment.  In  other  words  one  of  the  condi- 
tions upon  which  strangers  and  collateral  kin- 
dred may  acquire  a  decedent's  property,  which 
is  subject  to  the  dominion  of  our  laws,  is  that 
there  shall  be  paid  out  of  such  property  a  tax 
of  2i  per  cent  into  the  treasury  of  the  State. 
This,  therefore,  is  not  a  tax  upon  the  property 
itself,  but  is  merely  the  price  exacteid  bv  the 
State  for  the  privilege  accorded  in  permitting 
property  so  situated  to  be  transmitted  by  wiU 
or  by  descent  or  distribution.  That  this  is  so 
is  abundantly  dear  from  the  language  of  the 
statute  and  its  several  provisions. 

The  whole  contention  of  the  appellees  is  that 
the  words  used  in  the  Act  of  Assembly,  viz. : 
"being  in  this  State,"  referred  to  the  decedent 
and  not  to  the  property.  If  it  be  true  that  they 
do  refer  to  the  person  the  tax  is  not  collect- 
ible, because  William  H.  Dalrymple  was  a 
citizen  of  California,  was  domiciled  there  and 
died  there.  If,  on  the  other  hand,  thev  apply 
to  the  property,  the  tax  is  collectible,  because 
the  property  is  actually  within  this  State  and 
was  so  at  the  time  of  William  H.  Dalrymple's 
death. 

A  careful  examination  of  the  several  sections 
of  article  81  of  the  Code  relating  to  this  subject 
has  brought  us  to  the  conclusion  that  the  tax 
is  payable  out  of  the  estate  of  a  deceased  non- 
resident when  property  owned  bjr  him  is  actual- 
ly within  this  State;  and  that  it  is  payable  out 
of  the  estate  of  a  deceased  resident  when  his 
propertv  is  actually  or  in  legal  contemplation 
situated  here;  provided,  of  course,  in  both  in- 
stances the  property  passes  to  a  person  other 
than  the  father,  mother,  husband,  wife,  chil- 
dren or  lineal  descendant  of  the  decedent. 

We  have  already  quoted  from  section  102; 
section  108  makes  it  the  duty  of  an  executor  or 
administrator,  before  he  pays  any  legacy  or 
distributes  the  shares  of  an  estate  liable  to  the 
tax,  to  pay  this  tax  to  the  Register  of  WUls  of 
the  proper  county. 

By  section  104  unless  he  pays  this  tax  within 
thirteen  months  from  the  date  of  administration 
his  letters  are  forfeited. 

Sections  106  to  and  including  114  relate  to  the 
appraisement  of  real  estate  subject  to  the  tax, 
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and  provide  the  manner  and  appoint  the  time 
of  coUectin^^  and  enforcing  it. 

Section  120  declares  that  where  any  estate, 
real,  personal,  or  mixed,  shall  be  subject  to  the 
tax  and  no  administration  is  taken  out  on  the 
estate  of  the  person  who  died  seised  and  pos- 
sessed thereof,  within  nine^  days  after  the 
death  of  such  person,  the  orphans  court  of  the 
county,  where  such  administration  should  be 
gTanten,'8hall  issue  a  summons  to  the  parties 
entitled  to  administer  to  show  cause  wherefore 
they  do  not  administer. 

Section  121  provides  that  if  the  parties  en- 
titled to  administer  do  not  administer  within  a 
reasonable  time,  or  if  tbey  be  incapable,  or 
being  capable,  if  they  decline  or  refuse  to  ap- 
pear on  proper  summons  and  notice,  adminis-. 
tration  may  be  granted  to  such  person  as  the 
court  may  deem  proper. 

It  is  thus  quite  apparent  that  the  whole 
scheme  of  the  law  looks  to  and  contemplates 
the  collection  of  the  tax  through  an  executor 
or  administrator  exercising  authority  under  the 
laws  of  this  State,  and  answerable  to  those 
laws  for  the  faithful  performance  of  his  duties. 

Ample  provision  is  made  for  every  possible 
contingency  that  may  arise,  whether  the  de^ 
cedent  be  a  resident  of  this  State  or  not;  pro- 
vided the  property  be  located  here,  if  he  be 
a  nonresident,  or  be  actually  or  constructively 
here,  if  he  be  a  resident. 

No  estate  can  escape  administration  if  the  law 
be  enforced;  and  when  the  property  passes  into 
the  hands  of  the  executor  or  administrator  his 
obligation  to  pay  the  tax  is  fixed  and  his  bond 
at  once  becomes  liable  therefor. 

The  U^,we  have  said,  is  on  the  transmission 
of  the  property  "being  in  the  State;"  and  no 
reason  has  been  assigned  or  can  be  suggested^ 
why  tbe  broad  lan^Hce  of  the  statute  and  the 
evident  design  of  the  legislature  should  be  so 
narrowed  and  restricted  asslo  exempt  from  this 
tax  the  property  of  a  nonresident  actually  here, 
notwithstanding  that  same  property  may,  for 
other  purposes,  be  treated  as  oonstructively 
elsewhere. 

If  we  adopt  the  view  insisted  on  by  the  ap- 
pellees it  would  result  in  a  discrimination  in 
favor  of  the  nonresident  and  against  our  own 
citizens — a  discrimination,  too,  which  the  Leg- 
islature certainly  never  intended  to  make,  and 
for  which  no  warrant  whatever  can  be  found 
in  the  plain  letter  of  the  statute. 

In  permitting  property  within  the  State, 
upon  the  death  of  its  owner,  to  pass  by  devise 
or  descent  or  distribution,  the  legislature  has 
seen  fit,  where  strangers  or  collateral  kindred 
received  it,  to  exact,as  the  condition  upon  which 
that  privilege  is  granted,  the  tax  in  question. 
The  imposition  and  collection  of  the  tax  cannot, 
therefore,  depend  upon  the  mere  accidental  resi- 
dence of  the  owner. 

The  Supreme  Court  of  Pennsylvania  in  con- 
struing a  very  similar  statute  of  that  State  held 
that  Uie  words  * 'being  within  the  Common- 
wealth" had  reference  to  the  property  and  not 
to  the  person  of  the  decedent  Com,  v.  Bmith, 
5  Pa.  142;  Be  Sharfs  Estate,  16  Pa.  68. 

It  is  true  in  SmWi's  Oaee  the  court  held  the  tax 
to  be  a  tax  on  the  property  within  the  State; 
and  the  result  of  that  construction  (as  stated 
by  Ohirf  Justice  Gibson  in  JS/iart^s  Cam)  was 
that   personal   property  actually  beyond  tbe 
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State,  though  owned  hy  a  rcsidcul  of  the  State, 
would  have  escaped  the  tax  bad  not  a  subse- 
quent statute  expressly  made  it  liable. 

We  cite  these  cases  merely  to  show  that  the 
words  6^*71^  in  this  State  have  not  in  a  similar 
statute  been  considered  as  referring  to  the  per- 
son of  the  decedent 

The  case  of  Oitieen$  Bank  v.  Sharp,  68 
Md.  621,  relied  on  by  the  learned  Judge  of  the 
court  of  common  pleas  is  distinguishable  from 
the  one  at  bar.  The  question  involved  there 
as  stated  by  the  late  Chief  Justice  Bartol,  who 
delivered  ibe  opinion  of  this  court  was:  * '  What 
is  the  effect  of  a  voluntary  payment  bv  a  debtor 
in  this  State  to  the  executor  or  administrator  of 
his  creditor,  appointed  in  another  State  in 
whidi  the  creditor  bad  his  domicil  at  the  time 
of  his  death,  where  such  payment  has  been 
made   before   any   administration    has   been 

f ranted  in  Maryland;  and  is  such  payment  a 
ar  to  the  claim  of  the  domestic  administrator 
afterwards  appointed?"  And  it  was  held  that 
a  payment  so  made  was  a  complete  discharge 
of  the  debt;  and  that  the  validity  of  the  pay- 
ment did  not  in  any  manner  depend  upon  the 
fact  of  the  nonexistence  of  debts  against  the 
deceased  in  this  State. 

Having  thus  decided  the  only  question  in- 
volved in  the  cause  the  opinion  proceeded  to 
state  that  "If  the  question  of  the  existence  of 
debts  in  Maryland  were  important,  it  does  not 
ap{)ear  that  there  are  any  debts  here  to  pay  for 
which  the  funds  in  dispute  are  liable  .  .  . 
No  collnteral  inheritance  tax  thereon  is  payable 
in  this  State." 

The  domestic  administrator  never  received 
the  money,  and  no  demand  was  made  upon 
him  by  the  State  for  the  payment  of  the  tax. 
The  liability  of  the  estate  of  the  nonresident 
testatrix  to  pay  the  collateral  inheritance  tax 
was  therefore  not  involved  in  Sharp's  Case  in 
any  way,  and  could  not  and  did  not  influence 
or  control  the  determination  of  the  only  ques- 
tion which  was  before  the  court  on  that  appeal. 

In  the  case  now  before  us  the  property  is  in 
the  hands  of  the  Maryland  administrators  under 
the  laws  of  this  State.  Those  laws  have  been 
invoked  to  enable  them  to  receive  it,  and  their 
bond,  under  the  express  terms  of  the  statute,  in 
liable  for  the  payment  of  the  tax. 

OrcutCs  Appeal,  07  Pa.  179,  is  not  analogous 
to  the  case  before  us.  There  a  resident  of  New 
Jersey  bad  deposited  with  a  Philadelphia  trust 
company,  for  safe  keeping,  certain  United 
Stales  lK)nds.  He  died  in  New  Jersey,  where 
administration  on  his  estate  was  duly  mnted. 
The  trust  company  declined  to  surrender  these 
bonds  to  the  New  Jersey  executrix,  unless  an- 
cillary letters  should  be  taken  out  in  Pennsyl- 
vania. These  letters  were  accordingly  taken 
out,  the  bonds  were  received  from  the  trust 
company  and  being  overdue  were  collected; 
and  thereupon  the  collateral  inheritance  tax 
was  demanded   and   the  Orphans'  Ck)urt  of 
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Philadelphia  directed  It  to  be  paid«  This 
order  was  reversed  upon  appeal,  it  is  obvious 
the  bonds  had  no  situs  dlQereni  from  the  dom- 
icil of  the  owner.  They  were  "simply  evl« 
deuces  of  indebtedness,  not  by  any  person  or 
corporation  within  the  Gommonw^th,  but  hj 
the  general  government  .  .  .  The  testator  in- 
trusted the  bonds  temporarily,  for  safe  keep- 
ing, to  the  Fidelity  Company,  but  they  were, 
constructively  at  least,  in  his  possession  at  the 
time  of  his  decease." 

In  the  case  at  bar  the  property  is  actually  in 
this  State.  It  belonged  to  Edwin  A.  Dalrymple, 
who  was,  at  the  time  of  his  death,  a  i^esioent 
of  Maryland.  Upon  his  decease  his  brother 
William  became  entitled  to  it.  It  is  still  here 
in  Maryland  and  the  larger  portion  of  it  is  in- 
vested m  the  very  same  stocks  and  securities 
which  Edwin  held  in  bis  lifetime. 

We  have  no  difficulty  in  distinguishing 
tween  this  and  the  English  cases.  In  those 
cases  the  several  Acts  of  Parliament  imposing 
probate,  legacy  and  succession  duties  under- 
went construction.  In  England  the  quesUon 
of  probate  duty  depends  upon  the  situs  of  the 
property  and  not  the  domicil  of  the  owner. 
Atty  Oen.  v.  Hope,  1  Cromp.  M.  &  R.  580. 

It  was  for  some  time  held  that  the  legacy 
duty  imposed  by  80  Geo.  III.  chap.  52  and  & 
Qeo.  III.  chap.  149  depended  upon  the  same 
consideration.  Atty- Gen.  v.  Coacerelly  1  Price, 
165;  Atty-Gen.  v.  Beatson,  7  Price,  660. 

But  these  Qases  were  overruled  in  Tliomson 
V.  Adweate- General,  12  Clark  &  F.  1;  and  the 
principle  was  settled  that  the  law  of  the  dom- 
icil of  the  owner  of  personal  property  deter- 
mines its  liability  to  legacy  dutj. 

The  same  rule  was  adopted  m  respect  to  the 
succession  duty  under  16  and  17  Vict.  chap.  51. 
WaUaee  v.  Atty-Gen.  L.  R.  1  Ch.  App.  1. 

In  the  case  last  referred  to  Lard  Chancellor 
Cran worth  said:  "Parliament  has,  no  doubt, 
the  power  of  taxing  the  succession  of  foreign- 
ers to  their  personal  property  in  this  country; 
but  I  can  hardly  think  we  ought  to  presume 
such  an  intention  unless  it  is  clearly  stated." 

Thus,  whilst  the  power  of  Parliament  to  im- 
pose the  tax  without  reference  at  all  to  the  sub- 
ject of  domicil  is  distinctly  recognized  it  was 
held  that  the  language  of  the  Acts  did  not 
furnish  any  indication  of  an  intention  to  exer- 
cise that  power,  and  that,  therefore,  the  law  of 
the  domicil  of  the  owner  fixed  the  liability  of 
his  property  to  pay  these  taxes. 

In  our  opinion,  for  the  reasons  we  have 
given,  the  Maryland  Statute  cannot  be  so  con- 
strued. 

It  results  from  what  we  have  said  that  the 
tax  is  payable  in  this  case,  and  the  amount  of 
the  tax  will  depend  upon  the  sum  in  the  hands 
of  the  appellees  payable  to  the  legatee. 

The  judgment  of  the  Court  of  Oommon  Pleas 
must  iMTrfore  be  refoersed,  and  a  new  trial  toiU 
beatoardea. 
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V. 

TAYLOR  et  al. 

LA  statatory  proviiioii  adopted  fk*om 
fijy^haiy  State  is  to  be  oonstrued  In  aocord- 
anoe  with  Its  prior  judicial  oonstruction  in  the 
State  from  which  it  is  taken. 

S.  Infarliur  '* jpropeiia^»'*  within  the  meaningr 
oFfiorthCarouna  ^de* T 281,  paragraph  1,  author- 
izinir  the  arrest  of  a  defendant  *^hore  the  action 
is  for  injuring  or  for  wrongfully  taking,  detain- 
ing or  converting  proi>erty,"  means  an  injury  to 
personal  property  only,  and  not  to  real  property. 

(Jferrfmim,  J.,  dlnentsj 

(February  2S,  1880.) 

APPEAL  by  plaintifF,  from  an  order  of  the 
Northampton  County  Superior  Court  set- 
ting aside  ao  order  for  arrest  of  defendants  in 
an  action  of  trespass.    Affirmed. 
The  case  is  sufficiently  stated  in  the  opinion. 
Mr.  B.  B.  Peebles  for  appellant 
Mr,  T.  W.  Masont  for  appellees: 
The  New  York  Statute  of  which  section  291 
of  our  Code  is  a  copy,  has  been  held  not  to  in- 
clude injuries  to  r^  estate. 

Merrilt  v.  Carpenter,  8  Eeyes,  142.  See 
Welch  V,  Winterburn,  14  Hun,  618. 

The  Judce  below  may  be  assumed,  in  a  case 
of  this  kind,  to  have  found  that  the  defendants 
were  not  guilty  of  the  trespasses  from  the  very 
form  of  the  plea  in  trespass  q,  c.  fr,  "not 
guilty." 

Shepherd*  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  motion  to  vacate  an  order  of 
arrest  heard  before  Avery,  J.,  at  fall  term, 
1887,  of  the  Superior  Court  of  Northampton 
County.  The  order  was  granted  by  the  clerk 
in  an  action  for  an  alleged  trespass  of  the  de- 
fendants upon  the  land  of  the  plaintiff,  the 
affidavit  stating  that  the  defendants  "have  on 
divers  times  .  .  .  injured  and  damaged  said 
tract  of  land  willfully  and,  as  affiant  believes, 
maliciously,  by  entering  thereon  after  being 
forbidden  so  to  do,  and  trending  down  the 
msa,  tearing  down  affiant's  fences,  cutting 
Sown  the  trees,  and  by  divers  other  means; 
that  said  defendants  aided  and  encouraged  each 
other  in  said  trespass;  and  that  by  said  wrong- 
ful acts  and  doings  the  affiant  has  been  greatly 
damaged  and  has  brought  an  action  against 
said  defendants  to  recover"  damages  for  the 
■ame. 

The  affiant  was  answered  under  oath  bv  the 
defendants,  who  denied  the  title  of  the  plaint- 
iff, and  stated,  with  much  particularity,  the 
nature  of  their  own  claim  to  the  land  men 
tioned  in  the  complaint  They  denied  that 
the  acts  complained  of  were  done  wantonly  or 
maliciously,  and  alleged  that  what  they  did 
was  only  incidental  to  the  assertion  of  their 
rights.  Their  answer  was  supported  by  several 
affidavits  of  persons  apparently  disinterested, 
all  tending  to  show  title  in  the  defendanta  and 
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that  the  acts  complained  of  were  done  in  good 
faith. 

The  plaintiff  introduced  other  affidavits  in 
support  of  his  contention.  His  Honor  dis- 
charged the  defendants,  and  the  plaintiff  ap- 
peal^. 

It  may  be  that  upon  the  whole  testimony 
His  Honor  was  of  the  opinion  that  the  case 
presented  by  the  plaintiff  was  fully  rebutted, 
but  as  he  failed  to  find  the  facts,  we  are  not  at 
liberty  to  put  our  decision  upon  that  ground. 

The  question  therefore  is  whether  paragraph 
1,  section  291,  of  the  Code  is  applicable  to  in- 
juries to  real  property.  The  ptmigraph  is  as 
follows:  "The  defenaant  may  be  arrested,  as 
hereinafter  prescribed,  in  the  following  cases: 
(1)  in  an  action  for  the  recovery  of  damages 
.  .  .  where  the  action  is  for  an  injury  to  per- 
son or  character,  or  for  injuring  or  for  wrong- 
fully taking,  detaining,  or  converting  prop- 
erty." 

It  is  urged  that  there  is  no  more  reason  why 
one  should  be  arrested  for  injuring  a  horse  or 
other  personal  property  than  for  bumine  a 
house,  cutting  aown  trees,  and  oommitong 
other  injuries  to  real  estate. 

To  this  it  may  be  said  that  personal  property 
is  more  perishable  in  its  character,  and  that  in- 
juries to  it  may  be  sufficient  to  wholly  impair 
Its  value  before  the  courts  can  stay  the  hand 
of  the  destroyer,  while  no  considerable  dam- 
age can  be  done  to  real  property  before  the 
preventive  power  of  the  law  can  be  invoked. 
It  may  also  oe  said  that  real  estate  is  peculiarly 
protected  by  the  criminal  law,  and  that  the 
Legislature  could  not  have  intended  to  subject 
to  arrest  and  imprisonment  one  who  honestly 
mistaking  his  boundary  commits  some  slight 
injury  to  (he  land  of  his  neighbor,  which  could 
be  done  if  the  construction  contended  for  pre- 
vails. But  the  most  conclusive  answer  to  such 
suggestions  is  that  it  is  not  our  province  to  specu- 
late as  to  what  the  law  should  be,  but  to  con- 
strue it  as  it  is.  The  inquiry  then  is  whether  by 
the  ordinary  rules  of  construction  the  statute 
under  consideration  warrants  an  arrest  for 
injuries  to  real  property. 

Section  8765,  paragraph  6,  of  the  Code,  pro- 
vides that  the  word  property  shall  include  all 
property,  both  real  and  personal,  and  that  this 
construction  shall  be  observed  unless  it  "would 
be  inconsistent  with  the  manifest  intention  of 
the  General  Assembly,  or  repugnant  to  the 
context  of  the  same  statute." 

The  foregoing  definition  of  "property"  and 
section  291  of  our  Code  are  exact  copies  of  the 
New  York  Code  upon  the  subject.  The  con- 
struction of  this  language,  therefore,  by  the 
court  of  appeals  of  that  State,  is  entitled  to 
ffreat  weight  with  us,  and  we  cannot  do  better 
Uian  to  quote  the  words  of  Hunt,  J,,  in  deliv- 
ering the  opinion  of  the  court,  in  Merriti  v. 
Carpenter,  8  Keyes,  142.  overruling  the  decision 
of  the  supreme  court  in  that  case.  It  is  true 
that  that  case  was  an  action  for  the  possession 
of  land  and  for  damans  for  withholding  the 
same;  but  the  learned  «fudge  carefully  conuders 
that  none  of  its  provisions  are  applicable  to 
real  property.    He  says: 

"The  following  words,  'taking*  and  'oonvert- 
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faig/  would  neither  of  them  be  appropriate  in 
«p^Lking  of  real  property.  One  may  be  readily 
jnderstood  when  he  says  that  an  action  may 
be  Bostained  for  taking  personal  property,  or 
for  converting  it,  or  for  taking  and  converting 
it;  but  the  words  would  convey  no  legal  idea 
when  applied  to  real  estate,  lliere  is  a  broad 
aenee  in  which  the  word  'detaining*  might  be 
applied  to  real  estate,  of  which  the  expression 
'n>rcible  entry  and  detainer*  is  an  illustration. 
Buch  was  not.  I  apprehend,  the  roeanine  of 
the  codiflers  in  its  present  connection.  The 
expressions,  'injuring/  'taking,'  'detaining,' and 
'converting,'  are  well  used  in  the  same  sentence 
and  apparently  as  applying  to  the  same  subject 
matter.  Three  of  these  words  I  have  endeav- 
ored to  show  are  not  applicable  to  real  prop- 
erty, and  if  the  fourth  was  so  inl ended,  the  use 
of  the  language  was  singularly  unfortunate.  I 
think  the  woras  (the  italics  are  ours)  toere  all 
in  tended  to  be  applied  to  pereonal  property  only" 

We  adopt  the  reasoning  of  this  able  Judge 
in  the  construction  he  has  g^ven  us;  but  if  we 
are  doubtful  as  to  the  correctness  of  his  con- 
clusions, there  is  a  well  settled  rule  of  construc- 
tion, which,  when  applied  to  this  case,  relieves 
us  from  all  difficulty. 

It  is  conceded  that  the  section  under  consid- 
eration was  taken  from  the  New  York  Code  of 
Civil  Procedure.  Its  language,  as  we  have 
seen,  was  construed  in  Memtt  v.  Carpenter, 
evpra,  in  1866,  and  it  was  enacted  by  the  Gen- 
eral Assembly  of  North  Carolina  in  1868. 

Dwarris'  Statutes,  274,  says  "that  words  and 
phrases,  the  meaning  of  which  in  a  statute  has 
been  ascertained,  are,  when  used  in  a  sul)8e- 
quent  statute,  to  be  understood  in  the  same 
sense."  In  the  note  of  Judge  Potter  on  the 
same  page,  it  is  said  that  "Where  the  terms  of 
a  statute  which  has  received  Judicial  construc- 
tion are  used  in  a  later  statute,  whether  passed 
by  the  Legislature  of  the  same  State  or  coun- 
ti^^,  or  by  that  of  another,  that  construction  is 
to  be  given  to  the  later  statute.  Com,  v.  Edrf- 
nett.3  Gray,  450;  Euckmaboye  v.  Motticliund, 
82  Eng.  L.  &  Eq.  84;  Bogardue  v.  Trinity 
Chur^,  4  Sandf.  Ch.  688;  Rigg  v.  Wilton,  18 
Dl.  16;  Adame  v.  Field,  21  Vt.  256. 

"It  is  to  be  presumed  in  such  case  that  the 
Legislature  who  passed  the  later  statute  knew 
the  judicial  construction  which  had  been  placed 
on  the  former  one,  and  such  construction  be- 
comes a  part  of  the  law." 

That  the  opinion  in  Merritt  v.  Carpenter,  eti- 
pra,  \vas  regarded  as  a  construction  of  the  en- 
tire section  is  clearly  shown  bv  the  fact  that  in 
consequence  of  that  decision  tne  paragraph  was 
amended  by  the  Legislature  of  New  York  so 
as  to  include  iniuiies  to  real  estate  in  certain 
cases;  and  in  Welch  v.  Winterlmm,  14  Hun,  518 
(which  was  an  action  for  injury  to  real  estate), 
Ingalls,  P.  J.,  says: 

"We  think  that  chanj^  was  intentional,  to 
avoid  the  construction  fifiven  to  section  179  in 
the  case  referred  to"— Jwmtt  v.  Carpenter. 

This  decision  was  made  in  1878,  and  we  find 
our  Lc^slature  in  1888  re-enacting  the  Code 
containmg  the  original  lan^age,  with  these 
two  eonstructious  put  upon  it  by  the  courts  of 
New  York.  We  cannot  conceive  of  a  case  to 
which  the  rule  we  have  mentioned  is  more  ap- 
plicable. 

It  was  said  on  the  argument  that  the  word 
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pereonal,  in  paragraph  8,  would  have  been  un- 
necessary if  paragraph  1  referred  only  to  per- 
sonal property.  The  answer  is  that  the  first 
paragraph  is  confined  to  actions  for  the  recov- 
ery of  damages  only  and  not  for  the  recovery 
of  specific  property. 

For  the  reasons  we  have  given  we  think  that 
the  order  of  arrest  should  have  been  vacated. 

No  error. 

nerrimoiiy  J.,  dissentins: 

I  do  not  concur  in  the  opinion  of  the  court, 
and  will  briefiy  state  some  of  the  grounds  of 
mv  dissent  That  paragraph  of  the  statute 
(dode,  §  201)  material  to  oe  here  recited  pre- 
scribes that  "The  defendant  may  be  arrested  as 
hereinafter  prescribed  in  the  following  (among 
o^er)  cases  ...  for  injuring  or  for  wrongs 
f uUv  taking,  detaining,  or  converting  proper- 
ty.' It  is  said  that  the  word  property  thus 
employed  is  used  in  a  restricted  sense;  that  it 
embraces  only  personal  property. 

It  seems  to  me  clearly  otherwise.  In  the  or- 
dinary legal  acceptation  of  that  term,  it  implies 
and  embraces  both  real  and  personal  property, 
and  the  one  kind  as  certainly  as  the  other,  in 
the  absence  of  qualification  in  some  way  rea- 
sonably appearing.  Here  such  qualification 
does  not  appear.  The  term  injuring  h^iA\e&  to 
real  as  readily  and  as  reasonably  as  to  personal 
property,  and  there  exists  the  same  reaAon  why 
a  person  injuring  real  propertv  should  be  sub- 
ject to  arrest  as  in  case  he  had.  done  injury  lo 
pei-sonal  property.  Why  should  a  man,  if  he 
injures  a  horse,  an  ox,  a  machine,  a  vehicle  or 
other  thing  personal,  be  subject  to  arrest,  and 
be  free  from  it  if  he  burns  one's  house,  his  bam, 
his  stable,  or  cuts  down  his  fruit  trees,  his  forest 
trees,  or  pulls  down  his  fences,  or  cuts  the  roots 
of  and  thus  kills  his  vines,  dies  dangerous  pits  in 
his  land,  or  sows  thistle  seeds  on  it,  or  cuts  his 
turf?  He  is  in  both  cases  chargeable  with  in- 
juring property,  and  as  certainly  in  the  one 
case  as  the  other. 

I  cannot  conceive  of  any  substantial  or  just 
reason  for  such  distinction.  And  so  also  a  per- 
son may,  in  a  not  unreasonable  sense,  be  charge- 
able with  "wrongfully  taking'  part  of  the  real 
property,  as  when  he  unlawfully  takes  mud, 
muck,  coal,  minerals  and  the  like,  before  the 
same  shall  be  severed  or  taken  out  of  or  from 
the  land.  And  so  also  he  may  be  chargeable 
with  detaining  or  converting  real  property,  as 
when  he  detains  the  possession  of  a  field,  a 
house,  a  mill  or  the  like.       ^ 

In  the  strict  technical  sense  of  some  of  the 
words  mentioned  as  used  in  the  common-law 
method  of  procedure,  they  might  not  be  aptly 
applied  as  suggested;  but  it  is  otherwise  in  the 
technical  use  of  such  words  in  the  Code  method 
of  procedure.  But  sranting  that  the  words 
"wrongfully  taking,  detaining  or  converting" 
property,  do  not  well  apply  to  real  property, 
the  term  "injury"  certainly  does  in  the  way  al- 
ready indicated. 

It  cannot  be  said  properly  that  the  words  tn- 
juring  or  wrorigfuUy  taking,  detaining  or  eon- 
terting  apply  to  but  one  particular  cause  of 
action  or  one  class  of  actions.  It  will  be  ob- 
served that  the  words  are  used  disjunctively, 
and  they  designate  four  distinct  causes  of  ac- 
tion for  which  the  person  chargeable  therewith 
may  be  arrested.    He  may  be  arrested:  ftret^ 
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for  injuring  property,  real  or  personal;  second, 
for  wrongfully  taking  property;  third,  for  de- 
taining it;  BJii  fourth,  for  converting  it. 

There  is  a  total  absence  of  words  or  provis- 
ions in  the  section  of  the  statulc  cited,  or  else- 
where, showing  tliat  the  word  property  is  used 
in  a  limited  sense.   . 

On  the  contrary,  paragraph  8  of  this  section 
prescribes  that  "m  an  action  to  recover  the  pos- 
session of  personal  property"  under  circum- 
stances prescribed,  a  person  mav  be  arrested. 

If  the  word  property,  as  used  in  the  clause 
recited,  was  intended  to  embrace  only  "per- 
sonal" property,  why  was  the  term  "personal" 
used  in  the  connection  last  mentioned?  It  was 
useless  and  misleading  in  that  case. 

But  if  there  could  he  any  reasonable  doubt 
as  to  the  meaning  to  be  attributed  to  the  word 
pronerty,  as  used  in  the  clause  of  the  statute 
under  consideration,  it  would  seem  that  the 
statute  (Code,  g  8765,  par.  6)  would  remove  all 
question  and  dispel  all  such  doubt.  It  among 
other  things  prescribes  that  "In  the  construc- 
tion of  all  statutes  the  following  rules  shall  be 
observed,  unless  such  construction  would  be 
inconsistent  with  the  manifest  intent  of  the 
General  Assembly  or  repugnant  to  the  context 
of  the  same  statute;  that  is  to  say  ...  the 
word  i>r0p^^^  shall  include  all  propeity,  both 
real  and  personal." 

It  seems  to  me  ver^  clear  that  it  is  not  incon- 
sistent with  the  manifest  intent  of  the  General 
Assembly  nor  repugnant  to  the  context  of  the 
statute  to  say  that  the  word  property,  as  used 
in  the  clause  of  the  statute  recited,  embraces 
both  real  and  personal  property.  I  can  dis- 
cover nothing  that  gives  the  term  a  restricted 
meaning.    It  embraces  real  property,  and  the 


clause  of  the  statute  embraces  all  actions  for 
injuries  to  such  property,  but  not  aU  kinds  of 
actions  concerning  it. 

It  is  said,  however,  that  the  statute  dted 
above  is  an  exact  copy  of  the  like  statute  that  at 
one  time  prevailed  in  the  State  of  New  York,  and 
that  the  court  of  appeals  in  that  State  held,  ia 
Merritt  v.  Carpenter,  8  Keyes,  142,  that  the 
word  property  did  not  embrace  real  property. 
This  I  am  sure  is  a  misapprehension  of  that 
case.  It  simply  decided  that  an  action  to  re- 
cover possession  of  real  property  and  damages 
for  the  unlawful  detention  of  the  same  was  not 
an  action  for  injurin|f  or  unlawfully  taking, 
detaining  or  con vertmg  property  within  the 
meaning  of  the  statute.  It  did  not  decide  that 
an  action  for  injuring^  real  property  did  not 
come  within  its  meanmg.  It  might  well  be 
that  an  action  to  recover  possession  of  land  did 
not.  The  court  of  appeals  said  that  such  an 
action  could  not  fairly  be  deemed  an  action  for 
injuring  land. 

Moreover,  the  case  just  cited  was  decided  by 
a  court  divided  in  opinion,  and  it  reversed  thie 
unanimous  decision  in  that  case  direcdy  to  the 
contrary  of  the  supreme  court.  Merritt  v.  Car- 
penter, 80  Barb.  61. 

What  the  court  of  appeals  would  have  de- 
cided if  an  action  for  injuries  to  real  estate  had 
come  in  question  before  it  cannot  certainly  be 
known,  but  it  seems  to  me  that  it  would  have 
been  compelled  to  hold  that  it  came  within  the 
meaning  of  the  statute.  Jamee  v.  Beadey,  14 
Hun,  520. 

There  is  perhaps  another  ground  on  which 
the  judgment  of  this  court  properly  rests,  bat 
I  need  not  advert  to  its  merita. 
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L  In  aa  action  bj*  a  director,  against  a 
c<irporatlon»  for  peisonal  services,  evldenoe 

NOTB.— iXreetors  of  corporotion  not  efntitled  to  tom- 
penMtwn  for  official  serolces. 

Directors  are  not  entitled  to  any  compensation 
for  their  dfldal  services  as  diiectors,  unless  com- 
pensation is  provided  for  by  the  charter  or  the  by- 
laws adopted  by  the  majority.  Brannln  v.  Loving, 
8B8  Ky.  870;  Citizens  Nat.  Bank  v.  Elliott,  66  Iowa, 
104;  Lafayette,  B.  &  M.  R  Go.  v.  Gheeney,  87  HL  446; 
First  Nat  Bank  v.  Drake,  20  Kan.  811;  Santa  COara 
Minlnir  Asso.  v.  Meredith,  48  Md.  880,  400. 

A  director  of  a  corporation  is  not  entitled  to  pay- 
ment on  a  ijucmtvm  meruit  for  the  performance  of 
services  previously  rendered  by  him  in  the  Une  of 
his  duty  as  director.  Collins  v.  Godef  roy,  1  Bam. 
ft  Ad.  060;  Dunston  v.  Imperial  Gas  Light  &  C.  Go. 
8  Bam.  &  Ad.  126;  Maux  Ferry  Gravel  Road  Co.  v. 
Branegan,  40  Ind.  861;  Citizens  Nat.  Bank  v.  Elliott, 
66  Iowa,  104;  Blatchf ord  v.  Ross,  64  Barb.  42;  Illinois 
Linen  Co.  v.  Hough,  01  111.  68;  Santa  Clara  Mining 
Asso.  V.  Meredith,  40  Md.  880;  Gardner  v.  Butler,  80 
N.  J.  Eq.  702;  2  Waterman,  Corp.  p.  878. 

8L.RA. 


by  the  corporation  to  prove  that  it  ezists  only  in 
name,  and  that  an  investment  company,  which  is 
not  made  a  party,  is  the  organization  for  whloli 
it  holds  its  franchises,  and  as  to  which  plaintiif^ 
claim  is  unjust,  is  inadmissible. 

2.  Parol  OTldence  ia  admlaatMe  to  show  the 
adoption  of  a  resolution  by  the  board  of  directors 
of  a  private  corporation,  where  the  proceedings 
were  not  recorded. 

Where  the  charter  of  a  bank  provided  that  no  di- 
rector should  be  entitled  to  any  emolument  unless 
the  same  were  allowed  by  the  stockholders  at  a 
general  meeting,  it  was  held  to  have  been  the  in- 
tention of  the  Legislature  that  directors  should  not 
receive  compensation  for  the  performance  of  their 
appropriate  duties,  but  not  to  exclude  individual 
members  of  the  board  from  a  Just  compensation  for 
services  of  a  different  character  merely  because 
such  services  were  rendered  while  they  were  direct- 
ors.   Chandler  v.  Monmouth  Bank,  18  N.  J.  L.  286. 

It  appearing  that  provision  has  been  made  for 
payment  of  other  services,  but  not  for  that  of  treas- 
urer, and  that  a  stockholder  acted  aa  treasurer,  the 
report  of  the  referee,  that  he  intended  to  act  gratu- 
itously, is  aiBrmed.  Blather  v.  Eureka  Mower  Cow 
44  Hun,  888. 

When  entUledj  compensation  to  bejixed  by  lam 

A  director,  by  resolution  of  the  board,  may  be 
empowered  to  transact  any  business  or  agency  ia 


See  also  16  L.  R.  A.  426;  29  L.   R.  A.  100;  46  L.  R.  A.  384. 
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8L  The  director  of  a  corporatioii  who  por- 
fbrms  BCFTlcee  Ibr  the  G<»rporation  at 

tbe  request  of  the  board  of  directors  18  entitled  to 
recover,  on  an  implied  promise  to  pay  what  the 
services  are  reasonably  worth,  so  far  as  the 
amount  has  not  been  fixed  by  the  resolution  of 
the  board. 

(February  15, 1889.) 

ERROR  to  the  Circuit  Court  of  Oakland 
County,  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  of  assumpsit  to  recover 
tlie  amount  alleged  to  be  due  plaintiff  for  per- 
sonal services.    Affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  Au£^.  C.  Baldwin  for  defendant,  ap- 
pellant. 

Mewr%.  Orifin*  Warner,  Hunt  A  Ber- 
ry, for  plaintiff,  appellee: 

A  director  and  stockholder  cannot  recover 
against  a  corporation  of  which  he  is  a  trustee 
for  the  ordinary  services  due  from  him  as  di- 
rector of  the  company,  unless  an  actual  contract 
has  been  entered  into,  or  a  vote  has  been  taken 
previous  to  the  service. 

See  Angell&  Ames,  10th  ed.  §  817  and  notes; 
Abbott,  Trial  Ev.  pp.  880-3s2. 

It  is  otherwise,  as  to  duties  not  imposed  upon 
him  as  director  by  tbe  charter  or  by-laws  of 
the  company,  where  he  acted  not  as  direcU)r, 


i  but  as  agent,  as,  for  instance,  in  soliciting  sub- 
scriptions and  procuring  right  of  way. 

Abbott,  Trial  Evidence,  881;  Ghune^  v.  Lor 

fayette,  B.dM.K  Co.  68  111.  670;  Shackelford 

V.  JV:  0.  J.  db  G.  N,  B.  Co.  87  Miss.  202;  H<dl 

V.  Vermont  dh  M.R.Oo.28  Vt.  401.    See  Santa 

Clara  Mining  Asso.  v.  Meredith,  49  Md.  389. 

Agency  for  a  corporation  is  not  required  to 
be  shown  by  a  resolution  of  the  boani  of  di- 
rectors, or  other  written  evidence,  but  it  may 
be  inferred  from  facts  and  circumstances. 

Lafayette,  B.  d  M.  B.  Go.  v.  Gheeney,  87  111. 
446;  Sfiackeifard  v.  N.  0.  J.  db  G.  N.  B.  Go.  87 
Miss.  202;  Sogers  v.  Hastings  d  D.  B.  Go.  22 
Minn.  25. 

Plaintiff's  services  as  attorney  were  outside 
his  duties  as  director,  and  it  was  not  necessary 
that  he  should  be  formally  appointed  by  the 
board  in  order  to  recover. 

See  Edwards  v.  Fargo  etc.  B.  Go.  (Dak.)  83 
N.W.  Rep.  100;  Falkinerv.  Grand  Junction  B. 
Go.  16  Am.  &  Eng.  R.  Cas.  591. 4  Ont.  Rep.  Ch. 
Div.  850;  Sjnith  v.  Long  14and  R.  Co.  3  Cent. 
Rep.  56, 102  N.  Y.  190;  St  Louis,  Ft.  S.  dk  W. 
B.  Go.  V.  Tieman,  37  Kan.  606 

Champlin,  /.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is,  and  for  many  years  past  has 
been,  an  attorney  at  law  residing  in  the  City  of 


belialf  of  the  corporation;  and  unless  there  Is  some 
acrreement,  express  or  implied  from  the  circum- 
stances attending  such  appointment,  to  the  contra- 
ry, the  law  will  Infer  a  contract  on  the  part  of  the 
corporation  with  its  agent,  whether  he  be  a  director 
or  a  stranger,  that  he  shall  receive  for  such  service 
a  reasonable  compensation.  Shackelford  v.  N.  O. 
J.  ftO.  N.  R.  Oo.a7MlaB.a0fie.  See  Santa  Clara  Min- 
ing Asso.  V.  Meredith,  48  Md.  8&9;  Rogers  y.  Hastings 
&  D.  R.  Co.  22  Minn.  26;  1  Waterman,  Corp.  p.  461. 

And  when  a  director  performs  duties  outside  of 
those  devolving  upon  him  as  a  director  under  an 
appointment  by  a  resolution  of  the  board,  he  will 
be  entitled  to  compensation.  Shackelford  v.  "N.  O. 
J.  &  G.  N.  R.  Co.  87  Miss.  SOB;  Cheeney  v.  Lafayette, 
B.  ft  M.  R.  Co.  68  IlL  670.  See  Levisee  v.  Shreveport 
City  R.  Co.  27  La.  Ann.  641:  European  ft  N.  A.  R.  Co. 
V.  Poor,  jiO  Maine,  277. 

Should  one  of  the  directors  be  competent  to  perw 
form  services  requiring  mechanical  or  profcssiomil 
skill,  or  services  which,  although  they  might  bo  per- 
formed by  the  whole  board  under  circumstances 
which  would  make  It  extremely  inconvenient  for 
a  body  of  men  to  attend  to  them,  this  would  justify 
their  employing  one  of  their  own  number  to  per- 
form as  their  agent.  And  if  they  should  do  so,  such 
kgent  may  surely  demand  and  be  paid  a  reasonable 
compensation  therefor.  Henry  v.  Rutland  ft  B.  R. 
Co.  27  y  t.  436.  See  N.  O.  B.  R.  ft  a  S.  Packet  Co.  v. 
Brown,  86  La.  Ann.  188;  Citizens  Nat.  Bank  v.  Elli- 
ott«  65  Iowa,  104;  Ward  v.  Polk,  70  Ind.  808;  Bancroft 
y.  Lynnfleld,  18  Pick.  666;  Pike  v.  Middleton,  12  N. 
R.  278.  And  if  a  director  is  properly  employed  to 
perform  such  services,  he  is  entitled  to  such  com- 
pensation as  has  been  agreed  upon,  or  what  they 
are  reasonably  worth.  1  Morawetz,  Priv.  Corp.  p. 
47& 

When  a  director  expects  pay,  his  services  should 
appear  to  have  been  bargained  for,  or  their  nature 
and  extent  should  clearly  imply  that  both  parties 
understood  they  were  to  be  paid  for,  and  not  be 
rendered  gratuitously  within  the  scope  of  a  direct- 
or's duty.  N.  Y.  ft  N.  H.  R  Co.  v.  Ketchum,  27 
Conn.  170;  Ffarst  Nat.  Bank  v.  Drake,  28  Kan.  811; 
Layfayette,  B.  ft  M.  B.  Co.  v.  Cheeney*  87  111.  446; 
Santa  Clara  Mining  Afso.  v.  Meredith,  48  Md.  889; 
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Shackelford  v.  N.  O.  J.  ft  G.  N.  R.  Co.  87  Miss.  202;  2 
Waterman,  Corp.  p.  874. 

A  resolution  f  onnally  adopted,  allowing  directors 
compensation  for  attendance  on  courts,  was  held 
insufflcient  to  give  a  director  a  right  to  recover 
therefor.  Dunpton  v.  Imperial  Gas  Light  ft  C.  Co* 
8  Barn,  ft  Ad.  126. 

A  director  is  not  prevented  by  such  relation  from 
recovering  compensation  for  the  use  of  a  patent  by 
the  corporation.    Deane  v.  Hodge,  85  Minn.  146. 

Cannot  M  their  oir;»  eompensatitm. 

It  would  be  contrary  to  established  principles  to 
allow  the  directors  or  other  agents  of  a  corporation 
to  fix  their  own  oompensatlonf  or  services  rendered 
to  the  company.  Accommodation  Loan  ft  Sav. 
Fund  Asso.  v.  Stonemetas,  29  Pa.  684;  CitiiDens  Nat. 
Bank  v.  Elliott,  66  Iowa,  104;  Holder  v.  Lafayette, 
B.  ft  M.  R.  Co.  71  HI.  106;  Manx  Ferry  Gravel  Road 
Co.  V.  Branegan,  40  Ind.  861;  HL  Linen  Co.  v.  Hough, 
91  HI.  63;  Jones  v.  Morrison,  81  Biinn.  140;  Dlatchf  ord 
V.  Ross,  6  Abb.  Pr.  N.  S.  434,  64  Barb.  42:  Davis  v. 
Memphis  aty  R.  Co.22  Fed.  Rep.  888;  1  Morawetz, 
Priv.  Corp.  p.  476. 

To  entitle  a  director  to  receive  a  compensation,  it 
must  be  provided  by  the  by-laws,  or  by  a  resolution 
of  the  directors  spread  on  the  minutes  of  their  pro- 
ceedings, and  fixed  t)efore  the  services  are  rendered. 
Dunston  v.  Imperial  Gas  Light  ft  C.  Co.  8  Bam.  ft 
Ad.  126;  N.  Y.  ft  N.  H.  R.  Co.  v.  Ketchum,  27  Conn. 
176;  Am.  Cent.  R.  Co.  v.  Miles,  62  IlL  174. 

A  contract  between  a  corporation  and  a  director 
thereof,  embodied  in  a  resolution,  or  for  the  pas- 
sage of  which  the  director's  vote  was  necessary  and 
was  given,  is  invalid.  Bennett  v.  St.  Louis  Car 
Roofing  Co.  1  West.  Rep.  786, 19  Mo.  App.  848. 

Where  one  is  president  and  director  of  the  com- 
pany, ratification  by  his  own  vote  of  his  act  in  tak- 
ing more  salary  than  he  is  entitled  to  is  of  no  value. 
Ward  V.  Davidson,  4  West.  Rep.  867, 89  Mo.  446. 

An  officer  of  a  corporation  is  not  entitled  to  a 
lien  and  preference  for  his  salary,  under  Revision, 
188,  giving  lien  for  wages  upon  estates  of  insolvent 
corporations.  England  v.  Beatty  Organ  ft  Piano 
Co.8  Cent.  Rep.  484, 41  N.  J.  Eq.  4m 
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PoDtiac,  and  be  brought  tbis  action  against  de- 
fendant to  recover  for  expenses  paid,  and  serv- 
ices performed  as  acent  and  attorney  of  the 
defendant  company  In  securing  the  right  of 
way  for  its  roaa,  and  for  obtainmg  aid  notes, 
raising  money,  securing  loans  and  making  con- 
tracts for  the  construction  of  its  road,  covering 
a  period  from  September,  1881,  to  November, 
1883. 

The  project  orig:inally  was  to  construct  a 
railroad  from  Oxford  to  Port  Austin,  a  distance 
of  eighty-four  miles,  and  a  corporation  was 
formeid  for  that  purpose  on  the  28d  of  July, 
1879,  with  a  capital  of  $672,000,  and  seven  di- 
rectors. Each  director  subscribed  to  120  shares 
of  $100  each,  and  plaintiff  was  one  of  the  di- 
rectors. Nothing  was  done  under  this  organ- 
ization. Two  da}'S  later  the  stockholders  signed 
amended  articles  of  association,  by  which  they 
extended  the  southern  terminus  from  Oxford 
to  the  City  of  Pontiac,  and  changed  the  name 
of  the  corporation  to  the  "Pontiac,  Oxford  & 
Port  Austin  Railroad  Company."  The  capital 
stock  was  increased  to  $800,000,  and  the  num- 
ber of  directors  to  eight. 

The  articles  were  again  amended,  on  the  24th 
of  September,  1881,  by  increasing  the  capital 
stock  to  $1,500,000,  and  chan^ng  the  termini 
so  as  to  extend  it  from  Pontiac  to  Caseville. 
The  plaintiff  continued  a  stockholder  and  di- 
rector in  the  corporation  until  1884. 

On  December  6, 1881,  plaintiff  was  re-elected 
attorney  for  defendant  company.  Previous  to 
this,  and  in  the  same  year,  he  wa<«  employed  by 
the  board  of  directors  to  ^o  to  New  York  to 
negotiate  a  loan  and  obtain  a  contract  for  the 
construction  of  the  road.  These  services  were 
successfully  performed,  and  a  contract  was  en- 
tered into  between  defendant  and  an  invest- 
ment company,  bearing  date  November  12, 
1881. 

On  the  20th  day  of  December,  1881,  the  fol- 
lowing resolution  was  passed  by  tiie  board  of 
directors: 

"At  a  meeting  of  the  board  of  directors  held 
at  Oxford,  County  of  Oakland,  State  of  Mich- 
igan, on  the  20th  of  December,  A.  D.  1881, 
pursuant  to  call  of  the  president,  the  following 
proceedings  were  had,  a  full  quorum  being 
present:  on  motion,  J.  Ten  Eyck  was  duly 
appointed  to  attend  to  the  obtaining  of  the  right 
of  way  along  the  whole  line,  and  to  collect  in 
the  notes  given  along  the  line  in  aid  of  the  rail- 
road. The  meeting  then  adjourned.  Junius 
Ten  Eyck,  Secretary." 

The  plaintiff's  counsel  was  permitted  to  prove 
lyy  oral  testimony  of  the  directors,  that  all  of 
the  eight  directors  were  present  at  the  meeting, 
and  voted  for  the  motion,  excepting  himself. 
Plaintiff  also  offered  in  evidence  from  the  rec- 
ords kept  by  the  corporation  the  following  res- 
olution, passed  at  a  meeting  of  the  board  of 
dh-ectors  on  the  29th  of  May,  1882.  viz.: 

"Resolved  that  the  sum  of  $5,()00  per  year 
be  paid  J.  Ten  Eyck  for  his  services  as  at- 
torney and  solicitor  of  this  company  for  and 
during  the  two  years  last  passed." 

The  record  shows  a  quorum  present.  The 
plaintiff  was  also  permitted  to  snow  by  parol 
that  all  of  the  directors  were  present  at  tiie 
meeting,  and  each,  excepting  himself,  voted 
for  4he  resolution.  The  claims  for  expenses 
paid  out  in  the  services  of  defendant  were 
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not  seriously  disputed  or  resisted  at  the  trirl. 

Testimony  was  siven  showing  that  nearly 
the  entile  timeof  pmiutiff  was  consumed  in  the 
service  of  the  company,  and  his  practice  as  a 
lawyer  was  almost  entirely  given  up,  clients 
turned  away,  and  that  his  services  for  Uie  com- 
pany were  worth  $5,000  annually.  The  Jury 
returned  a  verdict  for  the  plaintiff. 

The  errors  complained  of  may  all  be  sum- 
marized under  three  heads:  ri)  tne  court  erred 
in  excluding  from  the  Jury  all  testimony  rela- 
tive to  the  investment  company^  and  the  rights 
acquired  and  now  held  by  them  from  the  rail- 
road company;  (2)  in  permitting  parol  evidence 
to  be  given  ox  the  action  of  the  board  of  direct- 
ors in  Uie  absence  of  any  record  of  such  action, 
and  in  adding  to  what  was  shown  by  the  rec- 
ord as  to  what  number  of  directors  were 
at  the  meeting  of  the  board,  and  that  they 
all  voted  for  the  motion  and  resolution,  except 
Ten  Eyck,  who  did  not  vote;  (8)  that,  being  a 
director  of  the  company,  he  could  not  be  em- 
ployed and  paid  for  performing  services  for  the 
company  as  attorney  or  otherwise,  and  espe- 
cially would  such  action  be  illegal  when  applied 
to  services  already  performed. 

As  to  the  first  point,  the  error  is  based  upon 
the  fact,  which  defendant  desired  to  show,  thai 
the  investment  company  that  built  the  road  are 
the  owners  in  fact  of  all  the  stock,  property 
and  franchises  of  the  Pontiac,  Oxford  &  Port 
Austin  Railroad  Company,  and  the  corporation 
exists  only  in  name,  lor  the  purpose  of  main- 
taining the  fnmchises  of  a  corporation  for  the 
investment  company's  benefit,  and  that  the 
claim  set  up  is  unjust  and  inequitable  as  to  such 
investment  company,  and,  if  established,  would 
seriously  affect  their  rights  and  property. 

We  think  the  court  did  not  err  in  excluding 
this  testimony.  The  investment  company  fi 
not  a  party  to  this  suit,  and  the  issues  sought 
to  be  raised  cannot  be  properly  tried  in  this 
action.  If  plaintiff's  position  as  a  director, 
and  what  he  has  done  and  represented  to  the 
investment  company,  estops  him  from  assert- 
ing any  claim  against  the  corporation,  such 
estoppel  cannot  m  set  up  as  a  defense  vp  an  ac- 
tion at  law  against  the  corporation  by  it  or  the 
investment  company. 

No  notice  is  taken  in  the  brief  of  the  plaint- 
iff of  the  second  point,  and  merely  a  passing 
notice  in  the  bridT  of  defendant,  and  no  au- 
thority is  cited  in  support  of  the  proposition. 
What  is  resolved  upon  at  a  meeting  of  a  board 
of  directors  of  a  private  corporation  may  be 

groven  by  the  record  of  the  proceedings  of  the 
oard,  if  one  is  kept  and  the  proceedings  en- 
tered; but  if  a  record  is  not  kept,  or  the  pro- 
ceedings are  not  recorded,  parol  evidence  is 
admissible  to  show  what  was  resolved  upon, 
and  by  what  vote  it  was  carried. '  Kodamoioo 
Noffdty  Mfg.  Works  v.  Maealister,  40  Mich.  84. 
The  rule  is  different  with  respect  to  munici- 
pal corporations,  when  the  law  requires  records 
of  their  official  action  to  be  kept.  Stevenson  v. 
Bay  City,  26  Mich.  44;  HdU  v.  People,  21  Mich. 
456. 

The  third  point  relied  upon  is  one  upon 
which  there  is  an  apparent  conflict  of  authori- 
ty. The  directors  of  a  corporation  are  its 
agents.  The  entire  management  of  corporate 
affairs  is  committed  to  their  charge,  upon  the 
trust  and  confidence  that  they  shall  be  cared 
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for  and  managed  within  the  limits  of  the  pow- 
ers conferred  by  law  upon  the  corporation,  and 
for  the  common  benefit  of  the  stockholders. 
They  are  required  to  act  in  the  utmost  good 
faith,  and  in  accepting  the  office  they  implied- 
1t  undertake  to  give  to  the  enterprise  the  bene- 
fit of  their  best  care  and  judgment,  and  exer- 
cise the  powers  conferred  solely  in  the  interest 
of  the  corporation.  Thej  have  no  right  to  rep 
resent  the  corporation,  in  any  transaction  in 
which  they  are  personally  interested  in  obtain- 
ing an  advantage,  at  the  expense  of  the  compa- 
ny tJbey  represent.  1  Morawetz,  Priv.  Corp. 
§517. 

But  the  rule  is  not  an  arbitrary  one.  It  is 
founded  on  reason,  and  should  not  be  applied 
without  re^rd  to  the  circumstances  of  the  case. 
Although  it  has  been  held  by  some  courts  that 
a  director  cannot  enter  into  a  valid  contract 
with  the  corporation  of  which  he  is  agent,  al- 
though the  corporation  is  represented  in  the 
transaction  by  a  majority  of  the  board,  yet  the 
decided  weight  of  authority  and  of  reason  sup- 
ports the  doctrine  that  such  a  contract  would 
DC  valid.    Id,  %  527,  and  cases  cited  in  note  8. 

It  is  not  necessary  to  the  binding  action  of  a 
board  of  directors  that  each  member  should 
take  part  in  its  deliberations.  The  general 
rule  is  that  a  majority  of  the  members  of  the 
board  constitute  a  quorum  for  the  transaction 
of  business,  and  a  majority  of  the  quorum  have 
power  to  bind  the  corporation  by  their  vote. 
It  does  not  necessarily  follow  that  there  is  im- 
propriety in  a  meml)er  of  the  board  entering 
into  contract  relations  with  the  corporation 
represented  by  the  other  members  of  the  board. 
There  may  be  cases  where  there  may  be  mani- 
fest propriety  in  doing  so. 

Suppose  the  line  of  a  railroad  is  laid  acro<«s 
land  owned  by  one  of  the  directors.  May  he 
not  enter  into  a  contract  to  sell  the  right  of  way 
to  the  corporation?  Suppose  a  director  is  pos- 
sessed of  superior  knowledge,  skill  or  ability  to 
serve  the  corporation  in  matters  not  strictly 
within  the  line  of  his  duty  as  a  director.  May 
it  not  contract  with  him  for  his  services? 

It  is  true  that  contracts  entered  into  between 
agents  of  the  corporation  occupying  positions 
of  trust  and  confidence  and  a  corporation  will 
always  be  scrutinized  with  jealous  care  by 
courts,  to  see  that  no  advantage  is  taken  of  the 
corporation  or  the  rights  and  interests  of  its 
stockholders  jeopardi:^;  but  it  cannot  be  said 
that*  contracts  fairly  entered  into,  and  honestly 
executed,  where  no  one  is  defrauded  or  over- 
reached, are  invalid. 

In  this  case  the  circumstances  are  free  from 


suspicion.  The  corporation  contracted  with 
him  for  his  services  as  attorney,  and  also  in 
procuring  aid  notes,  rights  of  way,  and  work- 
ing up  an  interest  in  the  construction  of  the 
road  in  the  communities  through  which  it  was 
projected,  in  order  to  secure  aid  in  its  construc- 
tion by  donations  and  subscriptions,  and  also 
in  enlisting  capitalists  in  the  enterprise. 

These  were  services  which  were  not  embraced 
in  the  ordinary  duties  of  a  director  of  the  com- 
pany. They  were  valuable  to  the  corporation 
and  were  such  as  to  which  they  had  a  risht  to 
agree  upon  the  compensation  to  be  paid;  and 
if  his  services  were  engaged  for  the  above  pur- 
poses, and  they  were  performed,  there  arose  an 
implied  a^ement  that  they  should  pay  what 
such  services  were  reasonably  worth,  and  this 
the  plaintiff  proved  upon  the  trial. 

The  principle  laid  down  in  the  line  of  au- 
thorities cited  by  the  learned  counsel  for  defend- 
ant has  not  been  followed  in  this  State;  but 
the  contrary  doctrine  was  asserted  in  Ntles  v. 
Muzzy,  83  Mich.  61,  which  is  in  consonance 
with  the  views  above  expressed. 

Had  the  board  of  directors  engaged  any  other 
person  to  perform  the  services  rendered  by  the 
plaintiff,  no  question  could  have  been  made 
about  their  liaoility  to  pay  therefor.  The  serv- 
ices were  performed  by  the  plaintiff  at  the 
request  of  the  board  of  directors,  and  the  law 
implies  a  promise  to  pay  what  they  are  reason- 
ably worth,  so  far  as  they  have  not  been  fixed 
by  the  resolution  of  the  board.  Detroit  v.  Bed- 
field,  19  Mich.  888. 

The  plaintiff  introduced  testimony  tending 
to  show  that  his  services  were  reasonaoly  worth 
at  the  rate  of  $5,000  a  year  for  the  entire  time 
claimed  by  him.  There  is  another  considera- 
tion which  leads  to  the  same  conclusion  in  this 
case.  During  the  time  for  which  the  plaintiff 
claims  pay  fot  services,  the  members  of  the 
board  of  directors  were  the  only  stockholders 
in  the  corporation. 

The  resolution  and  motion  above  referred  to 
as  appearing  in  the  records  of  the  corporation 
had  not  only  the  sanction  of  the  board  of  di- 
rectors, but  of  ea(;h  individual  stockholder  of 
the  corooration.  They  could  not  be  heard  to 
complain  as  stockholders  of  their  own  action 
as  directors,  and  none  of  them  have  com- 
plained. 

We  are  all  of  opinion  that  there  is  no  error 
in  the  record  and  that  the  judgment  should  60 
ajirmed. 

Sherwood,  Ch,  J.,  did  not  sit.  The  other 
Justices  concurred. 
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George  W.  THOMAS  et  ah,  Appta., 

V. 

Joseph  0.  HARTSHORNE. 

(....N.J.  Bq ) 

*Moii^  wa«a4lvaneed  to  a  person  to  be  used 
by  btm  la  raislnir  sunken  treasure,  upon  bis 
promJBe  to  return  a  large  sum  if  suooeeaf  uL   It 

^Head  note  by  Rbkd,  J* 
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appearing  that  the  further  prosecution  of  the 
work  by  the  person  had  become  impoasible—Tield, 
that  be  must  account  for  the  moneys  received 
and,  after  certain  allowances,  payback  the  unex« 
peuded  balance. 

(Patormm,  J.,  disunU,) 
(February  23, 1880.) 

APPEAL  by  defendants,  from  a  decree  of 
the  Court  of  Chancery  in  favor  of  plaintiff 
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in  an  action  to  obtain  an  account  of  moneys 
advanced  to  defendant  Gteorge  W.  Tbomas, 
for  the  prosecution  of  a  search  for  sunken 
treasure.    Modified. 

The  facts  suiUcientlv  appear  in  the  opinion. 

Reported  below,  9  Cent.  Rep.  324. 

Mr.  Charles  T.  Glen  for  appellants. 

Mr.  Samuel  C.  Mount  for  appellee. 

Reed*  J.,  delivered  the  opinion  of  the 
court: 

During  the  War  of  the  Revolution,  an  En- 
glish frigate,  having  on  board  a  large  amount 
of  specie  sent  to  this  continent  to  f^y  the 
British  troops,  sunk  in  the  East  River,  in  deep 
water.  The  Hussar  was  the  name  of  the  ship, 
and  the  amount  of  gold  coin  supposed  to  have 
eone  down  in  her  was  estimated  at  $4,800,000. 
Several  abortive  efforts  were  made,  from  time 
to  time,  to  recover  the  treasure. 

On  the  81st  of  May,  1880,  the  defendant, 
Mr.  George  W.  Thomas,  entered  into  an  agree- 
ment with  the  Secretary  of  the  Treasiuy  oi  the 
United  States,  by  the  terms  of  which  agree- 
ment he,  the  defendant,  was  permitted  to 
search  for  this  treasuTe — ^he  to  have,  in  the  event 
of  its  capture,  90  per  cent  of  the  treasure.  The 
prosecution  of  the  enterprise  required  boats, 
machinery  and  men,  and  the  d^endant  had 
little  or  no  money  to  secure  them.  He  ob- 
tained moneys  in  different  amounts,  at  differ- 
ent times,  from  a  number  of  persons,  among 
whom  was  the  complainant  below,  Mr.  Joseph 
C.  Hartshorne.  The  understanding  between 
Thomas  and  those  who  made  the  advance- 
ments was  that  the  moneys  advanced  were  to 
be  used  in  the  work  required  to  discover  and 
raise  the  sunken  gold. 

To  each  one  who  advanced  money  he  ^vea 
writing,  of  which  the  following  is  a  specimen: 

•*  VmereaSf  I,  George  W.  Thomas,  of  the 
Boroujjh  of  Hackettstown,  County  of  Warren, 
and  State  of  New  Jersey,  now  hold  a  contract 
made  to  me  by  the  Secretary  of  the  Treasury, 
on  behalf  of  the  Government  of  the  UnitBd 
States  of  America,  by  which  contract  I  am 
placed,  and  now  am,  in  possession  of  the  re- 
mains of  the  sunken  hull  of  the  British  frigate 
Hussar,  with  all  the  treasure,  whether  in  silver 
or  gold,  now  or  heretofore  connected  with  said 
sunken  hull,  and  lying  in  the  East  River,  or 
Long  Island  Sound,  near  Port  Morris,  and 
State  of  New  York;  and  whereas,  I  have  re- 
ceived from the  sum  of dollars, 

the  receipt  whereof  I  hereby  acknowledge:  I 
do  hereby  a^ree  that  I  will,  as  soon  as  I  re- 
cover the  said  treasure,  pay  to  the  said 

the  sum  of dollars,  with  no  delay  more 

than  will  bo  necessary  to  convert  the  same  into 
lawful  money  of  the  United  States.  In  wit- 
ness whereof  I  have  hereunto  set  my  nanle  this 
day  of ,  A.  D.  1883." 

The  respective  sums  to  be  repaid  were  from 
ten  to  fifteen  times  greater  than  the  sums  ad- 
vanced. 

On  February  16,  1882,  the  complainant  ad- 
vanced $6,000.  On  March  2, 1888,  he  advanced 
an  additional  $5,000.  On  May  18, 1888,  he  ad- 
vanced another  $8,000,  which  last  sum  was  se- 
cured ly  a  chattel  mortgage  on  the  scow  em- 
ployed by  Thomas  in  his  work. 

The  work  was  prosecuted  by  Thomas  dur- 
ing all  the  seasons  of  the  year,  when  practi- 
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cable,  until  January,  1884.  Those  who  had 
advanced  money  then  called  upon  Thomas  for 
an  account  of  the  amount  and  manner  in  which 
the  moneys  had  been  expended,  which  account 
he  denied  their  right  to  require  of  him,  and 
which  account  he  refused  to  render.  The  bill 
in  this  case  was  then  filed  by  Hartshorne,  on 
behalf  of  himself  and  others  who  bad  ad- 
vanced, and  who  chose  to  come  in  for  an  ac- 
count of  the  moneys  so  received  by  the  de- 
fendant. The  Vice  Chancellor  ordered  a  decree 
that  an  account  be  taken. 

The  defendant,  upon  this  appeal,  contends 
that  he  is  not  in  equity  required  to  give  an  ac-. 
count  of  the  moneys  advanced  to  him.  His 
counsel  insist  that  his  contract  was  to  repay  a 
much  larger  sum  than  that  advanced  to  him, 
upon  the  happeniug  of  a  single  event,  namely, 
the  discovery  of  the  treasure.  He  admits  that 
springing  out  of  the  contract  expressed  in  the 
written  stipulation  there  was  an  incidental  ob- 
ligation resting  upon  Thomas  to  proceed  wiUi 
reasonable  diligence  in  the  work  of  rescuing 
the  treasure;  but  he  contends  that,  so  long  as 
the  work  continued,  no  one  was  entitled  to  in- 
quire into  the  expenditure  of  the  money  ad- 
vanced. 

If  this  fully  expresses  the  extent  of  the  duty 
thrown  upon  Thomas,  then  it  clearly  appears 
that  at  the  moment  when  the  bill  was  filed 
there  was  no  right  upon  the  part  of  Hartshorne 
to  call  for  an  account.  Up  to  that  date  the 
work  had  proceeded  with  all  practicable  ex- 
pedition. It  is  true  that  the  government  con- 
tract was  subseouently  annulled,  and  thus 
Thomas  was  rendered  impotent  to  pursue  his 
work;  but  that  was  a  matter  arising  subse- 
quently to  the  original  institution  of  this  suit. 

It  may  be  admitted  that,  upon  the  discovery 
of  this  treasure,  the  only  right  of  those  advanc- 
ing the  sums  would  be  to  recover  the  sum  stip- 
ulated for  in  the  contract.  I  also  think  that, 
so  long  as  Thomas  was  in  a  position  to  prose- 
cute and  do  the  work  with  reasonable  diligence 
and  economy,  Hartshorne  and  others  had  no 
right  to  recover  the  unexpended  portion  of  the 
moneys  advanced. 

Nevertheless,  it  seems  clear  that  the  nature 
of  the  contract,  and  the  character  of  the  event 
upon  which  the  complainant  was  entitled  to 
receive  the  larger  amount,  j^ve  him  a  right  to 
be  informed  of  the  rapidity  and  methods  in 
which  the  money  was  being  used  to  bring 
about  the  important  final  event.  By  the  terms 
of  the  contract  the  complainant  could  only 
realize  anythingupon  the  success  of  the  search 
for  the  gold.  Without  the  money  ad  vanced  by 
Hartshorne  and  others,  the  search  was  imprac- 
ticable. It  was  clearly  understood  and  im- 
plied that  the  money  would  be  used  for  the 
purposes  of  the  search. 

At  what  period  of  time,  if  ever,  the  search 
was  likely  to  be  successful,  was  always  uncer- 
tain, and  became  more  and  still  more  dubious 
as  time  advanced.  The  chances  of  a  success- 
ful termination  of  the  work  was  dependent  up- 
on the  length  of  the  period  during  which  it 
could  be  continued,  and  that  was  dependent 
upon  the  ability  of  Thomas  to  raise  money,  and 
upon  the  economy  and  jud figment  with  which 
the  money  raised  was  applied.  So  the  com- 
plainant was  entitled,  not  only  to  have  the 
work  continued,  but  entitled  to  know  that  the 
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fand  on  hand  had  been  and  was  being  so  dealt 
with,  that  the  work  was  hl^ely  to  be  continued 
the  greatest  possible  length  oi  time. 

In  addition,  it  may  be  remarked  that  there 
was  no  certainty  how  long  Thomas  would  be 
able  to  continue  the  work  oy  means  of  future 
advances  which  he  miffht  receive.  He  was  at 
frequent  intervals  applying  to  those  who  had 
already  put  money  mto  the  venture  for  more 
money,  upon  the  ground  that  his  need  of  funds 
was  urgent  There  was  a  strong  inducement 
to  risk  more  money  to  save  that  which  had  al- 
ready been  staked  upon  the  result.  This  was 
an  additional  reason  why  these  persons  should 
know  what  had  become  of  the  moneys  already 
advanced. 

I  think,  then,  that  there  was  existing  a  right 
to  an  accounting  at  the  time  of  filing  of  the 
original  bill.  But  it  did  not  follow  from  the 
existence  of  a  rierht  to  an  account  that  the 
balance  found  to  be  due  upon  such  accounting 
should  be  turned  over  to  the  complainant.  It 
is  clear  that,  if  it  appears  that  the  work  had 
been  prosecuted  with  reasonable  diligence  and 
economy,  the  unexpended  balance  of  moneys 
advanced  could  not  be  diverted  from  the  further 
prosecution  of  the  venture. 

But  a  new  phase  was  given  to  the  cause  dur- 
ing its  progress.  A  supplemental  bill  was  filed , 
setting  up  a  fact  arising  subsequent  to  the  filing 
of  the  original  bill,  namely,  the  fact  of  the 
cancellation  of  the  contract  of  Thomas  with 
the  government.  The  ground  upon  which  the 
cancellation  was  determined  Iw  the  government, 
or  the  Justice  or  injustice  of  that  act  towards 
Thomas,  we  cannot  enter  into;  that  is  a  matter 
resting  between  the  government  and  Thomas. 

The  fact  exists  that  the  right  to  proceed  with 
the  work  under  the  government  was  extin- 
guished.   This  fact,  taken  along  with  the  other 


facts  set  out  and  proven  in  the  cause,  show 
that  the  further  prosecution  of  the  work  be- 
came practically  impossible  to  Thomas.  In 
this  posture  of  affairs  it  seems  clear  that  the 
balance  remaining  unexpended  could  not  be 
applied  to  the  purpose  for  which  it  was  ad- 
vanced, and  the  only  equitable  recipients  of  such 
balance  are  those  who  made  the  aavancements. 

For  the  purpose  of  ascertaining  such  udcx- 
pended  balance,  the  decree  for  an  account 
made  below  is  correct;  but,  in  taking  such  an 
account  in  the  judgment  of  the  court,  the  sum 
of  $8,000,  which  appears  to  have  been  ad- 
vanced to  Thomas  as  a  special  loan,  and  for 
which  security  was  taken  bv  way  of  chattel 
mortgage,  should  be  excluded  from  the  moneys 
for  which  defendant  should  account. 

In  thU  respect  the  decree  below  should  he 
modified, 

Paterson*  J.,  dissenting: 

In  this  case  I  have  arrived  at  a  conclusion  at 
variance  with  the  opinion  of  the  court,  and^ 
for  satisfactory  reasons,  shall  vote  to  reverse 
throughout  the  decision  below. 

I  think  the  bill  ^ould  be  dismissed,  because 
the  circumstances  disclosed  by  the  evidence 
are  of  such  a  nature  as  to  warrant  no  person 
who  had  advanced  money  to  promote  an  enter- 

Srise  of  a  character  so  peculiarly  speculative  to 
emand  an  account  or  require  repayment.  He 
took  all  the  risks  of  a  venture  so  much  beyond 
that  of  ordinary  business,  and  upon  failiu^  is 
not  entitled,  on  any  principle  of  equity,  to  pro- 
tection or  redress. 

Judicial  tribunals  should  not  lend  encourage- 
ment or  countenance  to  investments  so  hazard- 
ous, but  leave  the  persons  who  engage  in  such 
schemes  to  settle  and  adjust  their  own  accounts, 
whether  winners  or  losers. 


INDIANA  SUPREME  COURT. 


Francis  W.  ROBINSON  et  al,  Appts., 

Richard  M.'  HUGHES. 

(,...Ind ) 

A'nuui  whOy  by  marriag^y  beeomes  a 


bona  fide  resident  honfleholder  of  the 

State  of  Indiana,  between  the  date  of  the  levy  on 
his  property  and  the  day  fixed  for  the  sale«  is  en- 
titled to  the  exemption  of  a  householder,  as  the 
statutes  of  the  State  authorize  a  schedule  to  be 
filed  and  property  levied  upon  to  be  exempted 


Mote.— Exemption  from  execution ;  etatute  right  of, 

Rxemption  is  a  personal  rigrht  which  the  debtor 
may  waive  or  claim.  Tt  applies  only  in  actions  on 
contract.    State  v.  Meiogue,  9  Ind.  190. 

Exemption  does  not  apply  to  actions  In  tort,  but 
appraisement  does.    Smith  v.  Davis,  68  Ind.  434. 

The  Act  of  1879  operates  to  extend  the  amount  of 
exemption  to  |600  In  ca^  of  an  assignment  for  the 
benefit  of  creditors  by  the  debtor.  O'Neil  v.  Beck, 
09  Ind.  239. 

Every  resident  householder  of  the  State  is  enti- 
tled to  exemption,  as  well  when  in  transit  as  when 
permanently  settled.    BCark  v.  State,  15  Ind.  96. 

When  the  defendant  ceases  to  be  a  resident  of 
this  State,  exemption  ceases,  and  the  property  ex- 
empted may  be  seized  and  sold.  Finley  v.  Sly,  44 
Ind.  266. 

A  resident  bolder  cannot  claim  land  as  exempt 
when  the  title  thereto  Is  in  his  wife.  Holman  v. 
MarUn,  12Ind.568. 

Exemption  does  not  apply  to  property  voluntarily 
pledged  or  mortgaged  by  the  debtor.    Becker  v. 
Rilgore.  68  Tnd.  10;  Mead  v.  McFadden,  68  Ind.  340. 
8  1.  R.A. 


A  partner  cannot  claim,  as  exempt,  partnership 
property  mortgaged  by  the  firm  to  secure  a  part- 
nership debt.    Love  v.  Blair,  72  Ind.  28L 

A  Judgment  for  alimony  is  not  subject  to  exemp- 
tion.   Menzie  v.  Anderson,  66  Ind.  239. 

The  defendant  may  claim  his  exemption  at  any 
time  before  sale  in  ordinary  cases,  and  at  any  tim 
before  Judgment  in  attachments.    State  v.  Manly 
15  Ind.  8. 

The  surrender  of  property  upon  an  execution,  on 
the  giving  of  delivery  bond  therefor,  does  not  bar 
exemption.    Eltzroth  v.  Webster,  15  Ind.  21. 

An  ofBcer  holding  an  execution  cannot  question 
the  truth  of  a  proper  schedule,  duly  verified,  pre- 
sented to  him  by  the  debtor  for  exemption  pur- 
poses.   Douch  V.  Rahner,  61  Ind.  64. 

Property  set  off  as  exempt  is  discharged  from  the 
lien  of  the  execution.  Oodman  v.  Smith,  17  Ind. 
162;  Maxedon  v.  State,  24  Ind.  370. 

One  set-off  in  exemption  answers  only  to  the  exe- 
cution under  which  it  is  made;  to  another  writ 
there  must  be  another  set-off.  Finley  v.  Sly,  44 
Ind.  266. 


bee  also   12  L.  R.  A.  47G:   35  L.  R.  A.  690. 
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from  sale  at  any  time  before  the  lale  is  actually 

made.  ^^ / 

(February  12, 1880.) 

APFEAIi  by  defendants,  from  a  Judgment  of 
the  Circuit  Court  of  Howard  County  en- 
Joining  them  from  selling  certain  proipeTiy 
which  had  been  IcTled  upon  under  an  execu- 
tion.   Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Meews.  J.  C.  Blacklid|ce,  W.  E«  Black- 
lidffe  and  B.  C.  H«  Moon  for  appeUants. 

Meaars,  J.  F.  Morrison,  Bawson  Vaile. 
Freeman  Cooper  and  Allen  Shewnon 
for  appellee. 

Coffey*  J,,  delivered  the  opinion  of  the 
court: 

On  the  18th  day  of  November,  1886,  the  ap- 
pellants, Robinson  &  Robinson,  recovered  a 
judgment  in  the  Howard  Circuit  Court  on  a 
promissory  note  against  the  appellee  for  the 
sum  of  1182.05. 

An  execution  was  issued  by  the  clerk  of  said 
court  on  said  Judgment,  and  placed  in  the  hands 
of  the  defendant,  McReynolds,  who  at  the 
time  was  the  Sheriff  of  Howard  County.  The 
execution  was  duly  levied  upon  the  property  of 
the  appellee  by  said  sheriff,  and  was  by  him 
advertised  for  sale. 

.  At  the  time  said  judgment  was  rendered, 
and  at  the  time  the  property  of  the  appellee  was 
levied  upon  and  advertised  for  sale,  the  appel- 
lee was  single,  and  Was  not  a  householder,  but 
between  the  date  of  levy  and  the  date  fixed  for 
sale  he  married  and  l)ccame  a  bona  fide  resi- 
dent householder  of  the  State  of  Indiana.  He 
tendered  to  said  Sheriff  the  statutory  schedule, 
duly  verified,  and  demanded  that  his  property 
be  set  off  to  him  as  exempt  from  execution  and 
sale,  the  same  being  of  less  value  than  $600. 
The  sheriff  refusing  to  comply  with  such  de- 
mand, this  action  was  brought  to  enjoin  the 
sheriff  from  selling  said  property. 

The  court  below  held  that  the  appellee  was 
entitled  to  claim  his  property  as  exempt  from 
levv  and  sale  on  said  judgment  and  execution, 
and  granted  the  injunction  as  prayed.  From 
this  ruling  the  defendants  in  said  action  appeal 
to  this  court,  and  by  proper  assignment  of  errors 
call  in  question  the  ruling  of  the  court  below. 

It  is  contended  by  the  appellants  that  b^  virt- 
ue of  the  levy  they  acquired  a  specific  hen  on 
the  property  of  the  appellee,  ana  the  right  to 
sell  it  in  satisfaction  of  their  debt,  and  that  the 
appellee  could  not  by  any  act  of  his  devest  such 
lien. 

On  the  other  hand,  it  is  contended  by  the  ap- 
pellee that  the  Exemption  Law  is  not  for  the 
benefit  of  the  debtor,  but  that  it  is  for  the  bene- 
fit of  those  dependent  upon  him  for  support 
and  sustenance;  and  that  the  debtor,  for  their 
benefit,  has  the  right,  at  any  lime  before  sale, 
to  claim  the  property  as  exempt  from  execu- 
tion and  sale,  without  regard  to  the  time  when 
he  became  a  bona  fide  resident  householder  of 
the  State. 

In  some  of  the  States  it  is  held  that  the  right 
to  exemption  cannot  be  created  after  the  rights 
of  creditors  have  vested.  Bowker  v.  Collins,  4 
Neb.  404;  Elston  v.  Robin$an,  21  Iowa,  581; 
lietnbaeh  v.  Walter,  27  El.  898;  8ym<md»  v. 
Lappin,  82  111.  218;  Thompeon  v.  Piekd,  20 
Iowa,  490;  Bale  v.  Heaslip,  16  Iowa,  451;  Btil- 

8  L.  R.  A. 


lene  v.  Hiatt,  12  Kan.  03;  BoHneon  v.  IFi^nm, 
15  Kan.  595;  Rix  v.  McHenry,  7  Cal.  89;  MitU 
V.  SpatUding,  60  Maine,  57;  and  Upman  v.  Sec- 
ond Ward  Bank,  15  Wis.  452. 

It  is  held  in  some  of  the  other  States  of  the 
Union  that  the  marriaee  of  the  execulion  de- 
fendant after  levy  confers  upon  him  the  right 
to  claim  the  benefit  of  the  Exemption  Laws. 
Freeman,  Executions,  g  222;  Watson  v.  Simp- 
son, 5  Ala.  288;  Thompson,  Homest.  &  Ex. 
§  819;  Irtoin  v.  Lewis,  50  Miss.  863;  Trotter  v. 
Dobbs.  88  Miss.  198;  Letehfard  v.  Gary,  52  Miss. 
791;  Stone  v.  Darnell,  20  Tex.  11;  Macmanus  v. 
Campbell,  87  Tex.  267. 

An  examination  of  these  authorities  will  reveal 
the  fact  that  the  question  always  depends  upon 
the  construction  to  be  given  to  the  numerous 
statutes  upon  the  subject  of  exemption,  all  in 
some  respects  differing.  The  precise  question 
here  involved  has  never,  to  our  knowledse, 
been  decided  by  this  court,  but  its  solution 
must  of  necessity  depend  upon  the  proper  con- 
struction of  our  statute  providing  for  the  exemp- 
tion of  property  from  levy  and  sale  on  execution. 

The  right  to  have  a  reasonable  amount  of 
propertj^  exempt  from  execution  is  a  constitu- 
tional neht  secured  to  every  bona  fide  resident 
householder  of  the  State.  As  the  quantity  to 
be  exempted  is  not  fixed  by  the  Constitution,  it 
follows  that  it  must  be  fixed  by  the  Legislature. 
It  has  been  fixed  by  law  at  $600.  This  law 
must  be  liberally  construed.  Astley  v.  Capron, 
89  Ind.  167;  Butner  v.  Baicser,  104  Ind.  255,  2 
West.  Rep.  237. 

The  debtor  is  entitled  to  select  the  property 
he  desires  to  exempt  from  execution  and  sale, 
and  he  may  file  his  schedule  and  make  such  se- 
lection at  any  time  before  sale.  Pate  v.  Sioann, 
7  Blackf.  560;  Searl  v.  Smith,  15  Ind.  28;  StaU 
V.  Bead.  94  Ind.  108. 

The  contention  of  the  appellants  that,  be- 
cause the  levy  in  this  case  satisfied  the  execu- 
tion, they  are  therefore  entitled  to  sell  the  prop- 
erty, cannot  be  maintained.  No  such  conclu- 
sion necessarily  follows  from  the  premises. 
Where  a  debtor  owns  more  than  $600  worth 
of  property,  a  levy  satisfies  the  execution  to  the 
same  extent  it  is  satisfied  in  this  case,  and  vet 
it  is  fully  settled  by  the  above  authorities  that 
he  may  file  his  schedule  and  exempt  the  prop- 
erty levied  upon  from  sale  at  any  time  before 
the  sale  is  actually  made,  and  leave  the  sheriff 
free  to  make  a  new  levy. 

So  in  this  case,  if  the  property  levied  on  is 
set  off  to  the  appellee  under  his  claim  to  have 
it  exempt  from  execution,  it  will  be  the  duty 
of  tie  sheriff  to  return  his  writ  unsatisfied,  leav- 
ing the  appellants  free  to  sue  out  another  exe- 
cution on  their  judgment  at  any  time.  Our 
statute,  in  terms,  secures  to  every  bona  fide  wa- 
ident  householder  of  the  State  $600  worth  of 
property  as  exempt  from  eicecution;  and  our 
opinion  is  that  the  appellee  in  this  case,  com- 
ing, as  he  does,  within  the  terms  of  the  statute, 
is  entitled  to  claim  his  property  as  exempt  from 
execution.  To  hold  otherwise  would  be  to  cre- 
ate an  exception  which  the  Legislature  did  not 
in  terms  declare,  and  one  whidi  we  do  not  feel 
warranted  in  creatine  by  construction. 

We  do  not  think  that  the  Circuit  Court  erred 
in  granting  the  injunction  sought  by  the  ap- 
pellee. 

Judgment  afirmed. 


IjSX 


ClbvbtiANd  Rollino  MilIi  Go.  y.  Corrioan. 
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CLEVELAND  ROLLING  MILL  CO..  Fif, 

in  Err., 
«. 

John  CORRIGAN,  By  his  Guardian,  etc. 

(....Ohio  St....) 

•L  In  the  appUeation  of  the  doctrine  of 
eontribntory  neg^lieence  to  ehlldren* 

In  actloDfl  by  them,  or  In  tnelr  behalf,  for  injuries 
oooasioned  by  the  negligenoe  of  othen,  their  con- 
duct should  not  be  judged  by  the  same  rule  which 
governs  that  of  adults;  and,  while  it  is  their  duty 
to  exerdse  ordinary  care  to  avoid  the  injuries  of 
which  they  complain,  ordinary  care  for  them  is 
that  degree  of  care  which  children  of  the  same 
age,  of  ordinary  care  and  prudence,  are  accus- 
tomed to  exercise  under  similar  circumstances. 

>.  Persons  who  emplojr  children  to  work 
with  or  about  dangerous  machinery,  or  in  danger- 
ous places,  should  anticipate  that  they  will  ezer- 
'dse  only  such  Judgment,  discretion  and  care  as  is 
usual  among  children  of  the  same  age,  under  simi- 
lar circumstances;  and  are  bound  to  use  due  care, 
having  regard  to  their  age  and  inexperience,  to 
protect  them  from  dangers  incident  to  the  situa- 
tion in  which  they  are  placed;  and  as  a  reasonable 
precaution,  in  the  exerdse  of  such  care  in  that 
behalf,  it  is  the  duty  of  the  employer  to  so  instruct 
such  employes  concerning  the  dangers  connected 
with  their  employment,  which,  from  their  youth 
and  inexperience,  they  may  not  appreciate  or 
comprehend,  that  they  may,  by  the  exercise  of 
such  care  as  ought  reasonably  to  be  expected  of 
them,  guard  against  and  avoid  injuries  arising 
therefrom. 

S.  Snch  employe  who  has  not  been  so  in- 
stmeted*  and  who,  while  in  the  discharge  of 

•Head  notes  by  the  Ck>UBT. 


his  duty  as  he  understands  it,  sulTers  an  injury  In 
consequence  of  the  emp}oyer*s  negligence,  may 
maintain  an  action  against  the  employer  there- 
for, notwithstanding  that  by  reason  of  his  youth 
and  inexperience,  and  the  failure  of  the  employer 
to  properly  instruct  him,  he  did  some  act  in  the 
performance  of  his  ddty,  according  to  the  Judg- 
ment and  knowledge  he  possessed,  which  con- 
tributed to  the  injury,  but  which  he  did  not  know, 
and  was  not  advised,  would  be  likely  to  injure 
him. 

(February  26, 1889.) 

ERROR  to  the  Circuit  Court  of  Cuyahoga 
County,  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  by  an  infant  under  the 
age  of  fourteen  years  to  recover  damages  for 
personal  injuries  alleged  to  have  resulted  from 
defendant's  negligence.    Affirmed. 

Statement  by  Williams,  /.; 

The  plaintiff  below,  John  Corrigan,  an  infant 
under  the  age  of  fourteen  years,  by  his  guard- 
ian, Thomas  Corrigan,  commenced  bis  action 
in  the  Court  of  Common  Pleas  of  Cuyahoga 
County  against  the  Cleveland  Rolling  Mill  Com- 
pany, to  recover  damages  for  a  personal  injury 
which  he  stiffered  while  employed  by  the  com- 
pany in  its  mills,  and  which,  he  charges,  was 
caused  by  the  company's  negligence. 

His  petition,  after  statmg  the  appoint- 
ment of  the  guardian,  the  incor]>oratioD 
of  the  defendant,  and  that  in  his  employ- 
ment be  was  placed  by  the  defendant 
under  the  control  and  direction  of  its  fore- 
man, alleges  that  he  was  "by  the  defendant, 
through  its  said  foreman,  negligently  and  care- 
lessly placed  in  a  very  dangerous  and  hazard- 
ous place  and  position,  and  then  and  there  by 


Nora.— Stotutorv  aOAon  for  detOh  earned  by  neglU 

Qtncc 

The  action  for  damages  for  the  death  of  an  intes- 
tate was  unknown  to  the  common  law.  It  is  of 
statutory  origin;  and  statutes  giving  a  right  to  such 
actions,  being  in  derogation  of  common  law,  must 
be  strictly  construed.  Stewart  v.  Terre  Haute  dt 
Ind.  R.  Co.  1  West.  Rep.  168, 108  Ind.44. 

In  an  action  for  damages  for  causing  the  death 
of  a  person  by  negligence,  plaintiff  must  allege  and 
prove  that  deceased  left  a  widow  and  children  or 
next  of  kin;  and  a  failure  to  show  this  fact  defeats 
the  right  of  action.  Chicago  A  B.  L  R.  Co.  v.  Mor- 
ris, 26  111.  400. 

At  common  law  the  right  of  action  died  with  the 
person.  Eden  v.  Lexington  ft  F.  R.  Co.  14  B.  Mon. 
204;  Stewart  v.  Terre  Haute  ft  Ind.  R.  Co.  supra. 

Ab  the  right  to  sue  is  purely  a  statutory  one,  and 
in  derogation  of  the  common  law,  the  statute  must 
be  strictly  construed  and  the  case  brought  clearly 
withm  its  provisions,  to  enable  the  plaintiff  to  re- 
cover. Indianapolis  etc  R.  Co.  v.  Keely,  28  Ind. 
183;  Stewart  v.  Terre  Haute  ft  Ind.  R.  Co.  sujpro; 
Cfaicinnatl  etc.  B.  Co.  v.  Chester,  67  Ind.  207. 

Neifiigenee  of  paretU  cannot  he  imputed  to  ehOA* 

The  negligence  of  a  parent  cannot  be  imputed  to 
his  child.  Street  R.  Co.  v.  Eadie,  1  West.  Rep.  88, 48 
Ohio,  01;  Stillson  v.  Hannibal  etc.  R.  Co.  67  Mo.  671; 
Chicago  V.  Hesing,  88  lU.  204;  Stafford  v.  Rubens,  1 
West  Rep.  640, 115  IlL  106;  Collins  v.  South  Boston 
Horse  R.  Co.  2  New  Eng.  Rep.  640. 143  Mass.  801,  and 
note:  Erie  City  Pass.  R.  Ca  y.  Schuster,  4  Cent.  Rep. 
010, 113  Pa.  412. 

ftL.Il.  A. 


**If  the  plaintiff  was  too  young  and  inexperienced 
to  appreciate  the  danger  to  which  he  was  exposed, 
then  conduct  on  his  part  which  would  be  negli- 
gence in  one  aware  of  the  danger  might  not  be  im- 
puted as  negligence  to  him.  But  if  the  jury  ^ould 
find  Uiat  he  was  aware  of  the  danger  to  which  he 
was  exposed,  any  negligence  on  his  part  which  con- 
tributed duectly  to  his  injury  will  defeat  his  ac- 
tion." Dowling  V.  Allen,  6  West.  Rep.  872, 88  Mo. 
206;  Brie  City  Pass.  R.  Co.  v.  Schuster,  mpra. 

Where  uncertain^  to  he  determined  hy  jury  under  in^ 

BtruetUme. 

The  diffculty  in  cases  of  infantile  negligence  13 
in  regard  to  that  age  when  it  cannot  be  said  that  its 
capacity  iQ  such  that  it  should  or  should  not  beheld 
responsible  as  an  adult.  In  such  cases,  as  in  all 
others  where  the  matter  is  uncertain,  it  is  to  be 
tried,  and  tried  by  a  jury  under  proper  directions 
from  the  court.  Duify  v.  Mo.  Pao.  R.  Co.  2  West. 
Rep.  200, 19  Mo.  App.  880;  Erie  City  Pass.  R.  Co.  ie 
Schuster,  4  Cent  Rep.  020, 113  Pa.  412. 

The  age  of  a  child  is  an  important  element  to  be 
considered  in  determining  whether  the  person  who 
injured  him  was  negligent,  as  well  as  in  determin- 
ing whether  the  child  himself  was  guilty  of  con- 
tributory negligence.  Indianapolis,  P.  ft  C.  R.  Co. 
V.  Pitzer,  4  West  Rep.  250, 100  Ind.  179. 

Where  the  one  injured  was  of  tender  years,  the 
question  as  to  care  and  diligence  he  should  have 
exercised,  considering  his  age,  is  one  for  the  Jury. 
Saare  v.  Union  R.  Co.  8  West  Rep.  688,  cases  cited, 
540. 20  Mo.  App.  211. 

The  questions  of  negligence  and  contributory 

25 


See  also  6  L.  R.  A.  418,  719;   9    L.  R.  A.  259. 
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tbe  defendant,  as  aforesaid,  carelessly  and 
negligently  ordered  and  directed  to  engage  in 
a  very  hazardous  undertaking  and  business; 
that  is  to  say,  tbe  plaintiff  was  so,  as  aforesaid, 
ordered,  put  and  placed  by  tbe  defendant,  as 
aforesaid,  carelessly  and  negligently,  as  afore- 
said, at  defendant's  rolling  mill  aforesaid,  in  a 
narrow  and  limited  space,  in  dangerous  and 
hazardous  proicimity  to  dangerous  moving  and 
complicated  machinery,  revolving  wheels,  and 
shafts,  on  one  of  which  shafts  a  lone  loose 
belt  was  bv  the  defendant  carelesslv  and  negli- 
gently siiffered  and  allowed  to  be,  become  and 
continue  hanging  and  swinginff  in  irregular 
motion  and  movements,  effectca  by  the  revo- 
lution and  revolving  motion  of  the  said  shaft 
on  which  it  was  so  hanging;  and  by  the  defend- 
ant aforesaid,  through  its  said  foreman  afore- 
said, carelessly  and  negligently,  as  aforesaid, 
plaintiff  was  ordered,  required  and  directed  to 
then  and  there  turn  the  steam  of  one  of  the 
said  steam  engines  of  the  defendant  on  and  off, 
so  as  to  start,  stop  and  regulate  the  motion  of 
the  same;  in  order  to  do  which,  plaintiff  bad 
to  reach  up  above  hia  head  to  turn  the  stop- 
valve  or  faucet  there  being,  and  so  effect  the 
purpose  aforesaid,  under  and  in  obedience  to 
said  orders  and  directions. 

And  plaintiff  says  that  in  so  doing,  and  In 
order  thereto,  it  became  and  was  necessary  for 
him  to  stand  in  dangerous  proximity  to  said 
revolving  shaft,  on  which  said  belt  was  so 
hanging  and  moving  as  aforesaid,  and  in  dan- 
gerous proximity  to  the  said  belt;  so  that  said 
place,  business,  situation  and  circumstances 
Uien  and  there  attending  the  execution  of  said 
order  and  direction  so  given  and  made  as  afore- 
said, as  well  as  the  execution  thereof,  were  ex- 
tremely dangerous  and  hazardous  to  him  (the 
|»laintuf);  the  defendant  well  knowing  and  be- 
ing in  dutv  bound  to  know  the  same;  while  the 
plaintiff,  by  reason  of  his  extreme  youth,  ten- 


der years,  and  inexperience,  had  not  the  oppor- 
tunity nor  capacity  to  inspect  the  situation,  nor 
in  any  degi'ee  to  apprehend,  understand  or 
comprehend  the  premises,  danger  or  dangerous 
nature  of  tbe  situation  aforesaid,  and  was 
ignorant  thereof;  which  the  defendant  well 
knew,  and  was  in  duty  bound  to  know. 

And  while  the  plaintiff  was  executing  said 
order  and  direction  given  as  aforesaid  by  the 
defendant  aforesaid,  and  in  obedience  thereto, 
(the  defendant  having  carelessly  and  n^li- 
^ntly  neglected  to  advise  or  caution  the  plaint- 
iff in  the  premises,  or  any  part  thereof,  and 
while  the  attention  of  the  plaintiff  was  so  neces- 
sarily engaged  in  his  said  business,  acting  in 
obeciience  to  said  order  and  direction,  and  with- 
out any  fault  on  his  part,  but  by  and  through 
the  negligence  of  the  defendant  aforesaid,  and 
by  reason  thereof,  the  left  foot,  Umb,  and  leg 
of  the  plaintiff  were  unavoidably  caught  in 
said  belt,  and  thereby  turned  to  and  brought 
against  said  revolving  shaft  last  named  and  run 
over  and  turned  around  the  same,  under  and 
by  said  belt  and  revolving  shaft,  and  so  the 
bones  and  flesh  thereof  crushed,  mangled  and 
broken  many  times  from  his  foot  to  his  knee, 
and  the  plaintiff  shocked,  strained  and  injured 
in  his  body  and  limbs,  so  that  the  plaintiff  be- 
came and  was  by  reason  thereof  a  long  time 
sick,  sore,  lame  and  diseased,  his  said  lirob 
necessarily  had  to  be  and  was  amputated,  the 

{>laintiff  permanently  injured  and  crippled  for 
ifc,  put  to  great  suffering  and  anguish,  was 
compelled  to  suffer  and  luua  suffered  the  ex- 
pense of dollars  in  trying  to  cure  him- 
self, and  is  otherwise  injured  m  the  sum  of 
110,000. 

The  answer  admits  that  the  plaintiff  was  by 
the  defendant  placed  under  the  control  of  its 
foreman,  by  wnom  the  plaintiff  "was  directed 
to  attend  to  the  turning  on  and  off  of  the  steam 
at  the  steam  engine  ox  fhe  defendant  so  as  to 


nefflUrenoe  in  the  case  of  a  boy  twelve  yean  old, 
injured  while  playinjr  on  a  railway  turntable,  are 
for  the  jury.  Kansas  Gent.  R.  Co.  v.  Fitzsimmons, 
22  Kan.  686;  Oauley  v.  Plttsburirh  eta  R.  Co.  06  Pa. 
808. 

In  Menenger  v.  Dennie,  1  New  Bag.  Uep.  780, 141 
Mass.  835,  a  ohild  nine  years  old  was  held  guilty  of 
contributory  negligence;  in  Wright  v.  Ikwton  Rail- 
road Company,  £  New  Bng.  Rep.  726, 142  Mass.  286,  a 
child  betveen  six  and  seven  was  so  held.  Brie  City 
Pass.  11.  Co.  v.  Schuster,  supra. 

The  following  are  some  of  the  recent  oases  where 
the  question  of  oontzibutory  negligenoe  was  left  to 
the  jury :  Mattey  v.  Wbittier  Machine  Co.  1  New 
Eng.  Rep.  482,  140  Mass.  837— child  six  and  a  half 
years  old;  Nolan  v.  N.  Y.  &  N.  H.  R.  Co.  1  New  Eng. 
Elep.  826, 68  Conn.  461— ohUd  seven  yean  old;  Saare 
V.  Union  R.  Co.  2  West.  Rep.  628.  20  Mo.  App.  211— 
L-bild  tun  years  old;  Brie  City  Pass.  R.  Co.  v.  Schus- 
ter, suprcL 

ContrQjvtory  ne(flioence  not  Imputatfle  to  chQd  of 

tender  yean. 

All  that  is  required  of  a  child  is  care  and  prudence 
equal  to  its  capacity.  Indianapolis  etc  R.  Co.  v. 
Pitzer,  4  West  Rep.  260  and  note  at  page  258, 100 
Ind.  170;  Erie  City  Pan.  R.  Co.  v.  Schuster,  4  Cent. 
Rep.  020,118  Pa.  412. 

It  is  held  to  the  exercise  of  that  degree  of  core 
which  may  reasonably  be  expected  of  children  of 
the  same  age,  or  which  children  of  that  age  ordi- 
narily exercise.  Collins  v.  South  Boston  Horse  R. 
O).  2  New  Bog.  Rep.  640, 142  Mass.  301. 
^  L.  R.  A. 


I  The  law  does  not  require  from  a  ohild  that  degree 
of  care  and  caution  which  it  demands  from  an  adult; 
the  question  as  to  age  and  responsibility  must 
be  tried  by  the  jury.  Dafty  v.  Mo.  Pac.  R.  Co.  2 
West  Rep.  186, 10  Mo.  App.  880;  Saare  v.  Union  EL 
Co.  2  West  Rep.  688, 20  Mo.  App.  8U. 

A  child,  although  old  enough  to  go  about,  will« 
when  very  young,  be  held  incapable  of  oontribu* 
tory  negligence.  Duffy  v.  Mo.  Pac  R.  Co.  supra. 
See  Indianapolis,  etc  R.  Co.  v.  Pitzer,  tupra^  and 
note  p.  268;  Kay  v.  Pa.R.  Co.  65  Pa.  260:  ohild  nine- 
teen months  old— Maaohek  v.  8t  Louis  R.  Co.  8  Mo^ 
App.  600;  child  four  years  old— Erie  City  Pass.  R. 
Co.  V.  Schuster,  4  Cent  Rep.  020, 118  Pa.  412 ;  child 
eight  years  old— Taylor  v.  Delaware  &  H.  Canal  Co. 
4  Cent  Rep.  628,  UB  Pa.  168. 

Tbo  fact  that  children  were  at  play  on  the  street 
will  not  relievo  the  city  from  liability  for  death 
caused  by  its  neglect  to  repair  the  streets.  Chicago 
v.  Keefe,  1  West.  Rep.  858, 114  DL  222. 

Boys,  though  technically  trespassers,  have  rights 
which  cannot  be  ignored.  Sioux  City  ft  Pac  R.  Co. 
V.  Stout,  84  U.  S.  17  Wall.  657  (21  L.  ed.  745);  Keffe  v. 
Milwaukee  &  St  P.  R.  Co.  21  Minn.  207;  Indianapolis 
etc  R.  Co.  V.  Pitzer,  supra. 

Where  the  boy  was  guilty  of  gross  carelessness  in 
going  and  remaining  on  the  railroad  track  without 
looking  or  listening,  and  there  is  no  evidence  that 
the  servants  of  the  company  could  have  avoided 
the  injury  after  discovery  of  the  perilous  position 
of  the  boy,  or  that  they  failed  to  use  means  to  avoid 
the  accident,  his  parents  cannot  recover.  Dell  v. 
UanuJbal  etc  IL  Co.  4  West  Rep.  891, 86  Mo.  "VO. 
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sUrt  and  stop  It,  In  order  to  do  which  he  had 
to  reach  up  to  turn  the  stop-valye  or  faucet, 
and  that  he  was  so  engagea  on  the  day  of  re- 
ceiving said  injury;  that  in  pNBrformance  of  said 
duty  it  was  necessary  for  him  to  stand  near  a 
■haft  of  said  engine,  which  rerolved  when  the 
engine  was  in  motion,  and  at  the  time  the  in- 
iury  occurred  a  short  smail  belt  was  hanging 
loose  upon  said  shaft;  that  his  leg  was  crufiied 
by  said  shaft  so  that  it  had  to  be  amputated." 

The  answer  denies  the  other  alle^tions  of 
the  petition,  and  avers  that  *'The  injury  to  John 
Corrigan  occurred  solely  through  his  own  fault 
and  negligence,  and  without  any  fauR,  negli- 
gence or  want  of  due  care  on  defendant's  part" 

The  cause  was  tried  to  a  Jury,  and  the  only 
exceptions  taken  in  the  progress  of  the  case,  as 
disclosed  by  the  reoora,  appears  therein  as 
follows: 

"And  the  jury  thereupon  (on  December  15, 
1886)  retired,  and  afterwards  (on  December  17, 
1886)  came  into  court  and  stated  that  they  had 
not  agreed,  and  requested  further  instructions 
from  the  court,  and  made  Uieir  request  in 
writing,  as  follows:  'If  we  find  that  the  de- 
fendant did  not  use  that  care,  caution  and 
Judgment  that  its  relations  to  the  plaintiff 
required  in  placinf  the  plaintiff  in  a  position 
that  resulted  in  hu  injury,  and  that  the  boy 
contributed  thereto  ignorantiy,  then  can  we 
find  for  the  plaintiff  ?  The  CJourt.  I  will  say 
to  you  upon  this  sublect,  gentlemen,  it  was  the 
duty  of  the  plain  till  to  use  ordinary  care  and 
prudence — ^Just  such  care  and  pruaence  as  a 
Doy  of  his  age.  of  ordinary  care  and  prudence, 
woii'd  n^e  under  like  or  similar  circumstances. 
Tou  sho  ild  take  into  consideration  his  age,  the 
Jiulgu  ent  and  knowledge  he  possessed,  if  not 
understanding  all  the  cumgen  and  hazards  of 
the  situation  in  which  he  was  placed  by  the 
foreman,  and  you  find  it  was  a  aangerous  and 
hazardous  situation  in  which  to  place  a  boy  of 
his  a^,  judirment  and  experience,  it  was  the 
duty  of  the  foreman  to  instruct  him  in  respect 
thereto,  that  he  might  conduct  himself  so  as  to 
guard  against  such  perU;  and  if  he  was  injured 
by  reason  of  the  neglect  or  carelessness  of  the 
defendant,  and  John  Corrigan,  by  reason  of 
his  youth  and  want  of  Judgment  as  to  the  perils 
of  the  position,  did  some  act  in  the  discharge 
of  bis  auty,  as  he  understood  it,  which  also 
contributed  to  the  injur^r,  and  which  he  did 
not  know  to  be  likely  to  injure  him,  and  had 
not  been  properly  advised  and  instructed  there- 
to by  the  foreman,  he  is  entitled  to  recover.' 
And  thereupon  the  defendant  excepted  to  the 
charge  as  given  to  the  Jury  on  the  occasion  of 
their  return  into  court,  asking  further  instruc- 
tions as  aforesaid.  And  thereupon  the  jury 
retired,  and  afterwards  returned  a  verdict  for 
the  plaintiff,  and  assessed  his  damages  at 
$5,000.  And  thereupon  the  defendant  ffled  its 
motion  for  a  new  trial  of  this  cause;  which 
motion  the  court,  on  consideration,  overruled; 
to  which  overrulinff  of  said  motion  defendant 
thereupon  excepted." 

Judgment  having  been  rendered  on  the  ver- 
dict, and  afiirmed  by  the  circuit  court,  the 
ronhig-mill  company  filed  its  petition  in  error 
in  this  court  to  reverse  both  Judgments. 

Mewn,  WillUuBson*  Beach  ft  Cushlngf 

for  plaintiff  in  error. 

tUKA. 


MutTS.  William  Robinson  and  W.  C. 
Rogers,  for  defendant  in  error: 

A  minor  may  iecover  for  inluries  resulting 
from  danffers  that,  by  reason  of  youth,  imma- 
turity and  inexperience,  he  was  unable  fully 
to  apprehend,  and  the  perils  of  which  had  not 
been  explained  to  him. 

Kansas  Pae.  IL  Co.  v.  Whipple,  89  Kan.  681; 
Baker  v.  Flint  dP.M.B.  Go.  (Mich.)  12  West. 
Bep.  486;  Western  db  A.  B.  do.  v.  Toung  (Qa.) 
7  S.  E.  Rep.  912. 

The  duty  of  an  employer  to  take  proper  pre- 
cautions for  the  safety  of  a  person  employed 
in  running  or  tending  machinery;  and,  where 
such  person  is  young  and  inexperienced,  to 
give  him  proper  instructions  so  as  to  enable 
him  to  understand  and  appreciate  the  dangers 
attending  his  employment,  is  fuUy  considered 
in  OooTMs  V.  Ifew  Bedford  Cordage  Company, 
102  Mass.  672. 

See  alio  Qlover  v.  DufigJii  Mfg,  Co.  (Mass.)  18 
N.  £.  Rep.  697;  Atkins  v.  Merrick  Tliread  Co.  3 
New  Eng.  Rep.  89,  142  Mass.  431;  J<mes  v. 
Florence  Min.  Co.  66  Wis.  268;  WMtelaw  v. 
Memphis  db  C.  H.  Co.  \^  1^  (Tenn.)  391;  Me^ 
Gotoan  v.  La  Plata  ete.  Co.  9  Fed.  Rep.  861; 
Wood,  Master  &  Servant,  g§  849,  350,  with 
notes. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

The  only  questions  presented  in  this  case  are 
those  arising  upon   the   special   instructions 

S'yen  by  the  court  in  response  to  the  recjuest  of 
e  Jury.  These  instructions,  the  plaintiff  in 
error  contends,  are  erroneous  hi  their  entirety, 
and  in  detail. 

1.  It  is  claimed  that  the  court  erred  in  the 
statement  of  the  plaintiff's  duty  in  the  opening 
proposition  of  the  charge,  wherein  the  jury 
were  instructed  that  "It  was  the  duty  of  the 

Slaintiff  to  use  ordinary  care,"  which  the  court 
eflned  to  be  "Just  such  care  as  boys  of  that 
age,  of  ordinary  care  and  prudence,  would  use 
under  like  circumstances;"  and  that  the  jury 
"should  take  into  consideration  the  age  of  the 
plaintiff,  and  the  Judgment  and  knowledge  ha 


We  have  found  no  decision  of  this  court  upon 
the  subject  of  the  contributory  negligence  of 
infants,  or  the  measure  of  care  required  of  them 
in  such  cases. 

Elsewhere  the  cases  are  conflicting.  Each 
of  three  different  rules  on  the  subject  has  found 
judicial  sanction.  One  rule  requires  of  chil- 
dren the  same  standard  of  care,  Jud^ent  and 
discretion,  in  anticipating  and  avoidmg  injury 
as  adults  are  bound  to  exercise.  Another 
wholly  exempts  small  children  from  the  doc- 
trine of  contributory  negligence.  Between  these 
two  extremes,  a  third  ana  more  reasonable  rule 
has  grown  into  favor,  and  is  now  supported  by 
the  ffreat  weight  of  authority,  which  is  that  a 
child  is  held  to  no  greater  care  than  is  usually 
possessed  by  children  of  the  same  age.  Authors 
and  judges,  however,  do  not  always  employ  the 
same  language  in  giving  expression  to  the  rule. 

In  Beach,  on  Contributory  Negligence,  g  46, 
it  is  thus  expressed:  "  An  infant  p1aintiff,who, 
on  the  one  hand,  is  not  so  young  as  to  escape 
entirely  all  legal  acountability,  and  on  the 
other  hand,  is  not  so  mature  as  to  be  held  to 
the  responsibility  of  an  adult,  is,  of  course,  in 
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cases  InToMng  fhe  question  of  negligeooe,  to 
be  held  respoiuible  for  ordinary  care;  and  or- 
dinary care  must  mean,  in  this  connection,  that 
degree  of  care  and  prudence  which  may  rea- 
sonably be  expected  of  a  child." 

The  decisions  enforcing  this  rale — ^that  chil- 
dren are  to  be  hdd  responsible  only  for  such 
degree  of  care  and  pruaence  as  may  reasonably 
be  expected  of  them,  taking  due  account  of 
their  age  and  the  particular  drcumstances— 
are  very  numerous. 

**  It  is  wel]  setUed/'  says  Mr.  Justice  Hunt, 
in  Sioux  City  dk  Padflc  milroad  Company  v. 
Stout,  84  U.  S.  17  Wall  667  pi  L.  ed.  746], 
"that  the  conduct  of  an  infant  of  tender  years 
is  not  ,0  be  judged  by  the  same  rule  which 
governs  that  of  an  adult  .  .  .  The  care  and 
caution  required  of  a  child  is  accordinp^  to  his 
maturity  and  capacity  only;  and  this  is  to  be 
determined,  in  each  case,  by  the  circumstances 
of  that  case." 

In  1  Shearman  &  Redfleld,on  Negligence,  §  78, 
it  is  said  to  be  "  now  settled  by  the  overwhelm- 
ing weight  of  authority  that  a  child  is  held,  so 
far  as  he  is  personally  concerned,  only  to  the 
exercise  of  such  care  and  discretion  as  is  reason- 
ably to  be  expected  from  children  of  his  age." 
"A  child  is  only  bound  to  exercise  such  a  degree 
of  care  as  children  of  his  particular  age  msLy  be 
presumed  capable  of  exercising."  Whit.  Smith, 
Neg.  411. 

This  rule  appears  to  rest  upon  sound  reason, 
as  well  as  authority.  To  constitute  contribu- 
tory negligence  in  any  case,  there  must  be  a 
want  of  ordinary  care,  and  a  proximate  con  nee 
tion  between  such  want  of  care  and  the  injury 
complained  of;  and  ordinary  care  is  that  degree 
of  care  which  persons  of  ordinary  care  and 
prudence  are  accustomed  to  use  under  similar 
circumstances. 

Children  constitute  a  class  of  persons  of  less 
discretion  and  iudgment  than  adults,  of  which 
all  reasonably  informed  men  are  aware;  hence, 
ordinarily  prudent  men  reasonably  expect  that 
children  will  exercise  only  the  care  and  pru- 
dence of  children;  and  no  greater  degree  of 
care  should  be  required  of  them  than  is  usual, 
under  the  circumstances,  among  careful  and 
prudent  persons  of  the  class  to  which  they  be- 
long. 

We  think  it  a  sound  rule,  therefore,  that,  in 
the  application  of  the  doctrine  of  contributory 
negligence  to  children,  in  actions  by  them,  or 
in  their  behalf,  for  injuries  occasioned  by  the 
negligence  of  others,  their  conduct  should  not 
be  judged  by  the  same  rule  which  governs  that 
of  adults;  and,  while  it  is  their  duty  to  exer- 
cise ordinary  care  to  avoid  the  injuries  of  which 
they  complain,  ordinary  care  for  them  is  that 
degree  of  care  which  children  of  the  same  age, 
of  ordinary  care  and  prudence,  are  accustomed 
to  exercise  under  similar  circumstances.  That 
portion  of  the  charge  of  the  court  under  dis- 
cussion is  in  substantial  conformity  with  this 
conclusion. 

The  care  and  prudence  whioh  a  boy  of  the 
plaintiff's  age,  "  of  ordinary  care  and  prudence, 
would  use  under  like  and  similar  circum- 
stances," as  expressed  in  the  charge,  is  such 
care  as  "is  reasonably  to  be  expected  from  a 
boy  of  his  a^,"  or  "which  boys  of  his  age 
usually  exercise,"  as  the  books  express  it.    ISo 
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different  effect  is  given  to  the  charge,  of  which 
the  plaintiff  in  error  can  complain,  b^  the  di- 
rection to  the  jury  to  take  into  consideration 
theafeof  the  boy,  "and  the  judgment  and 
knowledge  he  possessed."  This  did  not  di- 
minish the  degree  of  care  rec^uired  by  the  pre- 
vious portion  of  the  instruction. 

2.  It  is  next  insisted  that  the  court  erred  in 
charging  the  Jury  that  it  was  the  duty  of  the 
defendant's  foreman  to  instruct  the  plaintiff  in 
regard  to  the  dangers  of  his  employment.  The 
paragraph  of  the  diaree  is  as  follows:  "If  not 
understanding  all  the  dangers  and  hazards  of 
the  situation  in  which  he  was  placed  by  the 
foreman,  and  you  find  it  was  a  dangerous  and 
hazardous  situation  in  which  to  place  a  boy  of 
his  age,  iudement  and  experience,  it  was  the 
duty  of  tJie  foreman  to  instruct  him  in  respect 
thereto,  that  he  might  conduct  himself  so  as  to 
guard  against  such  peril."  This  portion  of  the 
charge  was  pertinent  to  the  case. 

The  answer  admits  that  the  plaintiff,  at  the 
time  of  his  injury,  was  emploved  by  the  de- 
fendant in  the  rolling-mill,  and  placed  under 
the  control  of  its  foreman,  who  directed  him  to 
attend  to  the  turning  on  and  off  of  the  steam  at 
Uie  steam  engine;  to  do  which  he  had  to  stand 
near  a  shaft  of  the  engine,  which  revolved 
when  the  engine  was  in  motion,  and  rcnch  up 
to  turn  the  stop- valve,  which  was  necessary  to 
put  the  machinery  in  motion  or  stop  it.  It  fur- 
ther admits  that  at  the  time  the  injury  oc- 
curred a  belt  was  hanging  loose  upon  the  shaft, 
and  that  the  plaintiff's  leg  was  crushed  by  the 
shaft. 

It  was  shown  by  the- evidence,  without  con- 
tradiction, that  the  plaintiff  was  less  than  four- 
teen years  of  age,  and  had  been  in  the  mill  but 
a  few  da^s;  that  he  was  placed  by  the  foreman 
in  the  midst  of  rapidlv  moving  and  noisy  ma^ 
chinery;  that  his  employment  required  his  con- 
st^ attention,  to  regulate  the  speed  of  the 
mflRiinery,  and  that  the  belt  which  hung  sus- 
pended on  the  shaft,  near  him,  was  given  such 
motion  by  the  shaft  that  it  would  come  Lcar 
him,  and  in  close  proximity  to  his  face;  and  that 
while  the  machinery  was  m  motion,  the  plaint- 
iff's foot,  in  some  way,  became  entangled  in 
the  hanging  belt,  by  which  means  the  injury 
was  produ^. 

There  was  also  evidence  tending  to  prove 
the  other  allegations  of  the  plaintifrs  petition. 
The  defendant's  foreman,  who  placed  the  plaint- 
iff in  the  position  where  he  received  the  in- 
jury, knew  of  the  loose  hanging  belt  on  the 
shait,  which  oould  easily  have  been  removed  in 
a  few  moments,  and  without  expense.  It  is 
evident  that  he  knew  the  situation  in  which  he 
placed  the  plaintiff  was  one  of  danger,  which 
he  might,  with  a  small  amount  of  trouble  on 
his  part,  have  pointed  out  and  explained  to  the 
plaintiff. 

The  almost  universally  accepted  doctrine  is 
that  the  care  to  be  exerted  to  avoid  in juiy  to 
children  is  greater  than  that  in  resyxfct  to  adults. 
That  course  of  conduct  which  would  be  ordi- 
nary care  when  applied  to  persons  of  mature 
judgment  and  discretion  might  be  gross,  and 
even  criminal,  negligence,  towards  diildreu  of 
tender  years.  The  same  discernment  and  fore- 
sight in  discovering  defects  and  danger  cannot 
be  reasonably  expected  of  them  that  older  and 
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experienced  penouH  habituaUy  employ;  and 
therefore  the  greater  precaution  should  be  tak- 
en when  chil£en  are  exposed  to  them. 

Judge  Coolev.  in  his  work  on  Torts  (*558) 
Bays  on  this  subject:  "  The  master  may  also  be 
guilty  of  actionable  negligence  in  exposing  per- 
sons to  perils  in  his  seryice,  whicn,  though 
open  to  obseryaiion,  they,  by  reason  of  their 
youth  or  inexperience,  do  not  fully  understand 
and  appreciate,  and  in  consequence  of  which 
they  are  injured.  Such  cases  occur  most  fre- 
quently in  the  employment  of  infants. 

It  has  been  rerv»atedly  held  that  the  case  of 
an  infant  is  no'exception  to  the  general  rule 
which  exempts  the  master  from  responsibility 
for  injuries  arising  from  the  hazards  of  his  sery- 
ioe.  But  while  this  is  unquestionably  true  as 
a  rule,  it  would  be  great  injustice,  not  to  say 
absurdity,  to  apply  m  the  case  of  infants  the 
flame  tests  of  the  master's  culpable  negligence 
which  are  applied  in  the  case  of  persons  of  ma- 
turity and  experience.  It  may  be  ordinary 
caution  in  one  case  to  apprise  the  servant  of 
the  danger  he  must  guard  against,  while  in  the 
case  of  another,  not  yet  beyond  the  years  of 
thoughtless  childhood,  it  would  be  gross  and 
most  culpable,  if  not  criminal,  carelessness,  for 
the  master  to  content  himself  with  pointing  out 
dangers  which  were  not  likely  to  be  appreciat- 
ed, or,  if  appreciated,  not  likely  to  be  kept 
with  sufBcient  distinctness  and  caution  in  mind, 
and  against  which,  therefore,  effectual  protec- 
tions oueht  to  be  provided. 

The  duty  of  the  employer  to  take  special 
precautions  in  such  cases  has  sometimes  been 
yery  e mphatically  asserted  by  the  courts. "  The 
law  ''puts  upon  the  master,  when  he  takes  an 
infant  into  his  service,  the  duty  of  explaining 
to  him  fully  the  hazards  and  dangers  connected 
with  the  business,  and  of  instructing  him  how 
to  avoid  them.  Nor  is  this  all.  The  master 
will  not  have  discharged  his  duty  in  this  regard 
unless  the  instructions  and  precautions  given 
are  so  graduated  to  the  youth,  ignorance  and 
Inexpenence  of  the  servant  as  to  make  him 
fully  aware  of  the  danger  to  him,  and  to  place 
him,  with  reference  to  it,  in  substantially  the 
flame  situation  as  if  be  were  an  adult.  If  the 
master  or  his  vice  principal  orders  the  infant 
flervant  to  perform  a  duty  in  a  manner  at- 
tended with  peculiar  hazard,  and  the  servant 
is  injured  while  so  doing,  the  liability  of  the 
master  Is  not  an  open  question."  Thomp. 
Neg.  978. 

In  8uUif)an  v.  India  Manufacturing  Com- 
pany, 118  Mass.  896,  it  is  said  that  '*It  may 
frequently  happen  that  the  dangers  of  a  par- 
ticular position  for  or  mode  of  doing  work  are 
freat,  and  apparent  to  persons  of  capacity  and 
nowledge  of  the  subject;  and  yet  a  party, 
from  youth,  inexperience,  ignorance,  or  general 
want  of  capacity,  may  fall  to  appreciate  them. 
It  would  be  a  breach  of  duty  on  the  part  of  the 
master  to  expose  a  servant  of  this  character, 
even  with  his  own  consent,  to  such  dangers, 
unless  with  instruction  or  cautions  sufficient  to 
enable  him  to  comprehend  them,  and  to  do  his 
work  safely  with  proper  care  on  his  own  part." 

It  is  distinctly  held  inWhitelaw  y,  Memphis 
JSatlroad  Company,  16  Lea  (Tenn.),  891,  that 
"It  is  the  duty  of  the  master  to  give  such  warn- 
ing, advice  and  instruction  to  a  youthful  and 
Inexperienced  employ^  as  will  enable  him,  by 
8  L.  R.  A. 


the  exerdse  of  reasonable  care,  to  perform  the 
duties  of  the  employment  with  safety  to  him- 
self." See  also  Jones  v.  Florence  Min,  Co.  66 
Wis.  268. 

It  may  be  safely  laid  down  as  a  general  rule, 
supported  by  authority,  that  persons  who  em- 
ploy children  to  work  with  or  about  dangerous 
machinery,  or  in  dangerous  places,  should  an- 
ticipate that  they  will  exercise  only  such  judg- 
ment, discretion  and  care  as  is  usual  among 
children  of  the  same  age,  under  similar  circum- 
stances, and  are  bound  to  use  due  care,  having 
regard  to  their  age  and  inexperience,  to  protect 
them  from  the  dangers  incident  to  the  situation 
in  which  they  are  placed;  and  as  a  reasonable 
precaution,  in  the  exercise  of  such  care,  in  that 
behalf,  it  is  the  duty  of  the  employer  to  so  in- 
struct such  employ^  concerning  the  dangers 
connected  with  their  employment  which  from 
their  youth  and  inexperience  they  may  not  ap- 
preciate or  comprehend,  that  they  may,  by  the 
exercise  of  such  care  as  ought  reasonably  to  be 
expected  of  them,  miard  against  and  avoid  in- 
juries arising  therefrom. 

8.  It  is  finally  urged  that  there  was  error  in 
that  part  of  the  charge  by  'which  the  jury 
were  instructed  that  if  the  plaintiff  was  injured 
in  consequence  of  the  defendant's  negligence, 
and  he,  "by  reason  of  bis  youth,  and  want  of 
judgment  as  to  the  perils  of  his  position,  did 
some  act,  in  the  discbarge  of  his  duty  as  he 
understood  it,  which  also  contributed  to  his  in- 
jury, but  which  he  did  not  know  to  be  likely 
to  iniurc  him,  and  he  had  not  been  properly  ad- 
vised and  instructed  in  regard  thereto,  he 
could  recover. 

It  is  first  insisted  that,  the  court  having  in- 
formed the  jury  in  what  event  the  plaintiff  was 
entitled  to  recover,  they  should  also  have  been 
instructed  under  what  circumstances  the  de- 
fendant would  be  entitled  to  a  verdict.  But 
since  the  attention  of  the  court  does  not  appear 
to  have  been  called  to  this  oversight,  if  it  be 
one,  and  no  request  was  made  by  counsel  for 
such  instruction,  if  the  charge  given  is  other- 
wise unobjectionable,  the  mere  omission  to 
give  the  further  instructions  referred  to  is  not 
sufficient  grounds  for  reversing  the  judgment. 

This  proposition  of  the  charge  is  susmined 
by  the  authorities  already  cited,  and  is  clearly 
within  the  doctrine  of  Uoomhs  v.  Neio  Bedfard 
Cordage  Company,  102  Mass.  572.  "The  ques- 
tion in  such  cases,"  says  the  Supreme  Court  of 
Massachusetts,  'Ms  not  of  due  care  on  the  part 
of  the  plaintiff,  but  whether  the  cause  of  the 
injury  was  one  of  which  he  knowingly  as- 
sumed the  risk,  or  one  of  which,  by  reason  of 
his  incapacity  to  understand  and  appreciate  its 
dangerous  character,  or  the  neglect  of  tbe  de- 
fendants to  take  due  precautions  to  effectually 
inform  him  thereof,  the  defendants  were  bound 
to  indemnify  him  against  the  consequences." 

But,  if  it  be  a  Question  of  due  care  on  the 
part  of  the  plaintiff,  the  conclusion  must  be 
the  same,  for  a  plaintiff's  right  to  recover  is 
not  affected  by  his  having  contributed  to  the 
injury,  if  he  was  without  fault  in  doing  so. 
When  it  is  shown  that  the  defendant  has  been 
negligent,  and  his  negligence  has  caused  the 
plaintiff's  injury,  the  latter  is  entitled  to  recov- 
er, unless  it  api)earB  that  he  has  been  negligent 
in  respect  to  the  matter  complained  of,  and 
might  have  avoided  the  consequence  of  the  de- 
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fendanf  8  negUgenoe.  His  conduct,  contribut- 
ing to  his  injury,  must,  to  defeat  his  action, 
amount  to  at  least  ordinary  negligence;  that  is, 
want  of  ordinary  care;  hence,  notwithstanding 
the  plaintiff  below  may  hare  ignorantly  con- 
tributed to  the  injury  he  sustained,  if  ne  was 
not  guilty  of  negligence  in  so  doing,  he  might 
neyertheless  mamfoin  his  action. 

It  is  not  apparent  how,  in  the  case  stated  in 
the  instruction  to  the  Juiy,  the  plaintiff  could 
be  in  the  fault,  unless  his  extreme  youth  and 
inexperience  be  a  fault  Ignorance  may  be  a 
misfortune;  but  when  it  is  not  willful,  and  no 
duty  arises  to  be  informed,  with  the  means  of 
Information  at  hand,  it  is  not  negligence,  and 
especially  when  it  was  the  duty  of  the  person 
who  would  hold  him  responsible  for  his  ig- 
norance to  haye  properly  Instructed  him  upon 
the  subject 

The  instruction  negatiyes  any  inference  of 
negligence;  for,  according  to  it,  to  enable  the 
plaintiff  to  recoyer,  it  was  necessary  for  the 
Jury  to  find  that  he  did  not  know  that  the  act 
which  ha  did  that  contributed  to  bis  injury 
was  likely  to  injure  him,  and  that  this  want  of 
knowledge  was  owine  to  his  age  and  lack  of 
Judgment,  and  the  fauure  of  the  defendant  to 
properly  instruct  him,  and  that  the  act  so  done 


by  him  was  in  the  discharge  of  his  duty  as  he 
understood  it 

If,  as  already  seen,  it  is  the  duly^  of  ^rsons 
employing  children  in  dangerous  situations  to 
properly  mstruct  them  coDceming  the  dangers 
which,  on  accoimt  of  their  youth  and  inex- 
perience, they  may  not  understand,  it  would 
seem  to  follow,  as  a  necessary  conclusion,  that 
such  employ^  who  has  not  been  so  instructed, 
and  who,  while  in  the  discharge  of  his  duty  as 
he  understood  it,  suffers  an  mjuiy  in  conse- 
quence of  the  employer's  negligence,  may 
maintain  an  action  agamst  his  employer  there- 
for, notwithstanding  that  by  reason  of  hia 
youth  and  inexperience,  and  the  failure  of  the 
employer  to  proi)erly  instruct  him,  he  did  soma 
act  in  the  performance  of  his  du^,  according 
to  the  Judgment  and  knowledge  he  possessed, 
which  contributed  to  the  injury,  but  which  ha 
did  not  know  and  was  not  adyiaed  would  be 
likely  to  injure  him. 

When  the  whole  instruction  is  taken  to- 
gether, wherein  the  Jury  were  at  the  outset  ad- 
yised  that  it  was  the  duty  of  the  plaintiff  to  use 
ordinary  care,  it  is  chylous  they  could  not  well 
haye  been  misled. 

Judgment  afflrmed. 
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L  The  Missouri  Statnte  ffiving^  damag^es 
fbr  injiaxiem  resulting  in  death  oontrols  a  ease 
between  citizens  of  that  State  arisiDg  from  faots 
oocurrinfiT  on  the  MisBlwrippl  Biver  near  the  Dll- 
nois  shoie,  east  of  the  main  channel,  as  the  Act  of 
OongxesB  of  April  18  gives  the  States  bordering  on 
the  river  concurrent  Jurisdiction  over  the  river 
BO  far  as  it  forms  the  common  boundary. 

2.  A  prior  eonstmetlon  of  a  State  Ck»ii- 
stitntion  will  be  regarded,  in  the  absence  of 
any  evidence  of  different  Intent,  as  adopted  by 
re-enactment  of  the  same  language  in  a  revision 
of  the  Gonstitution. 

(I^bruary  4,  1888.) 

NoTB.— State  Conxtitutiona;  interpretation  of. 

State  Constitutions  are  to  be  interpreted  with  ref- 
erence to  previous  state  legislation.  Baltimore  v. 
State,  15  Md.  876;  Desty,  Oal.  Oonst.  p.  174. 

And  when  provisions  are  borrowed  from  OonsU- 
tutions  of  other  States,  which  provisions  had  al- 
ready received  Judicial  interpretation,  it  is  pre- 
sumed that  they  were  adopted  in  view  of  such  in- 
terpretation. People  V.  Coleman,  i  OaL  46;  Atty- 
Qen.  V.  Brunst,  8  Wis.  787. 

Judicial  Int^retations  made  near  the  time  of 
their  adoption  are  strong  evidence  that  the  people 
understood  and  intended  them  to  be  as  interpreted. 
Knowles  v.  Yeates,  81  Oal.  82. 

The  solemn,  deliberate  and  long  settled  prece- 
dents of  courts,  and  the  practice  and  acquiescence 
of  governments  and  people,  should  possess  control- 
ling weight.  Ferris  v.  Coover,  11  CaJ.  178;  State  v. 
Borrells,  15  Ark.  664. 

So,  every  reason  is  in  favor  of  a  steady  adherence 
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ERROR  to  the  St.  Louis  Circuit  Couri;,  to  re- 
view a  Judgment  sustaining  a  demurrer  to 
the  petition  in  an  action  to  recover  damages  for 
the  death  of  plaintiff's  minor  son  which  was  al- 
leged to  have  been  caused  by  defendant's  neg- 
ligence.   Eecer$ed. 

The  facts  sufficiently  appear  in  the  opinion. 

JUessn,  James  P.  Dameron  and  Dyer, 
Lee  &  Ellis  for  plaintiffs  in  error. 

Mr.  Given  Campbell  for  defendant  in 
error. 

Barclay,  J,,  delivered  the  opinion  of  the 
court: 

The  petition  in  this  action  alleges  that  the 
minor  son  of  one  of  plaintiffs  was  drowned 
while  in  defendant's  employ  as  a  deck  hand  on 
one  of  its  steamboats  on  the  Miss^ippi  River 
between  the  States  of  Dlinois  and  Missouri, 
east  of  the  main  channel,  while  the  boat  was  at 

to  Judicial  decisions  on  doubtful  questions.   Mad* 
doz  V.  Graham,  2  Met.  (KyJ  M. 

AppUcation  of  rule  to  statutory  int^rpretotfon. 

The  re-enactment  of  a  statute  which  has  received 
a  Judicial  construction,  in  the  same,  or  substantial* 
ly  the  same,  terms,  amounts  to  a  legislative  adop- 
tion of  such  construction.  See  Duramus  v.  Harri- 
son, 3i6  Ala.  826;  Anthony  v.  State,  29  Ala.  27:  Bank 
of  Mobile  v.  Meagher,  88  Ala.  822;  O^Bymes  v.  State, 
61  Ala.  25;  Ex  parU  Matthews,  62  Ala.  61;  Woolsey 
V.  Cade,  64  Ala.  878;  Re  Murphy,  28  K.  J.  L.  180; 
Knight  V.  Ocean  Co.  10  Cent.  Rep.  668,  48  N.  J.  Bq. 
485;  La  Selle  v.  Whitfield,  12  La.  Ann.  81:  Myrlok  v. 
Hasey,  27  Maine,  0;  Cota  v.  Ross,  06  Maine,  161;  Tuz- 
bury^B  App.  67  Maine,  267;  State,  Trimble, v.  Swope, 
7  Ind.  91;  Gould  v.  Wise,  18  Nev.  253;  McKensle  v. 
State,  11  Ark.  694;  Endltch,  Interpretation  of  Stat- 
utes, p.  516. 

"Where  the  two  Acts  In  pari  materia  are  almost 


See  also  11  L.  R.  A.  332. 
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ibe  Illinois  shore;  that  plaintifEs  then  were,  and 
now  are,  citizens  of  this  State,  and  defendant 
is  a  Missouri  corporation,  with  its  chief  office 
in  St  Louis;  that  the  boat  was  engaged  in  nav- 
igating the  river  as  a  carrier  of  frmfut  and  pas- 
sengers* and  that  the  death  complamed  of  was 
cau8cd  Dj  certain  negligence  on  the  part  of  de- 
fendant. 

It  is  conceded  that  the  petition  is  otherwise 
sufficient  if  the  place  of  injury  is  governed  by 
Missotiri  laws.  The  circuit  court  sustained  a 
demurrer  to  the  petition.  PlaintlGCs  have 
brought  the  case  here  for  review  by  writ  of 
error. 

The  decisive  question  presented  is  whether 
our  statute  giving  damages  for  injuries  result- 
ing In  death  (Rev.  Stat.  chap.  2S)  controls  a  case 
between  citizens  of  this  State  arising  from  facts 
occurring  on  the  Mississippi  near  the  niinois 
shore,  east  of  the  main  channel. 

The  Act  of  Confess  of  April  18, 1818,  for 
the  admission  of  Dbnois  into  the  Union,  defined 
its  western  boundary  as  "the  middle  of  the 
Mississippi  River,"  and  provided  that  the  State 
should  luiv€<  concurrent  Jurisdiction  thereon 
with  any  State  or  States  to  be  formed  west 
thereof  so  far  as  the  river  formed  the  common 
boundary.    8  Stat  at  L.  428. 

Afterwards  the  same  intention  was  expressed 
with  greater  clearness  in  the  Act  of  1890,  au- 
thorizing the  admission  of  M  issouri.  It  defined 
the  eastern  boundary  of  the  State  as  "down  and 
following  the  course  of  the  Mississippi  River, 
in  the  middle  of  the  main  channel  thereof," 
provided  that  "said  State  shall  have  concur- 
rent jurisdiction  on  the  River  Mississippi,  and 
every  other  river  bordering  on  said  State,  so  far 
as  the  said  rivers  shall  form  a  common  bound- 
ary to  the  said  State  and  any  other  State  or 
States  now  or  hereafter  to  be  formed  and  bound- 
ed by  the  same,  such  rivers  to  be  common  to 
both;  and  that  the  River  Mississippi  and  the 
navigable  rivers  and  waters  leading  to  the  same 
shall  be  common  highways  and  forever  free," 
etc.    8  Stat,  at  L.  545. 

Missouri  accepted  the  boundary  thus  defined, 
and  adopted  the  provi<io  regarding  concurrent 
Jurisdiction  on  the  river,  as  part  of  the  first 
Ck)nstitution.    Const.  1820,  art.  10,  g  2. 

It  has  remained  a  part  of  our  fundamental 
law  to  this  day.  Const  1865,  art.  11,  §2; 
Const  1876,  art.  1,  g  1. 


The  lawful  extent  of  jurisdiction  of  different 
countries  over  the  high  seas,  navigable  waters, 
and  especially  over  interstate  rivers,  was  a  sub- 
ject of  serious  differences  among  publidsts  and 
of  historic  conflict  of  authority  throughout  the 
civilized  world  before  the  enactment  of  these 
Acts  of  Congress  relating  to  the  Mississippi. 
The  latter  were  intended,  in  part,  to  set  at  rest 
some  of  the  debatable  Questions  arising  in  rela- 
tion to  that  subject,  so  far  as  concerned  the  new 
States  mentioned. 

Congress  did  not  see  fit  to  assume  the  exclu- 
sive regulation  of,  and  Jurisdiction  over,  public 
waters;  yet  the  peace  and  good  order  of  the 
people  of  the  States  bordering  thereon  demand 
ed  me  extension  of  local  laws  and  of  authority 
to  enforce  them  over  such  waters.  So  Illinois 
and  Missouri  were  f^ven  Jurisdiction  upon  the 
Mississippi,  and  their  boundaiy  line  was  estab- 
lished as  the  middle  of  the  main  channel. 

The  practical  difficulty  of  locating,  with  ref- 
erence to  such  a  line,  transactions  requiring  the 
application  of  state  laws  was,  however,  obvious 
to  the  law  makers.  Rather  than  create  the 
contingency  of  a  failure  of  justice  in  any  case 
on  that  account,  tlie  proviso  was  enacted  giv- 
ing this  State  "concurrent  jurisdiction"  with 
other  States  so  far  as  the  stream  formed  the 
lx>undary,  and  declaring  the  river  "to  be  com- 
mon to  both." 

"Jurisdiction,"  as  applied  to  a  State,  signifies 
the  authority  to  declare,  and  the  power  to  en- 
force, the  law,  as  well  as  the  territory  within 
which  such  authority  and  power  may  be  exer 
cised.  Those  were  its  meanings  In  the  lan- 
gua^e  from  which  we  derived  the  word,  and 
are  its  present  meanings  in  our  own. 

The  jurisdiction  of  a  State  is  coextensive  with 
its  sovereignty.  By  conferring  "concurrent 
jurisdiction,"  Congress  intended  by  the  Act  in 
question  to  declare  that,  subject  to  the  other 
laws  of  the  United  States,  transactions  occur- 
ring anywhere  on  that  river  between  the  two 
States  mi^ht  lawfully  be  dealt  with  bv  the 
courts  of  either  according  to  its  laws,  and  that 
where  a  court  of  one  State  assumed  jurisdic- 
tion in  a  particular  case  the  same  should  be  ex- 
clusive therein  until  relinquished. 

Missouri  having  accepted  the  terms  of  the 
Act  of  Congress,  her  sovereignty  extends  to  the 
limits  sanctioned  by  that  Act.  We  have  no 
doubt  that  her  laws  reach  and  control  the  facts 


precisely  alike,  in  the  provisions  under  oonstnio- 
tion,  it  is  said  that  the  decisions  upon  the  earlier 
will  be  considered  as  authority  In  the  Interpreta- 
tion of  the  later  Act  Bvans  v.  Ross,  107  Fa. 
281. 

It  is  a  legislative  adoption  of  its  known  construc- 
tion; BO  that  that  judicial  construction  whiob  has 
been  reported  is  to  be  deemed  to  have  been  adopt- 
ed, not'iTlthstandlnfir  there  may  have  been  other  Ju- 
dlcial-ezpoeittonB,  differing  from  the  same,  but  re- 
inainlng  unreported  at  the  date  of  the  new  enact- 
ment.   Hakes  v.  Peck,  80  How.  Pr.  104. 

Where  Congress  or  the  Legislature  of  a  State 
enacts  a  statute  which  is  a  transcript  of  an  Bngli^ 
Act  that  has  received  a  known  and  settled  con- 
struction by  the  courts  of  that  country,  that  con- 
struction, at  the  time  of  such  enactment,  is  to  be 
deemed  as  accompansring  and  forming  an  integral 
part  of  the  same.  Pennock  v.  Dialogue,  S7  U.  S.  2 
Pet.  1(7  L.  ed.  827);  Oathcart  v.  Robinson,  80  U.  S.  6 
Pet  265  /8  L.  ed.  120)  McDonald  v.  Hovey,  110  U.  S. 
3  L.  li.  A« 


(119  (28  L.  ed.  209);  Klrkpatrlck  v.  Gibson,  2  Brock. 
888;  The  Devonshire,  8  Sawy.  200;  Tyler  v.  Tyler,  19 
IlL  151;  Kennedy  v.  Kennedy,  2  Ala.  671;  Marqueze 
V.  Oaldwell,  48  Miss.  23;  State  v.  Bobey,  8  Nev.  812. 
See  Taylor  v.  Thompson,  80  U.  S.  6  Pet.  858  (8  L.  ed. 
154);  Com.  v.  Hartnett,  8  Gray,  4fi0;  Bloodgood  v. 
Grasey,  81  AJa.  676. 

The  same  rule  applies  as  to  statutes  copied  from 
the  statute  books  of  other  States.  Com.  y.  Hart- 
nett, supra;  Pratt  v.  Am.  Bell  Teleph.  Go.  1  New 
Bug.  Bep.  700, 141  Mass.  225;  Fisher  v.  Deering,  00 
111.  114;  Freese  v.  Tripp,  70  III.  496;  Pangborn  v. 
Westlake,  86  Iowa,  546;  Bioodgood  v.  Gmsey,  81 
Ala.  676;  Greiner  v.  Klein,  28  Mich.  12,  22;  Daniels 
V.  Glegg,  28  Mich.  82;  Poertner  v.  Russel,  88  Wis.  193; 
Westcott  V.  MUler,  42  Wis.  464;  Kllkelly  v.  State,  48 
Wis.  604;  State,  Mo.  &  M.  R.  Co.  v.  Macon  Go.  41  Mo. 
458;  Clark  v.  JeiferBOnvllle  R.  Co.  44  Ind.  24B;  Pall  v. 
Hazelrlgg,  45  Ind.  576;  Trabant  v.  Rummell,  14 
Greg.  17;  Snoddy  v.  Gage,  5  Tex.  106;  Undley  v. 
Davis,  6  Mont.  463. 
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here  disdosed  arlsiDg  between  citizens  of  this 
State. 
The  same  constniction  now  announced  was 

g laced  by  this  court,  in  1850,  upon  these  laws 
1  Swearingen  v.  T?ie  Lynx,  13  Mo.  619.  It 
was  then  bdd  that  our  statutes  governed  a  col- 
lision on  the  river  between  this  State  and  Illi- 
nois, and  that  it  was  immaterial  od  which  side 
of  the  channel  the  injury  took  place.  Since 
that  ruling  was  made  two  revisions  of  our  Con- 
stilution  have  occurred.  If  it  had  been  intend- 
ed to  restrict  the  jurisdiction  of  the  State  with- 
in narrower  bounds  on  the  Mississippi  than 
those  sanctioned  by  the  Act  of  Congress,  that 
intentioD  would  have  been  expressed  in  the 
constitutional  revisions  since  the  decisions 
above  mentioned.  But  it  was  not.  On  the 
contrary,  the  same  language  was  re-enacted  at 
each  revision. 
A  prior  constpuclion  of  the  law  by  the  courts 


will  be  regarded,  in  the  absence  of  any  evidence 
of  a  difterent  intent,  as  adopted  by  a  re-enact- 
ment of  the  law  in  the  same  terms  as  when  so 
construed.  This  principle  applies  as  wdl  to 
the  fundamental  law  of  a  State  as  to  other  laws. 

The  conclusion  we  reach  is  reinforced  by  the 
opinion  of  the  Supreme  Court  of  Iowa  constru- 
ing precisely  the  same  language  applicable  to 
that  State.  That  court  has  held  tbat  the  laws 
of  Iowa  apply  to  a  criminal  offense  committed 
on  the  Mississippi,  east  of  the  main  channel,  on 
a  boat  moored  to  the  Illinois  shore,  a  state  of 
facts  identical  with  that  alleged  in  the  case  at 
bar.     State  v.  MuUen;  85  Iowa,  199. 

The  demurrer  to  the  petition  in  the  present 
cause  should  have  been  overruled. 

Ths  judgment  is  therefore  revereed,  and  the 
cause  remanded  for  furiher  proceedings  in  con- 
formity to  this  opinion. 

The  other  Judges  concur. 


KHODB  ISLAND  SUPREME  COURT. 


Be  Petition  of  Joanna  E.  ATKINSON  et  ah 

L  A  deposit  of  money  In  a  bank  in  the 
name  of  another  person  with  depositor^ 
name  as  trustee  foUowlnirit,  and  a  statement  by 
him  to  the  other  that  he  had  made  the  deposit, 
which  would  belong  to  the  other  at  his  death,  con- 
stitutes a  deposit  in  trust,  which  will  be  valid, 
aithouffh  the  depositor  retained  the  deposit  books 
until  death. 

8.  A  trust  haTin^  been  onoe  completely 
constituted  by  a  deposit  in  a  bank  in  trust, 
followed  by  the  trustee^s  declaration  of  the 
trust  to  the  beneficiary,  cannot  be  revoked.  If 
the  trustee  withdraws  the  money  and  deposits  it 
in  another  bank  In  his  own  name,  his  estate  will 
be  liable  therefor  after  his  death« 

(January  SS,  1889. ) 

NOTB.— IVust  oreaAed  by  deposit  of  money  for  an- 

oth£fr'*euBC 

A  fifift  for  the  support  of  another  creates  a  trust 
Phelps  V.  Phelps,  4  New  Eng*.  Rep.  188, 148  Mass.  570. 

Trusts,  how  created— see  note  to  Reynolds  y. 
Sumner,  1 L.  R.  A.  827,  Lambertville  Nat  Bank  v. 
McCready  Bag  ft  Paper  Co.  1  L.  R.  A.  834. 

Money  impressed  with  a  trust  in  favor  of  another 
remains  subject  to  such  trust  after  beingr  deposited 
in  a  bank  to  the  credit  of  the  depositor.  Third  Nat 
Bank  v.  Stillwater  Gas  Ck>.  86  Minn.  76. 

A  deposit  by  a  husband,  in  a  savings  bank,  upon 
the  account  of  himself  and  wife,  is  not  evidence  of 
a  gift  to  the  wife,  he  retaining  the  power  to  draw 
the  money  at  will,  and  in  fact  drawing  the  interest 
upon  it  on  several  occasions.  Schick  v.  Grote,  6 
Cent  Rep.  886, 42  N.  J.  Eq.  86& 

It  is  not  enough  to  prove  a  perfected  gift  of 
money  to  a  woman  from  her  husband}  that  he  de- 
posited the  money  in  the  savings  uank  in  his  name 
as  her  trustee.  Walker  v.  Welch  (Maas.)  4  New 
Eng.  Rep.  864. 

The  intestate  deposited  money  in  a  bank  in  the 
name  of  another.  Held,  not  evidence  of  gift  with- 
out evidence  of  delivery  of  passbook  and  accept- 
ance by  donee:  and  upon  the  question  of  intent, 
evidence  was  admissible  to  show  the  depositor's 
8L.R.A. 


CASE  for  the  construction  of  certain  acts  al- 
leged to  have  established  a  trust,  suited  for 
the  opinion  of  the  court,  under  Public  Statutes 
Rhode  Island,  chap.  192,  g  23. 

The  facts  are  8t«^  in  the  opinion. 

Mr.  Jacob  W.  Hathewson  for  the 
children. 

Jdr,  liouis  L.  Ang^ell*  for  Joanna  E.  At- 
kinson et  al. : 

These  deposits  were  neither  gifts  nor  ad- 
vancements. They  were  never  delivered  to 
the  children  actually  or  symbolically.  They 
should,  therefore,  be  inventoried  as  a  part  of 
William  Atkinson's  personal  estate. 

Brdbrook  v.  Boston  Five  Gent  tkiv.  Bank,  104 
Mass.  228;  Clark  v.  Clark,  108  Mass.  522; 
JeiDctt  V.  Shattuek,  124  Mass.  690. 

Durfeef  CK  J,,  delivered  the  opinion  of 
the  court: 


'  intention  was  to  avoid  a  rule  of  the  bank  provid- 
ing that  one  depositor  could  not  draw  Interest  on 
amount  over  $1,000.  Scott  v.  Ford,  1  New  Eng. 
Rep.  2S1, 140  Mass.  167. 

If  a  deposit  in  a  savings  bank,  by  one  in  his  own 
name  as  the  trustee  for  another,  continues  under 
the  depositor's  control  until  his  death,  his  personal 
representatives  are  entitled  to 'it  on  his  death. 
Al«rer  v.  North  End  Sav.  Bank.  6  New  Bng.  Bep. 
883^  146  Mass.  418. 

If  the  depositor  intends  the  money  to  be  at  the 
time  of  the  deposit  a  gift  to  such  other  person,  and 
declares  the  gift  to  him,  and  he  assents  to  it,  the 
gift  is  perfect,  although  the  depositor  keeps  the  de- 
posit book  himself.  Alger  v.  North  End  Sav. 
Bank,  supra;  Smith  v.  Ossipee  Valley  Ten  Gent  Sav. 
Bank  (N.  H.)  4  New  Eng.  Rep.  6n. 

If  A  deposits  money  in  B's  name,  without  bis 
knowledge,  intending  it  as  a  gift,  it  is  not  perfected, 
as  assent  of  both  parties  is  necessary.  Smith  v. 
Ossipee  Valley  Ten  Cent  Sav.  Bank,  supra. 

Where  there  is  no  proof  of  any  decisive  act  or 
declaration  of  the  intention  of  a  husband  to  make 
a  gift  to  his  wife,  and  the  bank  book  was  never  de- 
livered to  her,  the  evidence  fails  to  sustain  a  gift. 
Walker  v.  Welch,  aiipra. 

Delivery  is  essential  to  the  validity  of  a  gift. 
Walsh*s  App.  1 L.  R.  A.  686  and  note. 


1889. 


Be  Atkihsoit. 
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This  is  a  case  stated  for  the  opinion  of  the 
court.  It  shows  that  William  Atkinson  died 
intestate,  February  18,  1888,  leaving  a  widow 
and  six  children,  three  sons  and  three  daugh- 
ters, parties  to  the  statement,  the  widow  being 
likewise  administratrix  on  his  estate.  He  lett 
personal  estate  to  the  amount  of  $17,000  in  ex- 
cess of  all  his  debts  and  liabilities,  and  of  the 
deposits  hereinafter  mentioned.  On  January 
15, 188.5,  he  deposited  $2,000  of  his  own  money 
in  the  Mechanics  Savines  Bank,  making  an 
entry  on  the  signature  book  of  the  bank  as 
follows,  to  wit: 

<<WUUe  J.  Atkinson.  William  Atkinson, 
Trustee." 

Tbo  bank  opened  an  account  in  form  fol- 
lowing, to  wit:  "Mechanics'  Savings  Bank  in 
account  with  Willie  J.  Atkinson.  William 
Atkinson,  Trustee,"— and  gave  to  WUliam  At- 
kinson a  passbook,  in  which  the  account  was 
entered  in  the  same  manner;  which  book  said 
WUliam  retained  until  October  19,  1888,  when 
he  drew  the  deposit  and  interest,  and  invested 
the  same  in  his  individual  name. 

Likewise,  January  16,  1885,  he  deposited  in 
the  same  manner  $3,000  tn  the  names,  respect- 
ively, of  Bamud  M.  and  Robert  W.  Atkinson, 
and  $1,000  in  the  name  of  Anna  L.  Atkinson. 

Said  Willie  J.,  Samuel  M.,  and  Robert  W. 
were  the  sons  of  William  Atkinson.  Anna  L. 
was  one  of  his  daughters,  and  had  served  him 
as  confidential  clerk  and  bookkeeper  for  about 
fourteen  years.  He  drew  no  part  of  the  prin- 
cipal or  interest  of  either  of  the  latter  three  ac- 
counts, but  retained  the  deposit  books  until  he 
died.  He  told  each  of  the  four,  in  his  life- 
time, that  be  had  made  the  deposits  for  them, 
and  that  the  money  would  be  theirs  at  his 
death.  He  neither  made,  nor  caused  to  be 
made,  anv  charge  or  memorandum  of  the  de- 
posits, other  than  as  above  stated,  and  never 
delivered  to  either  of  his  children  the  passbook 
of  the  deposits  standing  in  his  or  her  name. 
He  made  no  deposit  or  gift  to  his  other  two 
children,  except  small  and  ordinary  presents. 

The  principal  question  is  whether  the  de- 
posits are  to  be  regarded  as  gifts  or  advance- 
ments, under  the  statute  (Pub.  Stat.  R.  1.  chap. 
187,  §  30);  *and,  if  th^  are  to  be  regarded  as 
gifts,  what  claim  has  William  J.  on  the  assets 
for  the  withdrawal  of  the  deposit  for  him? 

We  do  not  see  how  the  deposits  can  be  re- 
garded as  advancements,  since  they  were  never 
charged  to  the  children,  nor  was  any  memo- 
randum made  of  them,  as  the  statute  requires 
for  advancements..  The  writing  on  the  bank 
book  and  in  the  passbook  was  simply  the  writ- 
ing which  was  appropriate  to  the  deposits  be- 
tween the  bank  and  the  depositor,  and,  in  our 
opinion,  cannot  be  deemed  to  be  a  charge  or 
memorandum,  within  the  meaning  of  those 
words,  or  either  of  them,  as  used  in  the  statute. 

The  case  stated  seems  to  us  to  be  identical  in 
its  material  features  with  the  case  of  Ba/y  v. 

*Tfae  section  menttoned  is  as  follows: 
**If  real  estate  shall  be  conveyed  by  deed  of  ffift, 
or  personal  estate 'shall  be  deuvcredto  a  child  or 
flrnindchild,  and  charged,  or  a  memorandum  made 
thereof  in  writing  by  the  intestate,  or  by  his  order; 
or  shall  be  delivered  expressly  for  that  purpose  in 
the  presence  of  two  witnesses*  who  were  desired  to 
take  notice  thereof,  the  same  shall  be  deemed  an 
advancement  to  such  child,  to  the  value  of  such 
veal  or  personal  estate.**   [Rep.] 

8  L.  R.  A. 


SimmffM,  11  R  I.  S66,  unless  it  can  be  dis- 
tinguished in  point  of  principle  from  the  latter 
case,  by  reason  of  the  difference  in  the  form 
in  which  the  deposits  were  entered. 

In  Ray  v.  8immon»^  the  form  of  entry  was: 
**I>r.  Fall  River  Savings  Bank,  in  account  with 
Levi  Bosworth,  Trustee  for  Marianna  Ray, 
Prov.  Or."  The  depositor  received  a  pass- 
book, in  which  the  same  form  was  used.  He 
handed  this  book  to  Miss  Ray,  who  read  the 
entry,  and  tiianked  him  for  his  present,  but 
did  not  retain  the  book.  The  question  came 
up  in  the  settlement  of  his  estate  whether  the 
deposit  was  a  part  of  the  estate,  or  should  go  to 
>Iarianna  Ray;  and  the  court  held  that  it 
should  go  to  her,  being  of  the  opinion  that  a 
trust  for  her  in  respect  of  the  deposit  had  been 
completely  constituted. 

The  same  view  had  been  previously  taken 
by  the  Supreme  Court  of  Connecticut  in  Minor 
y.  Sogers,  40  Conn.  612;  tiiough  that  fact  was 
not  known  to  this  court  when liay  v.  Bitnmcmi 
was  decided. 

And  the  decision  in  Bay  v,  Simmona  has 
been  followed  in  New  York  in  Ma/rtin  v. 
Funk,  76  N.  T.  184,  in  which  case  an  elaborate 
opinion  was  delivered  by  Chief  JuaUee 
Church. 

There  are  cases  which  hold  otherwise;  but  it 
seems  to  us  that  the  courts  which  decided  them 
did  not  sufficiently  distinguish  between  a  gift, 
whidli  requires  a  delivery  of  the  thing  given, 
actual  or  symbolical,  and  the  creation  of  a 
voluntary  trust,  which  requires  for  its  conser 
vation,  not  a  delivery  of  the  subject  of  the  trust 
to  the  beneficiary,  but  a  retention  of  it  by  the 
trustee  for  his  benefit,  and  of  course,  where 
the  donor  makes  himself  the  trustee,  a  retention 
of  it  by  X\i%  donor,  as  trustee  for  his  benefit 

The  question,  then,  is  whether  the  case  stated 
differs  materially  from  Bay  v.  Simmons,  owiuj^ 
to  the  different  manner  in  which  the  deposit 
was  entered.  We  do  not  think  it  does.  We 
think  it  is  plain  that  the  intention  of  the  depos- 
itor was  not  to  give  the  deposits  directly  to  the 
children  severally  named  in  them,  but  to  give 
them  through  the  medium  of  as  many  trusts, 
wherein  he,  himself,  should  be  the  trustee  for 
them;  and,  the  deposits  being  deposits  of 
mone^  or  personalty,  we  know  of  no  technical 
rule  which  prevents  our  construing  them  ac- 
cording to  their  essential  character,  as  deter- 
mined by  the  intention. 

Deposits  in  this  form  appear  not  to  be  un- 
common in  this  State,  and  have  been  treated 
by  this  court  in  a  previous  case  as  deposits  in 
trust.  It  follows  that  the  aforesaid  Samuel, 
Robcirt  and  Anna  are  entitled  to  have  the 
money  deposited  for  them,  and  to  hold  it  as 
their  own,  without  accounting  for  it  in  the 
settlement. 

The  said  Willie  J.  is  also  entitled  to  the 
money  deposited  for  him,  with  the  interest 
which  has  accrued  thereon,  both  under  the 
oricnual  and  later  forms  of  deposit;  for,  the  de- 
posit having  been  kept  entire,  we  think  it  is 
fair  to  suppose  that  the  purpose  was  simply  to 
transfer  it  from  one  bank  to  the  other  without 
violating  the  trust 

The  trust  having  once  been  completely  con- 
stituted, the  trustee  had  no  power  to  revoke  it 
The  declaration  of  the  trustee  to  the  benefici- 
aries, as  above  stated,  shows  that  he  under- 
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stood  it  to  be  completely  constituted,  and  is 
consistent  with  tlie  sugg^on  that  the  deposits 
were  made  in  the  form  of  trusts,  to  evade  any 
rule  of  the  bank.  The  case  stated  does  not 
show  that  there  was  any  rale  of  the  bank  lim- 
iting the  deposits. 

We  think  the  f  oregoinff  sufficiently  answers 
the  questions  propoundea  by  the  case  stated. 


8TATB  OF  RHODE  ISLAND,   Benjamin 
H.  CHILD,  GmpiainaTU: 

V, 

Patrick  H.  COLLIJSra 

A  blcycleii  a  earriace  or  a  vehiole  within 
the  meaning  of  Khodelslatfd  Puhllo  Statutes, 
chap.  06,  fi  1,  requiring  every  person  traveling 
with  any  oarrlage  or  other  vefaloJe  on  meeting 
any  other  person  so  traveling  on  any  highway  or 
bridge  to  pasB  on  the  right  of  the  oenter  of  the 
traveled  part  of  the  road. 

(December  21, 1S8B.) 

ON  respondent's  exceptions  to  the  Court  of 
Common  Pleas.     Overrulsd, 

This  was  a  complaint  brought  on  Public 
Statutes,  chap.  66,  ^  1,  2,  makmg  every  per- 
son traveling  with  a  carriage  or  other  vehicle 
upon  a  highway,  who  meets  another  person  so 
traveling  and  fails  to  turn  to  the  right,  liable 
to  fine  and  for  the  damages  resulting  from  his 
neglect 

Respondent  was  driving  an  express  wagon 
on  one  of  the  highways  in  the  City  of  Providence 
on  the  left  of  the  traveled  pait  of  the  road 
when  he  met  colnplainant  riding  a  bicycle. 
Respondent  willfully  neglected  to  seasonably 
drive  to  the  right  and  the  wagon  and  bicycfe 
came  into  coUSeion. 

The  complaint  was  tried  in  the  6th  District 
Court  and  respondent  was  adjudged  guilty,  and 
he  appealed  to  the  court  of  common  pleas 
where  he  was  again  convicted;  and  he  brought 
the  case  to  this  court  on  exceptions. 

Nora— flee  Mercer  y.  Oorbln,  anU,  p.  fSL 


Mr,  Rathbone  Gardner  for  respondent. 

lUasri.  Nicholas  Van  Slarek*  Oity  Solicit- 
cr,  and  Cyma  M.  Van  Slyek,  Aut.  Ci^ 
SoUoitor,  for  the  State: 

In  Taylor  v.  Goodwin,  L.  R  4  Q.  B.  DIv. 
238,  under  a  statute  inflicting  a  penalty  up  i 
"  any  person  riding  any  horse  or  beast  or  driv- 
ing any  sort  of  carriage,"  riding  or  driving 
"  the  same  furiously  so  as  to  endanger  the  life 
and  limb  of  anjr  person,"  a  bicycle  was  held  to 
be  a  carriage  within  the  meaning  of  the  Act 

In  WiUiams  v.  EUts,  L.  R.  6  Q.  B.  Div.  175, 
the  same  court  held  that  a  bicyde  was  not  a 
carriage  within  the  meaning  of  an  Act  fixing 
the  rate  of  toll  for  vehicles  moved  by  steam  or 
power  other  than  that  of  horses,  and  the  court 
distinguished  this  case  from  Taylor  v.  Goud- 
toin. 

Per  Curiam: 

The  question  raised  hj  the  exceptions  is 
whether  a  bicycle  is  a  carriage  or  vehicle  with- 
in the  meaning  of  Public  Statutes  Rhode  Ibland, 
chap.  66,  ^  1,  which  enacts  that  "  Every  per- 
son traveling  with  any  carriage  or  other  Yehl- 
cle,  who  sliall  meet  any  other  person  so  travel- 
ing on  any  highway  or  bridge,  shaU  seasonably 
drive  his  carriage  or  Yehicle  to  the  right  of  the 
center  of  the  traveled  part  of  the  roaa,  so  as  to 
enable  such  person  to  pass  with  his  carriage  or 
vehicle  without  interference  or  interruption." 

We  are  of  the  opinion  that  it  is  a  carriage  or 
Tehicle  which  cames  a  person  mounted  upon 
it,  and  which  is  propelled  and  driven  by  him. 

The  word  vehicle  is  certainly  broad  enoueh 
to  include  any  machine  which  is  used  and  driv- 
en on  the  traveled  part  of  the  highway  for  the 
purpose  of  conveyance  ui)on  the  highway. 
The  purpose  of  the  section  is  to  prevent  acci- 
dent or  collision;  and  such  accident  or  collision 
may  happen  from  a  bicycle  and  other  carriage 
meeting,  unless  the  rule  laid  down  in  the  seo- 
tion  is  observed. 

In  Tatflor  v.  Goodwin,  L.  R  4  Q.  B.  Div. 
d28,  it  was  decided  that  a  bicnrde  is  a  carriage, 
within  the  Act  which  forbids  the  drivineof 
any  sort  of  carriage  "  furiously,  so  as  to  en&n- 
ger  the  life  or  linib  of  any  passenger." 

Excefptions  overruled,  and  ease  remitted  to 
Oourt  ofOommon  Pleas  for  sentence. 
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Benjamin  S.  MILLS,  Executor,  etc.,  Respt., 

e. 

Daniel  R  DAYIS  et  al.,  Admrs.,  etc.,  Appts. 

(....17.  7.....) 

1.  The  flndlng  of  a  referee  in  fikvor  of  the 
genuineness  of  a  promissory  note  upon 
which  the  suit  is  brought  to  conclusive  upon  the 
court  of  appeals  If  there  was  enough  evidence  be- 
fore him  to  call  for  his  opinion  upon  that  subject. 

t.  The  Statute  of  limitations  begins  running 
against  a  promissory  note  payable  on  demand  and 
bearing  Interest,  at  its  date. 

8.  The  Ibct  of  the  eadstenoe  of  such  a  pay- 
ment of  interest  as  will  take  a  demand  out  of 
the  Statute  of  limitations  may  be  proved  by 
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parol  the  same  as  it  could  before  an  acknowledg- 
ment or  a  new  promise  was  required  to  be  In 
writing. 


i.To  render  an  indorsement  or  memo- 
randum of  part  payment  upon  a  prom- 
issory note  admissible  In  evidence  as  show* 
ing  a(»:nowledgment  of  debt  and  to  rebut  the 
presumption  of  its  payment  arising  from  lapse  of 
time  it  must  appear  to  have  been  made,  before  the 
Statute  of  Limitations  can  have  operated. 

6.  Unless  the  last  memorandum  of  a  pay- 
ment of  interest  upon  a  note  otherwise  barred 
by  the  Statute  of  limitations  was  made  within  six 
years  of  the  death  of  the  obligor  no  action  can  be 
maintained  on  the  note  against  his  administra- 
tor. 

A.  In  a  suit  upona  promissory  note  by  the 
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executor  of  the  deoeaaed  payee  against  tbe 
maker's  adminlslrator*  under  the  Code  of  Olyll 
Procedure,  §  fl80i»  which  ptohfUts  "aparty  orper- 
son  interested  In  the  event  **ftom  testifying  In 
bis  own  behalf  against  the  executor  of  a  deceased 
person  concerning  a  peisonal  transaction  between 
himself  and  decedent,  neither  plaintiff  nor  his 
wife  can  testify  as  to  the  length  of  time  he  had 
posMBSion  of  the  note  or  that  indorsements  there- 
on were  in  his  handwriting  and  made  during  the 
lifetime  of  the  obligor,  where  the  wife  Is  entitled 
to  a  share  of  tbe  proceeds  that  maybe  recovered 
onthenoteu 

(April  1A,IB8Bl) 

APPEAL  by  defendants,  from  a  judgment  of 
the  General  Term  of  the  Supreme  Gourt^ 
Second  Department,  affirming  a  Judgment  of 
tbe  Suffolk  Special  Term  entered  up)n  the  re- 
port of  a  referee  in  favor  of  plaintiff  in  a  pro- 
ceeding to  establish  a  claim  against  a  deoedent'a 
estate.    Bepened. 

The  facts  fully  appear  in  the  opinion. 

Mr.  ThoBUM  J.  tUteh,  for  appellants: 

There  should  be  legal  proof  that  the  indorse- 
ments are  truthful  records  of  the  transactions 
they  purpoee  to  describe. 

MeLaren  v.  McMartin,  86  N.  T.  88. 

The  court  says  in  Botdfoom  t.  BiUingtan,  17 
Johns.  186:  "  Z^rtf  Ellenborough  decided  that 
it  must  be  proved  that  the  indorsements  were 
on  the  bond,  at,  or  recently  after,  the  times 
they  bore  date."  The  evidence  of  the  indorse- 
ments was  improperly  received. 

Code  Civ.  Proa  §  829;  Boseboom  v.  BiUing- 
Um,  17  Johns.  187;  Card  v.  Card,  89  N.  Y.  817; 
Jaequ€$  v.  Mmare,  7  Hun,  676,  60  N.  T.  610. 

A  fact  that  could  not  be  proved  by  a  party 
directly  cannot  be  established  inferentiaily  by 
bis  testimony. 

Grey  v.  Cfrey,  47  N.  T.  664;  MeOotter  v.  Lavh 
renee,  4  Hun,  107;  Johnson  v.  Spiet,  6  Hun, 
468;  MiteheU  v.  MiteheU,  16  Hun,  100. 

Messn.  Strong  ft  Spear,  for  respondent: 

When  the  indorsements  were  made,  the  Stat- 
ute of  Limitations  had  not  attached,  and  the 
making  of  them  was  against  the  interest  of  the 
one  domg  it  The  maker  of  the  note  was  alive 
and  the  note  was  collectible. 

These  facts  are  sufficient  to  make  such  in- 
dorsements evidence;  they  raise  a  question  of 
fact  for  the  Jury. 

Roteboom  t.  BiUingtan,  17  Johos.  182;  Bis- 
Im/Y,  Wightman,  18  Hun,  168;  Whttcomb  v. 
WhiHng,  1  Smith,  Lead.  Cas.  »725. 

The  executor  was  not  disqualified  from  testi- 
fying. His  only  interest  was  his  commission 
as  executor;  that  did  not  disqualify  him. 

B6  WU9on'»  Wia,  4  Cent.  Rep.  769,  108  N. 
Y.  874. 

The  testimonv  objected  to  is  not  to  transac- 
tions with  the  deceased  maker  of  the  note,  but 
solely  to  extraneous  facts;  nor  were  the  indorse- 
ments themselves  personal  transactions  with  the 
deceased  maker. 

Pinney  v.  Orth,  88  N.  Y.  447;  Deniw  v. 
Denize,  110  N,  Y.  562;  Levois  v.  Meritt^^  N. 
Y.  206;  Wadnoorih  v.  Beermans,  86  N.  Y.  689. 

Dajifortlif  c/.,  delivered  tbe  opinion  of  tbe 
court: 

Tbe  claim  which  gave  occasion  for  this  pro- 
ceeding was  a  writing  in  these  words: 
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{800.  Betauket,  Not.  17.  1864. 

For  value  received  I  promiBe  to  pay  to  Olar- 
iflsa  Darling,  or  order,  three  honored  dollars 
on  demand,  with  lawful  interest. 

Elizabeth  Jayne. 

It  does  not  appear  when  Clarissa  Darling,  the 
payee,  died;  but  letters  of  administration  were 
issued  upon  her  estate  July  10, 1871,  and  it  is 
stated  by  counsel  for  respondent  that  the  payer, 
Elizabeth  Jayne,  died  September  10,  1884. 
Some  time  between  that  date  and  the  12th  of 
March,  1886,  the  plaintiff,  as  executor  of  Clar- 
isn  Darling,  presented  the  note  as  a  claim 
against  the  estate  of  Elizabeth  Ja^e  to  her 
executor,  and,  he  doubting  the  Justice  of  it,  a 
referee  was  appointed  to  hear  and  determine 
the  matter. 

Upon  the  trial  it  appeared  that  the  body  of 
the  note  was  written  oy  Marv  Bayles,  formerly 
Mary  Darling,  a  daughter  of  the  payee.  There 
was  enough  evidence^to  call  for  toe  opinion  of 
the  referee  as  ta  the  genuineness  of  the  note, 
and  by  bis  finding  that  fact  is  established. 

But  although  tearii^  interest  and  payable  on 
demand,  the  Statute  or  Limitations  began  run- 
ning at  the  date  of  the  note  (Wentnan  v.  Mo" 
hawk  Ins.  Ch.  18  Wend.  268;  Berrick  v.  Wool- 
wrUm,  41  N.  Y.  681;  McMuHenY.  BaffeHy,  89 
N.  Y.  456);  and  unless  somethinji:  occurred  to 
obstruct  its  passage,  the  bar  fell  in  November, 
1870,  and  if  raised  then,  it  fell  again  in  1876, 
and  again  in  1882,  and  was  well  on  its  way  for 
the  fourth  blow,  when  after  the  expiration  of 
more  than  twenty  years  from  the  time  an  ac- 
tion might  have  been  commenced  upon  the 
note,  it  was,  so  far  as  appears  from  the  testi- 
mony,  for  the  first  time  presented  to  any  per- 
son or  party  concerned  in  its  validity  and  then 
was  doubted  and  disputed. 

The  statute  limiting  the  time  of  enfordng  a 
civil  remedy  declared  that  an  action  upon  a 
contract  must  be  commenced  within  six  years 
after  the  cause  of  action  has  accrued  (Code  Ci7. 
Proc.  g§  880, 882),and  that  in  order  to  take  a  case 
out  of  the  operation  of  these  provisions,  an  ac- 
knowledgment or  promise  in  writing,  signed  by 
the  party  to  be  charged*  is  necessary  (Id,  %  895); 
but  there  is  a  proviso  that  this  enactment  "does 
not  alter  tbe  c^ect  of  a  payment  of  principal 
or  interest."     Idem. 

There  is  no  suggestion  or  pretense  that  by 
any  such  acknowGSgment  or  promise  as  Ihe 
statute  requires  a  new  and  continuing  contract 
was  created,  nor  is  there  any  allegation  or  sug- 
gestion of  payment  of  any  portion  of  princi- 
pal; and  therefore  the  inquiry  before  the  ref- 
eree was  limited  to  the  single  question  whether 
there  had  been  any  such  payment  of  interest 
as  would  take  the  demand  out  of  the  statute. 

That  fact,  if  it  existed,  might  be  proved  in 
the  same  manner  as  before  an  acknowledgment 
or  a  new  promise  was  required  to  be  in  writing. 

The  statute  obangcs  neither  the  nature  nor 
effect  of  part  payment,  nor  does  it  prescribe 
any  new  rule  of  evidence  in  regard  to  it.  It 
merely  recognizes  and  continues  the  rule  as  es- 
tablish^ by  the  previous  decisions  of  tbe 
courts.  First  Nat.  Bank  v.  BalUm,  49  N.  Y. 
166;  Barper  v.  Fairley,  68  N.  Y.  442. 

It  may  still  be  proved  by  parol.  Cleave  v. 
Jones,  6 Exch.  678;  Fintlfat.  Banks.  Ballou, 
supra. 
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There  la  no  testimony  of  that  character  show- 
ing payment.  Although  the  claimant  at  once 
assumed  the  burden  of  showing  that  the  case 
was  freed  from  the  statutory  bar,  the  only 
proofs  of  payment  offered  by  him  were  certain 
writings  upon  the  back  of  the  note,  made  by 
himself  and  reading  as  follows: 

"Interest  paid  on  the  within  note  to  Nov.  17, 
1868.  Clarissa  Darling,  by  B.  8.  H.  Interest 
paid  on  the  within  note  to  Nov.  17,  1870.  In- 
terest paid  on  the  within  note  to  Nov.  17, 1875. 
Interest  paid  on  the  within  note  to  Nov.  17, 
1876.  Interest  paid  on  the  within  note  to  Nov. 
17,  1877.  Interest  paid  on  the  within  note  to 
Nov.  17. 1878." 

An  indorsement  or  memorandum  of  part  pay- 
ment is  held  competent  evidence  for  the  con- 
sideration of  a  jury  as  showing  an  acknowledg- 
ment of  debt,  and  to  rebut  the  presumption  of 
its  payment  arising  from  the  lapse  of  time. 
But  in  order  to  render  such  indorsements  ad- 
missible, it  must  appear  that  when  made  there 
was  a  pecuniary  interest  with  which  they  were 
at  variance. 

It  was  therefore  held  in  Baseboom  v.  Billing- 
ton,  17  Johns.  182,  that  to  make  such  indorse- 
ment admissible  it  must  be  proven  to  have  been 
made  before  the  presumption  of  payment  at- 
tached. Nothing  less  has  been  required 
from  the  day  of  that  decision  to  the  present 
time,  and  the  case  is  decisive  in  favor  of  this 
appeal.  The  note  then  in  suit  was  dated  on 
the  9th  of  January,  1808,  payable  in  two  years. 
An  action  was  brought  upon  it  in  1817,  and  the 
Stntute  of  Limitations  was  interposed  as  a  de- 
fense. 

Upon  the  trial  the  plaintiff  offered  to  prove 
an  indorsement  on  the  note  in  his  own  hand- 
writing, dated  October  18,  1811,  acknowledg- 
ing the  receipt  of  $30,  in  part  payment  of  the 
note.  This  was  objectea  to  and  excluded. 
The  defendant  had  a  verdict  and  the  plaintiff 
brought  a  writ  of  error. 

Spencer,  Ch.  </.,  states  the  question  to  be 
"whether  an  indorsement  of  a  payment  on  a 
promissory  note,  in  the  handwriting  of  the 
payee,  without  any  other  evidence  of  the  fact 
of  payment,  ought  to  have  been  submitted  to 
the  jury  as  proof  of  the  payment,  and  there- 
by to  take  the  case  out  of  the  operation  of  the 
Statute  of  Limitations."  And,  after  a  discus- 
sion of  the  matter  upon  principle  and  author- 
ity, says:  "An  indorsement,  therefore,  on  a 
bond  or  note,  made  by  the  obligee  or  promisee, 
without  the  privity  of  the  debtor,  cannot  be 
admitted  as  evidence  of  payment  in  favor  of 
the  party  making  such  indorsement,  unless  it 
be  shown  that  it  was  made  at  a  time  when  its 
operation  would  be  against  the  interest  of  the 
party  making  it  If  such  proof  be  given,  it 
would,  I  think,  be  good  evidence  for  the  con- 
sideration of  the  jury," 

Something  more,  then,  is  needed  than  the 
indorsement  even  to  carry  the  case  to  the  jurv. 
It  must  appear  to  have  lieen  made  by  a  credit- 
or, and  at  a  time  when  he  had  no  motive  to 
give  a  false  credit,  and  at  least  before  the  Stat- 
ute of  Limitations  can  have  operated  {Head  v. 
Htird,  7  Wend.  409;  Hulbert  v.  MeM,  20  Hun, 
469;  Briggi  v.  Wilson,  5  I>eG.  M.  &  G.  12),  and 
even  then  it  is  for  the  jurv  to  sav  whether  the 
payment  was  in  fact  made;  and  they  may  in- 
quire, among  other  things,  whether  upon  the 
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whole,  the  interest  of  the  creditor  may  not  be 
promoted  rather  than  impaired  by  giving  effect 
to  the  indorsement,  and,  if  so,  reject  it  alto- 
gether. 

In  the  case  at  bar  it  is  at  this  point  that  the 
plaintiff's  case  fails.  Of  itself  neither  indorse- 
ment has  any  tendency  to  show  when  it  was 
made.  It  would  be  eaually  true  whether  on  a 
particular  17th  day  of  November,  or  at  any  other 
time.  It  recites  or  declares  a  fact,  and  is  con- 
sistent as  a  narrative  of  a  past,  or  an  assertion 
of  a  present^  act.  Each  might  have  been  made 
after  the  time  when  the  statute  had  taken 
effect  Nor  is  there  extrinsic  proof  of  the  time 
when  the  indorsements  were  made,  nor  evidence 
of  explanatory  circumstances. 

The  plaintiff,  under  an  objection  grounded 
on  section  829,  and  to  which  I  shall  later  on 
refer,  says  the  note  came  into  his  possession 
as  a  part  of  the  estate  of  Clarissa  Darling,  de- 
ceased, and  that  the  indorsements  of  interests 
are  in  his  handwriting.  He  was  asked  by  bis 
counsel,  "Were  all  the  indorsements  made  by 

?ou  durinff  the  lifetime  of  Elizabeth  Jayner' 
*he  question  was  oblected  to  by  the  defend- 
ant, on  the  grounds  that  (1)  it  was  leading,  ^2) 
was  a  declaration  in  his  own  favor,  and  (8)  in- 
admissible under  section  829.  He  answered: 
"They  were." 

The  wife  of  the  plaintiff  was  a  daughter  of 
the  deceased,  and  as  such  entitled  to  a  third  of 
whatever  should  be  received  upon  the  note. 
She  testified  to  having  "seen  the  note  from  year 
to  year  since  her  mother's  death."  Asked  by 
plaintiff's  counsel,  "Have  you  seen  the  writing 
on  the  back  of  this  paper?"  answered  "Yes 
sir."  Again  asked,  "Did  you  see  those  writ- 
ings from  time  to  time  as  they  were  made?" 
Answered,  "Yes  sir."  Again,  "Were  they  all 
made  during  the  life  of  Elizabeth  Jayne?" 
Answered,  "Yes  sir."  Asked,  "The  money 
which  was  indorsed  as  received  on  that  note, 
did  any  of  it  go  to  you?"  Answered,  "Yes, 
my  share."  Question,  "vVhen  did  you  re- 
ceive the  last  money  on  it?"  Answer,  "I  don't 
remember."  She  says:  "I  know  when  the  dif- 
ferent indorsements  were  made,  only  by  the 
note.  The  note  tells  how  many  different  in- 
dorsements there  are  on  it  I  have  no  knowl- 
edge of  it,  nothins  but  the  note." 

Although  gresLuy  aided  by  a  cross  examina- 
tion which  gave  full  opportunity  to  her  to  in- 
dulge in  inference  and  imagination,  it  could 
hardly  be  said  that  she  knew  anything  of  the 
matter  inquired  of,  except  from  the  plaintiff, 
her  husband,  either  as  to  the  indorsements  or 
the  receipt  of  money.  It  is  enough,  however, 
that  the  witness  is  silent  as  to  when  the  last  in- 
dorsement was  made.  And  that  is  really  the 
only  one  of  importance  in  this  inquiry.  Unless 
that  was  made  within  six  years  of  the  death  of 
the  maker  of  the  note,  the  rest  are  of  no  mo- 
ment 

But  aside  from  these  considerations,  and  in 
view  of  the  statute  (Code,  g  829)  which  pro- 
hibits "a  party  or  person  interested  in  the 
event"  from  testifying  in  his  own  behalf  or  inter- 
est against  the  executor  of  a  deceased  person 
concerning  a  personal  transaction  between  him- 
self and  the  testator,  the  plaintiff  was  improp- 
erly allowed  to  testify  as  to  the  length  of  time 
he  had  held  possession  of  the  note,  or  that  the 
indorsements  on  the  note  were  in  his  hand  writ- 
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ing  and  made  during  the  lifetime  of  the  testa- 
trix. 

Each  drcumstance  had  a  material  bearing 
upon  the  issue,  and  each  -was  Important  only 
because  it  was  a  transaction  to  which  the  deced- 
ent was  a  party — ^to  the  first  as  acquiescing 
in  the  conticued  possession  of  the  note,  and 
thereby  permitting  an  implication  of  its  valid- 
ity, and  to  the  other  as  payor  of  the  money 
ret'crred  to  in  the  indorsement  Unless  that 
money  was  paid  by  her,  or  the  indorsement 
made  with  her  implied  assent,  it  was  of  no  sig- 
nificance. 

It  was  also  error  to  allow  the  evidence  of 
Cathaiine,  the  wife  of  thf^  plaintiff.  She  was 
the  daughter  of  the  payee  of  the  note,  the  plaint- 
iff's testatrix,  and,  to  the  extent  of  one  third 


of  the  amount,  entitled  to  share  in  the  recoy  ery. 
She  was  therefore  a  person  interested  in  the 
event  of  the  proceeding.  The  same  remark 
anplies  to  Mary  Bayles.  She  was  a  daughter 
of  the  payee,  a  sister  of  the  preceding  wUness 
and  personally  interested  in  like  manner.  Ex- 
cept for  the  testimony  of  these  three  witnesses 
— the  plaintiff  and  the  two  daughters  of  his 
testatrix — ^there  would  have  been  no  evidence 
to  suggest  even  a  liability  upon  the  note.  No 
part  of  it  was  competent,  and,  because  of  its 
admission  and  the  other  errors  above  referred 
to,  tJis  judgment  of  the  court  below  should  be  re- 
versed, and  a  new  trial  granted;  costs  to  abide 
the  event. 
All  concur  except  Earl»  cTl,  not  voting 
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1.  A  note  in  which  ''the  Direetors  of  the 

Jonesville  ft  Glencoe  Turnpike  Road  promise  to 
pey/^  et€.,  aliened  with  the  names  of  Individuals 
without  any  olllcial  desiirnation,  and  which  does 
not  show  that  the  president  of  the  oomi>any 
united  in  its  execution,  must  be  regarded  upon 
Its  face  08  the  undertaking  of  the  parties  whose 
names  are  appended  to  It  as  obllgorq. 

2.  The  question  of  individual  or  corpor- 
ate lialiility  '°  <^°  action  against  the  signers 
of  a  note  which,  on  its  face,  must  be  regarded  ns 
their  individual  undertaUng*  must  be  raisod  by  a 
proper  answer,  and  not  by  demurrer* 

(February  21, 1889.) 

APPEAL  bj  plaintiff,  from  a  Judgment  of 
the  Circuit  Court  of  Owen  County,  sustain- 


ing a  demurrer  to,  and  dismissing  the  petition 
in,  an  action  upon  a  promissory  note.  Reversed, 
The  fncts  sufficiently  appear  in  the  opinion 
Afr,  J.  J,  Landram  lor  appellant 
Mr.  J,  W,  Greene  for  appellees. 

Holt*  J.,  delivered  the  opinion  of  the  court. 

The  appellant,  R.  McKensev,  as  the  assignee 
of  the  obligation,  seeks  to  obtain  a  personal 
judgment  upon  this  note: 

Jonesville,  Ky.,  Aug.  13,  1879. 
The  directors  of  the  Jonesville  and  Glencoe 
Turnpike  Road  promise  to  pay  to  Andrew 
Hearne  two  hundred  dollars;  this  note  bearing 
ten  per  cent  until  paid.        J.  W.  Edwards, 

G.  W.  Hcrndon, 
Joseph  Brock, 
J.  L.  Greene, 
Lemuel  Beatty, 
John  McEcnsey. 


VomL— Corporation;  directors  persondUy  lUiblc  on 

fheikr  eontracL 

If  persons  without  authority  undertake  to  make 
a  written  contract  for  another  they  will  be  person- 
ally liable  provided  It  contains  apt  words  to  charge 
them  with  a  personal  undertaking  after  rejecting 
expressions  descriptive  of  their  assumed  agency. 
Weare  v.  Gove,  44  N.  H.  190;  UnderhUl  v.  Gibson,  2. 
N.  H.  862:  Moor  v.  Wilson,  aS  N.  H.  882. 

The  directors  of  a  Joint  stock  company  are  per- 
sonally liable  on  a  note  made  by  them  for  the  com- 
iniuy,  and  the  words  "  Jointly  and  severally  ^  are 
equivalent  to  Jointly  and  personally.  H^Uey  v. 
Su>ry,  8  Bzch.  8. 

So  they  will  be  personally  liable  as  drawers  of  biUs 
of  exchange  (Hicks  v.  Hinde,  9  Barb.  628;;  or  as  ac- 
ceptors of  bills  of  exchange.  Blawson  v.  Lorlng,  5 
Alien.  840. 

A  promissory  note  signed  "^Independence  Mfg. 
Co.,*^  and,  directly  underneath,  '*B.  I.  Brownell, 
Pres.,"  with  nothing  to  show  that  Brownell  was 
president  of  the  Independence  Manafacturlng  Com- 
pany, was  held  to  bind  Brownell  personally.  Heff- 
ner  v.  Brownell,  70  Iowa,  COL 

A  promissory  note  signed  **L.,  TreasV  HalloweQ 
Oat-  Light  Co.,*^  and  saying  **We  promlse,^^  Is  the 
cote  of  the  Individual.  Mcdure  v.  Idvermore,  8 
Kew  Eng.  Rep.  41,  78  Maine,  890. 

Corporations  can  do  no  acts  except  such  as  are 
Author  .'zed  by  its  charter.  Bwlng  v.  Toledo  Bank 
ft  Trust  Co.  1  West.  Bep.  84, 48  Ohio  St  8L 

^  L.  R  A. 


"No  person  has  the  right  to  rely  on  the  statements 
of  an  agent  of  a  corporation  concerning  his  own 
agency.  Bond  v.  B.  Co.  6  West.  Bep.  681,  82  Mioh. 
048. 

The  corporation  Is  not  estopped  by  statements  of 
its  agent  clothed  with  limited  statutory  powers. 
Union  School  Twp.  v.  "First  Nat.  Bank,  1  West.  Rep. 
107,  note,  102  Ind.  478;  Flatter  y.  Elkhart  Co.  1  West 
Bep.  246, 108  Ind.  800. 

A  person  cannot  shield  himself  from  liability  by 
showing  that  he  acted  as  the  agent  of  another  un- 
less he  avowed  himself  such,  or  unless  the  fact  was 
known  to  him  with  whom  he  contracted.  Brock- 
way  V,  Allen,  17  Wend.  40. 

It  is  not  enough  to  aver  that  one  signed  as  agent 
or  **ln  the  capacity  of  agent**  White  v.  Skinner, 
18  Johns.  807. 

It  should  be  averred  that  the  corporation  ap- 
pointed the  person  agent  for  the  purpose  of  doing 
the  act   Taft  v.  Brewster,  9  Johns.  834. 

Where  the  contract  importa  on  its  face  that  per- 
sons signing  a  contract  as  agents  for  the  corpora- 
tion are  to  be  personally  bound,  they  are  personally 
Uable.    Brockway  v.  Allen,  17  Wend.  40. 

The  presumption  Is  that  officers  of  a  corporation 
act  within  their  powers;  and  a  draft  accepted  by 
the  treasurer  of  a  corporation  Is  presumed  to  be 
properly  accepted  by  'the  oorporatlon«  in  the  ab- 
sence of  evidence  of  firaud  or  illegality.  Credit  Co. 
V.  Howe  Maohine  Oow  8  New  Bng.  Bep.  661, 64  Conn. 
1 897. 


See  also  16  L.  R.  A.  143. 
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Tbe  petition  is  in  the  osnal  form,  when  based 
upon  a  promiasoiy  note.  A  demurrer  was  sus- 
tiuned  to  it,  and  toe  action  dismissed,  upon  the 
ground  that  the  writing  is  the  obligation  of  the 
corporation,  and  not  of  the  signers  as  indi- 
Yidualfl. 

We  find  no  case  decided  by  this  court  where 
the  obligation  sued  upon  was  exactly  similar. 

In  the  cases  of  Trask  v.  Roberts,  1  B.  Mon. 
201,  and  Whitney  v.  Sudduth,  4  Met.  (Ey.)^6, 
the  promise  of  the  defendants  to  pay  was  both 
Joint  and  several.  The  obligations  were  clearly 
of  this  form,  and  the  cases  were  made  to  turn 
upon  this  point,  as  it  was  held  that  the  several 
promise  could  not  be  otherwise  than  personal. 

The  case  of  TatceU  v.  Dodd,  8  Bush.  581,  is 
distinguishable  from  th^  one  now  before  us. 
In  that  case  the  obligation  reads  thus: 

Twelve  months  after  date,  the  president  and 
directors  of  the  Hustoneville  and  Bradfords- 
ville  Turnpike  Road  Oompany  will  pay  Leroj 
Yowell  twelve  hundred  dollars  for  value  re- 
ceived, at  six  per  cent  interest  from  date,  this 
16th  of  November,  1866.    F.  J.  Dodd,  Pres,, 

James  Towell» 
Jas.  J.  Drye, 
M.  P.  Dire, 
Wm.  L.  McCain. 

It  was  held  to  be  Che  obligation  of  the  oom- 
pany. The  differences  between  it  and  the 
writing  now  in  question  are  italicised  above. 
It  does  not  appear  that  the  president  of  the 
company  united  in  the  execution  of  this  one. 
This,  however,  mav  not  be  materiaL  The 
record  does  not  discioee  whether  it  is  so  or  not 
The  word  company ,  however,  does  not  appear 
in  it,  and  no  of&cud  designation  is  annexed  to 
the  name  of  any  one  of  the  signers. 

Upon  the  other  hand,  no  personal  pronouns 
or  words  expresslv  indicating  a  personal  lia- 
bility are  used.    Ko  action  could,  however. 


have  been  maintained  upon  it  against  the  cor- 
poration without  an  averment  of  mistake  oi 
fraud  in  its  execution.    No  oompany  is  men 
tioned.    Upon  the  face  of  the  note  there  is  no 
one  to  sue  but  the  makers  of  it. 

A  petition  founded  upon  it  aflninst  the  corpo- 
ration would  not  have  been  sumcient,  if  drawn 
in  the  usual  form  of  one  upon  a  note.  It  would 
have  been  necessary  to  aver  a  mistake  in  its 
execution,  and  ask  a  reformation  of  the  obliga- 
tion. The  party  would  have  been  compelled 
to  set  up  the  omission  as  a  mistake  in  Uie  draft- 
ing of  the  note,  and  that  by  inadvertence,  or 
for  some  other  reason,  it  did  not  show  tbe  real 
and  true  obligor. 

The  face  of  the  obli^tion  does  not  show 
that  the  corporation  received  the  consideration, 
or  that  it  was  applied  to  its  benefit;  and  an  ac- 
tion could  not  be  maintained  upon  it  against 
the  corporation  without  averring,  and  proving, 
if  denied,  that  it  was  executed  and  received  as 
its  obligation,  and  that  by  a  mutual  mistake  in 
its  execution  this  fact  was  not  made  to  appear. 

Upon  the  face  of  the  note  the  corporation  is 
not  prima  fade  liable.  It  cannot  properly  bo 
said  that  upon  its  face  it  purports  to  be*  the 
note  of  the  oompany.  The  ''company"  does 
not  promise  to  pay  it 

As  it  would  have  been  necessary  to  make 
these  independent  averments  to  maintain  an 
action  against  the  corporation  upon  it,  it  neces- 
sarily results  that  the  writinff  must  upon  its 
face  be  regarded -as  the  undertaking  of  the 
parties  whose  names  appear  to  it  as  obligors; 
and  the  question  of  individual  or  corporate 
liability  must  be  raised  by  a  proper  answer, 
and  not  by  demurrer.  Pick  v.  whUe^  78  Ky. 
248. 

Judament  reoemed,  and  cause  remanded,  with 
directions  to  overrule  the  demurrer,  and  for 
further  proceedings  consistent  with  this  opin* 
ion. 


INDIANA  BUPRBMB  COURT. 


Bx  Parte:        

John  lu  GRIFFITH8,  Reporter  of  the 
Supreme  Court 

( lnd....j 

L  The  prepar»tioii  of  the  syllabi  of  Judlolal 
decisions  Is  an  essential  part  of  the  reporter's 
work  which  the  Leffislature  cannot  compel  the 
judges  to  perform,  especially  under  a  State  Con- 
Btltatlon  which  provides  that  no  judge  shall  be 
allowed  to  report  decisions. 

2.  The  Supreme  Court  of  Tndiana  will 
^^▼e  Jnd^^ent  upon  the  Talklity  ef  a 
statute  requiring^  the  jadgem  to  make 
syllabi  of  epinions  when  the  question  is  pre- 
sented upon  a  petition  of  the  reporter  of  the 
court,  since  the  question  directly  concerns  the 
rights,  powers  and  functions  of  the  court,  and  no 
other  tribunal  cau  determine  it. 

(March  Ifi,  1880.) 

PETITION  of  the  Reporter  of  the  decisions 
of  the  Supreme  Court  invokins;  Judgment 
upon  the  validity  of  the  Act  of  March,  1889, 

B  L.  a  A. 


providing  inter  alia  that  the  Supreme  Court 
shall  prepare  syllabi  of  its  opinions.  Act  de- 
clared invalid, 

Messrs.  Browder  A  CUITord  and  John 
L.  Griffiths  for  petitioner. 

Elliott*  CJi,  J,,  delivered  the  opinion  of  the 
court: 

The  reporter  of  the  decisions  of  this  court 
flies  this  petition  invoking  judgment  upon  tbe 
validity  of  the  Act  of  March,  1889.  Among 
other  provisions,  that  Act  contains  the  follow- 
faig: 

"Opinions  involving  no  disputed  principles 
of  law  or  equity  or  rule  of  practice,  and  no 
question  except  as  to  whether  the  verdict  or 
decision  is  sustained  by  sufficient  evidence,  or 
is  contrary  to  the  evidence,  shall  be  printed  in 
brevier  type  without  analysis  or  syllabus.  The 
index  and  tables  of  cases  f^hall  be  subject  to  tbe 
supervision  and  direction  of  the  supreme  court 
It  shall  be  the  duty  of  the  supreme  court  to 
make  a  syllabus  of  each  opinion,  except  as 
hereinbefore  provided." 

If  the  Act  assumed  to  require  the  Judges  of 
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the  supreme  court  to  perform  the  duties  of  the 
clerk  by  prepariu^  entries,  or  to  discbarge  the 
duties  of  the  shenfl  by  preparing  returns  for 
him,  we  suppose  no  one  would  hesitate  to  de- 
clare it  void.  The  fact  that  the  officer  whose 
duties  the  Act  assumes  to  direct  the  judges  to 
perform  is  the  reporter,  and  not  the  clerk  or 
the  sheriff,  can  make  no  difference.  Neither 
shade  nor  sembhince  of  difference  can  be  dis- 
cerned by  the  keenest  vision  between  the  cases 
tnstanced  by  way  of  illustration  and  the  real 
case.    The  principle  which  rules  is  this: 

Judges  cannot  be  required  to  perform  any 
other  than  judicial  duties.  Thi8  is  a  rudimenttu 
principle  of  constitutional  law.  To  the  science 
of  jurisprudence  it  is  as  the  axiom  that  "The 
whole  is  equal  to  all  its  parts"  is  to  the  science 
of  mathematics.  There  is  no  contrariety  of 
opinion  upon  this  subject  There  is  no  tinge 
or  reason  for  asserting  a  diffei'ent  doctrine. 
We  quote  Judge  Cooley's  statement  of  the 
principle,  although  it  is  found  in  a  book  intend- 
ed for  beginners,  because  it  expresses  the  rule 
clearly  and  tersely.    This  is  his  statement: 

''Upon  judges  as  such  no  functions  canr  be 
imposed  except  those  of  a  judicial  nature." 
Const.  Law,  R3. 

The  authorities  upon  this  point  are  many 
and  harmonious:  llayhurrCB  Ccue,  2  U.  S.  2 
Dall.  409  n.  [1  L.  ed.  4861;  U,  8.  v.  Ferreira, 
54  U.  8.  18  How.  40  n.  [14  L.  ed.  42];  State, 
Auditor,  v.  R.  Co.  6  Kan.  500:  Coie  of  Super- 
ti90T9  of  Election,  114  Mass.  247;  Beeey,  Water- 
town,  86  U.  8.  19  Wall.  107  122  L.  ed.  72]; 
Heine  v.  Lnee  Oomre.  86  U.  8.  19  Wall.  655 
[22  L.  ed.  2SSS};  Smith  y.  8trot1i0r,  68  Cal.  194, 
8  West.  Coast  jRep.  428;  Bwyoyne  y.  SanFran- 
cieco  Co,  5  Cal.  9;  People  y.  JVeoada,  6  Cal.  148; 
Hofdehburgh  y.  Kidd,  10  Cal.  402;  McLean  Co. 
Precinct  y.  Depoeit  Bank,  81  Ey.  254;  StaU  y. 
Toung,  29  Minn.  479;  Shepherd  y.  [Oitff  (W. 
Va.)  4  8.  E.  Rep.  685. 

llie  preparation  of  the  syllabi  is  an  easential 
part  of  the  reporter's  work.  Head  notes  may 
be  copyrighted,  but  the  opinions  of  the  court 
cannot  be.  The  syllabi  or  head  notes  may  be 
copyrighted  because  they  are  the  work  of  the 
reporter  and  not  of  the  judges.  The  work  is 
essentially  and  intrinsically  ministerial,  and 
therefore  cannot  be  performed  by  the  judges 
or  the  court. 

The  soundness  of  the  rule  stated  bjy  Judge 
Cooley  is  beyond  controyersy,  and  it  fa  hardly 
necessary  to  go  further  since  it  is  conclusive 
here;  but  the  proyisionsof  our  Constitution  are 
so  clear  and  decisiye  that  we  can^t  forbear 
referring  to  thenL  These  proyisions  are  found 
in  article  7,  and  read  thus: 

'*8ection  5.  The  pupreme  court  shall,  upon 
the  decision  of  eyery  case,  ^ye  a  statement  in 
writing  of  each  question  arising  in  the  record 
of  such  case,  and  the  decision  of  the  court 
thereon. 

"8ection  6.  The  General  Assembly  shall 
proyide,  by  law,  for  the  speedy  publication  of 
the  decisions  of  the  supreme  court  made  under 
this  Constitution;  but  no  judge  shall  be  allowed 
to  report  such  decisions.'' 

These  proyisions,  when  read  in  connection 
with  section  1  of  article  8,  distributing  the 
powers  of  goyemment^  and  section  1  of  article 
7,  lodging  the  whole  Judicial  power  of  the 
State  in  the  courts,  make  it  perfectly  dear  that 

S  li.  R.  A.. 


the  Legislature  cannot  impose  any  of  the  duties 
of  the  reporter  upon  the  judges  of  the  supreme 
court. 

8ection  6  defines  the  duties  of  the  court,  and 
to  these  duties  the  Legislature  can  make  no  ad- 
ditions. The  last  clause  of  section  6  is  a  posi- 
tiye  prohibition,  and  no  Judge  can,  without  an 
open  defiance  of  the  Constitution  he 'has  sworn 
to  support,  take  upon  himself  the  duties  of  the 
reporter. 

The  principle  which  controls  here  has  been 
asserted  and  applied  by  this  court.  By  force 
of  this  principle  the  Act  of  1875,  concerning 
the  office  of  reporter,  was  ayerthrown.  Judge 
Buskirk,  in  speaking  of  the  decision,  says  it 
was  the  unanimous  judgment  of  the  court 
Buskirk,  Pr.  12. 

That  learned  Judge  discusses  the  question  at 
length  and  yery  clearly  proyes  that  the  Legis- 
lature has  no  power  to  rejquire  the  judges  to 
exercise  any  of  the  f  imctions  of  the  office  of 
reporter.  There  are  many  decisions  asserting 
and  enforcing  the  general  principle  inyolyea 
here.  It  is  indeed  eyerywhere  agreed  that 
constitutional  courts  are  not  subject  to  the  will 
of  the  Legislature,  for,  as  said  in  Wright  v. 
Defreee,  8  Ind.  298:  "The  powers  of  the  three 
departments  of  goyemment  are  not  merely 
equal;  they  are  ezdusiye  in  respect  to  the  duties 
assigned  to  each.  They  are  absolutely  inde- 
pendent of  each  other." 

In  the  case  of  Houeton  y.  WilUatM,  18  CaL 
24,  the  court,  speaking  by  Field,  /.  (now  one 
of  the  Justices  of  the  8upreme  Court  of  the 
United  8tatefl),  said:  ''The  truth  is,  no  such 
power  can  exist  in  the  legislatiye  department^ 
or  be  sanctioned  by  any  court  which  has  the 
least  respect  for  its  own  dignity  and  independ- 
ence. In  its  own  sphere  of  duties  this  court 
cannot  be  trammeled  by  any  legislatiye  restric- 
tions. Its  constitutional  duty  is  discharged  by 
the  rendition  of  decisions." 

The  8upreme  Court  of  Arkansas,  discussing 
the  general  subject,  cites  with  approyal  the  case 
of  Sotieton  y.  WiUiame,  and  says,  of  the  con- 
stitutionid  right  of  the  court,  that:  ''The  legis- 
latiye department  is  incompetent  to  touch  it." 
Vaughn  Y.  Harp,  49  Ark.  160. 

In  a  recent  decision  of  our  own  it  was  ^M: 
"It  is  true  tiiat  the  judiciary  is  an  independent 
department  of  the  goyemment  exclusively  in- 
yested  by  the  Constitution  with  one  element  of 
soyereignty,  and  that  this  court  receiyes  its 
essential  and  inherent  powers,  rights  and  juris- 
diction from  the  Constitution,  and  not  from  the 
Legislature."    Smpihe  y.  Bosteell,  20  N.  E.  268. 

Of  the  many  other  cases  sustaining  this  doc- 
trine we  cite:  Little  y.  State,  90  Ind.  838,  and 
authorities  cited,  46  Am.  Rep.  224;  Sanders  y. 
State,  86  Ind.  818;  S/ioult2  y.  McPheetere,  79 
Ind.  873;  Nealie  y.  Dicks,  72  Ind.  874;  Qreen- 
ouffh  y.  Greenough,  11  Pa.  498;  Chandler  y. 
Naeh,  5  Mich.  409;  Hawkins  y.  Oowrnar,  1 
Ark.  670;  Re  Janitor  of  Supreme  Ct,  85  Wis. 
410;  Speigia  y.  People,  87  HI.  595;  iZfe  r<^rle 
Randolph,  2  Brock.  479. 

It  is  our  judgment  that  the  petition  brings 
before  us  these  three  questions: 

1.  Can  the  Legislature  impose  ministerial 
duties  upon  the  court? 

2.  Can  the  Legislature  add  duties  to  tliose 
deyolyed  upon  the  Judges  by  the  Constitution? 

8.  Can  the  Legislature,  m  yiolation  of  the 
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ooDStitutioiial  inhibition,  authorize  the  Judges 
to  discharge  the  essential  duties  of  a  reporter? 
Upon  these  questions  \vc  express  our  judg- 
ment, !Uid  sustain  the  petitioner's  contention; 
but  we  neither  express  nor  intimate  an  opinion 
upon  any  others,  although  others  are  dis- 
cubsed. 


We  have  no  doubt  that  it  is  our  right  and 
our  duty  to  give  judgment  upon  the  questions 
we  liave  stated,  because  thejr  directly  concern 
the  rights,  powers  and  functions  of  the  courts 
and  no  other  tribunal  can  determine  for  us 
what  our  rights,  duties  and  functions  aie  un- 
der the  Constitution. 


UNITED  8TA.TE8  CIRCUIT  COURT,  NORTHERN  DISTRICT  OF  IOWA. 


B.  M.  BTANBROUGH 
Edward  COOK  H  al. 


(. 


.Fed.  Bep. 


.) 


L  Citlieiisliip  <»f  the  State  in  whose  court  a 
suit  Is  brought,  wUl  not  prevent  a  defendant  from 
removing  a  separable  oontroverBy  therein  be- 
tween hmiself  and  plaintiff  who  is  a  oitizcn  of 
another  State  to  a  Oironit  Court  of  the  United 
States  under  section  2  of  tho  Act  of  1888. 

2.  A  suit  for  the  poasesaion  of  land  and  for 
damages  to  crops  and  buUdings  by  the  alleged 
owner  of  the  property,  against  one  in  poflsession 
and  his  lessors  who  claim  title,  and  also  against 
other  parties  claiming  title.  Involves  a  separable 
controversy  between  the  plaintiff  and  the  tenant 
and  his  lessors  within  the  provisions  of  section  2 
of  the  Act  of  1888  permitting  such  suits  to  be  re- 
moved to  the  Circuit  Court  of  the  United  States 
If  the  petitioner  does  not  aver  that  defendants 
claim  title  Jointly  or  under  one  source  of  title, 
but  does  aver  that  such  other  parties  wUl  each 
claim  to  be  owner  in  fee  simple,  the  purpose  of 
the  suit  bedng  to  settle  the  adverse  claims  of  title 
on  the  part  of  any  and  all  of  the  defendants* 

(April  20, 1880.) 

SUIT  for  the  possession  of  real  estate  and  for 
damages  to  crops  and  buildings.    On  mo- 
tion to  remand  to  state  court     Overruled, 
The  case  is  fully  stated  in  the  opinion. 
Messre.  Calvin  Yoran  and  Powers  St 
Lacy  for  plaintiff,  for  the  motion. 

Mewrs.  aenderson.  Hard,  Daniels  ib 
Kiesel  for  defendants. 

Shirast  J.,  delivered  the  following  opinion: 
At  the  March  Term,  1889,  of  the  District 
Court  of  Delaware  County,  Iowa,  a  petition 
was  filed  by  the  plaintiff,  R.  M.  Stanbrou^h, 
in  which  he  claimed  to  be  entitled  to  the  im- 
mediate possession  of  certain  real  estate  situ- 
ated in  Delaware  County,  as  the  owner  thereof 
in  fee  simple;  that  Edward  Cook  was  in  pos- 
session thereof  as  a  tenant;  that  he  had  con- 
verted to  his  own  use  growing  crops  on  the 
property  and  had  damaged  the  buildings;  that 
for  the  use  of  the  property  and  the  oamages 
named,  the  defendant  Cook  was  indebted  to 
plaintiff  in  the  sum  of  $1,000;  that  the  said 
Cook  has  been  in  the  occupancy  of  the  prem- 
ises since  the  15th  day  of  September,  lb8d, 
claiming  to  hold  the  same  as  tenant  of  one  or 
more  of  his  codefendants. 

The  parties,  other  than  Cook,  named  as  de- 
fendants are  Susan  Daniels,  Lucv  Daniels,  and 
the  firm  of  Benderson,  Hurd,  Daniels  <&  Kie- 
sel. 
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The  prayer  is  for  a  judgment  awarding  the 
immediate  possession  of  the  realty  to  the  plaint- 
iff ;  and  for  $1,000  damages  against  the  de- 
fendant Cook,  the  same  to  be  binding  upon 
such  of  the  codefendants  as  are  alleged  by  said 
Cook  or  by  their  own  pleadings  to  l^  the  land- 
lord of  said  Cook.  Under  me  provisions  of 
the  Code  of  Iowa  the  petition  is  in  form  sufQ- 
cient  to  enable  the  plaintiff  to  establish,  if  the 
facts  justify  it,  the  validity  of  his  title  against 
all  defendants,  to  obtain  an  order  and  writ  to 
put  him  into  immediate  possession  of  the  prem- 
ises and  to  a  judgment  for  damages  against  ihe 
defendant  Cook. 

When  the  action  was  brought,  and  at  nil 
times  since  then,  the  plaintiff  was  a  citizen  of 
the  State  of  New  York,  the  defendants  Cook, 
and  Henderson,  Hurd,  Daniels  &  Eiesel  were 
and  are  citizens  of  Iowa,  and  the  defendants 
Susan  and  Lucy  Daniels  were  and  are  citizens 
of  the  State  of  Vermont.  The  realty  consists 
of  about  284  acres  of  land  and  the  improve- 
ments thereon,  of  a  value  exceeding  $2,000. 

At  the  March  Term  of  the  state  court  the 
defendant  Edward  Cook  filed  a  petition  and 
bond  asking  a  removal  of  the  cause  into  this 
court.  A  transcript  of  the  record  having  been 
filed,  the  plidntiff  now  moves  for  an  oxSsx  re- 
manding the  case  on  the  ground  that  the  right 
of  removal  did  not  exist  in  favor  of  the  defend- 
ant Cook,  and  that  this  court  is  without  juris- 
diction. 

The  right  of  removal  is  claimed  under  the 
clause  of  section  2  of  the  Act  of  Congress  ap- 
proved August  18, 1888,  which  provides:  "And 
when  in  any  suit  mentioned  in  tnis  section  there 
shall  be  a  controversy  which  is  wholly  between 
citizens  of  different  States,  and  which  can  be 
fully  determined  as  between  them,  then  either 
one  or  more  of  the  defendants  actually  inter- 
ested in  such  controversy  may  remove  said  suit 
into  the  Circuit  Court  of  the  United  States  for 
tlieproper  district." 

The  most  important  question  presented  for 
decision  is  whether,  under  this  clause,  under 
any  circumstances,  a  removal  can  be  had  at  the 
instance  of  a  defendant  residing  in  the  State 
wherein  the  suit  is  brought. 

The  contention  on  part  of  plaintiff  is  that  the 
right  of  removal  is  restricted  to  nonresident 
defendants,  even  if  it  be  true  that  the  suit  is 
one  within  Uie  original  jurisdiction  of  the 
United  States  Cireuit  Court  and  embracing  a 
controversy  wholly  between  citizens  of  diff  erect 
States  separable  from  the  other  issues  therein. 

Section  2  of  the  Act  defines  four  general 
classes  of  removable  cases: 

1.  Suits  of  a  civil  nature,  at  law  or  in  eauity, 
wherein  original  jurisdiction  would  exist  m 
the  Uuiied  States  Circuit  Court  under  the  pjo- 
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visions  of  section  1  of  the  Act,  by  reason  of 
their  arising  under  the  Constitution,  laws  or 
treaties  of  the  United  States,  and  involving 
over  $2,000,  are  removable  by  the  defendant 
or  defendants. 

2.  Suits  of  a  civil  nature,  at  law  or  in  equity, 
wherein  original  Jurisdiction  would  exist  in 
the  United  States  Circuit  Court  under  the  pro- 
visions of  section  1  of  the  Act,  by  reason  of  the 
controversy  being  between  citizens  of  different 
States  and  involving  over  $2,000,  or  by  reason 
of  its  being  a  controversy  between  citizens  of 
the  same  State  claiming  lands  under  grants 
from  different  States,  or  by  reason  of  its  beinff 
a  controversy  between  citizens  of  a  State  ana 
foreign  States,  citizens  or  subjects,  and  involv- 
ing over  $2,000,  are  removable  by  the  defend- 
ant or  defendants  therein,  if  the^  are  nonresi- 
dents of  Uie  State  wherein  suit  is  brought  in 
the  state  court. 

8.  Suits  of  a  civil  nature,  at  law  or  in  equity, 
cominff  within  the  ori^nal  jurisdiction  of  the 
United  States  Circuit  Court  for  any  of  the  rea- 
sons enumerated  in  the  two  preceding  para- 
graphs, and  which  include  a  controversy  which 
u  wholly  between  citizens  of  different  States, 
and  which  can  be  fully  determined  as  between 
them,  are  removable  by  either  one  or  more  of 
the  defendants  actually  interested  in  such  con- 
tiovcrsy.  , 

4.  Suits  in  which  there  is  a  controversy  be- 
tween a  citizen  of  the  State  wherein  the  suit  is 
brought  and  a  citizen  of  another  State  may  be 
removed,  on  the  ground  of  prejudice  or  local 
influence,  by  a  defendant,  provided  he  is  a  citi- 
zen of  n  State  other  than  that  in  which  the  suit 
is  pending. 

In  the  drst  clause  of  section  2,  covering  the 
first  classification  given  above,  the  declaration 
is  that  the  suit  may  be  remov^  by  the  defend- 
ant or  defendants.  In  the  second  clause  of  the 
section  covering  the  second  classification  above 
given,  the  declaration  is  that  the  suit  may  be 
removed  by  the  defendant  or  defendants,  being 
nonresidents  of  the  State  wherein  the  suit  is 
pending. 

In  the  third  clause  of  the  section,  covering 
the  third  classification  above  given,  the  decla- 
ration is  that  anyone  or  more  of  the  defendants 
actually  interested  in  such  controversy  may  re- 
move the  suit. 

In  the  fourth  clause  of  the  section,  covering 
the  fourth  classification  above  given,  the  decla- 
ration is  that  any  defendant,  being  a  citizen  of 
another  State  than  that  wherein  the  suit  is 
pending,  may  remove  the  same. 

So  far  as  the  express  language  of  the  clauses 
is  concerned,  in  the  first  and  third  the  right  of 
removal  is  conferred  on  the  defendant;  in  the 
second  it  iit  conferred  on  the  defendant  provided 
he  is  a  nonresident  of  the  State  wherehi  suit  is 
pending,  which  would  include  defendants  who 
are  citizens  of  other  States,  aliens,  foreign  sub- 
jects and  foreign  States;  and  in  the  fourth,  the 
right  of  removal  is  conferred  on  the  defendant 
provided  he  is  a  citizen  of  another  State. 

According  to  the  argument  of  plaintiff  the 
court  shoula  hold  that,  in  cases  coming  under 
the  third  classification  above  given  and  the 
third  clause  of  the  section,  the  right  of  removal 
cannot  be  invoked  by  a  defendant,  unless  he  is 
a  nonresident  of  the  State  wherein  the  suit  is 
pending.    It  cannot  be  held  that  such  is  the 
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meaning  of  the  clause,  unless  the  court  inter- 
polates the  words,  "being  a  nonresident,"  etc., 
into  the  clause  of  the  section  in  question .  In 
the  next  case,  perhaps,  the  contention  would 
be  that  the  court  should  interpolate  the  words, 
''being  a  citizen  of  another  State,"  in  order  to 
conform  to  the  wording  of  the  fourth  clause. 

So  also  if  the  court  should  interpolate  these 
words  in  the  third  clause,  would  not  the  like 
reasoning  require  the  interpolation  of  the  same 
words  in  the  first  clause?  Certainly  this  would 
be  disre^ding  the  plain  words  of  the  statute 
and  addmg  thereto  qualifications  and  restric- 
tions not  found  in  it,  as  it  was  passed  by  Con- 
gress. 

Each  of  the  four  clauses  in  section  2  of  the 
Act  deals  with  different  classes  of  cases,  and 
each  clause  defines  by  its  terms  by  whom  the 
right  of  removal  may  be  exercised  in  the  cases 
coming  within  the  purview  of  each  clause;  and 
the  court  is  not  justified  in  adding  to  any  of 
the  several  clauses  restrictions  upon  the  nght 
of  removal  not  found  in  the  clause  itself,  on  the 
ground  that  thereby  the  construction  of  the 
clause  will  be  conformed  to  the  true  iqtent  of 
Congress. 

Such  a  line  of  argument  proceeds  upon  the 
theory  that  the  court,  aside  from  the  language 
of  the  Act,  knows  what  the  true  intent  of  Con- 
gress was  in  adopting  the  Act  and  the  several 
clauses  thereof,  and  must  therefore  add  to  the 
clauses  any  wordi  necessary  to  conform  the 
meaning  thereof  to  the  assumed  intent  of  Con- 
gress, upon  the  assumption  that  they  were  ac- 
cidentally omitted. 

In  construing  an  Act  of  the  character  and 
purpose  of  the  one  under  oonsid*  ration,  the 
court  must  hold  the  meaning  thereof  to  be  that 
which  the  Act  itself  discloses.  We  construe 
the  Act  and  the  several  clauses  thereof  to  ascer- 
tain the  meaning  of  Congress  and  are  not  jus- 
tified in  assuming  that  Congress  intended 
something  not  fainy  deducible  from  the  Ian- 
gtiageof  the  Act  itself,  as  applied  to  the  subject 
matter  it  is  dealing  with. 

It  is  clear,  beyond  question,  that  in  section  2 
of  tiie  Act  four  general  classes  of  removable 
cases  are  provided  for;  and  each  clause  defines 
by  whom  such  removal  may  be  had,  of  cases 
coming  within  the  language  of  the  clause.  Ac- 
cording to  the  plain  intent  and  meaning  of  the 
language  used,  cases  coming  within  the  third 
clause — that  is,  suits  involving  a  separable  con- 
troversy wholly  between  citizens  of  different 
States — ^are  removable  by  any  one  or  more  of 
the  defendants  actually  interested  in  such  sep- 
arable controversy. 

It  is  urged  in  argument  that  no  good  reason 
can  be  adduced  why  the  right  of  removal  is 
granted  in  this  clause  to  a  defendant,  whether 
a  resident  or  not  of  the  State  wherein  suit  is 
brought,  but  in  the  preceding  clause  is  con- 
ferrea  only  on  nonresident  defendants. 

It  is  a  sufficient  reason  for  the  court  to  say, 
Ha  scripta  est.  When  the  language  of  an  Act 
is  plain  and  dear,  the  court  is  bound  to  assume 
that  the  legislative  body  that  passed  the  Act 
had  good  reason  for  the  enactment;  and  simply 
because  the  court  may  not  be  able  to  discover 
or  demonstrate  the  wisdom  thereof,  it  is  not 
justified  in  assuming  that  the  Legislature  must 
have  meant  somethmg  other  or  different  from 
that  which  appears  upon  the  face  of  the  statute. 
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Therefore,  as  there  are  not  found  in  the  third 
clause  of  section  2  any  words  restricting  the 
right  of  remoyal  to  nonresident  defendant^  and 
as  the  clause  expressly  declares  that  any  one  or 
more  of  the  defendants  interested  in  the  separa- 
ble controversy  between  citizeDS  of  different 
States  may  remove  the  suit,  it  must  be  held 
that  such  IS  the  meaning  of  the  Act;  or,  in  other 
words,  that  in  suits  otherwise  coming  within 
the  definitions  of  this  third  clause,  a  removal 
may  be  had  bv  any  one  or  more  of  the  defend- 
ants interested  in  such  separable  controversy, 
irrespective  of  the  question  of  the  residence  or 
citizenship  of  such  defendant 

To  Jusufy,  however,  a  removal  of  a  case  un- 
der the  third  clause  of  the  section  in  question, 
it  must  appear  among  other  thiug^s  that  there  is 
in  the  suit  a  controversy  which  is  wholly  be- 
tween citizens  of  different  States.  As  already 
stated,  the  suit  now  before  the  court  is  between 
citizens  of  different  States  and  involves  over 
12,000;  so  that  it  is  a  suit  within  the  original 
cognizance  of  the  federal  court  according  to 
the  provisions  of  the  first  section  of  the  Act 

Is  there  involved  therein  a  separable  contro- 
versy, wholly  between  citizens  of  different 
States,  to  which  controversy  Edward  Cook  is 
a  defendant? 

The  construction  given  to  the  similar  lan- 
guage found  in  the  Act  of  1875,  in  the  various 
cases  decided  under  the  Act,  aids  us  materially 
in  construing  the  present  Act 

To  constitute  a  separable  controversy,  "the 
case  must  be  one  capable  of  separation  into 
parts,  so  that,  in  one  or  the  parts,  a  controversy 
will  be  presented  with  ciUzeus  of  one  or  more 
different  States  on  one  side  and  citizens  of  other 
States  on  the  other,  whidi  can  be  fuUy  deter- 
mined without  the  presence  of  the  other  parties 
to  the  suit  as  it  has  been  begun."  Fr<uer  v. 
Jenniion,  106  Q.  S.  191  [27  L.  ed.  1811;  Ayrea  v. 
WiswaU,  112  U.  S.  187  [28  L.  ed.  6981. 

It  is  also  well  settled  that  if  a  plaintiff  has  a 
cause  of  action,  in  tort  or  upon  contract,  against 
several  defendants  which  is  joint,  or,  being  joint 
and  several,  is  declared  on  jointly  bv  the  plaint- 
iff, the  defendants  cannot,  by  tendering  sepa- 
rate issues  in  their  answers,  create  separable 
controversies,  so  as  to  authorize  a  removal  of 
the  cause.  LouimUe  db  N,  IL  Co,  v.  Ide.  114 
U.  S.  62  [29  L.  ed.  681;  P^ie  v.  Ttedt,  116  U.  8. 
41  [29  L.  ed.  881];  Sloans  v.  Anderson,  117  U. 
8.  275 129  L.  ed.  899];  Fidelitp  Ins.  T,  A  S.  D. 
Co.  V.  Buntinffton,  117  U.  S.  280  [29  L.  ed.  898;] 
Brooks  V.  Clark,  119  U.  S.  502  [30  L.  ed. 
4821. 

Under  the  doctrine  of  these  cases,  to  sustain 
the  right  of  removal  in  the  present  instance,  it 
must  appear  from  l^e  record  that  upon  Uie  al- 
legations of  plaintiff's  petition  there  arises  in 
the  cause  a  controversy  capable  of  separation 
from  the  other  issues  or  questions  presented  by 
the  petition,  which  when  separated  would  w 
between  citizens  of  different  States  and  in  which 
Edward  Qoolk  would  be  interested  as  a  defend- 
ant 

To  the  petition  are  made  defendants  Susan 
Daniels,  Lucy  Daniels,  Henderson,  Hurd,  Dan- 
iels &  Eiesel  and  Edward  Ckwk.  The  petition 
does  not  aver  that  all  the  defendants  daim  title 
to  the  realtv  jointly,  or  under  one  common 
source  of  title;  nor  does  it  aver  that  they  jointly 
converted  to  their  own  use  the  crops  growing 
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on  the  land,  or  that  they  jointly  injured  the 
buildings  for  which  the  damages  are  prayed. 

The  petition  has  been  very  shrewdly  drawn 
under  the  Statute  of  Iowa,  for  the  purpose  of 
settling  adverse  claims  of  title  on  part  of  any 
and  all  the  defendants. 

It  is  a  challenge  to  all  of  them  to  set  up,  each 
for  himself,  any  and  all  titles  ihey  may  have; 
and  the  purpose  of  the  suit  is  to  settle  in  the 
one  proofing  all  adverRe  claims  asserted  by 
any  and  all  of  the  parties. 

To  the  petition  as  drawn,  Susan  Daniels 
might  set  up  a  title  in  fee  simple  based  upon 
the  Swamp  Land  Act;  Lucy  Daniels,  a  title  in 
fee  simple  based  upon  a  mnt  to  a  railroad: 
Henderson,  Hurd,  Daniels  AKiesel,  a  title  bosod 
upon  a  valid  sale  for  delinquent  taxes;  and  Ed- 
ward Cook  might  set  up  a  fee  simple  title  de- 
rived from  an  entry  upon  land  warrants;  or  be 
might  claim  to  be  a  tenant  holding  under  any 
one  of  his  codefendants  or  under  some  other 
person  not  made  a  party  to  the  suit 

The  petition  is  not  framed  for  the  purpose  of 
narrowmg  down  the  issues  triable  thereon  to 
one  title  or  source  of  title,  but,  on  the  contrary, 
brings  all  the  named  parties  into  the  suit  as  de- 
fendants, for  the  purpose  of  adjudicating  every 
adverse  interest  or  claim  to  the  realty,  no  mat- 
ter how  diverse  or  antagonistic  to  each  other 
thev  may  be. 

The  decisions,  therefore,  defining  the  rule 
applicable  to  suits  liased  upon  joint  or  joint  and 
several  causes  of  action,  do  not  touch  a  case  of 
the  peculiar  character  now  before  the  court, 
for  the  reason  that  the  petition  in  this  cause 
does  not  seek  to  declare  against  all  the  defend- 
ants jointly. 

That  this  was  not  the  intent  of  the  plaintiff 
is  not  only  manifest  from  the  allegations  and 
form  of  prayer  found  in  the  original  petition, 
but,  in  an  amendment  to  the  petition  filed  in 
the  state  court,  before  the  submission  of  the 
petition  for  removal  to  that  court,  it  is  averred 
that  Henderson,  Hurd,  Daniels  &  Eiesel  exe- 
cuted to  Edward  Cook  a  written  lease  of  the 
premises  in  thetr  own  name  and  right,  and  not 
as  the  representatives  of  either  Susan  or  Lucy 
Daniels,  and  that  Edward  Cook  holds  possession 
of  the  premises  under  this  lease. 

When  the  petition  for  removiU,  therefore,  was 
brought  to  the  attention  of  the  stale  court,  the 
recora  showed  that  the  plaintiff  purposed  to 
litieate  the  rights  of  Edward  Cook  as  a  tenant 
under  a  written  lease  executed  by  Henderson. 
Hurd,  Daniels  &  Eiesel  in  their  own  right,  and 
according  to  the  prayer  of  theoriginnl  petition^ 
proposed  to  ask  judgment  against  said  firm 
and  Edward  Cook,  declaring  such  lease  and 
the  title  it  was  based  on  to  be  invalid ;  and  also 
asking  iudgment  against  said  firm  and  Cook 
for  the  |l,^,  damaees  claimed  for  the  taking 
away  the  crops  andf  damaging  the  building. 
The  plaintiff  also  expressly  negatived,  hi  his 
amendment  to  the  petition,  the  idea  that  Susan 
or  Lucy  Daniels  were  interested  in  the  particu- 
lar controversy  arising  between  plaintiff  and 
the  defendant  Cook  and  his  lessors  under  the 
written  lease  described  in  the  amendment 

Upon  the  face,  therefore,  of  plaintiff's  own 
pleading,  he  has  made  it  clear  that  there  is  in- 
volved m  this  suit  a  controversy  between  him- 
self and  Cook  and  the  said  firm,  in  which  the 
other  defendants  axe  not  interested;  and  this 
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separable  oontroyeny  to  between  dtisens  of 
diSereot  States,  and  Cook  is  a  party  defendant 
thereto. 

The  petition  for  remoyal  avers  that  the  said 
Susan  and  Lucy  Daniels  will  each  by  answer 
claim  to  be  the  owner  of  the  property  in  fee 
simple;  so  that  it  is  thus  made  to  appear  that 
the  suit  invoWes  more  than  one  controversy, 
and  that  when  separated  there  is  found  therein 
a  controversy  between  the  plaintiflf  and  Hender- 


son, Hurd,  Daniels  &  Kiesel  and  Edward  Cook, 
they  being  citizens  of  different  States. 

This  bemg  so,  then  Edward  Cook,  as  one  of 
the  defendants  to  this  separate  controversy,  had 
the  right  to  remove  the  cause  to  this  court  un- 
der the  third  clause  of  section  2  of  the  Act  of 
1888. 

The  motion  to  remand  must  be  therefore 
overruled,  and 

It  is  do  ordered. 


MICHIGAN  SUPREME  COURT. 


PEOPLE  of  the  State  OF  MICHIGAN) 

V. 

William  O.  ELLIOTT,  Impleaded,  etc, 

Appt, 

(....Mloh.....) 

LAlottery'lflaaeheme  bywhioha  result  is 
reached  by  some  action  or  means  taken.  In  which 
result  man*S<dioloe  or  will  has  no  part,  and  which 
human  reason,  foresight,  sagacity  or  design  can- 
not enable  him  to  know  or  determine  until  the 
same  has  been  accomplished. 

2.  Where  a  poli^  dealer  receives  money 
from  another  person  who  selects  two  or  more 
numbers  in  proportion  to  the  amoant  paid,  on 
an  agreement  to  repay  a  sum,  the  amount  of 
which  is  to  be  determined  by  the  result  of  a 
drawing  of  numbers  in  another  State,  according 


to  the  correspondence  between  the  number 
selected  and  those  drawn,  he  is  guilty,  under 
Howell's  Statutes.  Mich.  1 1081,  of  setting  up  and 
promoting  a  lottory  for  money. 

(J^bruary  20, 1880L) 

EXCEPTIONS  to  the  Heoorder's  Court  of 
Detroit,  to  review  a  judgment  convicting 
respondent  upon  an  iuformation  under  Howell's 
Statutes,  §  9881,  for  setting  up  and  promoting 
a  lottery  for  money.    Aftrmed. 

The  case  is  stated  by  the  court. 

Meesrs.  O.  X.  M,  Collier  and  John  G. 
Hawle^f  for  respondent,  appellant: 

Lotteries  generally  involve  large  sums  of 
money  or  large  prizes  of  some  kind,  and  circu- 
late their  tickets  in  large  numbers  and  in  all 


V 


NoTB.— XfOttervi  or  game  of  chance. 

The  word  lottery  has  no  technical  meaning.  A 
lottery  is  nothing  more  nor  lees  than  a  scheme  or 
device  Of  chance.  People  v.  Noelke,  94  N.  Y.  187; 
State  V.  Willis,  1  New  Bag.  Bep.  664, 78  Maine,  7a 

A  game  in  which  a  price  is  paid  for  the  chance  of 
a  prizn  is  a  lottery.  Com.  v.  Sullivan,  6  New  Bng. 
Bep.  718, 146  Mbsb.  142. 

Whether  or  not  a  definitely  described  game  falls 
within  the  prohibition  of  the  statute  is  a  4uestion 
of  law.   IMd. 

A  game  in  which  a  price  is  paid  for  a  jhance  of  a 
prise,  and  in  which  it  purports  to  be  determined  by 
chance  whether  the  one  who  has  paid  the  money 
should  have  the  prize  or  nothing,  is  a  lottery;  and 
the  opinion  of  the  Jury  need  not  be  taken  thereon. 
IMd. 

The  character  of  a  scheme,  as  a  lottery,  is  not  af- 
fected by  the  fact  that  at  the  time  of  the  sale  of  a 
ticket  therefor  no  plan  for  the  drawing  had  been 
determined  apon.  Thomas  v.  People,  60  HI.  160; 
Trout  V.  State,  10  West  Bep.  80B,  111  Ind.  489. 

Nor  is  the  scheme  any  the  less  a  lottery  where  the 
result  depends  upon  the  choice  or  selection  of  the 
managers.  State  v.  Shorto,  82  N.  J.  L.  896;  Trout  v. 
State,  supra. 

Under  the  rule  of  construction  laid  down  in  sec- 
tion 171,  article  78,  Bevised  Code,  any  device  what- 
soever by  which  money  or  any  other  thing  is  to  be 
paid  or  delivered  on  the  happening  of  any  event  or 
contingency  in  the  nature  of  a  lottery.  Is  a  lottery 
ticket.   Smith  V.  State,  10  Gent.  Bep.  687, 68  Md.  168. 

BuppreeeUmof, 
The  right  to  suppress  lotteries  is  governmental, 
to  be  exercised  at  all  times  by  those  in  power,  at 
their  discretion.   Boyd  v.  Alabama,  04  U.  R.  646  (24 

L.ed.80B9. 

Forma  of  offenae. 

The  Statute  of  Ifaine  (Bcv.  Stat.  chap.  128, 1  18) 

does  not  establish  numerous  independent  off  cnsesi  it 

establishes  but  one  ofTense.   It  declares  "every  lot* 
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tery,  scheme  or  device  of  chance,'*  to  be  a  nuisance. 
There  are  not  as  many  distinct  off  enaes  as  there  may 
be  forms  of  the  offense.  The  indictment  described 
ihe  means  by  which  the  defendant's  guilt  may  be 
proved.  The  same  rule  applies  as  in  indictments 
for  Uquor  nuisances.  State  v.  Lang,  68  Maine,  215; 
Com.  V.  Harris,  18  Allen,  639 ;  State  v.  Willis,  1  New 
Eng.  Bep.  666, 78  Mahie,  70. 

Matting  of  elreulara. 

The  mailing  of  circulars  describing  a  scheme  for 
drawing  prizes  by  chance  or  by  lot,  by  which  a  city 
or  foreign  government  induced  the  purobane  of  its 
bonds,  is  a  mailing  of  lottery  cirouiajrs,  and  as  such 
unlawful.    U.  S.  v.  Zeisler,  80  Fed.  liep.  499. 

The  indietmenL 

As  a  general  rule,  an  indictment  or  information 
will  be  sufficient  to  withstand  a  motion  to  quash,  if 
it  charge  the  offense  in  the  language  of  the  stat- 
ute, or  in  terms  substantially  equivalent  thereto. 
Howard  v.  State,  87  Ind.  68;  State  v.  Miller,  96 1  nd. 
70:  Bitter  v.  State,  9  West  Bep.  820,  111  Ind.  824; 
Trout  V.  State,  10  West.  Bep.  808,  111  Ind.  400 ;  Wat- 
son V,  State,  10  West  Bep.  804.  Ill  Ind.  599. 

An  indictment  for  maintaining  a  lottery  is  good, 
although  it  does  not  disclose  the  name  of  the  pros- 
ecutor entitled  to  a  portion  of  the  penalty.  State 
V.  Willis,l  New  Bug.  Bep.  668, 78  Maine,  70. 

An  indictment  is  not  bad  for  duplicity  in  charg- 
ing a  lottery,  scheme  or  device  of  chance,  and  that 
defendant  printed,  published  and  circulated  the 
advertisement    IMd, 

When  the  tendency  of  the  evidence  on  the  trial 
of  such  indictment  is  to  the  effect  that  all  the  trans- 
actions testified  to  as  having  occurred  on  a  certain 
day  were  parts  of  one  continuous  setting  up  and 
promoting  a  lottery,  the  government  is  not  re- 
quired to  elect  some  transaction  complete  in  itself, 
on  which  to  go  to  the  Jury.  Com.  v.  Sullivan,  6 
New  Bug.  Bep.  718, 146  Mass.  142. 

Information  for  aeOino  or  offerino  to  adl  JoUery 

ticketa, 

A    criminal    information   which    charges    the 


See  also  8  L.  R.  A.  071;  11  L.  R.   A.  430;   31  L.  R.  A.  792,  835. 
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parts  of  the  oountry.  All  classes  and  persons 
of  all  ases  are  tempted  to  invest  in  the  chances 
of  sudden  riches;  and  it  is  a  matter  of  history 
that  the  passion  for  sach  investment  has  led  to 
serious  and  T^idespread  mischief.  No  other 
form  of  gambling  operates  as  extensively  in  its 
dealings  or  demoralizes  so  many  people.  It  is 
this  extensive  reach,  and  not  merely  speculative 
purposes,  which  makes  lottery  gambling  so 
dangerous. 

People  V.  BeiUy,  50  Mich.  884. 

The  fundamental  idea  of  a  lottery  is  the  dis- 
tribution of  a  fixed  number  of  prizes  by  lot 

liandU  V.  8taU,  42  Tex.  680. 

Eeno  is  not  a  lottery. 

Ealafia  v.  StaU,  44  Ala.  406. 

Mr,  George  F,  Robiaon,  ProB.  Aity,  of 
yf^srne  County,  for  the  People,  appellees: 

Tlie  setting  up  and  promoting  a  lottery  for 
money  as  charged  in  the  information  consisis 
not  in  the  drawing  of  the  lots,  but  in  the  busi- 
ness of  the  disposing  and  selling  of  the  chances; 
so  it  makes  no  difference  where  tiie  drawing 
takes  place. 

Smith  V.  BtaU,  10  Cent  Rep.  627,  68  Md. 
168;  Com.  v.  8uU%f)an,  6  New  iJng.  Rep.  718, 
146  Mass.  142;  State  v.  Hoihschild,  1  West  Rep. 
484,  19  Mo.  App.  187;  }yilkinson  v.  G^«,74  N. 
Y.  63. 

Sherwood,  Ch,  J.,  delivered  the  opinion  of 
the  court: 

The  respondent  was  convicted  in  the  Record- 
er's Court  in  the  City  of  Detroit,  upon  an  in- 


formation charging  him  with  setting  up  and 
promoting  a  lottery  for  money. 

The  information  aeainst  him  is  filed  under 
section  9381,  Howell^  Statutes,  and  is  as  fol- 
lows: 

The  Eeeordert^  Court  of  the  City  of  Detroit. 

In  ihename^  the  People  cf  the  State  of  Mich- 
igan, Qeorge  F.  Robison,  Prosecuting  Attor- 
ney in  and  for  the  said  County  of  Wayne,  who 
prosecutes  for  and  on  behalf  of  the  People  of 
said  State  in  said  court,  comes  now  here  in  said 
court,  in  the  July  Term  thereof,  A.  D.  1888, 
and  gives  the  said  court  here  to  understand  and 
be  informed  that  William  O.  Elliott  and  Frank 
F.  Johannes,  late  of  said  City  of  Detroit  here- 
tofore, to  wit:  on  the  secona  day  of  June,  in 
A.  D.  1888,  at  the  said  City  of  Detroit,  in  the 
county  aforesaid,  unlawfully  did  set  up  and 
promote  a  lottery  for  money,  contrary  to  the 
lorm  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
People  of  the  State  of  Michigan. 

George  F.  Robison,  Prosecuting  Attorney. 

Respondent  pleaded  not  guilty. 

Upon  the  trial,  the  People  gave  evidence 
tending  to  show  that  the  respondent  kept  an 
ofllcc  in  Detroit,  on  the  second  day  of  June, 
1888,  where  he  acted  as  a  policy  dealer.  That 
the  business  he  carried  on  was  called  policy,  and 
was  conducted  by  him  as  follows: 

There  is,  in  Kentucky,  a  lottery  in  which 
every  day  there  are  thirteen  numbers  drawn  by 
lot  out  of  seventy- eight.    These  numbers  are 


"wrongful  and  unlawful  sale  of  a  certain  share  or 
shares  in  a  oeitain  lottery  and  device  In  the  nature 
of  a  lottery,  known  as  the  "Louisiana  State  Lot- 
tery"—is  sufficient.  State  v.  Eaub,  1  West.  Hep. 
«11, 10  Mo.  App.  149. 

Such  an  Information  is  sufficiently  verified  *hip- 
on  information  and  belier'  of  the  affiant.   Ibid. 

An  information  which  charged  that  on,  etc.,  at, 
etc.,  appellant  unlawfully  sold  to  a  person  named, 
for  a  speolflo  sum  of  money  then  and  there  paid, 
"one  share,  chance,  and  opportunity  to  draw  in  a 
certain  lottery,  scheme,  and  gift  enterprise,"  for 
the  division  of  certain  sums  of  lawful  money,  to 
be  determined  by  some  chance  and  lot,  etc.,  sub- 
stantially states  the  otTense  in  the  language  of 
Revised  Statutes  lEBl,  I  2077,  with  sufficient  cer- 
tainty. Trout  V.  State,  10  West.  Bep.  803,  111  Ind. 
499;  Watson  v.  State,  10  West  Rep.  804,  HI  Ind.  609. 

The  sale  of  'policies"  entitling  the  purchaser  to 
receive  money  on  the  drawing  of  numbers  in  a  lot- 
tery is  the  Bale  of  a  lottery  ticket.  Smith  v.  State, 
10  Cent.  Rep.  687,  68  Md.  168. 

An  offer  to  sell,  and  actually  selling,  a  lottery 
ticket,  is  but  one  offense.  Ck)m.  v.  Tobias,  1  New 
Bng.  Rep.  606, 141  Mass.  129. 

EvideTiee  to  sustain  the  information. 

When  the  lottery  ticket  set  out  in  an  indictment 
does  not  appear  on  its  face  to  be  a  ticket,  it  may 
be  averred  and  proved  as  such.  State  v.  Willis,  1 
New  Eng.  Rep.  668,  78  Maine,  70. 

Evidence  of  the  sale  of  pieces  of  paper  known  as 
"policies,"  which  entitled  the  purchaser  to  receive 
money  on  the  happening  of  certain  contingency 
dependent  upon  the  drawing  of  numbers  in  a  lot- 
tery, is  admissible  under  an  indictment  charging 
the  sale  of  a  lottery  ticket  Smith  v.  State,  10  Cent 
Bep.  687, 68  Md.  168. 

Evidence  that  the  defendant  sold  a  slip  of  paper 
bearing  certain  numbers  which  represented  the  pur- 
chaser's title  to  a  prize  which  might  be  drawn  by 
such  numbers  in  a  lottery,  or  game  of  chance  in 

8  L.  R.  A. 


the  nature  of  a  lottery,  then  intended  to  be  drawn, 
is  sufficient  to  sustain  a  conviction.  State  v.  Roths- 
child, 1  West  Rep.  434, 10  Mo.  App.  137. 

Where  a  warrant  was  regularly  issued  by  a  Jus- 
tice of  the  peace,  and  directed  the  officer  execut- 
ing it  to  make  immediate  search  of  the  person  of 
the  plaintiff  for  lottery  tickets,  and  if  they  were 
found,  to  bring  them  before  himi,  and  the  officer 
after  searching  the  person  of  the  plaintiff,  dis- 
covered in  the  room  where  the  search  was  made  a 
package  of  such  tickets,  belonging  to  the  plaintiff 
and  in  his  possession,  but  not  on  his  person,  and 
carried  them  away  for  the  purpose  of  using  them 
as  evidence  against  him  in  a  future  prosecution— 
the  action  of  the  officer  was  proper,  and  authorized 
by  the  warrant    Collins  v.  Lean,  68  Cal.  284. 

After  the  tickets  were  no  longer  required  as  evi- 
dence, refusal  to  return  them  is  authorized  by  the 
Constitution,  article  4,  I  26,  and  by  Penal  Code, 
§§  8]9-8ZU  and  by  Order  No.  1587  of  the  Board  of 
Supervisors  of  the  City  and  County  of  San  Fran- 
cisco.   Ibid, 

Publication  of  notice  of  lottery  scheme. 

An  indictment  for  inserting  an  advertisment  of  a 
lottery  in  a  newspaper  published  in  another  Siate, 
but  circulated  in  this  State,  is  bad  unless  it  avers 
that  defendant  was  concerned  in  the  circulation  in 
this  State.  State  v.  Willis,  1  New  Bng.  Rep.  668,  78 
Maine,  70. 

Publishing  adTcrtisements  promising  presents  of 
different  values  in  retiun  for  subscriptions  to  a 
newspaper,  to  be  determined  by  drawing  of  num- 
bers given  to  subscribers,  is  indictable  as  a  lottery. 
Ibid. 

Simply  publishing  in  a  newspaper,  as  an  item  of 
news,  that  the  Louisiana  State  Lottery  had  a  draw* 
ing  on  the  first  of  last  month,  or  would  have  a 
drawing  on  the  first  of  next  month,  would  not  sub- 
ject the  publisher  to  the  punishment  prescribed  by 
statute.   State  v.  Kaub,  6  West  Rep.  667, 90  Mo.  197. 
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drawn  to  detennine  the  right  to  (frizes  in  the 
Eenta(^  lottery,  in  which  the  pnzes  range  in 
▼alue  from  $80  to  |4,000.  When  the  nambers 
drawn  in  Kentucky  are  made  public,  they  are 
telegraphed  to  the  respondent  at  Detroit,  who 
uses  them  as  a  basis  for  his  dealing. 

Persons  who  wish  to  play  policy,  as  he  calls 
It,  pay  the  respondent  a  sum  of  money  usually 
^m  five  to  fifty  cents,  and  at  the  same  time 
select  two,  three  or  four  numbers  from  one^to 
seventjr-eight.  If  the  player  selects  two  num- 
bers it  is  called  a  saddle.  If  he  selects  three  it 
is  called  a  gl^.  If  he  selects  four  it  is  called  a 
horse.  If  all  the  numbers  selected  by  the 
player  come  out  in  the  drawing  he  wins  c  cer- 
tain amount  from  the  policy  dealer.  In  the 
case  of  a  gig,  or  three  numbers,  if  the  player 
wins  he  receives  $10  for  five  cents.  Li  the 
case  of  a  saddle  the  odds  are  proportionately 
less,  in  the*  case  of  a  horse  proportionately 
greater. 

The  respondent  requested  the  court  to  in- 
struct the  jury  as  follows: 

1.  If  the  jury  find  that  the  facts  in  this  case 
do  not  show  that  the  defendant,  William  Elliott, 
did  any  act  to  promote  within  this  State  any 
lottery  or  gift  enterprise  for  money  or  in  any 
way  was  concerned  in  the  setting  up,  managing 
or  drawing  of  any  such  lottery  or  gift  enter- 
prise, or  aid  in  any  house,  shop  or  building 
owned  or  occupied  oy  him  or  under  his  contrm 
knowingly  permit  the  setting  up,  managing  or 
drawhig  of  any  such  lottery  or  gift  enterprise 
or  the  sale  of  any  lottery  ticket  or  share  of  a 
ticket  or  other  device  purporting  or  intending 
to  entitle  the  holder  or  bearer  to  any  prize  or 

g'ft  or  interest  in  any  prize  or  gift  to  be  drawn 
any  such  lottery  or  gift  enterprise,  then  their 
verdict  must  be  of  not  guilty. 

2.  If  the  jury  shall  find  as  a  matter  of  fact 
that  the  defendant,  William  Elliott,  committed 
no  act  which  tended  towards  maintaining  or 
promotitijB^  the  business  of  a  lottery  or  gift  en- 
terprise lor  money  or  disposing  of  money  in 
the  Slate  of  Michigan,  their  verdict  must  be  not 
guilty. 

8.  The  evidence  in  this  case  shows  that  Will- 
iam Elliott,  the  defendant,  did  maintain  and 
take  part  in  a  game  called  policy,  which  con- 
sisted in  betting  that  certain  numbers  drawn 
out  of  the  lottery  wheel  in  foreign  States  would 
be  the  winning  numbers,  and  that  he  was  in 
no  wise  connected  with  the  maintaining  or  pro- 
moting of  those  lotteries  in  said  foreign  States, 
and  that  said  lottenr  enterprises  or  schemes 
were  not  maintained  or  promoted  by  said  de- 
fendant, in  this  State  or  in  any  other  State; 
and  while  he  may  be  guilty  of  keeping  an  un- 
lawful place  for  gambung  he  is  not  guilty  of 
the  offense  charged  in  the  information  in  this 
case;  and  therefore  I  charge  you  to  find  a  ver- 
dict of  not  guilty. 

4.  A  lottery  is  a  scheme  whereby  large  num- 
bers of  persons  are  enticed  into  the  purchasing 
tickets  for  the  distribution  of  prizes,  in  money 
or  property,  upon  some  sort  of  drawing  or 
allotment  by  chance;  and  the  lotteries  gener- 
ally involve  large  sums  of  money  or  large  prizes 
of  some  kind  and  circulate  their  tickets  in 
large  numbers  and  in  all  parts  of  the  country 
— such  tickets  being  written  or  printed  or  some 
equivalent  device  securine  shares  in  a  distri- 
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bution  of  prizes.  Now  the  evidence  in  this  case 
does  not  i^ow  that  the  defendant,  William  El- 
liott, committed  any  act  which  tends  towards 
maintaining  or  promoting  business  of  a  lottery 
or  gift  enterprise  for  money  or  disposing  of 
money  or  property;  and  therefore  your  verdict 
must  DC  not  guilfy. 

The  court  refnsed  to  give  these  instructions 
and  respondent's  counsel  excepted,  but  did 
charge  the  jury  if  they  were  satisfied  beyond  a 
reasonable  doubt  of  the  truth  of  the  testimony 
given  by  the  prosecution  they  would  1e  war- 
ranted in  finding  the  respondent  j^ilty. 

The  court  was  justified  in  reiusing  to  give 
the  respondent's  requests,  and  we  see  nothing 
improper  in  the  instruction  given.  The  testi* 
mony,  which  was  very  brief,  ^as  not  contro- 
verted, and  the  facts  make  out  a  case  under  the 
statute. 

A  lottery  is  a  scheme  by  which  a  result  is 
reached,  by  some  action  or  means  takcu,  and 
in  wbich  result  man's  choice  or  will  has  no 
part;  nor  can  human  reason,  foresight,  sagac- 
ity or  design  enable  him  to  know  or  determine 
such  result  until  the  same  has  been  accom- 
plished. 

It  was  the  obtaining  of  money  or  property 
by  such  means,  as  our  statute  was  intended 
to  prevent  and  punish;  and  I  think  the  case 
before  us  falls  clearly  ^rithin  the  statute. 

If  the  respondent  had  drawn  the  thirteen 
numbers  from  the  seventy-eight  at  his  place  of 
business  in  Detroit,  there  could  be  no  doubt 
but  that  the  scheme  would  have  been  regarded 
as  a  lottery  and  within  the  terms  of  the  statute. 

It  is  difficult  to  see  why  the  selecting  and 
selline  three  or  more  of  the  thirteen  numbers 
would  not  be  equalljr  within  the  statute,  if  they 
were  to  draw  the  prizes,  if  it  was  not  necessary 
for  the  drawing  to  be  done  within  the  State  to 
constitute  the  offense;  and  this  I  think  was  un- 
necessary.   How.  Stat.  §  9835. 

It  is  not  the  drawing  of  the  lots,  but  the  dis- 
posing and  selling  oi  the  chances,  that  brings 
the  case  within  the  statute.  It  is  promoting 
the  lottery  for  money  by  paying  the  money  for 
the  chances  of  receiving  more.  It  is  of  little 
consequence  where  the  drawing  takes  place. 

These  views  to  some  extent  will  be  found 
supported  in  the  following  authorities  :  Com. 
V.  SuUivan,  5  New  Eng.  Rep.  718,  146  Mass. 
142;  Own.  v.  Wnght,  187  Mass.  250;  WUkin. 
Sony.  OtU,  74  N.  Y.  63;  State  v.  Lodell,  39  N. 
J.  L.  458;  Com,  v.  Thacher,  97  Mass.  583;  State 
V.  Clarke,  38  N.  H.  829,  885;  HuU  v.  Buggies, 
66  N.  T.  424, 427;  Handle  v.  State,  42  Tex.  580; 
Smith  V.  State,  10  Cent.  Rep.  527,  68  Md.  168. 

It  is  thought  by  counsel  for  defendant  that 
this  case  is  ruled  by  People  v.  BeiUy,  50  Mich. 
884. 

That  case,  however,  is  different.  There  the 
contingency  was  one  upon  which  the  parties 
interested  could  exercise  their  reason  and  judg- 
ment under  an  agreement  upon  which  the  mon- 
ey was  pdd  and  was  in  its  nature  executory. 

In  this  case  the  money  was  paid  when  the 
chance  was  obtained,  and  there  was  no  oppor- 
tunity for  exercising  the  reason  or  judgment  or 
any  other  faculty  of  the  mind;  and  hence  the 
lottery. 

Thejudgment  must  be  c^ffirmed. 

The  other  Justices  concurred. 
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George  HAROLD  el  ai.,  AppU., 

8.  A.  JONES  et  al. 
(.-.Ala.....) 


L  The  owner  of  log^  hB,Ting  the  rig^ht  to 
ereet  and  extend  a  boom  in  a  stream  that 

has  beoD  by  statute  declared  a  public  highway  for 
floatlDff  and  raftinflr  logs,  who  exercises  due  care 
and  diligence  to  prevent  the  formation  of  Jams, 
and.  In  case  a  Jam  is  formed,  to  remoye  it  within 
a  reasonable  time,  is  not  liable  for  damages  sus- 
tained by  another  person,  who  is  delayed  in  raft- 
ing other  logs  in  consequence  of  the  obstruction 
of  the  stream  by  such  a  Jam. 

2.  A  person  who»  knowing  of  the  obetroe- 
tion  of  a  stream  by  a  Jam  of  logs,  driyes  his 
rafts  upon  them  without  allowing  the  owners 
time  to  remove  them,  is  guilty  of  contributory 
negligence  which  will  defeat  a  recovery  for  dam- 
ages sustained  by  the  loss  of  his  timber  in  at- 
tempting to  pass  the  obstruction. 

(February  4, 1880.) 

APPEAL  by  defendants,  from  a  judgment  of 
the  Circuit  Court  of  Escambia  County  in 
favor  of  plaintiffs  in  an  action  to  recover  dam- 

r  alleged  to  have  resulted  from  defendant's 
ructing  the  navigation  of  a  stream.    Ee- 
termed. 


At  the  trial  the  defendants  asked  the  court 
to  instnict  the  jury,  inter  alia,  as  follows: 

"  The  court  charges  the  jury  that  the  defend- 
ants had  a  reasonaDle  time  in  which  to  remove 
any  obstruction  caused  by  their  reasonable  and 
proper  use  of  the  stream;  and  if  the  plaintiffs 
negii^ntly  ran  into  said  obstructions,  with- 
out giving  time  for  defendants  to  remove  them, 
and  thereby  suffered  loss  or  injury,  they  can- 
not recover,  because  of  their  own  contributory 
negliffence." 

This  request  was  refused  by  the  court 

Further  facts  appear  in  the  opinion. 

Mesari.  M,  A.  Rabb,  O.  R.  Famham 
and  John  Gamble  for  appellants. 

No  counsel  appeared  for  appellees. 

Clopton*  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiffis  and  defendants  were  en^ged 
in  the  business  of  floating  and  raftinc  timber 
over  the  waters  of  the  Sepulga  Creek,  to  the 
Conecuh  River,  and  thence  to  f'erry  Pass,  Fla.» 
which  was  the  place  of  market.  When  the 
water  in  the  cre^  was  at  low  stage,  the  timber 
was  prepared  and  placed  in  b(x>ms  for  safe 
keeping  and  preservation,  until  the  water  was 
in  condition  nt  for  floating.  Plaintiff's  boom 
was  above  the  boom  of  defendants. 

The  defendants  had  several  thousand  pieces  uf 
timber  in  the  creek,  which  had  jammed,  or,  as 


Note.— JVaof0a2>Ie  stream  defined. 

A  river  capable  of  floating  to  market  the  products 
of  the  country,  and  upon  which  boats,  barges,  rafts 
or  logs  may  be  borne,  is  a  navigable  stream,  both  in 
fact  and  in  law.  The  criterion  of  navigabflity  is  the 
use  to  whiph  the  stream  may  be  put.  The  Montello, 
87  U.  S.  20  WaU.  480  (22  L.  ed.  881^;  Rhodes  v.  Otis,  83 
Ala.  678;  Wadsworth  v.  Smith,  U  Maine,  278;  Treat 
V.  Lord,  42  Maine,  5G2;  Moore  v.  Sanbome,  S  Mich. 
610;  Thunder  Bay  River  Booming  Go.  v.  Speeohly, 

81  Mich.  886;  Davis  v.  Winslow,  61  Maine,  264,  81  Am. 
Dec.  688. 

The  public  has  a  right  of  passage  over  all  fresh 
water  streams  which  are  by  nature  susceptible  of 
general  use;  and  those  rivers  are  public  and  navi- 
gable in  law  which  are  navigable  in  fact.  Hale,  De 
Jure  Maris,  chaps.  2, 8;  Williams  v.  Wilcox,  8  Ad.  & 
El.  814, 883;  Barney  v.  Keokuk,  94  U.  8. 842  (24  L.  ed. 
224);  Poundv.Turok,06U.8.4fie(24L.ed.6S6);The 
Daniel  Ball,  77  U.  S.  10  WalL  667  a9  L.  ed.  809);  The 
Montello,  ntpra;  Garter  v.  Thurston,  68  N.  H.  106; 
Brown  v.  Chadboume,  81  Maine,  9;  Moor  v.  Veazie, 

82  Maine,  848:  Spring  v.  RusseU,  7  Oreenl.  278,  200; 
Wadsworth  v.  Smith,  U  Maine,  278;  Thompson  v. 
Androscoggin  Rii^er  Ck>.  64  N.  H.  646, 68  N.  H.  108; 
Adams  v.  Pease,  2  Conn.  481;  Ingraham  v. Wilkinson, 
4  Pick.  268:  Com.  v.  Chapin.  6  Pick.  190;  Avery  v. 
Fox,  1  Abb.  U.  S.  246;  Palmer  v.  Mulligan,  8  Gaines, 
807;  People  v.  Piatt,  17  Johns.  106,211;  Hooker  v. 
Cummings,  20  Johns.  90;  Ganal  Gomrs.  v.  People,  6 
Wend.  4S3;  Morgan  v.  King,  86  N.  Y.  464,  30  Barb.  0, 
18  Barb.  277;  Munson  v.  Hungerford,  6  Barb.  266; 
Rowe  V.  Titus,  1  Allen  (N.  B.;  826;  Esson  v.  McMaster, 
1  Kerr  (N.  B.)  601;  Boissonnault  v.  Oliv,  Stuart  (Low. 
Gan.)  666;  Moore  v.  Sanbome,  2  Mich.  619;  Lorman 
V.  Benson,  8  Mich.  18;  Rhodes  v.  Otis,  83  Ala.  678, 
606:  Gox  v.  State,  8  Blaokf.  198;  Welsev.  Smith,  8 
Oreg.  446,  448:  Healy  v.  Ohioago  ft  J.  R.  Go.  2  UL 
App.  486;  People  v.  St.  Louis,  10  IlL  861;  Godfrey  v. 
Alton,  12  IIL  20;  Memphis  v,  Overton,  8  Yerg.  880; 
Elder  v.  Burrus,  0  Humph.  868;  Stuart  v.  Clark,  8 
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Swan,  16;  Sigler  v.  State,  7  Baxt.  488;  Yates  v.  Judd, 
18  Wis.  U8;  Hicokok  V.  Hine,  28  Ohio  St.  623;  Sel- 
man  v.  Wolfe,  27  Tex.  08;  Gould,  Waters,  p.  116. 

Easements  and  public  right  to  use  of. 

When  a  stream  is  in  its  nature  capable  of  being 
used  for  the  purposes  of  commerce,  for  the  floating 
of  vessels,  boats,  rafts  or  logs,  then  the  easement 
exists,  leaving  to  the  owners  of  the  bed  all  other 
modes  of  use  not  inconsistent  with  it.  Brown  v. 
Ghadboume,  81  Mahie,  0,  2L  See  also  Garter  v. 
Thurston,  68  N.  H.  104,  IW;  Tyrrell  v.  Lookhart,  8 
Blackf.  laS;  Brubaker  v.  Paul,  7  Dana,  428;  State  v. 
Thompson,  2  Strobh.  L.  12;  Hubbard  v.  Bell,  64  111. 
1 110;  Ellis  V.  Garey,  80  Ala.  725;  Rhodes  v.  Otis,  88 
Ala.  678;  Peters  v.  N.  O.  M.  6  a  R.  Go.  66  Ala.  628; 
Gould.  Waters,  p.  114. 

If  a  fresh  water  stream  is  capable  of  serving  an 
important  public  use  as  a  ctiannei  of  commerce,  it 
should  be  considered  public;  if  only  a  brook,  al- 
though it  may  serve  to  float  down  sawlogs  for  a  few 
days  during  a  freshet,  it  is  not  therefore  a  public 
highway.  Whether  it  is  the  one  or  the  other  de- 
pends upon  its  capacity,  extent  and  importance. 
Haines  v.  Welch,  14  Oreg.  810. 

The  public  right  to  the  use  of  rivers  for  transpor- 
tation purposes  exists  upon  all  streams  which,  in 
their  natural  state,  have  capacity  for  floatage,  irre- 
spective of  custom  or  the  fact  of  actual  public  use, 
or  the  extent  of  such  use.  Moore  v.  Sanbome,  8 
Mich.  510;  Brown  v.  Ghadboume,  81  Maine,  0;  Davis 
V.  Winslow,  61  Maine,  264,  81  Am.  Dec  684. 

As  the  right  of  navigation  extends  to  ail  waters 
which  have  a  natural  capacity  for  such  use,  there  is 
a  general  presumption  of  an  easement.  Phcar, 
Rights  of  Water,  16,  note. 

Prinate  atreams  not  putHie  highvoaya. 
Private  streams  cannot  be  treated  as  publio  hlgb^ 
ways  for  the  floatage  of  logs  not  out  near  their 
banks.   Koopman  v.  Blodgett  (Mich.)  14  West*  Rep* 
000. 


See  also  3  L.  R.  A.  809;  28  L.  R.  A.  42;   38  L.  R,  A.  134. 


1889. 


Habold  y.  Jokbb. 


407 


the  witnesses  designate  It,liad  formed  "  Jacks.^ 

Early  in  July,  1887,  the  plaintiffs  b^n  to 
raft  their  timber,  there  being  arise  of  the  water 
in  the  creek,  and  were  delayed  in  reaching  the 
point  of  destination  by  reason  of  the  jams, 
whic^  had  to  be  broken.  They  claim  that  they 
were  put  to  expense  in  breaking  the  ^'Jacks,^' 
and  that  the  price  of  timber  declined  during 
the  delay,  whereby  they  suffered  damages,  to 
recover  which  tijey  bring  this  action. 

The  gravamen  of  the  action  is  that  the  de- 
fendants obstructed  the  creek  by  the  jams,  and 
kept  and  continued  the  obstruction,  whereby 
its  Davigation  was  destroyed  for  an  unreason- 
able time. 

At  the  request  of  the  plaintiffs,  the  court 
charged  the  jury  "  that  due  diligence  means 
enough  handEs  to  constitute  force  enough  to 
break  the  jacks,  if  they  were  formed,"  and  re- 
fused to  instruct  the  jury,  as  requested  by  de- 
fendants, that  the  law  only  required  reasonable 
dliigeoce  to  prevent  the  formation  of  "  jacks," 
or  to  break  or  remove  them  when  formed; 
"  and  if  the  evidence  shows  that  defendants  ex- 
ercised reasonable  and  due  diligence  to  prevent 
their  formation,  or  to  remove  or  break  them 
after  they  were  formed,  then  they  are  not  guilty 
of  obstructing  the  stream  so  as  to  render  them 
liable  for  damages  in  this  action." 

By  an  Act  of  the  Qeneral  Apsemblv,  ap- 
proved April  19,  1878,  Sepulga  Creek  and  other 
streams  in  the  Counties  of  Conecuh  and  Es- 
cambia '*  were  made,  constituted,  and  declared 
to  be  public  highways  for  all  the  purposes  of 


floatine  and  rafting  lumber,  logs  and  timber 
upon  their  waters.'^    Acts  187^78,  p.  186. 

The  right  to  use  watercourses  as  nighways, 
and  the  right  to  use  highways  upon  hnd,  are 
analo^us,  and  depend  on  the  same  general 
principles.  The  general  rule  is  not  controvert- 
ed that  an  individual  may  maintain  an  action 
to  recover  damages,  who  has  suffered  special 
injury  in  consequence  of  obstructions  to  a  high- 
way, whether  upon  land  or  water,  which  con- 
stitute public  nuisances.  Anv  and  all  of  the 
public  nave  an  equal  right  to  the  reasonable  use 
of  a  highway,  but  the  enjoyment  by  one  neces- 
sarily interferes  to  some  extent,  for  the  time  be- 
ing, with  its  free  and  unimpeded  use  by  others. 

No  precise  definition  of  what  constitutes  a 
reasonable  u^e,  adapted  to  all  cases,  can  be  laid 
down.  Whether  or  not  any  particular  use  is 
reasonable  depends  on  the  character  of  the  high- 
way, its  location  and  purposes,  and  the  neces- 
sity, extent  and  duration  of  the  use,  under  aU 
the  attendant  and  surrounding  circumstances. 
The  general  limitations  upon  the  use  are  that 
when  it  constitutes  an  obstruction  to  the  high- 
way, it  must  be  of  a  partial  and  temporary 
character,  justified  by  necessity  and  conven- 
ience, and  in  the  ordinary  ana  contemplated 
use  of  the  highway.  It  must  not  be  incompat- 
ible with  the  reasonable  free  use  of  others,  who 
may  have  occasion  to  travel  or  transport  over 
it;  and  the  obstruction  must  not  be  continued 
longer  than  thecontinanoeof  the  necessity,  and 
a  reasonable  time  for  its  removal. 

On  this  principla,  a  builder  may  place  the 


Parties  who  rely  on  mere  floatage  rights  In  a 
stream  cannot  add  to  the  burdens  laid  on  riparian 
proprletOTB  by  creating  an  easement  by  drawing 
water  from  lakes  and  from  a  pond  into  the  stream, 
so  as  to  extend  the  period  In  which  loga  may  be 
floated.    Koopman  v.  Blodgett,  supra. 

The  right  of  navigation  In  a  private  fresh  water 
river,  though  nominally  an  easement,  Is  not,  Uke 
other  easements,  an  Inoorporeal  hereditament  or 
real  estate.    Barnard  v.  Hlnkley,  10  Mich.  4SS. 

ObBtrwUon  of  naviffcMe  strearnB, 

A  boom  buUt  in  Lake  Superior  by  a  riparian 
owner,  for  the  storage  of  logs,  is  a  nuisance  if  It  ob- 
structs navigation  or  Interferes  with  the  use  of  a 
dock  built  by  another  riparian  owner  in  aid  of  nav- 
igation.   Union  IfflU  Oo.  v.  Shores,  66  Wis.  476. 

The  Revised  Statutes,  1 1606,  imposing  a  penalty 
for  the  obstruction  of  a  navtKable  river,  does  not 
apply  to  the  worlcs  of  a  lx>om  company  whose  char- 
ter gives  it  the  right  to  detain  and  assort  running 
logs,  when  such  works  are  located  at  a  point  where 
the  river  is  not  navigable  in  fact  except  for  the 
floating  or  driving  of  loose  logs.  Edwards  v.  Wau- 
nu  Boom  Oo.  67  Wis.  468. 

Mooring  logs  and  rafts  not  a  nuiaanee. 

Logs  and  rafts,  floated  down  a  stream,  may  be 
moored  for  a  reasonable  time  to  the  shore  for  the 
purpose  of  making  up  logs  Into  rafts,  or  for  break- 
ing up  the  rafts,  or  to  enable  the  owners  to  sell 
them.  Hayward  v.  Knapp,  S8  Minn.  480;  Davis  v. 
Winslow,  SI  Maine,  264;  Weise  v.  Smith,  8  Oreg.  446; 
Brown  v.  Kentfleld,  60  GaL  12B;  Dalrymple  v.  Mead, 
1  Grant,  Gas.  IflT:  Gould,  Watcn,  p.  178. 

The  reasonableness  of  the  time,  place  and  man- 
ner of  the  mooring  under  the  rules  is  a  question  of 
fact  for  the  jury.  Original  Hartlepool  Collieries 
Oo.  V.  Gibb,  L.  B.  6  Oh.  Div.  718,  72S. 

The  privilege  of  stopping  upon  the  water  is  prao- 
tlcaUy  the  same  as  in  the  case  of  a  oarrlage  upon  a 
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road.  Original  Hartlepool  Golllerles  Go.  v.  Glbb,  L. 
R.  5.  Gh.  Div.  718;  Sherlock  v.  Bainbrldge,  41  Ind. 
85:  Rex  V.  Gross,  8  Gamp.  2d4;  Gwry  v.  Daniels,  8  Met. 
478;  State  v.  Thompson,  2  Strobh.  L.  12;  Sawyer  v. 
Eastern  Steamboat  Go.  46  Maine,  400;  People  v.  Hor- 
ton,  64  N.  Y.  610,  6  Him,  U6;  State  v.  Holman,  20 
Ark.  58. 

If  a  booming  company  incloses  part  of  a  floatable 
stream  in  a  reasonable  and  prudent  manner  for  its 
own  purposes,  the  fact  that  another  booming  com- 
pany upon  the  same  stream  is  thereby  inconveo- 
ienced,  does  not  make  the  boom  of  the  first  com- 
pany a  public  nuisance.  Attorney-General  v.  Bvart 
Booming  Oo.  84  Mich.  4fl2. 

The  owner  of  floating  [logs  who  wishes  to  direct 
them  Into  his  miUpond,  may  use  for  that  purpose 
temporary  guide  booms  which  do  not  unreason- 
ably obstruct  the  channel.  Yeazle  v.  Dwinel,  60 
Maine,  488. 

Oomminglino  and  inUrferenee  wtth  othen. 

In  an  action,  under  Howell*8  Statutes,  2036,  to  re- 
cover the  cost  and  expense  neoeaaarily  incurred  by 
the  plaintiff  in  running  and  driving  defendant's 
logs,  breaking  Jams  caused  by  such  logs,  and  clear- 
ing the  stream  from  obstructions  caused  by  defend- 
ant's neglect;  where  by  reasonable  prudence  and 
reasonable  diligence,  and  the  employment  of  a  suf- 
ficient force,  he  might  have  cleared  the  stream  of 
such  obstructions,  so  as  to  admit  of  the  passage  of 
plaintiff's  logs,  but  failed  to  do  so  on  demand  made 
to  that  effect— plaintiff  had  a  right  to  proceed  to 
pick  a  way  through  for  his  logs  to  pass,  and  may 
recover  the  expense  incurred  In  running  and  driv- 
ing defendant's  logs  for  that  purpose.  Butterfield 
V.  Gilchrist,  5  West.  Bep.  744, 68  Mich.  155. 

A  person  who  deliberately,  and  without  compul- 
sion through  natural  causes,  selects  a  particular 
portion  of  a  floatable  stream  for  the  storage  of  logs, 
and  thereby  prevents  another  from  entering  the 
same  with  a  drive  of  logs  from  a  tributary,  is  liable 
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materials  for  an  adjacent  structure — ^a  merchant 
may  place  bis  goods — ^in  a  street,  to  be  removed 
hi  a  reasonable  time.  Wagons,  carts  and  other 
vehicles  may  stand  in  a  highway  for  the  tem- 
porary purpose  of  loading  or  unloading.  These 
are  not  considered  unlawful  obstructions  to  a 
highway  upon  land.  The  same  principles  are 
applicable,  and  regulate  the  use  of  watercourses 
as  nigh  ways .  The  right  of  transportation  over 
a  stream  includes  the  right  to  make  such  uses 
of  it  as  are  essential  to  the  exercise  and  enjoy- 
ment of  the  right  to  navigate  and  transi>ort 
Such  a  right  has  been  held  to  include  the  right 
of  anchorage,  of  mooring  to  wharves,  and  to 
moor  logs  and  rafts  for  the  purpose  of  making 
up  or  breaking  the  rafts,  provided  there  is  no 
interference  with  the  rights  of  riparian  propri- 
etors. Davis  V.  Winilaw,  81  Am.  Dec.  587,  51 
Maine,  64. 

The  statute  declares  Sepulga  Creek  to  be  a 
public  highway,  for  the  purpose  of  floating  and 
rafting  lumber,  logs  ana  timber.  It  is  capable 
of  this  use  only  in  periodical  seasons  of  high 
water,  and  consequently  is  a  public  highway 
only  during  such  seasons.  While  no  one  is 
Justified  in  permanently  obstructing  the  chan- 
nel of  the  creek,  temporary  obstruction,  for 
the  parpose  of  preparing  and  securing  timber 
for  luture  transportation,  and  necessary  to  the 
useful  navigation  of  the  QteelL  at  suitable  sea- 
sons, does  not  constitute  a  violation  of  the 
rights  of  others,  if  such  obstructions  are  in  the 
customary  and  contemplated  mode,  and  are  not 
unnecessarily  and  unduly  continued. 

The  construction  of  booms  for  this  purpose 
appears  to  be  customary  and  contemplated.  If 
a  boom  is  indispensable  to  a  reasonable  enjoy- 


ment of  the  creek  as  a  public  highway,  and  it 
is  discontinued  or  removed  in  a  reasonable  time 
after  the  necessity  for  it  ceases,  its  erection  dur- 
ing a  low  stage  of  the  water,  when  the  creek 
cannot  be  used  for  floating  or  rafting,  is  not 
unlawful,  and  the  boom  does  not  constitute  a 
nuisance  for  which  an  action  can  be  maintained. 

The  right  to  construct  and  extend  a  boom  for 
such  purpose,  and  at  such  time,  carries  with  it 
the  right  to  keep  it  extended  a  reasonable  time. 
Weise  y.  Smith,  8  Am.  Bep.  621,  8  Oreg.  445; 
Qraoei  v.  Shattuek,  69  Am.  Dec.  586, 86  N.  H. 
257. 

Ordinary  care  consists  in  doinf  that  which  a 
reasonablv  prudent  man  would  do,  or  in  omit- 
ting to  do  that  which  a  reasonably  prudent 
man  would  not  do,  under  the  same  circum- 
stances, in  relation  to  the  same  matter.  MtU- 
9on  V.  Maupin,  75  Ala.  812;  Davis  y.  Window, 
81  Am.  Dec.  578.  51  Maine,  264. 

By  the  charge  given  at  the  instance  of  the 
plaintiffs  the  jury  were  instructed  that,  under 
the  circumstances  of  this  case,  as  disclosed  by 
the  evidence,  due  diligence  required  the  de- 
fendants to  have  force  enough  (o  break  the 
Jams  if  they  were  formed.  This  rule  requires 
the  defendants  to  keep  force  sufficient  at  all 
times  to  break  jams  as  soon  as  formed,  or  at 
least  the  jury  would  so  understand  the  charge. 

The  defendants  have  the  right  to  a  reasonable 
use  of  the  creek,  not  only  to  raft  their  timber 
when  there  is  sufficient  water,  but  also  to  detain 
and  keep  it.securely,  when  the  water  is  at  a  low 
stage.  If,  in  using  the  proper  means  for  this 
purpose,  jams  were  formed  by  the  natural  op- 
eration of  the  water,  their  removal  in  a  rea- 
sonable time  is  the  measure  of  the  defendants' 


to  such  other  person  in  damacres.  MoPheten  v. 
Mooee  Biver  Log  Driving  Oo.  2  New  Eng.  Bep.  460, 
78  Maine,  418. 

Bate  of  compensation  for  driving  intermingled 
logs,  under  General  Statutes  1878,  chap.  88,  §  78; 
Beard  v.  Clarke,  86  Minn.  824;  Chesley  v.  DeGralF, 
86  Minn.  415;  Walker  v.  Bean,  84  Biinn.  487. 

Bound  to  %n-event  formation  of  jams, 

A  oorporatlon  authorized  by  its  charter  to  main- 
tain dams,  and  make  all  other  improvements  re- 
quired to  facilitate  the  driving  of  logs  on  a  naviga- 
ble river,  may  be  bound  to  prevent  the  formation 
of  Jams,  which  increase  the  danger  of  injury  to  the 
shores,  if  it  is  practicable  to  do  so  by  reasonable 
means;  but  when  a  Jam  is  reasonably  necessary  and 
proper  to  facilitate  the  driving  of  logs,  the  corpo- 
ration is  not  bound  to  remove  it,  and  is  not  liable 
for  damage  resulting  therefrom  to  a  riparian  owner. 
Field  v.  Apple  Biver  Log  Driving  Co.  67  Wis.  689. 

Oonfusion  of  goods. 

Floating  logs  distinctly  marked  are  not  subject  to 
confusion  or  commixture  of  goods,  in  the  sense  im- 
plied  by  those  terms  in  law ;  but  for  their  appropri- 
ation in  turning  them  into  money  knowingly  and 
without  right,  a  party  is  liable  to  the  owner.  OofiT 
V.  Brainerd,  2  New  Bng.  Bep.  612, 58  V  t  468. 

A  certified  oopy  of  scale  bills  from  the  record 
of  the  surveyor-general,  mdudlng  with  defendant's 
logs,  those  bearing  plalntifTs  marks,  is  prima  fade 
evidence  of  defendant's  possession.  Clark  v.  Nelson 
Lumber  Co.  84  Minn.  289. 

The  plalntifTs  logs,  bearing  his  marks,  and 
mingled  with  defendant's  logs  in  his  private  miU- 
tK>om,  having  been  sawed,  are  held  evidence  of  oon- 
version.    Clark  v.  Nelson  Lumber  Co.  supra. 

Boom  companies  are  not  insurers  of  the  logs  ool- 
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lected  by  their  booms;  nor  are  they  liable  for  logs 
which  escape  by  inevitable  accident.  Brown  v. 
Susquehanna  Boom  Co.  1  Cent  Bep.  66, 109  Pa.  67. 

Contributory  neglioence  dtfeats  recovery. 

Where  defendant's  boom  was  in  plain  view  of,  and 
was  used  to  furnish  logs  for,  plaintiff's  mill;  and 
plaintiff,  knowmg  of  the  danger  of  a  sudden  rise  in 
the  river  made  no  effort  himself  to  have  the  boom 
dosed,  the  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  could  not  recover  for  an  injury  to  his 
dam  caused  by  floating  timber  from  such  boom. 
LUley  V.  Flejtoher,  81  Ala.  284. 

Damages  for  ittjyries  to  riparian  owners. 

The  right  to  float  logs  down  a  stream  does  not 
confer  a  right  to  run  them  upon  the  adjacent  land, 
or  to  cause  the  water  to  overflow  the  banka,  to  the 
injury  of  the  shore  owner;  and  it  is  immaterial 
whether  an  mjury  so  occurring  arises  from  the  neg- 
ligence of  the  party  or  otherwise.  Haines  v. Welch. 
14  Oreg.  819. 

Where  defendant  floated  logs  down  the  Connecti- 
cut River,  not  in  rafts,  and  obstructed  plaintiff's 
landing  place  on  the  river,  by  which  some  persons 
had  access  to  his  public  house,  he  is  liable  for  dam- 
ages to  plaintiff.  French  v.  Conn.  Biver  Lamber  Co. 
6  New  Eng.  Bep.  294, 145  Mass.  261. 

Where  logs  are  driven  ia  a  navigable  river,  m  an 
ordinarily  prudent  and  skillful  manner,  the  owner 
is  not  liable  for  damages  which  may  result  to  the 
lands  of  riparian  owners.  Field  v.  Apple  Biver  Log 
Driving  Co.  67  Wis.  669. 

A  milldam  owner  on  a  floatable  stream  in  Maine 
need  not  construct  expensive  locks  or  sluices  to  en- 
able loosely  constructed  rafts  to  pass  without  be- 
ing broken  up.  Foster  v.  Seaisport  Spool  6  Block 
Co.  6  New  Eng.  Bep.  286, 79  Maine,  606. 


1889. 


bUFREMB  LODOB,  EnIGHTS  OF  PtTHIAB,  T.  KsiOBT. 


400 


du^.  The  charge  requires  the  exercise  of  a 
higher  degree  of  diligeuce  than  the  law  exacts; 
and,  beiDg  in  ffeneral  terras,  without  qualifica- 
tion, it  was  calculated  to  confuse  ana  mislead 
theiury. 

Whether  booms  are  necessary  and  customary 
to  detain  and  preserve  the  timber,  as  also  the 
time  and  reasonableness  of  the  use  of  the  creek 
by  the  defendants,  and  the  remoyalof  the  jams 
in  a  reasonable  time,  were  proper  subjects 
for  the  consideration  of  the  jury,  to  be  deter- 
mined from  all  the  evidence  and  drcum- 
stancea 

It  follows  that  tf  the  defendants  had  the  right 
to  erect  and  extend  a  boom,  and  to  continue  it 
a  reasonable  time,  they  were  not  wrong  doers, 
and  did  not  cause  an  obstruction  for  which  an 
action  can  be  maintained,  if  they  exercised  due 
care  and  diligence  to  prevent  the  formation  of 
jams,  or  to  break  and  remove  them  whea 
lurmed. 

A  party  cannot  recover  for  injuries  caused 
by  the  negligence  of  another  if  he  himself  has 
failed  to  exercise  proper  care,  and  his  own  neg- 


ligence has  proximately  contributed  to  the  in- 
jury. If  it  were  estabushed  that  the  defend- 
ants unlawfullv  obstructed  the  creek,  it  was 
the  dutv  of  plaintiffs  to  exercise  ordinary  care 
to  avoid  the  consequences.  LiUa/  v.  FUtcher, 
81  Ala.  234. 

If  plaintiffs,  knowing  of  obstructions,  drove 
their  rafts  upon  them  without  allowing  defend- 
ants time  to  remove  them,  this  would  be  con- 
Mbutory  nefligence,  which  would  defeat  a 
recovery  for  damages  sustained  by  the  loss  of 
their  timber  in  attempting  to  pass  the  obstruc- 
tions; though,  if  they  were  prevented  from 
rafting  their  timber  to  market  by  reason  of  the 
obstructions,  which  they  were  unable  to  pass, 
they  might  maintain  an  action  to  recover  the 
natural  and  proximate  damages  resulting  there- 
from. 

Notwithstanding,  the  charge  requested  by 
defendant  in  relation  to  contributory  negli- 
gence was  properly  refused,  for  the  reason  that 
its  hypothesis  does  not  include  all  the  elements 
of  contributory  negligence  in  such  case. 

Beverted  ana  remanded. 
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L  In  an  aetloii  upon  m  oertificate  of  mem- 
berabip  in  m  beneTCilent  asaoolation, 

plaintiff  makes  a  prima  faefe  ease  entitling  him 
to  recover  the  sum  named  In  his  oertifloate,  when 
he  pleads  the  oertifloate,  performance  on  his  part 
and  that  of  the  aaetired,  death  of  the  assured,  and 


failure  of  performance  on  the  part  of  the  In 

surer. 

2.  A  consultation  of  a  ▼olnntary  aasoeia* 
tiotty  or  a  corporation,  which  is  created  by  itselft 
is  nothing  more  than  a  by-law  under  an  inappro- 
priate name. 

8.  A  person  who  becomes  a  member  of  a 
bcoieflt  society  the  constitution  of  which 
makes  a  clear  reservation  of  the  right  to  amend, 
is  bound  to  take  notice  of  the  existence  and  effect 
of  that  reserved  power. 

i.  Where  a  cban^  is  reg^ulorly  made  in 
the  by-laws  of  a  beneilt  society  and  the  motive 


Note.— Benevolent  society;  poioer  to  maht  hy^wa. 

In  the  case  of  a  corporation  the  law  *HaoiUy  an- 
nexes to  it  tiie  power  of  making  by-laws  or  private 
statutes  for  its  government  and  support.  Ang.  & 
A.  Oorp.  1 825,  Baoon,  Benefit  Societies,  p.  94. 

Unless  delegated  to  a  select  body  by  the  articles 
of  association  or  charter,  the  power  to  make  by- 
laws resides  in  a  body  of  members  themselves  and 
is  to  be  exercised  by  the  majority.  Morawetz,  Prlv. 
Corp.  I  491:  Ang.  &  A.  Corp.  B  8S7;  Bacon,  Bene- 
fit Societies,  p.  9ft. 

If  the  charter,  or  the  fundamental  agreement  of 
the  members,  prescribes  the  mode  in  which  the  by- 
laws shall  be  made  and  adopted,  in  order  to  insure 
their  validity,  that  mode  must  be  striotiy  pursued. 
Dunston  v.  Imperial  GkisUght  &  G.  Co.  8  Bam.  k 
Ad.  12k 

But  if  the  charter  is  silent  on  this  subject,  the  as- 
sociation may  adopt  by-laws  "  by  its  own  acts  and 
oonduct,  and  the  acts  and  conduct  of  its  officers,  as 
by  an  express  vote,  or  an  adoption  manifested  in 
writing.  Ang.  ft  A.  Corp.  828;  Union  Bank  v. 
Bidgely,  1  Hair.  &  G.  824. 

In  both  voluntary  and  incorporated  associations 
the  power  depends  upon  the  articles  of  association, 
or  charter,  which  is  the  fundamental  law.  St. 
Mary^s  Ben.  Sooiety  v.  Burf ord,  70  Pa.  821;  Bacon, 
Benefit  Societies,  p.  94. 

By-laws  properly  adopted  are  as  binding  upon  all 
the  members  of  the  association  as  a  provision  con- 
tained in  the  chartei  itself.  Morawetz,  Priv.  Corp. 
1491. 
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Amendment  and  repeaL 

The  same  body  which  can  make  by-laws  has  the 
power  to  amend  or  repeal  them,  subject  to  the  ad- 
ditional restrictions  and  limitations  of  the  by-laws 
themselves  as  well  as  those  of  the  articles  of  asso- 
ciation. Morawetz,  Priv.  Corp.  I  499;  Ang.  &  A. 
Oorp.  9  829. 

But  no  by-law  can  be  repealed  so  as  to  impair  or 
affect  vested  rights,  for  the  members  have  the  right 
to  rely  upon  the  by-laws  which,  as  between  them- 
selves, are  contracts.  A  by-law  that  will  disturb  a 
vested  right  is  unreasonable.  Pellazzlno  v.  G  erman 
Catholic  Society,  16  Cin.  L.  Bui.  27;  Kent  v.  Quick- 
silver Mln.  Co.  78  N.  Y.  159;  Morrison  v.  Wisconsla 
Odd  Fellows  Mut.  L.  Ins.  Co.  59  Wis.  1«2;  Poultney  v. 
Rschman,  62  How.  Pr.  466;  Gundlach  v.  German  ia 
Mechanics'  Asso.  49  How.  Pr.  190.  But  see  Fuguve 
V.  St.  Joserh  Mut.  Society,  46  V t.  862. 

Member  hound  by  by^w. 

By  becoming  a  member,  one  impliedly  ai?recs  to 
bo  bound  by  all  legal  acts  of  the  majority  uDdoi*  the 
compact  of  the  articles  of  association.  Morawetz, 
Priv.  Corp.  1 600  a;  Ang.  6  A  Corp.  1 359. 

A  member  of  such  an  organization  cannot  be  ig- 
norant of  them,  nor  can  he  refuse  obedience  to 
them,  unless.  Indeed,  they  are  illegal,  or  require  the 
performance  of  acts  which  the  law  forbids.  Mitch- 
ell V.  Lycoming  Mut.  F.  Ins.  Co.  61  Pa.  402;  People 
V.  St.  George's  Society,  28  Mioh.  26L 


f^'ee  also  47  L.  R.  A.   130. 
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whii)h  inflneooeB  the  obange  is  an  honost  one,  to 
promote  the  welfare  of  the  society,  and  the  mem- 
bers are  all  given  an  opportunity  to  avail  them- 
selves of  the  dhanice,  no  actionable  wrong  is  done 
the  members  or  their  benefloiaries. 

6.  No  more  than  nominal  damages  conld 
be  recoTex*ed  for  the  depletion  of  the  class  in 
a  benefit  society  to  which  a  person  Insured  be- 
longed, oven  if  it  constituted  a  breach  of  con- 
tract, wbere  such  depletion  was  occasioned  by 
the  formation  of  a  new  class,  into  which  many 
members  of  the  former  entered,  as  the  damages 
are  too  remote,  conjectural  and  speculative  to 
form  the  basis  of  a  legal  recovery. 

(March  0,1880.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Circuit  Court  of  Clay  County  in  favor 
of  plaintiff  in  an  action  upon  a  certificate  of 
membership  in  a  benevolent  association.  Af- 
firmed  ufon  condition. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs,  Oyler  A  Johnson  and  HoUiday 
A  Byrd,  for  appellant: 

The  main  and  underlying  fact  and  law  of  the 
case  is  that  there  is  no  privity  of  contract  be- 
tween the  plaintiff  (the  beneficiarjr)  and  the  de- 
fendant, but  that  the  contract  is  one  made 
between  the  insurer  and  the  insured. 

Rev.  But.  1881,  g§  8848, 8849,  8850;  Masonic 
Mut  Ben.8oeietyY,Burkhart,9  West  Rep.  92, 
110  Ind.  189;  Second  Nat  Bank  v.  DanviOe, 
60Ind.  505;  Bchlery.  QermanMut.  F.  Ins.(h, 
68  Ind.  847;  Supreme  Lodge,  Knights  of  Honor, 
V.  Abbott,  82  Ind.  1;  WiUcuU  v.  Mrthtoestem 
Mut,  L.  Ins.  Oo.  81  Ind.  800;  Supreme  Lodge, 
Knights  of  Pythias  of  the  World,  v.  Schmidt,  98 
Ind.  884;  Psnn  Mui.  L,  Ins,  Co.  v.  Wiler,  100 
Ind.  92  ;  Elkftart  Mut  Aid  Beneo,  db  R,  Asso, 
V.  Houghton,  1  West.  Rep.  284,  108  Ind.  286; 
Supreme  Council,  Order  of  Chosen  Friends,  v. 
Oarrigus,  1  West  Rep.  861,  104  Ind.  188; 
Northwesiem  Mut.  L,  Ins,  Oo,  v.  Haedett,  2 
West  Rep.  690,  105  Ind.  212;  Presbyterian 
Mut.  Assur.  Fundv,  Allen,  4  West  Rep.  712, 
106  Ind.  598;  Nat  Ben,  Asso,  v.  Orauman,  5 
West  Rep.  848,  107  Ind.  288;  Kehlenbeck  v. 
Logeman,  10  Daly,  447. 

When  by  the  death  of  the  insured,  the  con- 
tract is  consummate,  then  the  beneficiary  has 
and  holds  a  vested  interest^  and  takes  the  same 
as  it  is  and  exists  at  that  tmie. 

Messrs.  Williamson  St  "Dwi^fSJt  Oeo.  A. 
Knisfht»  and  A.  W.  Knight,  ^r  appellee: 

The  certificate  of  membership  sued  on  was 
a  contract  between  appellant  and  the  insured, 
and  could  not,  either  directly  or  indirectly,  be 
altered,  changed,  or  modified,  nor  its  value  de- 
stroyed, without  the  express  consent  of  the  in- 
sured. 

In  HoUand  v.  Taylor,  9  West  Rep.  606,  111 
Ind.  121,  Zollars,  Oh.  J,,  held  that  '*  Persons 
who  become  members  of  (benevolent)  associa- 
tions, such  as  this— and  accept  certificates,  are 
bound  to  take  notice  of  the  by-laws;  they  enter 
into  and  become  a  part  of  the  contract  the  same 
as  if  they  were  written  out  in  the  certificate." 

8ee  also  Bauer  y.  Samson  Lodge,  K,  of  P,  102 
Ind.  262. 

The  rights  of  the  assured  and  the  beneficiary 
are  fixed  by  the  terms  of  the  contract  and  the 
constitution  and  laws  of  the  order  as  they  ex- 
isted at  the  time  of  entering  into  the  contract, 
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and  cannot  be  defeated  or  annulled  bv  the  sep- 
arate or  combined  acts  of  the  aasured  and  the 
order  so  as  to  impair  the  righti  of  the  non- 
oonsentlng  beneficiary. 

See  Supreme  Lodge,  K.  of  P.  r.  Sdmidi,  96 
Ind.  874. 

When  appellant  issued  the  certificate  in  suit 
and  delivered  it  to  the  insured  member,  the 
only  power  reserved  in  the  Constitution  and 
laws  of  appellant's  order,  as  they  then  existed, 
to  wit,  in  1877,  which  could  in  any  manner 
affect  said  contract,  was  the  right  of  the  insured 
to  change  the  beneficiary. 

See  g  0,  Const  1877. 

Claims  for  money  due  by  virtue  of  an  agree- 
ment are  unlike  mere  matters  of  disci|mne, 
questions  of  doctrine,  or  of  policy,  and  are  not 
governed  by  the  same  rules. 

Bauer  v.  Samson  Lodge,  K,  of  P.  102  Ind.  268. 

The  contract  of  a  mutual  society  with  one  of 
its  members  does  not  stand  upon  a  different 
footing  or  rule  of  law  from  a  contract  with  a 
stranger. 

WiUcuU  y.  Nbrthu)estern  Mut.  L.  Ins,  Oo.  81 
Ind.  800. 

If  the  rules  of  the  society  are  changed  after 
the  insurance  is  obtained,  they  cannot,  without 
the  express  consent  of  the  assured,  be  held  to 
vary  the  terms  of  the  contract  he  has  entered 
into.  The  company  (or  society)  has  no  riffht 
to  impose  new  conditions  affecting  his  rights 
under  the  contract. 

See  Bliss,  Life  Ins.  pp.  766,  767;  May,  Ins. 
|§  67,  562;  New  Em,  Mut.  F.  Ins.  Oo,  v.  Butler, 
84  Maine,  451 ;  Hamilton  Mut,  Ins,  Oo,  v.  Ho- 
bart,  2  Gray,  548;  Northam^n  County  F.  Ins, 
Oo,  V.  Connor,  17  Pa.  186;  WaUaee  v.  Ins.  Oo,  4 
La.  289;  Van  Slyke  v.  Trempealeau  Oo,  Farmers 
Mut,  Fire  Ins,  Co.  48  Wis.  688;  Bradjield  v. 
Union  etc.  Ins.  Co,  (C.  C.  P.  Pa.)  10  Ins.  L.  J. 
551;  Qreai  Falls  Mut,  F,  Ins,  Oo,  y.  Harv^,  45 
N.  H.  202;  Supreme  Council  Am,  L.  of  H.  v. 
Perry,  1  New  Eng.  Rep.  715,  140  Mass.  580; 
Holland  v.  Taylor,  9  West.  Rep.  606,  111  Ind. 
121;  Morrison  v.  Wis,  Odd  Fellows  Mut,  L,  Ins. 
Oo.  59  Wis.  162;  Wood,  Fire  Ins.;  Be  Brook- 
lyn Rapid  Transit  Oo.  62  How.  Pr.  406;  Oocs 
v.  Farmers  Mut,  F,  Ins,  Co,  2  Cent.  Rep. 
710,  48  N.  J.  L.  58 ;  May,  Ins.  |  67 ;  JBm 
die  y.  Chenango  Oo.  Mut.  Ins,  Co.  8  Hill, 
161. 

The  contract  of  a  mutual  company  is  like 
any  other  contract;  it  is  binding  between  the 
company  and  a  member. 

WiUcufs  V.  Northwestern  Mut.  Life  2ns,  Oo. 
81  Ihd.  807;  Pretbyterian  Mut.  Assur,  Fund  y. 
Allen,  4  West  Rep.  712, 106  Ind.  598;  Cohen  y. 
N.  7,  Mut.  L.  Ins,  Oo,  10  Am.  Rep.  558;  Mut, 
Ben.  L,  Ins.  Co.  v.  HiUyard,  18  Ahl  Rep.  758. 

EUiottt  Oh.  J,,  delivered  the  opinion  of  the 
court: 

The  first  paragraph  of  the  appellee's  com- 
plaint counts  upon  a  certificate  of  insurance 
taken  out  in  the  order  of  the  Eniehts  of  Pythias, 
and  namine  the  appellee  as  the  oeneficiary. 

The  certificate  contains  an  agreement  to  pay 
the  appellee  the  sum  of  $2,000  upon  the  death 
of  the  assured,  but  this  agreement  is  subject  to 
the  condition  thus  expressed: 

•'Provided,  however,  that  if,  at  the  time  of 
the  death  of  said  Brother  Edward  S.  Hussey, 
there  shall  be  less  than  2,000  members  hi  this 
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class,  there  shall  only  be  paid  a  sum  equal  to 
$1.00  for  each  memmr  in  good  standing  in  this 
class." 

The  effect  of  this  stipulation  is  to  confine  the 
beneficiaiy  to  a  specific  fund.  This  fund  is 
such  as  is  yielded  by  the  assessments  laid  upon 
the  members  of  the  class  of  which  the  assured 
was  a  member.  There  is  no  jreneral  uncondi- 
tional agreement  to  pay  $2,000,  for  the  amount 
the  order  undertakes  to  pay  is  contingent  upon 
the  number  of  the  members  of  the  class  to 
which  the  assured  belonged. 

The  contract  is  not  the  less  one  of  insurance 
because  made  by  a  voluntary  association  or 
benevolent  order,  for  the  consideration  was  a 
valuable  one,  and  was  yielded  in  return  for  the 
agreement  of  the  order  to  pay  the  beneficiary 
the  designated  sum  upon  the  death  of  the  as- 
sured; but  nevertheless  it  was  not  a  general 
contract  to  pay  a  stipulated  sum  unconditional- 
ly. Pretbyterian  Mut,  Assvr,  Fund  v.  AUen, 
4  West.  Rep.  712, 106  Ind.  598.  ^ 

The  policy  only  entitled  the  beneficiary  to  a 
sum  equal  to  $1  for  each  member  of  the  class 
at  the  time  of  the  death  of  the  assured;  and  it 
does  not  follow  from  this  that  the  beneficiary 
was  bound  to  aver  that  there  were  2,000  mem- 
bers of  the  class  at  the  time  the  assured  died. 
The  number  of  members  was  a  matter  peculiar- 
Iv  within  the  knowledge  of  the  defendant,  and 
the  plaintiff  was  not  bound  to  allege  facts  pe- 
culiarly known  to  it,  and  of  which  the  plaint- 
iff coiud  have  little,  if  any,  knowledge.  Bik- 
hart  Mut,  Aid  Ben&o.  db  A  Amo.  v.  IJougfiUm, 
1  West.  Rep.  284, 103 Ind.  286;  buederay,  Hart- 
ford Life  &  Anntiity  Ins,  Co.  12  Fed.  Rep.  465; 
SfUiprwM  Couneil  v.  Anderaon,  (>1  Tex.  290. 

The  plaintiff  in  such  an  action  as  this  makes 
a  prima  facie  case,  entitling  him  to  recover  the 
sum  named  in  his  certificate,  when  he  pleads 
Ihe  certificate,  performance  on  his  part  and  that 
of  the  assured,  death  of  the  assured,  and  fail- 
ure of  performance  on  the  part  of  the  insurer. 

The  third  paragraph  of  the  complaint  pre- 
sents a  radically  different  question  from  that 
presented  by  the  first;  for  it  proceeds  upon  the 
theory  that  the  governing  body  of  the  order, 
by  establishing  a  new  class,  and  offering  more 
advantageous  terms  to  the  members  of  the  or- 
der who  would  enter  it,  so  depleted  the  class 
to  which  the  assured  beloneed  as  to  reduce  the 
value  of  the  certificate  to  1|178,  and  that,  for 
this  reason,  the  appellee  is  entitled  to  recover 
the  difference  between  the  value  of  the  policy 
represented  by  the  members  that  remained  in 
the  class  and  the  maximum  sum  named  in  the 
ceriificate. 

The  paragraph  under  immediate  mention  al- 
leges that  the  defendant  is  a  foreign  corpora- 
tion, organized  for  benevolent  purposes.  That 
it  established  an  endowment  rank  for  the  pur- 
pose of  seen  ring  benefits  to  the  members.  That 
m  the  year  1877  the  endowment  rank  consisted 
of  two  classes— the  first  and  t^e  second;  that  at 
that  time  there  were  in  force  these  provisions 
of  the  constitution  of  the  corporation: 

"No  person  shall  be  eligible  for  membership 
in  this  rank  unless  he  be  a  Knight  of  Pythias 
in  good  standing  in  his  lodge,  and  not  over  fifty 
years  of  age:  provided,  that  until  June  1, 1878, 
all  members  of  the  Knights  of  Pythias  maybe- 
come  members  of  the  endowment  rank,  with- 
out regard  to  age;  that,  when  there  are  less 
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than  2,000  members  in  the  second  dass,  the 
benefit  accruing  therefrom  shall  be  |1  from 
each  and  every  member  thereof." 

That  in  the  month  of  October,  1877,  the 
father  of  the  plaintiff  became  a  member  of  the 
order,  and  of  the  second  class  of  the  endow- 
ment rank  as  it  then  existed.  That  he  received 
a  certificate,  in  which  the  plaintiff  was  desig- 
nated as  the  beneficiary.  That  at  the  time  the 
plaintiff's  father  became  a  member  the  provis- 
ions of  the  constitution  quoted  were  in  force, 
and  the  order  possessed  the  right  and  power  to 
raise  the  sum  named  in  the  certificate  by  an 
assessment  upon  the  members  of  the  second 
class  of  the  endowment  rank.  That  within  six 
months  after  the  endowment  rank  was  estab- 
lished the  second  class  contained  more  than 
2,000  members,  and  that  the  number  increased 
until  they  finally  reached  16,000.  That  in 
May,  1884,  at  a  session  of  its  supreme  lodge, 
the  order  changed  its  constitution  and  by-laws 
so  that  a  fourth  or  graded  class  was  created. 
That  this  was  done  without  the  knowledge  or 
consent  of  the  insured  and  the  plaintiff.  That 
because  of  this  chan^,  and  through  the  extra- 
ordinary efforts  and  inducement  of  the  order, 
members  of  the  second  class  under  the  age  of 
sixty  years  were  induced  to  leave  the  second 
class  and  enter  the  fourth.  That  in  that  class 
the  members  were  required  to  pay  a  definite 
sum  upon  each  $1 ,000  of  insurance,  based  upon 
the  American  tables  of  life  expectancy,  instead 
of  |1  for  each  death.  That  the  officers  of  the 
order  represented  to  the  members  of  the  classes 
first  established,  who  were  under  sixty  years  of 
age,  that  premiums  would  be  less  burdensome 
in  the  fourth  class  than  the  death  rate  under 
the  assessment  plan,  and  they  were  and  are  less 
burdensome  to  persons  under  that  age.  That 
the  constitution  and  by-laws,  as  amended,  al- 
lowed members  one  year's  time  in  which  to 
change  from  the  first  established  classes  to  the 
fourth  or  graded  class.  That  the  year  thus 
fixed  expir^in  May,  1885.  That,  for  the  pur- 
pose of  still  further  depleting  the  old  classes, 
the  time  was  extended  until  the  24th  day  of 
October,  1885,  and  it  was  ordered  that  no  trans- 
fers to  the  fourth  class  should  be  permitted 
after  that  date.  That  neither  the  assured  nor 
the  plaintiff  had  any  notice  of  the  change  until 
November,  1886.  That,  immediately  upon  re- 
ceiving notice  of  the  change,  they  notified  the 
defenoant  that  they  protested  against  it.  That 
by  reason  of  the  change  the  class  to  which  the 
assured  belonged  was  reduced  to  173  members. 
That  the  plan  framed  by  the  change  largely  in- 
creased the  cost  of  insurance  to  persons  over 
sixty  years  of.  age.  That  the  act  of  the  order 
in  making  the  change  was  in  violation  of  its 
constitution.  That  all  assessments  have  been 
paid  since  the  time  the  certificate  of  Inember- 
ship  was  issued,  in  November,  1877.  That  the 
plaintiff  has  uaid,  in  addition  to  assessments, 
the  sum  of  $2  each  year  for  nine  years,  and 
that  the  total  amount  paid  by  her  is  $240.  The 
complaint  also  contains  the  proper  alle^tions 
as  to  the  death  of  the  assurea,  and  the  filing  of 
tlie  necessary  proofs.  The  certificate  incorpo- 
rated in  this  paragraph  contains,  among  other 
things,  the  provisions  which  we  have 
quoted. 

The  third  paragraph  of  the  appellant's  answer 
is  addressed  to  the  paragraph  of  the  complaint 
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of  which  we  have  given  a  synopsis,  and  the 
contents  may  be  thus  summarized: 

It  admits  the  allegations  of  the  complaint  as 
to  the  contract,  the  payment  of  assessments, 
and  the  like;  avers  that  there  were  only  178 
members  of  the  class  to  which  the  assured  be- 
longed; and  admits  that  the  sum  of  $173  is  due 
the  plaintiff. 

It  avers  tbat  the  constitution  and  by-laws 
were  changed  by  the  representatives  of  the 
members  of  the  order  so  as  to  create  a  fourth 
or  graded  class,  and  that  these  amendments 
were  made  at  a  regular  session  of  the  govern- 
ing body  of  the  fraternity. 

It  sets  forth  at  length  the  constitution  and 
by-laws  of  the  order,  and  in  them  the  general 
plan  of  the  order  is  exhibited,  its  objects  set 
forth,  and  the  relations  of  the  members  to  the 
order  shown;  and  in  them  also  is  contained  a 
reservation  of  the  ri^ht  and  power  to  change  or 
amend  the  constitution  and  by-laws  of  the  asso- 
ciation. 

It  alle^  that  the  amendments  were  made  in 
conformity  to  the  constitution  and  by-laws,  and 
In  good  faith,  and  for  the  best  interests  of  the 
order. 

It  also  appears  that  the  system  of  insurance 
was  changed  by  the  amendments  made  in  May, 
1884,  from  the  arbitrary  assessment  plan  to  that 
of  the  payment  of  premiums  graduated  accord- 
ing to  the  age  of  the  members. 

The  appjellee's  counsel  have  constructed  a 
very  ingenious  and  plausible  theory,  but  it  is 
not  strong  enough  to  bear  the  test  of  the  law. 
The  assumption  upon  which  it  rests  is  that  the 
appellant  has  invaded  a  legal  ri^bt  of  the  ap- 
pellee; and,  as  this  assumption  cannot  be 
made  good,  the  theory  must  fall.  An  invasion 
of  a  legal  right  constitutes  an  actionable  wrong. 
But  there  can  be  no  actionable  wrong  unless 
there  is  a  breach  of  contract  or  a  tortious  act. 
Nor  is  it  in  every  case  where  there  is  a  wrong 
that  actual  damages  can  be  recovered,  since 
damages  that  are  purely  speculative  or  conject- 
ural are  not  recoverable.  There  must  also  be 
some  connection  between  the  act  complained 
of  and  the  injury  alleged  as  the  resulting  one. 
These  familiar  principles  constitute  the  ground- 
work of  our  discussion. 

In  such  a  case  as  the  present,  the  only  wrong 
that  could  give  the  claim  of  Uie  plaintiff  the 
complexion  of  a  tort  would  be  one  in  its  nature 
fraudulent;  for,  without  some  element  of  fraud, 
such  a  claim  as  that  here  urged  must  be  ranked 
as  a  claim  belonging  to  the  class  ex  contractu, 
and  not  to  the  class  ese  ddieio.  It  is  quite  clear 
that  there  was  nothing  of  a  fraudulent  or  dis- 
honest nature  in  the  act  of  the  appellant  There 
was  neither  actual  nor  constructive  fraud. 
The  change  in  the  by-laws  was  made  in  con- 
formity ro  the  original  laws  of  the  order. 
There  was  no  bfid  faith.  There  was,  on  the 
contrary,  a  purpose  to  advance  the  interests  of 
the  order,  and  the  means  chosen  to  effect  that 
purpose  were  not  founded  on  a  mere  arbitrary 
exercise  of  power;  for  very  substantial  and  very 
good  reasons  support  the  action  of  the  order  in 
changing*  the  system  of  insurance.  All  things 
indicate  good  faith  and  an  honest  purpose;  but, 
if  this  were  not  so,  the  presumption  of  good 
faith  rises  to  do  the  appellant  service. 

If,  therefore,  the  appellee  has  a  valid  claim 
for  more  than  the  amount  of  $178,  it  must  rest 
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upon  an  actionable  breach  of  contract,  and  not 
upon  a  tortious  act  The  only  plausible  por- 
tion of  the  appellee's  argument  is  that  which 
rests  upon  the  assumption  that  there  was  a 
breach  of  contract;  and,  unless  this  assumption 
is  maintainable,  the  ground  falls  away  from 
their  position. 

There  is  a  fallacy  pervading  the  appellee's 
argument  which  it  is  well  enough  to  notice  be- 
fore going  directly  to  the  question  of  whether 
there  was  an  actionable  breach  of  contract. 
The  fallacy  to  whieh  we  refer  is  the  assump- 
tion that  the  constitution  of  the  order  is  its 
charter.  This  is  an  error.  Chartei's  arc  not 
created  by  the  Act  of  the  corporation  or  associ- 
ation, but  are  granted  by  the  sovereign  power 
of  the  State.  A  constitution  of  a  voluntary 
association  or  a  corporation  is  nothing  more 
than  a  by-law  under  an  inappropriate  name. 
The  power  that  can  enact  a  by-law,  whether 
called  a  constitution  or  not,  can  alter  or  abro- 
gate ft,  unless  some  higher  rule  restrains  or 
prohibits  a  change  or  appeal. 

When  the  authorities  speak  of  a  charter,  they 
mean  an  essentially  different  thing  from  a  law 
or  constitution  of  the  association's  own  creation. 
The  change  in  the  bv-laws  of  the  association 
cannot,  therefore,  be  held  to  have  been  made  in 
violation  of  its  charter;  hence,  the  appellee's 
counsel  are  in  error  in  asserting  that  there  is  a 
conflict  between  the  amended  by-laws  and  the 
charter.  The  bv-laws  are  before  us,  but  the 
charter  is  not,  for  it  is  not  pleaded.  What 
counsel  call  a  charter  is  nothing  more  than  a 
code  of  laws  established,  not  by  the. sovereign 
power  of  the  government,  but  by  the  creature 
of  that  power — ^the  corporation  or  association. 
The  most  that  can  be  justlv  said  is  that  the  later 
by-laws  are  in  conflict  with  the  earlier.  There 
is  therefore  no  clashing  between  corporate  ut-, 
terances  and  charter  provisions.  Authorities 
and  arguments  based  upon  the  hypothesis  that 
the  later  by-laws  contravene  the  provisions  of 
the  corporate  charter  are  entirely  without  force 
or  relevancy. 

The  provisions  of  the  established  by-laws  of 
an  association  such  as  tbat  with  which  the  as- 
sured united  are,  as  appellee's  counsel  justly 
affirm,  elements  of  the  contract  of  insurance. 
They  are  factors  that  cannot  be  disregarded. 
That  they  have  this  effect  all  who  become 
members  of  the  association  must  know.  A 
person  who  enters  an  association  must  acquaint 
himself  with  its  laws,  for  they  contribute  to  the 
admeasurement  of  his  rights,  his  duties  and  his 
liabilities.  Bauer  v.  Samson  Lodge,  K,  of  P, 
102  Ind.  262;  Fugurey.  Mut  Society  of  St,  Jo- 
seph, 46  Vt.  868;  Simeral  v.  Dubuque  MtU.  F. 
Ins,  Co,  18  Iowa.  819;  Coles  v,  Iowa  State  Mut, 
Ins,  Co,  18  Iowa,  425;  Coleman  v.  Knights  of 
Honor,  18  Mo.  App.  189;  Mitchell  v.  Lycoming 
Mut.  Ins,  Co.  51  Pa.  402;  People  v.  Si,  George's 
Societt/,  28  Mich.  261;  Osceola  Tribe  v.  Schmidt, 
57  Md.  £8;  Sperr^s  App,  8  Cent  Rep.  215.  110 
Pa.  891;  Bacon,  Benefit  Societies,  ^  81. 

It  is  not  one  by-law  or  some  by-law  of  which 
the  member  must  take  notice,  but  he  musttnko 
notice  of  all  which  affect  his  rights  or  interests. 
Poultney  v.  Bachman,  81  Hun,  49. 

Where,  as  here,  there  is  an  express  and  clear 
reservation  of  the  right  to  amend,  he  is  bound 
to  take  notice  of  the  existence  and  effect  of 
that  reserved  power.    The  power  to  enact  by- 
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laws  is  inherent  in  every  oorpoiation  as  an  in- 
cident of  its  existence.  This  power  is  a  con- 
tinuous one.  NibladL,  Mut.  Ben.  Societies, 
§124. 

No  one  has  a  right  to  presume  that  by-laws 
will  remahi  unchaneed.  Associations  and  cor- 
porations have  a  right  to  change  their  by-laws 
when  the  welfare  of  the  corporation  or  asso- 
ciation requires  it,  and  it  is  not  forbidden  by 
the  organic  law.  The  power  which  enacts  may 
alter  or  repeal.  Riehdrdson  v.  Union  Cong, 
Society,  68  N.  H.  187;  Com.  v.  Mayor.  5  Watts, 
162: 8t,  Fatrid^s.  Male  Beneficial  Society  Y.  Mo- 
Vev,  92  Pa.  510. 

The  duly  chosen  and  authorized  representa- 
tives of  the  members  alone  are  vested  with  the 
power  of  determining  when  a  change  is\]e- 
manded,  and  with  their  discretion  courts  cannot 
interfere.  Were  it  otherwise,  courts  would 
control  all  benevolent  associations,  all  corpora- 
tions, and  all  fraternities.  It  is  only  when 
there  is  an  abuse  of  discretion,  and  a  clear,  un- 
reasonable and  arbitrary  invasion  of  private 
rights,  that  courts  will  assume  Jurisdiction  over 
such  societies  or  corporations.  With  questions 
of  policy,  doctrine  or  discipline  courts  will  not 
interfere.  Courts  wUl  compel  adherence  to  the 
charter,  and  to  the  purpose  for  which  the  so- 
ciety was  organized,  but  they  will  not  do  more. 
Stadlery,  Qrand  Lodge,  8  Am.  Law  Bee.  589; 
Crostman  v.  MasBaehtuetts  Ben,  Auo.  8  New 
Eng.  Rep.  517,  143  Mass.  486;  Hueaey  v.  Gal- 
lagher, 61  Gkt.  86. 

The  principle  which  rules  here  is  strictly  an- 
alogous to  those  which  prevail  in  controversies 
between  the  officers  and  members  of  religious 
organizations;  and  it  is  well  settled  that  in  such 
cases  courts  will  not  control  the  exercise  of 
discretionary  powers,  or  direct  the  course  of  an 
action  in  matters  of  expediency  or  polity. 
Dwenger  v.  Qeary,  12  West.  Rep.  691, 118  Ind. 
106. 

To  justify  interference  by  the  courts,  and 
warrant  the  overthrow  of  by-laws  enacted  in 
the  mode  prescribed  by  the  by-laws,  it  must  be 
shown  that  there  was  an  abuse  of  power,  or 
tiiat  the  later  by-law  is  unreasonable.  It  is  not 
enough  to  show  that  a  better  or  wiser  course 
might  have  been  pursued,  for  it  must  be  shown 
that  there  was  an  abuse  of  discretion,  or  that 
the  by-law  is  so  unreasonable  as  to  be  void. 

We  do  not  affirm  that  a  benefit  society  may, 
by  a  change  in  its  by-laws,  arbitrarily  repudi- 
ate an  obligation  created  by  a  policy  of  insur- 
ance; but  we  do  affirm  that  where  a  change  is 
regularly  made  in  its  by-laws,  and  the  motive 
which  influences  the  change  is  an  honest  one  to 
promote  the  welfare  of  the  society,  and  the 
members  are  all  given  an  opportunity  to  avail 
themselves  of  the  change,  no  actionable  wrong 
is  done  the  memb»«  or  their  beneficiaries,  it 
may  sometimes  happen  that  the  interests  of  an 
individual,  or  of  a  few  individuals,  may  be  im- 

§  aired;  but  it  is  the  right,  and  indeed  it  is  the 
uty,  of  the  society,  to  protect  the  interests  of 
the  many,  rather  than  of  the  few.  Persons 
who  become  members  of  such  societies  must 
take  notice  of  this;  and  one  person  cannot, 
therefore,  demand  lliat  the  welfare  of  the  soci- 
ety and  the  interests  of  the  many  be  sacrificed 
for  his  sole  benefit. 

In  the  case  before  us  the  change  from  the  one 
plan  to  the  other  was  not  an  arbitrary  or  unrea- 
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sonable  exercise  of  power;  nor  was  it  the  repudi- 
ation of  a  debt,  nor  the  destruction  of  a  vested 
right.  It  was  not  unreasonable,  beccnise  it  may 
well  be  that  the  system  of  insurance  originally 
adopted,  which  gave  no  heed  to  age,  was  so  in- 
firm as  to  be  incapable  of  long  enduring.  It 
was  not  arbitrary,  because  the  by  laws  reserved 
the  right  of  amendment,  and  a  desire  to  pro- 
mote the  welfare  of  the  society  brought  about 
the  change.  It  was  not  the  repudiation  of  a 
debt,  because  the  right  to  the  avails  of  assess- 
ment provided  for  by  the  contract  was  not 
taken  away.  It  was  not  the  destruction  of  a 
vested  right,  because  the  power  to  amend  was, 
as  reserved,  a  part  of  the  contract  from  which 
the  right  of  the  beneficiary  emanated,  and  be- 
cause, also,  the  right  to  enter  the  new  class  was 
open  to  all  members  on  e^ual  terms. 

There  was  a  classification,  it  is  true,  accord- 
ing to  age;  but  there  was  no  inequality,  be- 
cause, as  all  men  know,  it  is  no  more  thttn  just 
to  require  one  whose  life  expectancy  is  brief  to 
pay  a  higher  rate  than  one  whose  age  gives  him, 
in  the  usual  course  of  nature,  a  longer  lease  of 
life. 

It  is  to  be  constantly  kept  ip  mind  that  the 
contract  does  not  bind  the  society  to  pay  a  des- 
ignated sum,  absolutely  and  at  all  events;  but, 
on  the  contrary,  the  contract,  by  its  express 
terms,  limits  the  beneficiary  to  a  specific  fund 
derived  from  assessmenta  The  right  of  the 
beneficiary,  as  fixed  by  the  contract,  is  to  re- 
ceive the  avails  of  the  assessments.  Bacon, 
Benefit  Societies,  §  458. 

There  is  no  general  fund  from  which  a  loss 
can  be  paid.  All  the  money  available  for  the 
payment  of  losses  is  derived  from  the  assess- 
ment of  the  members  of  the  class  in  which  the 
loss  occurs.  It  is  therefore  not  legally  possible 
for  a  beneficiary  in  one  class  to  compel  pay- 
ment out  of  funds  derived  from  premiums  or 
assessments  paid  by  the  members  of  another 
class.  Each  class  contributes  to  its  own  losses, 
but  not  to  losses  in  other  classes.  Of  this, 
members  and  beneficiaries  are  bound  to  take 
notice;  and  they  cannot,  therefore,  demand 
that  funds  belonging  to  another  class  shall  be 
diverted  for  their  benefit. 

Beneficiaries  acqture  their  rights  through  the 
members.  It  is  possible  that  in  some  excep- 
tional particulars  they  may  have  rights  which 
the  members  do  not  possess;  but  in  a  case  like 
this,  where  their  contract  restricts  them  to  a 
specific  fund,  they  certainly  have  no  right  to 
demand  payment  out  of  a  fund  belonging  to  an- 
other class.  Their  right  to  payment  is  con- 
fined to  the  fund  desi^ated  by  their  contract, 
and  they  cannot,  with  justice,  demand  that 
other  funds  shall  be  appropriated  to  the  pay- 
ment of  their  claim. 

It  is  enough  for  us  to  affirm  this  proposition; 
and  that  we  may  safely  do,  both  upon  princi- 
ple and  authority,  without  attempting  to  define 
what  greater  rights,  if  any,  the  beneficiary  has 
than  those  of  the  assured.  We  do  not  aoubt 
that  both  the  assured  and  the  beneficiary  have 
a  right  that  is  in  its  nature  a  vested  one;  but  it 
is  not  an  unqualified  vested  right  On  the  con- 
trary, it  is  qualified  and  limited  in  a  great  de- 
gree. It  is  a  right  subject  to  the  limitations, 
conditions  and  restrictions  of  the  charter  and 
the  by-laws,  which  are  factors  of  the  contract 
Maeonic  Mut,  Ben^  Society  ▼.  Burkhart,  7 
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West.  Rep.  527,  and  0  West.  Rep.  02, 110  IdcI. 
180;  Mut,  Prubyterian  Assurance  Fund  y.  Al- 
ten,  svpra. 

Whatever  the  nature  of  the  right,  it  is  only 
such  as  the  contract  creates,  no  matter  who  be- 
comes the  party  beneficially  interested.  The 
contract,  with  its  limitations  and  conditions,  is 
the  primary  source  of  the  right  to  recover. 
Supreme  Oommandery  KnighU  Golden  Bule  v. 
Ainswarth,  71  Ala.  486;  Byrne  v.  Oasey,  70 
Tex.  247. 

As  the  contract,  hv  force  of  the  reservation 
in  the  by-laws,  provides  fpr  a  change  in  the  by- 
laws, that  right  exists  as  against  thebeneficiary, 
as  well  as  against  the  assured.  The  right,  even 
if  it  were  conceded  to  be  a  vested  one  hi  the 
strictest  sense,  would,  in  the  hands  of  the  ben- 
eficiary or  an  assignee,  be  sobject  to  the  provis- 
ion that  changes  in  the  by-laws  may  be  made 
in  the  prescribed  mode,  since  the  contract  is 
the  sotlrce  from  which  all  rights  flow. 

There  remains  one  other  question,  sugsested 
in  the  early  part  of  this  opinion,  and  &at  is 
this: 

Could  the  plaintifi^  recover  more  than  nom- 
inal damages  for  the  depletion  of  the  class  to 
which  the  assured  belonged,  even  if  it  were 
conceded  that  the  change  constituted  a  breach 
of  the  contract? 

There  can  be,  it  seems  clear  to  us,  only  one 
answer  to  this  question;  and  that  is,  the  dam- 
ages are  too  remote,  conjectural,  and  specula- 
tive to  form  the  baeis  of  a  legal  recovery.  The 
result  that  would  have  followed  had  not  the 
system  been  changed  is  a  mere  matter  of  spec- 


ulation and  conjecture.  It  cannot  be  said  that, 
if  no  change  had  been  made,  there  would  have 
been  no  reduction  in  the  numbers  of  the  clasB. 

If  the  system  originally  adopted  was  not  one 
(and  this  the  facts  stated  make  veiy  probable) 
that  would  maintain  itself,  then  uie  appellee 
would  have  been  much  worse  off  than  she  is 
now.  Whether  it  would  have  endured  can 
only  be  conjectured.  The  damages  are  both 
conjectural  and  remote.  There  is  no  connec- 
tion between  the  change  in  the  system  and  the 
depletion  of  the  class  of  which  Hussey  was  a 
member  that  can  be  legally  ssAd  to  be  prox- 
imate and  natural. 

The  court  ened  in  sustaining  the  demurrer 
to  the  thiitl  paragraph  of  the  answer;  but  as 
the'spedal  finding  shows  that  the  appellee  was 
and  18  entitled  to  a  judgment  for  fl'TB,  she  will 
be  allowed,  if  she  so  elect,  to  enter  a  remitUtur 
for  the  proper  amount  within  ten  davs,  and  in 
the  event  that  she  does  enter  a  remtttiiur  the 
Judgment  will  be  affirmed;  otherwise,  the  Judg- 
ment will  be  reversed,  with  Instnictions  to 
overrule  the  demurrer  to  the  third  paragraph 
of  the  answer,  and  to  proceed  in  accoiaance 
with  this  opinion. 

And  afterwards,  to  wit,  on  the  7th  day  of 
March,  1880,  comes  the  appellee,  by  counsel, 
and  files  her  remittitur. 

Thereupon  the  judgment  is  affirmed,  at  the 
costs  of  the  appellant.  The  cause  is  remanded 
with  instructions  to  render  judgment  in  favor 
of  the  appellee  for  $178  as  of  Sie  date  of  the 
original  judgment,  with  costs. 
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John  0.  FERRESS  et  aL 

9. 

A.  B.  TAYEL  et  at. 
(....n?Bnn.....) 

1.  A  reeltalina  promisoorjr  note  that  it  i« 
gtven  for  a  payment  on  land  that  daj 
purchased,  does  not  oonstltute  notloe  that  the 
sale  of  the  land  was  oral  so  as  to  affect  the  riflrhts 
of  an  hidoisee  hi  ease  tlie  sale  of  the  land  is  re- 
scinded. 

2.0ne  who  takes  a  promissorjr  note  in 
payment  of  a  pro-oxiating  debt  holds  it 
sab  ject  to  an  v  defense  that  could  have  been  made 
available  against  the  original  payee. 

(February  28, 18800 

CROSS  appeals  from  a  decree  of  the  Chan- 
cery Court  uf  Davidson  County,  in  a  suit 
to  restrain  the  collection  of  two  promissory 
notes  rendered  against  complainants,  as  to  one 
note,  and  in  their  favor  as  to  the  other.  Af- 
Hflrmed, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Vertrees  9s  Vertrees  for  com- 
plainants. 

Messrs.  J.  P.  Helms  and  E.  H.  East  for 
defendants. 

Caldwell,  J,^  delivered  the  opinion  of  the 
court: 

On  the  4th  day  of  March,  1887,  defendant, 
8  L.  R.  A. 


Tavel,  by  parol  contract,  sold  to  complainants 
a  block  of  town  lots,  supposed  to  contain  eight 
acres,  for  the  price  of  $8,000  one  half  in  cash, 
and  the  balance  in  six  and  twelve  months. 
The  deferred  payments  were  evidenced  by  two 
notes  for  $2,000  each.  Tavel  indorsed  one  of 
these  notes  to  defendant  Hickman,  and  the 
other  to  defendant  White. 

After  this,  and  when  it  was  ascertained  that 
the  ground,  in  fact,  contained  only  about  five 
or  six  acres,  and  that  Tavel's  vendor  had  alien 
for  purchase  money  on  the  land  which  he  re- 
fused to  release,  the  trade  between  Tavel  and 
the  complainants  was  rescinded  by  mutual 
agreement,  Tavel  binding  himself  to  return  the 
cash  and  the  notes  received  from  the  complain- 
ants. The  cash  was  returned,  but,  as  the  notes 
had  been  indorsed,  they  were  not  returned. 
This  bill  was  brought  to  restrain  the  collection 
of  the  notes,  and  have  them  surrendoed  and 
canceled. 

Complainants  allege  that  the  contract  be- 
tween them  and  Tavel  for  the  ssJe  and  pur- 
chase of  the  land  was  void,  because  not  reduced 
to  writing;  that  the  consideration  for  the  notes 
has  failed;  and  that  the  indorsees  of  the  notes 
knew  these  facts,  and  took  the  notes,  not  in  the 
due  course  of  trade,  but  as  collateral  security 
for  pre-existinff  debts.  Hickman  and  White 
answer  separately,  and  in  their  respective  an- 
swers insist  that  they  are  innocent  holders  of 
said  notes,  for  value,  and  that  the  same  arc 
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▼alid  and  sabsisting  debts,  in  their  hands, 
Bgninst  the  oomplainants. 

Upon  these  pleadings  and  foil  proof  the 
Chancellor  heard  the  cause,  and  decreed:  (1) 
that,  as  between  compUdnants  and  Tavel,  the 
notes  were  without  consideration  and  void;  (2) 
that  White  was  an  innocent  holder  of  nego- 
tiable paper,  for  value,  and  in  due  course  of 
trade,  and  that  he  was  entitled  to  retain  his 
note  and  recover  upon  it;  (8)  that  Hickman 
took  the  note  held  by  him  with  notice,  and  in 
payment  of  a  preexisting  debt,  and  that  the 
same  should  therefore  be  surrendered  and  can- 
celed. 

Complainants  appealed  from  so  much  of  the 
decree  as  refuses  them  relief  against  White, 
and  Hickman  appealed  from  that  part  of  it 
directing  the  surr^Kler  and  cancellation  of  his 
note. 

Theproof  shows  that  White  took  the  note 
from  Tayel  in  payment  of  a  debt  created  at 
the  time,  and  without  actual  notice  of  any  fact 
that  would  defeat  the  collection  of  Ae  note. 
But  it  is  argued  that  the  recital  on  the  face  of 
the  note  that  it  was  given  for  the  "third  pay- 
ment on  28  lots  in  luin's  Addition,  ninth  dis- 
trict, this  day  purchased  of  Albert  Tavd,"  was 
sufficient  to  put  White  upon  inquiry,  and 
charge  him  with  notice  Uiat  the  sale  of  tbe  lots 
was  verbal,  and  therefore  not  binding  upon 
either  party,  and  that  with  such  notice  the  in- 
dorsee of  a  purchase-money  note  cannot  be  al- 
lowed to  collect  it  after  a  rescission  of  the  sale. 

There  is  no  longer  any  question  in  this  State 
that  either  party  to  a  parol  sale  of  land  may, 
at  his  election,  abandon  the  contract,  and  avoid 
all  its  obligations.  This  is  so  well  settled  that 
a  citation  of  the  decisions  so  holding  is  entirely 
unnecessaiT.  We  have  no  case  in  Tennessee, 
however,  decidine  that  the  statement,  in  the 
face  of  a  negotiable  note,  that  it  was  given  for 
land,  will  put  an  indorsee  upon  inquiry,  and 
charfi;e  him  with  notice  of  the  nature  and  in- 
firmity of  a  voidable  contract.  The  precise 
question  seems  to  have  arisen  and  been  decided 
against  the  holder  of  the  note  in  North  Carolina. 

In  Hmoard  v.  KimbaU,  65  K.  C.  178,  the  su- 
preme court  of  that  State  said:  "We  think  tbe 
lact  of  the  notes  not  being  in  the  usual  form 
of  promises  to  pay  money  'for  value  received,' 
but  expressing  on  the  face  that  they  were  given 
for  the  purchase  money  of  the  Rocky  Swamp 
tract  of  land,  was  sufficient  to  put  Bullock  on 
inquiry,  and  to  fix  him  with  notice  that  the 
notes  could  not  be  collected  unless  a  good  title 
be  made  to  Kimball;"  citing  Cox  v.  Jerman,  6 
Ired.  Eq.  626. 

These  two  cases  seem  to  stand  alone,  with 
the  great  current  of  authority  against  them. 
Among  the  many  cases  announcing  a  different 
doctrine  are  the  following:  Ihherty  v.  -P«T^ 
88  Ind.  15;  Bank  cf  Commerce  v.  Barrett ,  88 
Ga.  126;  Hereth  v.  Merchants  Nat,  Bank,  84 
Ind.  880;  Baekett  v.  KeOar,  22  Ohio  St  658; 
Taylor  v.  Curn,  109  Mass.  88;  Beard  v.  Du- 
bucrue  County  Sank,  8  Neb.  12. 

The  foregoing  are  cases  in  which  the  con- 
sideration was  recited  in  the  face  of  the  note. 
Upon  the  same,  or  a  kindred  principle,  it  has 
been  decided  that  notice,  not  so  imputed,  but 
otherwise  obtained,  that  a  note  was  given  for  a 
patent  right,  was  not  sufficient  to  put  an  in- 
dorsee upon  inquiry,  so  as  to  preclude  his  be- 
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coming  a  hona  fde  bolder.  Borden  t.  dark^ 
26  Mich.  410;  MiUer  v.  Finl^,  26  Mich.  254. 

It  has  also  been  held,  on  the  contrary,  that 
independent  knowledge  of  the  consideration  of 
a  note,  when  taken  by  the  indorsee,  lets  in 
against  him  any  defense,  touching  the  consid- 
eration, which  could  have  been  made  against 
the  original  payee.  ThraU  v.  Horton,  &  Yu 
888. 

So  a  plea  of  f  ailiuie  of  consideration  has  been 
sustained  in  a  case  where,  in  addition  to  such 
notice  of  the  consideration,  the  indorsee  at  the 
time  of  taking  the  note  had  knowledge  that 
the  consideration  would  likely  fail.  ESrrU  v. 
mekole,  26  Ga.  414. 

Mr.  Daniel  says:  "The  mere  statement  of 
the  consideration  in  a  bill  or  note  does  not  put 
the  holder  upon  inquiry  whether  or  not  it  really 
passed  or  has  failed  in  any  respject.  It  is  rather 
assuring  than  otherwise,  for  it  is  evidence,  if 
the  note  be  genuine,  that  it  was  given  for 
value,  and  t^e  spedflcation  of  what  value  can 
no  more  challenge  the  holder's  investigation 
than  the  omission  of  such  specification.  In 
legpal  effect  it  does  not  Qualify  the  paper  in  any 
manner."  1  Daniel,  Neg.  Inst.  §  797.  m 
accord  is  Wade,  Notice,  2d  ed.  §  94  a. 

Following  the  weight  of  authority,  and  what 
is  regarded  as  the  better  public  policy,  we  hold 
that  tbe  statement  of  the  consideration  in  the 
face  of  the  note  did  not  impair  its  negotiability, 
and  should  not  be  allowed  to  prejudice  the 
right  of  White  to  enforce  its  collection.  The 
statement  is  not  alto^ther  superfluous.  It 
would  fill  the  office  of  identifying  the  note  as 
one  given  for  the  purchase  money  of  land,  and 
in  a  case  where  its  identification  as  such  be- 
comes important.  Such  cases  are  frequently 
before  the  courts.  Had  the  complainants  de- 
sired to  make  the  note  payable  on  condition  that 
their  contract  for  tbe  land  should  be  complete- 
ly executed,  or  had  it  been  their  purpose 
to  charge  third  parties  with  notice  of  any 
equities  existing  against  the  payee  of  the  note, 
they  should  have  so  stated  in  or  on  some  part 
of  the  note  itself.  That  would  have  carried 
full  knowledge  to  White,  and  afforded  com- 
plainants perfect  protection.  That  Hickman 
took  tbe  other  note  in  payment  of  a  pre-exist- 
ing debt  is  a  proposition  so  clearly  established 
by  his  own  evidence  and  that  of  Tavel  that  it 
does  not  admit  of  debate.  Such  being  true,  it 
is  well  settled,  by  a  long  line  of  decisions  of 
this  court,  that  he  holds  the  note  subject  to  the 
same  defenses,  and  all  the  defenses  that  could 
be  made  available  against  Tavel,  the  original 
payee. 

The  very  skillful  arguments  of  counsel  made 
for  the  purpose  of  tsKing  this  case  out  of  the 
operation  of  that  rule,  Uiou^h  plausible,  are 
unsound  and  unavailing.  It  oeing  shown  that 
there  was  a  failure  or  consideration,  and  a 
voluntary  rescission  of  a  voidable  contract  un- 
der which  the  note  was  executed,  there  is  no 
room  for  contending  that  Tavel  could  now 
compel  the  complainants  to  pay  the  note.  It 
follows  that  Hickman,  who  received  it  for  a 
pre-existing  debt,  and  therefore  stands  upon 
no  higher  ground  than  Tavel,  cannot  collect 
it. 

The  decree  ie  affirmed.  Complainants  will 
pay  one  half  the  costs  of  this  court,  and  Hick- 
man the  other  half. 


416 


MASflAOffDBKTTS  SUPBEIU  JUDIOCAL    CIOUBT. 


Mat, 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Lewis  P.  ATWOOD  et  al. 

£mmie  L.  DUMAS  et  al 

(....MasB.....) 

The  amonnt  whiehasharefaolder  in  aeo- 
operative  banlcy  doing  budnesB  under  Public 
Statutee,  chap.  117,  and  its  amendments,  is  entitled 
to  withdraw  therefrom,  made  up  of  dues  paid  In, 
plus  profits  and  less  fines  and  losses,  may  be 
reached  by  trustee  process. 

<May9,188(D 

ON  plaintiffs'  appeal  from  the  Superior  Court 
of  Suffolk  County.    Reversed. 

This  action  was  brought  against  Emmie  L. 
Dumas,  and  the  West  Rozbury  Co-Operative 
Bank  was  summoned  as  trustee.  The  bank 
appeared  and  answered  that  it  had  not  in  its 
hands  or  possession  any  goods,  effects  or  cr«l- 
its  of  the  said  defendant,  and  prayed  that  it 
might  be  discharged.  The  superior  court  dis- 
charged the  trustee  and  plainlifb  appealed. 

The  other  material  facts  appear  in  the  opin- 
ion. 

Me$sr$.  N.  C.St  J.  K.  Berry  for  plaint- 
iffs. 

Mr.  C.  6.  Keyes  for  the  trustee. 

Holmesv  J,,  delivered  the  opinion  of  the 
court: 

It  appears  from  the  answers  of  the  corpora- 
tion,summoned  as  trustee,  that  it  was  organized 
and  does  business  under  Public  Statutes,  chap. 
117  (Stats.  1882,  chap.  267;  1888,  chap.  98; 
1885,  chap.  121;  1887,  chap.  216);  that  the  de- 
fendant is  a  member  and  holder  of  nine  shares 
io  it  upon  which  she  has  paid  as  dues  |G3,  and 
that  the  withdrawal  value  of  the  shares  is 
$62.  C6. 

The  question  is  whether  this  sum  can  be 
reached  by  trustee  process,  or  whether  the 
sliares  can  be  attached  only  in  the  mode  pro- 
vided by  Public  Statutes,  chap.  161,  ej§  71-78, 
for  attaching  the  shares  of  a  stockholder  in  a 
corporation. 

If  the  latter  method  had  been  resorted  to,  it 
might  be  argued,  no  doubt,  that  as  the  defend- 
ant is  a  member  of  the  corporation  and  as  the 
statute  calls  her  interest  "shares,"  she  is 
brought  expressly  within  the  words  of  the  lat- 
ter cEapter,  providing  how  her  shares  may  be 
attached. 

We  express  no  opinion  upon  that  question. 
But  the  interest  of  the  members  of  a  corpora- 
tion of  this  kind  is  of  a  peculiar  nature,  and  it 
does  not  follow  because  the  defendant  is  a 
member,  that  she  may  not  be  a  creditor  also  m 
respect  of  her  money  paid  in,  subject  to  any 
lawful  deductions  incurred  under  the  statutes. 
See  chap.  9;  WiUiatM  v.  Parker,  136  Mass.  204 

Co-operative  institutions  like  the  one  before 
us  seem  first  to  have  appeared  as  voluntary 
unincorporated  associations.  Stat.  1854,  chap. 
454,  §  5;  MerHU  v.  MelnHre,  18  Gray,  157; 
Baxter  v.  Melntire,  18  Gray,  168;  Ddano  v. 
WUd,  6  Allen,  1. 

The  incorporation  of  them  simply  facilitates 
carrying  out  the  purposes  for  which  they  are 
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formed,  on  the  one  hand  of  advancing  the  funds 
contributed  by  the  members  to  such  of  then:  as 
make  the  best  offers,  and  on  the  other  by  di- 
viding the  profits,  if  any,  amon^  the  shares. 
In  the  latter  aspect  these  corporations  resemble 
savings  banks  and  have  been  likened  to  them 
more  and  more  by  legislation.  They  stand  in 
the  same  relation  to  ue  commissioner  of  sav- 
ings banks.    Pub.  Stat.  chap.  117,  §  20. 

They  are  subject  to  similar  restrictions  as  to 
land  purchased  by  them  on  foreclosure.  Soc. 
19. 

They  are  required  to  reserve  a  guaranty  fund 
from  net  profit.  Stat.  1885,  chap.  121.  See 
Pub.  Stat.  chap.  116,  §  24.  Since  the  Statute 
of  1883,  chap.  98,  they  are  called  banks.  The 
so  called  shares  are  represented,  not  by  certifi- 
cates or  stock  but  by  entries  in  a  pass  book. 
Pub.  Stat  chap.  117.  §  17. 

And  the  value  of  them  is  determined  by  the 
amount  paid  in  plus  profits  and  less  fines  and 
losses.  When  the  shares  reach  the  ultimate 
value  of  |200  they  are  not  to  be  kept  as  full 
paid  shares  but  are  to  be  paid  off.  Pub.  Stat, 
chap.  117,  §§  7,  9. 

By  Statute  1887,  chap.  216,  §  2  (Pub.  Stat, 
chap.  117,  (^  8)  "  A  member  may  withdraw  his 
unpledged  shares  at  any  time  by  giving  thirty 
da^s'  notice."  That  is  to  say,  the  meniber  has 
a  right  to  demand  back  the  money  he  has  paid 
to  the  corporation  together  witn  any  profit 
which  may  have  accrued  deducting  fines  and 
his  share  of  losses;  and  this  right  is  one  of  the 
terms  on  which  he  paid.  At  the  same  time  he 
has  no  claim  to  a  specific  fund.  The  money 
which  he  pays  in  becomes  the  money  of  the 
corporation  as  in  the  case  of  a  banker;  and  in 
this  case  the  trustee  states  that  it  has  used  the 
money  paid  by  the  defendant  as  its  own. 

So  far  the  relation  bptwcen  the  corporation 
and  the  defendant  is  that  of  debtor  ana  credit- 
or, or  at  least  constitutes  a  contractual  or  Qua- 
si contractual  obligation  to  pav  money,  what- 
ever name  it  may  be  called  in  the  statute.  See 
Burt  V.  RatOe,  81  Ohio  St.  116,  180;  Totten  v. 
TUon,  54  Ga.  189. 

The  fact  that  the  defendant  had  not  given 
the  required  notice  does  not  affect  the  question. 
Clapp  V.  Hancock  Bank,  1  Allen,  894. 

It  IS  true  that  no  more  than  one  half  the  funds 
in  the  treasury  are  applicable  to  the  demands 
of  withdrawing  members  without  the  consent 
of  the  directors.  But  it  is  equally  true  that 
the  liability  of  a  mutual  insurance  company 
for  a  loss  is  confined  to  a  specific  and  limited 
fund.  Com,  v,  JfoM.  Mut.  F.  Int.  Co.  112 
Mass.  116, 121. 

So  is  that  of  a  savings  bank.  Bo,  indeed,  in 
a  sense,  is  that  of  every  corporation.  Since  a 
corporation  has  no  body  which  can  be  taken 
on  execution,  it  would  not  be  argued  that  a 
mutual  insurance  company  or  a  savings  bank 
could  not  be  trusteed.  Pub.  Stat  chap.  188, §  88. 

The  trustee  does  not  allege  in  its  answer  thfU 
the  funds  are  insufficient  in  fact. 

By  Statute  1887,  they  are  to  be  deducted 
from  the  amount  standing  to  the  credit  of  the 
shares  to  be  withdrawn,  all  fines,  a  proportion- 
ate part  of  any  unadjusted  loss,  together 
with  such  proportion  of  the  profit  previously 


1889. 


BuHGB  y.  Tramklin. 
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credited  to  the  shares  as  the  bj-laws  may  pro- 
vide. Bat  these  sums  are  all  capable  of  ascer- 
tainment and  are  ascertained  by  the  trustee's 
answer.  The  statute  provides  that  the  share- 
holder "  shall  be  paid  the  balance  **  thus  ascer- 
tained.   We  are  of  opinion  that  the  sharehold- 


er's right  to  this  balance  is  a  credit;  or  that  the 
balance  is  "  money  due  to  the  defendant"  sub- 
ject to  be  taken  by  trustee  process.  Pub.  Stat, 
chap.  188,  §§  21,  25;  Gray  v.  Bennett,  3  Met. 
522,  526. 
Trustee  eharged. 


TBXA.8  SUPREME  COURT. 


Julius  RUNGE,  Appt, 

Joseph  FRANKLIN  et  aL 
(...-Tex.....) 

LNo  aetioii  Ibr  libel  can  be  matntalned 

for  any  defamatory  matter  contained  In  a  plead- 
ing in  a  court  of  dvii  Jurisdiction.  Such  a  publi- 
cation  is  absolutely  privileged. 

S.  A  rep<»rt  in  a  newspaper*  filed  with  a 
petition  fbr  libel*  which  does  not  point  out 
any  particular  part  of  the  report  as  libelous,  ex- 
cept by  declaring  It  to  be  a  repetition  of  matter 
published  in  the  court  proceeding,  if  intended  to 
constitute  a  distinct  cause  of  action.  Is  insufftoient 
because  of  the  failure  to  set  out  anything  in  Tuse 
verZKX  as  libelous. 

8.  A  eonnt  in  a  petition  Ibr  libel*  baaed  ona 
newspaper  publication  repeating  statements  made 
in  a  bill  for  injunction,  etc^  is  insufficient,  where 
It  does  not  lay.any  basis  for  damages  as  to  amount 
resulting  from  this  publication  alone,  but  is  con- 
nected and  blended  with  the  alleged  wrong  of 
publishing  by  the  filing  of  the  bill  in  court,  and 
the  prayer  is  for  $10,000  on  account  of  "  the  sev- 
eral grievances  aforesaid.*^  There  being  no  cause 
of  action  on  account  of  the  pleading  in  court,  and 
the  two  claims  being  blended,  there  is  no  guide 
for  a  verdict  as  to  the  newspaper  publication 
alone. 

dTebruary  6, 1880.) 

APPEAL  by  plaintiff,  from  a  Judgment  of 
the  District  Court  of  Qalveston  County  in 


favor  of  defendants  in  an  action  to  recover 
damages  for  the  alleged  publication  of  a  libel. 
Affirmed. 
(Commissioners'  decision.) 

Statement  by  CoUard,  (7..* 

This  is  a  suit  for  libel  brought  by  Julius 
Bunge  against  Joseph  Franklin,  Henry  Seelig- 
son,  Charles  Dalien,  Royal  T.  Wheeler,  J.  H. 
Hurt,  E.  D.  Hamner,  U.  W.  Rhodes  and  M. 
W.  Bhaw. 

The  original  petition  was  filed  March  18, 
1886.  It  was  amended  January  26,  1887. 
The  alleged  libelous  matter  is  contained  in  a 
petition  filed  in  the  District  Court  of  Qalves- 
ton County  February  2,  1886,  by  defendants 
against  the  Island  City  Ice  Company.  Plaint- 
iff was  not  made  a  party  to  the  suit,  but  it  is 
alleged  that  he  was  one  of  the  directors.  The 
suit  was  styled  Okarles  Dalien  and  others  against 
The  Island  Oity  lee  Company^  and  numbered 
12,8b0.  The  suit  was  for  the  purpose  of  hav- 
ing a  receiver  appointed  for  the  ice  company. 

It  is  alleged  that  the  suit  was  brought  as  a 
libelous  cover  and  device  under  which  to  attack 
and  injure  the  good  name  and  fame  of  plaintiff 
and  to  injure  bun  by  depreciating  his  stock  in 
several  corporations  of  which  he  is  director; 
that  defendants  all  knew  and  were  fully  ad- 
vised that  they  had  no  cause  of  action  a^inst 
plaintiff;  that  the  libelous  matter  was  published 
maliciously  against  plaintiff  as  a  man  and  a 
director  in  the  ice  company,  without  cause  of 
action  or  right  of  petition;  and  that  it  was  ut- 


NoTB.— Matters,  thou/gli  soamdaJUm^  charged  in  jiUr- 
dfciol  pkadingst  are  not  cuUonabU  KbeL 

No  action  lies  for  libelous  matter  charged  in  a 
pleading  in  a  judicial  proceedinir  before  a  court  of 
justice,  although  the  matter  is  false,  and  however 
defamatory  (BucJdey  v.  Wood,  4  Coke,  14  b;  Cut- 
ler V.  Dixon,  4  Coke,  14  b;  Weston  v.  Dobniet,  Cro. 
Jaa  48B;  1  Hawk.  P.  C.  cliap.  28,  9  8;  Lea  v.  White,  4 
Snecd.  Ill);  or  of  an  aiSdavit  however  faise  and 
malicious,  and  although  the  party  scandalized  is  not 
a  party  to  the  cause  (Henderson  v.  Broomhead,  4 
Hurlst.  ft  N.  669;  Francis  v. Wood,  75  6a.  648;  Oassol- 
man  v.  Winshlp,  8  Dak.  202);  or  in  any  statement  in 
a  judicial  proceeding  however  false  and  malicious. 
Bailey  v.  Dean,  6  Barb.  S97;  Warner  v.  Paine,  2 
Sandf.  196;  Sanders  v.  Bolllnson,  3S  Strobh.  L.  447; 
Suydam  v.  Moffat,  1  Sandf.  469;  Hardin  v.  Cumstock, 
8  A.  K.  Marsh.  480. 

But  the  publication  of  the  pleadings  or  other  con- 
tents of  the  flies  of  a  private  suit,  by  a  newspaper, 
before  hearing  or  action  in  open  court  is  not  privi- 
leged.  Park  Y.  Detroit  I'ree  Press  Co.  1  L.  B.  A. 


PrivUeged  eomrminieaMon. 

Communications  are  privileged  as  matters  of 
public  policy.    Those  absolutely  privileged  rest 
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upon  the  same  necesBity  that  requires  one  to  sur- 
render personal  rights  and  to  suffer  loss  for  the 
benefit  of  the  Commonwealth.  Bacon  v.  Michigan 
Cent.  B.CO.  (Mich.)  9  West.  Bep.  709. 

Words  spoken  in  a  judicial  proceeding,  whether 
by  a  party,  by  a  witness  or  by  cotmsel,  are  prima 
facie  privileged.   Stewart  v.  Hall,  88  Ky.  875. 

Witnesses  are  absolutely  privileged  from  liability 
to  dvil  action  for  defamatory  words  used  by  them 
In  the  course  of  judicial  proceeding.  Hunckel  v. 
Voneiff  (Md.)  12  Cent  Rep.  849. 

The  Mississippi  Code  1880,  1004,  making  actionable 
all  words  commonly  considered  insults,  and  which 
lead  to  violence  and  breaches  of  the  peace,  does  not 
affect  the  immunity  of  a  witness  in  a  judicial  pro- 
ceeding from  llaldlity  to  an  action  for  slander. 
Vemer  v.  Yemer,  64  Miss.  821. 

A  communication  made  to  a  state*B  attorney 
whose  duty  is  to  commence  and  prosecute  criminal 
actions  is  an  absolutely  privileged  communication, 
even  though  there  be  evidence  of  the  speaking  of 
the  same  to  other  persons  than  the  attorney.  Yogel 
V.  Gruaz,  110  U.  S.  3U  (28  L.  ed.  168). 

PertinerU  and  material  matter  written  or  spoken  in 
/udieiol  proeeedifigB  is  privileged, 

Whatever  is  said  or  written  in  good  faith  In  the 
course  of  a  judicial  proceeding,  and  which  is  perfci- 

27 


See  alsq  6  L.  R.  A.  780. 
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Texas  SuifBBMS  Court. 


If^B., 


terly  impertHieDt  and  irrelevant  to  any  ri^bts 
of  complaiaants  therein  as  against  the  ice  com- 
pany. 

It  is  alleged  that  "  In  a  certain  part  of  eaid 
libelous  petition  it  was  alleged  as  follows: 
That  about  the  month  of  November,  1883, 
the  said  president,  Wm.  H.  Sinclair,  and  cer- 
tain olner  directors  of  said  ice  company  (mean- 
ing thereby  the  directors  of  the  Island  City  loe 
Company)  began  a  course  of  mismanagement 
unknown  to  and  concealed  from  the  stock- 
holders, which  was  calculated  to  injure  and 
destroy  the  marketable  value  of  the  stock,  and 
which  was  done  bv  said  Wm.  H.  Sinclair  and 
those  intrusted  with  the  interest  of  said  ice  com- 
pany (meaning  thereby  and  referring  to  plaint- 
iff as  one  of  we  directors),  to  serve  their  own 
purposes  and  benefit  themselves,  and  to  injure 
these  complainants  and  all  other  stockholders 
not  confederating  with  them  for  the  purpose 
aforesaid  (that  by  them  th^  referred  to  this 
plaintiff  and  other  directors  of  said  company.)' " 

It  is  further  alle^  "That  defenaants  set 
out  at  len^h  in  said  paper  writing  called  by 
them  a  petition,  that  a  most  favorable  proposi- 
tion to  lease  the  property  of  the  company  had 
been  made  to  the  directory  of  the  Island  City 
Ice  Company,  and  then  in  a  certain  part  of 
said  libel  was  and  is  contained  allegations  In 
tenor  as  follows:  And  these  complainants 
(meaning  thereby  the  defendants)  charge  that 
the  said  officers  of  said  company  conceded  the 
same  (referring  to  the  offer  of  lease)  from  the 
shareholders  (meaning  shareholders  of  the 
Island  City  Ice  Company),  well  knowing  that 
its  acceptance  would  be  demanded  and  im- 
posed by  said  shareholders,  and  thus  frustrate 
the  plans  laid  for  the  purpose  of  managing  the 
ice  compMiny  for  their  {[meaning  and  referring 
to  plaintiff  and  other  directors)  own  advantage 
and  to  the  iniury  of  the  majority  in  number  of 
the  shareholdfers. 

"In  a  certain  other  part  of  said  libel  there 
was  and  is  contained  allegations  in  tenor  as 


follows:  That  said  Sinclair  encouraged  large 
sales  of  ice  and  beer,  well  knowing  that  such 
course  was  sure  to  produce  great  loss  to  the 
shareholders  in  paid  company  (meaning  the 
Island  City  Ice  Company),  and  the  complain- 
ants charge  and  allege  that  he  did  the  acta 
complained  of  with  the  assent  of  the  directors 
of  said  company  (meaning  thereby  plaintiff 
and  other  directors)  for  &6  purpose  of  de- 
preciating the  capital  stock  of  the  company,  so 
that  it  might  be  bought  at  low  figures;  and 
thus  controlled  the  airairs  of  the  company  to 
make  a  real  or  pretended  debt  upon  the  same 
and  to  sell  the  property  of  the  company  to  their 
own  advantage  (meaning  to  the  advantage  of 
plaintiff  and  other  directors)  to  the  wrong  and 
injury  of  complainants  and  other  small  stock- 
holders, and  to  deprive  them  of  the  value  of  the 
stock." 

It  is  also  alleged  that  "In  a  certain  pari  of 
said  libel  there  was  and  is  contained  allegations 
as  follows:  Tliey  (meaning  defendants  In  this 
suit)  further  allege  that  during  the  years  1884 
and  1886,  after  said  willful  and  wrongful  acts 
had  caused  the  stock  of  said  company  to  de 
preciate  to  a  small  value,  Wm.  H.  Sindair  and 
others  among  the  directors  confederathig  with 
him,  purchased  a  large  number  of  shares  of  the 
stock  at  greatly  reduced  figures,  so  that  said 
Wm.  H.  Sinclair  now  holds  716  shares  of  the 
same,  and  he  and  other  associates  with  him 
among  the  directors  and  certain  stockholders 
hold  and  control  1284  shares,  a  clear  majoriur 
of  the  whole  number  1891  (meaning  the  whole 
capital  number  of  shares  in  the  Island  City  Ice 
Company),  the  greater  part  of  which  shares 
were  procured  and  are  bemg  used  for  the  pur- 
pose of  carrying  such  measures  in  the  meeting 
of  stockholders  and  directors  as  wHl  enable 
them  to  deprive  the  majority  of  shareholders 
of  all  rights  in  the  property  of  the  company, 
and  of  the  total  value  of  their  stock.  That  the 
president  and  directors  (meaning  of  the  Island 
City  Ice  Company)  alone  own  and  control  1114 


nent  and  material  to  the  matter  In  oontroveisy.  Is 
prlvilesred.    Rainbow  v.  Benson,  71  Iowa,  801. 

Where  they  are  uttered  In  good  faith,  without  ex- 
press malice, the  speaker  having  reasonable  or  prob- 
able cause  to  believe  them  true  and  material,  they 
are  privileged  and  no  action  will  lie.  Brlggs  v.  Gar- 
rett, 2  Cent.  Bep.  864,  111  Pa.  404;  Mower  v.  Watson, 

11  Vt  636:  Marsh  v.  BLsworth,  86  How.  Pr.  582;  Cooke, 
Defamation,  68;  Doyle  v.  0*Doherty,  1  Oar.  ft  M. 
421. 

A  publication  in  the  course  of  a  Judicial  proceed- 
ing, which  the  party  supposes  is  necessary  to  his 
dcfeni<e.  is  not  actionable  (Lea  v.  White,  4  Sneed, 
HI),  and  much  latitude  will  be  allowed  to  the  Judg- 
ment and  discretion  of  one  who  conducts  a  cause  in 
a  court  of  Justice.    Hoar  v.  Wood,  8  Met.  108. 

Counsel  should  be  allowed  full  freedom  of  speech 
In  conducting  their  causes  (Hoar  v.  Wood,  8  Met.lS7), 
In  every  proceeding  before  a  competent  court  or 
viagls^mtc  (Weston  v.  Dobniet,  Cro.  Jac.  482) ;  and 
this  includes  church  Judicatories.  McMillan  v.Birch, 
1  Blnn.  178. 

The  publication  by  an  attorney  in  the  course  of 
his  employment  is  absolutely  privileged.  HoUis  v. 
Mcux,  60  CrI.  62& 

A  civil  action  of  libel  will  not  lie  for  malicious 
statements  made  by  a  party  in  any  of  the  pleadings 
or  proceeoingsln  a  cause  before  a  court  having  Ju- 
risdiction of  the  subject.  BarUettv.Chrlsthllf  (Md.) 

12  Cent  Bep.  862. 

'6  L.  H.  A. 


PrMkge  extendi  to  hotli  aHomey  and  client. 

The  privilege  extends  to  a  party  to  the  suit  as 
well  as  to  his  counwl  (Mower  v.  Watson,  11 Y t.  686; 
Hoar  V.  Wood,  8  Met.  108);  but  they  must  be  perti- 
nent and  material  to  the  Judicial  inquiry.  Marsh 
V.  Blsworth,  86  How.  Pr.  684, 60  N.  Y.  811;  White  v. 
Nicholls,  44  n.  a  8  How.  207  ai  L.  ed.  681);  White  v. 
O&rroll,  42  N.  Y.  161;  Moore  v.  Manufacturers  Nat. 
Bank,  21 N.  Y.  8.  B.  664;  Warner  v.  Pame,  2  Sandf. 
196. 

And  when  pertinent  and  material,  thetr  truth  or 
falsitv  is  immaterial— and  this  irrespective  of  the 
question  or  motive  of  malice.  Hastings  v.  Lusk, 
22  Wend.  410;  Garr  v.  Selden,  4  N.  Y.  01:  Ring  v. 
Wheeler,  7  Cow.  725;  Gilbert  v.  People,  1  Denio,  41: 
Marsh  v.  Ellsworth,  60  N.  Y.  809. 

That  the  utterance,  whether  oral  or  written,  mu6t 
not  be  impertinent,  see  Gilbert  y.  People,  1  Denio, 
41;  Hoar  v.  Wood,  8  Met.  108;  Hodgson  v.  Scarlett, 

1  Holt,  621;  Brook  v.  Montague,  Cro.  Jac.  90. 

The  privilege  exists  in  an  absolute  sense  only 
where  the  words  are  pertinent  to  the  issue.  Brad- 
Icy  V.  Heath,  12  Pick.  168;  Eemingrton  v.  Congdon, 

2  Pick.  310;  Hastings  v.  Lusk,  22  Wend.  417. 

The  exemption  of  an  attorney  from  an  action  of 
llt>el  and  slander  for  defamatory  words  used  by  him 
in  a  Judicial  proceeding  extends  only  to  such  words 
as  relate  to  the  subject  matter  thereof.  Maulsby 
V.  BeifSnlder  (Md.)  12  Cent.  Bep.  64a 
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shares  of  said  stock,  by  wbfch  means,  the  same 
being  a  majority  of  all  the  stock  subscribed, 
tiiey  can  pass  any  resolution  they  may  desire 
in  the  meetings  of  stockholders,  to  tiiie  detri- 
ment and  loss  of  these  petitioners  and  other 
minority  stockholders. 

"Complainants  say  and  allege  thst  said  B. 
Adoue,  Wm.  H.  Sinclair  and  other  directors 
aforesaid  (referring  to  plaintiff  and  other  di- 
rectors) are  about  to  hold  a  stockholders' 
meeting  on  Tuesday,  February  the  2d,  1886,  for 
the  purpose  of  passing  a  resolution  together 
with  other  large  stockholders  associated  with 
them,  and  b^  which  resolution  it  is  proposed 
to  sell  all  the  property  consisting  of  buildings, 
lots,  etc.,  which  cost  said  company  $41,275,. 
for  the  purpose  of  paying  the  alle^od  indebt- 
edness to  Adoue  &IiObit  of  |18,5(%;  that  said 
sale  is  to  be  carried  out  and  managed  by  said 
Adoue,  and  the  directors  (meanmg  thereby 
this  plaintiff  and  other  directors  of  said  com- 
pany^. 

"Complainants  deny  that  any  such  amount 
was  due  to  Adoue  &  Lobit,  and  say  that  in 
equity  and  ffood  conscience  B.  Adoue  and  the 
directors  of  said  company  should  not  be  al- 
lowed to  create  a  debt,  if  in  fact  any  such 
debt  exists  (meaning  thereby  to  question  the 
honesty  and  validity  of  the  debt  of  the  com- 
pany) to  the  great  injury  and  wrong  of  these 
shareholders  and  the  minority  shareholders; 
and  that  they  should  not  be  allowed  to  sell  and 
appropriate  all  said  property  to  satisfy  the 
same. 

"Petitioners  say  they  have  reason  to  fear,  and 
believe,  that  the  said  Adoue  and  Sinclair,  and 
others  confederating  with  them,  are  about  to 
pass  said  resolution,  or  some  other  resolution 
equally  harmful  and  inlurious  to  these  share- 
holders, which  said  omceis  of  the  company 
(meaning  plaintiff  and  others),  and  those  con- 
federating with  them,  have  full  power  to  do. 
That  petitioners  have  reason  to  fear,  and  do 
fear  and  believe,  that  said  officers  of  said  com- 
pany are  about  to  sell  or  otherwise  dispose  of 
said  property,  and  that  they  will  do  so  unless 
restrained  by  the  equitable  power  of  this  court 
That  if  permitted  to  sell  or  dispose  of  the 
same,  they  (meaning  plaintiff  and  other  direct- 
ors) will  sell  or  dispose  of  it  to  their  own  ad- 
vantage, and  for  their  own  benefit,  and  not  for 
the  benefit  and  advantage  of  complainants,  and 
other  minority  shareholders.  T-hat  by  hasty 
or  pretended  sale  the  said  property  worth  up- 
wards of  $80,000  or  $35,000  at  a  low  valuation 
will  be  turned  over  by  said  president  or  direct- 
ors (meaning  plaintiff  and  other  directors)  to 
themselves  and  others  associated  with  them, 
for  the  purpose  of  paying  the  alleged  indebted- 
ness, claimed  by  said  president,  B.  Adoue,  and 
his  partner,  J.  Lobit,  and  no  surplus  will  be 
left  for  division  among  the  shareholders. 

*'  Claimants  represent  that  the  president,  B. 
Adoue,  and  the  boiurd  of  directors  are  not 
proper  persons  to  be  permitted  to  wind  up  the 
affairs  of  the  Island  City  Ice  Company  by  rea- 
son of  the  facts  hereinbefore  set  lorin.  which 
they  allege  constitute  fraud,  wrong  and  injury 
(meaning  by  this  plaintiff  and  others)  on  the 
rights  of  complainants,  and  other  shareholders 
who  hold  small  amounts  of  said  stock." 

It  is  then  alleged  by  plaintiff  "that  all  the 
allegations  of  fraud,  disLunesty  and  miscon- 
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duct,  charged  in  said  libel  by  defendants 
against  plaintiff,  are  libelous,  slanderous  and 
untrue,  and  made  maliciously  and  without 
probable  cause  by  said  defendants." 

Damans  are  claimed,  $20,000. 

Plaintiff  further  alleges  that  after  he  had 
filed  in  said  court  his  affidavit  specifically 
denying  each  and  all  the  allegations  made  in 
defendants'  said  petition,  defendants,  on  Feb- 
ruary the  11th,  1886,  caused  the  same  to  be 
published  in  the  "Galveston  News,"  a  news- 
paper published  in  the  City  of  Galveston,  hav- 
ing an  extensive  circulation  in  the  City  of 
Galveston  and  throughout  the  State  of  Texas, 
repeating  through  the  columns  of  said  paper 
the  said  libelous  matter;  in  a  certain  part  there- 
of was  and  is  contained  in  tenor  as  foUows, 
hereby  annexed  marked  'Exhibit  A'  and  here- 
by made  a  part  of  this  petition." 

It  is  then  alleged  that  after  the  defendants 
had  so  as  aforesaid  vented  their  spleen  "by 
publish  in  j^  their  said  libelous  allegations  in 
said  petition  and  in  said  newspaper,  and  un- 
der pretext  of  a  suit  accomplished  their  wicked 
and  malicious  purpose  of  injuring  plaintiff  in 
character,  business  and  property,  defendants 
then  dismissed  said  pretended  suit  paying  the 
costs  of  court.  That  before  the  dismis^  of 
said  pretended  suit  there  had  been  demurrers 
filed  by  the  Island  City  Ice  Company  and  its 
representatives,  on  the  ground  that  in  truth  and 
in  fact  it  was  no  suit  and  showed  on  its  face 
that  there  was  no  cause  of  action  or  basis  of 
relief  against  the  Island  City  Ice  Company. 
The  said  dismissal  was  before  a  ruling  of  the 
court  was  had  on  said  demurrers.  By  reason 
of  the  committing  of  said  several  gnevances 
plaintiff  has  lost  customers  in  his  business,  and 
the  values  of  his  stock  in  various  corporations 
have  depreciated,  and  plaintiff  has  been  greatly 
harassed  and  damaged  by  defendants,  to  wit: 
in  the  sum  of  $10,0^."  Then  follows  prayer 
f or  iudgment  for  $30,000.  The  petition  in  suit 
of  Charles  Dalien  et  ai.  against  77ie  lee  Com- 
party  is  made  a  part  of  plaintiff's  petition  and 
filed  therewith  as  "Exhibit  B." 

Exhibit  A  contains  the  matter  published  in 
The  Galveston  News.  It  gives  the  names  of 
the  plaintiffs  in  the  suit  against  the  ice  compa- 
ny; states  that  Dalien  is  the  lar^t  shareholaer 
of  the  parties  bringing  the  suit,  having  sixty 
shares,  out  of  something  over  100  of  the  capital 
stock,  the  total  being  1891.    It  is  headed: 

"A  receiver  appli^  for  to  manage  the  Island 
City  Ice  Company  and  protect  the  interest  of 
the  smaller  stockholders." 

It  states  that  the  bill  shows  that  the  company 
was  organized  in  1880  with  a  capital  stock  of 
1891  shares  at  $26  per  share,  aggregating  a  total 
capital  paid  up  in  cash  of  $47,275.  It  states 
that,  "At  present  Mr.  B.  Adoue  is  president  of 
the  company,  and  W.  H.  Sinclair,  Julius 
Runge"  and  others,  giving  the  names,  are  di- 
rectors, against  whom  the  suit  is  brought.  The 
Property  owned  by  the  company  is  stated  to 
e  lots  12.  13  and  14  in  block  737  in  the  City 
of  Galveston  with  a  brick  building  used  as  an 
ice  house,  reasonably  valued  at  $41,275. 

After  these  explanations  the  publication  un- 
dertakes to  state  what  is  alleged  in  the  bill,  viz. : 
mismanagement  of  the  affairs  of  the  company 
to  the  detriment  of  complainants'  interests,  and 
general  detriment  of  the  interest  of  the  com- 
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pany;  and  thai  the  asseto  and  resooiceB  are  be- 
ine  wasted  to  the  wrong  and  injuiy  of  plaint- 

The  publication  then  proceeds  as  foUows: 

'*Tbe  specific  allegations  are  substantially 
these,  quite  numerous  and  some  of  them  severe: 
That  while  W.  H.  Sinclair  was  president  of 
the  company  in  1888  a  very  favorable  proposi- 
tion was  made  to  the  company  by  the  Anbeu- 
ser-Bush  Brewing  Association,  proposing  to  take 
charge  of  the  company  business  for  five  years 
and  run  it  in  their  own  interest,  guaranteeing 
the  sdbckholders  an  annual  dividend  of  10  per 
cent  on  their  stock;  that  this  proposition  would 
Lave  been  beneficial  to  the  company,  but  the 
president,  Sinclair,  refused  to  accept  it  and 
failed  to  make  it  known  to  the  stockholders. 
That  during  the  administration  of  the  same 
president,  the  price  of  ice  was  reduced  from 
$16  to  $10  per  ton,  prices  rendering  the  invest- 
ment of  the  stockholders  unprofitable  and  the 
institution  insolvent.  That  at  the  same  time 
Sinclair  was  president  of  the  ice  company  he 
was  also  president  and  principal  manager  of 
the  Beach  Hotel  Company ;  and  from  December, 
1888,  to  April,  1886,  the  Beach  Hotel  was  fur- 
nished with  ice  and  beer  by  the  Island  City  Ice 
Company  at  these  reduced  prices  and  at  a  total 
cost  of  $6,518.76,  when,  if  the  same  quantity 
had  been  purchased  before  president  Sinclair 
reduced  the  prices,  the  revenue  accruing  to  the 
ice  company  from  this  source  would  have  been 
over  $9,000,  thus  leaving  a  clear  profit  to  the 
hotel  of  $8,000." 

The  complainants  further  allege  that  the  re- 
duction in  price  was  made  in  order  to  depreciate 
the  capital  stock  of  the  company,  that  the  stock 
might  be  bought  in  by  the  diiectors  at  tlie  low- 
est possible  figures,  and  thus  freeze  out  the 
smaller  shareholders. 

They  also  allege  that  the  debt  of  the  company 
has  been  largely  increased;  that  in  January, 
1884,  the  debt  was  about  $8,500  as  against 
$11,000  in  January,  1885,  while  at  the  latter 
period  the  expenses  were  lower.  That  since 
Janunry,  1885,  the  debt  has  been  increased 
$18,500,  which  amount  was  claimed  to  be  due 
Adoue  &  Lobit,  the  senior  of  the  firm  and  the 
principal  beneficiary  of  this  alleged  debt  being 
now  the  piesident  of  the  Islana  City  Ice  Com- 
pany. That  in  March,  1884,  W.  fi.  Sinclair 
resigned  as  president  and  B.  Adoue  was  elected 
to  fill  the  vacancy.  That  in  April,  1886,  a  pool 
was  formed  with  the  Texas  Ice  Company  by 
which  296  tons  of  ice  were  sold  to  that  com- 
pany at  $6  per  ton,  when  president  Adoue 
knew  that  even  $10  a  ton  was  a  ruinous  price. 

The  complainants  alleged  that  the  books  of 
the  company  have  been  wrongfully  and  inac- 
curately kept,  and  do  not  properly  show  the 
business  affairs  of  the  company  or  present  them 
in  a  manner  that  is  inteUigible  to  the  stockhold- 
ers; that  between  February  and  October,  1886, 
certain  promissoir  notes  aggregating  $8,700 
were  executed  and  made  payable  to  Adoue  & 
Lobit,  of  the  payment  of  which  notes  no  record 
appears  upon  the  books  of  the  companv.  That 
the  pool  entered  into  has  not  been  at  all  advan- 
tageous, as  it  is  claimed  that  the  Island  City 
Ice  Companv  is  still  indebted  to  the  Texas  Ice 
Company  $1,000.  That  the  directors  propose 
now  to  sell  the  property  of  the  company  to  pay 
the  debt  to  Adoue  &  Lobit  and  which  com- 
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plainants  charge  Is  of  doubtful  validity.  That 
the  books  show  that  W.  H.  Sinclair  owns  876 
shares  of  stock  in  the  company  while  he  claims 
716  shares.  That  the  directora*  meetings  have 
not  been  held  as  the  charter  provides,  and  that 
by  mismanagement  and  connivance  to  freeze 
out  the  smaller  shareholders,  the  stock  has  de- 

Sreciated  to  a  nominal  value;  and  that  W.  H. 
indair.  and  other  directors  acting  in  con  fed- 
eratir  :•  with  him,  have  recently  purohas»i  large 
quantities  of  stock  at  greatly  reduced  figures, 
controlling  in  all  1284  shares.  That  the  presi- 
dent and  directors  own  in  all  1114  shares  of 
the  capital  stock  and  in  consequence  pass  such 
resolutions  as  they  please  and  are  now  deter- 
mined by  the  exercise  of  this  power  to  sell  out 
the  companv.  That  only  667  shares  of  stock 
are  held  by  shareholders  not  confederating  with 
the  directors. 

'  'In  view  of  these  facts  the  complainants  pray 
that  the  oflAcers  and  directors  of  the  company 
be  enjoined  from  mortgaging,  leasing,  selling, 
or  otherwise  disposing  of  the  property,  real  or 
personal,  of  the  Island  City  Ice  Company,  and 
that  a  receiver  be  appointed  to  take  charge  of 
and  wind  up  the  affairs  of  the  company,  nam- 
inf^  J.  P.  Alvey  as  a  competent  person  for  re- 
ceiver." 

'*The  bill  further  charees  that  all  the  present 
officers  were  illegally  elected,  as  the  charter 
provides  for  their  election  by  ballot,  while  as  a 
matter  of  fact  they  were  elected  piva  wee" 

*  *  U  pon  the  prayer  of  the  petition  Judge  Stew« 
art  granted  a  temporary  injunction,  asked  for, 
in  chambers,  and  was  engaged  all  day  yesterday 
in  hearing  the  case  upon  its  merits  as  to  the  ap- 
pointment of  a  receiver." 

Plaintiff  seems  to  rest  his  case  for  libel  on 
the  allegations  of  the  petition  as  extracted,  and 
the  publication  in  The  iTews.  Defendants  filed 
demurrer  and  exceptions  to  the  petition. 

Special  exceptions  as  follows: 

1.  That  said  petition  shows  that  .the  alleged 
defamatory  matter  was  written  in  the  course  of 
a  certain  Judicial  proceeding  in  cause  Na 
12,880,  it  beinff  in  the  petition  in  said  suit  filed; 
that  it  shows  the  said  proceeding  were  regular; 
that  the  allegations  in  the  petition  were  rele- 
vant and  pertinent  to  the  relief  sought,  viz.: 
the  appointment  of  a  receiver  for  the  Island 
City  ice  Compuiy,  and  for  obtaining  an  in- 
junction restraining  plaintiff  and  others  from 
selling  the  property  of  the  company;  that  the 
cause  was  pending  in  a  court  of  competent  Ju- 
risdiction; therefore  the  matter  complained  of 
was  privileged  and  no  action  is  maintainable 
thereon. 

2.  The  language  complained  of  is  not  actiona- 
ble per  se,  and  the  petition  contains  no  such  al- 
legations of  special  damage  as  will  support  the 
action. 

8.  The  petition  alleges  that  the  petition  filed 
in  suit  No.  12,880  did  not  ask  for  any  relief 
against  said  directors,  and  alleges  that  the  suit 
was  not  real  and  bona  fide;  yet  the  petition  sets 
forth  enough  of  the  petition  in  suit  No.  12,880 
to  show  that  the  same  was  a  bill  in  chancery 
in  the  usual  form  praying  distinctiv  for  relief, 
that  the  president  and  directors  be  enjoined 
from  selling  the  property  of  said  company,  and 
that  they  be  dispossessed  of  the  control  of  said 
company  and  for  a  receiver  for  the  company. 
Wherefore,  defendants  say  the  petition  of  plaint- 
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iff  is  bad,  moltifaifoas,  contradictory  and  in- 
Buffldent. 

4.  PlaintiiTs  petition  is  insufficient,  becauge 
it  makes  a  general  allegation  that  the  matter 
set  forth  in  the  petition  in  cause  No.  12,880  is 
immaterial  and  irrelevant,  while  an  inspection 
of  the  matter  complained  of  shows  that  such 
allegation  is  incorrect,  for  the  allegations  com- 
plained of  by  plaintiff  were  necessary  and  ma- 
terial in  order  to  obtain  the  relief  soueht,  viz. : 
the  appointment  of  a  reoeiyer,  and  inunction. 

6.  The  allegaiion  ofpublication  in  The  Gal- 
Teston  News  is  insufficient,  for  the  same  is 
shown  to  be  a  fair  and  impartial  report  of  said 
petition  in  cause  No.  12,880,  filed  in  a  court  of 
competent  Jurisdiction,  of  matter  not  scandal- 
ous nor  libelous  in  its  nature,  and  in  the  ordi- 
nary form  of  a  bill  in  chancery;  and  the  peti- 
tion does  not  allege  that  the  report  of  said 
petition  in  cause  No.  12,880  was  untrue  or  un- 
fair; wherefore,  the  report  was  privileged. 

6.  Plaintiff's  petition  recites  certain  parts  of 
the  petition  in  cause  No.  12, 880,  and  alleges  that 
thev  were  not  pertinent  nor  relevant  to  ue  suit, 
and  fails  to  set  out  the  whole  petition,  and  fails 
to  designate  speciall;^  how  and  why  said  allega- 
tions are  irrelevant,  immaterial  or  impertinent. 

7.  The  petition  sets  out  that  suit  No.  12,880 
was  dismissed  before  a  ruling  was  made  on  de- 
murrer, and  does  not  set  out  the  petition  de- 
murred to,  nor  the  demurrers;  and  the  allega- 
tion as  to  dismissal  constitutes  no  cause  of 
action. 

8.  That  the  petition  sets  out  as  a  part  of  the 
cause  of  action,  verbal  publication  by  defend- 
ants of  the  charges  complained  of  as  contained 
in  cause  No.  12,880. 

By  supplemental  petition  other  special  excep- 
tions are  added  as  follows: 

9.  That  the  petition  is  bad,  insufficient  and 
faulty  in  the  misjoinder  of  two  separate,  dis- 
tinct and  independent  causes  of  action,  viz. :  an 
action  for  libel  and  slander. 

10.  That  all  that  part  of  the  petition  relating 
to  verbal  defamation  should  be  stricken  out  be- 
cause (1)  verbal  slander  is  misjoined  with  writ- 
ten slander;  (2)  the  allegations  of  slander  are  too 
indefinite  to  notify  defendant  of  the  words 
spoken;  no  defamatory  words  are  set  out  in  the 
petition  and  alleged  to  have  been  spoken,  and 
the  verbal  defamation  is  alleged  to  have  oc- 
curred at  a  different  time  from  the  written  libel 
declared  on;  (8)  the  allegation  is  that  all  the  de- 
fendants spoke  the  alleged  defamatoiy  words 
lointly.  when  in  law  ther^  can  be  no  Joint  ver- 
bal deiamation  by  several  defendants,  and  no 
Joint  liability  for  verbal  defamation. 

11.  Defendants  say  there  is  no  defamatory 
or  libelous  allegation  shown  therein  to  apply  to 
words  or  to  be  directed  to  the  plaintiff,  and  no 
facts  or  circumstances  are  alleged  which  can 
warrant  the  conclusion  that  plaintiff  was  the 
person  intended,  or  one  of  the  persons  intended, 
by  the  allegations  of  acts  done  by  the  directors 
of  the  Ice  Company  or  "certain  of  them,"  in 
the  petition  in  cause  No.  12,880  complained  of 
as  a  libelous  publication. 

12.  Further  excepting,  defendants  say^  that 
the  paper  called  1— -Trial  Amendment — is  not 
such  amendment  as  is  required  by  the  order  of 
this  court;  for  b^  the  order,  June  the  10th, 
plaintiff  was  reqmred  to  set  out  in  full  the  pa- 
per or  petition  alleged  to  be  libelous;  that  plaint- 
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iff  cannot  supply  such  deficiency  by  a  simple 
reference  to  a  totally  different  case  where  an- 
other party  is  plaintiff,  and  that  the  pretended 
amendment  is  a  contempt  of  the  court,  and  a 
disregard  of  its  orders;  wherefore,  defendants' 
pray  that  it  be  considered  that  plaintiff  declines 
to  amend  and  that  the  cause  be  dismissed. 

The  original  i)etition  is  not  found  in  the  rec- 
ord. The  court  sustained  the  exceptions,  and 
plaintiff  declined  to  amend;  whereupon  the 
court  dismissed  the  petition  at  plaintiff's  cost. 
Plaintiff  appealed. 

It  does  not  appear  upon  what  special  grounds 
the  petition  was  dismissed.  'The  questions 
raised  by  the  assignment  of  errors  are.  Should 
any  of  the  exceptions  have  been  sustained? 
and  Should  the  petition  have  been  dicnnissedr 
or  Did  the  petition  show  a  good  cause  of  action  ? 

Mesara.  McLemore  Ik  Campbell  and 
George  E.  Mann,  for  appellant: 

A  paper  filed  in  court  with  express  malice, 
and  for  the  object  of  slandering,  and  without 
any  cause  of  action  a^inst  a  person  named 
therein,  but  with  the  object  of  protecting  the 
person  filing  it  from  damages  for  libel,  is  not  a 
privileged  communication. 

WhiU  V.  Nichols,  44  U.  S.  8  How.  266-298 
(11  L.  ed.  591-603);  HoU  v.  Paracms,  23  Tex.  19; 
Townshend,  Libel  &  Blander,  3d  ed.  p.  188, 
§  188;  pp.  850,  851,  gtJ  209,  288;  Howard  v, 
Thompson,  1  Am.  Lead.  Cas.  ♦167-175,  21 
Wend.  819. 

In  order  to  make  a  petition  in  a  court  privi- 
leged, it  must  be  filed  with  the  belief  that  there 
is  a  cause  of  action  and  not  as  a  mere  cloak  for 
express  malice. 

Uowardv,  Thompson, Holt  v.  Parsons,  White  v. 
Nichols,  supra;  Belo  v.  Wren,  68  Tex.  722,  728; 
W7iiUs  V.  Carrot,  42  N.  Y.  161,  1  Am.  Rep.  504; 
Gilbert  v.  People,  1  Denio,  41, 48  Am.  Dec.  647; 
2  Oreenl.  Ev.  13tb  ed.  §  421  and  notes;  Towns- 
hend,  Libel  &  Slander,  8d  ed.  §  221  and  notes. 

The  libelous  allegations  were  libelous  jp^r  se. 

Holt  V.  Parsons,  supra;  Townshend,  Libel  & 
Slander,  8d  ed.  p.  279,  §  182. 

Messrs.  Waul  Ik  Walker,  for  appellees: 

A  petition  filed  in  a  court  of  competent  ju- 
risdiction,and  containing  allegations  relevant  to 
the  subject  matter  of  the  suit,  is,  'as  to  such 
allegations,  absolutely  privileged. 

Public  policy  forbids  that  fear  of  libel  suits 
should  prevent  parties  from  seeking  their  rights 
through  the  courts.  The  contents  of  all  papers 
relevant  to  the  subject  matter  of  litigation,  filed 
in  a  Judicial  proceeding,  are  absolutely  privi- 
leged, and  the  question  of  malice  cannot  be  in- 
quired into. 

Johnson  V.  King,  64  Tex.  282;  8mith  v.  Ad- 
ams, 27  Tex.  ^iHaldeman  v.  Chambers,  19 
Tex.  58;  Qarr  v.  /fe&fon.  4N.  Y.  91;  HuHsock 
V.  Reddiek,  6  Blackf.  255;  Forbes  v.  Johnson^ 
11  B.  Mon.  48:  Cook  v.  HiU,  8  Sandf.  841; 
8hi]^  V.  Todhunter,  7  Car.  &  P.  680;  Mun- 
iter  V.  Lanib,  L.  R.  11  Q.  B.  Div.  588,  17  Cent. 
L.  J.  419. 

A  petition  complaining  of  a  newspaper  pub- 
lication of  court  proceedings  as  libelous  must 
allege  an  unfair,  partial  or  incorrect  report  of 
such  proceedings.  A  fair  and  impartial  pub- 
lished report  of  a  judicial  proceeding  stands 
on  the  same  footing  as  to  privilege  as  the  court 
I)aper  itself;  and  the  absence  of  allegations  that 


433 


Tj£xa8  Supuemb  Court. 


Feb., 


such  report  Is  unfair,  etc.,  renders  the  petition 
subject  to  special  demurrer. 

OindnnaU  Qaeette  Oo.  ▼.  Timberlake,  10 
Ohio  St.  648;  Ootgrate  v.  Trade  Avxiliary  Oo, 
8  Irish  C.  L.  849;  EdsaU  v.  Brooks,  17  Abb.  Pr. 
227 ;  RyaOs  v.  Leader,  K  R.  1  Exch.  298; 
Uoare  v.  Silverlock,  9  C.  B.  30 ;  Eeame  v. 
StoioeU,  13  Ad.  &  E.  719;  Turner  v.  SuUivan, 
G  L.  T.  N.  S.  130;  Saunden  v.  Jff«».  6  Bing. 
213. 

Collardy  C,  delivered  the  followinf^  opin- 
ion: 

This  is  a  suit  for  libel  brought  by  Julius 
Riinge,  the  appellant,  against  Joseph  Franklin 
and  others;  it  is  predicated  upon  alleged  de- 
famatoiy  matter  contained  in  a  petition  tiled  by 
appellees  in  the  District  Court  of  Galveston 
County  against  the  Island  Citv  Ice  Company, 
a  corporation  in  the  City  of  dalveston,  having 
the  usual  offloen,  appellant  being  one  of  the 
directors,  and  the  appellees  being  owners  of 
mudi  less  than  one  half  the  stock.  The  bill 
declared  to  be  libelous  attacks  the  management 
of  the  company,  alleging  that  it  has  been 
fraudulently  conducted  br  the  president  with 
the  assent  and  approval  of  the  directors;  it  asks 
for  an  injunction  to  prevent  sale  or  other  dispo- 
sition of  the  property,  and  the  appointment  of  a 
receiver  to  wind  up  the  aifairs  of  the  company. 
Only  a  part  of  the  allegations  of  the  bill  are 
selected  and  declared  on  as  libelous. 

Plaintiff  alleges  that  the  bill  was  false  and 
malicious,  and  that  the  suit  was  brought  by 
defendants  when  they  were  fully  advisra  that 
there  .was  no  cause  of  action  against  plaintiff, 
or  right  of  petition,  as  a  libelous  cover  and  de- 
vice under  which  to  attack  and  injure  the  good 
name  and  fame  of  plaintiff  as  a  man  and  a 
director,  and  to  injure  him  by  depreciating  his 
stocks  in  several  corporations  of  which  he  is  a 
director.  He  further  alleged  that  after  he  had 
filed  his  affidavit  in  court,  specifically  denying 
each  and  all  the  allegations  of  the  bill,  "de- 
fendants, on  Februarv  the  11th,  1886,  caused 
the  same  to  be  published  in  The  Qalveston 
News,  a  newspaper  having  an  extensive  circu- 
lation in  the  Cijhr  of  Gkdveston  and  throughout 
the  State  of  Texas,  repeating  through  the 
columns  of  The  News  the  said  libelous  matter; 
in  a  certain  part  thereof  was  and  is  contained 
in  tenor  as  follows:  hereby  annexed  marked 
'Exhibit  A'  and  made  a  part  of  this  petition." 

It  is  further  alleged  that  after  defendants 
had  vented  their  spleen  **by  publishing  their 
said  libelous  allegations  in  said  petition  and 
said  newspaper,  and  under  pretext  of  a  suit 
accomplished  their  wicked  and  malicious  pur- 
pose of  injuring  plaintiflf  in  character,  business 
and  property,  they  then  dismissed  their  pre- 
tended suit  paying  the  costs  of  court,"  before 
the  demurrers  to  the  same  were  acted  on; 
which  demurrers  were  alleged  to  show  that  in 
truth  and  in  fact  the  bill  set  up  no  cause  of  ac- 
tion or  basis  of  relief  against  the  Island  City 
Ice  Company.  The  plamtiff  was  not  made  a 
defendant  in  the  bill  asking  the  appointment  of 
a  receiver. 

The  Exhibit  A,  filed  as  containing  the  mat- 
ter published  in  The  News  is  not  a  copy  of  the 
petition  or  its  allegations  in  form,  but  is  a 
somewhat  condensed  report  of  the  same,  and 
substantially  restates  the  alleged  libelous  alle-  i 

8  L.  R.  A. 


gallons  of  the  bill  extracted  and  copied  in 
plaintiff's  petition  herein,  as  well  as  other  alle- 
(2;ations  not  extracted  nor  declared  on  by  plaint- 
iff. 

Defendants  filed  a  general  demurrer  to  the 
petition,  and  special  exceptions  among  which 
was  oue  that  the  publication  complained  of  was 
privileged,  being  by  petition  to  a  court  of  com- 
petent Jurisdiction  for  injunction  and  to  ap- 
point a  receiver  for  the  Island  City  Ice  Com- 
pany. The  court  sustained  the  exceptions, 
and,  plaintiff  declining  to  amend,  the  cause 
was  dismissed. 

The  case  comes  here  b^r  appeal  from  this 
Judgment  of  dismissal,  with  various  assign- 
ments of  error  calling  in  question  the  correct- 
ness of  the  court's  ruung. 

The  first  and  most  important  question  raised 
by  the  assignments  of  error  is:  Were  the  alle- 
gations set  out  and  declared  on  as  libelous, 
privileged,  contained  as  they  were  in  a  petition, 
or  bill  for  injunction  and  for  the  appointment 
of  a  receiver,  and  so  far  privileged  that  an  ac- 
tion for  libel  cannot  be  maintained  upon  them, 
notwithstanding  th^  are  false  and  malicious, 
and  were  made  under  color  and  pretense  of  a 
suit  without  right?  The  object  of  the  bill  was 
to  prevent  a  sale  or  other  disposition  of  the 
property  of  the  ioe  company  at  a  sacrifice;  to 
appoint  a  receiver  and  have  the  business 
wound  up. 

It  does  not  appear  to  us  that  the  allegations 
declared  on  as  libelous  were  irrelevant,  or  im- 
pertinent or  foreign  to  the  end  in  view.  It 
gives  a  history  of  alleged  unlawful  acts  of  the 
officers  assented  to  by  the  directoiy,  plaintiff 
in  the  suit  beiuff  one  of  the  directors,  in  order 
to  show  that  there  was  a  concerted  scheme 
among  them  to  reduce  the  value  of  the  stock, 
and  enable  them  to  buy  it  in,  and  control  the 
company's  affairs,  and  finallv  sell  out  its  prop- 
erty to  pay  a  doubtful  debt  for  their  own  bene- 
fit, and  thus  effectually  destroy  all  the  interests 
of  the  small  shareholders.  It  does  not  go  out- 
side of  pertinent  matters  to  make  cnarges 
against  the  persons  alleged  to  be  leagued  to- 
gether to  accomplish  such  design.  It  denomi- 
nates the  acts  complained  of  as  "a  fraud,"  "a 
wrong"  and  "an  inlury,"  sufficient  to  invoke 
the  equity  powers  of  the  court  and  to  authorize 
the  relief  sought.  The  bill  was  filed  in  a  court 
of  competent  Jurisdiction. 

The  demurrer  and  exceptions  to  plaintiff's 
suit  admit  that  all  the  allegations  declared  on 
in  the  bill  were  malidouslv  false. 

There  are  two  classes  of  privileged  publica- 
tions— absolutely  privileged,  and  conditionally 
privileged.  It  is  the  occasion  on  which  any 
publication  is  made  that  ffives  it  privilege. 
Proceedings  in  courts  of  Justice,  legislative 
proceedings,  and  petitions  and  memorials  to 
Legislatures  are  said  to  be  absolutely  privileged* 
Townshend,  Slander  &  Libel,  g^and  note 
2;  §§  217,  221;  Starkie,  Libel  &  Shuider,§  669, 
topp.  676. 

Where  the  privilege  is  conditional  only,  it  is 
a  prima  facie  defense  to  the  action;  but  such 
defense  may  be  'overcome  and  rebutted  by 
proof  of  actual  malice  and  the  falsity  of  the 
charge. 

The  cases  of  Eidt  v.  Pareons,  23  Tex.  9,  and 
Bebee  v.  Mieeouri  Railway  Company,  decided 
at  the  Tyler  Term,  1888,  are  cases  of  condi- 
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lional  priTil^ge  odIj.  See  Bebee  ▼.  Mo.  Pac, 
Uy.  Go.  (Tex.)  9.  8.  W.  Rep.  448,  and  Brad- 
street  Co,  y.  (?itt(Tez.)  9  8.  W.  Rejp.  768. 

Wben  the  privilege  is  absolute  it  is  a  com- 
plete defense  and  cannot  be  rebutted  or  over- 
come  bY  eyidenoe  that  tbo  publication  was  false 
and  malicious. 

In  Hartsoek  y .  Beddick,  6  Blackf  .  255,  where 
there  had  been  accusation  made  by  ftffidayit 
before  a  magistrate  charging  plaintin  with  ob- 
taining fi^oods  under  false  pretenses,  (he  court 
declared  the  law  to  be  that  the  person  making 
such  an  affidavit  was  not  sublect  to  suit  of  libel 
4herefor.  The  court  said:  ''It  makes  no  dif- 
ference whether  the  charge  be  true  or  false  or 
whether  it  be  sufficient  to  effect  its  object;  if  it 
be  made  in  tiie  due  course  of  a  legal  or  judicial 
proceeding  it  is  privileged  and  cannot  be  the 
foundation  of  an  action  for  defamation." 

In  Straun  v.  Meyer,  48  HI.  886,  the  libelous 
charges  were  made  in  a  bill  in  chancery  for  in- 
junction to  prevent  the  execution  of  a  trust 
in  which  it  was  alleged  that  the  trustee's  "gen- 
eral character  for  honesty  was  bad,"  and  that 
he  was  an  unfit  and  improper  person  to  execute 
the  trust 

The  court  upheld  the  doctrine  in  Barteoek 
y.  Beddiek,  and  said:  "Numerous  other  au- 
thorities might  be  cited  if  this  were  a  doubtful 
question;  but  reason  as  well  as  authority  fully 
sustains  the  rule.  If  it  were  not  so,  in  almost 
every  vigorously  contested  case  one  of  the  par- 
ties would  render  himself  liable  to  an  action 
for  lil)el."    See  Cook  v.  HiU,  8  Sandf .  841. 

Oarr  v.  8elden,  4  N.  T.  93,  is  to  the  same 
effect.  The  scandalous  matter  was  contained 
in  an  affidavit  filed  in  a  judicial  investigation. 
In  leference  to  it  the  court  sa^s:  "If  the  mat- 
ter of  the  affidavit  were  pertinent  or  material 
to  the  motion,  the  law  will  not  allow  its  truth 
or  innocence  to  be  drawn  in  question  in  an  ac- 
tion for  libel.  It  would  not  in  that  case  be 
necessary  to  deny  malice,  as  the  law  does  not 
permit  a  party  to  allee^  in  this  form  of  action 
Uiat  the  publication  was  false  and  malicious." 

Other  authorities  might  be  cited  bearing 
more  or  less  directly  upon  the  point,  in  support 
of  the  rule  that  proceedings  in  courts  are  abso- 
lutely privileged;  but  we  deem  it  unnecessary 
to  discuss  them.  The  authorities  are  by  no 
means  uniform  in  support  of  the  rule — some 
holding  that  the  privilege  of  a  pleading  in  a 
court  of  justice  is  only  a  prima  fade  privilege, 
and  others  qualifying  the  general  rule  to  some 
extent.  In  one  oise  where  the  accusation  was 
that  notes  had  been  fraudulently  altered  with 
intent  to  defraud  and  swindle,  upon  which  an 
action  for  libel  was  brought.  Chief  Justice 
Marshal)  sustains  the  privilege,  but  says  "That 
words  spoken  or  written  in  the  course  of  jus- 
tice, and  pertinent  to  a  legflJ  proceeding  within 
the  jurisdiction  of  the  tribunal,  are  not  action- 
able, though  tbey  be  false,  unless  the  proceed- 
ings were  resorted  to  merely  for  the  purpose  of 
conveying  the  scandal  and  as  a  cover  tor  the 
malice  of  the  party,  and  not  in  j;ood  faith  as  a 
remedy  for  the  assertion  of  a  right  or  the  re- 
dress of  a  wrong."  Forbes  y.  Johnson,  d  B. 
Mon.  48. 

We  think  the  qualiflcation  made  to  the  rule 
in  the  foregoing  case,and  similar  ones,  unsound. 
It  destroys  the  distinction;  it  practically  puts 
proceedings  of  courts  upon  the  same  footing  as 
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other  conditional  privileges.  If  pleadhags  are 
shown  to  be  false  and  malicious  it  might  well 
be  concluded  by  a  jury  that  they  were  em- 
ployed ns  a  cover  and  vehicle  of  defamation; 
the  proof  that  would  establish  the  facts  of  mal- 
ice and  falsity  would  also  establish  the  other 
fact  of  a  fictitious  suit,  and  so  there  would  be 
an  end  of  the  privilege  as  claimed.  The  dis- 
tinction would  be  lost  altogether. 

Mr.  Townshend  in  his  work  on  Slander  & 
Libel  ^ys:  "The  right  of  appealing  to  the  civil 
tribunals  is  more  extensive  than  the  right  of 
appealmg  to  the  criminal  tribunals;  for  as  to 
the  former  everyone  has  the  ri^ht  with  or  with- 
out reasonable  cause  for  so  doing  to  prefer  his 
complaint;  and  whatever  he  ma^  allege  in  his 
pleadings,  as,  or  in  connection  with,  his  groimd 
of  complaint,  can  never  enve  a  right  of  action 
for  slander  or  libel  .  .  .  The  rule  as  thus  laid 
down  has  been  doubted  bv  some,  and  it  has 
been  said  that  if  the  tribunal  to  which  the  com- 
plaint be  made  has  no  jurisdiction  of  the  sub- 
ject matter,  or  if  the  defamatory  matter  be  ir- 
relevant to  the  matter  in  hand,  or  if  the  party 
complaining  or  defending  maliciously  inserta 
defamatory  matter  in  his  pleading,  that  in  such 
cases  the  party  aggrieved  may  maintain  his 
action  for  slander  or  libel.  Notwithstanding 
the  dicta  to  the  contrary,  we  believe  the  better 
and  prevailing  rule  to  be,  that  for  any  defama- 
tory matter  contained  in  a  pleading  m  a  court 
of  civil  jurisdiction  no  action  for  libel  can  be 
maintained;  the  power  possessed  by  the  courts  to 
strike  out  scandalous  matter  from  proceedings 
before  them  and  to  punish  as  for  contempt,  is 
considered  a  sufficient  guaranty  against  the 
abuse  of  the  privilege;  but  whatever  may  be 
the  reason  it  seems  certain  that  where  th/sre  is 
a  perversion  of  the  privilege  "the  policy  of  the 
law  steps  in  and  controls  the  individual  rights 
of  redress."  Townshend,  ShmderA  Libel,  §221. 

We  adopt  the  foregoing  as  expressing  our 
views  upon  the  question.  We  believe  it  is  and 
ought  to  be  the  law  that  proceedings  in  civil 
courts  are  absolutely  privileged.  Citizens 
ought  to  have  the  unqualified  neht  to  appeal 
to  the  civil  courts  for  redress  witnout  the  fear 
of  being  called  to  answer  in  damages  for  libeL 

Where  property  is  attacked  upon  false 
charges,  or  where  there  is  a  malicious  prose- 
cution in  a  criminal  court,  the  law  affords 
ample  remedies  for  the  wrong  done,  but  not 
by  a  suit  for  libel.  No  property  was  seized  in 
the  case  at  bar,  and  we  are  of  opinion  the  filing 
of  the  bill  for  injunction  and  appointment  of  a 
receiver  gave  plaintiff  no  cause  of  action  for 
libel  or  anything  else.  Johnson  v.  Kiiif/,  64 
Tex.  282:  Smith  v.  Adams,  27  Tex.  80;  Balde- 
man  v.  Chambers,  19  Tex.  53. 

We  have  now  to  consider  the  report  in  The 
Gkklveston  News.  It  is  alleged  to  be  a  repeti- 
tion of  the  allegations  in  the  bill;  it  is  filed  with 
the  petition  and  made  a  part  of  it;  it  contains 
a  report  of  the  suit,  its  object,  the  charges 
made,  some  of  which  are  not  declared  on  as 
libelous.  The  petition  does  not  point  out  any 
particular  part  of  it  as  libelous,  except  bv  de- 
claring it  to  be  a  repetition  of  matter  published 
in  the  court  proceeding.  It  is  not  clear  that 
plaintiff  intended  to  declare  on  it  as  a  distinct 
cause  of  action,  as  nothing  in  it  is  set  out  in 
TuBC  wrba  as  lequired  in  petition  for  libel 
(Bradstreet  Co.y,  (fill,  supra);  it  is  very  probable 
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it  was  mentioned  as  mere  matter  of  aggrava- 
tion. 

The  only  way  in  which  the  report  in  The 
News  is  allegea  is  that  the  slanderous  matter 
before  set  out  was  repeated  by  publication  in 
The  News.  We  do  not  think  it  would  be  cor- 
rect pleading  to  borrow  from  former  allegations 
and  80  set  up  a  distinct  and  independent  cause 
of  action;  but  if  it  could  be  done  the  filed  ex- 
hibit showing  what  was  published  in  the  paper 
does  not  verify  the  allegation  that  it  was  a  repe- 
tition of  the  matters  before  alleged;  on  the 
contrary,  it  is  a  synopsis  of  the  matter  before 
alleged  in  different  language,  and  contains 
much  more  matter  of  a  slanderous  character 
connected  with  the  bill.  The  very  language 
relied  on  as  libelous  must  be  set  out  in  a  peti- 
tion for  libel,  not  the  substance  and  meaniujg^ 
of  the  language;  the  office  of  the  innuendo  is 
to  show  the  effect  and  meaning  of  the  language 
{Braditreet  Co.  v.  Uill,  iupra). 

The  cause  of  action  consists  in  the  language 
written. 

Again;  if  the  counts  as  to  the  newspaper 
pubncation.were  relied  on  as  an  independent 
cause  of  action,  tbey  are  insufficient  for  the 
purpose,  because  they  do  not  lay  the  basis  for 
damages  as  to  amount  resulting  from  this  pub- 
lication alone.  It  is  connect^  and  blended 
with  the  allefl;ed  wrong  of  publishing  bv  the 
filing  of  the  bill  in  court,  and  the  prayer  is  for 
$10,000,  on  account  of  "  the  several  griev- 
ances^ aforesaid. "  There  is  no  measure  or  limit 
of  damages  set  up  or  claimed  for  the  particular 
grievance  by  the  newspaper  publication.  The 
court  is  not  advised  as  to  what  part  of  the 
$10,000  claimed  as  special  damages  results  from 
the  newspaper  publication  and  could  not  say 
where  a  verdict  should  stop,  or  what  amount 
it  might  reach  for  this  distinct  cause  of  action 
if  it  be  one.  The  verdict  must  respond  to  the 
issues  and  the  judgment  must  conform  to  the 
pleadings.    Rev.  Stat.  1827, 1835. 

Upon  this  count  there  is  no  guide  for  either. 
The  discussion  of  this  question  mav  have  been 
needless;  for,  as  before  said,  the  allegation  was 
probably  intended  as  matter  of  aggravation. 
We  thought  it  best  to  notice  it  lest  it  might  be 
supposed  we  had  overlooked  it.  If  it  was  in- 
tended as  an  additional  cause  of  action  it  was 
bad  on  general  demurrer,  and  the  court  did 
not  err  in  so  holding. 

We  conclude  that  the  judgment  of  the  Court 
below  should  be  affirmed. 

Btmyton^  Ch.  J.: 

Report  of  Commissioners  of  Appeals  exam- 
ined and  approved,  and  judgment  canned. 


The  INSURANCE  COMPANY  OP  NORTH 
AMERICA,  Appt., 
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Kelson  8.  E ASTON  et  al,.  Receivers  of  the 
Houston  &  Texas  Central  R.  Co. 
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L  A  proTlsioii  in  an  insaranoepoUey  that 
the  iDSurauoe  shall   not  inure  to  the  benefit  of 


any  oairler,  is  not  void  as  In  restraint  of  trade  or 
contrary  to  public  policy. 

2.  A  policy  of  insaranoe  oontaiiiiii^  a 
warraA^  th&t  it  shall  not  inure  to  the 
benefit  of  any  carrier  is  avoided  and  ceases 
to  be  operatiye  if,  during  the  time  spedfled  for 
its  continuance,  the  insured  contracts  to  fflve  a 
carrier  any  riflrht  to  benefit  under  the  policy. 

8.  A  certiflcate  of  insurance  couTcgrin^ 
all  the  rights  of  the  original  policy 
holder  to  a  purchaser  or  the  insured 
property  issued  after  his  agents  had  delivered 
the  property  to  carriers  under  a  bill  of  lading, 
providing  that  the  carriers  should  have  the  beno- 
flt  of  any  insurance  upon  the  property,  conf  era 
no  right  on  the  carrier,  where  the  original  policy 
contained  a  warranty  that  the  insurance  should 
not  inure  to  the  benefit  of  any  carrier,  and  the 
certiflcate  was  issued  without  notice  of  the  pro- 
visions of  the  bill  of  lading,  idthough  the  carrier 
had  no  notice  of  that  warranty  in  the  policy. 

(March  1, 1880.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  District  Court  of  Galveston  Cx>unty  in 
favor  of  plaintiffs  in  an  action  upon  a  contract 
of  fire  insurance.    Eeoersed, 

The  opinion  sufllciently  states  the  case. 

Messrs.  Hume  A  KlehBr^f  for  appellant: 

Though  a  contract  in  ceneral  restraint  of 
trade  is  void,  one  in  partial  restraint  of  trade 
will  be  upheld.  Tested  by  this  rule  the  war- 
ranty is  le^l  and  valid;  for  even  if  said  warran- 
ty is  a  limitation  upon  the  alienation  of  the 
policy  after  loss,  such  limitation  is  but  partial, 
affecting  only  the  particular  carrier  in  whose 
custody  the  subject  matter  of  insurance  may 
be  injured  or  destroyed. 

Jeffery  v.  Graham,  61  Tex.  481;  Cou>eUy, 
CoUyrado  Sprtngs  Co.  100  U.  S.  55  (25  L.  ed. 
547);  Plumb  v.  Tubbe,  41  N.  Y.  442;  CoUin$ 
Mfg.  Co,  V.  Mansy,  26  Conn.  242;  CtBrien  v. 
WethereU,  14  Bau.  616. 

The  warranty,  not  being  in  general  restrain! 
of  trade,  does  not  offend  aeainst  public  policy, 
because  the  public  interest]^  in  no  way  affected 
thereby. 

Smith,  Contracts,  241-248. 

To  permit  a  carrier,  without  other  considei^ 
ation  except  such  as  arises  by  fiction  of  law, 
to  reap  the  benefit  and  the  use  of  an  insurance 
which  protects  him  from  a  loss  resulting  from 
his  own  negligence,  would  be  to  foster  a  policy 
contrary  to  the  time  honored  maxims  of  the 
law  regulating  the  duties  of  common  carriers. 

Hutchinson,  Carriers,  §  4. 

By  accepting  a  bill  of  lading  which  provided 
for  the  transfer  of  the  insurance  to  the  carrier, 
the  assured  violated  the  express  stipulation  ox 
the  warranty  whereby  the  jwlicv  Was  forfeited. 

BritUik  dh  F.  M.  Ins,  Co.  v.  6ulf,  C,  &8,  F. 
R.  Co.  68  Tex.  475;  May.  Ins,  §§  157,  156. 

The  warranty  in  no  manner  restrains,  limits 
or  circumscribes  the  ri^ht  to  sell  or  alienate 
the  policv  after  loss,  and  hence  in  no  wav  con- 
flicts with  the  rule  of  law  which  forbias  con- 
tracts in  restraint  of  trade  or  against  public  pol- 
icy; nor  does  it  in  any  way  abridge  any  of  the 
incidents  or  rights  of  ownership  in  property. 

Caretairsv.  jfeehania  <fe  T.  Ine.  Co.  18Feii 
Rep.  478, 16  Anou  &  £ng.  R.  Cas.  142. 


"ScTiL—Oarrier^LiabaUv  a$  inmnrer  of  goods,      I  hire,  whether  employed  in  internal,  in  ooasting,  or 
The  owner  of  a  general  ship,  carrying  goods  for  I  in  foreign  oommeroe,  is  a  common  carrier,  with  the 

3  L.  R.  A. 


See  also  8  L.  R.  A.  508;   31   L.   R.  A.  004. 


1889. 


Inbubancb  Comfaky  of  North  Amsiiica  y.  Easton. 
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Bat  for  the  danse  in  the  bill  of  lading  the 
insurance  company  would  as  a  matter  of  law, 
after  paying  the  loss,  be  subrogated  to  the 
rights  of  the  aasured  a^ndnst  the  carrier. 

HaU y.  NashfdUe  dhV.  R.  €h.  90  V.  8.  18 
WalL  887^  L.  ed.  594). 

Meurs.  WiUie*  Mott  A  BaUingrer,  for 
appellees: 

The  warranty  in  the  policy,  which  provides 
that  the  insurance  shall  not  more  to  the  benefit 
of  any  carrier,  is  against  public  policy  and  in 
restraint  of  trade,  because  it  is  an  attempt  upon 
the  part  of  insurance  companies,  by  the  inser- 
tion of  a  new  condition  in  their  policies,  to  vio- 
late a  recognized  law  of  the  land  and  to  prevent 
owners  and  carriers  from  making  contracts 
which  the  courts  have  pronounced  to  be  valid 
and  reasonable. 

British  A  F,  M.  Ins,  Oo,  v.  GhUf,  0.  db  8.  V, 
ROo,eS  Tex.  475;  Photnix  Ins,  Cfo.  v.  Erie  db 
W.  Tramp.  Co.  117  U.  8.  812  (29  L.  ed.  878); 
Rintaul  v.  if.  T.  Cent,  d  K  R  R  Co.  21 
Blatchf .  489;  Pkitt  ▼.  Richmond,  T.  R.AC.R 
Co.  11  Cent.  Rep.  101, 108  N.  Y.  868, 82  Am.  & 
En^.  R.  R.  Gas.  617. 

It  having  become  settled  law  that  the  carrier 
may  stipulate  with  the  shipper  for  the  benefit 
of  any  insurance  which  might  be  effected  upon 
or  on  account  of  the  goods,  and  usages  of  trade 
and  modes  of  doing  business  having  ^rown  up 
and  become  a  part  of  the  settled  busmess  pol- 
icy of  the  country  under  these  decisions,  insur- 
ance companies  will  not  be  permitted  to  unsettle 
this  law  and  vitiate  this  policy  by  the  insertion 
of  a  new  clause  in  their  contracts  of  insurance. 

See  authorities  dted  su^pra. 

Irrespective  of  the  conditions  of  the  bill  of 


lading  and  of  the  policy,  the  a])pellees  are  en- 
titled to  recover  under  the  particular  facts  of 
this  case  because  the  policy  was  transferred  by 
Callender  &  Ma^us  to  them  after  th&  loss  had 
occui'red,  and  it  is  against  the  law  for  insurance 
companies  to  stipulate  that  assignments  shall 
not  be  made  after  losses  occur. 

East  Tex.  F.  Ins,  Go,  v.  Coffee,  61  Tex.  287; 
May,  Ins.  §  886  and  authorities. 

Stayton,  Ch,  J.,  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  an  agreed  state- 
ment, made  from  the  record  and  signed  by 
counsel,  which  is  as  follows: 

"On  the  22d  day  of  June,  1885,  appellant,  a 
corporation  having  its  domicil  in  the  State  of 
Pennsylvania,  issued  an  open  policy  to  Callen- 
der &  Magnus,  cotton  buyers,  residing  in  New 
York  Citv.  This  policy  was  renewed  Septem- 
ber 1, 1886,  for  one  year,  subject  to  certain  con- 
ditions and  the  following  express  warranty: 
'Warranted  that  this  insurance  shall  not  inure 
to  the  benefit  of  any  carrier.' 

"Under  the  terms  of  the  open  policy  all  cot- 
ton purchased  by  Callender  &  Magnus,  or  by 
their  agents  for  them,  in  the  United  States,  was 
at  once  covered  by  the  same  as  soon  as  pur- 
chased, they  reporting  as  soon  as  practicable  to 
the  insurance  company  the  particulars  of  the 
purchase,  as  to  marks,  value,  amount  of  insur- 
ance desired,  etc.  The  insurance  company 
would  then  issue  to  Callender  <&  Magnus  a  cer- 
tificate of  insurance,  giving  date  from  which 
insurance  began,  number  of  bales  insured, 
amount  of  insurance,  locality  of  cotton  and  its 
intended  route  of  shipment. 


Uablllty  of  an  insurer  against  all  losses,  except 
only  from  suoh  irresistible  causes  as  the  act  of 
God  and  public  enemies  (Molloy,  bk.  2,  chap.  2,  9  2; 
Bacon,  Abr.  title  Carrier,  A;  Barclay  y.  Cuoulla  y 
Oana,  8  Doug.  889;  2  Kent,  Ck)m.  808,  660;  Story, 
fiailm. «  601;  The  Niagara  v.  Cordes,  62  U.  S.  21  How. 
7, 23,  le  L.  ed.  41, 43;  The  Lady  Pike,  88  U.  S.  21 
WalL  1,  14, 22  L.  ed.  409,  606;  Liverpool  &  G.  W. 
Steam  CJo.  v.  Pheuiz  Ids.  Ck).  120  U.  S.  897, 82  L.  ed. 
788);  and  this  without  distinction  between  the  liabil- 
ity of  land  carriers  and  ocean  carriers.  1  Parsons, 
Maritime  Law,  178;  Angell,  Garriiers,  80;  Nugent  v. 
Smith,  L.  R.  L  C.  P.  Div.  428. 

But  he  cannot  Insure  against  liability  for  his  own 
negligence.  Home  Ins.  Go.  v.  Baltimore  Warehouse 
Go.  08  U.  8.  627  (28  L.  ed.  868);  Waters  v.  Monarch 
V.ScJi,  Assur.  Go.  5  El.  ft  BL  870;  London  &  N.  W. 
R.  Go.  V.  Glyn,  1  EL  ft  EL  662;  De  Forest  v.  Fulton 
F.  Ins.  Go.  1  HaU,  186:  Siter  v.  Morrs,  18  Pa.  210;  In- 
man  v.  South  Carolina  R.Go.  120n.  S.128(88L.ed. 
02). 

An  exception,  in  the  bill  of  lading,  of  perils  of  the 
sea  or  other  spediled  perils,  does  not  excuse  him 
from  that  obligation  or  exempt  htm  from  liability 
for  loss  or  damage  from  one  of  those  perils,  to 
which  the  negUgence  of  himself  or  his  servants  has 
oontributed.  N.  J.  Steam  Nav.  Go.  v.  M6rohant*s 
Bank,  47  U.  &  6  How.  844  (12  L.  ed.  465);  U.  8.  Exp. 
Go.  V.  Kountze,  75X7.  S.  8  WalL  842  ao  L.ed.  457); 
Western  Traosp.  Go.  v.  Downer,  78  G.  8.  11  WalL 
120  (20  L.  ed.  160);  Grill  v.  General  Iron  Screw  Col- 
lier Go.  L.  B.  1  G.  P.  600,  and  L.  R.  8  G.  P.  476;  The 
Xantho,  L.  R.  12  App.  Gas.  606, 610, 615. 

An  express  stipulation  by  any  common  carrier 
for  hire,  in  a  contract  of  carriage,  that  he  shall  be 
exempt  from  liability  for  losses  causod  by  the  neg- 
ligence of  himself  or  his  servants,  is  unreasonable 
and  contrary  to  public  policy,  and  consequently 

8L.K.A. 


void.  Southern  Exp.  Oo.  v.  Caldwell,  80  U.  S.  21 
Wall.  264, 268  (22  L.  ed.  666,  668);  Ogdensburg  ft  L.  G. 
R.  Go.  V.Pratt, son.  S.  22Wall.  128,134  (22 L.  ed. 
827, 881);  Bank  of  Ky.  v.  Adams  Exp.  Co.  08  U.  S. 
174, 183  (23  L.  ed.  872,  876);  Grand  Trunk  R.  Go.  v. 
Stevens,  05  G.  S.  655  (24  L.  ed.  535);  Hart  v.  Pa.  R. 
Co.  112  U.S.  881,  888  (28  L.  ed.  717,  720);  Phoenix  Ins. 
Co.  V.  Erie  ft  W.  Transp.  Go.  117  XJ.  S.  812,  322  (29  L. 
ed.  873,  878);  Inman  v.  South  Carolina  R.  Co.  129  U. 
S.  128  (82  L.  ed.  612);  Liverpool  ft  G.  W.  Steam  Co.  v. 
Phenix  Ins.  Go.120  U.  S.  807  (82  L.  ed.  788). 

Carrier  may  resMet  Ms  eommonrlaw  VkibiUty. 

A  carrier  may  by  express  contract,  restrict  his 
conunon-law  liability.  Kenrig  v.  Eggleston,  Aleyn, 
96;  Morse  v.  Slue,  1  Yentr.  190,  288;  Catley  v.  Wint- 
ringham ,  Peake,  N.  P.  Gas.  150;  Gibbon  v.  Payn- 
ton,  4  Burr.  2801;  Leeson  v.  Holt,  1  Stark.  186;  Har- 
ris V.  Packwood,  8  Taunt.  271;  Wyld  v.  Pickf ord,  8 
Mees.  ft  W.  448;  Southoote*s  Case,  4  Coke,  84;  Dorr 
V.  N.J.  Steam  Nav.  Go.  11 N.  Y.  486. 

Reasonable  limitations  upon  the  responsibility  of 
a  common  carrier  may  be  imposed  by  contract;  but 
tbe  carrier  cannot,  by  contract  with  Uie  owner  of 
the  goods,  exempt  himself  from  liability  for  his  own 
negligence;  and,  in  case  of  loss,  the  presumption  is 
against  the  carrier.  Inman  v.  S.  G.  R.  Go.  120  G.  8. 
128(82Ii.ed.61^. 

Where  the  negligence  of  a  carrier  or  his  servants 
is  the  direct  cause  of  loss  or  damage  to  the  goods 
in  his  charge  for  transportation,  he  is  liable  in  dam- 
ages, notwithstanding  any  stipulation  in  the  con- 
tract of  affreightment  exempting  him  from  such 
liability.  Suoh  a  stipulation  is  unreasonable  and 
contrary  to  public  policy  and  therefore  void.  N. 
J.  Steam  Nav.  Go.  v.  Merchants  Bank,  47  U.  8.  6 
How.  844,  888  (12  L.  ed.  465);  Mich.  Gent  R.  Co.  v. 
Mineral  Springs  Mfg.  Co.  88  U.  S.  16  WalL  818  (21 L. 


See  also  5  L.  R.  A.  587. 
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"But  the  insurance  as  such  was  complete  un- 
der the  said  open  policy  as  soon  as  tbe  cotton 
was  purchased,  even  before  the  certificate  was 
issued.  Tbe  certificate  bcin^  only  a  statement 
giving  the  details  of  the  particular  transaction, 
such  as  values,  amount  insured  and  route  of 
shipment,  but  without  in  any  manner  altering 
or  modifying  the  terms  and  conditions  of  the 
open  policy  or  the  conditions  and  warranty  con- 
tained in  tbe  aforesaid  renewal  thereof. 

"The  purpose  of  an  open  policy  is  conven- 
ience to  the  assured,  and  to  insure  his  property 
from  the  very  moment  of  its  acquisition.  This 
could  not  be  done  if  he  was  required  to  make 
a  separate  contract  for  each  lot  of  cotton  which 
be  may  purchase  in  different  parts  of  the  coun- 
try. The  danger  and  risk  which  would  neces- 
sarily intervene  after  the  purchase  is  made 
until  insurance  could  be  effected  by  special 
policy  would  have  to  be  borne  by  the  owner. 
Upon  the  open  policy,  however,  the  owner  is 
protectee*  by  the  insurance  upon  all  purchases, 
no  matter  where  and  when  made,  and  though 
loss  should  occur  before  report  of  the  purchase 
to  the  insurer,  or  issuance  of  the  certificate  of 
insurance.  Premiums  under  the  policy  in  this 
case  were  payable  monthly  upon  amounts  in- 
sured thereunder  for  that  period. 

"On  the  9th  day  of  December,  1886,  Callen- 
der  &  Magnus,  by  one  of  their  agents,  bought 
and  became  the  owners  of  fifty  rales  of  cotton 
at  Mexia,  Texas.  The  advice  of  this  purchase 
reached  the  office  of  the  appellant  insurance 
company  some  time  thereafter,  and  said  com- 

{>anv  on  the  16th  of  said  month  issued  to  Cal- 
ender &  Magnus  a  certificate  of  insurance. 
"The  certificate  provides  that  it  represented 


and  took  the  place  of  the  policy  and  conveyed 
all  the  riirhts  of  the  original  policy  holder  (for 
the  purpose  of  collecting  any  loss  or  cUim)  as 
fully  as  if  the  property  was  covered  by  a  spe- 
cial policy  direct  to  the  holder  of  the  certificate, 
and  the  certificnte  was  dated  New  York,  De- 
cember 16, 1886. 

"On  the  11th  day  of  December,  1886,  Callen- 
der  &  Magnus,  by  their  agents,  delivered  to 
appellees,  who  are  common  carriers,  at  the 
Town  of  Mexia,  Texas,  to  be  shipped  to  Liver- 
pool, England,  the  said  fifty  bales  of  cotton, 
and  on  the  same  day  appellees  delivered  to  the 
said  agents  of  Callender  &  Magnus  a  bill  of 
lading  containing  among  other  things  the  fol- 
lowing; provision: 

*'  *&  case  of  any  loss,  detriment  or  damage 
done  to  or  sustained  by  any  of  the  property 
herein  receipted  for  during  such  transportation, 
whereby  any  legal  liability  shall  or  may  be  in- 
curred, that  company  alone  shall  be  answerable 
therefor  in  whose  actual  custodv  the  same  be  at 
the  time  of  the  happening^  of  such  loss,  detriment 
or  damage;  and  the  carrier  so  liable  shall  have 
full  benefit  of  any  insurance  that  may  have  beoD 
effected  upon  or  on  account  of  said  cotton.' 

"On  the  12th  day  of  December,  1886,  while 
said  cotton  was  in  the  custody  of  appellees  in 
their  capacitv  as  common  carriers  forty  bales 
thereof,  of  the  value  of  $1,725.84,  were  totally 
destroyed  by  fire. 

"The  appellant  was  notified  of  the  destruc- 
tion of  the  cotton  December  21,  1886.  When 
the  appellant  issued  the  certificate  of  insurance 
to  Callender  &  Magnus  it  had  no  notice  or 
knowledge  of  that  dause  in  the  bill  of  lading 
which  provides  that  the  carrier  of  said  cotton 


ed.  297);  N.  Y.  Cent.  B.  Ck>.  v.  Lookwood,  S4  U.  B.  17 
Wall.  387  (21  L.  ed.  627);  Ogdensburg  A;  L.  G  B.  Co. 
V.  Pratt,  80  U.  8. 22  WalL  123, 134  (22  L.  ed.  827,  831); 
Bank  of  Ky.  v.  Adams  Ezp.  Co.  9B  U.  B.  174  (23  L.  ed. 
872);  Grand  Trunk  R.  Co.  v.  Stevens,  96  U.  S.  855  (24  L. 
ed.  686):  Phoenljc  Idb.  Co.  v.  Brie  AW,  Transp.  Co.  117 
n.  S.  812, 822  (29  L.  ed.  878, 878);  York  Mtg.  Co.  v.  lU. 
CcDt.  B.  Co.  70  U.  8.  8  WalL  107  (18  L.  ed.  170): 
Southern  Bzp.  Co.  v.  Caldwell,  88  U.  S.  21  WaU.  264 
(22  L.  ed.  666);  Liverpool  &  Q.  W.  Steam  Co.  v. 
Phentx  In8.Co.l29U.&897(32L.ed.  788). 

SubrogaUon  of  earrier  to  rights  of  insured, 

A  stipulation  in  a  bill  of  lading  that  a  carrier, 
when  liable  for  a  loss  of  tbe  goods,  shall  have  the 
benefit  of  any  insuranoe  that  may  have  been  effeot- 
ed  upon  them,  is  valid  and  limits  the  right  of  an 
insurer  of  the  goods,  upon  paying  the  loss,  to  re- 
cover over  against  the  carrier:  but  a  carrier  set- 
ting up  such  a  defense  must  show  dearly  that  the 
insuranoe  on  the  goods  is  one  to  the  benefit  of 
which  by  the  terms  of  his  contract  he  is  entitled. 
Liverpool  &  G.  W.  Steam  Go.  v.  Phenix  Ins.  Co.  129 
U.  S.  897  (82  L.  ed.  788). 

13y  the  contract  the  owner  agrees  that  as  between 
him  and  the  carrier,  the  latter  when  he  has  paid 
for  the  loss,  may  have  the  benefit  of  the  insurance. 
Bintoul  V.  N.  Y.  Cent  &  H.  B.  B.  Co.  17  Fed.  Bep. 
905;  Inman  v.  South  GaroUna  B.  Co.  129  U.  S.  128  (82 
L.  od.  6D0;  MercantUe  Mut.  Ins.  Go.  v.  (Jaiebs,  20  N. 
Y.173. 

Low  by  perOs  of  the  seoM, 

Collision  or  stranding  is,  doubtless,  n  peril  of  the 
seus;  and  a  policy  of  insuranoe  against  perils  of  the 
ecns  covers  a  loss  by  stranding  or  collision,  although 
arising  from  the  negligence  of  the  master  or  crew, 
because  the  Insurer  assumes  to  indemnify  the  as- 
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sured  against  losses  from  particular  perHs,  and  the 
assured  does  not  warrant  that  his  servantsahall  use 
due  care  to  avoid  thenL  General  Mut.  Ins.  Co.  v. 
Sherwood,  66 U.S.  14  How. 868,  864,865a4  L.  ed. 
462);  Orient  Ins.  Co.  v.  Adams,  123  U.  a  07,  78  (31  L. 
ed.  63, 66);  Copeiand  v.  New  England  IL  Ins.  Co.  2 
Met  482, 448-460. 

Subrogaitionof  inmrtr  to  ri(fl»t»  of  insured. 

Where  an  owner  insured,  and  damaged  by  perils 
insured  against,  abandons  all  ^^spes  reeuperandV^  to 
the  underwriter,  the  latter  on  paying  the  loss  is  en- 
titled to  be  subrogated  to  aU  the  rights  of  the  in- 
sured to  recover  against  third  parties  who  caused 
the  damage.  Home  Ins.  CO.  v.Westem  Transp.  Co. 
4Bobt  207;  Atlantic  Ins.  Co.  v.  Storrow,  1  Edw. 
621,  6  Paige,  285;  N.  Y.  Ins.  Co.  v.  Boulet,  24 
Wend.  S18;  Bogers  v.  Hosaok,  18  Wend.  819;  ^tna 
F.  Ins.  Go.  V.  Tyler,  16  Wend.  885:  Hart  v.  Western 
B.  Corp.  13  Met  09;  Inman  v.  8.  G.  B.  Co.  129  U.  a 
128(32L.ed.6lJ^. 

The  entire  destruction  of  the  subject  of  insurance 
(K.  Y.  V.  Pentz,  24  Wend.  668),  or  the  payment  of  the 
loss  (N.  Y.  Ins.  Co.  v.  Boulet,  24  Wend.  617),  has 
been  considered  equipollent  with  an  abandonment 
in  giving  the  insurer  such  right  of  subrogation. 

The  insurers  are  subrogated  to  the  rights  of  the 
Insured  against  the  carrier  for  the  Ices  and  damage 
to  the  cargo  insured  by  them.  PhlUipe,  Ins.  1728; 
Home  Ins.  Co.  v.  West  Transp.  Go.  4  Bobt.  267; 
Hall  V.  Nashville  A;  G.  B.Go.  80  IT.  B.  18  WaU.  887, 
870, 373  (20  L.  ed.  604-^07);  The  Potomao,  10611.  & 
680  C36  L.  ed.  1104);  Mobile  &  M.  B.  Go.  v.  Jurey,  111 
U.  a  684  (28  L.  ed.  6S7);  Phosniz  Ins.  Go.  v.  Brie  ft 
W.  Transp.  Go.  117  U.  S.  812, 3S0  (29  L.  ed.  878,  878; 
Liverpool  ft  G.  W.  Steam  Co.  v.  Phenix  Ins.  Co.  129 
U.  S.  887  (82L.  ed.  788). 
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shall  have  the  benefit  of  any  insurance  which 
may  have  been  effected  upon  or  on  account  of 
said  cotton.  The  fact  that  such  clause  was 
oontained  in  said  bill  of  lading  was  first  brought 
to  thu  knowledge  of  appellant  when  the  bill  of 
lading  was  presented  to  it  as  one  of  the  proofs 
of  loss  required  some  time  after  the  21st  of 
December,  1886. 

"Appellees  had  no  actual  notice  of  the  war- 
ranty m  the  policy  stipulating  that  the  insurance 
shomd  not  inure  to  the  benefit  of  any  carrier, 
and,  being  liable  for  the  loss  of  the  cotton  as 
common  carriers,  paid  the  same;  whereupon 
Callender  &  Magnus  transferred  to  them  the 
certificate  of  insurance.  Apnellant  declined  to 
pay  the  policy  to  Callender  &  Magnus  because 
the  same  had  been  forfeited  by  their  acceptance 
of  the  biU  of  lading. 

"Appellant  declining  to  pay  for  the  loss,  ap- 
pellees on  the  27th  of  September,  1887,  sued 
It  in  the  District  Court  of  Gkdveston  County. 
That  court  held  the  clause  in  the  policy  pro- 
Tiding  that  the  instrument  shall  not  inure  to 
the  benefit  of  any  carrier  to  be  void,  because 
in  restraint  of  trade  and  against  public  policy, 
and  rendered  Judgment  for  appellees  for  $1,- 
725.84.  From  this  ludgment  the  Insurance 
Company  of  North  America  appeals,  and  the 
following  questions  of  law  embraced  in  the  as- 
signments of  error  are  now  by  agreement  re- 
spectfully submitted  to  this  court  for  its  decis- 
ion: 

1.  Is  the  warranty  in  the  policy,  which  pro- 
vides that  the  insurance  shall  not  inure  to  the 
benefit  of  any  carrier,  a  valid  and  lawful  stip- 
ulation in  the  contract  of  insurance,  and  does 
a  violation  thereof  forfeit  the  policy,  or  is  said 
warranty  in  restraint  of  trade  and  contrary  to 
public  policy?" 

2.  Under  the  particular  facts  of  this  case, 
irrespective  of  any  rights  which  Callender  & 
Magnus  may  have  had  under  the  contract  of 
insurance,  can  appellees  under  the  law  recover 
against  the  appellantf 

It  must  not  be  held  that  so  much  of  the 
clause  in  the  bUl  of  lading  as  provided  that 
"The  carrier  so  liable  shall  have  full  benefit  of 
any  insurance  that  may  have  been  effected  upon 
or  on  account  of  said  cotton"  is  not  invalid  by 
reason  of  its  contravening  any  rule  based  on 
public  policy.  British  db  F\M.  Ins.  Co.v.  Oulf, 
0.  d}8.  F,  IL  Co,  68  Tex,  475;  Phcenix  Ins.  Co. 
V.  Erie  <fc  W.  Transp,  Co.  117  U.  8.  812  [29  L. 
ed.  8781;  Inman  v.  South  Carolina  R.  Co  129 
U.  8.  mm L.  ed. ^l%];RinUml  v  N.  Y.  Cent. 
A  JET.  B,  B.  Co,  21  Blatchf.  489, 16  Am.  &  Eng. 
R  Cas.  144;  Piatt  v.  Richmond,  Y.  B.  <fc  C.  B. 
Co.  11  Cent  Rep.  101,  108  N..Y.  858,  82  Am. 
&  Eng.  R  Cas.  519;  Jackson  Co,  v.  Boylston 
Mut,  Ins.  Co,  189  Mass.  508. 

In  the  case  first  referred  to  the  bill  of  lading 
was  prior  in  point  of  time  to  the  policy,  which 
recited  the  fact  of  shipment,  and  it  was  held 
that  this  was  sufficient  evidence  that  the  policy 
was  issued  with  notice  of  the  right  secured  by 
the  carrier  by  contract,  and  in  subordination 
to  that  right. 

The  same  ruling  was  made  in  the  second  case 
cited,  in  which  it  is  assumed  that  the  contracts 
of  carriage  and  insuiance  were  made  simiQta- 
neously ,  the  insurer  being  ignorant  of  the  clause 
in  the  Dill  of  lading  which  subrogated  the  car- 
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rier  to  the  rights  of  shipper  under  the  policy. 
In  disposing  of  the  case  the  court  said: 

'  'The  policjr  contained  no  express  stipulation 
upon  tbe  subject,  and  there  bemg  no  evidence 
of  any  fraudulent  concealment  or  misrepresen- 
tation by  the  owner  in  obtaining  the  insurance, 
the  existence  of  the  stipulation  between  the 
owner  and  the  carrier  would  have  offered  no 
defense  to  an  action  on  the  policv,  according 
to  the  careful  judgments  rendered  in  June  last 
and  independently  of  each  other,  the  one  by 
the  English  Court  of  Appeal  and  the  other  by 
the  Supreme  Judicial  Court  of  Massachusetts. 
TaU  V.  Byslop,  L.  R  16  Q.  B.  Div.  868;  Jacfir 
son  Co,  V.  Boylston  Mut,  Ins,  Oo,  189  Mass. 
608." 

In  Inman  v.  SotUh  Carolina  BaUroad  Com- 
pany, supra,  it  appeared  that  the  policy  issued 
some  time  before  the  shipment  was  made;  and 
while  recognizing  the  validity  of  a  contract 
between  the  shipper  and  carrier,  whereby  the 
latter  should  become  entitled  to  the  benefit  of 
insurance  made  by  the  former  in  a  proper  case, 
the  court  said: 

"The  policies  here  were  all  taken  out  some 
weeks  before  the  shipments  were  made,  al- 
though, of  course,  they  did  not  attach  until 
then,  and  recovery  upon  neither  of  them  could 
have  been  had,  esc3pt  upon  condition  of  resort 
over  against  the  carrier,  any  act  of  the  owners 
to  defeat  which  operated  to  cancel  the  liability 
of  the  insurers.  They  could  not,  therefore, 
be  made  available  for  the  benefit  of  the  car- 
rier." 

In  Jackson  Company  v.  Boylston  MutuaJ  In^ 
surancs  Company  it  was  assumed  that  the  car 
rier  might  contract  for  the  benefit  of  insurance 
secured  by  the  shipper;  and  the  inference  to  be 
drawn  from  the  report  of  the  case  is  that  the 
policy  made  the  basis  of  the  action  was  issued 
after  the  right  of  the  carrier  to  the  benefit  of 
insurance  had  attached. 

The  shipper  bought  through  a  broker,  who  it 
seems  did  not  read  the  receipts  securing  to  the 
carrier  the  benefit  of  insurance.  The  railroad's 
receipts  with  draft  attached  were  forwarded  by 
the  broker  to  the  shipper,  the  draft  cashed, 
notice  given  to  the  insurance  company  of  the 
shipments  and  the  policy  presented,  that  the 
shipment  might  be  evidenced  thereon;  which 
was  done.  This  seems  to  have  been  the  act 
which  applied  the  insurance  to  the  cotton  de- 
stroved  wliilc  in  transit,  and  no  inquiry  was 
macle  as  to  the  terms  of  shipment  when  insur- 
ance was  thus  obtained.  In  disposing  of  the 
case  the  court  said: 

"That  the  contract  between  the  plaintiff  and 
the  carrier  was  binding  being  conceded,  wc  are 
brought  to  the  conclusion  expressed  in  the  rul- 
ing 01  the  Judge  who  presided  at  the  trial, '  that 
in  a  case  where  there  was  no  intention  to  de- 
prive the  insurance  company  of  its  rights,  and 
no  intentional  fraud  or  concealment,  and  where 
the  plaintiff  itself  [shipper]  was  actually  igno- 
rant of  the  stipulation  relied  on  at  the  time  it 
made  the  insurance  or  obtained  the  indorsement 
on  the  policy,  and  was  ignorant  when  it  ordered 
the  cotton  that  any  such  stipulation  would  be 
made,  and  there  was  no  actual  misrepresenta- 
tion, an  insurance  company  insuring  property 
in  transitu,  making  no  provision  in  regard  to 
the  nature  of  the  contract  of  caniage,  and  not 
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requesting  to  see  the  bill  of  lading  or  receipt, 
and  making  no  inquiries  about  them,  must  be 
held  to  have  insured  it  under  and  subject  to  the 
actual  contract  of  carriage  so  far  as  it  was  a 
kwfu)  contract.'" 

Under  this  state  of  facts  It  was  held  that  the 
carrier  by  virtue  of  its  contract  became  subro- 
gated to  all  rights  held  by  the  shipper  against 
the  insurer;  and  that  thus  was  defeated  the 
right  of  the  insurer  to  be  subrogated,  on  pay- 
ment of  the  loss,  to  the  right  against  the  car- 
rier, to  which,  but  for  the  contract  of  ship- 
ment, the  insurer,  under  the  settled  principles 
of  law,  would  have  been  entitled. 

This  case  (while  holding  that  the  right  of  the 
insured,  when  dependent  only  on  his  relation 
to  the  carrier,  to  modify  by  contract  the  rule 
of  subrogation,  cannot  oe  questioned)  concedes 
that  no  contract  made  hetween  the  insured 
and  the  insurer  whereby  the  right  to  modify  the 
general  rule  of  subrogation  is  withdrawn  from 
the  insured  can  be  controlled  by  a  contract 
between  the  insured  and  the  carrier. 

In  Mercantile  Mutual  Insurance  Company 
y.  Calebs,  20  N.  T.  175,  it  was  held  that  a  con- 
tract between  a  carrier  and  shipper,  substan- 
tially such  as  is  set  up  in  this  case,  was  valid;  and 
on  payment  of  a  loss  under  a  policy  issued  after 
the  contract  for  carriage  was  made,  the  ri^ht  of 
subrogation  was  denied  to  the  insurer.  Ei  dis* 
posing  of  the  case  the  court  said: 

"It  is  argued  that  this  clause  in  the  contract 
did  not  exempt  the  carriers  from  liability  to 
the  plaintiffs,  because  it  was  made  witnout 
their  knowledge  or  consent  and  was  an  attempt- 
ed fraud  upon  their  rights.  But  this  is  not  so 
in  point  of  fact,  so  far  as  the  defendants  are 
concerned.  The  contract  between  them  and 
the  insured  was  made  before  any  insurance 
was  obtained,  and  though  it  sought  to  secure 
a  right  to  the  defendants  in  case  policies  were 
procured,  yet  on  their  part  no  fraud  was  con- 
templated on  the  plaintiffs;  none  is  found  by 
the  court.  It  is  true  the  case  states  that  the 
plaintiffs  did  not  know  of  the  contract  when 
they  issued  their  policies;  that  was  a  matter 
between  them  and  the  insured.  If  there  was 
any  fraudulent  concealment  of  facts  on  the 
part  of  the  latter,  at  the  time  they  obtained 
their  insurances,  it  would  have  avoided  the  pol- 
icies and  they  would  not  have  been  bound  to 
pay  the  loss.  If  they  x>aid  it  voluntarily  they 
are  not  entitled  to  be  subrogated. 

In  this  case,  as  in  the  others,  but  one,  con- 
sidered, there  was  no  contract  between  the  in- 
sured and  insurer,  at  the  time  the  contract  be- 
tween the  carrier  and  the  insured  was  made, 
which  restrained  them  from  modifying  or  en- 
tirely annulling  the  ordinary  rule  of  subroga- 
tion if  they  saw  proper  to  do  so  by  contract. 

The  cases  referrecl  to  hold: 

1.  That  contracts,  such  as  contained  in  the 
carrier's  contract  before  us,  are  valid  as  between 
the  carrier  and  shipper. 

2.  That  a  policy  issued  with  knowledge  that 
the  insured  property  is  in  transit,  in  the  ab- 
sence of  inqui^  as  to  the  terms  of  shipment, 
misrepresentation  as  to  this  or  other  matter  ma- 
terial to  the  risk,  or  fraud,  will  be  deemed  to 
nave  been  issued  in  subordination  to  Uie  con- 
tract of  shipment  which  may  control  the  right 
of  the  insurer  to  subrogation. 
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None  of  them,  however,  hold  that  a  contmct 
of  insurance,  existing  when  a  contract  of  car- 
riage is  made,  whether  the  carrier  have  knowl- 
edge of  the  insurance  contract  or  not,  can  be 
controlled  by  a  subsequent  oontiact  between 
the  insured  and  the  carrier;  and  the  insurer's 
riffht  to  subrogation  thus  be  destroyed,  even 
when  there  is  no  express  provision  in  the  policy 
which  forbids  this. 

It  must  be  that,  in  the  absence  of  stipulation 
in  a  policy  to  the  contrary,  the  insured  may, 
without  mvalidating  his  policy,  make  such 
contracts  with  a  cairier,  limiting  the  liability 
of  the  latter,  as  may  be  lawful  under  the  laws 
in  force  at  the  place  of  shipment  or  such  other 
laws  as  may  be  applicable;  for  the  parties 
ought  to  be  presumed  to  contract  with  refer- 
ence to  the  right  of  the  carrier  to  refuse  to  re- 
ceive and  transport  freight  without  contract 
limiting  his  liability,  in  so  far  as  this  may  law- 
fully be  done  under  the  law  governing  the  ship- 
ment. With  the  carrier's  liability  lawfully 
restricted  bv  contract  a  loss  resulting  from  a 
cause  within  the  restriction  would  not  give 
right  of  action  in  favor  of  the  insured  shipper 
against  the  carrier;  and  where  this  is  the  case 
there  can  be  no  subrogation' under  the  general 
principles  applicable  to  the  subject 

The  contract  relied  on  by  the  carrier,  in  this 
case,  was  not  one  it  had  the  right  to  have  made, 
or,  otherwise,  the  right  to  refuse  to  receive  the 
cotton  for  transportation;  and  it  ought  not  to 
be  presumed  that  the  x^triies  to  the  insurance 
contract  contemplated  that  the  affreightment 
would  be  made  practically  at  the  entire  risk  of 
the  insurer  when  the  carrier  had  no  right  to 
insist  that  this  should  be  so,  and  when  the  gen- 
eral rules  of  law,  with  reference  to  which  they 
ought  to  be  presumed  to  have  contracted,  fix 
on  the  carrier  the  ultimate  liability  for  a  loss 
occurring  while  the  freight  is  in  his  hands,  un- 
less the  Toss  arises  from  a  cause  that  relieves 
the  carrier  from  liability. 

The  carrier's  liability  is  held  to  be  the  ulti- 
mate liability,  simply  because  the  loss  of  prop- 
erty, whOe  in  his  custody  as  carrier,  results,  in 
fact  or  in  legal  contemplation,  from  his  failure 
of  duty,  while  that  of  the  insurer  is  held  to  be 
that  only  of  an  indemnitor,  in  all  cases  in  which 
the  insurance  contract  does  not  stipulate  to  the 
contrary,  or  in  which  a  contrary  instruction 
may  not  fairly  be  inferred  from  the  time  and 
circumstances  of  the  contract. 

It  seems  to  us,  under  the  facts  of  this  case, 
leaving  out  of  consideration  the  warranty  con- 
tained in  the  contract  of  insurance,  that  the 
right  of  the  insurer  to  subrogation  on  payment 
of  the  loss  is  as  well  secured  when  there  is  not, 
as  when  there  is,  an  express  contract  that  the 
right  to  subrogation  shall  exist;  and,  that  a 
contract  between  the  insured  and  the  carrier 
which  defeats  this  right  would  defeat  the  right 
of  the  insured  or  the  carrier  to  recover  at  all 
upon  the  contract  of  insurance. 

It  has  been  hold  that  where  a  policy  express- 
ly ^ves  the  insurer  the  right  to  subrogation 
agamst  the  carrier,  that  a  subsequent  agree- 
ment between  the  insured  and  the  carrier 
that  the  latter  shall  be  subrof^ted  to  the  right 
of  the  insured  avoids  the  policy.  Cantaire  v. 
Mechanics  d  T.  Ins.  Co,  16  Am.  &£ng.  R.  Caa. 
142, 18  Fed.  Rep.  478 
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Tbe  correctness  of  this  ruliog  was  recognized 
in  Jatikwn  Countv  y.  Boystan  Mutuallniur' 
anee  Company ^  189  Mass.  511. 

If  the  insured  wishes  insurance  that  will 
place  the  ultimate  liability  on  the  insurer  let 
him  so  make  his  contract  as  to  protect  the  car- 
rier afterwards  to  be  selected  by  him;  compen- 
sate the  insurer  for  the  increased  risk  of  ulti- 
mate loss,  and  be  in  position  to  contract  with 
the  carrier  for  reduction  in  freight,  such  as  majr 
be  proper  bY  reason  of  this  shifting  of  the  ulti- 
mate risk  of  loss  from  the  carrier  to  the  in- 
surer. 

Passing  from  this,  howcYer,  it  is  certainly 
true  that  the  insured  could  not  confer  on  the 
carrier  a  right  they  did  not  possess. 

The  warranty  which  the  insurance  company 
seeks  to  assert  to  aYoid  liability  to  the  carrier 
was  one  promissory  in  character,  in  which  the 
parties  contracted  "that  this  insurance  shall 
not  inure  to  the  benefit  of  any  carrier." 

This,  if  a  Yalid  proYision,  cuts  off  any  con- 
struction of  the  policy  whereby  it  could  possi- 
bly be  held  to  confer  any  right  to  benefit  under 
it  on  a  carrier  of  the  property  insured,  and  it 
depriYcs  the  insured  of  the  power  to  confer  on 
such  carrier  any  right  to  benefit  under  the  pol- 
icy by  contract  or  otherwise. 

By  the  warrantY  we  understand  the  parties 
to  haYC  contracted  that  the  contract  of  insur- 
ance should  be  ayoided,  should  cease  to  be 
operative — if,  during  the  time  specified  for  its 
continuance,  the  insured  should  so  contract 
with  a  carrier  of  the  property  insured,  as,  be- 
tween themselves,  to  give  to  the  carrier  any 
right  to  benefit  under  the  policy. 

The  purpose  of  this  provision  evidently  was 
to  deny,  in  terms,  to  the  insured,  the  right  of 
power  to  confer  on  the  carrier  any  right  to 
benefit  through  the  policy,  such  as  the  cases  to 
which  we  have  referred  hold  may  be  conferred 
on  the  carrier  by  contract  witn  the  shipper, 
made  before  insurance  is  obtained.   - 

The  insurer,  in  effect,  says  in  the  face  of  the 
policy,  and  to  this  the  insured  assents:  "  This 
contract  shall  be  binding  on  me  only  so  long  as 
you  refrain  from  contracting  with  any  carrier 
you  may  employ  to  transport  the  insured  prop- 
erty, that  he  shall  have  right  to  any  indemnify 
from  me,  for  loss  occuiring  while  the  property 
is  in  his  possession  as  carrier,  from  a  cause 
which  under  the  rules  of  law  applicable  to  the 
contract  of  carriage  would  give  you  cause  of 
action  against  such  carrier;  and  I  will  not  be 
longer  bound,  by  this  contract,  if  you  in  any 
manner  release  such  carrier  from  that  full  lia- 
bility to  YOU  and  to  me  which  will  exist  under 
a  lawful  contract  of  affreightment  for  loss  of 
the  insured  property  while  in  his  hands  as  car- 
rier." 

By  requiring  the  carrier's  liability  to  continue 
the  ultimate  liability  the  insurer  doubtless  in- 
tended to  make  the  carrier's  own  interest  some 
guaranty  against  its  own  negligence  or  miscon- 
duct. 

In  the  Yery  act  of  making  the  contract, 
through  wlddn  the  carrier  in  this  case  claims, 
the  policy  ceased  to  be  of  any  effect  whatever, 
as  to  the  particular  cotton  at  least;  and  from 
that  time  forward  neither  the  insured  nor  the 
carrier  could  assert  right  under  it  based  on  the 
1  articular  loss,  if  the  warrantv  was  valid. 

The  court  below  held  that  the  warranty  was 
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invalid,  because  in  restriction  of  trade  and 
against  public  policy. 

The  insurance  company  was  under  no  legal 
obligation  to  issue  a  policy  at  all,  but  if  it  did 
it  haid  the  right  to  place  a  provision  in  the  pol- 
icy such  as  it  did;  and  in  so  doing  it  neither 
contravened  any  public  policy  nor  restrained 
trade. 

It  L  said  that  the  carrier  had  no  notice  of  the 
clause  in  the  policy  now  relied  upon,  and  that 
for  this  reason  it  would  be  contrary  to  public 
policy  to  permit  it  now  to  rely  upon  the  war- 
rantv. 

The  law  does  not  require  that  notice  shall  be 
given  to  third  persons  of  contracts  of  insur- 
ance, nor  does  it  provide  a  mode  in  which  such 
notice  may  be  given  whereby  all  persons  will 
be  bound. 

If  the  want  of  notice  of  a  contract  become 
important  in  a  contest  between  a  party  to  it 
and  a  third  person,  who  has  sought  to  acquire 
by  contract  an  interest  or  right  antagonistic  to 
the  right  thef  ormer  contract  gives,  it  is  not 
because  the  former  contract  was  illegal,  but 
because  some  equitable  consideration  has  arisen 
on  account  of  which  the  person  who  has  kept 
secret  his  right  ought  not  to  be  permitted  to 
assert  it  against  one  whom  he  has  misled  by 
his  silence. 

If  the  mere  want  of  notice  of  contracts  would 
place  them  on  the  list  of  contracts  condemned 
because  contrary  to  public  policy,  then  there 
would  be  a  long  list  of  condemned  contracts, 
not  heretofore  even  suspected  of  illegality. 

The  carrier  knew  that  no  right  could  be  ac- 
quired against  the  insurer  through  a  contract 
with  the  insured  other  than  the  latter  possessed 
and  had  power  to  convey,  and  if  it  desired  to 
know  the  extent  of  that  right  it  was  its  duty  to 
inquire.  Appellee  makes  this  inquiry:  ''Could 
the  insurance  company  and  the  owner  of  the 
cotton,  without  the  knowledge  or  privity  of  the 
carrier,  make  a  contract  between  themselves  by 
which  the  carrier  would  be  deprived  of  its 
well  recognized  legal  rights?  Is  not  such  a 
restriction  against  public  policy  and  in  re- 
straint of  trade?" 

Neither  the  knowledge  of  nor  privity  of  the 
carrier  to  the  insurance  contract  was  necessary 
to  its  legality.  The  carrier  had  no  legal  right, 
recognized  or  unrecognized,  to  have  the  insur- 
ance company  or  the  insured  to  make  any  con- 
tract of  insurance  whatCYcr,  much  less  to  make 
one  the  insurance  company  was  under  no  ob- 
ligation to  make,  and  hao  refused  to  make. 
The  terms  of  the  policy  neither  restrained  ap- 
pellee nor  any  other  carrier  from  making  law- 
ful contracts  for  carriage  at  any  place,  nor 
from  carrying  them  outan^rwhere;  they  simply 
denied  to  the  insured  the  rig:ht  to  make  a  con-* 
tract  which  would  bind  the  insurer  as  the  car* 
rier  desired  it  to  be  bound. 

Two  further  inquiries  and  suggestions  are 
made  by  appellee:  **Then  knowing  the  law — 
knowing  that  the  carrier  had  the  right  to  stip- 
ulate for  the  benefit  of  an^  insurance  that  may 
have  been  effected,  knowing  that  the  shipper 
could  not  refuse  to  accept  from  the  carrier  a 
bill  of  lading  with  that  provision — will  appel- 
lant be  permitted  to  receive  premiums  and  at 
the  same  time  insert  a  clause  in  its  policy  of 
insurance  which  would  exonerate  it  from  the 
payment  of  any  loss?" 
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"Appellant  refused  to  pay  the  policy  to  Cal- 
Icnder  &  Magnus  because  the  same  had  been 
forfeited  by  tbeir  acceptance  of  the  bill  of  lad- 
ing. This  excuse  might  have  had  some  force 
if  they  had  any  option,  but  it  was  the  law  of 
Texas  and  the  United  States  that  the  carrier 
had  the  right  to  issue  such  a  bill  of  -lading. 
Callender  &  Magnus  had  no  right  to  refuse  to 
receive  it." 

Appellant,  corporation  though  it  is,  is  af- 
fected with  knowledge  of  the  law;  but,  admit- 
ting this,  we  think  it  cannot  be  charged  with 
knowledge  that  the  propositions  here  made  are 
the  law. 

It  knew  that  the  carrier  might  stipulate  for 
the  benefit  of  such  insurance  as  the  insured  had 
the  power  and  right  to  convey;  but  it  did  not 
know  that  the  insured  and  carrier  might  make 
a  contract  for  it  without  its  consent  and  con- 
trwy  to  the  express  stipulation  of  the  policy. 

We  think  it  did  not  know  that  the  shipper 
bad  not  the  right  to  reject  the  bill  of  lading  on 
which  appellee  now  bases  its  riglft,  containing 


the  clause  in  regard  to  insurance;  for  ive  un- 
derstand it  was  tbe  right  of  the  shipper  to  re- 
ject that  bill  of  lading,  and  to  have  tbeir  cotton 
transported  on  one  that  did  not  contain  tliat 
provision. 

A  refusal  to  give  the  carrier  the  benefit  of  in- 
surance already  secured  would  be,  in  effect, 
but  a  refusal  to  insure  for  the  benefit  of  the 
carrier;  and  this  a  carrier  cannot  require  as  a 
condition  on  which  it  will  receive  and  trans- 
port freight. 

If  there  be  any  question  of  unearned  pre- 
mium it  IB  not  presented  in  this  case. 

The  policy  having  ceased  to  be  operative, 
and  that  bdnff  the  foundation  of  all  obligation 
on  the  part  of  the  insurance  company,  th^  cer- 
tificates subsequently  issu^,  and  transferred 
subsequently  to  the  loss,  conferred  no  right  on 
the  carrier. 

The  judgment  of  the  Court  below  wiU  be 
reversed  and  Judgment  here  rendered  for  ap- 
pellant 
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Clifford  E.  BROWN,  Appt., 

V. 

Philip  STOEREEL  et  aL 
( Mioh. ) 

L  Where  a  general  irerdlet  establlBhes 
tbe  rigfht  of  persons  roprcsonting  a  local  a»> 
sembly  of  the  EnlghtB  of  Labor,  to  whom  all  the 
members  of  ffood  standing  have  assigned  their 
claims,  to  bring  an  action  for  money  paid  in  on 
the  formation  of  a  preliminary  organization,  a 
Bpeoial  verdict  finding  that  *'A11  the  members  in- 
terested in  the  fund  contributed**  did  not  Join  in 
the  assignment,  is  not  inconsistent  with  it,  as 
those  not  in  good  standing  mi«rht  resume  their 
rights  as  members  by  paying  their  arrearages  of 
dues,  and  might  thus,  in  a  certain  sense,  be  said 
to  be  interested  in  the  fund. 

2.  A  benevoleiit  ajid  ■odal  org^aiiiaatloii» 

having  also  in  view  the  protection,  benefit  and 


'  welfare  of  Its  members  In  their  various  employ* 
ments  is  in  no  sense  a  partnership. 

8.  The  mrtieles  ofrngreement  of  a  benevo- 
lent  assoolatlon*  whether  called  a  constitu- 
tion, charter,  by-laws  or  any  other  name,  constl* 
tute  a  contract  between  the  members  which  the 
courts  will  enforce  if  not  immoral,  or  contrary  to 
public  policy  or  the  law  of  the  land. 

4.  A  person  to  whom  all  the  membere  of  a 
local  aMombbr  of  the  Kn%ht8  of  lAbor 
in  good  standing  ha^e  ezeeuted  an  ae- 
■Ignment  of  ihmr  rightt  title  and  interest, 
can  maintain  an  action  to  recover  money  paid  In 
by  members  of  the  assembly  on  the  formation  of 
a  preliminary  organisation,  with  the  intention 
that  the  money  so  contributed  should  be  used  as 
initiation  fees  in  the  assembly,  to  be  formed  as  a 
successor  to  the  flzst  association,  when  the  de- 
fendants, who  were  the  treasurer  and  one  of  the 
trustees  of  the  first  association,  refuse  to  give 
ft  up. 


Nora.— Assoefotfons,  held  to  he  partMnhipe, 

The  English  rule  is  to  the  eifeot  that  a  mutual 
beneficial  society  partakes  more  of  the  character 
of  a  club  than  of  a  trading  association.  Xlemyng  v. 
Hector,  3  Mees.  3t  W.  178;  flirsohl,  FratemitleB  A 
BodetieB,  pp.  6-^ 

A  benevolent  union  society,  organized  for  the  re- 
lief of  the  members  in  case  of  sioknesB,  was  consid- 
ered as  a  mere  partnership  for  the  purpose  of  mak- 
ing some  of  the  members  account  for  the  proceeds 
of  property  (Btocks)  of  the  association  sold  by  them 
without  authority.  Beaumont  v.  Meredith,  8  Yes. 
fr  B.  180. 

Where  the  articles  of  association  had  been  disre- 
garded, the  court  considered  a  mutual  society  for 
Insurance  of  property  as  a  general  partnership,  for 
the  purpose  of  adjusting  the  rights  of  members 
ainiinst  each  other.  Ellison  v.  Bignold,  2  Jaa  A 
W.508. 

A  mutual  marine  insurance  society  is  treated  as 
a  partnership,  for  the  purpose  of  determining 
whether  a  member  had  been  rightfully  expelled  or 
not.  Wood  V.  Woad,  L.  B.  9  Ezch.  190, 10  Eng.  Bep. 
(Moak)872L 

A  sick  relief  society  is  a  mere  partnership,  and  if 
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tt  appears  to  be  a  mere  bubble,  the  courts  wDl  dis- 
solve it;  and  they  will  dissolve  any  friendly  society 
formed  on  erroneous  principles,  and  temporarily 
restrain  payments  which  would  exhaust  the  funds. 
Pearce  v.  Piper,  17  Ves.  Jr.  IB. 

Where  members  of  an  Odd  Fellows  Society  had 
claims  for  work,  etc.,  upon  tho  hall,  with  other 
parties,  not  members,  who  also  had  claims,  it  was 
decided  that  those  who  were  not  members  were 
entitled  to  priority  in  payment  out  of  a  fund  aris- 
ing from  a  sale  of  the  building.  Babb  v.  Beed,  & 
Bawle,  169. 

A  society  formed  to  raise  funds  to  free  its  mem- 
bers from  the  military  draft  had  later  been  dis- 
solved. Tt  was  decided  that  each  member  could 
sue  the  treasurer  for  his  individual,  and  ascer- 
tained, share  of  the  fund.  It  was  not  an  association 
formed  under  any  general  or  special  law  of  the 
Legislature,  and  was,  therefore,  simply  a  partner- 
ship.   Koehler  v.  Brown,  2  Daly,  78. 

In  Brown  v.  Dale,  L.  B.  9  Oh.  Div.  7S,  26  Bng,  Bep. 
(Moak)  770,  the  Fellowship  of  Fullers  and  Dyers  is 
treated  as  a  partnership  for  the  purpose  of  making 
the  division  of  a  fund  among  the  members. 

The  BIggers  A  Stevedores  Union  Association,  of 
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(l^bniary  20, 1889.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County,  to  review  a  judgment  entered  up- 
on a  special  verdict  for  defendants  after  a  gen- 
eral verdict  for  plaintiff  in  an  action  to  recover 
money  alleged  to  belong  to  an  assembly  of 
Enigbts  of  Labor  and  to  bave  been  converted 
by  defendants  to  their  own  use.    Beveraed, 

The  case  is  fully  stated  in  the  opinion. 

Messrs.  George  W.  Walthew  and  WU- 
lis  O.  Clarke*  for  plaintiff,  appellant: 

The  question  of  the  rights  and  interests  of 
delinquent  members  of  a  voluntary  association 
involves  the  nature  of  their  relations  to  each 
otber. 

As  between  tbe  members  themselves,  the 
articles  of  agreement  of  such  an  association 
constitute  a  contract  between  them  (nothing 
ille^  or  unconscientious  appearing  therein) 
which  the  courts  will  enforce. 

Mr.  Abbott's  note  to  Elhinghousen  v.  Worth 
Club,  4  Abb.  N.  C.  800,  801;  Hyde  v.  Woods,  04 
U.  8.  528  (24  L.  ed.  264),  2  Sawy.  655,  650; 
Bacon,  Benefit  Societies.  §$  87. 01, 116,  subd.  1. 

The  constitution  of  Local  Assembly  8104  pro- 
vided that  "Suspended  members  have  no  right 
to  the  funds  of  the  assembly.  They  can  neither 
vote  in  the  society  nor  assign  its  funds."  Sus- 
pension is  temporary  expulsion. 

Niblack,  Mutual  Benefit  Societies,  p.  41.' 

Messrs.  Parker  Si  Barton,  for  defendants, 
appellees: 

This  was  a  voluntary  association,  not  incor- 
porated. Such  an  association  is  a  partnership, 
and  the  relative  rights  and  duties  of  the  mem- 
bers with  regard  to  their  common  property 
can  only  be  settled  in  a  court  of  equity. 

ButterfiOd  v.  Bearddey,  28  Mich.  412. 

It  is  only  when  all  the  parties  interested  in 
the  property  in  controversy  are  in  some  wav 
before  the  court  that  the  court  can  deal  with 
it;  and  in  these  cases  of  voluntary  aessociations 
the  rights  of  the  individual  member  are  as 
much  entitled  to  respect  by  the  court  as  are 
the  riffhts  of  any  number  of  associates  less  than 
the  ivhole 

Mason  v.  Finch,  28  Mich.  288. 


Morse*  «71,  delivered  the  opinion  of  the 
court: 

This  is  an^action  in  assumpsit.  The  declara 
tion  contained  three  special  counts,  but  the  trial 
was  had  upon  the  third  count  alone,  which  al- 
leged in  substance  that  the  defendants  had  con- 
verted and  appropriated  to  their  own  use  mon- 
eys belonging  to  Local  AjBsembly,  No.  8104  of 
the  Enigbts  of  Labor,  which  was  an  unincor- 
porated association,  and  that  the  members  of  the 
said  local  assembly  had  assigned  their  right, 
title  and  interest  m  said  moneys  over  to  the 
plaintiff. 

The  jury  in  the  Wayne  Circuit  returned  a 
general  verdict  in  favor  of  the  plaintiff  for  tbe 
sum  of  $855.50,  but,  in  reference  to  special 
questions  submitted  to  them,  found  as  fol- 
lows: 

1.  "  Did  all  the  members  of  the  580  mem- 
bers contributing  money  to  the  Peninsular  Car 
Works  Assembly  of  Knights  of  Labor  intend 
that  tbe  money  so  contributed  should  be  used 
as  initiation  fees  in  a  local  assembly  of  the 
Knights  of  Labor  as  existing  throughout  tbe 
United  States?" 

Answer.    "  Yes." 

2.  '*I>id  all  the  members  interested  in  the 
fund  contributed  Join  in  the  assignment  to 
plaintiff  ?  " 

Answer.  "No." 

8.  "  Did  the  members,  organizing  under  the 
name  of  the  Peninsular  Car  Works  Assembly, 
intend,  when  so  organized,  to  form  another  and 
distinct  organization  which  should  be  a  succes- 
sor to  tbe  association  so  formed." 

Answer.  "Yes." 

4.  "  Did  any  member  who  originally  Joined 
the  Peninsular  Car  Works  Association  of  the 
Knights  of  Labor  ever  withdraw  fnJm  the 
same  ?  " 

Answer.  "No." 

5.  "Was  it  ever  intended  that  the  money 
contributed  by  the  580  original  contributors 
should  become  the  property  of  Local  Assembly^ 
No.  8104  ?  " 

Answer.  "Yes." 

A  motion  was  thereafter  made  by  the  defend- 
ants that  the  general  verdict  of  the  Jury  be  set 


San  Franoisoo.  organised  for  the  purpose  of  glvlngr 
pecuniary  asslstaDoe  to  disabled  or  siok  membefl^ 
and  also  to  defray  funeral  expenses.  Is  a  partner- 
ship; and  a  oourt  would  dissolve  it  upon  the  same 
grounds  of  bad  fiiith  and  mJsmamigement  as  would 
sufSce  to  dissolve  a  partnership.  Gorman  v.  Bus- 
sell,  U  Cal.  58S,  18  Oal.  688. 

AsaodalinyM  held  not  portnersTiCiM. 

A  number  of  persons  associating  together,  and 
subscribing  each  a  smaU  sum  annually  for  the  pur- 
pose of  obtaining  information  which  may  be  useful 
In  their  business,  is  not  a  partnership.  Galdicott  v. 
OrifBths,  2S  Bug.  L.  &  Bq.  687;  Bbbinghousen  v. 
Worth  Club,  4  Abb.  N.  C.  800. 

Voluntary  assooiations  or  dubs,  for  social  and 
charitable  purposes,  and  the  like,  are  not  proper 
partnerships,  nor  have  their  members  the  powers 
and  responsibilities  of  partners.  Ash  v.  Guie,  97 
Fa.  488;  Hirschl,  Fraternities  9t  Societies,  3-6. 

The  members  of  a  club,  formed  for  social  pur- 
poses, are  not  partners.  Waller  v.  Thomas,  4Si  How. 
Pr.8i4. 

Associations  of  this  description  are  not  usually 
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partnerships.  There  is  no  power  to  compel  pay- 
ment of  dues,  and  the  right  of  the  member  ceases 
when  he  fails  to  meet  his  annual  subscription.  La- 
fond  v.  Deems,  81 N.  Y.  611. 

The  death  of  a  member  has  no  effect  on  tbe  asso- 
ciation; they  are  therefore  not  to  be  judged  either 
as  corporations,  joint  stock  associations  or  copart- 
nerships. White  v.  Brownell,  8  Abb.  Pr.  N.  S.  32S, 
4  Abb.  Pr.  N.  8. 189,  %  Daly,  865.  See  also  Olery  v. 
Brown,  61  How.  Pr.  92;  Thomas  v.  BUmaker,  1  Pars. 
Sel.  Gas.  9d.  But  in  New  York,  in  one  of  the  lower 
courts,  a  number  of  gentlemen  forming  a  club  were 
treated  as  a  partnership  to  the  fullest  extent,  and 
held  liable  for  the  debts  of  the  club.  Park  v.  Spaul- 
ding  (Worth  Club  Oase),  10  Hun,  181. 

A  board  of  brokers  is  not  strictly  a  corporation » 
partnership  or  Joint  stock  company,  but  a  volun- 
tary association,  and,  in  respect  to  their  powers  of 
expulsion,  etc.,  subject  to  the  control  of  the  courts, 
exercised  in  the  same  general  manner  as  towards 
corporations,  and  will  be  enjoined  from  Improperly 
expelling  a  member.  Leech  v.  Harris,  2  BrewtiU 
(Pa.)  57L 
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aside,  and  tbat  Judgment  be  entered  upon  the 
second  special  verdict  found  by  the  iury,  be- 
cause the  jury  answered  to  the  second  special 
question  that  all  the  members  "interested''  in 
the  fund  contributed  did  not  join  in  the  assign- 
ment to  the  plaintiff. 

This  motion  was  granted  and  Judgment  there- 
upon entered  for  the  defendants. 

The  plaintiff  brines  error,  and  here  insists 
that  juagment  should  be  entered  on  the  general 
verdict  in  his  favor  for  the  amount  of  such  ver- 
dict. 

Was  the  special  verdict  inconsistent  with  the 
general  one?  This  is  the  point  before  us.  In 
order  to  fully  understand  the  question  to  be  de- 
termined, it  will  be  necessary  to  state  the  facts, 
about  which  there  is  but  little,  if  any,  dis- 
pute. 

In  May,  1886,  there  was  a  strike  at  the  Pe- 
ninsular Gar  Works.  The  men  in  the  works 
formed  a  preliminary  organization,  preparatory 
to  forming  a  Local  Assembly  of  the  Knights  of 
Labor.  This  preliminary  body  was  called  the 
Peninsular  Car  Works  Assembly  and  was  de- 
signed by  its  organizers  to  hold  the  workmen 
together  until  they  could  be  initiated  in  squads 
into  the  E^nights  of  Labor.  When  this  was 
completed  the  preliminary  organization  ceased 
to  exist,  and  the  society  known  as  Local  As- 
sembly, No.  8104,  of  the  Knights  of  Labor,  was 
formed  under  the  rules  and  laws  of  that  order. 

The  persons  Joining  the  preliminary  organi- 
zation were  required  to  pay  f  1,  and  also  another 
dollar  when  they  were  initiated  into  the  Local 
Assembly  of  the  Knights  of  Labor.  The  fund 
thus  raised  was  to  be  used  in  assisting  members 
in  need.  Some  of  it  was  thus  used,  and  in  pay- 
ing expenses,  and  some  was  deposited  in  the 
People  8  Savings  Bank  of  Detroit.  The  money 
was  put  in  the  hands  of  Edward  Henrion  and 
the  aefendants  and  they  made  the  deposit,  in 
al  I ,  of  $400.  The  def  endan  ts  Gregory  and  Sto- 
erkel  drew  this  money  from  the  bank,  $50  July 
8,  1886,  and  the  balance  December  20,  1886. 

Gregory  was  treasurer  of  the  association  and 
Stoerkel  one  of  the  trustees  at  the  time  the  de- 
posit was  made.  Henrion  was  recording  sec- 
retary. 

The  defendants  on  demand  reftised  to  pay 
the  money  over  to  a  committee  of  the  local  as- 
sembly or  to  plaintiff. 

Botn  of  these  associations  were  voluntary  and 
unincorporated.  There  were  680  members  of 
the  preliminary  organization.  Some  of  the 
members  did  not  go  into  the  local  assembly — 
quite  a  large  number  of  them.  One  witness 
testifies  that  not  over  100  of  them  went  into  the 
Knights  of  Labor  Assembly,  No.  8104.  Othera 
swear  that  about  200  Joined. 

The  assignment,  daimed  by  the  plaintiff,  was 
proven  by  a  resolution  passed  at  a  meeting  of 
Local  Assembly,  No.  8104,  March  26,  1887: 

"Committee  on  the  defaulters  question  and 
Bro.  Brown  elected  as  assignee.  Motion  made 
and  supported  that  each  and  every  member, 
initialed  before  January  1,  that  his  signature  be 
received,  and  signed  over  to  Bro.  Brown,  and 
let  him  put  it  through  the  courts.    Carried." 

An  assignment  was  drawn  up  in  pursuance 
of  aaid  action  of  the  assembly  and  signed  by 
thirty-eight  members.    These  are  claimed  by 
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plaintiff  to  have  been  all  the  members  in  good 
standing  at  the  time  of  the  assignment. 

The  conflicting  claims  in  the  evidence  were 
these: 

1.  The  plaintiff  claimed  that  the  money  paid 
in  by  the  persons  Joining  the  preliminu^y  or- 
ganization, known  as  the  Peninsular  Car  Works 
Assenbly  was  to  go  into  the  funds  of  the  Local 
Assembly,  No.  8104,  of  the  Knisphts  of  Labor. 
The  defendants,  on  the  other  band,  claimed 
that  the  dollar,  paid  in  by  each  of  the  580  men, 
was  contributed  for  the  sole  purpose  of  aiding 
the  families  of  these  men  in  distress,  and  was 
not  to  go  into  the  local  assembly. 

This  dispute  was  settied  by  the  Jury  in  favor 
of  the  plaintiff  by  their  answer  to  questions  No. 
1,  8  and  5,  in  which  answers  they  found  that 
the  money  paid  in  was  intended  hy  all  the  per- 
sons paying  it  in  to  go  into  the  funds,  and  be- 
come the  property  of  the  Local  Assembly,  No. 
8104,  which  was  by  all  of  them  intendea  to  be 
a  distinct  organization  from,  a  successor  to,  the 
preliminary  association. 

2.  The  plaintiff  claimed  that  all  the  memben 
in  good  standing  of  the  local  assembly  Joined 
in  the  assignment  to  him  and  that  was  suffi- 
cient; and  the  defendant  insisted  that  he  must, 
in  order  to  prevail,  have  an  ai»ignment  from 
all  the  persons  who  contributed  to  the  fund 
which  he  did  not  have. 

The  Jury  found  that  all  the  persons  "inter- 
ested in  the  fund  contributed"  did  not  Join  in 
the  assignment.  They  did  not  find  specially 
how  many  members  there  were  in  gooa  stand- 
ing, or  whether  or  not  all  the  membere  of  Lo- 
cal Assembly  810i  in  good  standing  joined  in 
the  assignment. 

The  court  held.  In  his  instructions  to  the  Jury, 
that,  under  the  rules  of  the  E[nights  of  Labor, 
all  the  money  belonging  to  Local  Assembly  No. 
8104  was  vested  in  those  who  were  in  good 
standing,  and  those  not  in  good  standing  had 
no  rights  in  this  money;  and  he  seemed  to  take 
it  for  granted  that  the  evidence  was  conclusive 
that  all  the  members  in  good  standing,  under 
the  constitution  and  laws  of  the  order,  had 
joined  in  the  assignment  to  plaintiff,  and  there- 
fore only  submitted  to  the  jury  the  question  of 
the  intent  of  the  parties  who  paid  in  the  money 
as  to  where  it  was  to  go,  and  instructed  lliem 
that  they  must  find  that  every  man  who  paid 
iif  his  dollar  at  the  preliminary  meeting  paid 
it  in  with  the  understanding  as  to  what  the 
constitution  and  rules  of  the  Knights  of  Labor 
called  for  as  to  the  rights  of  membera  in  the 
fund,  and  that  the  money  was  to  go  toward  his 
initiation  into  the  Knights  of  Labor,  and  that 
by  paying  this  dollar  he  subscribed  to  the  con- 
stitution and  by-laws  of  this  association  of  the 
Knights  of  Labor,  "thus  pying  to  the  associa- 
tion the  riffht  to  devest  him  of  the  interest  in 
the  dollar  he  had  paid,  by  insisting  upon  the 
loss  of  his  right  to  this  dollar  by  failure  to  com- 
ply with  the  by-laws." 

That  they  must  find  all  this  before  they 
could  return  a  verdict  for  tiie  plaintiff,  u 
they  did  so  find  the  plaintiff  could  recover. 

a  the  Circuit  Judge  was  correct  in  his  sub- 
mission of  the  case  to  the  Jury,  we  fail  to  see 
any  such  inconsistency  between  the  general 
verdict  and  the  answer  to  the  second  special 
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question  as  would  render  the  general  verdict 
nujratory. 

The  jury  did  not  mean  bv  this  answer  that 
all  the  members  did  not  pay  In  their  dollar  with 
the  intent  that  it  should  go  into  the  Local  As- 
sembly of  the  Knights  of  Labor  and  become 
the  property  of  said  assembly  to  be  controlled 
by  their  constitution  and  by-laws,  because  in 
answer  to  special  questions  numbers  1,  8  and  5 
they  found  spedaUy  to  the  contrary. 

Did  they  mean  that  all  the  members  of  the 
local  assembly  in  good  standing  at  the  time  the 
assignment  was  made  did  not  join  in  the  assign- 
ment?   It  is  evident  they  did  not. 

The  Judge  correctly  took  it  for  granted  from 
the  evidence  that  all  the  members  in  good 
standing  did  join  (and  there  was  really  no  tes- 
timony tending  to  show  otherwise)  and  did  not 
submit  that  matter  to  them.  If  they  did  mean 
this,  it  can  have  no  effect  because  there  is  no 
evidence  in  the  record  to  support  those  special 
findings,  if  such  is  the  sense  of  it 

What  was  evidently  meant  by  the  jury  in 
this  answer  was  that  all  the  persons  originally 
contributing  to  the  fund,  aua  originally  inter- 
ested in  it,  did  not  Join  in  the  assignment.  Of 
tills  there  was  no  aispute,  and  the  Judge  as- 
sumed it  to  be  of  no  consequence;  and  we  think 
he  was  right. 

In  the  fight  of  the  evidence  in  the  case,  the 
contention  of  the  parties  upon  the  trial,  and 
the  instructions  of  the  court,  and  all  the  find- 
iugs  of  the  jury,  both  general  and  special,  no 
other  construction  than  the  one  last  above  can 
be  put  upon  this  answer  to  the  second  special 
question  submitted. 

The  parties  who  originally  joined  the  Local 
Assembly  No.  8104  might  in  a  certain  sense  be 
said  to  be  'interested"  in  the  funds  belonging  to 
the  assembly,  because  it  is  provided  by  the  rules 
of  the  order  that  they  can,,  at  any  time,  by  pay- 
ing their  arrearages  of  dues,  resume  their  rights 
as  members.  This  would  reinvest  them  with 
rights  in  the  funds  of  the  association  and  in 
the  moneys  sought  to  be  collected  in  this  suit; 
but  until  they  paid  their  dues,  and  while  they 
were  in  arrears  and  suspended,  they  had  no 
rights  or  legal  interest  in  the  moneys  of  the 
assembly.  They  had  perhaps, while  suspended, 
a  contingent  interest,  depending  upon  their  re- 
gaining their  rights,  but  not  such  an  interest  as 
made  them  necessary  parties  to  the  assign- 
ment. 

The  jury  roust  have  had  reference  to  this 
contincrcnt  interest  in  their  answer  to  the  sec- 
ond question. 

But  the  defendants  daim  that  the  judgment 
of  the  court  is  riffht  because,  under  all  tiie  evi- 
dence, the  plaintiJf  was  not  entitled  to  recover, 
and  the  jury  should  have  been  so  instructed  in 
the  first  place. 

This  daim  is  based  upon  the  proposition  that 
this  voluntary  unincorporated  association,  con- 
sisting of  many  members  contributing  to  a 
fund  for  the  joint  benefit  of  all,  is  a  cowtner- 
ihip,  and  therefore  the  respective  rights  and 
duttea  of  the  members,  with  regard  to  their 
common  property,  can  only  be  setUed  in  a 
court  of  equity;  that  the  rights  of  the  indi- 
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vidual  members  are  entitled  to  as  much  respect 
in  the  courts  as  are  the  rights  of  any  number 
of  associates  less  than  the  whole,  ana  It  would 
be  manifestly  improper  for  the  court  to  permit 
thirty-eight  members,  out  of  any  greater  num- 
ber, to  recover  for  themselves  that  which  be- 
lonra  to  all  the  members. 

Tnis  association  was  in  no  sense  a  copart- 
nership. There  was  no  business  carried  on  by 
it,  ana  nothing  involving  loss  or  profit  in  a 
business  sense.    Burt  v.  Lathrop,  62  Mich.  106. 

It  was  purely  a  benevolent  and  social  or- 
ganization, having  also  in  view  the  protectioo, 
benefit  and  welfare  of  its  members  in  their 
various  employments. 

It  must  now  be  considered  as  well  settled 
that  persons  have  a  riffht  to  enter  into  such  as- 
sociations, and  to  bina  themselves  as  to  their 
membership  and  rights  in  such  societies,  and 
the  funds  of  the  same,  by  the  constitution  and 
by-laws  of  the  association,  which  they  adopt  or 
subscribe  to  after  adoption. 

Such  an  organization  may  be  neither  a  part- 
nership nor  a  corporation.  The  articles  of 
agreement  of  such  an  association,  whether 
called  a  constitution,  charter,  by-laws  or  any 
other  name,  constitute  a  contract  between  the 
members  which  the  courts  will  enforce,  if  not 
immoral  or  contrary  to  public  policy  or  the 
law  of  the  land,  mde  v.  Woodt,  94  U.  8.  528 
[24  L.  ed.  2641,  2  Sawy.  665;  Bacon,  Benefit 
Societies,  §g  87,  01,  116,  subd.  1;  Austin  Ab- 
bott's note  to  EtHnnghouden  v.  Worth  Club,  4 
Abb.  N.  0.  800,  801;  Niblack,  Mutual  Benefit 
Societies,  §§  02,  08. 

The  only  persons  having  control  of  these 
funds  were  the  members  in  good  standing  in 
the  local  assembly,  by  the  agreement  of  all  the 
members,  as  shown  by  the  constitution  and 
b;i^-lawB  of  the  Knights  of  Labor,  which  con- 
stitution and  by-laws  in  this  respect  were 
known  to  all  the  members  when  they  paid  in 
their  money,  as  found  by  the  jury  under  the 
charge  of  the  court  iNot  only  did  the  as- 
sembly in  regular  lodge  meeting  vote  this 
assignment  to  plaintiff,  but  in  pursuance  of 
that  vote,  all  the  members  of  the  assembly  in 
good  standing  executed  an  assignment  to 
plaintiff,  of  their  right,  title  and  interest  in  this 
money  to  plaintiff. 

He  was  thereby,  un(>r  the  law  of  the  order 
and  of  the  land,  entitled  to  sue  and  recover  the 
money  in  the  hands  of  the  defendants  if  it  be- 
longed to  the  assembly,  as  the  jury  found  it 
did 

The  defendants  divided  this  money  up  be- 
tween themselves  and  Henrion,  relymg  upon 
difSculties  and  technicalities  in  the  law,  as  ^ey 
supposed  it  to  be,  to  keep  it.  It  \a  not  to  be 
regretted  that  they  were  mistaken  in  the  law, 
and  therefore  deprived  of  the  fruits  of  at  least 
an  attempted  moral  larceny. 

The  judamerU  cf  the  Court  heUno  toiU  he  re- 
WTBed;  juofffment  will  be  entered  in  this  Court 
for  the  plamtiff  upon  the  eeneral  verdict  for 
the  amount  therein  and  with  interest  from  the 
date  thereof.  The  plainUff  wiU  recover  coete 
ofhothwwrte. 

The  other  Justices  concurred. 
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INDIANA  SUPREME  COURT. 


LOUISVILLE,  NEW  ALBANY  &  CHI- 
CAGO R  CO.,  Appt, 

V. 

James  B.  SNIDER. 
(....Ind.....) 

1.  The  opinion  of  an  expert  witness  as  to 

the  nature  and  extent  of  an  Injury  to  a  person  is 
not  inadmissible  because  based  In  part  on  the 
statements  of  the  injured  person. 

&  A  person  is  not  deprived  of  his  ri^pht  to 
recover  full  compensation  for  personal  mjuries 
because  he  was  at  the  time  suffering  from  a  dis- 
ease which  was  aggrravated  by  it. 

8.  Where  a  passenger  is  in  his  proper 
place  in  the  car,  anomakes  no  exposure  of  his 
person  to  danger,  there  can  be  no  question  of 
contributory  negligence  in  the  case  of  an  Injury 
by  the  fall  of  a  railroad  bridge. 

4.  The  burden  of  owercominff  the  pre- 
snmption  of  ne^li^ence  arismg  from  evi- 
dence of  the  occurrence  of  an  accident  and  injury 
to  a  passenger  is  upon  the  carrier. 

6.  The  omission  of  a  carrier  to  exercise 
the  hif^hest  deg^ree  of  oare  practicable  con- 
stitutes negligence ;  and  its  measure  of  duty  Is 
not  to  be  determined  by  what  a  reasonable  and 
prudent  person  would  ordinarily  do  under  the 
droumstances. 

9u  A  railroad  company*  beftire  tmsting 
the  liwes  of  passengers  npon  iw 
bridges*  must  carefully  and  skillfully  test  and 
inspect  the  materials  used  therein ;  and  the  duty 
of  inspection  continues  thereafter  during  their 
use,  requiring  a  test  from  time  to  time  to  ascer- 
tain whether  they  are  being  impaired  by  .use  or 
exposure  to  the  elements. 

(February  21, 1888). 

APPEAL  by  defendant,  from  a  Judgment  of 
the  Circuit  Court  of  Clinton  County  in  fa- 
vor of  plaintiff  in  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have  resulted 
from  defendant's  negligence.    Affirmed. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  George  W.  Friediey»  S.  O. 
Bayless  and  W.  H.  Rnssell  for  appellant 

Messrs,  Palmer  A  Palmer  and  Migin- 
botham  A  Bristow  for  appellee. 

Elliott*  Oh,  J,,  delivered  the  opinion  of  the 
court: 

The  appellee  was  a  passenger  on  one  of  the 
appellant  8  trains,  which,  by  the  falling  of  a 
bridge,  was  precipitated  into  White  River;  and 
the  appellee  was  severely  injured. 

Dr.  Bowles,  an  expert  witness  called  by  the 
appellant,  gave  an  opinion  as  to  the  nature  and 
extent  of  the  injuir  sustained  by  the  appellee; 
and  on  cross  examination  it  was  developed  that 
his  testimony  was  in  part  based  on  statements 
made  to  him  by  the  appellee. 

Waiving  all  questions  of  practice,  and  decid- 
ing the  appellant's  motion  to  strike  out  as  if  it 
were  properly  restricted  to  the  alleged  incom- 
petent part  of  the  testimony,  we  have  no  hesi- 
tation m  deciding  that  the  trial  court  did  right 
in  overruling  the  motion. 

As  we  have  often  decided,  the  physical  suf- 
fering of  a  human  being  cannot  be  inspected  by 
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the  eyes  of  a  surgeon,  and  the  statements  of 
the  sufferer  must,  of  necessity,  be  taken  by  the 
surgeon.  It  is  not  possible  for  any  surgeon, 
by  a  mere  external  examination,  to  always  dis- 
cover the  character  of  an  injury,  and  properlv 
describe  or  treat  an  injured  man;  and  for  this 
reason,  if  for  no  other,  the  statements  of  the 
injured  person  descriptive  of  present  pains  or 
symptoms  are  always  competent,  although  nar- 
ratives of  past  occurrences  are  inadmissTble. 

On  this  point  our  own  decisions  are  harmoni- 
ous, and  they  are  right  upon  principle,  and  are 
well  supported  by  authority.  Cleveland,  C.  0, 
A 1,  B,  Go.  V.  iTmeU,  104  Ind.  264,  1  West 
Rep.  890;  LouiwiOs,  N.  A.dfO.R  Co.  v.  Fal- 
va/,  104  Ind.  409, 1  West.  Rep.  868:  LouisviUe, 
N.  A.  dbC.  R,  Co.  V.  Wood,  118  Ind.  544,  13 
West.  Rep.  808;  Bancoek  Co,  v.  Leggett,  116 
Ind.  — ,  15  West.  Rep.  504;  Hatch  v.  FuUer. 
181  Mass.  574;  Atchison,  T.  d  8.  F,  B.  Co.  v. 
Johns,  86  Kan.  769;  Quaitfs  v.  Chicago  db  N. 
W,  R.  Co,  48  Wis.  518. 

From  these  decisions  we  shall  not  depart. 

The  fact  that  the  appellee  was  suffering  from 
Bri^ht's  disease  at  the  time  he  was  injur^  does 
not  impair  his  right  of  recovery.  The  rule  is 
this: 

"Where  a  disease  caused  l^  the  injury  super- 
venes, as  well  as  where  the  disease  exists  at  the 
time  of  the  injury,  and  is  aggravated  by  it,  the 
plaintiff  is  entitled  to  full  compensatory  dam- 
ages." Ohio  db  M,  B,  Co,  v.  Hecfit,  15  West. 
Rep.  122;  Louisville,  JT.  A.  db  0.  R.  Co,  v.  Wood, 
supra;  Indianapolis,  P.  dk  0,  R,  Go,  v.  Pitzer, 
109  Ind.  179,  7  West.  Rep.  896;  Terrs  Haute  d 
I.  R.  Co,  V.  Buck,  96  Ind.  846;  Ehrgoit  v.  N.  T. 
90  N.  Y.  264;  Juck&TT,  Chicago  dkN,  W,  R.  Co. 
52  Wis.  150;  Denver  db  R,  Q,  R,  Go.  v.  Harris, 
122  U.  8.  597  [80  L.  ed.  1146];  Lake  Shore  eft 
M.  8,  R,  Go,  V.  Bosenztoeig,  118  Pa.  519,  4  Cent. 
Rep.  712;  Houston  db  T.  0,  R.  Co.  v.  Ledie,  57 
Tex.  88. 

The  rule  we  have  stated  is  thus  expressed  in 
one  of  our  best  text-books:  "Though  the  plaint- 
iff be  afflicted  with  a  disease  or  weakness 
which  has  a  tendenc^y  to  aggravate  the  iniury, 
the  defendant's  negligence  will  still  be  held  to 
be  the  proximate  cause."  2  Shearm.  &  Redf. 
Neg.  4th  ed.  §  742. 

The  instructions  clearly  and  properly  state 
the  law  on  this  subject. 

The  court  did  not  err  in  instructing  the  jury 
as  to  the  degree  of  care  required  of  the  appel- 
lant; at  least,  not  as  against  the  appellant. 
The  rule  is  well  settled  that  carriers  are  bound 
to  use  the  highest  practicable  degree  of  care  to 
secure  the  safety  of  passengers. 

There  was  no  evidence  of  contributory  neg- 
ligence on  the  part  of  the  appellee,  and  the 
court  might  well  have  refused  any  instruction 
at  all  upon  that  point. 

Where  a  passenger  is  in  his  proper  place  in 
the  car,  and  makes  no  exposure  of  his  person 
to  danger,  there  can  be  no  question  of  contrib- 
utory negligence. 

Decisions  like  that  of  Indiana  Railisay  Com- 
pany V.  Greene,  106  Ind.  279,  8  West.  Rep.  888, 
in  cases  of  persons  injured  at  a  railroad  crossing, 
are  not  applicable  to  such  a  case  as  the  one  at 
our  bar. 
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The  law  is,  as  the  Jury  were  told,  that  carri- 
ers of  paaseDeers  are  liable  for  the  slightest 
negligence.  Any  negligence  on  their  part  is 
actionable.  Beafora  JRailroad  Company  y. 
Bainbolt,  99  Ind.  S51. 

The  law  will  not  tolerate  any  negligence  on 
the  part  of  carriers,  although  they  are  not  in- 
sarers  of  the  safety  of  their  passen^rs.  The 
burden  of  overcoming  the  presumption  of  neg- 
ligence arising  from  evidence  of  the  occurrence 
of  an  accident  and  injury  to  a  passenger  is  upon 
the  carrier.  Memphis  db  0,  R,  Packet  Co,  v. 
McCod,  88  Ind.  892;  Terre  Haute  dfl.  R  Go. 
V.  Buck,  96  Ind.  846;  Cleveland,  C,  C.  db  L  B. 
Co,  V.  ifetMU,  and  Bedford  R,  Co,  y.  Bair^ 
bolt,  supra;  Anderson  y.  Bcholey,  114  Ind.  658, 
14  West.  Kep.  517. 

In  LouistiUe,  if.  A.  d  0,  B,  Co.  y.  Pedigo, 
108  Ind.  481,  5  West  Rep.  876,  the  rule  was 
applied  in  a  case  growinfl^  out  of  the  same  oo- 
currence  as  that  m  whicS  the  appellee  was  in- 
jured. The  twenty-second  instruction  asked 
by  the  appellant,  and  refused,  reads  thus: 

"The  court  further  instructs  you  that  by 
'negligence,'  when  used  in  these  instructions, 
is  meant  either  the  failure  to  do  what  a  reason- 
able and  prudent  person  would  ordinarily  have 
dooe  under  the  circumstances  of  the  situation, 
or  doing  what  such  person  would  not  have 
done  under  the  existing  circumstances." 

This  instruction  was  properly  refused.  It  is 
not  proper  in  such  a  case  as  this  to  define  neg- 
ligence as  it  is  defined  in  this  instruction.  In 
a  case  of  this  character,  the  omission  to  exer- 
cise the  highest  degree  of  practicable  care  con- 
stitutes negligence;  but  hi  other  cases  the  failure 
to  exercise  ordinary  care  constitutes  negligence. 

Counsel  are  greatly  in  error  in  asserting,  as 
they  do,  that  the  instruction  correctly  furmsbes 
the  standard  for  the  government  oi  the  Jury. 
The  appellant  was,  as  we  have  substantially 
said,  bound  to  do  more  than  prudent  men 
would  ordinarily  do,  since  it  was  bound  to  use 
a  very  high  degree  of  care. 

Tbe  duty  of  a  railroad  company  engaged  in 
carrying  passengers  is  not  always  discharged 
by  purchasing  from  reputable  manufacturers 
the  iron  rods  or  other  iron  work  used  in  tiie 
construction  of  its  bridges.  The  duty  of  the 
company  is  not  discharged  by  trusting,  without 
inspecting  and  testing,  to  the  reputation  of  the 
manufacturers,  and  the  external  appearance  of 
such  materials. 

The  law  requires  that  before  the  lives  of  pas- 
sengers are  trusted  to  the  safety  of  its  bridges, 
the  company  shall  carefully  and  skillfully  test 
and  inspect  the  materials  it  uses  in  its  brmges. 
This  duty  of  inspection  does  not  end  when  the 
materials  are  put  in  place,  but  continues  dur- 
ing their  use;  for  the  company  is  bound  to  test 
them,  from  time  to  time,  to  ascertain  whether 
they  are  being  inipaired  by  use  or  exposure  to 
the  elements.  Manser  y.  "Eastern  Counties  B. 
Co,  8  L.  T.  N.  8.  585;  Texas  db  8t,  L.  B.  Co.  y. 
Buggs,  62  Tex.  828;  Stokes  v.  Eastern  Counties 
B.  Co.  2  Post.  &  P.  691 :  Bobinson  v.  iV:  T. 
Cent,  d  H.  B. B,  Co. 9  Fed.  Kep.  877;  BicTiardson 
y.  Greai  Eastern  B.  Co.  L.  R.  10  0.  P.  488,  L. 
R  1  C.  P.  Div.  842;  IngaUs  v.  BiUs,  9  Met.  1; 
Fnhk  y.  Potter,  17  HI.  406;  Bremner  v.  Will- 
iams, 1  Car.  &  r.  414;  Hegeman  v.  Western  B. 
Corp.  18  N.  Y.  9;  Alden  v.  JT.  F.  Cent.  B.  Co. 
26  N.  Y.  102. 

8  J.J.  R.  £L. 


The  decision  In  the  case  of  Grand  Rapids 
BaiVroad  Company  v.  Boyd,  65  Ind.  527,  is  not 
in  conflict  with  this  doctrine;  for  in  that  case 
an  inspection  was  made. 

Judgment  c^fflrmed. 


LOUISVILLE.  NBW  ALBANY  &  CHI- 
CAGO R.  CO.,  Appt., 

V. 

Matthias  BONEY. 

( Ind. ) 

1.  A  eonsolldated  eorporatloii*  which  sao-> 
oeeds  to  all  the  property  aad  rights  of  the  oorpo- 
latlODS  merged  in  it  under  statutory  provisions 
whlob  operate  praotioaliy  to  dteolve  the  old  cor- 
porations into  the  new,  bat  makinfir  no  express 
declarations  that  It  shall  aasume  or  become  liable 
for  the  debts  and  obligations  of  the  original 
companies.  Is  liable  for  all  their  valid  debts  and 
liabilltlea. 

&  An  order  direetliiff  a  rallro«d  to  be 
■old  as  an  entfro^^  together  with  aU  its 
franchises,  privileges,  eta,  on  the  foreclosure  of 
a  lien  fdven  by  statute,  which  makes  no  express 
provision  as  to  the  mode  of  its  enforcement,  is  in 
excess  of  the  power  of  the  court.  In  such  a  case 
the  lien  aifords  the  basis  for  the  exercise  by  the 
court  of  chancery  of  its  flexible  Jurisdiction  to 
coerce  payment  of  the  debts. 

(March  0, 1889.) 

APPEAL  by  defendant,  from  a  decree  of  the 
Porter  Circuit  Court  in  favor  of  plaintiff 
in  an  action  in  the  nature  of  a  creditors*  bill  to 
compel  payment  of  a  claim  against  defendant's 
road.     Keversed  in  part,  and  afflrmed  in  part. 

The  case  is  fully  stated  in  the  opinion. 

Messrs.  George  W.  Friedley,  George 
R.Eldridg^  and  George  W.£a8ley»7or 
appellant: 

The  plaintiff  had  no  right  to  sue  this  defend* 

Nora.— Oorporattons ;  eonsoUdaUon  and  its  effect. 

Acts  authorizing  the  consolidation  of  a  corpora- 
tion are  Acts  of  incorporation.  Ohio  SbM.R.  Go.  v. 
People,  UWeet  Bep.  608, 123  IlL  487. 

The  general  effect  of  a  consolidation  is  the  forma- 
tion of  one  corporation  by  the  shareholders  of 
several  corporations,  and  the  dissolutloQ  of  the 
latter  as  originally  constituted.  Clearwater  v. 
Meredith,  68  U.  S.1  Wall.  86,  40  a7  L.  ed.  691, 603); 
McMahan  v.  Morrison,  16  Ind  172;  State  v.  Bailey, 
16  Ind.  46;  Shields  v.  Ohio,  96  U.  S.  810  C2i  L.  ed.  a57>; 
Atlantic  AG.  R.  Co.  v.  Georgia,  98  U.  S.  860  (26  L. 
ed.  186);  Radoe  icU.B.Oo.y.  Farmers  L.  & T. Co. 
48  m.  840;  Atlanta  &  R.  A.  L.  B.  Co.  v.  State.  68  Ga. 
488;  Bldgway  Twp.v.  Grlswold,  1  McCrary,  161;  State 
V.  Chicago,  B.  A;  Q.  A.  Oa  2  L.  A.  R.  664  and  note. 

The  distinguishing  feature  of  a  consolidation  Is 
the  union  of  the  shareholders  of  two  companies, 
thereby  fonning  one  company.  This  is  essentially 
different  from  the  purchase  by  a  corporation  of 
the  property  and  concerns  of  another  company  at 
a  foreclosure  sale;  and  the  fact  that  the  company 
whose  property  was  sold  was  declared  by  statute 
to  be  '*  merged  and  consolidated  **  with  the  pur- 
chasing company  would  make  no  difference.  See 
Houston  ft  T  .a  R.  Co.  V.  Shirley,  64  Tex.  126. 

The  consent  of  the  State  is  essential  to  the  legal- 
ity of  a  consolidation,  and  this  consent  does  not 
exist  unless  expressly  given  by  an  Act  of  the 
Legislature.   Pearoe  v.  Madison  ft  I.  B.  Go.  <B  U.  8. 
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ant  for  the  debt  evidenced  by  the  ]udgment,be- 
cause  it  had  purchased  the  property  subject  to 
the  judgment.  The  defendant  was  bound  by 
that  judgment  and  decree. 

Rem  y,  Haelerigg,  11  Ind.  446;  Oreen  y. 
WhiU,  7  Blackf .  242. 

In  a  case  almost  identical  with  this  a  demur- 
rer to  the  complaint  was  sustained. 

Oilman  y.  8hd)oygan  d  F.  du  L,  B,  Oo,  87 
Wis.  819.  See  LO^  Erie  d  W.  B.  Co.  y. 
Qrmn,  92  Ind.  492. 

The  corporate  franchises,  rights  and  property 
of  a  railroad  corporation  incident  thereto  can- 
not be  seized  ana  sold  upon  execution. 

2  Rorer,  Railroads,  p.  901;  Rorer,  Jud. 
Bales,  §g  1068,  1069. 

The  onl^  remedy  at  common  law  for  a  judg- 
ment creditor  of  a  railway  company  is  by  se- 
questration. 

2  Rorer,  Railroads,  908.  See  Leedom  y. 
Pljfmcmth  E.  Co,  6  Watts  &  S.  265;  Indianap- 
olis di  C.  Qrofod  Boad  Oo.y.  State,  2  West.  Rep. 
6^9,  105  Ind.  48. 

If  the  lien  of  either  the  general  or  special 
judgment  declared  upon,  attached  to  the  land 
sought  to  be  charged  with  such  liens,  the 
plaintiff  cannot  maintain  this  action  either  up- 
on the  general  or  special  judgment  against  the 
defendant. 

Lindley  y.  KeUey,  42  Ind.  800:  Wileon  y. 
EeJUn,  81  Ind.  41;  Lake  Erie  d  W.  B.  Co,  y. 
Oriffln,  92  Ind.  498,  and  cases  cited  in  note  in 
17  Am.  &  Eng.  R.  R.  Gas.  285;  UTorih  Hudson 
B.  Co,  V.  Booraem,  28  N.  J.  Eq.  450;  Oilman 
y.  Sheboygan  d  F.  du  L.  B.  Go,  87  Wis.  819, 
and  cases  cited;  Freeman,  Executions,  g§  48, 
57,  882;  Rev.  Stat.  Ind.  1881,  §§  687,  909, 
6301,  5802. 

The  court  rendered  an  improper  decree.  It 
is  void  on  its  face. 

Rey.  Stat.  1881,  §§  8987,  8941,  8945,  8951, 
8958.  4029,  4080;  2  Korer,  Railroads,  pp.  901- 


910,  and  cases  cited;  Rorer,  Jud.  Sales,  S^  1068, 
1069;  Leedam  y.  Piifmauth  B.  Co.  H  Watto  A 
S.  265;  Indianapolis  d  0.  Oravel  Boad  Co.  y. 
StaU,  2  West  Rep.  629, 105  Ind.  48. 

Messrs,  J.  W,  Yonohe  and  Wood  Sk 
Wood  for  appellee. 

Mitekellt  /.,  deUyered  the  opioion  of  the 
oourt: 

This  proceeding  was  instituted  by  Matthias 
Boney  against  the  Louisyille,  New  Albany  & 
Chicago  Uailway  Company,  the  complaint  be- 
ine  essentially  in  the  nature  of  a  creditors'  bill. 

Putting  aside  much  irreleyant  matter  set  up 
in  the  pleadings,  the  material  facts  upon  which 
the  questions  for  decision  depend  are  the  fol- 
lowing: 

In  September,  1874,  Boney  entered  into  a 
written  cont^'act  with  the  Indianapolis,  Delphi 
&  Chicago  Railroad  Company,  under  which  ho 
constructed  the  grade  and  otherwise  prepared 
about  three  miles  of  the  company's  roadbed  in 
Lake  County,  ready  for  the  reception  of  the  ties 
and  rails. 

In  February,  1875,  within  the  time  pre- 
scribed by  statute,  he  gaye  notice  of  his  inten- 
tion to  hold  a  contractor's  lien,  upon  that  part 
of  the  roadbed  which  he  had  constructed,  stat- 
ing in  his  notice  that  a  specified  sum  remained 
due  him  for  work  performed  under  his  contract. 
He  subsequently  instituted  suit  in  the  Lake 
Circuit  Court,  and  in  March,  1876,  recovered 
a  personal  judgment  against  the  railroad  com- 
pany and  obtained  a  decree  foreclosing  his  lien, 
in  pursuance  of  which  he  afterwards  sold  that 
part  of  the  company's  roadbed  described  in 
his  lien  and  decree.  Boney  became  the  pur- 
chaser, the  amount  bid  being  only  a  part  of 
the  amount  of  his  judgment. 

Subsequently  other  portions  of  the  company's 
right  of  way  were  levied  upon  to  satisfy  the 
baiance  of  the  Boney  judgment,  which  levy 


21  How.  443  (10  L.  ed.  184);  Clearwater  v.  Meredith, 
68  U.  8. 1  Wall.  26  a?  L.  ed.  604):  AspinwaU  v.  Ohio 
&]CB.Oo.20Ind.4fl2;  State  v.  Bailey,  16  Ind.  51;  2 
Morawets,  Priv.  Oorp.  p.  897. 

The  Lefirislature  iiiay,b7  reoo^nlzing  with  approv- 
al a  oonsolidatlon  effected  by  the  Bhareholdera  of 
several  companies  without  authority  of  law,  cure 
the  illegality  of  the  transaotioa,  and  render  the 
continued  existence  of  the  corporation  resulting 
from  the  consolidation  in  all  respects  legal  and 
valid.  Kshop  V.  Brainerd,  28  Conn.  289;  Mead  v. 
N.  Y.  H.  &N.  B.  00.46 Conn.  199:  Mitchell  v.Deeds, 
«9nL416. 

Consolidation  of  several  corporations  can  never 
be  effected  without  the  unanimous  consent  of  the 
members  of  each  company;  and  such  consent  can- 
not be  inferred  as  an  implied  condition  of  their 
charter  or  articles  of  association.  Mowrey  v.  In- 
dianapolis A;  C.  B.  Co.  4  Biss.  88;  Indiana  &  B.  Tump. 
Boad  Co.  V.  Phillips,  2  Penr.  &  W.  184;  Clearwater 
V.  Meredith  and  Pearoe  v.  Madison  A;  L  B.  Co. 
supra:  Tuttle  v.  Michigan  Air  line  B.  Co.  36  Mich. 
247;  N.  O.  J.  A;  O.  N.  B.  Co.  v.  Harris,  27  Miss.  617; 
McCray  v.  Junction  B.  Co.  9  Ind.  869;  Fulton 
Co.  V.  Mississippi  &  W.  B.  Co.  21  HI.  888;  Booe  v. 
Junction  B.  Co.  10  Ind.  96;  SOielbyville  A  B.  Tump. 
Co.  V.  Barnes,  42  Ind.  498;  Clinch  v.  Financial  Corp. 
L.  B.  4  Ch.  117;  Dougan's  Case,  L.  B.  8  Cb.  640;  State 
y.  Chicago,  R  d;  Q.  B.Oo.  2L.  B.  A.M4;  1  Morawete, 
Priv.  Oorp.  p.  878. 

After  a  railroad  company  has  been  merged  by 
consolidation  in  another,  and  such  new  corpora- 
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tlon  is  transacting  and  carrying  on  business,  and 
is  a  de  facto  corporation,  the  existence  of  the  cor- 
poration can  only  be  attacked  in  a  direct  proceed- 
ing brought  for  that  purpose.  Chicago,  K.  &W« 
B.  Co.  V.  Stafford  Co.  86  Kan.  122. 

A  corporation  formed  by  consolidation  in  1867, 
under  the  laws  of  Illinois,  Ohio  and  Indiana  oper- 
ating a  railroad  from  East  St<  Louis,  Illinois,  to 
Cincinnati,  Ohio,  does  not  fall  within  Illinois  Con- 
stitution, art  11,  S 11,  providing  that  a  majority  of 
the  directors  of  railroad  companies  now  or  here- 
after to  be  incorporated  by  its  laws  shall  be  dti^eiis 
and  residents  of  the  State.  Oiilo  &  M.  B.  Co.  y. 
People,  12  West  Bep.  601, 128  BL  467. 

A  corporation  formed  by  a  oonsolidatlon  of  a 
domestic  and  foreign  corporation  pursuant  to 
Minnesota  Laws  1881,  chap.  94,  is  a  domestic  corpo- 
ration.  Be  St  Paul  d;  N.  P.  B.  Co.  86  Minn.  86. 

Where  to  insure  the  consolidation  of  two  com- 
panies it  became  necessary  for  the  holder  of  stock 
in  one  to  diminish  the  relative  quantity  of  his  in- 
terest in  the  capital  of  the  consolidated  company, 
and  to  this  end  he  agreed  to  surrender  shares  of  the 
stock  previously  intended  for  himself,  and  the 
others  had  no  reason  to  believe  that  he  expected 
payment  therefor,  the  transaction  cannot  be  con- 
strued either  as  a  loan  of  stock  or  as  a  sale.  Eldred 
y.  Bell  Teleph.  Co.  119  U.  S.  61& 

Liens  upon  the  property  of  a  corporation  dearly 
remain  binding  after  its  consolidation  with  another 
company.   Eaton  A;  H.  B.  Co.  y.  Hunt,  20  Ind.  46T; 
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seems  never  to  have  been  released  nor  other- 
wise disposed  of. 

After  Boney  bad  acquired  his  lien  the  fran- 
chise and  property  of  the  Indianapolis,  Delphi 
&  Chicago  Rfidlroad  Company  were  sold  in  pur- 
suance of  a  decree  foreclosing  a  trust  mortgage 
which  had  been  executed  by  the  railroad  com- 

Siny,  but  which  was  a  lien  Junior  to  that  of 
oney.  The  sale  resulted  in  the  organization 
of  a  new  corporation  called  the  Chicago  &  In- 
dianapolis Air  Line  Railroad  Company,  which 
succeeded  to  all  the  rights  of  the  original  cor- 
poration. Boney  was  not  made  a  party  to  the 
foreclosure  suit 

The  Chicago  &  Indianapolis  Air  LineRaO- 
road  Company  completed  and  put  in  operation 
what  was  formerly  known  as  the  Air  Line 
Road,  from  Indianapolis  to  Chicago,  in  1881, 
using  the  old  right  oiway  through  Lake  County, 
including  the  three  miles  theretofore  constructed 
by  the  ^aintiff,  and  upon  and  in  respect  of 
which  he  had  taken  the  lien  and  the  other  pro- 
ceedings above  mentioned.  Subsequently,  in 
the  same  year,  the  corporation  last  above  men- 
tioned became  consolidated  with,  and  its  prop- 
erty and  franchises  incorporated  into,  the 
Louisville,  New  Albany  A  Chicago  Railroad 
Company,  which  then  owned  and  operated  a 
railroad  from  Louisville  to  Michigan  Citv. 
This  latter  company  has  since  continuously 
owned  and  operated,  as  part  of  its  system, 
what  was  formerly  known  as  the  Air  Line. 
Road  from  Indianapolis  to  Chicago.  - 

After  the  consolidation  it  was  adjudged,  in 
an  action  to  which  Boney  and  the  appellant 
railroad  company  were  both  parties,  that  the 
former  took  nothing  by  his  purchase  at  the 
foreclosure  sale,  made  in  pursuance  of  the  de- 
cree foreclosing  his  contractor's  Hen  above  men- 
tioned. Thereupon,  in  August,  1885,  this  suit 
was  instituted  by  Boney  in  order  to  establish 


his  claim  against  the  appellant  railroad  oom- 
panv,  and  to  obtain  the  decree  of  the  court  di- 
recting the  sale  of  the  roadbed  constructed  by 
him,  and  for  general  relief. 

The  court  found  the  facts  specially  and  gave 
Judgment  that  the  Louj^vUle,  New  Albany  Si 
Chicago  Railroad  Company  pay  the  plaintiH 
the  sum  of  $4,580  within  forty  days  from  the 
date  of  the  judgment.  It  was  further  ordered 
that  in  defkult  of  payment  within  the  time 
fixed,  the  Sheriff  of  Lake  County  should,  after 

S'ving  three  weeks'  notice,  sell  the  railroad  of 
e  D>uisville,  New  Albany  &  Chicago  Rail- 
road Company"  as  the  same  is  now  located, 
constructed,  owned,  operated  and  controlled 
from  the  Ci^  of  New  Albany,  in  Floyd  County^ 
Indiana,  to  Michigan  City  in  LaPorte  Countv, 
Indiana,  and  from  the  City  of  Indianapolis,  in 
Marion  County,  Indiana,  to  the  state  line  be- 
tween Indiana  and  Illinois  .  .  .  together  witli 
all  the  rights,  franchises,  privileges  and  immu- 
nities of  said  company  connected  therewith  or 
incident  thereto." 

From  this  Judgment  and  order  of  sale  the 
railroad  company  prosecutes  this  appeal. 

Two  questions  are  presented  for  decision: 

(1)  Did  the  appellant  railroad  company  be- 
oome  liable  so  that  a  Judgment  for  the  amount 
of  the  plaintiirs  claim  was  properly  rendered 
against  it? 

(2)  If  it  did  become  liable  to  pay  the  plaint- 
iff's claim,  can  the  order  directing  the  sheriff 
to  sell  all  of  its  propertv  within  the  State  of 
Indiana,  including  aU  the  rights,  franchises 
and  privileges  connected  therewith,  or  incident 
thereto,  be  maintained? 

In  respect  to  the  first  question  it  may  be 
said,  an  examination  of  the  statute  will  disclose 
that  ample  provision  is  made  for  the  consolida- 
tion of  railroad  companies;  but  there  is  no  ex- 
press statutory  declaration  that  the  corporation 


The  Key  City,  81  U.  8.  U  WalL  664  (20  L.  ed.  806); 
Racine  d;  K.  R.  Ck>.  v.  Farmers  L.  A;  T.  Ck>.  48  m. 
881;  Wabash,  St.  L.  d;  P.  B.  Oo.  v.  Ham,  U4  U.  a  687 
(80  L.  ed.  886). 

LlabftttteBof  eon$ciUdated  eorporaUonB, 

In  some  cases  it  has  been  held  that  the  company 
resultlnflr  from  the  consolidatioD  would  not  be  lia- 
ble for  the  debts  and  Uablllties  of  the  original  com- 
panies unless  it  was  expressly  rendered  liable  by 
the  Act  of  consolidation.  Prouty  v.  Lake  Shore  ic 
M.&  EL  Co.  SKN.  Y.dB3;  Powell  v.  North  Mo.  R.  Go. 
48  Mo.  68;  Shaw  v.  Norfolk  Co.  B.  Go.  16  Gray,  107; 
€base  v.  Yandertxilt,  5  Jones  A  S.  884.  Compare 
Selma  R.  &  D.  B.  Go.  v.  Harbin,  40  Ga.  TOO;  Mont- 
gomery 'ic  W.  P.  R.  Go.  V.  Boring,  61  Ga.  688;  Bruf- 
leit  V.  Great  Western  B.  Go.  86  HL  867;  Boardman  v. 
Lake  Shore  A;  M.  S.  B.  Go.  84  N.  Y.  167;  8  Moraweti, 
Prlv.  Gorp.  p.  012. 

In  other  cases  it  has  been  held  that  the  liability 
for  the  debts  of  the  original  companies  follows,  as 
an  implied  incident  to  the  consolidation.  Thomp- 
son ▼.  Abbott,  61  Mo.  177;  Indianapolis,  C.  A;L.B. 
Go  V.  Jones,  80  Ind.  466.  Compare  Golambus  Sb  G.  I. 
a  B.  Go.  V.  Powell,  40  Ind.  40.  See  Mount  Pleasant 
V.  Beokwith,  100  U.  S.  614  (86  L.  ed.  609). 

(Jader  Minnesota  Special  Laws  1881,  chap.  414, 
upon  the  purchase  by  the  Winona  is  St.  Peter 
Railroad  Company,  of  the  property  and  franchises 
of  the  Plainview  Bailroad  Company,  it  succeeded 
to  the  liabilities  of  the  latter  company.  Plainview 
V.  Winona  ft  St.  P.  R.  Co.  86  Minn.  60& 
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BiifiUs^  duties  and  otHoatiOfu. 

As  a  general  rule  the  consolidated  corporation 
saoceeds  to  rights  of  the  constituent  corporations 
unless  otherwise  provided  by  statute.  Grawf  ords- 
viUeftS.  W.  Tump.  Go.  v.  Fletcher,  IWestBep. 
861, 104  Ind.  07. 

Corporations  can  only  make  such  contracts  as 
the  Legislature  may  authorize  them  to.  People  v. 
Louisville  ft  N.  B.  Co.  8  West  Bep.  847, 180  IlL  48. 

A  corporation  formed  by  the  consolidation  of 
several  companies  is  subject  to  all  the  duties  and 
obligations  to  the  public  which  rested  upon  the  orig* 
inal  companies  with  regard  to  the  use  of  the  prop- 
erty acquired  from  them.  Tomlinson  v.  Branch, 
88  U.  S.  16  Wall.  400  (81 L.  ed.  180);  Chicago,  B.  L  ft 
P.  B.  Go.  V.  MoiBtt,  76  HI.  684;  Western  Union  B.  Co. 
V.  Smith,  76  IlL  487;  Gould  v.  Langdon,  43  Pa.  866; 
Peoria  ft  B.  I.  B.  Co.  v.  Coal  Valley  Min.  Co.  68  IlL 
480. 

Upon  construction,  by  the  Western  Bailroad 
Company  of  Minnesota,  under  Special  Laws  1877, 
chap.  801,  of  the  line  of  a  railroad  from  BnUnerd  to 
Watab,  formerly  a  part  of  the  chartered  line  of 
the  St.  Paul  ft  Padflc  Bailroad  Company,  the  same 
obligation,  as  respects  the  percentage  of  earnings 
to  be  paid  to  the  State  in  Hen  of  taxation,  attended 
the  franchises  and  immunities  transferred  by  said 
Act  as  the  original  company  would  have  been  sub* 
Ject  to  If  it  had  constructed  the  road.  State  v. 
Northern  Pao.  B.  Go.  80  Minn.  807. 

Suit  to  restrain  consolidation  of  corporatlona. 
Bee  Botts  v.  Slmpsonville  ft  B.  G.T.  Co.  8  L.  B.  A.  604. 
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into  which  the  consolidated  companies  become 
merged  shall  assnme  or  become  liable  for  the 
debts  and  obligations  of  the  original  compa- 
nies. The  effect  of  a  statutory  consolidation 
is,  however,  practically  to  diBsolye  the  old  cor- 
porations into  the  ney,  which  takes  the  place 
and  succeeds  to  all  property,  rights,  franchises 
and  privileges  of  the  several  consolidated  com- 
panies. 

"While  it  is  an  open  question  in  some  juris- 
dictions whether  or  not,  in  the  absence  of  a  stat- 
ute, the  debts  of  the  original  companies  follow 
as  an  incident  of  the  consolidation,  and  become 
by  implication  the  obligatipns  of  the  new  cor- 
poration, it  is  settled  in  this  8tate  that  the  Act 
of  consolidation  involves  an  implied  assump- 
tion b^  the  new  company  of  all  the  valid  debts 
and  liabilities  of  the  consolidated  comj^nies. 
Indianapolis,  0,  4b  L.  R,  Co,  v.  Jones,  29  Ind. 
465:  CctvmJbus,  C.  dfLG.R  Oo,  v.  PoweU,  40 
Ind.  87;  JdfersonfoiUe,  M.  dk  I,  B,  Oo,  v.  Hen- 
dricks, 41  fid.  48. 

The  rule  which  the  authorities  support  seems 
to  be  that  where  one  corporation  goes  entirely 
out  of  existence  by  being  incorporated  into  an- 
other, if  no  arrangements  are  made  respecting 
the  property  and  liabilities  of  the  corporation 
that  ceases  to  exist,  the  corporation  into  which 
it  is  merged  will  succeed  to  all  its  property  and 
be  answerable  for  all  its  liabilities.  Thompson 
V.  Abbott,  61  Mo.  176;  Mount  Pleasant  v.  Beekr 
«jt7A,100U.  8.  614  [25  L.  ed.  6991;  PuUman 
Car  Co,  V.  Mb.  Pac,  R,  Co,  116  U.  8.  587  [29 
L.  ed.  4991. 

After  the  consolidation  the  liability  of  the 
new  company  is  substituted  for  that  of  the  orig- 
inal companies,  which  have,  to  all  intents 
and  purposes,  ceased  to  exist.  2  Morawetz, 
Priv.  Corp.  §  956. 

There  was  hence  no  error  in  rendering  a 
ludgment  in  personam  a^inst  the  Louisvule, 
New  Albany  &  Chicago  Railroad  Company. 

The  other  feature  of  the  case  presents  a  ques- 
tion of  much  greater  difficulty.  According  to 
the  established  nih  of  the  common  law  which 
controls  the  current  of  modem  authority,  the 
franchises  of  a  corporation,  mere  incorporeal 
hereditaments,  were  not  subject  to  seizure  and 
sale  upon  execution,  in  the  absence  of  express 
statutory  provisions  authorizing  the  sale  and 
prescribing  the  method  of  traiuder. 

It  follows  as  a  natural  seauenoe  that  lands, 
easements  or  things  essential  to  the  existence 
of  the  corporation  and  the  execution  of  its  cor- 
porate duty,  and  without  which  its  franchise 
would  be  of  no  practical  use,  cannot  be  levied 
upon  and  sold  on  execution  at  law,  so  as  to  de- 
tach them  from  the  franchise  and  thus  destroy 
its  use.  Indianapolis  dt  C,  Gravel  Road  Co,  v. 
State,  2  Weat.  Rep.  629,  105  Ind.  87;  Ammant 
V.  New  Alexandria  d  P,  Tump,  Road  Co,  18 
Serg.  &  R  210;  Baxter  v.  NashtiUe  &  H. 
Tump,  Co,  10  Lea.  488;  4  Am.  &  Eng.  Corp. 
Cas.  184;  Herman,  Executions,  §  561. 

Thus  it  has  been  said,  in  effect,  that  the  fran- 
chises and  corporate  rights  of  a  company  and 
the  means  which  are  necessary  to  enable  it  to 
maintain  its  existence  and  subserve  the  objects 
and  purposes  of  its  creation,  are  incapable  of 
beinff  granted  awa^  or  transferred  bv  any  act 
of  the  company  without  express  authority,  or 
by  any  adverse  process  against  it.  Susque- 
hanna Canal  Oo.  v.  Bonham,  9  Watts  A  8.  27. 

8L.R.A. 


Accordingly,  where,  upon  an  execution  is* 
sued  on  a  judgment  recovered  against  a  canal 
company,  the  marshal  had  seized  and  adver- 
tised for  sale  a  toll-house  and  sundry  canal 
locks  and  other  tangible  property,  an  injunc- 
tion was  sustained,  the  court  holdine  that  in 
the  absence  of  a  statute,  neither  the  franchise 
of  the  company  nor  any  lands  or  works  essen- 
tial to  the  enjoyment  of  the  franchise  and  which 
could  not  be  separated  from  it  without  destroy- 
ing or  impairing  its  value,  could  be  sold  on  ex- 
ecution. Que  V.  Tide  Water  Canal  Co,  65  U. 
S.  24  How.  267  [16  L.  ed.  6851;  Oomngton  Drow 
Bridge  Oo,  v.  Shepherd,  62  U.  8.  21  How.  112 
[16  L.  ed.  88]. 

In  a  recent  case  in  which  it  appeared  that  a 
contractor  had  recovered  a  juogment  against 
a  railroad  company,  under  which  the  *'  right 
of  way  to  the  railroad,  so  far  as  the  right  of 
way  has  been  obtained,  and  all  appurtenances 
belonging  to  said  railroad,"  were  sold  by  the 
sheriff  and  conveyed  to  the  purchaser,  the  Su- 
preme Court  of  the  United  States  held  the  sale 
void,  saying,  in  effect,  that  the  company  had 
no  estate  in  its  right  of  way  capable  of  being 
sold  on  execution  on  a  judgment  at  law,  apart 
from  its  franchise  to  own  and  operate  a  rail- 
road; that  what  the  company  acquired  was 
merely  an  easement  in  the  land  to  enable  it  to 
discharge  its  functions  of  making  and  main- 
taining a  public  highway,  the  fee  of  the  soil 
remaining  in  the  grantor.  Moreover,  the  court 
said,  in  substance,  that  it  would  be  clearly  vio- 
lative of  the  policy  of  the  8tate  under  whose 
laws  the  railroad  company  had  been  organized, 
to  permit  a  private  individual  to  seize  and  appro- 
priate, by  means  of  an  execution  sale,  the  right 
of  way  which  had  been  acquired  by  the  rail- 
road company  in  pursuance  of  the  purposes  for 
which  it  was  organized.  East  Alabama  R,  Co, 
V.  Doe,  114  U.  8.  840  [29  L.  ed.  186J;  Freeman, 
Executions,  2d  ed.  g  179. 

"  It  may  be  considered  as  settled  that  a  cor- 
poration cannot  lease  or  aliene  any  franchise  or 
any  property  necessary  to  perform  its  obliga- 
tion and  duties  to  the  8tate  without  legislative 
authority. "  Black  v.  Delaware  A  R.  Canal  Co, 
22  N.  J.  Eq.  180-399;  Thomas  v.  West  Jersey 
R  Co.  101  U.  S.  71  [26  L.  ed.  960J. 

Although  a  corporation  in  respect  to  its  cap- 
ital may  be  private,  it  may  have  been  created 
to  accomplish  objects  in  which  the  public  have 
a  direct  concern,  and  its  authority  to  acquire 
and  hold  property  may  have  been  conferred 
upon  it  in  order  that  these  objects  might  be 
consummated.  In  such  a  case,  the  corpora- 
tion takes  its  franchise,  together  with  such 
property  as  the  statute  enables  it  to  acquire  by 
the  exercise  of  the  power  of  eminent  domain, 
as  a  trust  from  the  State;  and  it  can  neither 
aliene  the  one  nor  the  other  without  special  au- 
thority; nor  can  they  be  seized  and  sold  by  any 
adverse  process  against  it,  unless  express  pro- 
vision to  that  end  has  been  made  by  the  stat- 
ute. StewarfsApp.  66  Pa.  418;  Richardson  v, 
SiUey,  11  Allen,  66. 

Accordingly  it  was  held  that  a  corporation 
organized  for  the  purpose  of  introducing  water 
into  a  t-own  for  the  accommodation  of  the  in- 
habitants was  in  a  certain  sense  a  corporation 
for  public  purposes,  and  that  its  buildings  and 
ai>pendages  necessary  for  carr^g  on  its  oper- 
ations were  not  subject  to  sale  m  the  process  of 
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enfordng  a  mecbanics'  lieo  taken  thereon. 
Fovkir  V.  Fmoltir,  60  Pa.  27. 

"For  the  sake  of  the  public,  whatever  is  es- 
sential to  the  corporate  lunctions  shall  be  re- 
tained by  the  coiporation.  The  only  remedy 
which  the  law  allows  to  creditors  ag^ainst  cor- 
porate property  so  held,  is  sequestration.  And 
tiiat  remedy  is  consistent  with  the  corporate 
existence;  whilst  a  power  to  aliene,  or  liability 
to  levy  and  sale  on  execution  would  hang  the 
existence  of  the  corporation  on  the  caprices  of 
the  managers  or  on  the  merc^  of  its  creditors." 
Plymouth  R.  Co.  y.  OcHtodl,  89  Pa.  887, 80  Am. 
Dec.  626. 

While  it  is  true  that  "The  franchise  to  be  a 
corporation  is  not  a  subject  of  sale  and  transfer 
unless  the  law,  by  some  positive  provision,  has 
made  it  so,  and  pointed  out  the  modes  in  which 
such  sale  and  transfer  may  be  effected,"  and 
while  the  authorities  abundantly  justify  l^e 
statement  that  property  acquired  and  held  by 
a  corporation  for  the  exclusive  purpose  of  en- 
abling it  to  accomplish  the  purposes  of  its  crea- 
tion ciannot,  without  like  authority,  be  eiUier 
directly  or  indirectly  alienated,  it  does  not  fol- 
low that  the  creditors  of  such  a  corporation  are 
remediless.    1  Freeman,  Executions,  §  79. 

Railroad  corporations  may  sell  or  mort^^ 
personal  properly;  and  the  better  view  oi  the 
subject  seems  to  be  that  the  corporation's  right 
voluntarily  to  alienate  property  and  the  cred- 
itor's power  to  subject  it  to  the  payment  of 
corporate  debts  stand  upon  the  same  footing. 
Coe  V.  Columlms,  P.  <&  t  B.  Oo.  10  Ohio  8t 
872,  75  Am.  Dec.  618. 

As  has  been  said,  there  is  a  distinction  be- 
tween the  road  and  structures  immediately  con- 
nected therewith,  and  appliances  afterward 
obtained  for  the  purpose  of  operating  the  road. 
'*  The  interest  or  right  of  way  in  the  land  re- 
quired for  the  construction  of  the  road,  the 
timber  and  irpn  of  the  track  and  the  depots  and 
structures  for  the  supply  of  water  and  the  like 
are  said  to  be  part  of  the  realty;  and  the  road 
Is  not  regarded  as  so  constructed  and  prepared 
for  use  until  such  thln^  are  fixed." 

But  when  the  road  is  thus  constructed  and 
prepared  for  use,  locomotives,  cars  and  other 
articles  and  materials,  some  of  which  are  con- 
sumed in  the  use,  are  requisite;  and  the  conclu- 
sion is  well  supported  that  these,  when  not  in 
actual  use,  are  liable  to  seizure  and  sale  for  the 
payment  of  debts.  Boston,  O.  &  M.  R,  Co.  y. 
Oilmore,  87  N.  H.  410.  72  Am.  Dec.  886; 
Pieree  y.  Emery,  82  N.  H.  484;  Coe  v.  Qdurn- 
hua,  P.  &  L  B.  Co,  tupra. 

The  seizure  and  safe  of  such  property  does 
not  confer  any  right  in  the  franchise  of  the 
corporation  or  to  any  of  the  privileges  of  the 
corporation.  It  is  analogous  to  the  case  in 
which  it  appeared  that  the  copyright  of  a  map 
had  been  acquired  under  the  Act  of  Congress, 
and  that  copper-plate  engravings  of  the  author 
had  been  seized  and  sola  on  execution;  it  was 
held  that  the  intangible  right  to  strike  off  and 
sell  copies  of  the  map  was  not  sold.  Stepheiu 
y.  CkuA,  66  U.  S.  14  How.  628  [14  L.  ed.  628]. 

In  all  of  those  cases  in  which  the  owner  of 
an  intangible  right,  such  as  letters-patent  and 
the  like,  might  himself  yoluntarily  assijgn  it, 
although  property  of  that  description  is  not 
caimble  of  bemg  seized  and  sold  on  account  of 
Its  incorpor^  nature,  it  may  nevertheless  be 
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subjected  to  the  payment  of  the  owner's  debts 
by  a  bill  in  equity.  Aaer  v.  Murray,  106  U.  S. 
126  [26  L.  ed.  942]. 

A  court  of  equity  may,  by  its  decree,  com- 
pel the  owner  to  execute  an  assignment  of  let- 
ters patent  because  he  is  himself  possessed  of 
the  power  to  assign.  But  in  the  absence  of  a 
statute  authorizing  it,  a  court  of  equity  cannot 
compel  a  railroad  corporation  to  transfer  its 
franchise  or  such  property  as  is  essential  to  the 
exercise  of  its  corporate  obligations,  because  in 
the  absence  of  such  authority  the  corporation 
could  not  itself  yoluntarily  alienate  or  assign 
its  property  of  that  description. 

The  plaintiff  in  the  present  case  acquired  a 
mere  statutory  lien  upon  so  much  of  the  road- 
bed as  he  haa  constructed.  The  statute  pro- 
vides that  the  lien  may  be  foreclosed;  but  it 
makes  no  provision  for  the  sale  of  the  franchise 
or  of  the  road  as  an  entirety,  or  of  anvthing 
that  would  in  effect  destroy  or  impair  tne  use 
of  the  franchise. 

The  statutes  regulating  the  construction  and 
operation  of  railroads  within  the  State  plainly 
contemplate  that  the  power  to  condemn  lands 
and  construct  and  operate  railroads  shall  be 
confined  to  railroad  corporations.  There  is  no 
provision  by  which  an  individual  citizen  may 
condemn  land  for  railroad  purposes;  nor  is  ft 
contemplated  that  lands  condemned  and  used 
for  such  purposes  may  afterwards  be  sold  out 
on  execution  or  by  oraer  of  the  court,  and  be- 
come the  property  of  an  individual  so  long  as 
the  corporation  is  not  dissolved,  and  continues 
in  the  use  of  its  franchises  and  property.  The 
statute,  unlike  that  which  authorizes  railroad 
companies  to  execute  mortgages  on  their  prop- 
erty and  franchises,  gives  the  contractor  a  lien 
and  nothicg  more.  As  it  appears  in  the  pres- 
ent case  that  the  debt  remains  unpaid,  the  lien 
affords  the  basis  for  the  exercise,  by  a  court  of 
chancery,  of  its  fiexible  jurisdiction,  to  coerce 
payment  of  the  debt  The  Legialature  doubt- 
less deemed  it  the  wiser  course  to  leave  the 
method  of  coercing  payment  in  each  case  to  the 
court,  rather  than  to  prescribe  a  method  which 
might  be  suited  to  one  case  and  not  to  another. 
While  the  corporation  is  solvent,  with  property 
and  officers  and  agents  subject  to  the  order  and 
process  of  4he  court,  within  the  State,  a  court 
of  chancery  cannot  be  without  expedients  for 
coercing  payment  out  of  an^  mone^  or  prop- 
erty which  the  corporation  itself  might  have 
applied  to  that  purpose. 

We  know  judicially  that  the  Loiusville,  New 
Albany  &  Chicago  Railroad  Company  has  hun- 
dreds of  miles  of  railroad  in  operation  in  the 
State  of  Indiana.  There  is  no  suggestion  that 
the  corporation  is  insolvent.  It  has,  aside 
from  its  franchise  and  fixed  property,  perhaps 
many  thousands  of  dollars'  worth  of  property 
within  the  State,  which  is  subject  to  seizure  and 
sale.  Besides,  it  has  many  financial  officers 
and  agents  within  the  State  who  receive,  daily, 
thousands  of  dollars  for  the  corporation.  All 
these  are  subject  to  the  order  and  process  of 
the  court 

This  is  the  extent  to  which  the  court  can  so 
until  it  appears  that  the  corporation  is  insolv- 
ent and  unable  to  pay  Its  debts  or  meet  its  cur- 
rent obligations  and  liabilities — ^unable  in  fact 
longer  to  discharge  the  duties  resting  upon  it 
as  a  corporation.    In  such  a  case,  doubtless  a 
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court  of  chancery  would  have  the  power  to 
take  possession  of  the  corporate  property  by 
means  of  a  receiver  and  wind  up  the  corpora- 
tion and  sell  its  property.  Upon  that  suoject 
we  decide  nothing  until  a  case  arises. 

The  conclusion  of  the  whole  matter  in  the 
present  case  is  that  the  order  of  the  circuit 
court  directing  the  railroad  to  he  sold  as  an  en- 
tirety, tofl;ether  with  all  its  franchises,  privi- 
leges ana  immunities  incident  thereto,  was  in 
excess  of  the  power  of  the  court.  80  far  as 
cases  relied  on  seem  to  support  a  contrary  doc- 
trine from  that  above  enumerated  they  are  not 
deemed  applicable  to  tiiie  facts  in  the  present 
case.  Dayton,  X.  d  B,  B.  Co.  v.  LewUm,  20 
Ohio  St.  40t;  MUtoaukeedf  M,  R.  €h.  v.  Jamea, 
78  U.  S.  6  Wall.  7(50  [18  L.  ed.  854]. 

The  justice  of  the  case  requires  that  to  the 
extent  that  the  decree  of  the  court  orders  the 
sale  of  the  railroad  of  the  Louisville,  New  Al- 
bany &  Chicago  Railroad  Company,  as  in  the 
decree  specified,  including  its  franchises,  priv- 
ileges and  immunities  connected  therewith,  it 
8hould  be  modijled  and  reverded,  ioith  the  eostt  cf 
this  appeal.  So  far  as  the  decree  ordere  and  ad- 
judges that  the  above  named  railroad  companv 
pay  the  plaintiff  the  sum  therein  named,  it  u 
affirmed,  with  leave  to  take  such  further  steps, 
not  inconsLBtent  with  this  opinion,  as  mav  be 
deemed  necessary  to  coerce  payment  of  the 
Judgment* 
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L  In  the  absence  of  repreeentations  as  to 
tltley  made  at  a  sherilTB  saie  of  personal  prop- 


erty on  ezeontlon,  the  purchaser  has  no  remedy 
against  the  offloer  or  the  plaintUBi  In  the  ezeoa- 
tlon  for  a  fsllare  of  title. 

2.Bepreaentatione  of  a  defray  ■heriff, 

made  on  an  ezeoation  sale,  as  to  the  title  of  the 
property  sold,  cannot  make  the  platntUEs  In  the 
execution  liable  for  failure  of  title,  unless  the 
reproseotations  were  made  by  their  proourement. 

3wlt  Ifl  no  part  of  the  duty  of  a  depiitj 
sheriff  to  make  representations  as  to  the  mle  of 
the  property  he  sells  on  execution;  and  the  sheriff 
is  not  liable  for  false  representations  made  by 
him  in  relation  to  the  title  to  the  property,  if  they 
were  made  in  good  faith,  without  any  intention 
of  deoeivinff,  and  beUeviniBT  them  to  be  true. 

4.  A  reflisal  to  allow  an  amended  para- 
§praph  of  a  complaint  to  be  lUed  is  noterror 
when  the  application  is  made  after  triaU  and  the 
amendment  makes  an  entire  dhanse  of  the  theory 
of  the  case,  and  would  make  new  Issues  necessary* 
requiring,  perhaps,  a  different  mode  of  triaL 

(January  81,  UW.) 

APPEAL  by  plaintiff,  from  a  Judgment  of 
the  General  Term  of  the  Marion  County 
Superior  Court  affirming  a  judgment  of  the 
Special  Term  in  favor  of  defendants  in  an  ac- 
tion to  recover  back  money  paid  bv  plaintiff  on 
his  bid  for  a  horse  sold  at  sherifc's  sale.  4f' 
flrmed. 

The  facts  are  fully  stated  in  the  opinion. 

Mean.  Barns  A  Seidensticker  for  ap- 
pellant. 

Meeere.  Ross  Clarke  and  Rand  A  Win- 
ter for  appellees. 

Coffey*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  appellant,  in 
the  Marion  Superior  Court,  against  the  appel* 
lees,  George  H.  Carter,  Sheriff  of  Marion 
County,  and  Fletcher  and  Churchman,  to  re- 


Noxs.— JiidCcialaato ;  whenOuriffmauactby  deputy^ 

andwhennoL 

In  the  ahsenoe  of  statutory  regulation  to  the  con- 
trary, where  the  process  is  directed  to  the  dierlff 
generally,  and  not  by  his  name,  the  high  sheriff  not 
being  required  by  the  command  of  the  writ  to  ffo  in 
person,  he  may  act  by  deputy.  Wroe  v.  Harris,  2 
Wash.  (Ya.)  126;  TUlotson  v.  Oheetham,  2  Johns.  6^ 
Borer.  Jud.  Sales,  p.  2M. 

If  .the  direction  of  the  writ  is  to  the  officer  by  his 
personal  name,  as  well  as  by  his  title,  then  he  must 
execute  it  himself  in  person.  8  Bacon,  Abr.  title, 
Undersheriff^  878;  Wroe  v.  Harris,  2  Wash.  (Ya.)  128; 
TiUotson  V.  Cheetham,  9  Johns.  88. 

No  wamranty  is  implied. 

There  is  no  warranty  of  title  or  quality.  They 
are  sales  by  the  court  and  there  is  no  one  to  go  back 
on  tf  the  buyer  takes  nothing.  If  the  person  con- 
ducting the  sale  under  the  court  make  a  paper  war- 
ranty, he  binds  only  himself.  Worthy  v.  Johnson, 
8  Ga.  288;  Bamsey  v.  Blalock,  82  Ga.  878;  Preston  v. 
Fryer,  88  Md.  fSZl;  Glenn  v.  Clapp,  U  Gill  A  J.  1; 
Mervine  v.  Yanller,  7  N.  J.  Bq.  84;  Benton  v.  Mary- 
ott,  21  N.  J,  Bq.  128;  Lynch  y.  Baxter,  i  Tex.  481: 
Poor  V.  Boyce,  12  Tex.  440;  Baker  v.  Ooe,  20  Tex.  429; 
Brown  v.  Christie,  27  Tex.  78;  Edmondson  v.  Hart. 
0  Tex.  664;  Williams  v.  McDonald,  18  Tex.  882;  Bas- 
sett  V.  Lockard«  80  HL  184;  McHanus  v.  Keith,  48  UL 
880;  Owings  v.  Thompson,  4  IlL  602;  Hamilton  v. 
Pleasants,  81  Tex.  888;  Aven  ▼.  Beokom,  11  Ga.  1; 
Threlkelds  v.  Campbell,  2  Gratt  199;  Bishop  v, 
O^Conner,  80  BL  481;  Borer,  Jud^  Sales,  p.  77. 

The  rule  that  there  is  no  implied  warranty  In  a 
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sherilTs  sale  applies  only  to  the  quality  and  prop- 
erty of  the  thing  sold;  and  there  is  in  every  case  an 
implied  covenant  that  he  has  authority  to  sell, 
especially  where  such  authority  is  recited  in  his 
deed  to  the  purchaser.  Bassett  v.  Lockard,  80  DL 
164;  Coyne  v.  Souther,  61  Pa.  467;  Griffith  v.  Fowler, 

18  Yi.  890;  Bolgiano  v.  Cooke,  19  Md.  875;  Parker  v. 
Partlow,  12  Bich.  L.  679;  Slothower  v.  Gordon,  28 
Md.  1;  Storm  v.  Smith,  48  Miss.  487;  Boyd  y.  Long- 
worth,  11  Ohio,  286;  Phillips  v.  Johnson,  14  B.  Mon« 
172;  Wheatley  v.  Tutt,  4  Kan.  196;  Hamsmith  y.  Espy, 

19  Iowa,  444;  Miller  v.  Finn,  1  Neb.  251^  Saunders  v. 
Pate,  4  Band.  8;  Strouse  v.  Brennan,  41  Mo.  289; 
Goodwin  V.  Floyd,  10  Yerg.  620;  Danley  v.  Sector,  10 
Ark.  211;  Jones  v.  Burr,  6  Strobh.  L.  147;  MoWhorter, 
V.  Beavers,  8  Ghi.  800;  Mervine  v.  Yanller,  7  N.  J.  Eq. 
84;  O'Neal  v.  Wilson,  21  Ala.  288;  Wingo  v.  Brown, 
14  Bich.  L.  103;  Oberthier  v.  Stroud,  88  Tex.  622; 
Stoney  v.  Shultz,  1  HIU,  Ch.  466;  Herman,  Execu- 
tions, p.  880. 

Where  a  stranger*s  property  is  sold,  and  he  re- 
covers it  from  the  purchaser,  the  purchaser  may 
recover  the  money  from  the  plaintiff,  and  th^ 
plaintiff  may  have  the  return  and  levy  quashed. 
Sanders  v.  Hamilton,  8  Dana,  660;  Bichardson  v. 
McDougall,  19  Wend.  80;  Ma^rwlre  v.  Marks,  28  Mo» 
198. 

ProteetUm  of  bona  fide  purchaeer. 

The  law  protects  a  bona  fide  purchaser  on  a  sale 
under  a  voidable  judgment  subsequently  reversed. 
Weeks  V.  Comwell,  9  Cent.  Bep.  183, 106  N.  Y.  636; 
Newbold  v.  Schlens,  7  Cent.  Bep.  449,  66  Md.  666; 
Phillips  V.  Benson,  82  Ala.  600. 

An  innocent  purchaser,  where  he  gets  nothing  by 
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cover  money  paid  by  him  on  his  bid  for  a  horse 
•old  by  Carter  at  sheriff's  sale. 

The  cause  was  tried  l^  a  Jury,  which  re 
tnined  a  special  verdict.  On  this  verdict  judg- 
ment was  rendered  for  the  defendants. 

Lewark  appealed  to  the  general  term  of  the 
saperior  court,  where  the  Judgment  of  the 
special  term  was  affirmed;  and  he  now  appeals 
to  this  court,  where,  as  in  the  general  term,  he 
caUs  in  question  the  correctness  of  the  Judg- 
ment on  the  special  verdict 

The  material  facts  in  the  case,  as  set  forth  in 
the  verdict  of  the  Jury,  are  that  appellee  Gar- 
ter, as  the  Sheriff  of  Muion  County,  held  an 
execution  issued  upon  a  Judgment  rendered  in 
the  Marion  Superior  Court  m  favor  of  his  oo- 
appellees,  Fletcher  and  Churchman,  against 
Oliver  P.  Castle,  Charles  B.  Hitchcock,  C£arles 
F.  Cleveland  and  Robert  H.  Adams. 

Carter  as  such  sheriff,  at  the  request  of 
Fletcher  and  Cnurchman,  the  plaintiffs  in  said 
ludgment,  levied  said  execution  on  a  certain 
bay  horae  as  the  propertv  of  the  execution  de- 
fendants. Due  notice  of  the  time  and  place  of 
sale  of  the  horse  was  given,  and  at  the  sale  ap- 
pellant became  the  purchaser,  and  paid  the 
purchase  price;  and  Cfarter,  after  satisfying  the 
costs  out  of  the  money,  paid  the  residue  to  the 
judgment  plaintiffs,  Fletcher  and  Churchman, 
in  part  satisfaction  of  their  judgment. 

Before  the  levy  of  said  execution,  Hitchcock 
faiformed  CorbaJy,  one  of  Carter's  deputies, 
who  was  at  the  time  in  quest  of  property  on 
which  to  levy  the  same,  that  he  (Hitchcock) 


did  not  own  the  horse;  and  one  Qiazier,  the 
book  keeper  of  Adams,  told  said  Corbaly  that 
the  horse  belonced  to  one  Henry  Walker.  The 
sale  was  made  by  Harding,  another  of  Carter's 
deputies,  who  at  the  time,  and  in  making  the 
sale,  in  answer  to  a  question  put  to  him 
publicly  by  one  William  O.  Patterson  at  the 
sale,  said  that  the  title  to  the  horse  was  clear 
and  all  right;  and  the  plaintiff,  hearing  the 
statement  and  relying  on  it,  and  believing  it  to 
be  true,  made  his  bid,  but  would  not  have  bid 
had  such  statement  not  been  made. 

At  the  time  Harding  made  the  statement  he 
had  no  knowledge  as  to  whether  it  was  true  or 
not,  and  no  actual  intention  of  deceiving  any- 
one thereby,  but  believed  the  same  to  be  true. 

The  execution  defendant,  Hitchcock,  had 
owned  the  horse,  but  had  sold  it  before  the  ex- 
ecution plaintiffs,  Fletcher  and  Churchman, 
had  obtamed  their  Judgment,  to  his  codefend* 
ant,  Adams,  who,  before  the  date  of  said  judg- 
ment, sold  it  to  Harry  Walker. 

Walker  had  intrusted  the  possession  of  said 
horse  to  the  firm  of  Cleveland  &  Brown,  suc- 
cessors to  Cleveland  &  Adams,  who  were  exe- 
cution defendants.  Walker  had  no  knowledge 
that  the  horse  had  been  levied  upon  until  after 
the  sale.  He  brought  an  action  against  appel- 
lant for  possession  of  the  horse  in  the  proper 
court  ana  recovered.  The  appellees  were  noti- 
fied of  the  pendency  of  this  action,and  requested 
to  defend  it;  but  they  failed  to  do  so,  and» 
after  the  termination  of  that  action,  appellant 
demanded  of  the  appellees  repayment  to  him 


the  aale,  may  in  equity  have  a  redress  against  the 
execution  debtor  whose  debt  he  has  paid.  MoGhee 
V.  BUis,  4  Litt.  2M;  Price  v.  Boyd,  1  Dana,  434;  Dunn 
▼.  Fhuder,  8  Blaokf.  482;  JuUmi  v.  fieal,  20  Ind.  £90; 
Hawkins  v.  Miller,  80  Ind.  178;  Herman,  Bxeoutions, 
p.  SSL 

But  although  sales,  whether  Judicial  or  on  ex- 
ecution are  made  subject  to  the  doctrine  of  eao- 
eot  emptor,  yet  if  misrepresentations  be  made  by 
the  person  selling,  and  be  relied  on  by  the  buyer,  to 
the  injury  of  the  latter,  the  sale  will  be  set  aside, 
and  the  money  will  be  restored,  if  not  already  paid 
over  or  distributed.  Preston  v.  Fryer,  88  Md.  S31; 
Oiexm  V.  dapp,  11  Gill  ft  J.  1;  Mervine  v.  Yanller,  7 
N.  J.  Bq.  84;  Benton  ▼.  Maryott,  21  m,  J.  Eq.  128. 

A  Judgment  creditor  cannot  avail  himself  of  a 
mere  irregularity  to  defeat  a  consummated  sale. 
Johnson  v.  Murray,  11  West.  Bep.  96, 112  Ind.  154. 

The  title  of  a  purchaser  who  is  not  the  execution 
plaintiff  cannot  be  questioned  for  alleged  irregu- 
larities in  the  proceedings.  Critchlow  v.  Critchlow 
(Paj  10  Cent.  Bep.  0& 

Doctrkie  of  oaveat  emptor  applies. 

The  purohaser  has  a  right  to  what  he  gets,  and  to 
nothing  more.  Caveat  emptor  is  the  rule.  Borer, 
Jud.  Sales,  p.  474. 

Caveat  emptor  is  the  rule  at  all  execution  sales; 
and  whoever  buys  at  such  sales  does  so  at  bis  periL 
His  good  faith  will  avail  nothing  against  the  true 
owner  who  is  not  a  party  to  the  process.  Hexter  v. 
Schneider,  14  Oreg.  184. 

If  the  defendant  Has  no  interest,  the  buyer  gets 
nothing;  and  he  can  avoid  payment  by  showing 
that  the  goods  belonged  to  some  one  else.  Griffith 
▼.  Powler,  18  Yt.  890;  Popelston  ▼.  Skinner,  4  Dey. 
ft  a  L.  164;  McGhee  ▼.  Eliis,  4  litt  244;  Austin  v. 
TUden,14yt.S2ft. 

Where  the  execution  creditor  is  the  purchaser,  he 
stands  on  the  same  footing  as  a  stranger.  Kim- 
brough  V.  Benton,  8  HUmph.  110;  Vattier  v.  Lytle, 
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6  Ohio,  477;  Perry  v.  Williams,  Dudley  (8.  0.)  41; 
Jones  V.  Burr,  5  Strobh.  L.  147. 

A  purohaser  at  a  sherllTs  sale,  as  weU  as  a  party 
redeeming,  is  bound  at  his  peril  to  Inquire  if  it  suf- 
floiently  appears  on  the  face  of  the  record  that  tho 
court  had  Jurisdiction.  Union  Iron  Works  v.  Bas* 
sick  Mining  Go.  10  Oolo.  24. 

What  imUretit  of  debtor  panm. 

A  purohaser  at  a  sherilTS  sale  buys  precisely  the 
interest  which  the  debtor  has,  and  takes  subject  to 
all  outstanding  equities.  Osterman  v.  Baldwin,  78 
U.  &  8  WalL  118  (18  L.  ed.  780). 

He  acquires  only  the  present  interest  of  the  Judg- 
ment debtor.  No  after  acq  uired  title  is  affected  by 
such  sale.  The  sheriff's  deed  can,  at  most,  only 
have  the  operation  of  a  quitclaim  deed  in  the  strict- 
est sense.  Hamilton  V.  Southern  Nev.  Gold  ft  Silver 
Min.  Co.  88  Fed.  Bep.  662. 

In  case  of  a  failure  of  title,  the  creditor  is  not 
bound  to  refund  the  purchase  money;  and  the  pur- 
chaser has  no  remedy  against  him.  except  in  case 
the  property  had  been  previously  sold.  Whitmore 
V,  Parks,  8  Humph.  95;  McGhee  ▼.  Bills,  4  Utt.  244. 
England  v.  Clark,  5  111.*  4B8;  U.  S.  v.  Duncan,  4  Mc- 
Lean, 607;  Dunn  ▼.  Frazier,  8  Blaokf.  482;  Bitt<>r  v. 
Henshaw,  7  Iowa,  97. 

By  sale  of  personal  property  on  an  execution 
against  one  of  two  common  owners,  the  purohaser 
becomes  the  tenant  in  common  with  the  owner. 
Popelston  ▼.  Bldnner,  4  Dev.  ft  B.  L.  154. 

The  common  owner  whose  rights  are  not  affected 
by  the  sale  cannot  maintain  an  action  in  reference 
to  the  transaction  against  the  purchaser  or  the  offl* 
cer  who  sells.  Fiero  v.  Betts,  2  Barb.  888;  Wilson 
▼.  Beed,  8  Johns.  175;  White  v.  Osbom,  21  Wend.  75^ 

A  purchaser  at  an  execution  sale  of  shares  of 
stock  in  a  corporation,  having  notice  that  the  debt- 
or is  not  the  owner,  acquires  no. better  title  than 
was  possessed  by  the  latter.  Blakeman  v.  Puget 
Sound  Iron  Oo.  72  Gal.  82L 
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of  the  amount  bid  for  said  horse,  which  was  I 
refused. 

A  sale  of  personal  property  under  execution 
passes  only  the  right,  title  and  interest  of  the 
judgment  debtor.  If  the  debtor  has  no  inter- 
est, none  passes  by  the  sale  to  the  purchaser. 
There  is  no  warranty  in  Judicial  sales;  and  if  the 
sheriff  sells  in  ^ood  faith, he  is  not  responsible  to 
the  purchaser  tor  any  defects  of  the  tille  thereto. 

A  sheriff  is  only  a  ministerial  officer,  and 
does  not  warrant  anything  in  connection  with 
the  sale  b^  him  of  property  upon  an  execution 
lawfully  m  his  hands.  The  purchaser  stands 
in  the  situation  of  a  purchaser  of  real  estate 
who  has  taken  aconyeyance  without  warranty. 
The  purchaser  has  a  right  to  what  he  gets,  and 
no  more.  Caveat  emptor  is  the  rule.  He  can- 
not ayoid  payment  by  showing  tbat  the  goods 
belonged  to  someone  else;  but,  if  an  innocent 
purchaser,  he  ma^  haye  redress  in  equity 
against  the  execution  debtor,  whose  debt  he 
has  paid.  Harrison  v.  Shanks,  18  Bush,  620; 
State  V.  Prime,  54  Ind.  450;  Bninner  y.  Bren- 
nan,  49  Ind.  100;  Neal  ▼.  QiUaapy,  56  Ind.  451; 
Rorer,  Jud.  Sales,  §  1051. 

We  think  it  clear,  from  these  authorities, 
that,  in  the  absence  of  the  representation  made 
at  the  sale,  none  of  the  defendants  could 
be  held  responsible  for  the  failure  of  title  to 
the  horse  purchased  by  the  appellant. 

It  remains  to  inquire  whether,  by  reason  of 
Buch  representations,  they  or  any  of  them  be- 
came liable  to  refund  to  the  appellant  the  money 
paid  by  him  for  the  horse  to  which  the  execu- 
tion defendants  had  no  title. 

It  appears,  that  the  horse  was  leWed  upon  by 
the  direction  of  the  appellees  Fletcher  and 
Churchman.  It  also  appears  that  the  horse 
had  preyiously  belonged  to  the  execution  de- 
fendants, but  that  he  had  been  sold.  At  the 
time  of  the  leyy  he  was  not  in  the  possession 
of  the  owner;  and  there  is  nothing  in  the  find- 
ings to  indicate  that  Fletcher  and  Churchman, 
at  the  time  they  directed  the  leyy,  were  acting 
in  bad  faith.  They  were  not  present  at  the 
time  the  representations  were  miade,  and  they 
were  made  without  their  knowledge  or  pro- 
curement If  they  are  liable,  therefore,  it  must 
be  because  they  sustained  such  a  relation  to 
the  sheriff  as  prmcipal  and  agent,  or  otherwise, 
as  rendered  them  liable  for  tne  conduct  of  the 
sheriff  in  conducting  the  sale. 

Murfree  on  Sheriffs,  at  section  1002,  states  the 
law  thus: 

"While  it  is  true  that,  in  a  certain  sense  and 
for  some  purposes,  the  ^eriff  may  be  regarded 
as  the  agent  of  the  plaintiff,  he  is  not  such 
agent  in  conducting  a  sale  under  execution; 
and  in  the  absence  of  actual  instructions  giyen 
by  the  plaintiff  and  followed  by  the  officer,  the 
former  cannot  be  held  responsible  for  represen- 
tations of  title  or  other  material  circumstances 
made  by  the  latter.  He  is  not  like  an  auction- 
eer, the  agent  of  both  parties,  but  of  the  law, 
and  is  presumed,  in  the  absence  of  proof  to  the 
contrary,  to  haye  acted  strictly  according  to 
the  mandate  of  his  writ.  The  rule  of  eaceat 
emptor  can  only  be  modified  so  as  to  charge  the 
plaintiff  by  representations  or  guaranties  made 
bv  the  sheriff  or  other  persons  on  behalf  of  the 
plaintiff,  and  brought  home  to  the  latter  by 
sufficient  proof."  See  also  Weidler  ▼•  Farmers 
Bank,  11  Serg.  <fe  R.  184. 

8L.K.A. 


In  the  absence  of  some  proof  that  the  repre- 
sent ations  of  the  deputy  sheriff  were  made  by  the 
procurement  of  the  appellees  Fletcher  and 
Churchman,  we  do  not  think  that  tney  can  be 
held  responsible.  The  yerdict  of  the  Jury  ia 
presumed  to  find  eyery  fact  in  the  case  war* 
ranted  by  the  proof;  and,  as  it  does  not  appear 
from  such  yerdict  that  these  appellees  had  any 
connection  with  the  representations  made  at 
the  time  of  sale,  we  hold  that  they  are  not  liable 
to  appellant. 

Is  the  appellee  Carter  liable  to  the  appellant 
on  account  of  the  representations  made  by  his 
deputy  ?  It  may  be  conceded  that  a  sheriff  ia 
liable  for  the  default  of  his  deputies  by  non- 
feasance or  malfeasance  in  the  duties  of  their 
office,  enjoined  by  law,  and  that  their  acts  and 
omissions  are  to  be  regarded,  when  within  the 
scope  of  their  authority,  as  his  acts  and  omis- 
sions. Sndl  y.  State,  43  Ind.  859;  MarshaU  y. 
Uosmer,  4  Mass.  60. 

It  is  no  part  of  the  duty  of  a  deputy  sheriff 
to  make  representations  as  to  the  title  to  the 
property  he  sells  on  execution.  His  plain  dut^ 
IS  to  follow  the  commands  of  his  writ;  and  his 
statements  in  relation  to  the  titie  of  the  prop- 
erty are  not  within  the  scope  of  his  authority. 

In  this  case,  howeyer,*it  appears  that  the 
deputy  made  the  representations  in  good  faith, 
and  without  any  intention  of  deceiying  any 
person  thereby,  and  belieyin^  them  to  be  true. 

The  modem  doctrine  undoubtedly  is  that 
fraud  may  exist  without  knowledge  of  the  un- 
truth of  the  representations  made  to  induce  a 
party  to  enter  into  a  contract;  but  it  must  ap- 
pear that  such  representations  were  fraudulent 
Representations  made  for  an  honest  purpose, 
and  with  fair  reason  for  belieying  them  to  be 
true,  are  not  fraudulent,  although  it  may  turn 
out  that  they  were  not  true,  ^rnas  y.  Fri- 
day, 102  Ind.  129;  Watson  Coal  d  Min,  Od.  ▼. 
Oasteel,  68  Ind.  476. 

In  our  opinion,  it  does  not  appear  that  the 
representations  made  by  Harding  at  the  sher- 
iff's sale  were  fraudulent.  Fot  this  and  the 
reasons  stated  aboye  we  are  of  the  opinion  that 
the  appellee  Carter  is  not  liable  in  tDis  actioiL 

After  the  testimony  in  this  case  had  all  been  in* 
troduced,  the  appellant  offered  to  file  an  amend- 
ed second  para^ph  of  complaint,  which  the 
court,  on  obiection  made  by  appellees,  refused 
to  allow.  The  amended  secona  paragraph  of- 
fered by  appellant  is  set  out  in  a  proper  bill  of 
exceptions,  and  appears  to  be  a  complaint  seek- 
ing to  set  aside  the  sale  made  by  the  sheriff, 
on  substantially  the  facts  set  up  in  the  com- 
plaint in  this  cause. 

Had  the  court  permitted  appellant  to  file  this 
amended  paragraph,  it  would  haye  become 
necessary  to  make  issues  upon  it  The  mode 
of  trial  would  perhaps  haye  been  different  from 
the  one  just  closed;  and  the  execution  defend- 
ants, who  were  interested  in  maintaining  the 
credit  that  had  been  entered  by  reason  of  the 
sale  of  the  horse,  would  haye  been  entitled  to 
be  heard. 

We  do  not  think  the  court  erred  in  refusing 
to  allow  appellant  to  file  this  second  paragraph 
of  complaint  It  was  an  entire  change  in  the 
theory  of  the  appellant's  case. 

We  find  no  error  in  the  recoqd  for  which  the 
Judgment  below  should  be  reyeraed. 

Judgment  mfflrmstU 
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V. 

The  TRAVELERS  INSURANCE  CO., 

Appt, 

L  The  proTlsloii  Iq  aa  aoeident  insnrai&oe 
policy*  wbioh  ooTen  a  weekly  indemnity  for 
tnjurieB  not  resultinflr  in  death,  as  well  as  a  pay- 
ment in  ease  of  death,  that  the  inBuranoe  **shall 
not  extend  to  any  bodily  Injury  of  whloh  there 
shall  be  no  external  and  visible  iign  upon  the 
body,**  has  reference  to  a  claim  made  for  weekly 
indemnity,and  not  to  an  injury  resultin^r  in  death. 

t,  An  ezemptioB  flH>iii  liability  fbr  death 

from  'Mnhaling  of  gas,**  in  the  clause  of  an  acci- 
dent insurance  policy  declaring  that  no  liability 
shall  exist  where  the  injury  is  caused  *'by  the  tak- 
ing of  poison,  contact  with  poisonous  substances 
or  by  the  inhaling  of  gas,  or  by  any  surgical  opera^ 
Uon  or  medical  treatment,**  must  be  construed, 
in  the  light  of  the  context,  to  mean  a  voluntary 
and  intelligent  act  of  the  insured,  and  not  an  in- 
vcluntary  and  unconscious  act,  and  does  not  ex- 
empt the  company  from  liability  for  an  accident- 
al death  while  asleep  by  inhaling  air  filled  with 
illuminating  gas. 

8.  "Eztemalt  Tiolent  and  accidental 
means*^  within  the  meaning  of  an  accident  in- 
surance policy,  include  gas  in  the  atmosphere 
which  causes  the  death  of  a  person  who  breathes 
it  while  asleep. 


'SoTH,— Accident  fnsuranee;  condUiona  in  policy. 

Although  the  policy  only  insures  against  bodily 
injuries  effected  by  the  means  described,  ^Vithin 
the  intent  and  meaning  of  this  contract  and  the 
condition  hereunto  annexed,**  this  dees  not  change 
the  nature  of  the  conditions;  they  still  take  effect 
as  conditions.  Freeman  v.  Travelers  Ins.  Go.  4 
New  Eng.  Bep.  9SSL,  144  Mass.  572. 

Under  such  a  condition  the  death,  though  violent, 
must  still  fall  strictly  within  the  principal  terms  and 
be  caused  by  means  that  were  accidental  as  well 
as  violent;  and  an  internal  hurt  caused  by  a  hasty 
Jump  from  a  standing  car  at  a  station,  and  running 
a  distance,  is  without  the  scope  of  the  contract. 
Southard  v.  Kailway  Pass.  Assur.  Co.  84  Conn.  574. 
See  Blaokstone  v.  Standard  Ins.  Co.  poet,  48a. 

Where  the  policy  only  Insures  against  bodily  in- 
juries effected  by  the  means  described  in  the  con- 
tract, and  the  conditiona  annexed,  "that  insured 
shall  use  all  due  diligence  for  his  personal  safety 
and  protection,**  it  does  not  differ  in  its  character 
from  the  provision  in  life  insurance  policies,  that 
they  shall  be  void,  or  that  the  amount  insured  shall 
not  be  payable,  if  the  assured  shall  die  by  his  own 
hand.  The  burden  of  proving  the  breach  of  such  a 
provision  is  on  the  company.  Haskins  v.  Hamilton 
Mut.  Ins.  Co.  6  Oray,  4ffi;  Daniels  v.  Hudson  River 
F.  Ins.  Co.  12  Gush.  416, 4S»;  Pierce  v.  Gohasset  Mut 
F.  Ins.  Co.  U8  Mass.  672;  Mulry  v.  Mohawk  Valley 
Ins.  Co.  5  Gray,  541;  Uodsdon  v.  Guardian  L.  Ins. 
Co.  97  Mass.  144;  Cluff  v.  Mut  Ben.  L.  Ins.  Co.  13 
Allen,  808,  90  Mass.  817;  Jones  Mfg.  Co.  v.  Mfrs. 
Mut  F.  Ins.  Co.  8  Cush.  88;  Orrell  v.  Hampden  F. 
Ins.  Co.  18  Gray,  431;  Redman  v.  ^tna  Ins.  Co.  48 
Wis.  4BI;  Grangers  L.  Ins.  Go.  v.  Brown,  67  Miss.  80^ 
Germain  v.  Brooklyn  L.  Ins.  Go.  80  Hun,  686;  Camp- 
beU  V.  New  Bng.  Mut  L.  Ins.  Co.  06  Mass.  881. 

So  where  an  employ^  of  a  railroad  was  killed  by 
a  train  while  upon  the  track,  such  death  was 
covered  by  the  policy,  the  burden  of  proof  being 

3L.R.A. 


(March  5, 1880.) 

APPEAL  by  defendant,  from  an  order  of  the 
Qeneral  Term  of  the  Supreme  Ck)urt, 
Fourth  Department,  reversing  an  order  of  the 
Onondaga  Circuit  dismissinff  the  complaint  in 
an  action  upon  a  policy  of  life  insurance.  Af* 
firmed. 

The  case  is  sufficiently  stated  in  the  opinion. 

Mr.  Louis  Marshiul,  for  appellant: 

The  death  of  deceased  was  caused  by  the  in- 
haling of  gas,  within  the  meaning  of  the  policy. 

If  an  insurance  policy  in  plain  and  unambig- 
uous language  makes  the  observance  of  an 
apparently  immaterial  requirement  the  oondi- 
tfon  of  a  valid  contract,  neilher  courts  nor  ju- 
ries have  the  right  to  disregard  it  or  to  construe, 
by  implication  or  otherwise,  a  new  contract  in 
the  place  of  that  deliberately  made  by  the  par- 
ties. 

Dmght  V.  Oermania  L.  ln».  Co.  108  N.  Y. 
847;  Appleby  v.  Ait<yr  F.  Ins.  Co.  54  N.  Y.  258; 
Foot  V.  jmna  L.  Ins.  Co.  61 N.  Y.  571;  OraJiam 
V.  Fireman'9  Ins.  Co.  87  N.  Y.  09;  Armour  v. 
Transatl.  F.  Ins.  Co.  90  N.  Y.  460;  Mack  v. 
Bochesi&r  German  Ins.  Co,  106  N.  Y.  660. 

As  illustrating  the  manner  in  which  courts 
have  applied  similar  provisions  in  policies,  in 
accordance  with  the  language  employed,  ooo 

Dmght  V.  Oermania  Z.  Sis.  Co.  supra:  Sha- 
der  V.  Railway  Pass.  Assur.  Co.  66  N.  Y.  441; 
Bine  v.  Woolworih,  98  N.  Y.  75;  HiU  v.  HarU 


on  the  company  to  show  that  deceased  had  not  used 
**due  diligence"  for  his  personal  safety.  Freeman 
V.  Travelers  Ins.  Co.  4  New  Bng.  Bep.  821, 144  Mass. 
578. 

So  it  covers  a  death  caused  by  the  accidental  in- 
haling of  escaping  gas,  while  asleep  In  his  bed  at  a 
hotel.  The  words  ^inhaling  gas"  in  the  exception 
refer  only  to  the  use  of  gas  in  dentistry,  surgery  or 
other  similar  purpose.  U.  8.  Mut.  Accident  Asso. 
V.  Newman  (Va.)  8  S.  R  Bep.  806. 

It  covers  a  death  caused  by  the  exertion  of  con- 
trolling a  runaway  horse  or  by  fright  occasioned 
by  the  pern  of  the  situation.  McGlinchey  v. 
FideUty  ft  C.  Oo.  6  New  Eng.  Bep.  460, 80  Maine,  251. 

JCxtemol  vCsiMe  sCffn  of  fn^ury. 

Where  an  accident  insurance  policy  indemnify- 
ing against  injury  *Hhrough  external,  violent  and 
accidental  means,  further  provided  that  the  insur- 
ance shall  not  extend  to  any  bodily  injury  of  which 
there  shall  be  no  external  and  visible  sign  upon  the 
body  of  the  insured,**  the  External  and  visible 
sign  upon  the  body  of  the  Insured**  was  only  re- 
quired to  exist  in  cases  of  bodily  injuries  which  did 
not  result  in  death.  McOUnohey  v.  Fidelity  &  G. 
Oo.  supra.  f 

Bo  where,  after  a  runaway  horse  was  brought 
under  control,  the  occupant  of  the  carriage  was 
inunediately  taken  sick  and  died  within  an  hour, 
death  ensued  from  bodily  injuries  effected  through 
external,  violent  and  accidental  means,  within  the 
provisions  of  an  accident  Insurance  policy.   Ibid. 

Deaihfrfimchance  «oent,  out  of  usual  course. 

Where  the  policy  included  death  from  any  unex- 
pected chance  event  out  of  tiie  usual  course  of 
things,  it  coversa  death  produced  by  a  stroke  from 
the  handle  of  a  pitchfork  used  by  deceased  in  load- 
ing hay.  N.  A.  L.  ft  A*  Ins.  Oo.  v.  Burroughs,  68 
Pa.4& 

Where  insured  fell  In  a  fit  from  a  platform  of  a 


See  also  9  L.  R.  A.   G17:    11    L.  R.  A.  297,  564;  13  L.  R,  A.  114,  661;  2(1 
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ford  Accident  1m,  Oo.  22  Han,  187;  PdOoek  v. 
U,  8.  Mut,  Accident  Aseo.  102  Pa.  280;  Baylm 
T.  Iravelers  Ine,  Co,  14  Blatchf .  148;  Travelere 
Ins.  Oo.  T.  McConkey,  127  U.  8. 661  (82  L.  ed. 
808). 

The  phrase  "inhaling  of  gas"  or  "the  inhala- 
tion of  gas"  is  found  frequently  used  in  the  re- 
ports by  way  of  description,  m  its  eveiy-day 
sense,  to  refer  to  the  breathing  of  an  atmosphere 
charged  with  common  illuminating  gas  or  eases 
allied  to  it,  involuDtarily  and  unconsciously. 

See  Curran  v.  Warren  Ohem.  A  MFg,  Co.  86 

\¥.  Y.  670; 


N.  Y.  158;  CampbeU  y.  Seaman, 
Pa.  Lead  Co*s  App,  96  Pa.  116;  HoUy  y.  Boston 
Oa$  Light  Co.  8  Gray,  128;  Emerson  ▼.  LowU 
Oas  Light  Co.  8  Allen,  410:  JBhnerson  ▼.  LoweU 
Gas  Light  Oo.  6  Allen,  146 ;  Sunt  ▼.  Low- 
eU  Gas  Light  Co.  8  Allen,  170;  Smith  ▼.  Boston 
Gas  Light  Oo.  129  Mass.  818. 

The  death  of  plaintiJFs  intestate  was  not  oc- 
casioned by  booily  injuries,  received  through 
external  and  violent  means  within  the  meaning 
of  the  policv. 

See  Soutnard  v.  Railway  Pass.  Assur.  Oo.  84 
Conn.  574:  BiU  v.  Hartford  Accident  Ins.  Oo. 
22  Hun,  187;  PMock  v.  U.  S.  Mut.  Accident 
Asso.  102  Pa.  880;  Bayless  v.  Traisders  Ins.  Oo. 
14  Blatchf.  148;  Sinclair  v.  Maritime  Pass. 
Assur.  6(9.  8  £1.  &  1^1.  478. 

The  death  of  the  plaintifTs  Intestate  was  not 
occasioned  by  any  bodily  injury  of  which  there 
was  any  external  and  visible  sign  upon  the  body 
of  the  insured;  and  the  plaintiff  cannot  there- 
fore recover. 

Whitehause  v.  Travelen  Ins.  Oo.  7  Ins.  L.  J. 


28;  Barry  v.  D.  8.  Mut.  Accident  Asso.  28  Fed. 
Rep.  712, 14  Ins.  L.  J.  004, 605. 

Mr.  W.  S.  Andrews,  for  respondent: 

Mr.  Paul's  death  was  caused  by  external,  vio- 
lent and  accidental  means. 

See  Trew  v.  Railway  Pass.  Ins.  Oo.  7  Jur.  N. 
S.  878;  Reynolds  v.  Accidental  Ins.  Cb.  22  L.  T. 
N.  S.  820;  Winspear  v.  Accident  Ins.  Co.  L.  R. 
6  Q.  B.  Div.  42;  MarHn  v.  TraveUers  Ins.  Co.  1 
Post.  <fe  P.  505;  Reynolds  v.  I^itdbU  Accident 
Asso.  17  N.  Y.  S.  R.  887, 1  N.Y.  Supp.  788;  Mc- 
Glinehey  v.  Fidelity  dbO.Oo.SO  Maine.  251,  6 
New  Eng.  Rep.  450;  88  Alb.  L.  J.  259;  Bacon  v. 
U.  8.  Mut.  Accident  Asso.  44  Hun,  599;  MaUory 
V.  Trawlers  Ins.  Co.  47  N.  Y.  52. 

The  provision  that  the  insurance  shall  not 
cover  any  bodQy  injury  of  which  there  shall  be 
no  external  and  visible  signs  upon  the  body  of 
the  insured,  applies  only  to  cases  of  non  fatal 
injury. 

MaUory  v.  TraveHers  Ins.  Oo.  supra. 

Death,  such  as  is  shown  in  this  case,  is  not 
death  by  "inhaling  ns"  within  the  meaning 
of  this  policv.  If  there  is  any  ambiguity  or 
uncertamty  in  the  words,  the  construcaon  most 
favorable  to  the  insured  must  be  given. 

Hoffman  v.  JSItna  F.  Ins.  Co.  82  N.  Y.  405; 
Oolt  V.  Phanix  F.  Ins.  Co.  54  N.  Y.  595;  DiUeber 
V.  Home  L.  Ins.  Co.  69  N.  Y.  256. 

The  interpretation  to  be  given  a  clause  can 
often  be  determined  by  the  meaning  and  scope 
of  clauses  which  surround  it.  "I^scitur  a  so- 
cii^'  is  a  rule  of  law  as  weU  as  a  rule  of 
ethics. 

Wak^flM  V.  Fargo,  90  K  Y.  218. 


railway  station  and  was  run  over  and  killed  by  the 
tndn,  it  was  within  the  poUoy— notwithstandln^r  it 
expressly  ezoepted  death  arisinflr  from  flta  or  other 
diseases.  Lawrenoe  v.  Aooideatal  Ins.  Go.  L.  B.  7 
Q.B.Div.aft. 

Where  insured  voluntarily  used  olnbs  for  exercise 
In  the  usual  way  and  no  unusual  oironmstance  oo- 
ourred,  an  injury  while  so  usin^  is  not  produced  by 
accidental  means.  It  would  require  some  unfore- 
seen or  unexpected  ciroumstances  to  so  obstruct 
the  exercise  as  to  produce  an  involuntary  move- 
ment to  occasion  the  injury  to  make  it  the  result  of 
accident   McOEffthy  v.  Traveleis  Ins.  Oo.  8  BisB. 

Boe. 

Where  the  policy  insured  against  death  **caused 
by  acddent  while  traveling  by  public  or  private 
conveyance  provided  for  the  transporatlon  of  pas- 
sengers,**  the  heirs  of  an  engineer,  killed  on  his 
own  looomotive,  could  recover.  Brown  v.  Bailway 
FasB.  AsBur.  Oo.  45  Mo.  SS31. 
Where  the  policy  covered  bodily  injuries  accident- 
ally received  while  riding  in  a  pubbc  convey- 
ance, and  insured  was  thrown  from  a  train  by  being 
Jostled  by  another  passenger  while  standing  on  a 
platform,  against  the  known  rule  of  the  company, 
he  could  not  recover.  Bon  v.  Bailway  Pass.  Assur. 
Oo.  66  lowa,  064. 

ProdTfmate  cause  of  im^ra  or  death. 

Where  a  policy  provides  that  the  insurance  shall 
not  extend  to  any  case  **  except  the  injury  is  the 
proximate  and  sole  cause  of  the  disability  or 
death; "  and  the  evidence  shows  that  the  deceased 
was  found  dead  in  a  plunge  bath  m  almost  a  stand- 
ing position;  and  the  physician  testiHed  that  the 
entrance  into  the  bath  in  question  of  one  in  the 
then  condition  of  the  deceased  would  be  likely  to 
result  in  an  epileptic  attack,  and  that  the  abrasion 
between  the  eyes  and  the  bruise  on  the  side  of  the 
head  was  not  sufficient  to  have  caused  death— there 
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can  be  no  recovery  under  the  policy.  Tennant  v. 
Travelers  Ins.  Oo.  81  Fed.  Bep.  888;  Winspear  ▼.  Ao- 
ddent  Ins.  Oo.  L.  B.  6  Q.  B.  Div.  48. 

That  injuries  received  from  an  accident  result  in 
apoplexy  which  causes  the  death  does  not  make  the 
acddent  any  less  the  cause  of  death.  National  Ben. 
Asso.  V.  Grauman,  5  West  Bep.  818, 107  Ind.  888, 

8tipulation»  and  exeepUons. 

When  a  stipulation  or  exception  In  a  policy  is  cap* 
able  of  two  meanings,  the  one  most  favorable  to  the 
insured  is  to  be  adopted.  Allen  v.  St  Louis  Ins.  Oo. 
86  N.  Y.  473;  Western  Ins.  Oo.  v.  Oropper,  88  Pa.  861; 
Wood,  Ins.  8 141;  May,  Ins.  t  178;  Fowkes  v.  Man- 
chester ft  L.  L.  Assur.  ft  Loan  Asso.  8  Best  ft  8. 917; 
Phoenix  Ins.  Oo.  v.  Slaughter,  79  U.  8. 18  WalL  404 
(80  L.  ed.  444);  Bartlett  v.  Union  Mut  F.  Ins.  Oo.  46 
Maine,  600;  Wilson  v.  Conway  F.  Ins.  Oo.  4  B.  L 156. 

ProhSMUd  employment. 

Where  the  policy  was  forfeited  in  case  the  insured 
entered  into  military  or  naval  service  without  con- 
sent of  the  company,  one  employed  in  the  army, 
building  bridges,  was  not  in  the  prohibited  service 
and  could  recover.  Wdts  v.  Oonnectiout  Mut  L. 
Ins.  Oo.  48  N.  T.  84. 

VoUuntcury  expoeure  to  unneeeesary  damoeir. 

A  provision  that  the  insurance  **shall  not  extend 
to  any  case  where  death  or  injury  may  have  hap- 
pened in  consequence  of  voluntary  exposure  to 
unnecessary  danger,"  indudes  walking  or  being  on 
the  roadbed  or  bridge  of  any  railway.  Burkhard 
V.  Travders  Ins.  Co.  108  Pa.  868. 

Voluntary  exposure  must  be  intentional,  and 
must  be  that  which  ordinary  prudence  would  pro- 
nounce dangerous.    Ibid. 

Falling  and  being  injured  while  attempting  on  a 
dark  and  rainy  night  to  cross  a  railroad  trestle  Is 
within  the  condltioq  avoiding  the  policy  for  'Vc*l- 


See  also  28  L.  R.  A.  78;   36  L.  R.  A.  52. 
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Gray*  J,,  delivered  the  opinion  of  the 
court: 

This  record  contains  no  other  evidence  or 
proofs  than  are  embodied  in  a  paper  entitled 
**  Statement  of  facts  and  stipulation  of  attor- 
neys/' whidi  was  sabmltted  by  the  counsel  to 
,  the  trial  Judge.  Upon  this  stipulation  the  trial 
'  ludge  found,  among  others,  the  following  as 
facts: 

"  That  on  December  8,  1884,  and  during  the 
continuance  of  the  said  certificate  or  nolicy  of 
insurance,  the  said  Matthew  L.  Paul  oied;  that 
at  the  time  of  his  death  he  was  stoppin^^  a 

guest  at  the  Sturtevant  House,  in  Kew  x  ork 
ity;  that  he  went  to  his  room  in  said  hotel  be- 
tween 10  and  11  o'clock  P.  M.  of  December  2, 
1884;  that  some  time  after  he  went  to  his 
room,  the  gas  therein  became  turned  on;  that 
at  about  2  o'clock  of  December  8, 1884,  the  said 
Paul  was  found  dead  in  his  bed;  that  the  room 
was  tightly  closed,  and  the  atmosphere  therein 
was  filled  with  illuminating  gas;  that  the  said 
Paul  lay  on  his  bed  like  a  man  asleep,  without 
any  outward  indications  that  he  was  dead,  and 
without  any  external  or  visible  signs  of  injury 
upon  his  body;  that  the  death  of  said  Paulwas 
caused  by  his  breathing  the  atmosphere  of  said 
room,  full,  as  aforesaid,  of  illuminating  gas." 

And  the  judge  also  found  as  a  fact  "tnat  the 
death  of  said  Paul  was  occasioned  by  accident- 
al means." 

The  defendant  resists  a  recovery  upon  the 
policy  of  insurance,  on  the  ground  uiat  the  de- 
ceased came  to  his  death  by  the  inhaling  of 
gas,  within  the  meaning  of  the  policy,  and 
from  such  a  cause  of  death  no  right  of  action 
arises. 

The  sole  question  presented,  therefore,  is  as 


to  the  proper  interpretation  of  the  policy  of  in- 
surance issued  to  the  plaintiff's  intestate.  By 
its  provisions,  the  person  insured  is  indemni* 
fied,  in  a  certain  sum  per  week,  **agfdnst  loss 
of  time,  not  exceeding  twenty- six  consecutive 
weeks  from  the  happenlDg  of  such  accident  and 
injiuy  as  shall,  independently  of  all  other 
causes,  immediately  and  whoAy  disable  and 
prevent  him  from  the  prosecution  of  any  and 
every  kind  of  business  by  reason  of  bodily  in- 
juries .  .  .  through  external,  violent  and  acci- 
dental means;  or,  m  the  event  of  death,  occa- 
sioned by  bodily  injuries  received  as  aforesaid, 
when  resulting  within  ninety  days  from  the 
happening  thereof,  and  in  sucn  event  only,  will 
pay  the  sum  of  $8,000  .  .  .  provided,  always, 
that  this  insurance  shall  not  extend  to  any  bodily 
inJuiT  of  which  there  shall  be  no  external  and 
visible  sign  upon  the  body  of  the  insured  .  .  • 
nor  to  any  death  or  disability  which  may  have 
been  caused  ...  by  hernia,  bodily  infirmities 
.  .  .  nor  by  the  takmg  of  poison,  contact  with 
poisonous  substances,  or  inhaling  of  gas,  or  by 
any  surgical  operation,  or  medical  treatment; 
nor  to  any  case  except  where  the  injury  Is  the 

Sroximate  and  sole  cause  of  the  disability  or 
eath,"  etc. 

With  creat  in^uuity  and  ability  the  counsel 
for  the  litigants  have  argued  in  support  of  their 
respective  positions— the  one,  that  Paul's  death 
was  the  result  of  an  accidental  cause,  which 
was  covered  by  the  fair  and  reasonable  inter- 

gretation  of  this  policy;  and  the  other,  that,  by 
inguage  clear  and  unambiguous,  which  leaves 
no  office  for  interpretation  to  perform,  such  a 
death  was  expressly  excepted  in  the  instrument 
of  insurance.  A  careful  consideration  of  this 
instrument,  and  of  the  scope  and  design  of  its 


untary  exposure  to  imneoeBsary  danger.*'   Travel- 
era  Ins.  Go.  V.  Jones,  7  S.  B.  Rep.  88w 

The  question  whether  the  death  of  the  Insured 
was  caused  by  his  wUIful  exposure  to  an  unneces- 
sary danger  or  perO  Is  a  question  of  fact  for  the 
jury.  Travelers  Ins.  Ca  v.  Beaver,  86  U.  B.  19  WaU. 
681  (28  L.  ed.  IW). 

JntentioiMil  <f|fur<e8  IMCoted. 

An  exception,  of  Intentional  injuries  Inflicted  by 
the  insured  or  any  other  person,  includes  death  by 
anBaaalnatlon  for  purposes  of  robbery;  and  no  re- 
covery can  be  had  on  such  policy  in  case  of  such  a 
death.  Hutohcraft  v.  Travelera  Ins.  Co.  (Ky.)  £8 
Am.  Law  Beg.  42. 

An  injury  Intentionally  inflicted  by  another,  but 
without  fault  on  the  part  of  the  injured,  is  an  ac- 
cidental injury  within  a  benefit  relief  law  for  inju- 
ries received  by  ^disease  or  accident.**  Supreme 
GouncO,  O.  0.  F.  v.  Qarrigus,  1  West.  Bep.  861,  104 
Ind.188. 

The  design  intended  by  the  terms  of  the  policy 
must  be  that  w&loh  Intended  the  actual  result 
accomplished,  and  not  the  design  of  the  act  Itself, 
which  act  resulted  in  the  kllling  of  one,  contrary  to 
the  decdgn  of  the  act  Utter  v.  Travelera  Ins.  Go. 
(Mich.)  9  West  Bep.  106. 

80,  where  a  deserter  in  trying  to  evade  arrest  is 
shot  by  his  superior  officer,  the  questions  whether 
the  shooting  was  designed,  and  whether  the  insured 
was  doing  an  unlawful  act  were  for  the  Jury  to  de- 
termine.  IMd. 

Defense  to  actum* 

The  insurer  should  allege  and  prove  the  want  of 
compliance  with  any  particular  condition  on  which 
it  relies.  Freeman  v.  Travelera  Ins.  Co.  i  New  Bug. 
Bep.  ea,  144  Mass.  672. 

8L.R.A. 


In  an  action  upon  a  poUcy  which  contains  many 
provisos  and  conditions,  there  is  a  practical  wis* 
dom,  which  courts  have  reoognlaed,  in  compelling 
the  Insurance  company  to  allege  and  prove  the  want 
of  compliance  with  any  particular  proviso  or  con* 
dition  on  which  it  relies.  Piedmont  &  A.  L.  Ins.  Co. 
V.  Bwlng,  OS  U.  8.  877  (28  L.  ed.  610);  Freeman  v. 
Travelera  Ins.  Co.  mtpro. 

Evidence  in  aeiUm, 

The  contents  of  an  application  for  insurance  are 
provable  by  secondary  evidence;  and  a  paper  which 
purported  to  be  a  copy  of  the  application,  and 
which  contained  printed  questions  and  written  an- 
swera  thereto,  produced  by  a  witness,  were  admissi- 
ble in  evidence ;  and  oral  evidence  of  the  contents 
of  the  written  answera  was  competent  to  prove  such 
answers.  Williamson  v.  Cambridge  B.  Co.  8  New 
Bug.  Bep.  760, 144  Mass.  14B. 

Under  the  provision  of  a  policy  that,  if  the  as- 
sured sustains  bodily  injury  disabl  ng  him  from  the 
proeecution  of  business  pertaining  to  the  occupa- 
tion under  which  he  is  Insured,  a  certain  Indemnity 
shall  be  paid  him,  he  need  not  prove  t^at  his  Injury 
disabled  him  to  such  an  extent  that  he  had  no  phys- 
ical ability  to  do  what  was  necessary  to  be  done  in 
proeecution  of  businesB ;  it  is  sufficient  If  he  satis- 
fies the  Jury  that  the  injury  required  him  to  desist 
from  his  labors.  Toung  v.  Travelera  Ins.  Co.  6  New 
Bng.  Bep.  482, 80  Maine,  244. 

Insurance  clauses  requiring  direct  and  positive 
proof  that  death  was  caused  by  external  violence 
and  accident  and  was  not  the  result  of  design, 
either  of  the  assured  or  of  any  other  person,  cannot 
control  the  action  of  the  court  In  the  admission  of, 
or  effect  given  to,  evidence.  Utter  v.  Travelera  Ins. 
Co.  (Mich.)  9  West  Bep.  106b 
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provisions,  leads  us  to  the  conclusion  that  the 
appellant  must  fail  in  its  contention. 

At  the  foundation  lie  the  facts,  conceded  and 
found,  that  there  was  a  death  caused  hy  acci- 
dental means,  and  that  the  accidental  means 
were  the  decedent's  "breathing  the  atmosphere 
of  the  room  full  of  iUuminating  gas." 

The  absence  of  any  external  and  visible  sign 
upon  the  body  of  Uie  insured  presents  no  em- 
barrassment. We  do  not  understand  the  clauses 
of  this  agreement  to  require  such  a  sign  as  a 
prerequisite  to  the  right  of  recoveiy  in  case  of 
death.  We  consider  that  point  of  construction 
to  have  been  covered  l^  the  decision  of  this 
court  in  MaUory  v.  Tratders  Insurance  Com- 
pany,  47  N.  Y.  52. 

In  that  case  the  body  of  the  deceased  was 
found  in  a  pond.  The  policy  was  one  embrac- 
ing causes  only  where  the  death  was  caused 
by  an  injury  received  from  an  accident,  and 
contained  this  clause: 

*'  Provided,  always,  that  no  claim  shall  be 
made  under  this  policy  by  the  insured  in  re- 
spect of  any  injury,  unless  th^  same  shall  be 
caused  by  some  outward  and  visible  means," 
etc. 

Grover,  J,,  delivering  the  opinion  of  the 
court,  held:  "  The  construction  put  upon  the 
contract  in  the  charge  was  correct.  That  con- 
struction was  that  the  terms  'outward  and  visi- 
ble means'  applied  only  to  injuries  not  caudog 
death  in  three  months,  but  to  such  only  as  en- 
titled the  deceased  to  certain  sums  from  the 
company  during  their  continuance,  as  provid- 
ed by  the  policy." 

In  the  present  policy  the  proviso  that  the  in- 
surance shall  not  extend  to  any  bodily  injury 
of  which  there  shall  be  no  external  and  visible 
sign  upon  the  body  of  the  insured,  clearly  has 
reierence  to  a  claim  made  under  it  for  the  week- 
ly indemnitv.  Such  a  provision,  obviously, 
was  designed  as  a  proper  precaution  to  guard 
the  company  against  a  liability  upon  a  fraudu- 
lent claim  oy  the  insured  for  indemnitv  for 
bodily  injuries,  of  which  the  only  evidfence 
might  be  the  word  of  the  person. 

This  policy,  like  any  other  contract  between 
parties,  is  to  be  construed,  not  merely  by  the 
letter,  but  by  the  spirit.  We  must  read  it  in 
connection  with  the  whole  subject  matter  to 
which  it  relates,  and  give  to  lans^ge  its  ordi- 
nary and  natural  meaning.  If,  then,  the  inten- 
tion of  the  parties  becomes  manifest,  such  in- 
tention must  prevail. 

Now,  what  was  the  case  here  of  these  par- 
ties? The  deceased  desired  to  secure  a  pecun- 
iary indemnity  against  accidents  which  would 
disable  him  m>m  the  prosecution  of  bis  busi- 
ness, or  which  would  result  in  his  death;  and, 
in  consideration  of  what  he  pays,  the  company 
agrees  to  so  indemnify  him,  but  limits  its  lia- 
bility to  cases  of  pure  accident,  happening 
through  external  and  violent  agencies,  and  not 
made  possible  by  the  exposure  of  the  individ- 
ual to  the  action  of  the  elements  or  weather;  to 
wars,  or  popular  tumults;  to  the  dangers  of  cer- 
tain occupations  mentioned;  to  the  results  of 
engaging  m  certain  sports  or  adventures,  or  of 
his  misconduct  or  unlawful  act.  It  excludes 
injuries  and  death  resulting  from  intentional 
or  suicidal  acts;  or  from  voluntary  and  con- 
scious and  unnecessarv  exx)osure  to  perils  and 
risks.    It  excludes  injuries  resulting  from  oon- 
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stitutional  infirmities  and  disease  in  an/  form, 
and  death  or  disabilities  which  result  from  mod' 
ical  or  surgical  treatment;  from  the  taking  of 
poison,  and  from  the  contact  with  poisonous 
substances. 

But,  in  expressing  its  intention  not  to  be 
liable  for  death  from  "  inhaling  of  gas,"  the 
company  can  only  be  understMxl  to  mean  a 
voluntary  and  intelligent  act  by  the  insured, 
and  not  an  involuntfrv  and  unconscious  act. 
Read  in  that  sense,  and  in  the  light  of  the  con- 
text, these  words  must  be  interpreted  as  hav- 
ing reference  to  medical  or  surgical  treatment, 
in  which  ex  vi  termini  would  oe  included  the 
dentist's  work,  or  to  a  suicidal  purpose. 

Of  course,  the  deceased  must  have,  in  a  cer- 
tain sense,  inhaled  gas;  but,  in  view  of  the 
finding  that  the  death  was  caused  by  accident- 
al means,  the  proper  meaning  of  words  com- 
pels, as  does  the  logic  of  the  thing,  the  conclu- 
sion that  there  was  not  that  voluntary  or  con- 
scious act  necessarily  involved  in  the  process 
of  inhaling. 

An  accident  is  the  happening  of  an  event 
without  the  aid  and  the  aecdgn  of  the  person, 
and  which  is  unforeseen.  The  finding  itself 
defines  the  cause  of  death  as  the  breathing  of 
the  atmosphere  of  the  room  full  of  illuminating 
gas.  To  inhale  gas  requires  an  act  of  volition 
on  the  person's  part  before  the  dan^r  is  in- 
curred. Poison  may  be  taken  by  mistake,  or 
poisonous  substances  may  be  inadvertently 
touched;  but,  whatever  the  motive  of  the  in- 
sured, his  act  precedes  either  fact.  I  agree 
with  the  counsel  of  the  respondent  in  his  sug- 
gestion that  if  the  exception  is  to  cover  all  cases 
where  death  is  caused  by  the  presence  of  gas, 
there  would  be  no  reason  for  using  the  word 
inhale. 

If  the  policy  had  said  that  it  was  not  to  exv 
tend  to  any  death  caused  wholly  or  in  part  by 
gas,  it  would  have  expressed  precisely  what 
the  appellant  now  says  is  meant  by  the  present 

Sbrase,  and  there  could  have  been  no  room  for 
oubt  or  mistake. 

Policies  of  insurance  are  to  be  liberally  con- 
strued, and,  as  in  all  contracts,  conditions  are 
to  be  construed  strictly  acainst  those  for  whose 
benefit  they  are  reserved.  Gatlin  v.  Spring- 
field F.  Ins,  Co.  1  Sumn.  440. 

In  their  construction  their  words  should  be 
taken  in  that  sense  to  which  the  apparent  ob- 
ject and  intention  of  the  parties  limit  them,  and 
which  is  to  be  gathered  from  the  surrounding 
clauses,  and  from  all  the  parts  of  the  instru- 
ment. Teaton  v.  Fry,  9  U.  S.  6  Cranch,  335 
[3  L.  ed.  117];  White  v.  Huds(m  River  Ins.  Co. 
15  How.  Pr.  288;  Hoffman  v.  JEtna  Ins,  Co. 
82  N.  Y.  405. 

It  is  an  accepted  canon  of  interpretation  that 
if  there  is  any  uncertainty  as  to  whether  ^ven 
words  were  used  in  an  enlarged  or  restricted 
sense,  that  construction  should  be  adopted 
which  is  most  beneticial  to  the  covenantee.  Doe 
V.  Dix&n,  9  East,  15;  Marvin  v.  Stone,  2  Cow. 
806 

To  hold  that  the  death  of  plaintiif's  intesUte 
was  caused  by  the  inhaling  of  gas,  withiu  the 
meaning  of  this  policy,  would  be  to  construe 
its  terms  contrary  to  the  usual  import  of  lan- 
guage, and  in  fact  to  hold  against  the  finding 
that  the  death  was  not  accidental. 

As  to  the  point  raised  by  the  appellant  that 
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the  death  was  Dot  caused  hj  exteroal  and  vio- 
lent means,  within  the  meaning  of  the  policy^, 
we  think  it  a  sufficient  answer  that  the  gas  in 
the  atmoephere,  as  an  eztenial  cause,  was  a 
violent  agency,  in  the  sense  that  it  worked 
upon  the  intestate  so  as  to  cause  his  death. 
That  a  d^th  is  the  result  of  accident,  or  is  un- 
natural, imports  an  external  and  violent  agency 
as  the  cause.  The  cases  collated  on  the  re- 
spondent's brief  sufficiently  establish  that  as 
a  proposition.  Treu>  v.  Bailteap  Psui,  Ins,  Co, 
7  Jur.  N.  8.  878;  BeynokU  v.  Accidental  Ins. 
CoT  23  L.  T.  N.  8.  820;  McOlinchey  v.  Fidaity 
itCCh.eO  Maine,  251, 6  New  Eng.  Bep.  460. 
The  case  of  HiU  v.  Hartford  Accident  Ins, 
Co.  22  Hun,  187,  cited  by  appellant,  was  that 
of  a  physician's  death  from  dnnking  by  mistake 
water  irom  a  goblet  in  which  was  some  poison. 
It  was  held,  by  a  divided  court,  that  the  injury 


was  not  effected  through  external  and  violent 
means  withing  the  meaning  of  similar  provis- 
ions of  a  policy.  We  cannot  approve  of  the 
reasoning  of  the  court,  and  agree  with  the  gen- 
eral term  opinion  in  this  case,  that  the  rule 
there  laid  down  was  too  strict. 

In  McGlinchey  v.  Fidelity  iSfO.Oo.&O  Maine, 
251,  6  New  Eng.  Rep.  450,  the  Supreme  Court 
of  Maine  held  similar  views  of  construction  of 
an  accident  policy,  and  rested,  among  other 
authorities,  upon  the  general  term  opinion  in 
this  case. 

77ie  order  of  the  General  Term  should  be  (tf- 
flrmed,  and  judgment  absolute  should  be  ordered 
infcnor  of  the  plaintiff,  under  ifie  dtfendanffs 
stipulation.* 

All  concur,  except  Rufl^r»  Oh.  J,,  and  An* 
drews»  J*.,  not  voting. 
46ee  45  Hon,  81& 
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0.  E.  YOUMANS,  Appt., 
«. 

F.  W.  WAGENER  etal,  Bespts. 
(...-B.  a.—) 


On  »  eoBveyaooe  In  Ibe  simple  to  a 
married  woman  of  land  purchased  bjr 
a  third  person  on  eveention  a^^ainst 
her  husband*  an  inchoate  rlffht  of  dower 
therein  becomes  merged  tn  the  fee;  and  if  she 
conveys  the  land  she  cannot  oiaim  dower  therein 
after  the  death  of  her  husband. 

(March  7. 1880.) 

APPEAL  by  demandant,  from  a  Judgment 
of  the  Common  Pleas  Circuit  Court  of 
Hampton  County  reversing  a  Judgment  of  the 
Probate  Court  in  favor  of  demandant  in  pro- 
ceedings to  establish  an  alleged  dower  right 
Aj^yned, 

*The  case  sufficiently  appears  in  the  opinion. 

Mr.  JBL  M.  Yonmans,  for  appellant: 

Under  our  statue,  the  only  way  that  a  widow 
can  renounce  or  release  her  dower  is  by  the 
form  and  in  the  manner  prescribed  by  sta^ 
nte.  A  privv  examination  of  the  wife  is  a  con- 
dition precedent  to  an  effectual  renunciation  of 
dower. 

Townsend  v.  Brown,  16  8.  C.  92. 

Mr,  James  W.  Moore  for  respondents. 

Simpson*  Oh,  J.,  delivered  the  opinion  of 
the  court: 

This  appeal  involves  the  question  whether 
the  appellant  is  entitled  to  dower  in  certain  real 
estate,  denied  her  by  the  Circuit  Court  for 
Hampton  Counlr,  on  appeal  from  the  probate 
court,  which  had  decreed  for  her.  The  follow- 
ing seem  to  be  the  facts  upon  which  the  claim 
was  made: 

The  husband  of  the  demandant  owned  the 
tract  of  land  in  question  during  the  coverture, 
and  during  said  coverture  it  was  sold  at  sheriffs 
■ale  under  execution  against   said   huslmnd. 

NorF.>-Ree  OBllahan  v.  Boblnson*  post, , 
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Afterwards  and  still  durin/r  the  coverture,  the 
purchaser  at  said  sale  sold  and  conveved  the 
land  to  the  demandant,  who  conveyed  to  the 
defendants  F.  W.  Wagener  &  Co.  After  this 
sale  the  husband  died;  and  the  appellant  in* 
stituted  the  proceedings  below  in  the  probate 
court  demanding  dower  therein. 

The  probate  court,  as  stated  above,  sustained 
the  claim,  but  on  appeal  to  the  circuit  court 
this  decree  was  overruled.  His  Honor,  Jttdge 
Pressley,  holding  that,  the  demandant  having 
become  the  owner  in  fee  simple  of  the  land, 
her  estate  in  dower  became  merged  therein, 
and  that  in  conveying  to  Waerener  &  Co.  she 
conveyed  an  absolute  estate,  free  from  the  in- 
cumbrance of  dower.  He  therefore  reversed 
the  judgment  of  the  probate  court. 

The  appeal  assails  this  ruling  as  error,  and 
the  respondent  defends  the  judgment  below, 
first,  on  the  ground  upon  which  "it  is  based  by 
the  Circuit  Judge  above,  to  wit,  merger;  and 
secondly,  he  urges  in  the  argument  the  doctrine 
of  estoppel  as  sufficient  to  sustain  said  judg- 
ment. 

When  a  greater  and  a  less  estate  meet  in  the 
same  person  without  any  intermediate  estate 
the  less  estate  is  merged  in  the  j^rcater,  or,  to 
use  the  language  of  the  old  law,  is  "drowned" 
and  ceases  to  exist.    This  is  merger. 

2  Rapalje  &  L.  Law  Diet.  815;  Mangum  v. 
Piester,  16  8.  C,  816. 

So,  too,  by  operation  of  law,  where  one  right 
unites  in  the  same  person  with  another  right  of 
greater  le^  worth,  the  first  right  is  extin- 
guished. For  instance,  where  one  acquires  a 
remedy  or  security  of  a  higher  nature,  in  legal 
estimation,  than  the  one  he  already  possesses 
for  the  same  right,  then  his  remedies  in  respect 
of  the  minor  ri^ht  or  security  merge  in  those  at- 
taching to  the  higher  one.  An  instance  is  abond 
taken  for  a  sim^e  contract  debt,  or  a  bond  re- 
duced to  Judgment — the  principle  in  all  these 
cases,  both  as  to  the  merger  of  estate  and  the 
extinguishment  of  rights,  being  that  the  larger 
estate  or  right  of  which  the  partv  becomes  pos- 
sessed puts  him  in  possession  of  the  lesser  as 
completely  as  though  it  had  been  enforced  by 


See  also  6  L.  R.  A.  371. 
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itself ,  and  therefore  there  is  no  longer  any  reason 
to  claim  it. 

Now  it  is  true  that  in  the  case  before  ns  there 
is  no  union  of  two  estates  (an  inchoate  right  of 
dower  not  being  an  estate),  nor  is  there  a  coin- 
ciding of  two  rights,  in  the  sense  referred  to 
above;  the  ciaim  for  dower  bein^  a  mere  in- 
choate  right  and  the  estate  a  fee  simple  estate. 
There  is  therefore  technically  no  merger  of  es- 
tates or  of  rights. 

But  the  principle  upon  which  it  has  been 
established  that  a  merger  in  such  cases  takes 
place  is  present  here.  The  demandant,  when 
she  purchased  the  land,  became  the  owner  in 
fee,  with  an  incumbrance  of  an  inchoate  right 
of  one  third  to  herself,  as  dower.  Had  her 
huslMUid  been  dead  at  that  time  and  her  right 
to  dower  been  consummated,  there  is  no  doubt 
but  that  the  dower  would  have  been  merged, 
drowned  in  the  fee,  because  the  fee  would 
have  given  her  possession  of  the  dower  as  well. 
Why  not,  then,  the  same  result  as  to  her  in- 
choate right? 

This  is  a  new  case,  it  is  true,  no  question  of 
dower  having  ever  been  before  this  court,  or 
courts  elsewhere,  upon  the  precise  state  of  facts 
here,  so  far  as  our  researches  have  gone,  or  so 
far  as  references  of  counsel  have  been  made. 
In  the  absence  of  all  authority  upon  the  pre- 
cise point  involved,  we  conclude,  from  the 
analo|;y  of  merger  established  as  above,  that 
His  Honor  was  correct  in  holding  that  mer^r 
had  taken  place  here,  and  that  in  conveymg 
the  land  in  question  to  F.  W.  Wagener  &  Co. 
she  conveyed  an  absolute  estate  free  from  the 
incumbrance  of  dower. 

As  to  the  question  of  estoppel.  His  Honor 
below  did  not  in  terms  express  himself  upon 
that  subject;  and  the  respondent  not  having 
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given  notice  that  he  would  claim  to  support 
me  decree  upon  that  eiound,  it  is  not  properly 
before  us;  and  even  if  it  was,  it  would  be  un- 
necessary to  consider  it,  as  the  decree  must  be 
affirmed  upon  the  ground  already  stated.  It 
does  not  need  the  estoppel. 

It  is  the  Judgment  of  this  court  that  thejudq- 
ment  of  the  Oimiit  Court  be  affirmed.  Let  this 
be  certified  to  the  Probate  Court  for  Hampton 
County. 

MeCK>waa»  J.: 

1  concur.  ^ 

Melver,  J.,  concurring: 

I  concur  upon  the  ground  that  the  warranty 
in  the  deed  to  Wagener  &  Co.  operated,  by  way 
of  estoppel,  as  a  conveyance  of  the  subsequent- 
Iv  vested  estate  of  dower,  upon  the  well  settled 
doctrine  that  where  one  conveys  an  eslate.with 
warranty,  to  which,  at  the  time,  he  has  no  title, 
or  a  defective  title,  and  subsequently  acquires 
a  good  and  complete  title,  such  title  passes  to 
the  grantee  through  the  estoppel  raised  by  the 
warranty.  Wingo  v.  Parker,  19  B.  C.  16,  and 
cases  there  dted. 

In  the  case  of  Towneend  v.  Brown,  16  S.  C. 
91,  cited  by  appellant,  the  deed  contained  no 
clause  of  warranty,  but  was  a  simple  quitclaim 
deed;  and  hence  that  case  is  not  applicable. 

It  does  not  seem  to  me  that  we  are  precluded 
from  considering  this  question  by  reason  of  the 
omission  of  counsel  for  respondents  to  give 
notice  as  required  by  the  proper  practice,  that 
he  would  endeavor  to  sustam  me  judgment 
below  on  this  ground;  for  this  question  was 
distinctly  made  in  the  appeal  from  the  decree 
of  the  Judge  of  Probate;  and  therefore  it  is  one 
of  the  que^ons  "fairly  arisine  upon  the  rec- 
ord of  the  case,''  and  was  in  lact,  argued  by 
counsel  for  appeUant. 
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WESTERN  UNION  TELEGRAPH  CO. 

9. 

The  MAYOR  etc.  OF  NEW  YORK,  Jacob 
Hess  et  al,,  Composing  Board  of  Electrical 
CoDtroL 

( Fed.  Bap ) 

L  State  legiilation  eompelliiiff  electrie 
ifAi't»  in  the  Btreots  wt  a  cSy  to  be 
plaeed  under  the  sorflMse  of  the  streetsy 

although  8uoh  streets,  beinflr  letter  carrier  routes, 
are  all  poet  roads.  Is  an  exerolse  of  police  power, 
and  is  not  an  unlawful  attempt  to  regulate  com- 
merce  or  an  invasion  of  the  rights  of  a  telegraph 
company  as  a  business  agency  of  the  general  gov> 
emment  under  the  Act  of  Congress  of  July  24, 
1806  (U.  8.  Bev.  Stat  title  86),  to  operate  its  lines 
on  **any  post  road  of  the  United  States.** 

t.  ThepiiTile^of  ateleg^raph'eompaiijry 
whicSi  is  a  buflineee  agency  of  the  sen- 
eral  (^Temment*  to  maintain  ite  mres 
along^  the  straetnre  of  an  elerated 
railroad  in  the  streets  of  a  city,  such  railroad 
being  an  independent  post  road  of  the  United 
States,  cannot  be  destroyed  by  state  legislation. 

8.  A  statute  eonllrming  a  contract  between 
oommissioners  for  placing  electric  wires  under 
ground,  and  a  subway  company,  to  lay  subways 
for  such  wires  is  none  the  less  an  exercise  of  po- 
lice power  because  it  gives  to  such  company 
special  privileges  but  no  exclusive  privileges  or 
franchises. 

4.  So  long^  as  public  officers  confine  them* 
selves  to  such  duties  as  are  confided  to 
them  by  law,  the  court  will  not  interfere  to  see 
whether  they  are  acting  wisely  or  judicio**8ly. 

(April  12,  1889.) 

SUIT' in  equity  to  enjoin  tbe  manicipal  au- 
thorities of  the  City  of  New  York  from  inter- 
fering wiih  plaintiff's  telegraph  wires  and  from 
compelling  them  to  be  put  underground.  Iiv- 
junction  granted  <u  to  part  only  of  the  wiree. 

The  case  is  fully  stated  in  Cbe  opinion. 

Messre.  John  F.  Dillon,  Wagner 
Sw/tyne,  Georg^e  H.  Fearons  and  Rush 
Tiup^art,  for  complainant: 

The  court  has  full  iurisdiction  to  entertain 
this  bOl  and  to  grant  full  relief. 

N.  0.  M.  £  T.  R,  Co,  V.  Mise.  102  U.  8. 
185.  189  (26  L.  ed.  96.  97);  Southern  Pac.  R, 
V.  Cal,  118  U.  8.  109,  112  (80  L.  ed.  108,  104). 

Tbe  complainant  has  acquired  and  now  holds 
vested  property  rights  in  the  streets  of  the  City 
of  New  York. 

Telegraph  poles  set  in  the  ground,  and  the 
wires  and  insulators  attached  thereto,  are  real 
property;  they  become  appurtenant  to  and  form 
a  port  of  tbe  realty,  ana  are  to  be  treated  as 
such  by  the  court. 

Am.  U.  Teleg,  Co,  v.  Middletovm,  80  N.  Y. 
408;  N.  r.  0.  Jk  W.  R,  Oo.  v.  W.  U.  Teleg,  Co, 
86  Hun,  206. 

Bailwav  companies,  telegraph  companies, 
electric  light  companies  anaf  all  other  compa- 
nies formed  under  the  laws  giving  the  Legisla- 
ture a  right  of  alteration  and  repeal  of  their 
charters,  acquiring  property  under  such  ]es:isla- 
tion  may  have  their  property  rights  regmated 

KOTB.— Poiioe  power  of  State,  in  tbe  regulation 
of  the  use  of  private  property,  see  State  v.  Marshall, 
1 L.  R.  A.  6L 
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by  gubsequent  legislation;  but  these  regulations 
are  always  subject  to  the  same  constitutional 
restrictions  and  limitations  that  apply  to  the 
property  of  private  individuals. 

Wooa,  Railway  Law,  p.  2;  Burlington  A 
M,  R.  R.  Oo,  V.  Spearman,  12  Iowa,  112;  Grand 
Rapids,  N,  db  L,  8.  R,  Co,  v.  Grand  Rapids  db 
1,  R,  Co.  85  Mich.  265;  People  v.  (yBrien^  111 
N.  Y.  41;  Eatit  St.  Louis  C.  R.  Oo,  v.  East  St. 
Louis  U,  R,  Oo,  108  111.  265;  PhVa,  db  G,  F. 
Pass.  R,  Co's  App.  102  Pa.  123;  Central  Bridge 
Corp,  V.  LovM,  4  Gray,  474. 

The  effect  of  the  legislation  sought  to  be 
enforced  by  the  defendants  as  against  the  com- 
plainant is  to  compel  the  complainant  to  relin- 
quish its  easements  in  the  streets  of  the  City 
of  New  York  without  any  compensation  there- 
for, and  is  invalid. 

See  Le'(mp  v.  Pott  of  Mobile,  127  U.  8.  640 
(82  L.  ed.  811):  Cooley,  Const.  Urn.  4th  ed. 
719.  See  also  Tiedeman,  Police  Power,  §  191; 
lU,  Cent.  R.  Co.  v.  Bloomington,  76  111.  447; 
People  V.  Jackson  dbM.  PL  Road  Co.  9  Mich. 
807;  Com,  v.  Essex  Oo.  18  Gray,  299;  Washing- 
ton Bridge  Oo,  v.  State,  18  Conn.  58. 

This  relinquishment  is  not  on  behalf  of  the 
public,  but  is  for  the  benefit  of  the  Consolidat- 
ed Electrical  &  8ubway  Company,  which  is  a 
mere  private  corporation. 

See  LakeS/iore  db  M,  S,  R.  Oo.  v.  Chicago  db 
W,  L  R,  Co,  97  ni.  522. 

It  is  such  legislation  as  creates  a  monopoly, 
or  grants  an  exclusive  privilege  or  franchise 
by  a  local  Act,  and  is  therefore  unconstitu- 
tional and  void. 

See  opinions  of  Judge  Allen,  in  People  v. 
Squire,  1 N.  Y.  8.  R.  684;  and  Judge  Freedman, 
in  jY.  T,  Electric  Lines  Compare  v.  Crimmins, 
MS.  Op.  N.  Y.  Sup.  Ct.  8p.  Term,  Nov.  4, 
1886. 

The  court  will  look  to  the  practical  effect  of 
the  contract  and  legislation. 

Astor  V.  N.  T.  Arcade  R.  Co,  22  N.  Y.  8.  R 
1.  See  Johnston  v.  Sjncer,  9  Cent.  Rep.  566, 
107  N.  Y.  187. 

The  police  power  can  never  justify  the  trans- 
fer of  private  property  to  a  stranger  without 
the  owner's  consent;  and  the  power  claimed 
by  the  board  of  electrical  control  under  this 
statute  is  nothing  short  of  a  power  to  trans- 
fer the  earnings  and  property  rights  of  the 
complainant  to  the  subway  company  without 
the  complainant's  consent. 

See  Langdon  ▼.  Mayor  of  N.  T,  93  N.  Y. 
129,  151;  Re  Bearing,  98  N.  Y.  861;  Re  Jacobs, 
98  N.  Y.  98;  H.  0,  Gaslight  Co,  v.  La,  Light 
db  H,  Co,  115  U.  S.  650,  662  (29  L.  ed.  516, 
521}. 

The  effect  of  the  acceptance  of  the  provisions 
of  the  Act  of  1866  was  to  make  the  complain- 
ant an  agent  of  the  United  States,  in  respect  to 
the  transmission  of  ^vemment  messnj^cs  of 
all  sorts;  and  also  it  is  an  instrument^lily  of 
interstate  commerce.  Under  this  twofold  as 
pect  it  is  entitled  to  certain  rights  as  against  the 
operation  of  even  the  police  power  of  the 
States. 

See  IF.  V,  Teleg.  Oo.  ▼.  Texas,  105  U.  8.  460 
(26  L.  ed.   1067);    W.  U.    Teleg.   Oo,  v.    Atty 
Gen.  cfMass.  125  U.  8.  580(81  L.  ed.  790). 
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MeMn,  Plait  A  Bowers*  Henrjr  R* 
Beeknuui*  and  David  J.  Dean,  for  de- 
fendants: 

Every  federal  decision  ^ving  effect  to  tbe 
rights  of  telegraph  companies  under  the  Act  of 
1^6  or  under  the  provisions  of  the  Constliu- 
tion  as  to  commerce  has  carefully  protected 
the  rights  of  the  States  in  their  ownership  of 
property  and  their  power  to  make  their  own 
police  regulations. 

See  PenMcda  TeUg,  Co,  v.  W,  U.  Teleg.  Oo, 
96  U.  S.  1  (24  L.  ed.  708);  W.  U.  Teleg.  Co,  v. 
TexM,  106  U.  S.  400  (26  L.  ed.  lOO-g;  W.  U, 
Teleg,  Co,  v.  Atty-Oen,  of  Man.  125  U.  8.  680 
(81 1.  ed.  790);  Ratterman  v.  TT.  U,  Teleg  Oo. 
127  U.  S.  411  (82  L.  ed.  229);  Lehup  ▼.  Port 
of  MotfOe,  127  U.  8.  640  (32  L.  ed.  811). 

The  Acts  of  the  Legislature  of  the  State  of 
Kew  York,  chap.  499  of  the  Laws  of  1885  and 
chap.  716  of  the  Laws  of  1887,  are  reasonable 
police  regulations. 

Kidd  v.  Pearson,  128  U.  S.  1  (82  L.  ed.  846), 
2  Inters.  Com.  Rep.  282;  [T.  8,  y,  Deufitt,  76 
U.  S.  9  Wall.  41  (19  L.  ed.  698);  aiaughter 
Bouse  Oases,  88  U.  S.  16  Wall.  62  (21  L.  ed. 
404). 

It  is  the  established  law  of  the  land  that  the 
police  power  regulations  which  do  not  inter- 
fere with  the  exercise  of  the  control  of  Con- 
gress over  foreign  and  domestic  commerce  ap- 
pertains to  the  States  and  will  be  enforced  and 
sustained  in  the  federal  court. 

Gibbons  v.  Ogden,  22  U.  S.  9  Wheat.  208  (6 
L.  ed.  28);  N.  T.  City  v.  Miln,  86  U.  S.  11 
Pet.  102, 189  (9  L.  ed.  648).  SeeCT.  8,  v.  Oruik- 
shank,  92  U.  S.  642  (28  L.  ed.  688);  Presser  y. 
III.  116  U.  8.  266  (29  L.  ed.  619);  Mugler  y. 
Ean,  128  U.  8.  628  (81  L.  ed.  206). 

For  definitions  of  the  police  power — 

See  Tiedeman.  Police  Power,  p.  1.  See  also 
Thorpe  v.  Rutland  db  B,  R.  Co.  9n  Vt.  140; 
Cooley,  Const  Lim.  672;  8taU  v.  Noyes,  47 
Maine,  189. 

The  deposit  in  Congress  of  the  power  to  reg- 
ulate foreign  commerce  and  conimeroe  amone 
the  States  was  not  a  surrender  of  that  which 
may  properly  be  denominated  police  powers. 

Uannibal  <fc  St.  J.  R.  Co.  v.  Husen,  95  U.  S. 
470  (24  L.  ed.  629);  PatUrson  v.  Ky.  97  U. 
8.  501  (24  L.  ed.  1116;  Webber  v.  Va.  108  U.  8. 
814  (26  L.  ed.  566);  Thomson  ▼.  Union  Pae.  R, 
Co,  76  U.  8.  9  Wall.  579  (19  L.  ed.  792);  Mrst 
Nat.  Bank  v.  Ry.  76  U.  8.  9  Wall.  862  (19  L. 
ed.  708);  Union  Pae,  R.  Co.  v.  Peniston,  85  U. 
8. 18  Wall  5  (21  L.  ed.  787). 

For  examples  of  cases  analogous  and  sim- 
ilar to  the  present  police  regulation,  see — 

5  Op.  Atty-Gen.  554;  U.  8.  v.  Bart,  1  Pet. 
C.  C.  890;  Mutual  U  Teleg.  Co,  v.  Chicago,  16 
Fed.  Rep.  309;  Atchison,  T.  ^  8.  F,  R,  Co,  v. 
Shaft,  38  Kan.  521, 19  Am.  &  Eng.  R.  Cas. 
529;  Clark  v.  Boston  dh  M,  R.  Co.  (N.  H.)  6 
New  Ene.  Rep.  48.  81  Am.  &  Eng.  R.  Cas. 
648;  Smith  v.  Boston  A  M.  R.  Co,  68  N.  H.  25; 
Munny,  lU.  94  U.  8.  118  (24  L.  ed.  77);  License 
Cases,  46  U.  8.  6  How.  688  (12  L.  ed.  256). 

A  State  has  a  right,  as  a  measure  of  police 
protection,  to  require  the  discontinuance  of 
any  manufacture  or  traffic. 

Boston  Beer  Oo.  y.  Mass.  97  U.  8.  26  (24  L. 
ed.  989);  Minneapolis  A  St.  L.  B,  Oo.  y.  Seek- 
uith,  129  U.  8. 26  (82  L.  ed.  686);  ffewett  y.  West- 
em  Union  Tel^.  Oo.  4  Mackey,  487. 
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The  complainant  has  acquired  no  yested 
rights  in  the  streets  of  the  City  of  New  York. 

In  the  first  place,  there  Is  no  proof  in  the 
case  that  any  of  its  poles  have  stood  for  twen- 
ty years;  in  the  next  place,  they  are  there  by 
mere  license,  being  placed  in  the  streets  under 
no  claim  of  right  or  title,  but  in  pursuance  of 
the  privileges  conferred  by  the  Act  of  1848. 

See  8t.  Vincent  Female  Orphan  Asylum  y. 
Ttvy,  76  N.  Y.  108;  Flora  v.  Oarbean,  88  N. 
Y.  Ill;  Wiseman  y.  Lueknnger,  84  N.  Y.  81; 
White  y.  Spencer,  14  N.  Y.  247;  Burbank  y. 
Fay,  66  N.  Y.  67;  Blanehard  t.W.  U  Teleg. 
Co.  60  N.  Y.  610. 

There  can  be  no  ownership  of  property  in 
this  State  that  Is  not  subject  to  police  regula- 
tion. 

Peopie  y.  Squire,  10  Cent.  Rep.  487.  107  N. 
Y.  698,  604-606;  Mugler  y.  Kan.  128  U.  8.  664 
(81  L.  ed.  211). 

The  Acts  of  the  Legislature  of  the  State  of 
New  York  in  Question  have  been  considered 
by  the  courts  oi  this  State  and  held  constitu- 
tional. 

People  y.  Squire,  10  Cent.  Rep.  487, 107  N. 
Y.  698;  Bnfum  y.  N.  T.  68  N.  yT  244. 

Wallace^  /.,  delivered  the  following  opin- 
ion: 

This  case  presents  the  general  question 
whether  certain  acts  of  the  municipal  authori- 
ties of  the  City  of  New  York,  respecting  mat- 
ters of  grave  local  concern,  done  or  aTOut  to 
be  done  pursuant  to  powers  devolved  upon 
them  by  the  Legislature  of  the  State,  are  such 
an  invasion  of  the  paramount  authority  of  the 
National  Qovemment  as  to  render  them  un- 
warranted. . 

The  mere  statement  of  this  proposition  shows 
that  the  complainant  has  properly  invoked  the 
jurisdiction  of  this  court,  and  has  a  ri^ht  to 
rely  upon  its  interposition  by  injunction  if  the 
acts  of  the  defendants  are  thus  unwarranted, 
are  injurious  to  the  complainant,  and  are  of  a 
nature  remediable  by  courts  of  equity. 

Tele^ph  companies  that  have  accepted  the 
restrictions  and  obligations  of  the  law  of  Con- 
giess  of  July  24, 1866  (title  66,  U.  S.  Rev.  Stat.) 
become  as  to  government  business  agencies  of 
the  general  government,  and  are  given  the 

I>riviTege  to  "construct,  maintain  and  operate" 
ines  of  telegraph  over  and  along  any  post  road 
of  the  United  States,  but  not  so  as  to  interfere 
with  "the  ordinary  travel"  on  such  roada 

All  the  streets  oi  the  City  of  New  York  are 
post  roads,  because  they  are  letter-carrier 
routes,  and  all -railroads  are  post  roads.  Rev. 
Stat.  §  8964. 

The  complainant  accepted  the  provisions  of 
this  law  of  Congress  in  1867. 

A  telegraph  company  occupies  the  same  re- 
lation to  commerce  as  a  carrier  of  mesaasres  that 
a  railroad  company  does  as  a  carrier  of  goods. 
Both  companies  are  instruments  of  commerce, 
and  their  business  is  commerce  itself.  Tele- 
graph companies  are  subject  to  the  regulatiag 
power  of  Congress  in  respect  to  their  foreign 
and  interstate  commerce,  and  this  power  re- 
sides ezdusively  in  Conmss. 

The  complainant  has  long  been  engaged  in 
interstate  and  foreign  commerce.  In  the  course 
of  its  operations  the  complainant  has  lawfully 
erected  its  poles  and  strung  its  wires  in  ano 
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along  many  of  the  streets  of  New  Tork  City, 
whici),  as  has  been  stated,  are  post  roads  of  the 
United  States;  and  it  has  also  put  up  and  now 
maintains  oyer  and  along  other  streets  a  num- 
ber of  wires  upon  the  structures  of  the  Man- 
hattan Railway  Company,  an  elevated  railway 
of  Uie  dty,  also  a  post  road,  pursuant  to  a  lease 
from  the  railway  company. 

The  defendants,  assuming  to  proceed  by  the 
sanction  and  mandate  of  certain  Acts  of  the 
State  Legislature,  have  compelled  the  com- 
plainant to  remove  its  poles  and  wires  from 
some  of  the  streets,  and  nave  notified  it  to  re- 
move them  from  other  streets,  and  to  remove 
its  wires  from  the  structures  of  the  elevated 
raflway;  and  they  propose,  if  the  complainant 
fails  to  comply  with  these  requirements,  to  re- 
move the  poles  and  wires  themselves. 

Under  t&ese  circumstances,  the  complainant 
asks  this  court  to  examine  the  authority  under 
which  this  destruction  of  its  property  is  threat- 
ened, and  determine  whether  there  is  any  jus- 
tification in  law  for  acts  which  apparently  in- 
vade its  privilege  to  maintain  and  operate  its 
Unes  upon  the  post  roads  of  the  United  States, 
interfere  with  its  operations  as  a  government 
ugent,  and  interrupt  and  impede  the  discharge 
of  its  functions  as  an  instrument  of  interstate 
and  foreign  commerce. 

It  is  not  open  to  discussion  that  the  com- 
plainant is  protected  by  the  national  authority 
against  any  encroachment  under  state  author- 
ity upon  the  rights  and  immunities  expressly 
ffranled  to  it  by  the  Act  of  Congress,  or  which 
n  enjoys  in  its  dual  capacity  as  an  agent  of  the 
general  government  and  an  instrument  of  in- 
terstate and  foreign  commerce. 

Speaking  of  the  privilege  conferred  upon 
telegraph  companies  by  the  Act  of  Congress, 
the  Supreme  Court  of  the  United  States  in  Pen- 
Bocola  TeU^aph  Company  v.  Western  UnianTele- 
gravh  Company,  96  U.  S.  1,  11  [24  L.  ed.  706, 
711],  used  this  language:  "It  gives  no  foreign 
corporation  the  rignt  to  enter  upon  private  prop- 
erty without  the  consent  of  the  owner  and  erect 
necessary  structures  for  its  business;  but  it  does 
provide  that  whenever  the  consent  of  the  owner 
is  obtained  no  state  legislation  shall  prevent 
the  occupation  of  post  roads  for  telegraph  pur- 
poses by  such  corporations  as  are  willing  to 
avail  themselves  of  its  privileges." 

Indeed,  the  language  of  one  of  the  very  latest 
opinions  of  that  court  upon  the  question  of  the 
power  of  the  State  to  interfere  with  the  right 
of  a  telegraph  company  to  maintain  and  operate 
its  lines  along  a  post  road  applies  to  the  specific 
facts  of  this  case,  and,  if  literally  interpreted, 
would  control  the  present  decision.  The  ques- 
tion before  the  court  was  as  io  the  power  of  a 
State  to  tax  the  real  and  x>ersonal  property, 
within  the  State,  of  a  telegraph  company  which 
had  accepted  the  provisions  of  the  Act  of  Con- 
gress; but  the  court,  while  holding  that  the 
privilege  granted  did  not  exempt  the  telegraph 
company  from  such  taxation,  said: 

"  Whue  the  State  could  not  interfere  by  any 
specific  statute  to  prevent  a  corporation  from 
placing  its  lines  along  a  post  road,  or  stop  the 
use  of  them  after  they  were  placed  there,  nev- 
ertheless, the  company  receiylng  the  benefit  of 
the  laws  of  the  State  for  the  protection  of  its 
property  and  its  rights  is  liable  to  be  taxed  up- 
on its  real  or  personal  property  as  any  other 
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person  would  be."  W.  U.  Teleg.  Co.  v.  Atty 
Gen.  of  Mas8, 125  U.  S.  680,  548  [31 L.  ed.  790, 
7981. 

Concerning  the  immunity  of  the  complainant 
as  an  agent  of  the  general  government  for  the 
transaction  of  government  business  from  an 
unwarranted  interference  through  state  legis- 
lation with  its  operations,  the  doctrine  first 
enunciated  in  MeuuUoeh  v.  Maryland,  17  U.  S. 
4  Wheat.  816  [4  L.  ed.  579],  and  reiterated  in 
subsequent  aa judications-  whenever  the  ques- 
tion has  arisen,  is  familiar  that  the  States  have 
no  power  by  taxation  or  otherwise  to  retard, 
impede,  burden  or  in  any  manner  control  the 
agencies  of  the  Federal  Government,  and  they 
are  exempted  from  the  effect  of  state  legisla- 
tion, so  far  as  that  legislation  may  interfere 
with  or  impair  their  efficiency  in  performing 
the  functions  by  which  they  are  designed  to 
serve  the  government. 

Respecting  the  position  of  the  complainant 
as  an  instrument  of  interstate  and  foreign  com- 
merce, it  su£9ces  to  quote  the  language  of  the 
supreme  court  in  one  of  the  more  recent  cases 
in  which  the  question  was  considered: 

"Notwithstanding  what  is  there  said  (in  pre- 
vious judgments)  this  court  holds  now,  and 
has  never  consciously  held  otherwise,  that  a 
statute  of  the  State  intended  to  regulate,  or  to 
tax, or  to  impose  any  other  restriction  upon,  the 
transmission  of  persons  or  property  or  telegraph 
messages  from  one  State  to  another,  is  not  with- 
in that  class  of  legislation  which  the  States  may 
enact  in  the  absence  of  legislation  by  Congress; 
and  that  such  statutes  are  void,  even  as  to  that 
part  of  such  transmission  which  may  be  within 
the  State."  Wabash,  8t,  Z.  d  P.  JR,  Co.  v.  IlL 
118  U.  S.  557  [80  L.  ed.  2441. 

Nevertheless,  persons  and  corporations  en- 
1o3ing  grants  and  privileges  from  the  United 
States,  exercising  federal  agencies  and  engaged 
in  interstate  commerce,  are  not  beyond  the 
operation  of  the  laws  of  the  State  in  which  they 
reside  or  carry  on  their  business;  and  it  is  only 
when  these  laws  incapacitate  or  unreasonably 
impede  them  in  the  exercise  of  their  federal 
privileges  or  duties,  and  transcend  the  powers 
which  each  State  possesses  over  its  purely  do- 
mestic affairs,  whether  of  police  or  internal 
commerce,  that  they  invade  the  national  juris- 
diction. 

This  doctrine  is  well  expressed  in  the  words 
of  the  supreme  court  in  Patterson  v.  Kentucky, 
97  U.  S.  601,  504  [24  L.  ed.  1115,  1116],  as  fol- 
lows: 

"By  the  settled  doctrines  of  this  court  the 
police  power  extends  at  least  to  the  protection 
of  the  lives,  the  health  and  the  property  of  the 
community  against  the  injurious  exercise  by 
any  citizen  of  his  own  rights.  State  legisla- 
tion, strictly  and  legitimately  for  police  pur- 
poses, does  not  in  the  sense  of  the  Constitution, 
necessarily  intrench  upon  any  authority  which 
has  been  confided,  expressly  or  by  implication, 
to  the  National  Government." 

The  statutes  which  the  defendants  are  pro- 
ceeding to  enforce  unquestionably  belong  in 
the  category  of  police  regulations*  the  power 
to  establish  which  has  been  left  to  the  individ- 
ual estates.  But  statutes  of  this  clnss  may 
sometimes  trench  upon  the  federal  jurisdic- 
tion; and  when  their  provisions  extend  beyond 
a  just  regulation  of  rights  for  the  public  good 
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aod  unreasonably  abridge  or  burden  the  privi- 
legea  which  the  national  authority  conserves 
they  cease  to  be  ox>eratlye.  The  State,  when 
providing  by  legislation  for  the  protection  of 
the  pubfic  health,  the  public  morals,  or  the 
public  safety,  is  subject  to  the  paramount  au- 
thority of  the  Constitution  of  the  United  States, 
and  may  not  violate  rights  secured  or  ^aran- 
teed  by  that  instrument,  or  interfere  with  the 
execution  of  the  powers  conf  ded  to  the  gen- 
eral government.  MugUr  v.  Kan.  123  uT  S. 
628,  663  [31  L.  ed.  205,  211]. 

In  Morgan*$  titeamtthip  (%.  v.  Louisiana  Board 
qf  Bealih,  118  U.  S.  462  [80  L.  ed.  241],  thesu- 

Ereme  court  says:  "  Id  all  cases  of  this  kind  it 
as  been  repeatedly  held  that  when  a  question  is 
raised  whether  the  state  statute  is  a  Just  exercise 
of  state  power,  or  is  intended  by  roundabout 
means  to  invade  the  domain  of  federal  author- 
ity, this  court  will  look  into  the  operation  and 
effect  of  the  statute  ta  discern  its  purpose." 
And  again  the  court  says  (page  464): 

'*For  while  it  may  be  a  police  power  in  the 
sense  that  all  provisions  for  the  health,  comfort 
and  security  of  the  citizens  are  police  regula- 
tions, and  an  exercise  of  the  police  power,  it 
has  been  said  more  than  once  in  this  court  that 
where  such  powers  are  so  exercised  as  to  come 
within  the  domain  of  federal  authority,  as  de- 
fined by  the  Constitution,  the  latter  must  pre- 
vail." 

Applying  these  principles,  it  is  now  to  be 
consiaered  whether  the  statutes  in  question  or 
the  acts  of  the  defendants  under  them  can  be 
defended  under  the  state  power  of  oolice  regu- 
lation, or  whether  what  is  proposea  to  be  done 
exceeds  in  any  respect  the  boundaries  of  legiti- 
mate regulation  and  encroaches  upon  the  rights 
of  the  complainant  founded  upon  the  law  of 
Congiess  or  incidental  to  the  nature  of  its  com- 
merce. 

By  chapter  634  of  the  Laws  of  1884  it  was 
enacted  la  effect  that  all  electric  wires  and 
cables  in  any  city  having  a  population  of  500,- 
000  or  over  should  be  placed  under  the  surface 
of  the  streets,  and  the  persons  controlling  the 
same  should,  by  a  specified  date,  have  the  same 
removed  from  the  surface;  and  the  local  gov- 
ernments of  such  cities  were  authorized  to  re- 
move such  wires  and  cables  wherever  found 
above  ground  in  case  the  owner  failed  to  com- 
ply with  the  provisions  of  the  Act. 

By  chapter  499  of  the  Laws  of  1885  a  board 
of  commissioners  of  electrical  subways  was 
created  for  such  cities,  and  charged  with  the 
duty  of  enforcing  the  provisions  of  the  previ- 
ous Act;  and  power  was  conferred  upon  them 
to  devise  and  make  ready  a  general  plan  of 
underground  conduits,  and  to  compel  all  com- 
panies operating  electric  wires  to  use  the  sub- 
ways so  prepared.  They  were  also  empowered 
to  allow  the  wires  to  remain  above  ground 
when  compatible  with  the  public  interest. 

In  April,  1887,  the  Commifisioners  for  the 
City  of  x^ew  York  entered  into  a  contract  with 
the  Consolidated  Telegraph  &  Electric  Subway 
Company  to  lay  subways  in  the  City  of  New 
York  for  use  of  all  the  electrical  companies 
when  furnished  with  plans  and  specifications 
therefor  by  the  commissioners.  This  contract 
authorized  the  subway  company  to  charee  a 
rental  for  the  use  of  the  subways,  and  contamed 
provisions  reserving  such  control  in  the  oom- 
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missionera  over  them  as  were  calculated  to  se- 
cure to  an  oompanies  desiring  to  use  them 
reasonable  facilities  and  protection.  It  con- 
tained a  provision  bv  which  all  companies  oc- 
cupying space  in  the  subways  were  to  own 
their  own  conductors  and  have  the  full  man- 
agement and  control  thereof,  subject  to  the 
nghts  of  all  other  occupants  and  to  such  rea- 
sonable rules  and  regulations  as  should  be  made 
b^  the  commissioners.  It  also  contained  a 
stipulation  that  the  commissioners  would  use  all 
lawful  means  to  compel  all  companies  to  place 
their  conductors  in  the  subways  and  pay  a  fair 
rental  for  the  use. 

By  chapter  716  of  the  Laws  of  1887  the  Legis- 
lature ratified  and  confirmed  the  contract  made 
between  the  commissioners  and  the  subway 
corporation,  and  the  Act  provided  that  if  at 
any  time  the  agreement  should  be  found  in- 
operative or  inenectual  for  the  accomplishment 
of  its  Just  purposes  the  commissioners  were 
empowered  to  make  such  new  or  different  con- 
tracts with  the  same  or  other  parties  as  might 
be  reasonably  necessary. 

The  Act  also  oontahied  a  provision  authoriz- 
ing an  application  to  be  made  to  the  courts 
for  a  mandamus  whenever  it  appears  that  the 
subway  corporation  or  the  commissioners  have 
failed  to  furnish  Just  and  equal  facilities  to  any 
company  operating  electrical  conductors  upon 
Just  and  reasonable  terms.  By  sections  3  and 
4  it  declared  as  follows: 

"  Section  8.  Whenever,  in  the  opinion  of  the 
board  hereinbefore  constituted,  in  any  street  or 
locality  of  said  city  a  sufQcient  construction  of 
conduits  or  subways  underground  shall  be  made 
ready  under  the  provisions  of  this  Act,  reference 
being  had  to  the  general  direction  and  vicinity  of 
the  electrical  conductors  then  in  use  overhead, 
the  said  board  shall  notify  the  owners  or  oper- 
ators of  the  electrical  conductors  above  ground 
in  such  street  or  locality  to  make  such  elec- 
trical connections  in  said  street,  or  through 
other  streets,  localities  or  parts  of  the  city, 
with  such  underground  conduits  or  subways,  so 
specified,  as  shall  be  determined  by  the  said 
board,  and  to  remove  poles,  wires  or  other  elec- 
trical conductors  above  ground,  and  their  sup 
porting  fixtures  or  other  devices,  trom  said 
street  and  locality  within  ninety  days  after  no- 
tice to  such  effect  shall  be  given.  This  provis- 
ion is  made  a  police  regulation  in  and  for  the 
City  of  New  York;  and  in  case  the  several 
owners  or  operators  of  such  wires  and  the 
owners  of  such  poles,  fixtures  or  devices  shall 
not  cause  them  to  be  removed  from  such  street 
or  locality  as  riequired  by  such  notice,  it  shall 
be  the  duty  of  the  commissioner  of  public 
works  of  said  city  to  cause  the  same  to  be  re- 
moved forthwith  by  the  bureau  of  incum- 
brances, upon  the  written  order  of  the  mayor 
of  said  city  to  that  effect. 

''  Section  4.  It  shall  be  unlawful,  after  the 

Sassage  of  this  Act,  for  any  corporation  or  in- 
ividual  to  take  up  the  pavements  of  the  streets 
of  said  city  or  to  excavate  in  any  of  said  streets, 
for  the  purpose  of  laying  underground  any 
electrical  conductors,  unless  a  permit,  in  writ- 
ing, ther^or  shall  have  been  first  obtained 
from  the  said  board  or  its  predecessors;  and, 
except  with  such  permission,  no  electrical  con- 
ductors, poles  or  other  fixtures,  or  devices 
therefor,  nor  any  wires  shall  hereafter  be  con- 
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tinned,  con«trncCed,  erected  or  maintained  or 
strung  above  ffround  In  any  part  of  said  city. 
The  said  board  of  eiectrical  control  may  estab- 
llsb,  and  from  time  to  time  may  alter,  add  to 
or  amend  all  proper  and  necessary  ru*es,  regu- 
lations and  provisions  for  the  manner  of  use 
and  management  of  the  electrical  conductors, 
and  of  the  conduits  or  subways  therefor,  con- 
structed or  contemplated  under  the  provis- 
ions of  this  Act,  or  of  any  Act  herein  men- 
tioned. 

It  was  said  of  the  Acts  of  1884  and  1885  by 
the  court  of  appeals  (People  v.  Squire,  107  N. 
Y.  598,  10  Cent.  Rep.  4^7)  that  they  sprung 
out  of  a  great  evil,  which  in  recent  Umes  has 
grown  up  and  afflicted  large  cities  by  the  mul- 
tiplication of  rival  and  competing  companies, 
organized  for  the  purposes  of  distributing  light, 
heat,  water,  the  transportation  of  freight  and 
passengers,  and  facilitating  communication 
between  distant  points,  and  which  require  in 
their  enterprises  me  occupation  of  not  only  the 
surface  and  air  above  the  streets,  but  indefinite 
space  uuder  ground.  This  evil  had  become  so 
great  that  every  large  citv  was  covered  with  a 
network  of  cables  and  wires  attached  to  poles, 
houses,  buildings  and  elevated  structures, 
bringing  danger,  inconvenience  and  annoyance 
to  the  public. 

The  necessity  for  a  remedy  for  these  public 
annoyances  had  long  been  felt,  and  it  finally 
culmmated  in  the  enactment  of  the  several 
statutes  referred  to.  Tliese  statutes  were  ob- 
viously intended  to  restrain  and  control,  as  far 
as  practicable,  the  evils  aUuded  to,  by  requir- 
ing all  such  wires  to  be  placed  under  ground 
in  such  cities,  cmd  be  subject  to  the  control 
and  supervision  of  local  officers  who  could 
reconcile  and  harmonize  the  claims  of  con- 
flictinff  companies  and  obviate  in  some  degree 
the  evils  which  had  grown  to  be  almost  if  not 
quite  intolerable  to  the  public. 

The  Act  of  1887,  by  validating  the  contract 
between  the  commissioners  and  subway  com- 
pany, in  effect  incorporated  the  terms  of  that 
contract  into  its  provisions.  But  the  statute  is 
none  the  less  an  exercise  of  the  police  power, 
and  within  the  competency  of  the  Legislature, 
because  of  the  special  pnvileges  given  to  the 
subway  company. 

It  has  been  urged  that  in  effect  this  statute 
confiscates  property  rights  of  the  complainant 
and  other  companies  owning  electric  wires,  by 
deprfvine  them  of  their  easements  for  the  ben- 
efit of  the  subway  company,  and,  therefore, 
cannot  be  sustained  as  an  exercise  of  police 
power.  But  in  the  Slaughter  House  Cases,  88 
tJ.  8.  16  Wall.  86  [21  L.  ed.  894],  the  supreme 
court  upheld  a  statute  far  more  obnoxious  to 
these  objections  than  the  present  Act.  In  that 
case  the  statute  under  consideration  was  one 
passed  by  the  Legislature  of  Louisiana  grant- 
ing to  a  corporation  created  by  it  tiie  exclu- 
■ive  rieht  fer  twenty-five  years  to  have  and 
maintiun  slaughter  houses,  iandines  and  yards 
for  inclosing  cattle  intended  for  sale  or  slaugh- 
ter within  certain  parishes  of  that  State,  in- 
cluding the  City  of  I7ew  Orleans,  prohibiting 
all  other  persons  from  building,  keeping  or 
having  slaughter  houses,  luidings  or  yards  for 
rattle  intended  for  sale  or  slaughter,  requiring 
that  all  cattle  intended  for  sale  or  slaughter 
should  be  brought  to  the  yards  and  daughter 
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houses  of  the  corporation,  and  authorizing  the 
corporation  to  exact  certain  fees  for  each  animal 
slaughtered.  This  Act  was  sustained  as  a  po- 
lice regulation  by  the  court. 

It  has  also  been  objected  to  the  Act  of  1887, 
that  it  contravenes  section  16  of  article  III. 
of  the  State  Constitution,  prohibiting  the  Leg- 
islature from  passing  any  local  bill  panting 
to  any  corporation  any  exclusive  privilege, 
immunity  or  franchise.  Without  intending  to 
intimate  that  such  a  question  is  properly  to  be 
considered  by  this  court  in  the  present  case,  it 
is  proper  to  say  that  the  objection  seems  to  bo 
without  substance. 

There  is  nothing  in  the  contract  with  the 
subway  company  which  precludes  the  com- 
missioners from  building  subways,  or  enter- 
ing into  contracts  with  other  companies  for 
biulding  them,  similar  to  the  one  made  with 
the  subway  company.  The  contract  only  ex- 
tends to  such  subways  as  the  commissioners 
shaU  direct  the  subway  company  to  build;  and 
it  provides  in  express  terms  that  nothing  in  it 
shall  be  construed  as  granting  to  the  subway 
company  any  exclusive  privileges  or  franchise. 

The  question,  then,  is  whether  or  not  these 
statutes  unreasonably  abridge  or  burden  priv- 
ileges and  immunities  which  the  complainant 
derives  from  the  general  government.  In  what- 
ever language  a  statute  maybe  framed,  its  pur- 
pose must  be  determined  by  its  natural  and 
reasonable  effect;  and  these  statutes  are  to  be 
judged  by  the  extent  of  the  powers  which  they 
confer,  and  treated  as  police  regulations  only 
to  the  extent  to  which  their  operations  can  lie 
justified  by  the  police  power  of  the  State.  Un- 
doubtedly in  carrying  them  into  effect  the 
complainant  will  be  subjected  to  great  expense, 
the  temporary  interruption  of  its  business,  and 
possibly  to  permanent  inconvenience  and  loss 
in  conducting  its  business.  But,  after  all,  the 
question  is  merely  one  of  the  reasonableness  of 
the  regulation,  and  whether  the  losses  and  in- 
conveniences to  which  the  complainants  may 
be  subjected  are  not  such  as  may  justly  be  ex- 
acted of  every  citizen  or  property  owner  for 
the  common  good. 

It  is  a  settled  principle,  "  growing  out  of 
the  nature  of  well  ordered  sodety,  that  every 
holder  of  property,  however  absolute  or  unquali- 
fied may  be  his  title,  holds  it  under  the  implied 
liability  that  his  use  of  it  shall  not  be  Injurious 
to  the  equal  enjoyment  of  others  having  an 
equal  right  to  the  enjoyment  of  their  property^ 
nor  injurious  to  the  rights  of  the  community." 
Oom,  V.  Alger,  7  Cush.  68. 

This  liability  is  quite  irrespective  of  the 
source  or  character  of  his  title.  Thus,  the 
owner  of  a  patent  for  an  invention),  property 
which  is  created  and  only  exists  by  force  of  the 
statutes  of  the  United  States,  can  only  enjoy 
his  property  "subject  to  the  complete  ana 
salutary  power,  with  which  the  States  have 
never  parted,  of  so  defining  and  reflating  the 
sale  and  use  of  property  within  their  respective 
limits  as  to  afford  protection  to  the  many 
against  the  injurious  conduct  of  the  few.^' 
Patterson  v.  Ky.  97  U.  S.  501  [24  L.  ed.  1115], 

The  subordination  of  the  property  rights  of 
the  owner  to  the  lust  exercise  of  the  police 
power  of  the  State  is  as  complete  as  it  is  to  the 
taxing  power  of  the  State  which  requires  him 
to  contribute  his  proportion  of  the  Durden  of 
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taxation.  Indeed,  the  two  powere  of  refi;ula- 
tion  are  oo-ordinate  and  coextensive,  ana  the 
limitations  upon  one  may  well  be  ascertained 
by  the  limitations  upon  tne  other. 

As  is  said  by  the  court  in  Kidd  y.  Pearson, 
128  U.  S.  1  [82  L.  ed.  846],  2  Inters.  Com.  Rep. 
882:  "  The  police  power  of  the  State  is  as  broad 
and  plenary  as  is  the  taxing  power;  and  property 
within  the  S^^fte  is  subject  to  the  operation  of 
the  former  sc  long  as  it  is  within  the  regulat- 
ing restrictions  oithe  latter." 

And  in  a  yery  recent  adjudication  it  has  been 
stated  that  the  propertj^  within  the  State,  of  a 
telegraph  companjr,  privileged  under  the  law 
of  Congress  to  maintain  and  operate  its  lines 
over  the  post  roads  of  the  United  States,  is  sub- 
ject to  the  exercise  of  these  two  powers. 

In  Western  Union  TeUgrofh  Company  y. 
Attif-Qm.  of  Mass.  125  U.  S.  548  r81  L.  ed.  798], 
the  court  says:  "  It  never  could  have  been  in- 
tended by  the  Congress  of  the  United  States,  in 
conferring  upon  a  corporation  of  one  State  the 
authority  to  enter  the  territory  of  any  other 
State  and  erect  its  poles  and  fines  therein,  to 
establish  the  proposition  that  such  a  company 
owed  no  obedience  to  the  laws  of  the  State  to 
which  it  thus  entered,  and  was  under  no  obli- 
gation to  pay  its  fair  proportion  of  the  taxes 
necessary  to  its  support." 

It  is  not  ap[Mirent  how  the  regulation  pro- 
posed impairs  in  any  just  sense  the  privilege 
granted  to  the  complainant  by  the  law  of  Con- 
gress. The  privilege  to  maintain  telegraph 
wires  "over  and  alon^"  post  roads  is  not  to 
be  construed  so  literally  as  to  exclude  r^ula- 
tions  by  the  State  respecting  location  and  mode 
of  construction  and  maintenance,  which  the 
public  interests  demand,  but  is  to  be  construed 
so  as  to  give  effect  to  the  meaning  of  Congress, 
which  was  to  grant  an  easement  that  would 
afford  telegraph  companies  all  necessary  facili- 
ties and  whid),  to  that  extent,  should  be  be- 
yond the  reach  of  hostile  legislation  by  the 
States. 

Thus  interpreted,  the  grant  is  no  more  in- 
vaded when  the  regulation  requires  the  wires 
to  be  placed  in  conduits  under  ground  than  it 
would  be  if  they  were  required  to  be  placed  in 
conduits  along  the  surface  of  the  streets;  and 
when  this  becomes  necessary  for  the  comfort 
and  safety  of  the  community  such  a  regulation 
is  as  legitimate  as  one  would  be  prescribing 
that  the  poles  should  be  of  a  uniform  or  desig- 
nated height,  or  should  be  located  at  given 
distances  apart,  or  at  designated  places  along 
the  streets.  Regulations  of  an  analogous  char- 
acter and  entailing  nearly  as  onerous  and  ex- 
pensive burdens  upon  the  property  owner  are 
those  by  which  railroad  companies  have  been 
compelled  to  maintain  fences  and  cattle  guards; 
and  in  the  instances  where  the  competency  of 
such  regulations  has  been  oonsidei^  by  the 
supreme  court  it  seems  never  to  have  been  sug- 
ffested  that  they  were  an  unreasonable  inter- 
ference with  the  post  roads  of  the  United  States 
or  the  agencies  of  the  Federal  Government,  or 
with  the  power  of  Congress  to  regulate  com- 
merce. MO.  Pae.  B.  Oo.  v.  Humes^ll^ U.  S.  612 
[29  L.  ed.  46S]:MinneapoUs  d 8t.  L.  B.  Co.  y. 
Beokufith,  129  U.  a  26  [82  L.  ed.  585],  9  Sup. 
Ct.  Rep.  207. 

The  legislation  in  question  does  not  contem- 
plate any  regulation  which  is  not  practically 
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feasible;  but  what  is  pv-escribed,  if  Judicially 
enforced,  can  be  complied  with  by  the  com- 

Sanies  operating  electric  wires  without  serious 
etriment  to  their  instrumentalities.  The  ex- 
pense and  the  temporary  or  occasional  inter- 
ruptions and  inconveniences  which  are  inci- 
dent to  the  scheme  proposed  constitute  the 
extent  of  their  saci^flce  for  the  general  comfort 
and  convenience. 

Such  legishition  does  not  infringe  upon  the 
power  of  Congress  to  r^ulate  commerce,  or 
upon  the  exemption  of  the  agencies  of  the 
general  government  from  state  control. 

The  reports  of  the  .decisions  of  the  supremo 
court  abound  with  cases  illustrating  the  rule 
that  all  local  arrangements  and  regulations 
respecting  highways,  railroads,  bridges,  ca- 
nals, ferries  and  wharves  within  the  State, 
their  location,  supervision  and  details  of  man- 
agement, though  materially  affecting  com- 
merce, both  internal  and  external,  and  thereby 
incidentally  operating  measurably  upon  the 
transaction  of  interstate  commerce,  are  within 
thepower  and  jurisdiction  of  the  several  States. 

When  the  regulations  do  not  act  upon  the 
commerce  through  the  local  instruments  to  be 
employed  after  coming  within  the  State,  but 
directly  upon  business  as*  it  comes  into  the 
State  uom  without  or  goes  out  from  within, 
they  are  nugatory;  otherwise  they  are  valid. 
The  most  frequent  fllustrations  are  found  in 
the  exercise  of  the  taxinflp  power  of  the  State; 
and  the  distinction  has  always  been  observed^ 
though  in  many  cases  the  line  has  seem^  ob- 
scure, between  taxation  or  regulation  of  com- 
merce itself  and  of  subjects  which  are  merely 
auxiliary. 

So  with  respect  to  state  legislation  which 
touches  the  instrumentalities  oi  federal  agen- 
cies. These  agencies  are  exempt  from  state 
control  bjr  police  regulation  or  by  the  exercise 
of  the  taxing  power  so  far  only  as  that  legisla- 
tion may  interfere  with  or  impair  their  effi- 
ciency in  performing  the  functions  by  which 
they  are  designed  to  serve  the  government. 
First  Nat  Bank  v.  Bv,  76  U.  S.  9  Wall.  858 
[19  L.  ed.  701];  UnionPac.  B.  Co.  v.  Psniston, 
»5  U.  S.  18  Wall.  6  [21  L.  ed.  787]. 

What  has  thus  been  said  of  these  statutes  has 
been  confined  to  their  effect  as  authorizing  the 
municipal  authorities  to  compel  complainant  to 
remove  its  poles  and  wires  from  the  streets  to 
the  subways.  There  is  serious  doubt  whether 
the  powers  conferred  by  these  statutes  are  not 
nu^tory ,  to  the  extent  that  they  permit  the  com- 
plainant to  be  deprived  of  its  right  to  maintain 
and  operate  its  wires  upon  the  structure  of  the 
elevated  railway.  That  railway  is  an  inde- 
pendent post  road  of  the  United  States,  in  legal 
contemplation,  carved  out  of  the  streets  upon 
which  its  structures  are  erected;  and  state  legis- 
lation, under  whatever  power  it  may  be  dfas- 
sified,  is  impotent  to  destroy  the  privilege  given 
by  the  Act  of  Congress. 

The  power  to  remove  the  wires  altogether 
from  these  structures,  and  to  refuse  to  permit 
them  to  be  kept  there  under  any  circumstanoet, 
is  not  regulation,  but  is  equivalent  to  a  complete 
denial  of  the  privilege.  Such  a  power  would 
seem  to  be  as  obnoxious  to  the  federal  privilege 
as  that  which  was  attempted  to  be  exercised 
by  the  State  of  Florida  in  the  statute  consid- 
ered by  the  supreme  court  in  the  case  of  Pen- 
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focola.  Teleg.  Go.  ▼.  W.  U.  Teleg,  Co.  96  U.  S.  1 
£24  L.  ed.  708]. 

The  effect  of  that  statute  was  to  preclude  a 
telegraph  compaoy  from  constructing  and 
operating  its  lines  alone  the  railroad  of  the 
Alahama  &  Florida  Raflroad  Company,  and 
to  that  extent  the  courts  held  it  to  be  inopera- 
tive. 

Whether  this  conclusion  is  sound  or  not,  in- 
asmuch as  the  maintenance  of  the  wires  of  the 
complainant  upon  the  structures  of  the  railway 
company  is  not  at  present  attended  with  any 
public  inconyenienoe,  and  the  question  is  one 
of  sufficient  novelty  and  importance  to  be  con- 
sidered by  the  court  of  last  resort,  any  doubt 
should  be  resolved  in  favor  of  the  complainant 
for  the  purpose  of  its  temporary  protection. 

It  is  alleged  by  the  complainant  that  in  pro- 
ceeding to  enforce  these  statutes  the  defend- 
ants are  attempting  to  compel  it  to  place  its 
wires  in  some  of  Uie  Rubwajrs  of  the  subway 
company,  which  are  insufficient  and  defective 
to  a  degree  that  will  seriously  affect  the 
workings  of  its  wires.    It  is  needless  to  say 


that   the   defendants   deny    this    averment. 

However  the  fact  may  be,  the  defendants  are 
not  acting  malafde;  and  as  they  are  exercising 
discretionary  powers  as  public  officers,  which 
are  lawful  within  the  scope  of  their  authority, 
the  exercise  of  .that  discretion,  in  good  faith, 
will  not  be  reviewed  by  a  court  of  equity,  and 
their  determination  is  conclusive. 

The  well  settled  doctrine  concerning  the 
exercise  of  duties  by  public  officers  is  that  so 
long  as  they  confine  themselves  to  such  as  are 
confided  to' them  by  law  the  court  will  not  in- 
terfere to  see  whether  they  are  acting  wisely 
or  iudiciously.  Gfai/ies  v.  T/iompion,  74  U.  S. 
7  WaU.  847  |19  L.  ed.  621;  High,  Inj.  §  1240; 
2  Story,  £q.  18th  ed.  §  955. 

An  order  will  he  entered  denying  an  injunction 
and  vacating  the  stay  heretofore  granted  as  re- 
spects the  removal  of  the  complainants  poles  and 
wires  from  the  streets,  and  granting  an  i7\juno- 
tion  against  any  interference  by  the  defendants 
with  eomplainant^s  itse  of  the  structures  of  the 
Manhattan  Railroad  Company  for  operating 
and  maintaining  iU  lines. 
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John  McDERMOTT 

CHICAGO  &  NORTHWESTERN  R   CO. 

(. Fed.  Bep.. ) 

The  amount  InTolved  in  the  oontroversy  is 
Dot  an  element  In  determining  the  removability 
of  a  suit  from  a  state  oourt  to  a  Clroutt  Court  of 
the  XToited  States  on  the  ground  of  prejudioe  and 
local  influenoe,  under  the  Act  of  Ausrust  18, 188& 

(April-,  1889.) 

PETITION  by  defendant,  for  removal  of 
cause  from  a  state  court  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  District 
of  Iowa,  on  the  ground  of  prejudice  and  local 
infiuence.  Granted, 
The  case  sufficiently  appears  in  the  opinion. 
Messrs.  Hubbaird  A  bawlejr  and  Hen- 
derson* Hard*  Daniels  A  Bliesel  for  pe- 
titioner. 

Shiras,  /.,  delivered  the  following  opinion: 

The  abovo  entitled  cause  is  now  pending  in 
the  Di^itrict  Court  of  Clinton  County,  Iowa, 
the  damages  claimed  therein  being  the  sum  of 
$499,  the  plaintiff  being  a  citizen  and  resident 
of  the  State  of  Iowa,  and  the  defendant  a  cor- 
poration created  and  organized  under  the  laws 
of  the  State  of  Illinois. 

A  petition  asldnff  the  removal  of  the  action 
into  this  court  on  the  ground  of  prejudice  and 
local  influence  has  l^n  filed  on  behalf  of  the 
defendant;  and  the  showing  made  in  support 
thereof  Is  sufllcient  to  Justify  ^ranting  the  order 
of  removal,  if  the  court  can  thus  take  Jurisdic- 
tion of  a  cause  involving  no  more  than  $499. 

The  case  therefore  presents  the  quesdon 
whether,  under  the  provisions  of  the  Act  of 
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August  13, 1888,  the  right  of  removal  on  ground 
of  preiudice  and  local  influence  is  dependent 
upon  the  amount  involved  in  the  controversy. 

In  the  case  of  Falee  v.  Chicago  BailwayCompor 
ny,  82 Fed.  Rep.  678, 1  had  occasion  to  construe 
the  provisions  of  the  Act  of  March  3, 1887,  and 
in  so  dolnff  held  that  there  was  no  limitation 
by  way  oi  amount  upon  the  right  of  removal 
upon  the  ground  of  local  influence  and  preju- 
dice. Since  the  hearing  in  that  case  the  Act 
of  March  8.  1887,  has  been  supplanted  by  that 
of  August  18,  1883,  passed  for  the  purpose  of 
freeing  the  Act  from  the  errors  ana  mistakes 
that  had  been  fbcorporated  in  the  enrolled  bill; 
and  I  have  re-examined  the  Question  as  pre- 
sented by  the  phraseology  found  in  the  amended 
Act,  ana  in  the  light  thrown  thereon  by  the 
cases  since  reported.- 

The  decisions  in  the  circuit  are  not  in  har- 
mony. The  leading  decision  holding  adverse- 
ly to  the  right  of  removal,  unless  the  amount 
involved  exceeds  $2,000,  is  that  rendered  by 
Mr,  Justice  Harlan  in  Malone  v.  B.  Co.  85  Fed. 
Rep.  625,  a  case  pending  in  the  Circuit  Court 
for  North  Carolina. 

It  will  be  borne  in  mind  that,  in  section  2  of 
article  8  of  the  Constitution  of  the  United  States, 
which  defines  the  extent  of  the  Judicial  power 
that  may  be  exercised  by  the  courts  of  the 
United  States,  there  is  not  found  any  limitation 
by  way  of  amount. 

When  Congress,  therefore,  provides  by  Act 
for  the  exercise  by  the  circuit  courts  of  Juris- 
diction over  controversies  coming  within  the 
constitutional  grant  of  power,  such  Jurisdiction 
wiU  exist  as  to  all  such  controversies  regardless 
of  the  amount  involved  therein,  unless  the  \c% 
providing  for  the  exercise  of  the  Jurisdiction 
provides  a  limitation  as  to  the  sum  in  oontro- 
versy. 

From  time  to  time  Congress  has  affixed  such 
a  limitation,  though  vaiying  the  amount,  to 
some  of  the  controversies  of  which  Jurisdiction 
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was  coof erred  upon  tbe  circuit  courts;  but  it  is 
n  fact  that  begioning  with  tbe  Judiciary  Act 
of  1780  and  comiog  down  to  nnd  including  tbe 
Act  of  August  18,  1888,  tliere  bns  never  been  a 
time  wben  tbe  Unit^  States  Courts  have  not 
bad  jurisdiction  of  mnnv  clnsscs  of  cnses  irre- 
spective of  tbe  nmoufat  involved  tbercin.  Tbe 
fixing  a  limitation  of  amount  as  an  element  in 
tbe  ngbt  to  entertain  jurisdiction  of  a  cause  bas 
been  and  is  merely  a  matter  of  expediency.  In 
certain  classes  of  cases  a  limitation  bas  been 
fixed;  in  otbcrs  it  bas  not,  as  it  bas  from  time 
to  time  been  deemed  wise.  Whenever  it  deems 
best  Congress  can  increase  tbe  limiting  amount 
or  may  (^crease  it  or  entirely  abrogate  it. 

Tbe  first  section  of  tbe  Act  of  1888  defines 
the  original  jurisdiction  of  tbe  circuit  courts; 
and  so  far  as  civil  suits  are  concerned,  tbe 
causes  cognizable  in  these  courts  by  proceed- 
ings originating  therein  are  grouped  under  five 
classifications,  to  wit: 

1.  Controversies  arising  under  tbe  Constitu- 
tion, laws  or  treaties  of  the  United  States  and  in- 
volving a  sum  in  excess  of  $2,000;  2.  Controver- 
sies in  which  the  United  States  is  a  party  plaintiff 
and  involving  a  sum  exceeding  ^3,000;  8.  Con- 
troversies between  citizens  of  different  States, 
involving  a  sum  exceeding  $2,000;  4.  Contro- 
versies iStween  citizens  of  the  same  State  based 
upon  claims  to  land  arising  under  grants  from 
different  States;  5.  Controversies  Mtween  citi- 
zens of  a  State  and  foreign  States,  citizens  or 
subjects,  involving  a  sum  in  excess  of  $2,000. 

In  these  five  classiflcations  are  found  two 
general  grounds  of  jurisdiction,  ».  e.,  subject 
matter  and  diverse  citizenship.  Jurisdiction  of 
cases  arising  under  tbe  first  and  fourth  divis- 
ions is  basedupon  the  subject  matter;  and  courts 
of  the  United  States  have  cognizance  thereof 
regardless  of  the  citizenship  of  the  adverse  par- 
ti(  s.  Cases  in  which  the  United  States  is  the 
party  plaintiff  ma^  be  said  to  fall  under  tbe 
same  cate^ry,  as  it  is  difiScult  to  conceive  of  a 
case  to  which  the  United  States  would  be  plaint- 
iff, but  which  would  not  arise  under  tbe  Con- 
stitution, laws  or  treaties  of  tbe  United  States. 

Jurisdiction  of  causes  embinced  within  tbe 
third  and  fifth  divisions  is  based  upon  diverse 
citizenship. 

Thus  we  have  defined  the  several  classes  of 
cases,  of  which  original  jurisdiction  is  conferred 
upon  tbe  circuit  courts  by  the  first  section 
of  the  Act  of  1888.  The  provisions  thereof 
must  be  borne  in  mind  in  construing  the  second 
section,  providing  for  the  removal  of  causes, 
because  reference  is  expressly  made  thereto. 

The  first  clause  of  tbe  second  section  defines 
when  the  right  of  removal  exists  in  cases  aris- 
ing under  the  Constitution,  laws  or  treaties  of 
the  United  States;  and  in  effect  it  provides  that 
the  defendant  or  defendants,  regai^less  of  their 
residence,  may  remove  any  case  of  Ibis  nature 
provided  it  might  have  been  brought  originally 
in  a  circuit  court  under  the  terms  of  the  first 
section;  that  is  to  say,  it  must  arise  under  the 
Constitution,  laws  or  treaties  of  the  United 
Stales  and  involve  over  $2,000  exclusive  of  in- 
terest and  costs. 

The  Fecond  clause  of  the  section  defines  when 
the  right  of  removal  exists  in  the  class  of  cases 
wherein,  under  the  provisions  of  the  first  sec- 
tion, original  jurisdiction  is  conferred  upon  the 
circuit  courts  by  reason  of  diverse  citizenship 
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including  cases  between  a  citizen  of  a  State  and 
foreign  States  or  the  citizens  or  subjects  there- 
of, the  right  of  removal  being  conferred  only 
upon  nonresident  defendants  In  cases  involving 
over  $2,000. 

Tbe  third  clause  denls  with  causes  involving 
a  separable  controversy,  and,  like  tbe  two  pre- 
ceding clauses,  express  reference  is  therein  made 
to  the  other  provisions  of  the  Act  in  defining 
the  classes  of  suits  in  which  a  removal  may  be 
had.  It  is  clearly  evident  that  Congress  in- 
tended that  the  first  section  and  the  first  three 
clauses  of  tbe  second  section  of  tbe  Act  should 
be  read  together;  and  by  tbe  terms  thereof  pro- 
vision is  made  for  the  exercise  of  jurisdiction 
over  the  cases  enumerated,  either  bv  suit  orig- 
inally in  the  United  States  Courts  or  by  removal 
thereto  from  the  state  courts. 

In  all  cases  coming  within  the  provisions  of 
tbe  first  section  tbe  plaintiff  had  the  option, 
when  about  to  bring  suit,  to  begin  originally 
in  the  United  States  Court.  Should  he,  bow- 
ever,  choose  to  enter  the  suit  in  a  state  court, 
then  tbe  defendant  or  defendants  may,  under 
certain  circumstances,  invoke  the  jurisdiction 
of  the  United  States  Court  by  removing  the 
case  thereto. 

If  jurisdiction  exists  in  the  federal  court,  by 
reason  of  tbe  subject  matter,  in  that  the  cause 
arises  under  the  Constitution,  laws  or  treaties 
of  the  United  States  and  involves  over  $2,000, 
tbe  defendant  or  defendants,  regardless  of  their 
citizenship  or  residence,  may  remove  the  case 
into  the  United  States  Court 

If,  however,  jurisdiction  of  a  given  cause  in 
the  federal  court  exists  only  by  reason  of  the 
diverse  citizenship  of  the  adversary  parties, 
then,  under  the  second  clause,  the  ngbt  of  re- 
moval is  conferred  only  upon  nonresident  de- 
fendants. 

The  limitations  on  the  jurisdiction  of  the 
United  States  Court,  found  in  the  first  section, 
are,  by  reference  thereto,  incorporated  into  the 
named  clauses  of  the. second  section  and  for 
an  obvious  reason.  The  cases  covered  thereby 
are  of  the  same  nature,  no  new  element  enter- 
ing into  the  same;  and  therefore  the  limitations 
placed  by  Congress  upon  the  exercise  of  origi- 
nal jurisdiction  are  repeated,  when  providing 
for  the  exercise  of  jurisdiction  by  removal. 

If  ordinarily  it  is  best  to  limit  tbe  original 
jurisdiction  to  cases  involvmg  over  $2,000,  the 
same  limitation  should  apply  in  like  cases  to 
acquiring  jurisdiction  by  a  removal  of  the  case 
after  its  commencement  in  a  state  court. 

When  we  reach  the  fourth  clause  of  tbe  sec- 
tion, however,  we  find  that  it  deals  with  a  class 
of  cases  involving  a  new  element,  to  wit:  the 
existence  of  prejudice  and  local  influence;  and 
when  dealing  with  this  element  we  should 
naturally  ex^ct  a  difference  in  the  limitations 
placed  upon  the  right  to  invoke  tbe  jurisdic- 
tion of  the  United  States  Courts. 

We  find  in  tbe  clause  no  reference  to  the 
first  section  or  preceding  portions  of  tbe  Act 
All  such  are  carefully  omitted. 

The  declaration  is  that  ''Where  a  suit  is  now 
pending  or  may  be  hereafter  brought,  in  any 
state  court,  in  which  there  is  a  controversy  be- 
tween a  citizen  of  the  State  in  which  the  suit 
is  brought  and  a  citizen  of  another  State,  any 
defendant,  being  such  citizen  of  another  State, 
may  remove  such  suit,  etc. 
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The  definition  of  the  class  of  casee  intended 
to  be  embraced  within  this  clause  is  given  in 
the  clause  itself,  without  reference  to,  or  lim- 
itation by,  the  provisions  of  the  first  section. 

The  one  class  of  cases  to  which  the  clause  is 
applicable  is  that  of  suits  wherein  is  involved 
a  controversy  between  a  citizen  of  the  State 
wherein  suit  is  brought  and  a  defendant,  who 
Is  a  citiasen  of  another  State.  In  such  cases,  if 
it  is  made  to  appear  that  owing  to  prejudice  or 
local  influence  the  defendant,  who  is  sued  out 
of  the  State  of  which  he  is  a  citizen,  cannot 
obtain  Justice  in  the  state  courts,  then  such 
defendant  may  for  this  reason  remove  the  suit 
at  any  time  before  flnal  trial. 

If,  in  a  eiven  case,  it  is  made  to  appear  that 
a  citizen  or  a  State  has  been  sued  in  a  State  of 
which  he  is  not  a  citizen,  and  that  owing  to 
prejudice  and  local  influence  he  cannot  obtain 
justice  in  the  state  court,  upon  what  grounds 
can  the  right  of  removal  be  refused  to  such  a 
defendant,  if  he  applies  for  such  removal  be- 
fore the  final  trial  in  the  cause?  If  all  the 
requirements  in  the  fourth  clause  contained, 
are  fully  met,  upon  what  theory  can  the  court 
impose  other  conditions  as  prerequisites  to 
granting  the  order  of  removal? 

It  win  not  do  to  assume  that  Congress  in- 
tended to  restrict  the  right  of  removal  to  such 
cases  only  as  might  have  been  brought  origi- 
nally in  the  United  States  Circuit  Court  under 
the  i)rovi8ions  of  the  first  section  of  the  Act; 
for  since  the  adoption  of  the  Act  of  1789  down 
to  the  date  of  the  present  statute,  it  has  been 
and  is  the  fact  that  jurisdiction  by  removal 
could  be  acquired  by  the  circuit  courts  in  cases 
which  coula  not  be  originallv  broueht  in  such 
courts.  Oreen  v.  Chutard,  64  U.  S.  28  How. 
484  [16  L.  ed.  4711:  Lexington  v.  Butler,  81 
U.  S.  14  Wall.  282X20  L.  ed.  8091;  Claflin  v. 
Ckm.  Ina.  Oo,  110  U.  S.  81  [28  L.  ed.  761. 

It  never,  therefore,  has  oeen  the  policy  of 
the  legislation  on  this  subject  to  make  the 
boundaries  of  jurisdiction  by  removal  abso- 
lutely coincident;  and  no  support  can  be  found, 
in  past  legislation,  for  the  assumption  that 
Congress  intended  to  restrict  the  right  of  re- 
moval in  all  cases  to  such  controversies  as 
might  have  been  originally  brought  in  the 
federal  courts. 

In  the  case  of  IfaUme  v.  R.  Co,  svpra,  it  is 
said  that,  construing  all  the  clauses  of  the  Act 
of  1887  together,  it  is  clear  that  the  limitation 
of  amount  applies  to  removals  on  the  ground  of 
prejudice  or  local  influence.  What  Is  meant 
Dv  this  is  that  if  ^  import  into  the  fourth 
clause  provisions  not  found  therein,  we  can 
sustain  the  conclusion  that  to  justify  a  removal 
on  the  ground  of  prejudice  the  cause  must  in- 
volve an  amount  exceeding  $2,000. 

Certainly  if  we  construe  the  fourth  clause  by 
its  own  terms  only,  no  such  restriction  can  lie 
found  therein  stated.  Can  we  rightfully  as- 
sume that  it  must  have  been  the  intent  of  Con- 
gress not  to  permit  a  removal  of  a  cause  for 
any  reason  unless  it  involved  over  $2,000,  and 
then  attempt  to  fit  the  language  of  the  fourth 
clause  to  this  assumed  intent,  by  interpolating 
therein  the  provisions  of  other  sections  of  the 
Act  which  are  not  referred  to  in  the  clause 
itself? 

When  the  clause  is  susceptible  of  a  reasona- 
ble construction  as  it  stands,  and  full  force  can 
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be  ^ven  to  all  its  provisions  as  written,  result- 
ing in  a  conclusion  in  harmony  with  the  pre- 
vious legislation  upon  the  general  subject,  why 
resort  to  a  rule  of  construction  which  requires 
the  addition  to  a  specific  clause  of  the  statute 
of  provisions  caref  ullv  repeated  in  other  clauses, 
but  omitted  in  the  fourth  clause?  We  have 
no  ^und  for  inferring  that  such  omission  was 
accidental  or  not  intentional;  and  certainly  if 
Congress  intentionally  omitted,  in  the  fourth 
clause,  all  reference  to  the  preceding  section  of 
the  Act,  courts  are  not  justified  in  holding  that 
such  reference  was  nevertheless  intended,  and 
that  the  clause  of  the  Act  must  be  construed  as 
though  it  contained  that  which  Congress  had 
carefully  excluded  therefrom. 

Comparing  the  structural  form  of  the  Act  of 
1875  with  that  of  the  Act  of  1888,  there  will 
be  found  a  radical  difference  therein.  In  the 
former  Act  we  find  in  both  the  first  and  second 
sections  thereof  a  grouping  together  in  one 
sentence  in  each  section  of  the  several  classes 
of  cases  of  which  jurisdiction  can  be  had, 
either  originally  or  by  removal,  in  the  United 
States  Circuit  Courts  under  the  terms  of  that 
Act 

In  the  Act  of  1888,  on  the  contrary,  the  sev- 
eral clauses  of  the  second  section  are  distinct 
sentences,  and  the  form  thereof  clearly  indi- 
cates that  each  is  to  be  so  read  and  construed. 
Each  clause  is  intended  to  indicate,  by  its  own 
terms,  whether  it  is  to  be  read  in  connection 
with  an^  other  section  orclauseof  tbe  Actor  not. 

The  right  of  removal  on  the  ground  of  prej- 
udice was  first  conferred  by  the  Act  ot  1867. 

In  the  case  of  Johnson  v.  MoneU,  Woolworth, 
890,  Mr,  JasticeWWev,  in  construing  this  Act, 
held  that  the  Act  worked  important  changes 
in  the  law  on  this  subject,  and  that  in  deter- 
mining when  a  removal  under  it  could  be  had, 
its  provisions  were  not  limited  by  the  previous 
statutes. 

In  Oaine8  v.  Fumtes,  92  U.  S.  10  [28  L.  ed. 
624]  it  was  held  that  the  Act  of  1867  "covered 
every  possible  case  involving  controversies  be- 
tween citizens  of  the  State  where  the  suit  was 
brought  and  citizens  of  other  States,  if  the  mat- 
ter in  dispute,  exclusive  of  costs,  exceeded  tbe 
sum  of  $500.  The  only  test  was.  Did  it  in- 
volve a  controversy  between  citizens  of  the 
State  and  citizens  of  other  States,  and  did  the 
matter  in  dispute  exc^d  a  specified  amount?" 

There  is  nothing  in  the  subsequent  legislation 
on  this  subject  that  changes  the  rule  of  con- 
struction thus  applied  to  the  Act  of  1867.  The 
Act  of  1876  did  not  deal  with  this  particular 
class  of  cases.  When,  therefore,  the  Act  of 
18^  was  adopted  we  are  not  justified  in  hold- 
ing that  the  rule  previously  recognized  was 
intended  to  be  changed  unless  sucti  is  the  fair 
and  natural  import  of  the  language  used  in  the 
Act. 

So  far  from  the  terms  of  that  Act  indicating 
any  such  purpose  it  would  seem  as  though 
Congress  had  carefully  framed  the  Act  so  &s 
to  conform  to  the  locognized  construction  of 
the  previous  statutes,  and  the  only  test  now 

Erescribed  for  determining  whether  the  case 
elongs  to  the  doss  that  are  removable  on  the 
ground  of  prejudice  is,  Does  the  suit  involve 
a  controversy  between  a  citizen  of  the  State 
wherein  it  is  pending  and  a  defendant  who  is  a 
citizen  of  another  State? 
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It  is  urged  tiiat  this  construction  opens  the 
door  to  a  removal,  under  tbe  given  dicum- 
stances,  of  a  case  from  anv  state  court,  regard- 
less of  the  amount  involved,  and  that  such 
could  not  have  been  the  intent  of  Congress. 

In  Oaines  v.  Fuente$^  supra,  the  supreme 
court  expressly  holds  tiiat  under  the  Act  of 
1867,  "It  mattered  not  whether  the  suit  was 
brought  in  a  state  court  of  limited  or  general 
jurisdiction." 

The  abrogation  of  the  previously  existing 
limitation  of  $600  as  the  amount  involved,  was 
a  matter  solely  for  Congress  to  determine. 
There  can  be  no  question  that  this  limitation  of 
$500  is  abrogated,  and  none  other  can  be 
claimed  to  exist  except  that  of  $2,000. 

Can  it  be  said  that  it  was  unwise  for  Con- 
gress to  enact  that  where  a  citizen  of  a  State  is 
sued  in  a  State  other  than  Uiat  of  which  he  is 
a  citizen,  and  he  can  make  it  appear  that  by 
reason  of  prejudice  or  local  influence  he  cannot 
obtain  Justice  in  the  state  courts,  he  should 
have  the  right  to  remove  the  suit  into  the  fed- 
eral courts?  The  real  purpose  of  such  legisla- 
tion is  to  afford  parties  an  impartial  tribunal, 
nnd  the  ground  for  the  removal  is  not  the 
amount  in  controversy,  but  the  existence  of 


local  prejudice  affecting  the  rights  of  a  nonresi- 
dent defendant. 

Whether  a  defendant,  under  such  circum- 
stances, should  be  compelled  to  remain  in  t^ 
state  courts,  simply  because  the  amount  in- 
volved did  not  exceed  a  given  sum  was  for  Con- 
gress to  determine;  and  the  construction  of  the 
Act  of  Congress  cannot  be  controlled  by  what 
the  court  or  counsel  might  deem  to  be  wisdom 
or  unwisdom  in  such  legislative  action. 

If,  however,  this  line  of  argument  is  resorted 
to,  certainly  much  can  be  advanced  in  support 
of  the  propriety  of  the  rule,  that  where  preju- 
dice or  local  influence  is  shown  to  exist,  a  de- 
fendant, who  is  sued  in  a  State  other  than  that 
whereof  he  is  a  citizen,  should  have  the  right 
to  remove  the  cause,  regardless  of  the  amount 
involved. 

The  conclusion  reached  is  that  tbe  Statute  of 
1888  repeals  the  third  clause  of  section  689  of 
the  Revised  Statutes  and  enacts  in  lieu  thereof 
the  fourth  clause  of  the  second  section  of  tbe 
Act  of  1888,  and  that  under  its  provisions  the 
amount  involved  is  not  an  elemept  in  determin- 
ing the  removability  of  a  suit.  It  follows  that 
thepetitumfar  remofxU^f  this  cause  is  fff anted 
ana  the  proper  order  will  be  entered. 
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Catharine  M.  SAWYER 

John  HcGILLICUDDY. 

(81  Maine,  818.) 

The  owner  of  a  buUdlii^  who  leases  parts  of 
It  to  different  tenantStWho  have  a  single  stairway 
In  oommon,  is  under  an  implied  covenant  to  keep 
It  in  safe  and  oonvenient  repair. 

(Febmary  18, 1880D 

ON  defendant's  exceptions  to  the  Supreme 
Judicial  Court,  Androscoggin  County. 
Overruled, 

This  was  an  action  for  negligence  to  main- 
tain in  good  repair  a  stairwav,  connected  with 
certain  rooms  which  the  defendant  rented  to 
the  plaintiff  in  his  building.  The  ingress  to 
the  rooms  was  by  a  stairway  running  through 
the  buildinff.  The  same  stairs  were  erected 
and  designea  for  all  the  rooms  in  the  building, 
some  of  which  were  leased  by  the  plaintiff, 
others  to  other  tenants. 

On  the  point  of  defendant's  liability  to  main- 
tain the  stairwav  and  landing,  the  presiding 
Justice  gave  the  following  ruling: 

"The  parties  in  this  litigation  are  landlord 
and  tenant.  The  plaintiff  is  a  tenant  of  the  de- 
fendant— her  landlord;  and  she  alleges  negli- 
gence in  his  maintaining  a  passageway  or  stair- 
way, annexed  to  her  rooms,  which  were  her 
tenements. 

"In  the  first  place,  what  are  the  legal  rela- 
tions of  the  parties?  The  landlord  who  lets  a 
tenement,  as  a  rule,  does  not  imply  a  covenant 
that  the  premises  are  in  repair— -that  thev  are 
fit  for  occupation.  He  sells  the  use  of  the 
premises  for  the  time  being;  he  ceases  for  the 
time  being  to  be  the  owner  of  the  premises, 
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and  the  tenant  becomes  the  owner,  has  the  pos- 
session and  controL 

"A  landlord  is  never  obliged  to  repair  the 
leased  premises  unless  he  has  expressly  agreed 
to  do  so— unless,  as  part  of  the  letting,  then  is 
an  agreement  that  he  will  do  so. 

"£>me  authorities  (that  is,  the  courts  in  some 
States)  make  an  exception  to  this  rule  in  the 
case  of  a  passageway  common  to  different 
apartments,  let  to  different  persons  by  the  same 
landlord;  but  even  that  exception  is  strongly 
combated  by  some  courts. 

"I  think  the  tendency  of  decision  in  this 
State  is  favorable  to  the  view  taken  by  the 
plaintiff;  and  while  it  is  the  exception  to  the 
rule,  at  any  rate  I  so  rule  for  the  purposes  of 
this  case. 

"I  give  to  you  this  rule  to  govern  this  case, 
namelv:  if  the  defendant  let  rooms  to  plaintiff 
in  his  Duilding,  having,  at  the  same  time,  other 
rooms  let  to  other  persons,  or  to  any  other  per- 
son, and  there  was  in  the  building  or  outside 
of  it,  annexed  to  it,  a  sturway  designed  for 
and  being  common  to  all  ihe  rented  rooms  or 
apartments — ^in  such  case  there  is  an  implied 
covenant,  between  the  landlord  and  tenant, 
that  he  will  suitably  care  for  and  maintain  the 
passageway  or  stairway  for  the  tenants,  unless 
there  DC  an  express  agreement  that  he  is  not  to 
maintain  the  stairway  at  his  own  expense." 

Plaintiff  was  injured  by  the  falling  of  a  part 
of  the  landing  at  the  foot  of  the  staurway. 

A  verdict  for  the  plaintiff  was  given. 

To  the  instruction  (founded  on  the  facts 
stated  by  the  Judge)  touching  a  tensnt's  lia- 
bility to  maintain  and  keep  the  stairway  in  re- 
pair, the  defendant  excepted. 

Messrs,  D.  J.  McGillicaddy  and  O.  E. 
McCaAn*  for  defendant: 

There  was  no  agreement  to  repair.    Tbe 
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landlord  is  not  obliged  to  repair.  In  the  absence 
of  express  agreement 

Litbey  y.  To^ford,  48  Maine,  818. 

PlaintifTs  claim  of  an  exception  to  the  gen- 
eral rule,  in  the  case  of  conunon  stairway  and 
landings,  cannot  prevail;  defendant  occapied 
no  part  of  the  building.    * 

WoodB  y.  Naumkeag  Steam  Chtton  Oo,  184 
Mass.  867;  Baw$  y.  Hunking,  135  Mass.  880; 
Humphrey  y.  Wait,  22  U.  C.  C.  P.  680;  Pur- 
€eU  y.  BSnglith,  86  Ind.  84,  and  cases  there  cited; 
Oolev.  McKey,  66  Wis.  600. 

Defendant  did  not  occupy  the  passageway 
"in  common  with  the  other  tenants"  as  in 
Looney  y.  McLean^  189  Mass.  88.  There  is  the 
same  difference  in  Tooie  y.  Beckett,  dfl  Maine, 
644. 

Mr,  F.  L.  Noble*  for  plaintiff,  dted^ 

Larue  y.  Farren  Hotet  (Jo,  116  Mass.  67; 
Lfxmtiy  y.  McLean,  129  Mass.  88;  Lowell  y. 
SpauSMng,  4  Cush.  277;  Woode  y.  Naumkeag 
Steam  Cotton  Oo.  184  Mass.  861;  Kirby  y. 
BoyUton  Market  Am,  14  Gray,  249;  B/eadman 
y.  Conway,  126  Mass.  874;  Toole  y.  Beekett,  67 
Maine,  644;  Prieti  y.  NichoU,  116  Mass.  401; 
Campbell  y.  Portland  Sugar  Co,  62  Maine,  652; 
NbrcTon  y.  Thom»,  61  Mahie,  608;  MeOarthy  y. 
York  Co.  San,  Bank,  74  Maine,  816,  821. 

DaAfortht  J.,  delivered  the  opinion  of  the 
court: 

The  ruling  complained  of  in  this  case  raises 
but  a  sinffle  quesuon,  namely,  the  liability  of 
the  defendant,  upon  Uie  facts  stated  in  the  ex- 
ceptions, "to  suitably  care  for  and  maintain 
the  passageway  or  stairway  for  the  tenants, 
unless  there  be  an  express  agreement  that  he 
is  not  to  maintain  the  stairway  at  his  own  ex- 
pense." fiy  the  ruling,  this  liability  is  imposed 
upon  the  defendant  by  yirtue  of  an  implied 
coyenant 

It  is  to  be  noticed  that  the  plaintilTs  right  to 
recoyer  is  not  made  to  rest  upon  this  proposi- 
tion alone.  This  is  only  one  of  the  elements 
of  her  case,  among  many  others,  upon  which 
we  must  assume  mei  correct  instructions  were 
given. 

It  appears  that  the  defendant  was  the  owner 
of  the  building  including  the  stairway  in  ques- 
tion; that  in  the  upper  part  of  the  building 
there  were  several  different  tenements  leased 
to  as  many  different  tenants  of  whom  the  plaint- 
iff was  one;  and  that  the  stairway  was  built 
for  the  accommodation  of  the  different  tenants 
and  used  by  them  in  common  as  a  passageway 
to  their  several  rooms;  and  as  conceded  in  the 
defendant's  argument  the  plaintiff  received  the 
inlury  which  is  the  subject  of  this  suit  "by 
failing  through  the  landing  at  the  foot  of  the 
stairway." 

In  such  cases  the  rights  and  liabilities  of  the 
parties  are  the  result  of  a  contract  between 
them.  In  the  absence  of  an  express  contract, 
the  law  will  imply  such  as  shall  be  deemed 
reasonable,  under  all  the  circumstances.  In 
this  case  there  was  an  express  contract  as  to 
the  tenancy;  but  that  left  toe  obligation  to  re- 
pair to  such  as  might  be  implied  by  law. 

In  the  first  instance,  the  burden  of  repairs 
reasonably  necessary  for  the  protection  or  aJl 
persons  rightfully  upon  the  premises  is  upon 
the  owner;  and  if  he  would  be  relieved,  the 
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burden  is  upon  him  to  show  that  the  obligation 
has  been  transferred  to  another. 

In  the  ordinary  case  of  landlord  and  tenant 
that'  transfer  is  made.  The  lease  is  an  instru- 
ment of  conveyance.  The  leasee  takes  the  pos- 
session of  the  property  and  has  the  full  control 
of  it  The  landlord  has  no  right  of  entry  even, 
except  so  far  as  it  may  have  been  reserved. 
The  tenant  for  the  time  being  is  in  the  place  of 
the  owner,  taking  the  property  as  he  finds  it. 

These  circumstances  are  so  connected  with 
the  repairs  that  the  law  deems  it  reasonable 
and  proper  that,  in  this  respect  as  well  as  in 
others,  the  tenant  should  tains  the  place  of  the 
owner,  and  authorizes  the  inference  that  such 
was  the  intention  of  theparUes,  in  the  absence 
of  controlling  faets.  Ttds  would  also  be  true 
of  all  appurtenances  connected  with,  or  ways 
to,  the  premises  when  such  appurtenances  and 
ways  were  included  in  the  lease,  with  the  same 
right  of  possession  in  the  tenant  as  in  the 
premises.  This  rule  is  now  beyond  contro- 
versy. 

But  when  the  reason  ceases,  the  law  ceases. 
Though  the  relation  of  landlord  and  tenant 
exists  between  these  parties  as  to  the  tenement 
occupied  by  the  plaintiff,  it  does  not  as  to  the 
stidrway  in  question.  Over  that  she  has  only 
a  right  of  way  in  common  with  others;  no 
right  of  exclusive  or  any  possession,  except  as 
she  is  passing  over  it;  no  right  of  entry,  even, 
for  any  other  purpose;  hence,  in  these  cir- 
cumstances we  find  no  evidence  to  sustain 
an  implied  covenant  on  the  part  of  the  plaint- 
iff to  make  the  repairs,  or  that  the  obligation 
to  do  so  had  been  transferred  from  the  defend- 
ant, who  still  retained  possession  and  control 
of  the  stairway. 

If  this  inference  could  be  drawn  against  the 
plaintiff,  it  could  be  with  equal  propriety 
against  each  of  the  other  tenants;  and  each 
would  have  a  claim  a^nst  the  others  severaUy 
for  neglect.  The  obligation  could  not  be  upon 
all  jointly,  for  their  titles  were  several. 

It  is  suggested  that  the  defendant  is  not  an 
occupant  of  any  part  of  the  building.  This 
may  DC  true.  But  it  is  not  necessary  that  a 
person  should  be  actually  in,  or  upon,  the  prem- 
ises in  order  to  have  the  possession  and  control 
of  them.  The  defendant  was  the  owner  of 
the  stairway,  as  well  as  the  other  parts  of  the 
building,  and  though  built  for  the  accommo- 
dation of  the  tenements  above  and  in  that  sense 
an  appurtenant  to,  though  not  a  part  of,  them, 
it  was  as  easily  divisible  from  them  as  they 
from  each  other.  By  his  leases  he  made  such 
a  division  and,  in  effect,  retained  the  control 
of  the* stairway,  with*a  right  to  himself  to 
enter  at  any  and  all  times.  He  could  have  re 
tained  no  greater  right,  if  he  had  retained  one 
of  the  tenements  for  his  own  occupation,  leas- 
ing the  others  as  now. 

But,  while  these  facts  not  only  fail  to  furnish 
any  sufQcient  foundation  for  an  implied  cove- 
nant on  Hie  part  of  the  plaintiff  to  make  the 
necessary  repairs  upon  the  stairway,  they  are 
abundantly  sufficient  to  sustain  such  a  cove- 
nant on  the  part  of  the  defendant.  He  was  the 
owner  of  the  tenements,  and  kept  them  for  the 
purpose  of  profit  But  to  insure  that,  there 
must  be  some  means  of  access  to  them.  He 
preferred  to  make  one  passageway  for  all. 
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rather  tban  one  for  each.  This  was  an  invita- 
tion, an  inducement  for  all  who  needed  such 
accommodation,  to  come  and  pass  oyer  this 
passageway.  It  was  a  way  provided  for  them 
to  pass  over,  precisely  as  a  man  provides  a  way 
for  bis  customers  to  get  to  his  place  of  busi- 
ness, and  the  same  implied  covenant  to  keep  in 
safe  and  convenient  repair  must  exist  as  much 
in  one  case  aS'in  the  other. 

But  it  is  said  that  when  a  person  has  a  right 
of  way  over  Uie  premises  of  another  the  pre- 
sumption is  that  he  is  bound  to  repair  at  his 
own  expense.  This  may  be  true  when  the 
way  is  held  under  a  license,  to  be  used  by  the 
licensee,  for  his  own  benefit  exclusively.  But 
such  a  way  and  one  provided,  as  this  was,  as 
an  inducement  to  obtain  tenants  for  the  tene- 
ments, or  customers  to  the  business  of  the  per- 
son providing  it,  are  two  very  different  things. 
This  distinction  is  clearly  illustrated  in  Camp- 
beil  V.  BtrUand  Sugar  do,  83  Maine,  652,  561. 
Bee  9\ao8tTatUm  v.  StapUi,  50  Maine,  94. 

Thus  it  is  evident  tbatthe  ruling  in  question 
rests  upon  sound  principle. 

We  are  of  the  opinion  that,  though  there 
may  be  some  conflict  in  the  decisions,  real  or 
apparent,  the  preponderance  of  authority  will 
bring  us  to  the  same  result  In  Massachusetts 
the  question  seems  to  have  been  clearly  settled 
in  accordance  with  the  ruling.  The  same 
principle  runs  through  all  the  cases— that  the 
obligation  to  repair,  m  the  absence  of  any  ex- 
press agreement,  depends  upon  the  right  of 
possession — and  that  an  appurtenant  attadied 
to  and  made  for  the  accommodation  of  several 
different  tenements,  leased  to  different  tenants, 
remains  in  the  possession  of  the  lessor,  though 
the  use  of  it  goes  to  the  lessees. 

MilfoTd  V.  HoUnvofc,  9  Allen,  17,  was  the  case 
of  an  awning  made  for  and  attached  to  a  block 
containing  three  shops  leased  to  different  ten- 
ants. It  was  held  that  though  all  had  the  use 
of  the  awning,  yet  the  possession  remained  in 
the  landlord,  and  he  was  held  liable  for  any 
defects  in  it. 

JEJUtoU  V.  Pray,  10  Allen,  878,  is  in  pohit, 
showing  that  under  similar  circumstances  the 
landlora  and  not  the  tenant  is  bound  to  keep 
the  passageway  in  repair. 

In  Shifieyy,  Fifty  Associates,  101  Mass.  251, 
the  whole  building  was  leased  to  different  per- 
sons in  tenements,  under  leases  rej^uiring  the 
tenants  to  make  repairs;  and  yet  it  was  held 
that  the  possession  of  the  roof,  however  neces- 
sary to  all,  was  not  conveyed  to  any  one  of  the 
tenants,  nor  to  all  jointly,  and  was  therefore 
left  in  the  owners,  who  were  liable  for  new 
repairs.  "  • 

Headman  y.  Conway,  126  Mass.  874,  in  prin- 
ciple is  not  distinguishable  from  the  one  at  bar. 
Three  tenements,  with  a  platform  in  front  for 
the  benefit  of  all,  were  leased  to  different  per- 
sons.   In  the  opinion  it  is  said: 

"If  the  lease  to  each  tenant  was  of  the  shop 
occupied  by  him,  and  the  landlords  had  con- 
structed the  platform  for  the  common  use  and 
benefit  of  all  the  shops  and  the  public,  there 
would  be  no  presumption,  in  the  absence  of 
any  agreement  to  that  effect,  that  the  tenants 
were  to  keep  the  platform  in  repair.  Neither 
tenant  acquired  any  exclusive  nght  to  use  or 
control  the  part  in  front  of  Lis  shop,  and  there 
is  no  such  leasing  of  the  platform  as  would  ex- 
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onerato  the  landlord  from  responsibility  for 
defects  in  it." 

Loonev  v.  McLean^  129  Mass.  88,  is  in  every 
respect  like  the  one  under  consideration  and 
sustains  the  ruling. 

In  this  State  the  same  question  does  net  ap- 
pear to  have  arisen,  but  the  cases  tend  the  same 
way.  Campbell  Y,  Portland  Sugar  Co,  supra; 
Toole  V.  Beckett,  67  Maine,  544,  and  cases  cited. 

In  Bold  V.  O'Brien,  12  Daly  (N.  Y.)  160,  it  is 
held  that  a  tenant  of  a  part  of  a  building  is  not 
bound  to  make  general  repairs.  If  the  land- 
lord fails  to  make  them  and  the  building  falls, 
he  is  liable  to  the  tenant. 

In  Donohue  v.  Kendall,  50  N.  Y.  Sup.  Ct. 
(18  Jones  <&  S.)  886,  it  is  held  that  the  owner 
of  a  tenement  house  owes  to  his  tenants  of 
apartments  therein,  and  to  strangers  rightfully 
on  the  premises,  the  duty  of  keeping  the  stair- 
ways and  hallways  in  repair. 

So  far  as  our  attention  has  been  called  to 
other  cases  in  defense,  or  any  we  have  been 
able  to  find,  we  do  not  think  them  sufficient  to 
overcome  the  authority  of  those  above  cited, 
and  others  simDar.  Some  of  them  rest  um>n 
temporary  obstructions  or,  as  in  Purcell  v.  lEn^ 
glisn,  86  Ind.  84,  and  Woods  v.  I^aumkeag 
Steam  Cotton  Company,  184  Mass.  857,  where 
the  obstructions  were  accumulations  of  ice  and 
snow. 

We  see  no  reason  to  complain  of  these  and 
such  like  decisiona  They  are  not  founded 
upon  a  defect  in  the  thing  itself,  and  so  are 
not  in  confiict  with  our  dedslon  in  the  case  at 
bar.  Nor  do  we  intend  to  decide  that  the  land- 
lord is  liable  for  any  fault  of  the  tenant;  nor  is 
it  a  necessary  inference  that  he  would  be  holdcn 
for  a  defect  m  the  construction  of  the  stairway, 
or  existing  before  the  lease. 

It  might  be  that  in  the  case  of  a  tenant,  in 
the  ab^nce  of  hidden  defects,  he  would  be 
bound  by  the  condition  of  the  stairway,  the 
time  of  the  lease,  and  bound  to  keep  it  clear 
from  the  accumulation  of  temporary  obstnic- 
tions  arising  from  use  or  from  natural  causes, 
as  ice  and  snow,  leaving  the  landlord  liable  for 
repairs  made  necessary  by  the  ordinary  use  or 
decay.  These  several  questions  do  not  arise  in 
this  case,  and  we  give  no  opinion  upon  them. 
An  examination  of  the  cases  upon  this  subject 
will  show,  we  think,  that  much  of  the  apparent 
conflict  in  them  arises  from  the  fact  that  dif- 
ferent questions  are  involved. 

Exceptions  overruled, 

Peters,  Ch.  J.,  Walton  andEmeiTt «rj., 
concurred.  Vh-ffin  and  Haskellt  /«/.,  con- 
curred in  the  resvuL 


Henry  KINGSBURY. 

Charles  P.  MATTOCKa 

(81  Maine.  810.> 

An  assiflnunent  in  bankraptcy*  prior  to  the 
Act  of  Tk>ngre8B  of  June  6,le82,  re-estabilshing 

NOTB.— The  Geneva  Award;  ela4ms  aoainst  foreign 
governments  pass  to  asiiiffneea. 

On  a  olaim  against  a  foreign  government  for 
spoliation,  the  demand  is  founded  on  the  Law  of 
Nations;  and  the  obligation  on  the  offending  gov- 


See  also  4  L.  R.  A.   339. 
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the  Court  of  Gommtolonen  of  Alabama  Claims, 
does  not  coyer  a  olalm  allowed  hj  such  oommis- 
slonera  for  war  premlams  paid  by  the  bankrupt 
in  1863  on  vessels  Insured  against  confederate 
cruisers;  and  where  the  assignee  prosecuted  and 
collected  such  claim,  he  holds  the  proceeds  in 
trust  for  the  bankrupt. 


(February  18,1889.) 


ON  report  from  Supreme  Judicial  Court, 
Cumberland  Coun^.    BiU  sustained. 

This  suit  was  brought  by  plaintiff  against 
his  assignee  in  bankruptcy  to  recover  the 
amount  collected  by  tbe  latter  under  an  award 
of  the  Court  oi  Commissioners  of  Alabama 
Claims  for  war  premiums  of  insurance  paid  by 
plaintiff. 

The  case  was  reported  for  the  opinion  of  the 
f  uU  court. 

Further  facts  appear  in  the  opinion. 

Mr.  Clarence  Hale  for  plaintiff. 

Money  collected  from  war  premiums  does 
not  pass  to  the  assignee  in  bankruptcy  in  cases 
where  the  assignment  in  bankruptcy  was  pre- 
vious to  the  Act  of  June  5,  1882. 

Beard  v.  Sturgis,  6  New  Eng.  Rep.  210, 146 
Mass.  545;  Brooks  v.  Ahrens,  11  Cent.  Rep. 
126,  68  Md.  212;  TqftY.  Marsily,  47  Hun,  175. 

Tbe  payment  of  war  premiums  does  not  con- 
stitute such  "rights  of  action  for  property  or 
estate"  as  vest  in  the  assignee  unaer  the  lan- 
guage of  the  Act  under  which  the  complainant 
here  filed  his  petition  in  bankruptcy. 

See  (Jomegys  v.  Vasse,  26  U.  S.  1  Pet.  193  (7 
L.  ed.  108);  Pierce  v.  Stidworthy,  4  New  Eng. 


Rep.  498,  79  Maine,  284;  Leonard  v.  Nye,  125 
Mass.  455;  Orant  v.  BodweU,  8  New  Eng. 
Rep.  247, 78  Maine,  460;  WiUiamson  v.  Oolcord, 
1  Hask.  621:  Emerson  v.  Hall,  88  U.  S.  18  Pet. 
409  (10  L.  ed.  22S);Bodffe  v.  Adams,  19  Pick. 
429;  Warren  v.  Wliitney,  24  Maine,  561;  Cook 
V.  Bradley,  7  Conn.  57;8hep.  Touch.  822, 828; 
4  Kent,  Com.  206;  Btimand  v.  Bodocanaehi, 
L.  R.  6  Q.  B.  Div.  688;  Erwin  v.  U.  8,  97  XT. 
S.  892  (24  L.  ed.  1065). 

Mr.  C.  P.  Mattocks^  defendant,  in  pro, 
per,: 

The  sum  received  by  the  defendant  from  the 
United  States  Treasurer  on  account  of  enhanced 
insurance  premiums  paid  by  the  bankrupt  bo- 
fore  the  decree  in  bankruptcy,  being  in  the 
nature  of,  and  not  distinguishable  in  principle 
from,  "  indemnity  for  an  unjust  capture," 
passed  by  tbe  assignment  in  bankruptcy  to  the 
aefendant  as  apart  of  said  bankrupt's  estate. 

Gomegys  v.  Vasse,  26  U.  S.  1  Pet.  198  (7  L.  ed. 
108). 

This  court  has  already  decided  that  claims 
provable  under  the  Act  of  June  5, 1882 — which 
is  the  Act  under  which  the  sum  in  controversy 
was  received — ^pass  by  the  residuary  clause  in  a 
will. 

Orant  v.  BodvoeU,  8  New  Eng.  Rep.  247,  78 
Maine,  460;  Pierce  v.  Stidtoorthy,  4  New  Eng. 
Rep.  498,  79  Maine,  284. 

And  if  such  claims  pass  by  will,  they  are 
clearly  distinguishable  from  tbe  claim  con- 
sidered in  Emerson  v.  Ball,  ii8  U.  S.  18  Pet.  409 
(10  L.  ed.  223),  in  which  the  sum  in  controver- 
sy was  a  mere  gift  or  donation,  and  pass  to  the 
assignee  in  bankruptcy. 

Leonard  v.  Nye,  125  Mass.  466. 


emment  Is  perfect  Bmerson  v.  Hall,  88  U.  S.  13 
Pct.40e(10L.ed.a»). 

Claims  for  unlawful  seizure  of  property  by  a  for- 
elgrn  government  pass  to  the  assignee.  Clark  v. 
Clark,  68  U.  S.  17  How.  815  (16  L.  cd.  77). 

The  assignee  of  a  olalm  against  a  foreign  govern- 
ment will  be  entitled  to  the  money  recovered  there- 
on.   Lewis  V.  Bell,  68  U.  a  17  How.  616  (16  L.  ed.  208). 

A  claim  of  a  bankrupt  against  a  foreign  gov- 
ernment posaes  to  his  assignee  In  bankruptcy. 
Phelps  v.  McDonald,  99  U.  8. 206  (25 L.  ed.  478);  Clark 
V.  Clark,  supra, 

A  claim  against  the  United  States  in  favor  of  a 
Dritish  subject  residing  in  this  country  passed  to 
his  aMguee  in  bankruptcy,  in  proceedings  under 
tbe  laws  of  the  United  States.  Phelps  v.  McDonald. 
supra. 


ft 


Claim  for  reimbursement  cf  **  war  premiums. 

The  Judgment  of  the  Court  of  Commissioners 
of  Alabama  Claims  has  no  effect  as  res  judUiat€i;  and 
no  right  to  reimbursement  for  **w9r  premiums*' 
existed  and  none  passed  by  assignment  to  assignee. 
As  claims  against  Qreat  Britain  for  '*war  premi- 
ums** were  rejected  by  the  Geneva  Tribunal,  the 
Act  of  Congress  providing  for  payment  of  the 
same,  was  a  gratuity  to  which  the  doctrine  of  rela- 
tion does  not  apply  so  as  to  give  rights  created 
thereby  relation  back  to  the  date  of  bankruptcy. 
Brooks  V.  Ahrens,  11  Cent  Bep.  126, 68  Md.  212. 

Claims  for  payment  of  premiums  for  war  risks 
after  the  sailing  of  any  confederate  cruiser  did  not 
pass  by  ass^mcnt  in  bankruptcy  made  prior  to 
the  passage  of  the  Act  of  Congress  entitled  *'An 
Act  Bo-Establishing  the  Court  of  Commissioners  of 
Alabama  Claims.**  Heard  v.  Sturgis,  6  New  Bug. 
Rep.  210, 146  Mass.  546. 

So  money  paitf  by  the  United  States  to  assignees 
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in  bankruptcy,  in  pursuance  of  said  Act  of  Con- 
gress passed  after  the  assignment,  on  account  of 
war  premiums  paid  by  the  bankrupts,  is  recover- 
able by  the  bankrupts  from  the  assignees,    ibid. 

The  surviving  partner  is  entitled  to  recover  the 
moneys  received  by  them  for  **war  premiums** 
paid,  and  that  without  recoupment  for  expenses 
and  counsel  fees.    Brooks  v.  Ahrens,  supra. 

Claims  against  indemnity  fund  in  hands  of  oovern" 

fli^nt. 

The  provision  made  by  the  Act  of  Congress  of 
1882  is  a  mere  gratuity.  Glllan  v.  Oillan,  66  Pa. 
490;  Bumand  v.  Bodocanaehi,  L.  B.  6  Q.  B.  T)iv.  683, 
L.  B.  7  App.  Cos.  888;  Moore  v.  McDonald,  11  Cent* 
Bep.  131, 68  Md.  82L 

An  indemnity  claim  for  losses  occasioned  by  a 
confederate  cruiser,  when  established  by  statute, 
though  a  pure  gratuity,  is  an  absolute  legal  claim 
against  the  United  States.  Gk>reley  v.  Butler  (Mass.) 
6  New  Eng.  Bep.  800. 

When  tbe  sovereign  power  has  established  a 
claim  against  a  fund  in  its  hands,  and  has  provided 
a  tribunal,  and  all  necessary  machinery,  for  its  es- 
tablishment and  collection,  such  a  claim  is  '^rop-. 
erty,**  within  the  meaning  of  the  Insolvent  Act 
(Pub.  Stat.  167,  §§44, 46).    IMd. 

If  the  claim  is  established  in  pursuance  of  what 
would  have  been  an  antecedent  legal  duty  on  the 
part  of  the  sovereign  but  for  its  sovereignty,  it 
foUows,  a  fortiori,  from  decisions  like  Leonard  v. 
Nye,  126  Mass.  466;  Jones  v.  Dejiter,  125  Mass.  471; 
and  Comegys  v.  Vasse,  26  U.  S.  1  Pet.  212  (7  L.  ed, 
116),  that  some  claims  against  the  Sovereign  will 
pass  in  bankruptcy  or  insolvency,  although  the  Act 
which  recognizes— makes  them  effectual— is  not 
passed  until  after  the  assignment.  Qoreley  v.  But- 
ler, supra. 

Where  the  plaintiff  had  no  notice  of  the  proceed- 
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Danfortht  J.,  delivered  the  opinioo  of  the 
court: 

Id  April  1868,  the  plalDtiff  paid  the  sum  of 
$1,288.12  as  war  premiums  on  certain  yesseis 
insured  against  capture  or  destruction  by  con- 
federate cruisers.  In  Mav,  1868,  he  was  adju- 
dicated a  bankrupt  and  the  defendant  was  ap- 
pointed bis  assignee.  Under  the  Act  of  Con- 
gress of  June  6,  1882,  by  which  the  Court  of 
Commissioners  of  Alabama  Claims  was  re-es- 
tablished, he  made  application  to  that  court  for 
a  reimbursement  of  the  premiums  so  paid. 

Subeequenlly ,  by  reason  of  a  rule  adopted  by 
the  court,  the  de^ndant  as  assigoee  came  in, 
prosecuted  the  claim  to  Judement,  and  on  Sep- 
tember 15,  1886,  received  thereon  the  sum  of 
$662.84. 

The  only  question  involved  is  whether  the 
defendant  holds  that   sum  in  trust  for  the 

Elaintiff,  or  as  assignee  for  the  creditors  in 
ankruptcy.  The  fact  that  it  was  recovered  in 
his  name  as  assignee  can  have  no  effect  upon 
the  decision,  for  that  was  the  result  of  adjudi- 
cation by  the  commissioners  beyond  their  juris- 
diction, and  therefore  not  condusive. 

It  must  now  be  considered  as  well  settled  that 
claims  allowed  by  that  court  under  the  Act  of 
June  28,  1874,  or  June  6, 1882,  and  in  accord- 
ance therewith,  for  the  capture  or  destruction 
of  property  by  the  confederate  cruisers,  are 
such  property  as  would  and  did  pass  by  an  as- 
signment in  bankruptcy  bearing  date  after  the 
capture  or  destruction,  and  before  the  allow- 
ance; or,  more  accurately  stating  it,  the  claim 
itself  passed  by  the  assignment  and  the  amount 
allowed  referred  back  to  the  loea,  took  the  place 


of  the  property  so  lost  and  goes  wI-tc  thrt 
would  have  gone.  C&megys  v.  Vasse,  20  U.  b. 
1  Pet.  1»8  [7  L.  ed.  108];  Leonard  v.  Nye,  125 
Mass.  456;  Grant  v.  BodtoeU,  78  Maine,  460,  3 
New  £ng.  Rep.  247;  Pierce  v.  Stidwarihy,  79 
Maine,  234,  4  New  Eng.  Rep.  498. 

In  these  cases  the  principles  involved  and 
cases  decided  are  so  exhaustively  discussed  as 
to  leave  nothing  to  be  added. 

In  Oomegys  v.  Voite,  which  is  the  leading 
case  in  this  country,  Mr.  Justice  Story  states 
the  ground  of  assignability  thus:  "Vested  rights 
ad  rem  and  in  re,  possibilities  coupled,  with jm 
interest,  and  claims  growing  out  of,  and  adher- 
ing to,  property,  may  pass  by  assignment." 

This  dtscription,  presumably,  was  not  in- 
tended to  include  all  classes  of  property  assign- 
able; but  it  clearly  goes  to  the  utmost 'limit  of 
that  represented  by  such  claims  as  are  the  sub- 
ject matter  of  the  cases  cit^ .  1 1  may  therefore 
be  safe  to  assume  that  unless  the  claim  under 
consideration  comes  within  the  above  descrip- 
tion it  was  not  assignable,  and  the  case  at  bar 
would  be  clearl  V  distinguishable  from  those  ro- 
lled upon  in  defense. 

The  origin  of  the  claim  shows  its  nature.  It 
comes  from  a  simple  contract  between  the 
plaintiff  and  his  insurers.  He  paid  them  his 
money  and,  as  a  full  consideration  received 
their  contract  of  indemnity  in  case  of  a  loss. 
There  were  no  expectations  for  the  future,  no 
foundation  for  any  hope  to  get  his  money  back, 
unless  there  was  a  loss.  It  was  only  a  loss,  to 
or  under  which  he  could  have  any  claim,  or 
which  could  give  rise  to  any  ''possibilities 
coupled  with  an  interest;"  it  was  only  a  destruc- 


ings  instituted  by  his  iDsolvent  until  ibe  latter  had 
got  his  Judgment  and  a  draft  of  the  amount  was  In 
the  defendant's  band,  the  plaintiff  was  entitled  to 
receive  the  draft.  Quimby  v.  Carr,  7  Allen,  417; 
Cook  V.  Holbrook,  6  Allen,  672, 578;  Cox  v.  Prentloe, 
8  Maule  &  S.  844;  Goreley  v.  Butler,  supra. 

Compenaation  for  eoReetion  of  claim. 

The  prohibition  In  the  Act  of  1874,  oonoeming  the 
compensation  for  collecting  claims  In  the  Court 
of  Commissioners  of  Alabama  Claims,  Is  limited  to 
liens,  sales  or  assignments  creating  a  right  of 
property  m  the  claim  Itself,  and  does  not  extend  to 
a  mere  personal  agreement  to  pay,  as  compensa- 
tion for  services,  a  sum  of  money  equal  to  a  cer- 
tain proportion  of  the  amount  which  may  be  re- 
covered. Bachman  v.  Lawson,  108  U.  8. 659  (27  L. 
ed.1007). 

An  agreement  made  before  the  Treaty  at  Wash- 
ington, for  the  collection  of  a  claim  afterwards  in- 
cluded in  the  Geneva  Award,  was  not  annulled  or 
rescinded  by  the  Act  of  1874,  establishing  the  Court 
of  Commtssioners  of  Alabama  Claims.   IMd. 

Where  a  firm  has  suffered  through  the  depreda- 
tions of  rebel  cruisers,  and  they  employed  an  attor- 
ney to  obtain  a  restoration  of  their  losses  through 
the  federal  government,  the  consideration  being  a 
certain  coini>ensatlon  based  upon  the  amount  ulti- 
mately recovered,  and  the  claim  was  presented  and 
rejected,  and  on  the  death  of  the  surviving  partner 
of  the  firm  his  administrator  refused  the  attomey^s 
services  and  employed  other  counsel.  It  was  held 
chat  the  writing  signed  by  the  attorney  and  the 
firm  was  not  a  mere  power  of  attorney  which  was 
revoked  by  the  death  of  the  surviving  partner,  but 
ran  to  those  who  might  represent  the  attorney  on 
the  one  hand,  and  beyond  the  death  of  the  sur- 
viving partner  on  the  other  hand;  and  that  the 
attorney  might  continue  and  procure  the  stipu- 
8  L.R.A. 


lated  reward,  notwithstanding  the  rejection  of  the 
daim.  When  the  recovery  was  obtained  the  attor- 
ney was  entitled  to  the  stipulated  reward  less  the 
further  expense  incurred  after  the  rejection  of  his 
services  by  the  administratrix.  See  Hodges  v.  Gn^ 
pel,21N.  Y.  a  R.  845,  lU  N.  Y.  419. 

BighU  of  pemoncA  repreeenlaiUveB  of  deceased 

cki/bJumL 

If  the  sum  in  controversy  was  a  plire  gift  to  the 
plaintiffs,  to  which  they  had  no  olabn  as  of  right  in 
any  sense,  it  did  not  pass  to  their  assignees.  Emer- 
son v.  HaU,  88  U.  &  18  Pet  409  (10  L.  ed.  888);  GilUa 
V.  Gillan,66Pa.4aO. 

Even  if  assignees  m  tiankruptoy  are  universal  suc- 
cessors, they  succeed  only  to  the  rights  and  inter- 
ests which  the  bankrupt  has  at  the  time— not,  of 
course,  to  anything  which  he  afterwards  may  ac- 
quire by  a  title  wholly  subsequent.  U.  S.  Rev. 
Stat.  §6044. 

Executors  stand  In  a  different  position.  They 
''represent  the  person  of  their  testator."  9  Edw. 
ni.  Stat.  1,  chap.  8;  Lltt  0  837;  Overton  v.  SydalU 
Popham,  120,  VH;  Gouldsb.  180,  pL  6;  Boyer  v.  Rlv- 
ett,  8  Bulstr.  817, 821;  Bain  v.  Cooper,  1  DowL  Pr. 
Ca8.N.S.  11,14. 

They  would  take  if  their  testator  had  died  be- 
fore the  Act  of  1883  was  passed;  and  if  the  will  con- 
tained a  residuary  clause.  It  might  be  construed  to 
apply  to  the  sum  received  by  them  as  representing 
him,  in  accordance  with  the  rule  laid  down  by 
XfOrd  Hardwicke  In  Green  v.  Ekins,  8  Atk.  478,  478, 
that  ''If  the  personal  estate  Is  increased  by  any 
event  after  the  death  of  the  testator,  it  'is  part  of 
the  residue,  and  will  pass  as  such.**  Grant  v.  Bod- 
well,  8  New  Eng.  Rep.  847, 78  Maine,  460,  465;  Pierce 
V.  Stidworthy,  4  New  Eng.  Bep.408, 79  Maine,  284. 

Our  decision  is  in  accordance  ntfth  Brooks  v. 
Ahrens,  11  Cent.  Rep.  126,  68  Md.  812:  Toft  v.  Mar- 
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tion,  or  capture  of  tbe  property  insured,  by  the 
ooDfederate  cruisers  whicn  could  give  rise  to 
any  claims  "  growing  out  of  and  adhering  to 
property.** 

Here  was  no  loss,  or  destruction,  or  capture 
of  the  property;  hence,  the  whole  thing  began 
and  ended  with  the  contract.  There  was,  in- 
deed, an  increase  in  the  premium  paid  conse- 
quent upon  the  fact  that  cruisers  were  afloat; 
but  so  far  as  appears  tbe  vessels  were  not  ren- 
dered less  valuable  permanently,  or  their  voy- 
ages less  profitable  hj  that  increase. 

Besides,  if  this  claim  was  in  any  sense  a  debt, 
so  as  to  be  assignable  as  such,  there  must 
necessarily  be  a  debtor.  Here  there  is,  or  was 
at  the  time  of  the  bankruptcy,  none.  There  is 
no  pretense  that  there  was  any  claim  upon  the 
United  States  (3k>vemment,  and  it  is  conceded 
that  whatever  it  did  in  behalf  of  the  claim- 
ants, was  in  pursuance  of  its  duty  as  agent  for, 
or  protector  of,  its  subjects.  As  such,  it  pre- 
sented this  claim  for  allowance  to  the  Govern- 
ment of  Great  Britain. 

Upon  objection  being  made,  it  was  decided 
that  by  the  iDtcrnationd  law  that  government 
was  not  liable  and  the  claim  was  withdrawn. 
This  decision,  if  not  conclusive,  was  satisfac- 
tory to  Uie  contracting  parties,  and  clearly  in 
accordance  with  the  law  applicable. 

Thus,  we  are  brouc^ht  to  the  conclufdon  that 
at  the  time  of  the  plaintiff's  bankruptcy,  this 
claim  was  not  assignable,  was  not  in  fact  an  ex- 
isting right  to  any  description  of  property,  and 
therefore  did  not  pass  under  the  assignment  to 
the  defendant  as  assignee. 


But  it  is  claimed  that  by  the  subsequent  pro- 
oeedinffs  in  regari  to  the  claim  it  is  made  as- 
signable^  and  that  these  proceedings  should  re- 
late badL  to  the  beginning  and  thus  carry  the 
claim  to  the  assignee. 

It  may  be  true  that  the  claim  is  now  assi^- 
able.  But  on  what  principles  of  law  or  equity 
the  result  contended  for  should  follow  is  cer- 
tainly not  apparent.  The  assi^ment  covers 
only  property  existing  at  its  date.  The  credit- 
ors are  entitled  to  so  much  and  to  no  more. 

In  all  the  cases  relied  upon  tbe  corner  stone 
upon  which  the  decision  rests  is  that  at  the  time 
of  the  assignment  the  claim  was  assignable 
property  and  as  such  passed  by  the  assignment. 
If  this  claim  is  now  a88is;nable  it  is  by  virtue  of 
the  Act  of  Ck>ngre8s  of  June,  1883.  There  was 
nothing  growing  out  of  the  original  payment 
of  the  insurance  money,  any  more  than  in  tho 
pa^inent  of  money  for  any  other  purchase,  to 
which  the  creditors  were  entitled.  If  they  get 
this  claim,  they  get  something  to  which  they 
were  not  and  are  not  at  all  entitled. 

It  is  evident,  from  the  Act  referred  to  and 
the  circumstances  under  which  it  was  passed, 
that  Congress  did  not  so  intend.  It  is  signifi- 
cant that  the  Act  does  not,  as  in  the  prior  one, 
give  the  amount  awarded  to  assigns;  but  this 
may  not  be  conclusive. 

The  board  of  arbitration  aUowed  no  amount 
whatever  for  claims  of  this  class,  but  a  sum  in 
gross  for  damages  caused  by  the  capture  or  de- 
struction of  property.  Tbe  sum  allowed  waa 
accepted  in  full  for  such  losses.  It  then  became 
the  duty  of  the  government  to  provide  for  such 


flOy,  47  Hun,  ITS,  18  N.  Y.  8.  B.  687,  Field,  X,  dis- 1 
BenUngx  Heard  v.  Sturgls,  6  New  Bng.  Rep.  214, 
146  Haas.  64S. 


Court  of  eUUnu:  /urfodictCon,  praetUo  and  proeed' 

ure. 

The  oourt  of  claims  has  no  JurlsdlctloD  of  a  cause 
of  action  agralnst  the  United  States,  which  grrows 
out  of  or  is  dependent  on  a  treaty  stipulation.  So 
held  of  a  claim  which  gxew  out  of  the  stipulations 
of  tbe  Treaty  of  Washinaton,  and  payment  of  the 
olaim  to  the  United  States,  under  the  Geneva 
Award.  Great  Western  Ins.  Oo.  v.  (T.  8.  112  U.  S. 
193r28L.ed.687);  PAulson  Y.  U.  8. 112  F.  S.  198  (28  L. 
ed.  680,  note). 

The  intervention  of  a  board  of  arbitration  and 
Its  award  does  not  change  the  fact  that  the  final  reo- 
oirnltion  and  payment  of  the  claims  grow  out  of 
tbe  stipulation  of  the  treaty.    Ihid. 

W!]en  Jurisdiction  over  such  claims  Is  conferred 
by  special  Act,  the  authority  of  the  court  to  hear 
and  determine  them,  and  of  this  court  to  review  its 
action,  is  limited  and  controlled  by  the  provisions 
of  that  Act  Bz  parte  U.  S.  C*Ex  parU  Atocha  "} 
84  U.  S.  17  WalL  438  (21  L.  ed.  606). 

Tbe  oourt  of  claims,  in  deciding  upon  the  rights 
of  claimants,  is  not  bound  by  any  special  rules  of 
pleading.  U.  &  v.  Bums,  79  U.  Sb  12  Wall.  246  (20  L. 
od.388;. 

Tbe  forms  of  pleading  in  the  court  of  claims  are 
not  so  strict  as  to  preclude  the  claimant  from  re- 
covering what  is  Justly  due  to  blm  upon  the  facts 
stated  in  his  petition,  although  due  tn  a  dilTerent  as- 
pect from  that  in  which  his  demand  is  conceived, 
aark  T.  U.  &  06  U.  8.  680  (24  L.  od.  518);  U.  &  v. 
Behan,  110  U.  &  838  (28  L.  ed.  168). 

The  common-law  rules  of  evidence  govern  the 
oourt  of  claims  in  the  absence  of  an  Act  of  Congress 
or  of  a  special  reason.  Moore  v.  U.  8.  01  U.  &  270 
(ffiL.ed.84lQ^ 
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Neither  the  claimant  nor  his  assigns,  nor  any  per- 
son interested  in  tbe  event  of  tbe  suit,  can  testify 
In  the  court  of  claims.  U.  8.  v.  Anderson,  76  U.  8. 
OWaU.66aOL.ed.615L 

The  Act  of  1868  was  not  Intended  to  exclude  hto 
evidence  In  a  case  where,  by  the  rules  of  the  com* 
mon  law,  it  would  be  admitted  in  exceptional  ciotiB^ 
and  not  to  be  excluded  because  of  his  interest*  U» 
&  v.Glark,06U.8.87  (24 L. ed. 606). 

Question  of  iWjt  to  fund^  open  to  lUigation, 

The  decision  of  the  Court  of  Alabama  Claims,  ap- 
propriating the  fund  to  the  claim,  leaves  the  ques- 
tion of  title  thereto  open  to  litigation  in  the  ordi* 
nary  courts.  Goreley  y.  Butler  (Mass.)  6  New  Eng. 
Bep.  800. 

The  adjudication  of  the  commissioners  only  de- 
cides upon  the  amount  and  validity  of  the  claim  na 
against  the  United  States;  sets  apart  and  Ideotifles 
the  fund  for  the  boneflt  of  whoever  ultimately  may 
prove  entitled  to  it,  under  the  proper  constructiOD 
of  the  statute ;  and  leaves  the  rlg-hts  of  all  persons 
claiming  to  be  entitled  to  the  sum  a\vflrded  to  the 
ordinary  course  of  proceeding  in  the  established 
courts.  Leonard  v.  Nye,  126  Mass.  455, 466:  Comegys 
V.  Voase,  26  U.  S.  1  Pet.  103, 212  (7  L.  ed.  108, 110). 

Tbe  court  of  commissioners  has  expressed  and 
acted  on  this  view  ot  the  law.  McLean  v.  U.  8. 
Davis's  Report  of  Dec.  of  0)mrB.  112,  44th  Cong.  2d 
Seas.;  Senate  Ex.  Doc.  21 ;  Bankruptcy  Question, 
March,  1884,  in  Rules,  Opinions,  etc.,  of  Court  of 
Comrs.  of  Alabama  Claims,  Washington,  1885. 
Heard  v.  Sturgis,  6  New  Eng.  Rep.  912, 146  Mass.  545. 

It  follows  that  «uch  claims  pass  to  an  assignee  in 
bankruptcy  or  Insolvency  under  an  assignment 
earlier  In  date  than  the  Act  providing  for  tbe  pay 
ment  of  the  claim.  Leonard  v.  Nye,  0)megyB  v» 
Yasse,  Heard  v.  Sturgis,  supra;  Jones  v.  Dexter* 
125  Mass.  468;  Phelps  v.  McDonald,  00  U.  &  206  (26  L. 
ed.  473);  Pater  v.  Scott.  6  Gill  &  J.  116. 
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loflsefl.  This  it  did,  and  the  balaDoe  left  be- 
longed to  it  aB  much  as  any  money  in  its  treas- 
ury. With  this  money  it  saw  fit  to  pay  in  part 
or  all,  as  the  amount  might  be  found  sufficient, 
of  the  sums  paid  for  enhanced  premiums.  Tlie 
Act  of  1883  was  passed  for  this  purpose.  It 
was  not  founded  upon  any  legal  or  equitable 
right  or  claim,  nor  was  it  an  acknowledgment 
of  sudi,  but  was  purely  and  simply  a  voluntary 
Act,  not  only  as  a  government  not  suable,  but 
such  would  have  been  its  effect  as  between  in- 
dividuals. Emermm  y.  EdU,  88  U.  S.  18  Pet 
409  [10  L.  ed.  228]. 

But  whether  that  statute  confers  a  gratuity, 
or  is  the  creation  of  a  debt,  the  result  S  equally 
fat^  to  the  defense  in  this  case. 

The  only  conflicting  decision  to  which  our 


attention  has  been  directed  Is  thai  of  the  com- 
missioners, which  rests  very  largely  upon  the 
decisions  relied  upon  in  the  defense  of  tnis  case. 
As  we  have  seen,  those  cases  differ  materially, 
and  are  not  authority  upon  any  question  in- 
volved in  this.  On  the  other  hand,  the  conclu- 
sion here  reached  is  sustained  by  Brooks  "v,  AK- 
rent,  68  Md.  212,  11  Cent.  Rep.  126;  T(tft  v. 
MarsUy,  47Hun,175,  and  ffeardy,  8turgi$,  146 
Mass.  645,  6  New  Ens.  Rep.  210,— in  which, 
especially  the  last,  will  be  found  a  very  ex- 
haustive discussioQ  of  the  principles  involved 
on  both  sides. 
Billnutained, 

Petenu  Oh.  J,^  Walton*  Viri^  Emery 
and  Haskellf  Jj.,  concurred. 
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PEOPLE  OP  the  State  of  NEW  YORK, 

BespU,, 

V. 

Joel   W.    SHERWOOD  et  al.,  Exrs.,  etc, 

AppU. 

Be  Will  of  Hannah  Enbtoit. 

L  Befbre  one  can  besnlideeted  to  the  Inir- 
dens  of  a  law  provldintr  for  special  taxation, 
either  himself  or  his  property  must  be  clearly 
brouffht  within  its  terms. 

t»  No  tax  was  imposed  upon  property  pasBinff  by 
will  or  intestacy  ftom  a  nonresident  of  the  State 
by  the  Ck>Uateral  Inheritance  Tax  Act  of  188B. 

CDanforth,  J.,  disaents,) 

(April  16, 1S80.) 

APPEAL  by  defendants,  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  ludgment  of 
the  Surrogate's  Court  of  Kings  County  in  a 
proceeding  against  executors  to  enforce  pay- 
ment of  a  collateral  inheritance  tax  out  of  de- 
cedent's estate.    Beeersed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Josiah  T.  Marean,  for  appellants: 

It  has  been  the  poUcy  to  encourage  the  mi- 
ration of  foreign  capital  into  the  State,  and  it 
IS  therefore  not  improbable  that  the  Le^la- 
ture  did  not  intend  to  create  a  tax  which  would 
in  some  degree  tend  to  discourage  it. 

See  1  Itev.  Stat  p.  8^9,  §  6,  as  amended  by 
chap.  176,  Laws  of  1851,  g  2.  See  also  1  Rev. 
Stat.  p.  419.  §  8;  WiUiafru  v.  Wai/ne  Co,  78  N. 
661,565,566. 

The  law  under  discussion  must,  if  it  can 
without  violence,  be  so  construed  that  if  there 
were  a  simUar  law  in  Pennsvlvania,  none  of 
the  assets  would  be  subjected  to  a  double  tax 
upon  the  succession. 

See  People  v.  Tax  Oomrs.  28  N.  Y.  286;  P^- 
pie  V,  Smith,  88  N.  Y.  576. 

The  Act  under  consideration  subjects  to  the 
tax  assets  of  a  resident  decedent  located  in 
Pennsylvania. 

Note.— Collateral  inheritance  tax,  and  succession 
tux.  See  Re  Bowels  Estate,  2  L.  B.  A.  885  and  note. 
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MouUrie  v.  Bunt,  28  N.  7.  804;  ParsoM  v. 
Lyman,  20  N.  Y.  108;  Code,  §  2694. 

If,  then,  this  law  also  subiects  to  tax  the  suc- 
cession of  the  personalty  within  this  State,  of  a 
decedent  domiciled  in  Pennsylvania,  and  pass- 
ing by  virtue  of  its  laws,  it  Involves  a  double 
tax  upon  that  succession,  and  exceeds  the  just 
powers  of  an  enlightened  State. 

See  Orcutfs  App,  97  Pa,  185. 186;  Thomson  v. 
Advocate  General,  12  Clark  &F.  1,  17;  Wallace 
V.  AttV'Qen,  L.  R.  1  Ch.  1;  U.  8.r,Hunnewea,19 
Fed.  Rep.  617;  Atty-Qen.Y.Napier,  6  Exch.  217. 

EveiT  charge  upon  the  subject  must  be  im- 
posed bv  clear  and  unambiguous  language. 
When  there  is  any  ambiguity  found  the  oon- 
strucUon  must  be  in  favor  of  the  public;  be- 
cause it  is  a  general  rule  that  when  the  public 
are  to  be  charged  with  a  burden  the  intention 
of  the  Legislature  to  impose  that  burden  must 
be  explicitly  and  distincUv  shown. 

Dwarris,  quoted  by  Cfcolev,  p.  267;  War- 
rington V.  Fu/rbor,  8  East,  246;  uenn  v.  Dia- 
mond, 4  Bam.  &  C.  244;  Tomkim  v.  AMy.  6 
Bam.  <&  C.  542;  Doe  v.  BruLith,  8  Bing.  152; 
Wroughtony.  Turtle,  11  Mees.  &  W.  567;  Jfar- 
miis  of  Ghandoe  v.  Inland  pef>enue  Oomr§.  6 
Exch.  479;  Gurry,  Scvdds,  11  Exch.  192;  Oreen 
V.  Holway,  101  Mass.  248;  Smith  v.  Waters,  25 
Ind.  898;  Cdhoon  v.  Goe,  57  N.  H.  557;  C,  A 
V.  Wiggleeworth,  2  Story,  878. 

Duties  are  never  imposed  upon  the  citizen 
upon  vague  or  doubtful  interpretations. 

Powers  V.  Barney,  5  BUitchf .  208.  See  CT.  iSL 
V.  WatU,  1  Bond.  583. 

Mr,  James  W.  'ElAdf^yrtkj  for  respondent 

Andrews*  t/l,  delivered  the  opinion  of  the 
court: 

Hannah  Enston  died  at  Spartanburgh,  Soxith 
Carolina,  on  the  26th  day  of  October,  1880. 
At  the  time  of  her  death  she  was  a  resident  of 
Philadelphia,  in  the  State  of  Pennsylvania,  and 
she  had  never  been  a  resident  of  or  domiciled 
in  this  State.  She  left  a  last  wUl  and  testa- 
ment, which  was  admitted  to  probate  in  the  Sur- 
rogate's Court  of  Kings  County.  She  had  an 
estate  amounting  to  about  $1,000,000,  which 
by  her  wUl  she  disposed  of  to  her  collateral 
relatives  and  to  strangers  in  blood.  One  of  her 
executors  resided  in  £e  County  of  Kings,  and 


See  also  18  L.  R.  A.  709,  713. 
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the  other  at  Philadelphia;  and  all  the  legatees 
but  one  were  nooresiaents  of  this  State.  In  early 
all  her  i>roperty  was  invested  by  her  agents 
residing  in  the  City  of  Brooklyn,  and  was  man- 
aged by  them. 

After  making  certain  deductions  there  was 
left,  as  held  by  the  surrogate,  for  the  purposes 
of  taxation  under  the  Act,  chapter  488  of  the 
Laws  of  1885,  $848,541.11,  consisting  of  the 
following  property:  real  estate  situate  in  the 
County  of  Kings,  $125,575;  bonds  secured  by 
mortgages  upon  real  estate  in  the  State  of  New 
York,  $471,650;  and  promissory  notes  and 
bonds  of  munidpal  corporations  and  stocks  and 
bonds  of  foreign  corporations,  $246,816.11. 

Upon  this  property  the  surrogate  made  an 
order  directing  the  executors  to  pay  a  tax  of 
$42,107.05.  From  the  order  of  the  Surrogate  the 
executors  appealed  to  the  eeneral  term,  where 
the  order  was  af9rmed;  ana  they  then  appealed 
to  this  court. 

It  is  not  questioned  that  this  tax  would  have 
been  proper  under  the  Act  referred  to,  if  Mrs. 
Enston  had  at  the  time  of  her  death  been  a  resi- 
dent of  this  State.  But  her  executors  claim 
that  as  she  was  not  a  resident  of  this  State  there 
is  no  law  imposing  or  requiring  payment  of 
this  tax. 

For  the  purpose  of  determining  whether  this 
tax  was  properly  exacted  we  must  construe  sec- 
tion 1  of  tlic  Act  of  1885,  as  that  section  is  the 
only  one  which  describes  the  property  to  be 
taxed  under  the  Act,  and  it  is  as  follows: 

* 'Section  1.  After  the  passage  of  this  Act, 
all  property  which  shall  pass  by  will  or  by  the 
intestate  Laws  of  this  State  from  any  person 
who  may  die  seised  or  possessed  of  the  same 
while  being  a  resident  of  the  State,  or  which 
property  shall  be  within  this  State,  or  any  part 
of  such  property,  or  any  interest  therein,  or  in- 
come therefrom,  tmnsferred  by  deed,  grant, 
sale  or  gift  made  or  intended  to  take  effect  in 
possession  or  enjoyment  after  the  death  of  the 
grantor  or  bargainer  to  any  person  or  persons, 
or  to  a  body  politic  or  corporate,  in  trust  or 
otherwise,  or  by  reason  whereof  any  person  or 
body  politic  or  corporate  shall  become  bene- 
ficially entitled,  in  possession  or  expectancy,  to. 
any  property  or  to  the  income  thereof  other 
than  to  or  for  the  use  of  father,  mother,  hus- 
band, wife,  childrf^n,  brother  and  sister  and 
lineal  descendants,  bom  in  lawful  wedlock,  and 
the  wife  or  widow  of  a  son,  and  the  husband 
or  a  daughter,  and  the  societies,  corporations 
and  institutions  now  exempted  by  law  from 
taxation,  shall  be  and  is  subject  to  a  tax  of  $5 
on  every  $100  of  the  clear  market  value  of  such 
proper^,  and  at  and  after  the  same  rate  for 
any  less  amount,  to  be  paid  to  the  treasurer  of 
the  proper  county,  and  in  the  City  and  County 
of  New  York  to  the  Comptroller  thereof,  for 
the  use  of  the  State;  and  all  administrators,  ex- 
ecutors and  trustees  shall  be  liable  for  any  and 
all  such  taxes  until  the  same  shall  have  been 
paid  as  hereinafter  directed;  Prorided,  That  an 
estate  which  may  be  valued  at  a  less  sum  than 
$500  shall  not  be  subject  to  said  dutv  or  tax." 

The  section  is  singularly  involved  and  ob- 
scure in  its  phraseology,  and  the  precise  legis- 
lative intent  is  very  far  from  being  clear. 
But  we  must  grapple  with  the  dliBculties  which 
the  section  presents  as  well  as  we  can,  and  by 
a  fair  construction  of  the  language  used  give 
8  L.  R.  A,  80 


effect  to  what  we  believe  to  have  been  the  pur- 
pose of  the  Legislature.  The  tax  imposed  by  this 
Act  is  not  a  common  burden  upon  all  the  prop- 
erty or  upon  all  the  people  within  the  State. 
It'frnot  a  general  but  a  special  tax,  reaohing 
only  to  special  cases  and  affecting  only  a  spe- 
cial class  of  persons. 

'  The  executors  in  this  case  do  not,  therefore, 
in  any  proper  sense,  claim  exemption  from  a 
^neral  tax  or  a  common  burden.  Their  claim 
IS  that  there  is  no  law  which  imposes  such  a 
tax  upon  the  property  in  their  hands  as  execu- 
tors. If  they  were  seekinff  to  escape  from  gen^ 
eral  taxation,  or  to  be  exempted  from  a  com- 
mon burden  imposed  upon  the  people  of 
the  State  generally,  then  the  authorities  cited 
by  the  learned  counsel  for  the  people,  to  the 
effect  that  an  exemption  thus  claimed  must  be 
clearly  made  out,  would  be  applicable.  But 
the  executors  come  into  court  claiming  that 
the  special  taxation  provided  for  in  the  I^w  of 
1885  is  not  applicable  to  them  or  the  property 
which  they  represent.  Li  such  a  case  Uiey 
have  the  right,  both  in  reason  and  in  justice, 
to  claim  that  thev  ^hall  be  clearly  brought 
within  the  terms  oi  the  law  before  they  shall  be 
subjected  to  its  burdens. 

^  It  is  a  well  established  rule  that  a  citizen  can- 
not be  subjected  to  special  burdens  without  the 
clear  warrant  of  the  law.  The  following  au- 
thorities furnish  the  true  rule  applicable  to  such 
a  case:    Cooley,  Taxn.  2d  ed.  275;  U.S.  v.  Wiff- 

fleaworth,  2  Story,  878;  Pmoers  v.  Barney,  5 
natchf .  208;  U,  8,  v.  Watts,  1  Bond,  588;  Boe 
V.  Snaith,  8  Bing.  152;  Oreen  v.  ffolway,  101 
Mass.  248.  ' 

The  section  imi)oses  a  tax  very  plainly  upon 
two  classes  of  property  by  clauses:  (1)  upon 
all  property  which  "shall  pass  by  will,  or  by 
the  Intestate  Laws  of  this  State,  from  any  per- 
son who  may  die  seised  or  possessed  of  the 
same  while  being  a  resident  of  the  State;"  (2) 
upon  property  wliich  shall  be  within  this  State 
transferred  inter  fdvos,  to  take  effect  at  the  death 
of  the  grantor  or  bargainer. 

It  is  claimed  on  behalf  of  the  People  that  the 
words  **or  which  property  shall  be  within  this 
State"  were  added  to  the  prior  lan^age,  which 
included  only  property  left  by  residents  of  the 
State,  so  as  to  include  all  property,  whether 
owned  at  death  by  a  resident  or  nonresident. 
If  that  had  been  the  result  sought  by  the 
draftsman  of  the  Act  it  would  have  been 
easy  insimple  language  to  cover  all  the  prop- 
erty within  the  State  which  might  pass  by  will 
or  intestacy  from  any  person  whatever.  If  the 
construction  claimed,  by  the  People  be  the  cor- 
rect one,  then  we  have  the  peculiar  feature  that 
as  to  the  second  class  provided  for  in  the  Act 
(of  property  transferred  inter  vivas,  to  take 
effect  at  death),  instead  of  beginning  with  "all 
property,"  as  was  previously  done  as  to  the 
first  class,  we  find  the  singular  language,  "any 
part  of  such  property,  or  any  interest  therein, 
or  income  thereof,  transferred,"  etc.  Would 
any  intelligent  person  have  used  such  language 
to  describe  all  property  or  all  property  of  a  cer- 
tain class? 

We  think  the  most  obvious  construction  is 
that  the  first  class  was  intended  to  embrace  all 
property  passing  by  will  or  intestacy  upon 
which  it  was  intended  to  impose  a  tax,  and  ihoX 
what  immediately  follows  relates  exclusively 
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to  property  transferred  within  the  State  inter 
mwi,  and  should  be  read  consecutively  as  fol- 
lows: ''Which  property  shall  be  within  this 
State,  or  any  part  of  such  property,  or  any  in- 
terest therein,  or  income  thereof,  transferred 
by  deed,  grant,  sale,  or  sift,"  etc.  The  sentence 
could  more  properly  nave  been  constructed 
as  follows:  "Which  property,  or  any  part  of 
such  property,  or  any  interest  therein,  or  in- 
come therefrom,  shall  be  within  this  State 
transferred  by  deed,  grant,  sale,  ffif  t,"  etc.   The 

Sroperty  meant  by  the  words  "wnich  property" 
I  not  entirely  certain.  Its  most  natural  mean- 
ing is  the  same  property  mentioned  in  the  prior 
peat  of  the  section,  ana  that  had  reference  only 
to  property  owned  by  a  resident  of  the  State. 
As  such  transfers  of  property  inter  tipos  are 
▼ery  rare  in  the  transactions  of  men,  it  is  prob- 
able that  the  purpose  of  that  provision  was  to 
defeat  an  evasion  of  the  statute  by  persons 
whose  property  had  been  made  liable  to  taxa- 
tion by  the  previous  portion  of  the  section,  to 
wit,  residents  of  the  State. 

It  is  not  probable  that  the  draftsman  had  in 
contemplation  that  a  nonresident  of  the  State 
would  come  here  and  make  a  transfer  of  prop- 
erty inter  wtos,  to  take  effect  at  his  death. 
There  would  be  no  occasion  for  him  to  do  it, 
as  the  previous  portion  of  the  section  had  im- 
posed no  succession  tax  upon  the  property 
which  he  as  a  nonresident  should  leave;  and 
yet  the  broad  lanfi:uage  used  may  be  so  con- 
Itnied  as  to  include  transfers  inter  iiivas  made 
by  both  residents  and  nonresidents;  and  for  the 
purposes  of  this  case  it  does  not  matter  which 
of  those  two  constructions  be  given  to  that  por- 
tion of  the  section. 

We  are  therefore  of  opinion,  in  view  of  the 
inapt  phraseology  used,  that  there  was  no  in- 
tention by  that  section  to  impose  a  succession 
tax  upon  property  passing  by  will  or  intestacy 
from  a  nonresident  of  the  State  to  his  collateral 
relatives. 

The  People  claim  some  support  for  their  con- 
struction of  seclioD  1  from  section  11,  which 
reads  as  follows:  "Whenever  any  foreign  exec- 
utor or  administrator  shall  assign  or  transfer 
any  stocks  or  loans  in  this  State,  standing  in  the 
name  of  a  decedent,  or  in  trust  for  a  decedent, 
which  shall  be  liable  to  the  said  tax,  such  tax 
shall  be  paid  to  the  treasurer  or  comptroller  of 
the  proper  county  on  the  transfer  thereof ;  other- 
wise, the  corporation  permitting  such  transfer 
shall  become  liable  to  pay  such  tax." 

It  must  be  observed  that  that  section  imposes 
no  tax.  Section  1  does  that,  and  it  is  upon  that 
section  alone  that  reliance  can  be  placed  for  the 
exaction  of  this  tax.  But  it  is  proper  to  look 
at  section  11,  so  far  as  it  may  throw  light  up- 
on section  1. 

There  may  be  cases  where  all  the  executors 
or  administrators  are  nonresidents  of  the  State, 
and,  therefore,  not  within  the  jurisdiction  of 
our  courts;  and  such  executors  or  administra- 
tors may  assign  or  transfer  stocks  or  bonds  in 
this  State,  and  provision  is  here  made  for  the 
collection  of  the  tax  in  such  cases. 

Section  16  is  also  referred  to,  and  that  is  as 
follows: 

"The  surrogate's  court  in  the  county  in  Which 
the  real  propN^y  is  situate  of  a  decedent  who 
was  not  a  resident  of  the  State,  or  in  the  county 
of  which  the  decedent  was  a  resident  at  the  time 
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of  his  death,  shall  have  jurisdiction  to  hear  and 
determine  all  questions  in  relation  to  the  tax 
arising  under  uie  provisions  of  this  Act." 

That  speaks  of  the  real  property  of  a  nonres- 
ident decedent  situate  within  this  State;  hence, 
the  claim  is  made  that  the  statute  evidently 
contemplated  that  a  tax  may  be  imposed  upon 
the  real  estate  of  a  nonresident  deceaent  This 
section  is  very  bungling  and  uncertain.  The 
draftsman  evidently  had  in  mind  that  there 
miRht  be  some  case  in  which  a  nonresident  de- 
cedent mlRht  leave  real  estate  in  this  State 
which  would  be  subject  to  taxation  under  the 
Act  This  section  certainly  can  have  no  oper- 
ation, as  it  imposes  no  tax  unless  section  1  has 
imposed  a  tax  in  some  case  upon  the  real  estate 
within  this  State,  of  a  nonresident  decedent. 

An  inference  cannot  be  drawn  from  this  sec- 
tion that  section  1  authorizes  the  imposition  of 
any  tax  upon  the  persond  property  of  a  non- 
resident decedent,  because  the  section  is  express- 
ly confined  to  the  real  property  of  such  a  do- 
cedent;  and  unless  such  a  deciedent  leaves  real 
property  within  this  State  no  jurisdiction  is 
conferred  upon  a  surrogate  to  determine  the 
questions  in  relation  to  the  tax  arising  under 
the  provisions  of  the  Act.  But  there  might  be 
a  case  if  section  1  be  construed  to  impose  a  tax 
upon  all  property  transferred  within  this  State 
inter  pivot  where  the  real  estate  of  a  nonresi- 
dent situate  within  this  State  would  be  liable  to 
the  tax;  and  in  this  way  some  force  and  effect 
could  be  given  to  section  16. 

There  is  certainly  nothing  in  this  Act  impos- 
ing a  succession  tax  upon  the  stocks,  bonds  and 
other  choses  in  action  left  within  this  State  by 
a  nonresident  decedent  It  is  a  general  rule  of 
law  that  such  property  attends  Sie  owner  and 
has  its  ntiLS  at  his  domicil.  It  is  true  that  that 
is  a  fiction  of  the  law,  but  it  is  a  fiction  which 
must  prevail  unless  there  is  something  in  the 
policy  of  the  statute  or  its  language  which  shows 
a  different  legislative  intent  People  v.  Tax 
Oomrs.  28  N.  Y.  224;  People  v.  anith,  88  N. 
Y.  576. 

The  corporate  stocks  of  the  decedent  were 
not,  under  the  general  laws  of  this  State,  taxa- 
ble here,  although  the  share  certificates  may 
have  been  held  here  by  her  agents.  The  cer- 
tificates are  in  no  general  sense  property.  They 
simply  represent  interests  in  the  corporations; 
and  the  iitue  of  the  property  owned  by  a  share- 
holder in  a  corporation  is  either  where  the  cor- 
poration exists  or  at  the  domicil  of  ihe  share- 
holder; it  can  in  no  proper  sense  be  uiid  to  be 
where  the  certificates  happen  to  be  in  the  hands 
of  an  agent  in  a  State  where  the  corporation 
has  no  existence  and  the  owner  no  domicil. 

So,  too,  the  bonds  of  foreign  corporations  in 
the  hands  of  the  agents  of  the  decedent  here 
were  not,  in  a  legaisense,  property  within  this 
State,  and  they  were  not  under  the  general  laws 
or  the  policy  of  the  State  taxable  here.  Nor 
were  the  mortgages  taxable  here.  On  the  con- 
trary, they  were  by  the  general  policy  of  the 
State  exempted  from  taxation  here.  1  Rev. 
Stat.  880,  §  5,  as  amended  by  chap.  176,  Laws 
1851,  g  2;  1  Rev.  Stat  419,  g  8;  WiUiame  v. 
Wayne  Co,  78  N.  Y.  561. 

There  is  nothing  in  the  Act  of  1885  from 
which  it  can  be  inferred  that  the  Legislature 
meant  so  far  to  depart  from  its  genenu  system 
and  policy  of  taxation  as  to  impose  here  a  suo- 
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oeBdon  tax  upon  property  thus  situated.  It 
was  dealing  witli  taxation  upon  the  property  of 
persons  domidied  here,  and  used  langua^  suf- 
ficient to  Impose  taxation  upon  such  property, 
but  not  upon  property  of  nonresidents  which 
had  no  titus  in  this  State. 

It  cnnnot  be  presumed  that  it  was  the  inten- 
tion of  the  Legislature  to  impose  taxation  up- 
on all  the  property  of  any  decedent  found  with- 
in this  State.  Suppose  a  foreigner  shou Id  come 
here  with  negotiable  securities  in  his  possession 
for  the  purpose  of  buying  property  here,  and 
soon  after  should  die  here.  Or,  suppose  a  mer- 
chant should  come  here  from  some  other  State 
with  drafts  or  negotiable  securities  in  his  pos- 
session, and  should  die  here  shortly  after  reach- 
ing this  State;  can  it  be  supposed  in  either  of 
such  cases  that  it  was  the  legislative  intent  that 
before  the  property  of  the  decedent  could  be 
taken  out  of  this  State  to  the  jurisdiction  of  his 
domidl  it  should  be  subjected  to  a  tax  to  en- 
hance the  revenues  of  the  State? 

Then,  again,  if  tliis  Act  is  to  be  so  construed  as 
to  reach  pex*8onal  estate  of  nonresident  deced- 
ents, how  is  it  to  be  administered?  There  are 
no  means  of  ascertaining  here  how  much  of  the 
estate  will  pass  to  collateral  relatives  under  a 
will,  or  by  intestacy.  That  can  only  be  known 
after  the  entire  expense  of  administration  and 
the  debts  and  liabilities  of  the  deceased  haye 
been  ascertained  and  deducted  at  the  place  of 
his  domiciL 

Suppose  a  nonresident  dies,Meaying  a  million 
dollars  in  this  State,  and  is  largely  indebted 
at  the  place  of  his  domicil— what  his  net  es- 
tate will  be  after  deducting  debts  and  expenses 
of  administration  can  only  be  ascertained  at  his 
domicil,  where  his  estate  must  be  finally  ad- 
ministered and  adjusted;  and  there  can  be  no 
way  of  adjusting  the  estate  here,  as  there  is  no 
machinery  in  the  law  here  appropriate  to  such 
a  purpose;  and  thus  it  would  be  impracticable 
to  administer  this  statute. 

Still  further,  if  a  succession  tax  is  demanded 
and  paid  here  upon  the  property  of  a  nonresi- 
dent decedent,  that  does  not  answer  a  claim  for 
a  further  tax  at  the  place  of  the  decedent's  dom- 
icD;  and  thus  his  estate  might,  and  many  times 
would,  be  subjected  to  a  double  succession  tax. 
There  is  in  the  State  of  Pennsylvania  a  law  for 
the  taxation  of  collateral  inheritances  like  that 
which  exists  here,  and  if  this  estate  be  sub- 
jected to  this  tax  in  this  State  it  may  again  be 
subjected  to  a  like  tax  in  that  State.  All  these 
considerations  should  lead  us  to*  hesitate  to  put 
upon  section  1  such  a  construction  as  would 
bring  within  its  purview  the  property  of  a  non- 
resident decedent  left  in  this  State  at  his  death. 

Upon  some  of  the  questions  here  discussed 
the  case  of  Oreutfs  Appeal,  97  Pa.  179,  is  an 
instructive  authority. 

By  chapter  718  of  the  Laws  of  1887,  section  1 
of  the  Act  of  1^35  was  so  amended  as  to  sub- 
ject to  its  operation  the  property  within  this 
State  of  a  nonresident  decedent,  and  this 
amendment  furnishes  some  evidence  that  prior 
thereto  the  proper  construction  of  Uie  section, 
according  to  the  understanding  of  the  Legisla- 
ture did  not  include  within  its  operation  such 
property. 

We  are  therefore  of  opinion  that  the  judgment 
^  (he  Oeneral  Term  and  the  decree  of  the  surro- 
ffote  should  b$  rewned^  and  the  prooBedinge  die- 
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mieaed,  toith  caste  in  aU  the  courts  to  the  appel- 
lants. 

Earl»  Peckhapin  and  Gray^  JJ.,  concur. 
Danforthf  J,,  reads  dissenting  opinion. 
Fiiiehf  J,t  concurs.  Ra^er^  Oh.  J,,  not  vot- 
ing. 

Danforth«  J.,  dissenting: 

The  question  we  have  to  determine  is  wheth- 
er the  Act  of  1835  {supra)  discloses  an  intent 
that  property  within  this  State,  but  belonging 
at  the  time  of  her  death  to  a  nonresident,  shall 
be  taxed  under  its  provisions.  I  am  of  the 
opinion  that  such  is  its  manifest  purpose. 

The  langua^  of  the  first  section  takes  in  all 
property  within  the  State  which  may  be  the 
subject  of  transmission  by  will  or,  in  case  of 
intestacy,  by  statute,  or  oi  alienation  by  deed, 
grant,  side  or  ^t,  made  or  intended  to  take 
effect  in  possession  or  enjoyment  after  the  death 
of  the  grantor.  The  property  subjected  to  taxa- 
tion is  the  property  within  the  State.  The 
words  used  make  it  immaterial  whether  that 
property  belonged  to  a  resident  or  a  nonresi- 
dent, so  that  its  owner  makes  a  testamentary 
dispoeilion  of  it,  or  a  disposition  of  that  nature 
in  whateyerform  it  may  be.  This  construc- 
tion is  most  in  harmony  with  the  subject  of  the 
statute  and  with  the  j^eneral  policy  of  the  State 
in  reference  to  taxation. 

In  the  construction  of  such  statutes  exemption 
is  not  t&YOTed(People  v.  Tcus  Comrs,  76  N.  T,  64; 
People  Y.  Davenport,  91 N.  Y.  576);  and  whatever 
grammatical  difficulties  may  stand  in  the  way, 
the  intent  of  the  Legislature,  if  let  out  by  its 
language,  should  be  made  effective.  It  may 
be,  as  tne  appellant  claims,  that  no  satisfactory 
conclusion  can  be  reached  by  following  the 
exact  punctuation  and  philology  of  the  separate 
clauses  of  the  statute;  but  the  language  Is  not 
incapable  of  a  reasonable  meaning,  and  it  is 
enough  if  its  general  scope  and  tenor  furnish 
sufficient  light  for  a  sensible  interpretation  not 
at  yariance  with  the  words  in  which  the  design 
of  the  Legislature  has  been  clothed. 

Such  is  the  case  before  us.  It  is  conceded 
by  the  learned  counsel  for  the  appellant  that 
the  confusion  thought  to  be  apparent  in  the 
words  of  tbis  Act  is  cured  by  the  amendatory 
Act  of  1887.  chapter  718.  The  corresponding 
proyisions  as  contained  in  that  statute  are: 

"After  the  passage  of  this  Act  all  property 
which  shall  pass  by  will  or  by  the  Intestate 
Laws  of  this  State  from  any  person  who  may 
die  seised  or  possessed  of  the  same  while  a  res- 
ident of  ihts  State,  or  if  such  decedent  wis  not 
a  resident  of  this  State  at  the  time  of  deft  th, 
which  property,  or  any  part  thereof,  shall  be 
within  this  State." 

The  amendatory  words  are  those  in  italics. 
They  supply  by  explicit  designation  what  was 
implied  in  the  former  Act,  and  facilitate  the  in- 
terpretation of  the  other  clauses,  but  they  are 
neyertheless  superfluoua  They  are  neither 
wider  than  the  former  words,  nor  do  they  make 
the  statute  more  comprehensiye  than  it  was 
originally,  nor  require  a  different  meaning  to 
be  giyen  to  it.  Under  either  statute  the  clear 
intention  was  to  bring  in  for  taxation  all  prop- 
erty, real  and  personal,  without  re^^ard  to  resi- 
dence, which  was  within  the  jurisdiction  of  the 
courts  of  this  State,  and  to  be  administered  un- 
der its  laws  for  the  beneficiaries  named  in  tho 
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Act,  sublect  only  to  the  exceptions  Darned  in 
the  Act  Itself;  and  no  reason  can  be  gathered 
from  the  first  section  for  any  other  limitation. 

Subsequent  sections  sustain  the  view  I  have 
presentea.  Section  11  regulates  the  conduct  of 
foreign  executors  or  administrators  in  reference 
to  certain  property  of  the  decedent,  and  section 
15  provides  for  priority  of  Jurisdiction  in  case 
"of  a  decedent  who  was  not  a  resident  of  the 
State,"  as  well  as  over  the  estate  of  a  decedent 
who  at  the  time  of  his  death  was  a  resident. 

Nor  do  I  conceive  there  is  any  reasonable 
doubt  as  to  the  .property  upon  which  the  tax 
should  be  levied.  Theappellant's  contention 
is  that  as  to  the  personal  securities,  the  resid- 
uum, after  the  payment  of  debts  and  other 
charges,  should  alone  be  assessed,  and  that  the 
court  of  the  decedent's  domicil  is  the  onlv  one 
that  can  properly  determine  how  much  oi  them 
will  go  to  the  collateral  beneficiaries.  The 
power  of  the  Legislature  to  tax  the  succession 
of  nonresidents  to  property  in  this  State  is  un- 
questioned. The  property  chargeable  with  the 
tax  is  defined  with  such  clearness  as  to  deprive 
the  appellant's  contention  of  all  force. 

In  the  first  place,  it  is  all  property  which 
shall  pass  (section  1).  (3)  Its  value  in  certain 
cases  is  to  be  appraised  immediately  after  the 
death  *f  the  decedent  at  what  was  the  fair  mar- 
ket value  thereof  at  the  time  of  his  death.  (8^ 
All  taxes  imposed  by  the  Act  are  made  due  ana 
payable  at  the  death  of  the  decedent  (fc^  4),  and 
the  executors  are  given  power  to  sell — ^not,  it 
will  be  observed,  the  property  actually  subject 
to  distribution  to  the  beneficiaries,  but  so 
much  of  the  property  of  the  decedent  as  will 
enable  them  to  pay  said  tax  (§  7);  and  by  sec- 
tion 8  they  are  required  within  thirty  days  to 
pay  over  the  tax  retained  by  them  to  the  comp- 
troller of  the  city  or  treasurer  of  the  proper 
county,  as  the  case  ma^  be. 

Other  sections  provide  for  the  appraisal  of 
the  property  of  persons  whose  estates  are  sub- 
ject to  the  payment  of  the  tax,  others  to  secure 
its  payment,  and  so  framed  as  to  prevent  in- 
justice to  the  persons  ioterested  in  the  property. 
But  the  primary  object  of  the  law  is  the  im- 
position of  the  tax  and  its  prompt  collection. 
To  that  end  the  executor  is  empowered  to  raise 
moDc^  by  sale;  and  in  case  of  stocks  or  bonds 
standing  in  the  name  of  a  decedent,  or  in  trust 
for  a  decedent,  where  the  foreign  executor  as- 
signs or  transfers  them,  the  tax  must  be  paid 
on  the  transfer,  or  if  he  fails  to  do  so,  the  cor- 
poration itself  must  pay  the  tax.  The  last 
provision  as  to  payment  by  a  corporation  could, 
of  course,  only  be  enforced  against  a  domestic 
corporation  or  one  doing  business  within  this 
State. 

There  is  no  danger,  therefore,  that  any  such 
securities  can  be  effectualljr  assigned  or  trans- 
ferred b^  the  executors  until  the  statute  is  com- 
plied with,  or  that  the  payment  of  the  tax  may 
be  so  evaded.  The  condition  of  his  assignee 
would  be  no  better  than  his  own. 

If  erroneously  paid  (§  10),  or  if  debts  are 
proven  against  the  estate  of  a  decedent  after 
the  payment  of  legacies  or  distribution  of  prop- 
erty from  which  the  tax  has  been  deducted,  or 
upon  which  it  has  been  paid,  a  just  proportion 
of  the  tax  is  to  be  repaid.  But  the  taxes  are 
first  and  at  all  events  to  be  paid  or  secured,  and 
this  is  to  be  done  if  necessary  from  the  very 
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property  of  which  the  decedent  was  in  her  life- 
time seised. 

The  authorities  cited  from  other  States  would 
seem  from  their  language  to  stand  upon  a  dif- 
ferent statute.  They  cannot  in  any  case  affect 
the  construction  of  our  own.  The  order  ap- 
pealed from  applies  only  to  real  property  and 
personal  securities  which  at  the  time  of  the 
death  of  the  decedent  were  within  this  State. 

It  conforms  to  the  statute  now  before  us  and 
should  be  affirmed. 


FIRST  PRESBYTERIAN  CHURCH  of  Al- 
bany, Appt., 

V, 

Thomas   C.  COOPER  et  oL,  Admns..  etc., 

BespU, 

L  No  aetion  to  enforce  a  s^ratnltoiifl  prom- 
ise can  be  maintained*  however  worthy  the 
object  intended  to  be  promoted. 

2.  A  snbecription  paper  by  whloh  the  subscrib- 
ers a^rree  to  and  with  the  trustees  of  a  chundi 
to  pay  the  sums  severally  subscribed  by  them  for 
the  purpose  of  paying  off  a  certain  mortgage 
debt,  upon  condition  that  the  whole  sum  be  sub- 
scribed or  paid  within  one  year,  and  reciting  a 
consideration  of  $1  to  each  of  the  subscribers  in 
hand  paid  (but  which  in  fact  was  not  paid),  and 
the  agreement  of  the  subscribers  with  each  other 
contained  in  the  contract,  where  neither  the 

NOTB.— JZ^tfre  eontroet,  in  part  void. 

SI  the  promise  be  entire,  and  not  in  writing,  and 
a  part  of  it  reiate  to  a  matter  which  by  the  Statute 
of  Frauds  should  be  in  writing,  such  part,  being 
void,  avoids  the  whole  contract.  Mechelen  v.  Wal- 
lace, 7  Ad.  &BL  19,2  Nev.&  P.  2S4;  1  Parsons,  Cont 
p.  402. 

But  if  it  be  such  in  its  nature  that  it  may  be  di- 
vided, and  the  part  not  required  to  be  in  writing  by 
the  statute  may  be  enforced  without  injustice  to 
the  promisor,  that  portion  of  the  agreement  will 
be  binding.  Irvine  v.  Stone,  6  Gush.  608;  Wood  v. 
Benson,  2  Gromp.  &  J.  M,  2  Tyrw.  98;  Band  v.  Ma- 
ther, 7  Monthly  Law  Bep.  290. 

SubtcripUon  to  common  object;  consideration. 

Where  several  promise  to  contribute  to  a  com- 
mon object,  desired  by  all,  the  promise  of  each  may 
be  a  good  consideration  for  the  promise  of  the  oth- 
ers. Congregational  Society  v.  Perry,  6  N.  H.  164 ; 
George  v.  Harris,  4  N.  H.  683;  Church  in  Second 
Precinct  in  Pembroke  v.  Stetson,  6  Pick.  606;  State 
Treasurer  v.  Cross,  9  Vt.  280 ;  University  of  Ver- 
mont V.  Buell,  2  Vt.  48 ;  Canal  Fund  Comrs.  v.  Perry, 
5  Ohio,  68 :  1  Parsons,  Cont  899-401. 

If  a  benefit  accrues  to  him  who  makes  the  prom- 
isCf  or  if  any  loss  or  disadvantage  accrues  to  him  to 
whom  it  is  made,  at  the  requestor  on  the  motion  of 
the  promisor,  although  without  benefit  to  the  prom- 
isor, in  either  case  the  consideration  is  sufficient  to 
sustieUn  assumpsit.  Com .  Dig.  titie,  Action  upon  the 
Com  upon  Assumpsit;  Pillans  v.  Van  Mierop,  8  Burr. 
1678;  Nerot  v.  Wallace,  8  T.  U.  24;  Bunn  v.  Guy,  4 
East,  194;  Willatts  v.  Kennedy,  8  Bing.  6;  MiUer  v. 
Drake,  1  Gaines,  46;  Powell  v.  Brown,  8  Johns.  100; 
Forster  v.  Fuller,  6  Mass.  68;  Townsley  v.  Sumrall, 
27  U.  S.  2  Pet.  182  (7  L.  ed.  886);  Hildreth  v.  Pinkeiw 
ton  Academy,  29  N.  H.  287;  Haines  v.  Haines,  6  Md. 
436. 

If  one  or  more  of  several  condderations  which 
are  recited  as  the  ground  of  a  promise  be  onlr  triv- 


See  also  6  L.  R.  A.  807;  16  L.  R,   A.  604:   39   L.   R.  A.   036. 
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church  noT  the  trustees  promise  to  do  aoTthinff, 
and  whatever  action  the  trustees  In  fact  take 
In  proourlnff  suhsoriptlons  is  as  individuals  and 
not  In  their  official  capacity,  creates  no  obliga- 
tion which  can  be  enforced  by  the  church  agatDst 
any  of  the  subscribers,  because  there  Is  no  privity 
of  contract  between  them  and  the  church, 

8l  Payment  by  a  subscriber  of  part  of  his 
subscription,  which  was  not  legally  enforceable, 
does  not  nu^e  the  balance  of  the  subscription 
▼alld. 

(March  6, 1889.) 

APPEAL  by  plaiDliff,  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  reversing  a  judgment  in  its 
favor  entered  upon  the  report  of  a  referee  in  a 
proceeding  to  enforce  payment  of  a  subscrip- 
tion.   Affirmed. 

The  case  arose  upon  the  presentation  of  a 
daim,  founded  upon  two  subscriptions  by 
Thomas  P.  Crook,  deceased,  towards  paying  a 
mortgage  upon  the  First  Presbyterian  Church 
of  Albany,  to  said  Crook's  executors  and  its 
rejection  by  them,  and  its  reference  under  the 
statute  to  a  referee  to  hear  and  determine. 

The  paper  to  which  decedent  subscribed  was 
as  follows: 

We,  the  undersigned,  hereby  severally  prom- 
ise and  agree  to  and  with  the  trustees  of  the 
First  Presbyterian  Church  in  the  City  of  Al- 
bany, in  consideration  of  %1  to  each  of  us  in 
hand  paid,  and  the  agreements  of  each  other 
in  this  contract  contafned,  to  pay  on  or  before 
three  years  from  the  date  hereof,  to  said  trus- 


tees, the  sum  set  opposite  to  our  respective 
names,  but  upon  the  Q;xpress  condition,  and  not 
otherwise,  that  the  sum  of  $46,000^  in  the  aggre- 
gate, shall  be  subscribed  and,  paid  in  for  the 
purpose  hereinafter  stated;  and  if,  within  one 
year  from  this  date,  said  sum  shall  not  be  sub- 
scribed or  paid  in  for  such  purpose,  then  this 
agreement  to  be  null  and  of  no  effect.  The 
purpose  of  this  subscription  is  to  pay  off  the 
mortgage  debt  of  $45,000  now  a  lien  upon  the 
church  edifice  of  said  diurch,  and  the  subscrip- 
tion or  contribution  for  that  purpose  must  equal 
that  sum  in  the  aggregate  to  make  this  agree- 
ment binding. 
Dated  May  18, 1884. 

The  f  uU  amount  required  was  subscribed  and 
Crook  paid  a  portion  of  bis  subscriptions  dur- 
ing his  lifetime.  After  his  death  his  executors 
refused  to  pav  the  balance  of  the  subscription; 
and  upon  its  being  referred  to  the  referee  he  de- 
cided that  the  claim  was  valid  and  must  be  paid. 
Upon  appeal  to  the  general  term  it  held  that 
part  of  the  subscriptions  were  invalid;  that 
therefore  the  reauired  amount  had  not  been 
subscribed,  and  aecedent's  subscriptions  were 
not  binding,  and  revei*sed  the  case;  whereupon 
plaintiff  appealed  to  this  court. 

Further  tacts  appear  in  the  opinion. 

Mr,  Matthew  HalCf  for  appellant: 

Assuming  that  the  court  was  correct  in  de- 
ciding that  part  of  the  subscriptions  wei-e  in- 
valid, yet  there  was  a  waiver  of  the  condition 
that  $45,000  must  be  subscribed.  No  new  con- 
sideration is  required  to  support  a  waiver  of  a 


olous  and  Insufficient,  but  not  illegal,  and  others 
are  good  and  sufficient,  then  undoubtedly  the  con- 
sideration may  be  severed,  and  those  which  are 
void  disregarded,  while  those  which  are  valid  will 
sustain  the  promise.  Parish  v.  Stone,  U  Pick.  103 : 
King  V.  SeazB,  2  Gromp.  M.  &  R.  4B;  Jones  v.  Waite, 
S  Bing.  N.  0.  SA;  Sheerman  v.  Thompson,  11  Ad.  & 
El.  lOS^;  Best  v.  Jolly,  1  Sid.  88:  Grippe  v.  Gouldlnge, 
1  Bolle,  Abr.  80,  pL  2;  Bradbume  v.  Bradbume, 
Cro.  EUz.  140;  Ooulston  v.  Carr,  Cro.  Ellz.  848:  Crisp 
V.  GameL  Gra  Jao.  128;  Shackell  v.  Rosier,  2  Bing. 
K.C.64II. 

OmAiiiiion»  annexetL 

Where  the  defendant  subscribed  $800  to  a  fund 
for  tiie  payment  of  the  salaries  of  the  officers  of  a 
college,  and  a  condition  was  annexed  that  the  sub- 
Bcnbers  were  not  to  be  bound  unless  the  aggregate 
amount  of  subscriptions  and  contributions  reached 
a  certain  sum— it  was  held  that  there  was  no  con- 
Bideration  for  the  undertaking,  and  that  no  action 
would  He  upon  it,  although  there  was  evidence 
tending  to  diow  that  the  whole  amount  bad  been 
subscribed  or  contributed  according  to  the  terms 
of  the  condition.  Stewart  v.  Hamilton  GoUege,  2 
Benlo,  406;  Barnes  ▼.  Ferine,  9  Barb.  202 ;  Johnston 
V.  Wabash  GoUege,  2  Ind.  66ft. 

Such  a  subscription  may  at  all  events  be  treated 
■8  an  agreement  of  the  subscribers  by  and  with 
each  other  upon  the  failure  to  perform  which  by 
any  one  of  them  the  others  can  Join  in  an  action  of 
assumpsit  against  him  to  recover  the  amount  of  his 
subscription.  Congregational  Society  v.  Perry,  6 
N.  H.  164 ;  Congregational  Society  v.  Goddard,  7  N, 
H.  485;  Fisher  v.  BlLs,  8  Pick.  828;  Amherst  Academy 
V.  Cowls,  6  Pick.  427. 

In  general,  subscriptions  on  certain  conditions  in 
favor  of  the  party  subscribing  are  binding  when 
the  acts  stipulated  as  conditions  are  performed. 
Williams  College  v.  Danf  orth,  12  Pick.  64L 

That  such  subscriptions  are  valid  where  no  ex- 
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penses  or  liabilities  are  incurred  because  of  them,and 
on  the  ground  of  mutuality  of  promise,  seems  to  be 
at  least  implied  in  some  cases.  George  v.  Harris,  4 
N.  H.  638;  Caul  v.  Gibson,  8  Pa.  416;  Collier  v.  Baptist 
Bducational  Society,  8  B.  Mon.  68;  Barnes  r  Ferine, 
9  Barb.  202, 12  N.  T.  18. 

When  ohHgatory, 

Where  advances  have  been  made,  or  expenses  or 
liabilities  incurred  by  others  in  consequence  of  sub- 
scriptions for  alms,  education,  religion  or  other  pub- 
lic uses,  before  any  notice  of  withdrawal,  this  should, 
on  general  principles,  be  deemed  sufficient  to  make 
them  obligatory,  provided  the  advances  were  au- 
thorized by  a  ftdr  and  reasonable  dependence  ou 
the  subscriptions.  Bryant  v.  €k>odnow,  6  Pick.  288: 
Warren  v.  Steams,  19  Pick.  78;  Thompson  v.  Page, 

I  Met.  670;  Bobertson  v.  March,  4  HI.  196;  Macon  v. 
Sheppard,  2  Humph.  835;  University  of  Vermont  v. 
Buell,2  Yt.  48;  Canal  Fund  Comis.  v.  Ferry,  6 
Ohio,  68 ;  Barnes  v.  Ferine,  9  Barb.  202;  Homes  v. 
Dana,  12  Mass.  190 ;  Farmington  Academy  v.  Al- 
len, 14  Mass.  172. 

There  are  many  authorities  which  seems  to  hold 
it  necessary,  in  such  cases,  that  there  shall  be  some 
promise  or  engagement  by  the  committee,  corpora- 
tion or  other  person  to  whom  the  subscription  pa- 
per runs,  or  that  something  should  be  done  on  their 
port  as  the  erection  of  the  building,  providing  ma- 
terials or  the  like,  in  order  to  render  the  subscrip- 
tion binding.   Phillips  Limerick  Academy  v.  Davis, 

II  Mass.  114 ;  Bridge  water  Academy  v.  Gilbert,  2 
Pick.  679;  Troy  Conference  Academy  v.  Nelson,  24 
Vt.  189;  GittiuRS  v.  Mayhew,  6  Md.  113;  Pbipps  v. 
Jones,  20  Pa.  260:  Barnes  v.  Ferine,  9  Barb.  202;  Wil- 
son V.  Baptist  Education  Society,  10  Barb.  309;  Gait 
V.  Swain,  9  Gratt.  633. 

The  endowment  of  a  Utcrary  institution  is  not  a 
sufficient  consideration  to  uphold  a  subscription  to 
a  fund  designed  for  that  object.  Stewart  v.  Hamil- 
ton College,  2  Denlo,  408, 1 N.  T.  68L 
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oondidon  precedent,  and  snoh  waiter  may  be 
shown  by  aoteoroondu<;^  occurring  subsequent- 
ly to  the  breach  of  the  ooodition,  mdicatuag  an 
intention  to  waive  such  condition,  although 
there  is  no  aew  consideration,  and  although 
there  may  be  no  estoppel. 

Prentice  ▼.  Eniekeritoeker  L.  ln».  Oo.  77  N. 
Y.  488;  Goodtoin  y.  McMochxi^eiU  Ifut.  L.  Ins, 
Co,  73  N.  T.  480.495;  TitU4V.  Olens  Falle  2ns. 
Oo.  81  N.  Y.  410.  See  also  Conkling  ▼.  King, 
10  N.  Y.  440;  Clark  v.  DaUe,  20  Barb.  52;  Qoit 
V.  NaU  Protection  Ins.  Oo.  26  Barb.  189, 191. 
192;  Av&rv  v.  WiOson,  81  N.  Y.  841;  Mehois 
V.  Mass,  94  N.  Y.  160;  Baker  v.  Braman,  6 
Hill.  47;  P&>pU  v.  Van  Benssetaer,  9  N.  Y.  291. 

The  case  is  within  the  principle  of  Hutehins 
y.  8miih,  46  Barb.  285;  Beformed  Prot.  Dutch 
Chtirch  V.  Broum,  17  How.  Pr.  287. 

The  subscription  was  a  valid  and  binding  ob- 
ligation. 

Barnes  v.  Perine,  12  N.  Y.  18. 

"Where  several  promise  to  contribute  to  a 
common  object  desired  bv  all,  the  promise  of 
each  may  be  a  good  consiaeraUon  for  the  prom- 
ise of  others  .  .  .  Where  advances  have  been 
made  or  expenses  or  liabilities  incurred  by 
others  in  consequence  of  such  subscriptions,  be- 
fore any  notice  of  withdrawal  this  would,  on 
general  principles,  be  deemed  sufficient  to  make 
them  obligatory;  provided  the  advances  were 
authorized  by  fair  and  reasonable  dependence 
on  the  subscriptionji.  This  rule  seems  to  be 
well  establishea;  and  the  expeneea  or  liabilities 
need  not  have  been  incurred  by  the  plaintiff  if 
others  of  the  subscribers  incurred  them  on  the 
faith  of  the  defendant's  subscription." 

Parsons,  Gont.  p.  452;  Miller  v.  BaUard,  46 
HI.  877.  See  also  Preslfi/.  Society  of  Knox- 
boro  V.  Beach,  74  N.  Y.  72;  Waffns  dt  0.  CoUe- 
ffiate  Institute  v.  Smith,  86  Barb.  576;  Troy 
Conference  Academy  v.  Nelson,  24  Yt  189; 
Lathrop  V.  Knapp,  27  Wis.  214;  Maine  Cent, 
Inst.  V.  Easkell,  78  Maine,  140;  United  Presby. 
Church  V.  Baird,  60  Iowa,  287;  BoderU  y.  Coio, 
6  Cent  Rep^794,  103  N.  Y.  600. 

Messrs.  ward  A  Cameront  for  respond- 
ents: 

The  subscriptions  are  absolutely  void  for 
want  of  consideration. 

Stewa/rt  v.  Hamilton  College,  2  Denio,  408; 
Hamilton  College  v.  Stewairt,  1 N.  Y.  581;  Stod- 
dard V.  Cleteland,  4  How.  Pr.  150;  Hammond 
V.  Shepard,  29  How.  Pr.  190;  1  Parsons,  Cont 
452;  Pratt  v.  Elgin  Baptist  Society,  98  Dl. 
475,  84  Am.  Rep.  187:  Beach  v.  First  M.  E. 
Church,  96  111.  179;  University  of  Des  Moines 
V.  Livingston,  57  Iowa,  807:  Cottage  St.  M.  E. 
Church  V.  KendaU,  121  Mass.  528;  PhilUps 
Limerick  Academy  v.  Dafiis,  11  Mass.  118. 

The  subscription  of  one  subscriber  to  a  sub- 
scription paper  is  not  a  valid  consideraUon  for 
the  subscription  of  another. 

1  Parsons,  Cont.  452;  Barnes  v.  Perine,  12 
N.  Y.  18,  80. 

Mr.  Crook  never  waived  any  of  the  terms  or 
conditions  contained  in  the  subscription  agree- 
ment. 

In  order  to  constitute  an  estoppel,  or  a  waiv- 
er of  objections,  there  must  be  some  act  oromls- 
sion  which  has  misled  another  %ctinff  upon  it 
in  good  faith  and  exercising  reasonabJe  care. 

Boardman  v.  12.  O^.  84  £(.  Y.  167. 
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"If  the  element  of  fraud  or  injnxy  ia  want- 
inff,  there  la  no  eatoppeL" 

ISforthwesiem  MuL  L,  Ins.  Ob.  y.  Amenmin, 
7  West  Rep.  712, 119  IlL  889.  69  Am.  Rep. 
799;  85  Alb.  L.  J.  864. 

A  party  does  not  waive  an  objection  founded 
upon  a  fact  of  which  he  is  ignorant 

Newbery  v.  Fumival,  56  N.  Y.  688. 

Andrews*  •/!«  delivered  the  opinion  of  the 
court: 

It  is.  we  think,  an  insuperable  objection  to 
the  maintenance  of  this  action,  that  there  was 
no  valid  consideration  to  uphold  the  subscrip- 
tion of  the  defendant's  intestate. 

It  is,  of  course,  unquestionable  that  no  action 
can  be  maintained  to  enforce  a  gratuitoua 
promise,  however  worthy  the  object  intended 
to  be  promoted.  The  performance  of  such  a 
promise  rests  wholly  on  the  will  of  the  person 
making  it  He  can  refuse  to  perform,  and  hia 
legal  right  to  do  so  cannot  be  disputed,  although 
his  refusal  may  disappoint  reasonable  expecta- 
tions, or  may  not  be  Justifled  in  the  forum  of 
conscience. 

By  the  terms  of  the  subscription  paper  the 
subscribers  promise  and  agree  to  and  with  the 
trustees  of  the  first  Presbyterian  Church  of 
Albany,  to  pay  to  said  trustees,  within  three 
years  from  its  date,  the  sums  severallv  sub- 
scribed by  them,  for  the  purpose  of  paying  off 
"  the  mortgage  debt  of  $46.000,  on  the  church 
edifice."  upon  the  condition  that  the  whole  sum 
shall  be  subscribed  or  paid  in  within  one  year. 
It  recites  a  consideration,  viz. :  "  In  considera- 
tion of  $1  to  each  of  us  (subscribers),  in  hand 
paid,  and  the  agreem^t  of  each  other  in  this 
contract  contained  .  •  ." 

It  was  shown  that  the  $1  recited  to  have  been 
paid  was  not  in  fact  paid,  and  the  fact  that  the 
promise  of  each  subscriber  was  made  by  reason 
of  and  in  reliance  upon  similar  promises  by  the 
others,  constitutes  no  consideration  as  between 
the  corporation  for  whose  benefit  the  promise 
was  made,  and  the  promisors. 

The  recital  of  a  consideration  paid  does  not 

1>reclude  the  promisor  from  disputing  the  fact 
n  a  case  like  this;  nor  does  the  statement  of  a 
particular  consideration  which  on  its  face  is  in- 
sufficient to  support  a  promise,  give  it  any 
validity,  although  the  fact  recited  may  be  true. 

It  has  sometimes  been  supposed  that  when 
several  persons  promise  to  contribute  to  a 
common  object,  desired  by  all,  the  promise  of 
each  may  be  a  good  consideration  for  the  prom- 
ise of  others,  and  this  although  the  object  in 
view  is  one  in  which  the  promisors  have  no 
pecuniary  or  legal  interest,  and  the  perform- 
ance of  tne  promise  would  not,  in  a  legal  sense, 
be  beneficial  to  the  promisors  entering  into  the 
engagement.  This  seems  to  have  been  the  view 
of  the  Chancellor  as  expressed  in  Stewart  y. 
Hamilton  O^ttm, when  it  wasbefore  the  court  of 
errors.  2  Denio,  417,  and  dicta  of  the  judges 
will  be  found  to  the  same  effect  in  other  cases. 
Church  in  Second  Precinct  in  Pembroke  v.  Stet- 
son, 5  Pick.  508;  Watkins  v.  Eames,  9  Cush. 
587. 

But  the  doctrine  of  the  Chancellor,  as  we  un- 
derstand, was  repudiated,  when  JlaiiilM9J»  Ool- 
V.  8teu>art^  came  before  this  conxt^  1  N.  Y. 
have  been  also  the  dMa  In  the  M'^^ 
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fiacfausetts  cases,  ^  fbe  comt  in  that  State,  in 
the  recent  case  of  OoUom  Street  Methoditi  EpUoth 
pat  Church  ▼.  KendaU,  121  Mass.  528. 

The  doctrine  seems  to  us  nnsound  in  princi- 
ple. It  proceeds  on  the  assumption  that  a 
stranf^r  both  to  the  consideration  and  the 
promise,  and  whose  only  relation  to  the  trans- 
action is  that  of  donee  of  an  executory  ^ft, 
may  sue  to  enforce  the  payment  of  the  gratu- 
ity, for  the  reason  that  there  has  been  a  breach 
01  contract  between  the  several  promisors,  and 
a  failure  to  carry  out  as  between  themselves 
Uieir  mutual  engagement.  It  is  in  no  proper 
sense  a  <  ase  of  mutual  promises  as  between  the 

I>lainti£F  and  defendant.  If  any  action  would 
ie  at  all,  it  would  be  one  between  the  prom- 
isors for  breach  of  contract. 

In  the  disposition,  tberefore,  of  this  case,  we 
must  reject  the  consideration  recited  in  the  sub- 
scription paper  as  ground  for  supporting  the 
promise  of  the  defendants'  intestate,  the  money 
consideration,  because  it  had  no  basis  in  fact, 
and  the  mutual  promise  between  the  subscrib- 
ers, because,  as  to  their  promises,  there  is  no 
privity  of  contract  between  the  plaintiff  and 
the  promisors.  Some  consideration  must  there- 
fore be  found  other  than  that  expressly  stated 
in  the  subscription  paper  in  order  to  sustain  the 
action. 

It  is  urged  that  a  consideration  may  be  found 
In  the  efforts  of  the  trustees  of  the  pudntiff  dur- 
ing the  year,  and.the  time  and  labor  expended 
by  them  during  that  time,  to  secure  subscrip- 
tions in  order  to  fulfill  the  condition  upon 
which  the  liability  of  the  subscribers  depended. 
There  is  no  doubt  that  labor  and  services  ren- 
dered by  one  party  at  the  request  of  another 
would  constitute  a  good  condderation  for  a 
promise  made  by  the  latter  to  the  former,  based 
on  the  rendition  of  the  service.  But  the  plaint- 
iff encounters  the  difiQculty  that  there  is  no  evi- 
dence, express  or  implied,  on  the  face  of  the 
subscription  paper,  nor  any  evidence  outside  of 
it,  that  the  corporation  or  its  trustees  did,  or 
undertook  to  do,  anything  upon  the  invitation 
or  request  of  the  subscribers.  Nor  is  there  any 
evidence  that  the  trustees  of  the  plaintiff,  as 
representatives  of  the  corporation,  in  fact  did 
anything  in  their  corporate  capacity,  or  other- 
wise than  as  individuals  interested* in  promot- 
ing the  general  object  in  view. 

liCaving  otit  of  the  subscription  paper  the  af- 
firmative statement  of  the  consideration  (which 
for  reasons  stated  may  be  rejected),  it  stands  as 
a  naked  promise  of  tne  subecriben  to  pay  the 
several  amounts  subscril)ed  by  them  for  the 
purpose  of  paying  the  mortgage  on  the  church 
property,  upon  a  condition  precedent  limiting 
their  liability.  Neither  the  church  nor  the 
trustees  promise  to  do  anything,  nor  are  they 
requested  to  do  anything;  nor  can  such  are- 
quest  be  implied. 

It  was  held  in  Hamilton  College  v.  Stewart,  1 
N.  Y.  5*^1,  that  no  such  request  could  be  im- 
plied from  the  terms  of  tne  subscription  in 
that  case,  in  which  the  ground  for  such  an  im- 
plicntion  was,  to  say  tbe  least,  as  strong  as  in 
this  case. 

It  may  be  assumed  from  the  fact  that  the 
subscriptions  were  to  be  paid  to  the  trustees 
of  the  church  for  the  purpose  of  paying  the 
mortgage,  that  it  was  understood  that  the  trus- 
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tees  were  to  make  the  payment  out  of  the 
moneys  received.  But  th  j  duty  to  make  such 
payment  in  case  they  accepted  ^e  money 
would  arise  out  of  their  duty  as  trustees.  This 
duty  would  arise  upon  the  receipt  of  the  money, 
although  they  had  no  anteceaent  knowledge 
of  the  subscription.  They  did  not  assume  even 
this  obligation  by  the  terms  of  the  subscription, 
and  the  fact  that  the  trustees  applied  money 

Said  on  subscriptions,  upon  the  mortgage  debt, 
id  not  constitute  a  consideration  for  the  prom- 
ise of  the  defendants'  intestate.  We  are  unable 
to  distinguish  this  case  in  principle  from  HamiU 
ton  College  v.  Stetoart,  1  N.  Y.  681. 

There  is  nothing  that  can  be  urged  to  sustain 
this  subscription  that  could  not  with  equal 
force  have  been  urged  to  sustain  the  subscrip- 
tion in  that  case,  in  both  the  promise  was  to 
the  trustees  of  the  respective  corporations.  In 
each  case  the  defendant  had  paid  part  of  his 
subscription  tind  resisted  the  balance.  In  both, 
part  of  the  subscription  had  been  collected  and 
applied  by  the  trustees  to  the  purpose  specified. 

In  Bamilton  College  v.  Stewart  (which  in 
that  respect  is  unlike  the  present  one),  it  ap- 
peared tnat  the  trustees  had  incurred  expense 
in  employing  agents  to  procure  subscriptions 
to  msKe  up  the  requirea  amount;  and  it  was 
shown,  also,  that  professors  had  been  employed 
upon  the  strength  of  the  fund  subscribed. 

HamiUon  CSlege  v.  Stewart  is  a  controlling 
authority  in  this  case.  It  has  not  been  over- 
ruled, and  has  be^i  frequently  cited  with  ap- 
proval in  the  courts  of  this  and  other  States. 

The  cases  of  Bamee  v.  Ferine,  12  N.  Y.  18, 
and  RdberUY,CM.  108  N.Y.  600,  5  Cent  Rep. 
794,  are  not  in  conflict  with  the  decision  in 
Sdmilton  CdUege  v.  Stetoqrt. 

There  is,  we  suppose,  no  doubt  that  a  sub- 
scription invalid  at  the  time  for  want  of  con- 
sideration may  be  made  valid  and  binding  by  a 
consideration  arising  subsequently  between  the 
subscribers  and  the  church  or  corporation  for 
whose  benefit  it  is  made. 

Both  of  the  cases  cited,  as  we  underetand 
them,  were  supported  on  this  principle.  There 
was,  as  was  held  by  the  court  in  each  of  these 
cases,  a  subsequent  request  by  the  subscriber 
to  the  promisee  to  go  on  and  render  services  or 
incur  liabilities  on  Uie  faith  of  the  subscription, 
which  request  was  complied  with  and  services 
were  rendered  or  liabilities  incurred  pursuant 
thereto.  It  was  as  if  the  request  was  made  at 
the  very  time  of  the  subscription,  followed  by 
performance  of  the  request  by  the  promisor. 

Judge  Allen  In  his  opinion  in  Bamee  v. 
Ferine,  said,  "  The  request  and  promise  were 
to  every  legal  effect  simultaneous;"  and  he  ex- 
pressly disdaims  any  intention  to  interfere  with 
the  decision  In  Bamilton  College  v.  Stewart. 

In  the  present  case  it  was  shown  that  indi- 
vidual trustees  were  active  in  procuring  sub- 
scriptions; but,  as  has  been  said,  tbey  acted 
as  individuals  and  not  in  their  official  capacity. 
They  were  deeply  interested,  as  was  Mr.  Crook, 
in  the  success  or  the  effort  to  pay  the  debt  on 
the  church,  and  they  acted  in  unison.  But 
what  the  trustees  did  was  not  prompted  by  any 
request  from  Mr.  Crook.  Tney  were  all  co- 
laboren  in  pipmoting  a  common  object.  We 
can  but  regret  that  the  intention  of  the  intes- 
tate in  respect  to  a  matter  in  which  he  was 
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deeply  iDterested,  and  whose  interest  was  mani- 
fested up  to  the  very  time  of  bis  death,  is  to  be 
thwarted  by  the  conclusion  we  have  reached. 


But  we  think  there  is  no  alternative,  and  thai 
the  judgment  must  be  affirmaL 
All  concur. 


WISCONSIN  SUPREME  COURT. 


LAND,  LOG  &  LUMBER  CO.  et  al.,  Respt;, 

V, 

W.  E.  BROWN  et  at,,  Appta. 

L  Wisconsin  Laws  188d»  chap.  898»  gMxxg 
to  the  boards  of  supervisors  of  towns  oontainlnff 
one  or  more  unincorporated  villacree  of  not  less 
than  1.000  Inhabitants  each,  authority  to  exercise 
certain  powers  over  the  inhabitants  of  such  yil- 

'  laves  upon  the  adoption  of  a  rescdutlon  at  the 
annual  town  meeting  in  favor  thereof,  is  not 
void  for  uncertainty,  as  the  powers  granted  are 
clearly  defined  by  reference  to  the  powers  grant- 
ed to  village  boards. 

1 A  statute  (Wis.  Laws  1888,  chap.  282)  giving  en- 
larged powers  to  the  authorities  of  towns  con- 
taining unincorporated  villages  of  1,000  inhabit- 
ants each,  without  incorporating  the  villages, 
but  allowing  them  still  to  remain  a  part  of  the 
town  for  all  purposes  of  taxation  and  govern- 
ment, does  not  violate  Wisconsin  Constitution, 
art  U,  6  8,  which  provides  that  it  shall  t>e  the 
duty  of  and  which  empowers  the  Legislature  to 
provide  for  the  organization  of  cities  and  incor- 
porated villages. 

8.  A  statute  (Wis.  Laws  1888,  chap.  202)  giving 
towns  containing  one  or  more  unincorporated 
villages  of  1,000  inhabitants  each  certain  enlarged 
powers  does  not  violate  Wisconsin  Oonstitutioa, 
art.  4,  6  28,  which  provides  that  ^  The  Legislature 
shall  establish  but  one  system  of  town  and  county 
government." 

i.  The  flbct  that  money  is  raised  by  taxa- 
tion, under  statute  authority,  upon  all 
the  taxable  property  of  a  town,  to  be 

expended  for  some  Improvement  in  an  unincor- 
porated village  thereof,  such  as  for  water  works, 
fire  protection  or  police  regulations,  does  not 


yiolate  any  constltatlonal  resttlotion  or  publlo 

poliosr* 

(November  8, 1888.) 

APPEAL  br  defendants  from  an  order  of  the 
Circuit  Court  for  Oneida  County  (Gilson. 
J.),  denying  a  motion  to  vacate  a  preliminary 
injunction.    Bevened. 

This  action  was  brought  by  the  Land,  Loe 
&  Lumber  Company  in  behalf  of  itself  ana 
other  taxpayers  of  the  Town  of  Pelican,  Oneida 
County,  against  W.  E.  Brown,  C.  Faust  and 
G.  H.  Clark,  as  board  of  supervisors  of  said 
town,  and  P.  J.  Johnson  as  treasurer,  and  W. 
E.  Brown,  C.  Faust,  G.  H.  Clark  and  O.  L. 
Packard,  to  restrain  the  levy  of  taxes,  the  pay- 
ment of  a  town  order,  and  for  a  money  judg- 
ment. 

Section  8  of  article  11  of  the  Wisconsin  Con- 
stitution provides  that  it  shall  be  the  duty  of 
the  Legislature,  and  it  is  empowered,  to  pro- 
vide for  the  organization  of  cities  and  incorpo- 
rated viilages. 

Additional  facts  and  the  questions  presented 
are  stated  in  the  opinion. 

Mestrs,  Alban  A  Barnes  for  appellants. 

Messrs,  Stark  ft  Sutherland*  with  Mr. 
W.  F.  BaileXf  for  respondents: 

There  is  a  lack  of  certainty  in  the  provisions 
of  chapter  202  of  the  Act  of  1888,  ana  it  would 
seem  that  the  courts  could  not  hesitate  in  de- 
claring it  void  for  uncertainty. 

State  V.  Hundhausen,  26  Wis.  482. 

Village  boards  of  trustees  can  only  exercise 
the  powers  conferred  upon  them  by  chapter  40, 
within  the  limits  of  the  municipality. 


Non.— IbiiTfM  cmd  vfOimes;  fxywers  grcmted. 

The  Legislature  may  apportion  a  public  burden 
among  all  the  taxpayers  of  the  State  or  among  those 
of  a  particular  section.  Detroit  v.  Daly  (Mich.)  18 
West.  Bep.  151;  Chicago,  B.  &  Q.  K.  Go.  v.  Otoe  Go. 
83  U.  S.  16  WalL  067  (21  L.  ed.  875);  Blanding  v.  Burr, 
IB  OaL  848;  Quilford  v.  Chenango  Go.  18  N,  Y.  148; 
Stewart  v.  Polk  Go.  80  Iowa,  9;  Augusta  Bank  v. 
Augusta,  49  Maine,  G07;  Desty,  Taxn.  1119. 

But  an  uninhabited  tract  of  country,  nowhere 
adjoining  an  existing  village,  and  in  which  such 
corporation  has  no  special  interest,  cannot  be  made 
by  Act  of  the  Legislature  a  part  of  such  village,  for 
the  mere  purpose  of  increasing  the  corporate  rev- 
enues by  the  exaction  of  taxes.   Smith  v.  Sherry, 

SO  Wis.  ma 

If  assessments  are  to  be  sustained  at  all,  it  must 
be  on  the  ground  that  they  are  the  exerdse  of  the 
taxing  power.  Dalrymple  v.  Milwaukee,  68  Wis. 
186;  Baltimore  v.  Green  Mount  Cemetery,  7  Md.  517; 
Harvard  College  v.  Boston,  104  Mass.  470;  Weeks  v. 
Mflwaukee,  10  Wis.  24S. 

Special  taxation  of  contiguous  property  for  pur- 
poses of  local  improvement  is  different  from  gen- 
eral taxation  for  the  purposes  of  revenue,  and  from 
local  taxation  for  revenue  to  be  applied  to  other 

'n>orate  uses.    C!raw  v.  Tolono,  96  DL  255. 
^,ax  on  a  looal  district  for  local  improvements 
R.A. 


is  constitutional.  Williams  v.  Oammack,  27  Miss. 
209. 

The  administration  of  justice,  the  preservation  of 
public  peace,  and  the  like,  although  confided  to 
local  agencies,  are  essentially  matters  of  public 
concern;  while  the  enforcement  of  municipal  by- 
laws proper,  the  establishment  of  gas  Works,  of 
water  works,  the  construction  of  sewers  and  the 
like,  are  matters  which  pertain  to  the  municipality 
as  distinguished  from  the  State  at  large.  People  v. 
Hurlbut,  24  Mich.  44;  1  Dillon,  Mun.  Corp.  p.  145. 

A  municipality  invested  with  the  control  of  streets 
may  construct  a  subterranean  reservoir  or  sewer 
in  the  middle  of  the  street  without  the  assent  of  the 
opposite  lot  owners.  Cincinnati  v.  Penny,  ZL  Ohio 
St.  499;  2  Dillon,  Mun.  Corp.  p.  650. 

The  prevention  of  damage  by  fire  is  usually  an 
object  within  the  scope  of  municipal  authority* 
either  by  express  grant  or  by  the  power  in  a  char- 
tered town  or  city  to  make  police  regulations  or 
needful  by-laws.  Allen  v.  Taunton,  10  Pick.  485; 
Hunneman  v.  Fire  District  No.  1, 87  Vt.  40;  Robin- 
son V.  St.  Louis,  28  Mo.  488;  Wadlei;?h  v.  Oilman,  U 
Maine,  408;  Vanderbilt  v.  Adams,  7  Cow.  849, 852. 

And  money  nmy  also  be  appropriated  for  the 
benefit  of  engine  and  hook  and  ladder  companies 
therein.  Garleton  v.  Washington,  88  Kan.  726;  Van 
Sioklen  v.  Burlington,  27  Y L  70;  Miller  v.  Savannah 
Fire  Go.  26  Oa.  678. 


See  also  3  L.  R.  A.  536;  19  L.  R.   A.   584;   23  L.   R.  A.   525. 


1888. 


Land,  Log  &  Lxtmbbb  Ca  y.  Brown. 
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It  would  seem  to  follow  that  town  boards 
acting  ex  officio  as  trustees  could  not  exercise 
the  same  powers  beyond  the  municipality,  and 
more  especially  so  in  this  case,  when  the  Act 
in  express  terms  makes  their  powers  applicable 
only  to  such  unincor^rated  village,  and  lim- 
its their  exercise  therem. 

See  Gooley,  Const.  Lim.  218. 
'   Whether  the  Legislature  can  or  cannot  dele- 

Ste  power  to  act  upon  lands  which  are  vil- 
jes  in  fact,  though  unincorporated,  the  courts 
have  ()uite  uniformly  construed  statutes  as  not 
iraplyiDg  any  such  power  against  private  con- 
sent. 

Skumwayy,  Bennett^  29  Mich.  461;  Oooley, 
Const.  Lim.  107. 

Boundaries  ought  to  be  defined  and  certain. 

Dillon,  Mun.  Corp.  §  182. 

It  is  necessary  to  draw  the  line  which  sepa- 
rates the  limits  of  the  place  and  people  to  be 
incorporated. 

Id.  §t^  188, 184. 

The  definition  of  corporate  bounds  is  second 
in  importance  to  no  corporate  interest  what- 
ever. If  it  can  be  delegated  at  all  so  as  to  in- 
clude anv  but  single  settlements,  it  must  be 
delegated  to  somebody  recognized  hj  the  Con- 
stitution as  being  capable  of  receiving  such 
authority  and  having  local  jurisdiction  over 
the  territory  to  be  incorporated. 

Shtrnivoay  v.  Bennett,  29  Mich.  4M. 

The  Act  is  in  violation  of  the  constitutional 
principle  which  prohibits  unequal  and  partial 
legislation  upon  general  subjects. 

Durkee  v.  Janewille,  28  Wis.  4d5.  Bee  also 
PlBople  V.  Salem,  20  Mich.  478. 

This  law  would  be  in  violation  of  article  4, 
section  28,  of  the  Constitution,  which  provides: 
"  The  Legislature  shall  establish  but  one  svs- 
tem  of  town  and  county  government,  which 
•hall  be  as  nearly  uniform  aspracticable." 

See  State  v.  B.'ordan,  24  Wis.  488;  State  v. 
Milwaukee  (Jo,  25  Wis.  846;  McBae  v.  Hogan, 
89  Wis.  529;  StaU  v.  Doutman,  28  Wis.  541. 

It  would  aJso  violate  the  provisions  of  article 
1,  section  18,  of  the  Constitution,  which  pro- 
vides: **  The  property  of  no  person  shall  be 
taken  for  public  use  without  just  compensation 
therefor." 

BueR  V.  BueU,  20  Iowa,  288;  Deiman  v.  Ft, 
Madison,  80  Iowa,  542;  Brooke  v.  Polk  Go,  52 
Iowa,  460;  Durant  v.  Kauffman,  84  Iowa,  194; 
Smith  V.  Sherry,  50  Wis.  216;  Borough  of  Lit- 
tle Meadows,  85  Pa.  885. 

Few  Acts  can  be  found  which  are  more  diffi- 
cult of  construction  than  this.  Its  interpreta- 
tion requires  an  answer  to  the  following  ques- 
tions: 

First,  What  powers  are  conferred  by  it? 

Second,  What  powers  are  excepted  by  it? 

Third.  Which  of  the  powers  conferred  are 
conferred  *'upon  towns,"  and  which  "upon 
town  boards  of  towns?" 

Fourth.  What  is  an  unincorporated  village, 
with  a  definite  population,  but  undefined 
limits? 

Fifth,  Are  the  powers  conferred  by  the  Act 
" made  applicable"  only  to  the  unincorporated 
Tillage  or  villages  in  the  town  '*  having  each  a 
population  of  not  less  than  1,000,"  or  are  they 
made  applicable  and  to  be  exercised  in  the 
whole  territory  of  the  town? 

Sixth.  Are  the  town  electors  to  direct  the 

8  L.  R.  A. 


ezerdse  of  such  powers  specifically,  or  may 
the  electors  authorize  their  exercise  in  mass, 
without  restriction,  by  a  general  resolution 
"  conferring  upon  the  town  board  all  powers 
conferred  on  villages  by  chapter  40  of  the  Re- 
vised Statutes  and  Acts  amendatory  thereof, 
excepting,  etc.?" 

This  Act  places  the  discretion,  the  power  of 
direcLion,  in  the  electors  of  the  town;  and  such 
discretion  and  power  of  direction  cannot  be 
delegiited  by  a  vote  of  the  town  elegtors  to  the 
town  board. 

Dillon.  Mun.  Corp.  8d  ed.  pp.  80-87;  State 
V.  Sickles,  24  N.  J.  L.  126. 

T&ylor»  J,,  delivered  the  opinion  of  the 
court: 

This  action  was  commenced  by  the  said  Land, 
Log  &  Lumber  Company  against  the  appel- 
lants to  restrain  said  appellants,  the  Board  of 
Supervisors  of  the  Town  of  Pelican,  from  allow- 
ing any  bills  or  claims,  either  for  the  constnic- 
tion,  maintenance  or  operation  of  water  works 
in  the  Village  of  Rhinelander,  or  in  said  town, 
and  from  allowing  or  auditing  any  bills  for  the 
payment  of  salanes  or  wages  of  any  firemen, 
fire  engineers,  or  other  persons  engaged  in  or 
about  the  operation  of  water  woiSs  in  said 
village  of  Rhinelander;  or  from  paying  sal- 
aries or  wa^es  of  any  policeman  or  night 
watch  in  said  village,  or  territory  imro^i- 
ately  adjacent  thereto;  and  restraining  the 
treasurer  of  said  Town  of  Pelican  from  paying 
a  certain  town  order  (described  in  the  com- 
plaint) for  the  sum  of  $^,624.94,  out  of  any 
funds  of  said  town;  and  also  from  the  payment 
of  any  orders  by  him,  as  such  treasurer,  for 
the  payment  of  salaries  or  wages  of  the  water 
works  engineer,  firemen,  policeman,  and  night 
watch;  also  restraining  said  l>oard  of  supervisors 
and  their  successors  in  office  from  levying  or  as- 
sessing any  taxes  upon  the  property  of  the 
plaintilf  or  other  taxpayers  of  said  town  for  the 
purpose  of  paying,  or  to  be  used  in  the  pay- 
ment, for  any  work,  laborer  material  used  or  lo 
be  used  in  the  construction  of  said  water  works, 
or  in  the  maintenance  or  operation  of  the  same, 
or  in  the  payment  of  wages  or  salaries  "of  engi- 
neer or  firemen  employed  to  operate  the  same, 
or  for  the  wages  or  salaries  of  policemen  or 
night  watch;  and  that  the  defendants  W.  E. 
Brown,C.  F&ust,  and  Q.  H.  Clark  be  adjudged 
and  decreed  to  pay  and  deliver  to  the  treasurer 
of  the  said  Town  of  Pelican  the  amounts  of  the 
claims  and  bills  which  they,  acting  as  a  board 
of  supervisors  of  said  town,  have  illegallv  or 
fraudulently  audited,  and  which  have  been 
paid  for  the  purposes  hereinbefore  stated,  be- 
ing for  the  construction,  maintenance  and  oper- 
ation of  water  works,  to  the  amount  of  $4,481; 
also  the  amount  of  bills  and  claims  which 
they  illegally  and  fraudulently  allowed,  and 
which  have  been  paid  to  the  subscribers  for 
fire  wells  as  herein  stated,  being  the  amount  of 
$296.84;  also  the  amount  of  bills  and  claims 
which  they  have  illegally  audited  and  allowed 
for  the  payment  of  salaries,  and  salaries  or 
wages  of  policemen  and  night  watch,  being 
for  such  last  mentioned  purposes,  to  the 
amount  of  $480;  and  for  such  other  order  or 
relief  or  decree  in  the  premises  as  may  be 
proper  and  agreeable  to  equity;  and  that  in 
the  mean  time,  and  until  this  action  can  be 
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heard  and  detennined,  or  uDtU  the  further  or- 
der of  the  court,  the  said  board  of  supervisors 
and  their  successors  iu  ofQce,  and  the  said  treas- 
urer and  his  successor  or  successors  in  office, 
and  the  Town  of  Pelican,  be  temporarily  en- 
joined and  restrained  from  doing  any  of  the  acts 
hereinbefore  prayed  to  be  enjoined  and  re- 
strained as  a  relief  in  this  action,  and  for  such 
other  or  further  temporary  order  or  relief  as 
ma^  be  proper  in  the  premises;  and  that  the 
plaintiff  may  have  and  recover  judgment  for  its 
costs  and  disbursements  in  this  action." 

A  preliminary  injunction  was  granted  ex 
parte,  as  prayed  for  m  the  complaint.  The  de- 
fendants, upon  answer  and  affidavits,  moved 
to  vacate  such  preliminary  injunction.  The 
motion  was  denied  by  the  court,  and  from  the 
order  denying  such  motion  the  defendants  ap- 
pealed to  this  court. 

The  facts  stated  in  the  complaint  and  an- 
swer show  that  in  the  said  Town  of  Pelican 
there  is  quite  a  lar^  village  called  "Rhine- 
lander/'  which  is  neither  incorporated  by  spe- 
cial Act  nor  by  general  law;  that  said  Town  of 
Pelican  is  large  in  extent,  containing  800 
square  miles;  that  most  of  the  inhabitants  live 
in  the  Village  of  Rhinelanderj  that  the  other 
parts  of  the  town  are  thinly  inhabited.  It  is 
further  shown  by  the  complaint  and  answer 
that  at  the  town  meeting  held  in  said  Town  of 
Pelican,  in  April,  1887,  a  resolution  was  adopt- 
ed by  the  qualified  electors  of  said  Town  of 
Pelican,  conferring  on  the  town  board  of  su- 
pervisors of  said  town  all  powers  conferred  on 
village  boards  by  chapter  40,  Revised  Statutes 
1878,  and  the  Acts  amendatory  thereof,  ez- 
ceptinff  those  the  exercise  of  which  would  con- 
flict with  the  provisions  of  the  law  relative  to 
towns  and  town  boards. 

This  resolution  was  passed  under  the  au- 
thority of  chapter  292,  Laws  1888.  It  Is  also 
alleged  that  at  the  time  such  resolution  was 
adopted,  the  said  Village  of  Rhinelander  con- 
tained more  than  1,000  inhabitants. 

The  answer  then  alleges  that  said  town  board, 
under  the  authoritv  conferred  on  it  by  said 
resolution  and  said  chapter  i292.  Laws  1888, 
proceeded  in  a  regular  way  to  construct  water 
works  in  said  Vifiafe  of  Rhinelander;  alleges 
that  said  water  worl.8  were  greatly  needed  lor 
the  protection  of  the  properly  in  said  village; 
and  that  in  constructing,  mamtaining  and  op- 
erating said  water  works,  they  expended  a 
considerable  sum  of  money,  some  of  which 
has  not  been  paid,  and  is  represented  by  the 
town  order  of  $3,624.94,  the  payment  of  which 
is  sought  to  be  restrained  by  this  action;  and 
that  it  is  necessary  to  expend  other  sums  in 
order  to  maintain  and  operate  said  water  works, 
which  are  also  sought  to  be  restrained  by  the 
plaintiffs.  The  answer  also  alleges  that  the 
maintenance  of  public  peace  and  good  order  re- 
quired the  empiovment  oi  police  officers  for 
said  village,  and  that  no  more  were  employed 
than  were  necessary  for  the  maintenance  of 
the  peace  and  good  order  in  said  village.  AH 
charges  of  fraud  and  corruption  on  the  part  of 
the  defendants  are  denied. 

The  learned  counsel  for  the  respondents  in 
his  argument  in  this  court  insists  that  chapter 
292,  Laws  1888.  under  which  the  defendants 
Justify  their  action  in  erecting  and  maintain- 
ing water  works  and  other  Are  protections,  is 
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unconstitutional  and  void,  and  that  their  acts 
in  employing  policemen  are  also  void,  because 
the  limits  of  the  vilUffe  were  not  fixed  or  desig- 
nated before  sucl^  poiioemen  were  appointed, 
as  requued  by  chapter  468,  Laws  IC^.  The 
answer,  however,  alleges  that  such  policemen 
were  duly  appointed  under  the  authority 
vested  in  said  board  of  supervison  by  diapter 
19,  Laws  1881,  as  amended  by  chapter  468, 
Laws  1886. 

The  only  material  question  in  the  case,  and 
that  which  has  been  argued  by  the  counsel  for 
the  respective  parties  before  this  court,  k  the 

Question  of  the  constitutionality  of  chapter  292, 
Aws  1888,  and  upon  its  construction,  if  it  be 
held  constitutional. 

It  is  contended  by  the  learned  counsel  for 
the  respondents:  (1)  that  said  chapter  should 
be  held  void  for  uncertainty;  (2)  that  if  it  be  nof 
void  for  uncertainty,  and  it  must  be  construed 
as  authorizing  the  town  board  in  Uie  exercise 
of  their  authority  under  said  chapter  to  incur 
expenses,  which  must  be  paid  for  by  taxation 
of  the  entire  taxable  property  of  the  town,  then 
it  should  be  held  unconstitutional,  as  in  viohi- 
tion  of  section  28,  article  4,  of  the  Constitu- 
tion, as  violating  the  uniformity  of  town  gov- 
ernment; (3)  it  is  also  argued  by  the  learned 
counsel  for  the  respondents  that  it  is  beyond 
the  power  of  the  Legislature  to  direct  a  tax  f oi 
village  purposes,  to  be  levied  and  collected 
upon  all  the  property  in  the  town  in  which 
such  village  is  situated. 

The  following  is  a  copy  of  chapter  292,  Laws 
1888: 

"All  powers  relating  to  villages^and  conferred 
upon  village  boards  by  the  provisions  of  chap- 
ter 40  of  the  Revised  Statutes,  and  all  Acts 
amendatory  thereof , excepting  those  the  exercise 
of  which  would  conflict  with  the  provisions  of 
law  relative  to  towns  and  town  boards,  are 
hereby  conferred  upon  towns  and  town  boards 
of  towns,  containing  one  or  more  unincorpo- 
rated villages,  having  each  a  population  of  not 
less  than  1,000  inhabitants,  and  are  made  appli- 
cable to  such  unincorporated  village  or  vil- 
li^^,  and  may  be  exercised  therein  when  di- 
rected by  a  resolution  of  the  qualified  electors 
of  the  town,  at  the  last  preceding  annual  town 
meeting."  ~ 

We  are  at  a  loss  to  comprehend  how  this  Act 
can  be  declared  void  for  uncertainty.  At  the 
time  it  was  enacted  it  was  known  that  there 
were  in  different  portions  of  the  State  several 
large  villages  or  collections  of  inhabitants  in  a 
compact  form,  ordinarily  called  villa^;  that 
they  were  portions  of  the  towns  in  which  thev 
were  situated,  and  composed  a  part  of  such 
towns,  governed  in  all  things  by  the  laws  in 
regard  to  towns  generally;  and  that  such  vil- 
lages had  neglected  or  declined  to  incorporate 
as  villages  under  the  general  laws  of  this  State 
in  regard  to  the  incorporation  of  villages. 

It  was  also  apparent  to  the  Legislature  that 
these  villages,  from  the  fact  that  they  com- 
posed communities  differing  from  the  ordinary 
town  communities,  necessarily  required  the 
exercise  of  governmental  powers  in  some  re- 
spects different  from  the  ordinary  township 
community,  especially  in  r^rd  to  police  reg- 
ulations, facilities  for  the  extinguishing  of  fire^. 
and  the  care  and  improvement  of  streets;  and 
as  they  must  remain  an  integral  part  of  the 
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town  in  which  they  were  situated,  until  incor- 
porated under  the  general  laws  of  the  State, 
the  Legislature  granted  to  the  boards  of  super- 
visors of  ^e  respective  towns  in  which  such 
viUa^  were  situated  the  authoritv  to  exercise 
certain  powers  in  and  over  the  inhabitants  of 
such  villages  whenever  the  legfd  electors  of  the 
town  in  which  any  such  village  was  situated 
should,  at  the  annual  town  meeting,  by  reso- 
lution duly  adopted,  require  the  board  of  su- 
pervisors to  assume  and  exercise  the  powers 
granted  by  said  chapter  292,  Laws  1888,  in  re- 
spect to  said  villages.  It  is  ciear  that  the  Act 
of  18^  does  not  undertake  to  incorporate  such 
village  as  a  separate  municipality  from  the 
town,  but  simply  enlarges  the  powers  of  the 
town  board  in  which  such  village  is  situated 
for  the  purpose  of  meeting  the  necessities  of 
the  inhabitants  of  such  village. 

The  Act  is  not  void  for  uncertainty,  as  the 
powers  granted  to  the  town  boards  are  de- 
nned by  reference  to  the  powers  granted  to 
village  boards,  and  the  powers  are  clearly  de- 
finea  in  chapter  40,  Revised  Statutes  1878,  and 
the  Acts  amendatory  of  such  chapter.  And 
the  qualification  that  they  shall  not  exercise 
any  powers  granted  to  o  village  board  which 
are  inconsistent  or  in  conflict  with  the  powers 
f^nted  by  law  to  town  boards  is  not  in  itself 
indefinite,  however  diflScult  it  may  be  in  cer- 
tain cases  to  determine  what  powers  of  a  vil- 
lage board  would  be  inconsistent  with  the 
powers  of  a  town  board.  It  is  the  business  of 
the  courts  to  determine  that  question  whenever 
a  proper  case  arisps,  and  not  to  declare  the  law 
unconstitutional  because  there  may  be  doubts 
as  to  the  exact  extent  of  the  powers  granted  in 
certain  cases. 

We  conclude  that  chapter  292,  Laws  1883,  is 
not  void  for  uncertainty^  and  also  that  it  is  not 
void  for  attempting  to  incorporate  a  village  or 
villages  by  a  Special  Act.  As  we  have  said 
alx)ve,  the  act  of  the  town  electors  in  confer- 
ring upon  the  town  board  certain  powers  in  re- 
s|)ect  to  such  villages,  under  the  provisions  of 
said  chapter  292,  Laws  1883,  does  not  incor- 
porate the  village  as  a  separate  municipality. 
The  village  slill  remains  a  part  of  the  town  for 
all  purposes  of  taxation  ana  government.  The 
Act  is  certainly  not  void  as  violating  section  3, 
article  11,  of  the  Constitution.  We  are  at  a 
loss  to  see  how  an  Act  of  the  Legislature  can 
be  held  as  violating  this  section  of  the  Consti- 
tution, when  the  Act  does  not  purport  to  in- 
corporate the  village.  It  is  not  for  the  courts 
to  say  to  the  Legislature,  You  must  either  in- 
corporate these  communities  as  villages  or  cities, 
or  else  you  must  not  legislate  in  re^utl  to  their 
government.  It  is  probable  that  Uie  Legisla- 
ture might,  in  its  discretion,  enforce  the  incor- 
poration of  communities  as  cities  or  villages, 
under  proper  limitations;  but  this  power  does 
not  deprive  the  Legislature  of  the  power  to 
legislate  for  the  control  and  government  of 
auch  communities  before  it  is  &emed  wise  to 
incorporate  them. 

It  is  also  argued  that  chapter  292,  Laws  1883, 
violates  the  provisions  of  section  23,  article  4, 
of  the  Constitution,  which  provides  that  "The 
Legislature  shall  establish  but  one  system  of 
town  and  countv  government" 

And  we  are  informed  that  the  learned  Cir- 
cuit Judge  in  sustaining  the  injunction  in 
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this  case  was  of  the  opinion  that  the  Act  was 
a  violation  of  said  section  23,  article  4.  We 
tiiink  the  learned  Circuit  Judge  was  mistaken 
in  his  opinion. 

Chapter  292,  Laws  1888,  is  an  amendment  of 
the  laws  concerning  towns  and  the  government 
thereof.    Like  many  other  laws  of  the  State,  it 

Provides  for  the  exercise  of  different  powers 
y  the  boards  of  different  towns,  when  there 
is  anything  in  a  town  which  calls  for  the  exer* 
cise'of  such  different  or  additional  powers. 
The  Act  is  as  general  as  any  other  general  Act. 
It  provides  for  the  exercise  of  the  additional 
powers  in  all  towns  in  which  villages  are  situ- 
ated, having  a  given  number  of  hihabitants. 
It  is  not  subject  to  the  criticism  that,  though 
general  in  form,  it  is  special  in  fact,  as  it  is  a 
matter  of  public  notoriety  that  there  are  and 
have  been  several  towns  m  the  State  to  which 
the  Act  can  be  applied. 

To  hold  that  this  section  of  the  Constitution 
requires  the  Legislature  to  make  all  laws  for 
the  government  of  towns  applicable  to  every 
town  in  the  State,  without  any  regard  to  the 
wealth,  population  or  other  peculiarities  of 
such  towns,  would  be  to  hold  a  very  large  por- 
tion of  the  legislation  on  the  subject  of  towns 
in  this  State  unconstitutional  and  void. 

As  instances  of  these  laws,  see  section  1240, 
Revised  Statutes,  in  regard  to  the  assessment  of 
highway  taxes,  and  section  1820,  in  regard  to 
building  bridees. 

It  is  clear  uat  the  Act  in  question  is  not  a 
violation  of  the  system  of  town  government, 
but  a  part  of  the  system,  in  order  to  adopt  the 
system  to  the  peculiar  wants  of  certain  towns 
in  the  State.  The  decisions  of  this  court,  cited 
by  the  learned  counsel  for  the  respondents, 
holding  that  certain  laws  enacted  by  the  Leg- 
islature were  in  violation  of  this  section  of  the 
Constitution,  do  not  seem  to  us  as  applicable  to 
Ibe  law  in  question  in  this  case. 

It  is  also  argued  by  the  learned  counsel  for 
the  respondents  that  if  the  Act  must  be  con- 
strued as  authorizing  the  town  board  to  make 
expenditures  in  the  village  for  water  works,  fire 
protection,  or  police  regulations,  then  it  should 
be  deduced  void  under  some  supposed  rule  of 
public  policy  which  forbids  the  property  of  a 
person  to  be  taxed  when  the  purpose  for  which 
the  taxes  are  levied  and  exnended  does  not 
benefit  his  property.  As  we  have  said  above, 
the  Act  of  1883  does  not  separate  the  village 
from  the  town,  but  simply  confers  authority 
upon  the  town  board  to  exercise  certain  powers 
in  respect  to  such  village  aw  a  part  of  the  town. 
The  fact  that  money  is  raised  by  taxation  up- 
on all  the  taxable  property  of  a  town,  to  be  ex- 
pended for  some  improvement  lawfully  made 
in  one  comer  of  the  town,  and  which,  so  far' as 
any  direct  beneficial  results  are  concerned,  is 
confined  to  the  immediate  neighborhood  of  the 
place  where  the  improvement  is  made,  has 
never  been  held,  in  this  State,  a  violation  of 
any  constitutional  restriction,  or  of  any  sup- 
posed public  policy. 

If  a  rule  for  taxation  should  be  adopted 
which  limits  the  right  of  taxation  for  i>ublic 
improvements  to  sudi  property  onlv  as  it  can 
be  shown  is  directly  benefited  by  sucn  improve- 
ment, it  would  recruit  in  endless  confusion  and 
litigation,  and  render  void  verv  many  Acts  for 
the  government  of  towns  and  counties.    The 
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openiiig  of  very  many  highwa3r8,  and  the 
building  of  very  many  bridges,  by  towns  and 
counties,  where  the  expenses  of  opening  such 
highways  and  building  such  bridges  are  made 
charges  upon  all  the  property  of  a  town  or 
county,  would  be  unlawful.  No  matter  how 
large  the  town  all  expenditures  for  town- gov- 
ernment and  for  local  improvements  in  such 
town  must  be  paid  from  taxes  levied  upon  all 
the  property  of  the  town,  unless  the  Legisla- 
ture directs  it  to  be  levied  in  some  other  way. 
It  is  for  the  Legislature  to  fix  the  limits  of  the 
taxing  district,  aod  not  for  the  courts.  This 
court  has  repeatedly  affirmed  this  rule. 

This  court  has  affirmed  the  validity  of  the 
law  coDceming  the  building  of  bridges,  which 
compels  the  whole  county  to  contribute  to  the 
building  of  a  bridge  in  one  town,  and  that 
without  regard  to  the  question  whether  the 
bridge  to  be  built  would  be  any  direct  benefit 
to  any  other  town  in  the  county. 

So  in  regard  to  the  highway  taxes,  this  court 
held  that  highwav  taxes  might  be  lawfully 
levied  upon  lands  for  the  construction  and  re- 
pair of  highways  not  within  six  miles  of  the 
land  taxed,  and  which  in  the  then  state  of 
the  town  received  no  possible  direct  benefit 
from  the  building  and  repair  of  such  roads. 

So  with  respect  to  school  taxes  levied  upon 
lands  so  far  from  the  place  where  the  schools  in 
the  town  were  maintained  that  they  would  be 
of  no  practical  use  to  persons  residing  on  the 
lands  so  taxed. 

So  in  regard  to  local  improvements  in  cities, 
this  court  holds  that  the  district  to  be  taxed  for 
such  improvements  may  be  fixed,  either  di- 
rectly or  indirectly,  by  the  LegiiQature;  and 
that  the  justice  or  m  justice  of  the  limits  of  the 
taxing  district  when  fixed  by  the  Legislature  or 
some  other  authority  authorized  by  law  to  fix 
the  same,  cannot  be  questioned  by  the  courts. 

Teegarden  v.  Bacine,  56  Wis.  545;  Dickson 
V.  Racine,  61  Wis.  545-549;  7.  B,  Scott  Lum- 


ber Co.  V.  Oneida  O?.  73  Wis.  158;  State  v. 
Sauk  €h.  70  Wis.  485. 

But  if  it  were  necessary  that  ( '^c  court  should 
be  able  to  find  that  the  property  of  the  plain tiif 
was  directly  or  indirectly  benefited  by  the  ex- 
penditures made  by  the  town  in  protecting  tlie 
property  of  the  village  from  destruction  by  fire, 
or  m  preserving  peace  and  good  order  in  said 
village,  it  would  not  be  difficult  to  find  that 
fact.  Certainly  every  person  resident  in  any 
town,  or  having  any  property  therein,  is  inter- 
ested in  the  peace  and  good  order  of  all  the 
people  in  said  town,  without  any  regard  to  their 
particular  location;  and  when  a  considerable 
portion  of  the  taxable  property  of  said  town  is 
m  imminent  danger  of  destruction  by  fire,  it 
would  seem  that  SLI  taxpayers  in  the  town  are 
to  some  extent  interestea  in  protecting  the  same 
from  such  destruction.  Their  burden  of  taxa- 
tion is  lightened  by  its  preservation  and  in- 
creased by  its  destruction. 

That  the  powers  exercised  by  the  town 
board  in  this  case  are  such  as  are  conferred  up- 
on village  boards  by  chapter  40,  Revised  Stat- 
utes, is  very  clear  (see  suImI.  10,  24,  g  892,  Rev. 
Stat)  and  the  powers  so  exercised  by  them  do 
not  appear  to  conflict  with  any  of  their  powers 
as  a  town  board. 

As  it  is  evident  the  injunction  was  granted  in 
this  case  under  the  impression  that  chapter  292, 
Laws  1888,  was  unconstitutional  and  void,  and 
not  because  of  an  abuse  of  the  powers  granted 
by  that  Act,  we  think  it  ought  to  have  been 
dissolved  on  the  motion  of  the  appellants. 

T/ie  order  appealed  from  is  reversed,  and  the 
cause  is  remanded,  toith  instructions  to  the  Gir^ 
cuit  Court  totacate  the  order  granting  the  pre- 
liminary ii\iunction,  and  for  further  proceed" 
ings  according  to  law, 

A  motion  for  a  rehearing  was  made  by  the 
respondents  which  was  denied  January  29, 
1889,  and  no  further  opinion  written. 


MISSOURI  SUPREME  COURT. 


STATE  OF   MISSOURI,  ex  rd.  John 

BAYHA, 

V. 

KANSAS   CITY  COURT  OF  APPEALS. 


(. 


.Mo.. 


.) 


»al  ttom,  a  decree  dinmlBntng 
blir  «4ilring  to  have  tax  bills  de- 
clared void  as  a  cloud  upon  title  is  improper- 
ly dismissed  against  the  objection  of  the  appel- 
lant, upon  proof  that  the  other  pfu-ties  had  caused 


the  tax  bills  to  be  oanceled  and  marked  paid,  and 
had  paid  all  the  costs  which  had  arisen  or  misrht 
arise,  when  the  appellant  shows  that  the  object 
of  this  suit  is  to  have  the  hills  canceled  as  void 
ai)  initio,  and  that  during  the  pendency  of  the  suit 
he  has  conveyed  the  property,  with  covenants 
against  incumbrances. 
2.  The  Buperlntendlng  control  of  the  Mis* 
souri  GMipreme  Court  over  the  <M>iirt8  of 
appeals  oy  mandamus,  prohibition  and  cer- 
tiorari is  not  limited  to  cases  which  may  be  cer- 
tifled  to  that  court  under  the  provisions  of  sec- 
tion 6  of  the  Constitutional  Amendment  of  1884. 


NOTB.— 3fatu(amta  to  inferior  irOmnoL 
A  writ  of  mandamus  may  be  used  to  compel  an 
Inferior  tribunal  to  act  on  a  matter  within  its  juris- 
diction, but  not  to  control  its  action,  or  to  reverse 
its  decisions  when  made.  Ex  parte  Burtis,  103  U. 
S.  238  (20  L.  ed.  892);  U.  8.  v.  Lawrence,  8  U.  8. 8 
DalL  42  a  L.  ed.  602);  U.  8.  v.  Peters,  9  U.  8.  5 
Cranch,  116  (8  L.  ed.  53);  Life  &  F.  Ins.  Co.  of  N.  Y.  v. 
Wilson,  88  U.  8.  8  Pet.  291  (B  L.  ed.  949);  Kendall  v. 
U.  8.  37  U.  8. 12  Pet.  624  (9  L.  ed.  1181);  Decatur  v. 
Paulding,  89  U.  8. 14  Pet.  497  ao  L.  ed.  660>;  U.  8.  v. 
Addison,  68  U.  8.  22  How.  174  (16  L.  ed.  904);  Bx 
<^  L.  R.  A. 


parte  Milwaukee  &  M.  R.  Co.  72  U.  8. 5  Wall.  188  (18 
L.  ed.  676);  Ex  parte  Newman,  81 U.  8. 14  WolL  162  (20 
L.  ed.  877);  Ex  parte  Lorinx,  94  U.  8.  418  (24  L.  ed. 
166):  Ex  parte  Flippin.94  U.  8.  848  (24  L.  ed.  194);  Ex 
parU  Morgan,  114  U.  8. 174  (29  L.  ed.  186);  Ex  parte 
Brown,  IW  U.  8. 401  (29  L.  ed.  676). 

For  the  refusal  of  an  inferior  court  to  hear  and 
decide  a  cause,  the  remedy  is  by  mandamus  to  com- 
pel the  court  to  entertain  and  decide  the  case,  and 
notby  writ  of  error.  Crawford  v.  Haller,  111  U.  S. 
786  (28  L.  ed.  602):  Ex  parte  Bradstreet,  38  U.  a  7 
Pet  634  (8  L.  ed.  810);  Life  &  F.  Ins.  Co.  of  N.  T.  v. 


See  also  3  L.  R.  A.  841. 
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8.  BfajicUuiiiui  will  iMne  by  the  Supreme 
€k>iirt  of  MiflflOiiri  to  compel  the  Kansas  City 
Court  of  Appeals  to  reinstate  a  case  which  It  has 
dismissed  over  the  appeUant^B  objection  on  an  In- 
sufficient  proffer  of  aatistection  of  his  demand 
for  relief. 

(IPebruary  IB,  1M9.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel the  Kansas  City  Court  of  Appeals  to 
reinstate  a  cause  which  it  had  refused  to  hear 
and  determine  and  bad  stricken  from  its  docket 
Writ  awarded. 

Statement  by  Sherwoodt  Oft,  J.: 

The  relator,  John  Bayha,  brought  a  suit  in 
the  Circuit  Court  of  Jackson  County  against 
William  Taylor  and  the  Armour  Bros.  Bank- 
ing Company,  asking  for  judgment  declaring 
null  and  void  two  tax  bills  issued  by  the  City 
Engineer  of  the  City  of  Kansas  against  proper- 
tv  owned  by  Bayha  to  Taylor,  in  payment  for 
the  construction  of  a  distirict  sewer,  and  held 
by  the  banking  oompanjr  as  collateral  security. 
•  Bayha  claimed  in  this  suit  that  these  tax 
bills  were  invalid,  because  the  city  had  no  au- 
thoritv  under  its  charter  to  cause  the  sewer  to 
be  built,  but  that  thc^  were  nevertheless  an  ap- 
parent lion  against  the  property,  and  a  cloud 
upon  his  title. 

The  circuit  court  dismissed  the  petition  upon 
a  hearing  of  the  case,  and  Bayha  appealed  to 
the  Kansas  City  Court  of  Appeals.  Eirors  were 
assigned  and  Joined  in  by  the  parties,  and  the 
case  was  duly  submitted  to  the  court  for  its  de- 
cision, and  was  taken  under  advisement. 

While  the  case  was  in  this  position,  the  re- 
SDondents,  Taylor  and  the  banKing  company, 
filed  in  court,  against  the  objections  of  Bayha, 
their  suggestion  and  motion,  stating  that  they 
had  caused  the  tax  bills,  regarding  which  com- 
plaint was  made  in  the  suit,  to  be  canceled  by 
the  city  engineer  in  his  office,  and  had  deposit- 
ed them,  marked  "Paid,"  with  the  clerk  of  the 
court  for  the  use  of  Bayha,  and  bad  paid  all 
the  costs  which  had  arisen,  or  might  arise,  in 
the  suit,  and  moving  the  court  to  abate  and 
strike  from  the  docket  Bayha's  appeal. 

Bayha  resisted  the  motion,  and  showed  by 
affidavits  that  he  bad  not  paid  the  tax  bills,  and 
that  he  rejected  and  refused  to  accept  the  prof- 
fered satisfaction;  that  he  was  prosecuting  the 
suit  in  the  interest  of  other  property  owners 
against  whose  property  similar  bills  had  been 
issued,  and  who  were  contributing  to  the  ex- 
penses of  the  suit,  as  well  as  in  his  own  behalf, 
lor  the  purpose  of  obtaining  an  adjudication 
upon  the  legality  of  the  proceedings  under 
which  the  sewer  was  built;  that  the  object  of 
his  suit  was  to  have  the  bills  canceled  as  void 
ab  initio;  and  that  he  was  entitled  to  an  adju- 
dication upon  that  issue,  and  that  the  recent 
offer  of  satisfaction  was  not  equivalent  to  such 


adjudication,  and  that  he  had,  during  the 
pendency  of  the  suit,  conveyed  the  property, 
and  covenanted  generally  that  the  same  was 
subject  to  no  incumbrance  whatever;  and  he 
demanded  that  the  court  proceed  and  decide 
the  case. 

The  court,  however,  sustained  the  motion, 
and  dismissed  the  appeal. 

Me98rs.  Oag^»  Ladd  ft  Small  for  re- 
lator. 

Metsrs.  Lathrop  ft  Smith  and  Karnes  ft 
KrantholF,  for  respondent: 

The  ruling  dismissing  an  appeal  cannot  be 
reviewed  by  mandamus. 

High,  Extr.  Le^  Rem.  2d  ed.  §§  178,  191; 
Ohicaoo,'R.  I.  cfcP.  R,  Co.  v.  Franks,  65  Mo. 
826;  State  v.  Lubke,  16  Mo.  App.  152,  172, 
affd.  86  Mo.  888;  Pottery.  Todd,  73  Mo.  101; 
Esc  parte  Johneon,  26  Ark.  614;  Qoheen  v. 
Myeire,  18  B.  Mon.  428;  StaUv.  St.  Louis  Court 
of  Appeals,  8  West  Rep.  250, 87  Mo.  874;  Peo- 
ile  V.  We^m,  28  Cal.  089;  8ta(e  v.  Wright,  4 
Wev.  119;  Swing  V.  Cohen,  68  Tex.  482;  Hemp- 
stead County  Y.  Grave,  44  Ark.  817;  Ex  parte 
Overseers  of  Ponlefraet,  8  Ad.  &  El.  N.  8.  891, 
896;  Ex  parte  Brown,  116  U.  S.  401  (29  L.  ed. 
676);  Davis  Y.  York  Co.  68  Maine,  896;  Fran- 
cisco V.  Manhattan  Ins.  Co.  86  Cal.  283,  296; 
Ex  parte  Morgan,  114  U.  8.  174  (29  L.  ed.  135); 
Be  Sherman,  124  U.  8.  864  (31  L.  ed.  428). 

The  writ  of  mandamus  cannot  be  used  by 
one  court  to  reverse  the  judgments  of  another 
over  which  it  has  no  appellate  control. 

School  Diet.  No.  6  v.  Ingham  Co,  Circuit 
Judge,  49  Mich.  482. 

Mandamus  will  not  lie  because  the  respond* 
ent  court  has  acted;  it  has  rendered  a  judjf- 
ment,  final  in  form,  and  the  case  mentioned  in 
the  alternative  writ  is  no  longer  pending  be- 
fore it  nor  subject  to  any  judgment  it  might 
render. 

High,  Extr.  Legal  Rem.  2d  ed.  g§  188,  189; 
Dunklin,  Co.  v.  District  Co.  Ct.  28  Mo.  449; 
Trainer  v.  P</rter,  45  Mo.  386.  339;  StaU  v. 
Mac<m  Co.  Ct.  68  Mo.  29,  48;  States.  St.  Louis 
Court  of  Ap])efds,  supra;  Ex  parte  Schwab,  98 
U.  8.  240  (25  L.  ed.  105);  Ex  parte  Perry,  102 
U.  8.  188.  186  (26  L.  ed.  48,  44);  Ex  parte 
Burtis,  103  U.  8.  288  (26  L.  ed.  892);  Ec  parte 
Nash,  15  Q.  B.  95;  P«wfo  ▼.  Judges  of  Dutchess 
0.  P.  20  Wend.  658;  Bex  v.  Justices  of  Mon- 
mouthshire, 7  Dow.  &  Ry.  884;  Elkins  v. 
Athearn,  2  Denio,  191;  Bm.  ▼.  Lords  Comrs.  10 
Ad.  &  El.  374;  Levy  v.  Yolo  Co.  Superior  Ct. 
66  Cal.  292;  B^.  v.  Dayman,  7  El.  &  B1.  672, 
679;  Beg.  v.  Paynter,  7  El.  &B1.  828, 834;  State 
V.  Megown,  6  West.  Rep.  326,  89  Mo.  156. 

The  true  distinction  lies  in  the  inquiry 
whether  the  court  below  had  iurisdiction, 
whether  its  act  was  wholly  and  absolutely 
void;  not  merely  whether  it  was  irregular  or 
erroneous. 


Wilson,  supra;  U.  8.  v.  RusseU,  80  U.  8.  18  Wall. 
623  (20  L.  ed.  474);  Ex  parte  Newman,  supra. 

Mandamus  is  the  appropriate  remedy  to  set  In 
motion  the  machinery  of  the  oourt  to  whioh  It  Is 
addressed;  hut  it  will  not  direct  the  performance 
of  any  partioular  judicial  act,  nor  wlU  It  He  to  cor- 
rect the  errors  of  Inferior  tribunals  by  annulling 
what  they  have  done  erroneously.  State  v.  St. 
Louis  Court  of  Appeals,  3  West.  Bep.  250,  87  Mo. 
974 
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The  olroiilt  court's  superintending  control  over 
the  county  court  may  be  exercised  by  mandamus 
or  prohibition.  State  v.  Burokhartt,  8  West.  Bep. 
806,  87  Mo.  688. 

Mandamus  Ues  to  compel  a  probate  Judge  to 
errant  an  appeal  from  an  order  setting  aside  a  prior 
order  appointing  a  gruardian  (State  v.  Allen,  10 
West.  Bep.  866,  flS  Mo.  80);  but  not  to  compel  the 
probate  court  to  grant  letters  de  bonis  mm.  State 
V.  Megown,  6  West.  Bep.  886, 80  Mo.  166. 
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State  ▼.  Meoowi,  tupta;  State  y.  Engdmann, 
8  West  Rep.  217,  86  Mo.  561,  582;  StaU  y. 
Ttioyer,  10  Mo.  App.  540;  Dunklin  Oo.  v.  Die- 
trict  Oo.  Ot,  28  Mo.  449,  454. 

The  superior  court  cannot  interfere  to  regu- 
late the  practice  of  an  inferior  court,  because 
every  inferior  court  Is  the  proper  Judge  of  its 
jown  practice. 

Est  parte  Morgan,  8  Chitty,  250;  Box  ▼.  Jue- 
tiees  of  Carnarvon  Co.  4  Barn.  &  Aid.  86;  Ex 
parte  Oetrander,  1  Denio,  679,  681.  682;  WiO- 
iams  ▼.  Jvdge  of  Cooper  Ct,  C,  P.  27  Mo.  225; 
Potter  V.  Todd,  78  MTo.  101, 105. 

The  rule  applies  if  the  inferior  court  proper- 
ly had  jurisdiction. 

High,  Extr.  Legal  Rem.  2d  ed.  S  190;  Ex 
parte  Newman,  81  U.  8.  14  Wall.  152  (20  L. 
ed.  877);  Ex  parte  Board,  105  U.  8.  578  (26  L. 
cd.  1176);  State  v.  Thayer,  10  Mo.  App.  540, 
642. 

This  case  cannot  be  brought  within  the  rule 
of  "preliminaiy  objection"  invoked  by  the  re- 
lator. In  lUmna  v.  Juetieee  of  Eeetewn,  8  Ad. 
&  El.  N.  8.  810,  the  rule  was  established  that 
the  preliminary  objection  which  will  warrant 
interposition  hv  mandamus  "  must  turn  upon 
such  a  point  of  practice  as  the  court  can  see  to 
be  matter  of  law." 

See  also  Ex  parte  Overseers  of  Aekwnih,  8 
Ad.  &  £1.  N.  8.  897,  899;  State  v.  St.  Lovis 
C(mrt  of  AppeaU,  8  West.  Rep.  250,  87  Mo. 
874;  Ex  parte  Parker,  120  U.  8.  787  (80  L.  ed. 
818);  1^  parte  Newman,  supra;  Ex  parte  Baiti- 
mare  db  0.  B.  Co.  108  U.  8. 566  (27  L.  ed.  812). 

A  motion  to  dismiss  an  appeal  is  a  judicial 
proceeding  {BepubUcan  Valley  B.  Co.  v.  Mc- 
rherson,  12  iTeb.  480),  and  its  determination  is 
judicially  that  of  "a  question  incident  to  the 
proceedings,  and  properly  raised  therein. ** 

High,  Extr.  Legal  Rem.  §  178. 

To  maintain  this  action  the  petition  must 
aver  that  plaintiff  is  the  owner  and  in  posses- 
sion of  the  land  clouded,  and  that  the  matter 
constituting  the  cloud  on  his  title  exists  by  rea- 
son of  facts  not  appearing  on  the  face  of  the 
instrument  evidencing  the  title  under  which 
the  defendant  claims. 

Clark  V.  Covenant  Mut,  L.  Ins.  Co.  62  Mo. 
272;  Mason  v.  Black,  8  West.  Rep.  208,  87 Mo. 
829;  Cha/rm  Mfg.  Co.  v.  Donovan,  14  Mo.  App. 
891;  Keane  v.  Kyne,  66  Mo.  216. 

The  superintending  control  vested  in  the  su- 
preme court  over  the  courts  of  appeal  does  not 
extend  to  control  the  exercise  of  its  ordinary 
judicial  functions. 

"  Where  the  decisions  of  the  St.  Louis  Court 
of  Appeals  are  final,  they  are  clothed  with  all 
the  majesty  of  the  law  which  surrounds  those 
of  the  supreme  court." 

Mo.  V.  lAiois,  101  U.  8.  22,  88  (26  L.  ed. 
989,  998). 

The  onlv  exception  is  that  indicated  in  sec- 
tion 6  of  the  Amendment  of  1888. 

Be  Qan'esche,  85  Mo.  469,  471. 

Sherwood*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  original  proceeding  in  this  court, 
by  which  it  is  sought  to  compel  the  Kansas 
City  Court  of  Appeals  to  reinstate  a  cause 
which  it  had  refused  to  hear  and  determine, 
and  had  stricken  from  its  docket.  The  state- 
ment heretofore   made  lufllGiently  gives,  the 
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facts  which  are  to  form  the  basis  of  the  present 
adjudication. 

Thoee  facts  present  for  determination  two 
salient  questions:  first,  whether  this  court,  pro- 
ceeding on  the  basis  of  the  admitted  facts,  has 
the  power  to  control  the  action  of  the  Kansas 
City  Court  of  Appeals  in  the  manner  relator  de- 
mands; and,  second,  whether  the  facts  pleaded 
by  the  defendants,  in  order  to  induce  the  action 
afterwards  taken  by  the  Kansas  City  Court  of 
Appeals,  were  such  as  fully  warranted  the 
course  taken  by  that  court,  and  therefore  de- 
stroyed all  ground  of  complaint  on  the  part  of 
the  relator,  and  all  occasion  for  invoking  the 
mandatory  authority  of  this  court 

These  questions,  for  obvious  reasons,  will  be 
considered  in  inverse  order. 

1.  As  alreadv  stated,  the  relator,  bv  bis  peti- 
tion filed  in  tlie  drcuit  court,  sought  to  have 
declared  void  two  tax  bills,  on  the  ground  that 
being  apparently  valid,  and  apparently  a  lien 
upon  his  property,  they  were  a  cloud  upon  his 
title.  After  hearing  the  cause,  the  circuit  court 
dismissed  the  petition,  and  the  relator  appealed 
to  the  Kansas  City  Court  of  Appeals,  where  the' 
cause  was  submitted  on  briefs  and  argument 
After  sudi  submission,  the  defendants  pursued 
the  course  already  indicated,  and  the  point 
presents  itself  whether  their  action  Justified 
the  action  taken  by  the  Kansas  City  Court  of 
Appeals  in  striking  the  cause  from  the  docket 

The  subject  is  not  altogether  free  from  dif- 
ficulty. Cases  have  been  instanced  to  justify 
the  course  taken  by  the  court  of  appeals.  Thus 
it  has  been  ruled  that  if  a  party  against  whom 
the  decree  went  in  the  trial  court  appealed,  and 
pending  the  appeal  availed  himself  of  that  de- 
cree, by  accepting  and  receiving  a  large  por- 
tion of  the  monev  deposited  to  his  use,  upon 
the  matter  being  brought  to  the  attention  of  the 
appellate  court,  in  the  proper  way,  he  would 
not  be  permitted  to  maintain  his  appeal.  Atkin- 
son V.  Tabor,  7  Colo.  195. 

So,  too,  in  York  County  v.  Fewell,  21  8.  C. 
106,  both  parties  took  an  appeal;  but,  pending 
those  appeals,  the  attorney  for  the  adverse 
party  served  a  written  notice  upon  the  defend- 
ant's attorneys,  consenting  to  a  refonnation  of 
the  judgment;  and  it  was  thereupon  held  that, 
owing  to  the  concession  thus  made,  the  appeal 
of  the  defendant  was  disposed  of,  since  the 
offer  made  conceded  to  him  all  be  could  ob- 
tain by  a  judgment  sustaining  his  appeal. 

In  North  Carolina  litigation  sprang  up  re- 
garding a  slave.  Pending  that  litigation,  all 
slaves  were  by  law  emancipated,  and  it  was 
ruled  that  the  bill  must  be  dismused,  as  there 
was  nothing  left  before  the  court  but  a  mere 
hyx)othetic^  case.  Kiddy.  Morrison,  Phil.  Eq. 
81. 

Another  cause  in  that  State  was  ruled  upon 
in  a  similar  wav.  8t(Ue  v.  Biehmond  db  D.  B. 
Co.  74  N.  C.  287. 

And  in  still  another  cause  in  that  State,  where 
it  appeared  that  the  parties  had  settled  their 
differences  before  final  submission  in  the  appel- 
late court,  the  appellant  failed  to  prosecute 
his  appeal,  and,  upon  suggestion  being  innde 
of  the  facts  by  respondent,  on  his  motion  the 
appeal  was  dismissed.  Easty  ▼.  Funderburk, 
^  N  C  98 

To  the  like  effect  is  Sehenek  ▼.  Lineoln,  17 
Wend.  506. 
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In  jFhveher  v.  Oram,  60  Iowa,  G05,  the  plaint- 
iff procured  a  decree  enjoining  Che  defendants 
from  carrying  on  the  biacksmithine  business 
ou  aiot  adjacent  to  bis  dwelling,  ana  from  this 
decree  the  defendants  appealed.  Pending  such 
appeal,  the  shop  alone  was  sold  by  the  sheriff, 
and  at  the  sale  G.  &  H.  bought  the  shop,  but 
did  not  desire  to  hare  the  blacksmithing  busi- 
ness continued,  nor  did  they  desire  to  prosecute 
the  appeal,  or  to  have  the  same  prosecuted  for 
their  benefit. 

The  lot  alone  being  owned  by  one  of  the  de- 
fendants, and  as  the  present  owners  of  the  shop 
Sroposed  to  submit  to  the  decree,  and  as  the 
efendants  had  no  longer  any  interest  in  the 
shop,  the  court  refused  to  determine  or  adjudi- 
cate their  rights  in  the  matter,  holding  that 
the  issues  in  the  cause  were  dead.  Other  cases 
have  been  instanced  where  appeals  have  been 
dismissed,  because,  after  appeal  taken,  the 
plaintiffs  had  purchased  the  interest  of  the  de- 
fendants, and  were  thus  representing  adverse 
interests,  and  conducting  the  appeal*  on  both 
sides  of  the  appellate  court.  Ameriean  Wood 
Paper  Co.  v.  Eeft,  75  U.  8.  8  WaU.  883  J19  L. 
ed.  878]:  Clefxlandv,  Chamberlain,  66  U.  8.  1 
Black,  419  [17  L.  ed.  981. 

And  cases  have  also  been  instanced  where, 
after  submission  in  the  appellate  court,  the 
amount  due  in  one  of  a  number  of  causes  has 
been  paid,  and  in  that  cause  the  writ  of  error 
has  been  dismissed.  San  Mateo  Co,  v.  Southern 
Fae.  R,  Co.  116  U.  8.  188  [29  L.  ed.  5891. 

Dakota  Co.  v.  Olidden,  118  U.  8.  222  [28  L. 
ed.  981],  was  a  case  where  the  writ  of  error 
was  dismissed  because  the  parties  settled  and 
compromised  their  matters  of  difference  by 
making  a  new  agreement  which  extinguished 
the  judgment  appealed  from. 

It  is  needless  to  dte  other  authorities  on  be- 
half of  respondents,  since  those  already  cited 
are  but  types  of  others.  None  of  them,  how- 
ever, are  exactly  parallel  to  the  case  under  dis- 
cussion. This  18  no  colorable  appeal,  no  moot 
case,  no  case  which  has  been  compromised  or 
settled;  but  a  case  where  an  ofl^r  has  been 
made  to  the  plaintiff  by  parties  defendant;  an 
offer  which  has  been  rejected;  an  offer  which 
does  not  go  the  whole  length  of  the  plaintiff's 
demand,  but  an  offer  which  falls  far  short  of 
that;  an  offer  which  virtually  confesses  that  he 
is  right  in  his  contention,  but  which  seeks  to 
head  him  off — to  preclude  him  from  attaining 
all  be  demands. 

After  great  consideration  of  the  subject,  the 
conclusion  has  been  reached  that  the  offer  made 
was  insufficient,  and  did  not,  therefore,  extin- 
piish  the  plaintiff's  ground  of  equitable  relief. 
Kothing  short  of  that  will  answer. 

The  plaintiff  had  the  right  to  have  the  full 
measure  of  the  relief  he  claimed,  or  else,  by  a 
solemn  adjudication  of  a  court,  to  know  the 
why  and  the  wherefore  of  the  refusal  which 
denied  him  redress  in  full  of  his  demand.  He 
had  the  right  to  make  the  demand  he  did,  and 
it  was  out  of  the  power  of  the  defendants  to 
prevent  adjudication  of  the  matters  demanded, 
except  by  a  concession  as  broad  as  that  de- 
mand. In  that  event,  and  that  event  only, 
would  the  issues  in  the  cause  be  dead.  It  would 
be  making  a  precedent  of  most  dan^roos  con- 
sequence to  rule  otherwise;  in  short,  it  would  be 
sanctioning  a  colorable  dismissal.    And  the 
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special  tax  bills,  though  void,  being  an  apparent 
lien  on  the  land,  furnished  ample  ground  for 
the  relief  plaintiff  sought 

It  has  frequently  been  decided  by  this  court 
that  injuncUon  wUl  lie  to  enjoin  the  sale  of 
land  for  void  taxes,  whereby  a  cloud  would  be 
cast  on  the  title.  Mechanics  Bank  v.  Kansas 
City,  78  Mo.  555,  and  cases  cited;  NoHh  St. 
Louis  Gymnastic  Society  v.  Hudson,  85  Mo.  82; 
Hays  V.  Dowis,  75  Mo.  250.  See  also  Barring- 
ton  y.  Utterbaek,  57  Mo.  519,  and  cases 
dted. 

And,  whatever  facts  furnish  basis  for  an  in- 
junction in  such  cases  will  also  furnish  basis 
for  having  the  tax  declared  void,  it  beinff 
optional  with  a  plaintiff  which  branch  of  equi- 
table relief  he  will  seek.  And  Bayha  having 
sold  the  land  after  the  commencement  of  the 
suit,  and  after  appeal  taken,  it  was  competent 
for  him,  under  the  provisions  of  section  8671, 
to  continue  to  prosecute  the  suit,  audit  did  not 
abate.    Smith  v.  Phelps,  74  Mo.  598. 

It  has  been  suggested  that,  in  any  event,  the 
plaintiff's  statutory  covenant,  if  broken  at  all, 
was  broken  upqp  the  delivery  of  his  deed  ( Wal- 
ker V.  Deaver,  79  Mo.  664,  and  cases  dted), 
and  that  there  could  be  no  recovery  from  him 
by  his  grantee  of  but  nominal  damages,  and 
that,  as  this  would  leave  nothine:  but  costs  in- 
volved, an  appellate  court  would  not  entertain 
jurisdiction  upon  that  sole  ground. 

Granting  the  correctness  of  this  position, 
it  only  eniorces  the  argument  that  plaintiff  was 
entitled  to  insist  that  the  court  should  make 
such  a  thorough  disposition  of  the  whole  cause 
as  would  protect  him,  even  against  nominal 
damages  or  costs — as  would  do  full  and  com- 
plete justice  between  the  parties— before  it  re- 
laxed its  grasp  on  the  res,  and  its  jurisdiction 
of  the  cause.  Heal  Estate  Sav.  Institution  v. 
CoUonious,  68  Mo.  290. 

Besides,  there  is  respectable  authority  for 
saying  that  the  grantor  of  land,with  warranty, 
has  such  an  interest  therein  as  entitles  him  to 
protect  his  warranty  to  maintain  a  bill  to  re- 
move a  cloud  on  the  title  of  the  land  granted. 
My  V.  Wilcox,  26  Wis.  91;  Malins  v.  Bromn, 
4  N.  Y.  408;  0?/vfn  v.  Paul,  16  Ala.  180. 

As  the  result  of  these  view?,  it  must  be  ruled 
that  the  plaintiff,  notwithstanding  the  offer 
made  by  the  defendants,  was  entitled  to  have 
hlB  cause  heard  and  determined  by  the  court 
of  appeals,  and  that  error  occurred  in  striking 
it  from  the  docket. 

2.  This  brings  up  for  determination  the  ques- 
tion whether,  in  the  circumstances  mentioned, 
the  law  furnishes  the  plaintiffs  any  remedy, 
and,  if  so,  what  that  remedy  is.  As  we  have 
no  appellate  jurisdiction  over  the  court  of  ap- 
peals, the  only  remedy,  if  remedy  there  be,  is 
by  virtue  of  our  original  jurisdiction. 

8ection  8  of  the  Amendment  to  the  Consti- 
tution gives  this  court  "superintending  control 
over  the  courts  of  appeals  by  mandamus,  pro- 
hibition and  certiorari."  The  provisions  of 
this  section,  so  far  as  concerns  the  present  in- 
quiry, do  not  materially  differ  from  similar 
provisions  in  the  Constitution  of  1875.  Sec.  8, 
art.  6. 

The  control  thus  given  to  this  court  over  the 
courts  of  appeals  is  not  limited  to  the  single  in- 
stance where  a  cause  may  be  certified  to  this 
court  under  the  provisions  of  section  6  of  the 


480 


JUlSSOUBI  SUPKEICB  CoURT. 


Feb., 


Amendment  adoptal  in  1884.    The  contention 
tbnt  it  must  thus  be  limited  cannot  prevail. 

The  case  of  Britton  v.  St^>er,  82  Mo.  870,  is 
cited  in  support  of  that  contention,  and  it  was 
also  cited  for  a  similar  purpose  in  State  y.  Tra>ey, 
94  Mo.  217,  18  West  Kep.  194,  but  it  was  not 
allowed  to  prevafl  there. 

The  control  granted  to  this  court  in  the  p»ar- 
ticulars  mentioned  is  fettered  bv  no  restriction 
or  limitation;  it  is  as  broad  as  the  exigency  of 
the  case  demands;  and  the  same  reasoning 
which  would  confine  our  issuance  of  a  writ  cS 
mandamus,  in  cases  like  the  present,  to  the 
si  ogle  case  mentioned  in  section  o,  9upra,  would 
also  confine  our  issuance  of  writs  of  prohibition 
and  certiorari  within  the  same  narrow  limita 
There  is  nothing  in  the  Constitution  or  its 
amendments  to  warrant  such  a  limited  con- 
struction. 

This  view  of  the  matter  leaves  open  to 
discussion  the  question  whether  mandamus 
ought  to  go  in  the  case  at  bar.  There  is  per- 
haps no  subject  in  the  whole  range  of  juris- 
prudence where  the  decisions  of  different 
courts,  and  frequently  of  the  aiime  court,  are  so 
conflicting  as  upon  the  subject  of  the  writ  of 
mandamus,  as  to  when  the  writ  shall  issue. 

As  Cliancellor  Kent  would  say,  the  law  on 
the  subject  is  in  a  state  of  **  painful  vibra- 
tion." It  is  said,  in  a  recent  text  book  of  merit, 
that  the  writ  "  will  not  lie  to  compel  subor- 
dinate courts  to  reinstate  appeals  which  they 
have  dismissed."  High,  Extr.  Legal  Rem.  2a 
cd.  §§  191,  247. 

Among  the  cases  cited  are  the  following: 

Ex  parU  Neuyman,  81  U.  8.  14  Wall.  152 
[20  L.  ed.  877],  was  one  where  the  district 
court  had  tried  the  cause,  and  rendered  judg- 
ment for  $712 — ^a  cause  over  which  it  had  no 
jurisdiction — and  on  appeal  the  circuit  court 
reversed  the  decree,  and  dismissed  the  libel, 
because  of  the  Prussian  Consul's  exclusive  juris- 
diction; and  it  was  held  by  the  supreme  court 
that  mandamus  would  not  lie  to  compel  the 
circuit  court  to  entertain  jurisdiction  of  the 
cause  on  appeal. 

It  will  be  observed  of  that  case  that  the  cir- 
cuit court  had  acted,  and  that  no  writ  of  error 
or  appeal  lay  to  the  supreme  court,  because  the 
amount  in  controversy  was  less  than  $2,000; 
and  this  is  so  stated  in  the  opinion. 

In  the  subsequent  case  of  Knickerboeker  in- 
mrance  Company  v.  Oormtoek,  83  U.  8. 16  Wall. 
258  [21  L.  ed.  498],  a  case  arose  in  the  district 
court  under  the  Bankrupt  Act,  and  was  decided 
by  that  cotirt,  and  the  amount  authorized  an 
appeal  to  the  supreme  court.  The  case  was 
taken  on  error  to  the  circuit  court,  but  that  court 
refused  to  hear  the  cause  on  account  of  lack  of 
jurisdiction,  and  dismissed  the  writ,  and  on  er- 
ror the  cause  was  taken  to  the  supreme  court, 
where  that  court  ruled  that  the  circuit  court 
erred  in  not  taking  jurisdiction  of  the  cause; 
that  owinc  to  this  not  having  been  done,  the 
cause  coiud  not  be  reviewed  on  error  by  the 
supreme  court,  but  that  mandamus  was  the  ap- 
propriate femedy  to  compel  the  circuit  court  to 
reinstate  the  cause,  and  to  proceed  and  deter- 
mine it;  CUflord,  J.,  who  had  delivered  the 
opinion  in  the  former  case,  remarking ,  in  sub- 
stance, that  the  writ  woidd  go  to  compel  the 
circuit  court  to  proceed  to  final  juagment 
in  the  cause,  in  order  that  the  supreme  court 
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could  exerdse  its  power  of  review  given 
by  law—- citing  with  approval  &b  parte  Brad- 
street,  82  U.  8.  7  Pet.  647  [8  L.  ed.  810],  where 
in  similar  circumstances,  a  like  ruling  was  made 
throu£h  Chief  Juetiee  Marshall,  the  a  mount  in- 
volved being  also  within  the  jurisdiction  of  the 
supreme  court. 

A  similar  ruling  was  made  in  Chicago  Hail- 
road  Company  v.  WiiwtU,  90  U.  8.  23  Wall.  507 
[23  L.  ed;  108]. 

In  Bxnarte  SchoOenberger,  96  U.  8.  869  [24 
L.  ed.  8581,  the  circuit  court  in  which  the  suit 
was  brought,  because  of  opinion  it  had  no  juris- 
diction, quashed  the  process;  and  it  was  held 
that  mandamus  would  lie  to  compel  it  to  re- 
instate and  hear  the  cause,  as  it  had  jurisdic 
tion,  thou^  it  had  erroneously  decided  to  the 
contr^. 

In  JB&rrington  v.  RoOer,  111  U.  8.  796  [28  L. 
ed.  602],  the  supreme  court  of  a  Territory  dis- 
missed a  writ  (Xf  error  because  of  failure  to 
docket  the  cause  in  time,  and  mandamus  was 
granted  on  the  grounds  that  there  was  no  final 
judgment,  and  that  the  dismissal  of  the  writ 
was  a  refusal  to  hear  and  decide  the  cause. 

But  in  ExparU  Brown,  116  U.  8.  401  [29  L. 
ed.  676],  where  the  supreme  court  of  a  Territo- 
ry, on  a  cause  being  removed  there  by  appeal, 
on  a  motion  of  the  defendant  dismissed  the  ap- 
peal, because  the  action  was  at  law,  and  could 
only  be  re-examined  on  error,  the  supreme  court 
held  that  it  was  a  final  adjudication,  and  that 
mandamus  would  not  lie;  citing  in  support  of 
the  rulinff,  Bx  parte  Morgan,  114  U.  8.  174  [29 
L.  ed.  ISS],  where  mandamus  was  refused  to 
compel  the  circuit  court  to  unend  a  judgment 
which  it  had  rendered,  and  had  ruused,  on 
motion,  to  amend. 

In  Re  parte  Parker,  120  XJ.  8.  787  [80  L.  ed. 
818],  the  supreme  court  of  a  Territory  improp- 
erlv  dismissed  an  appeal  because  it  was  not 
duly  taken  and  perfected;  but  the  supreme 
court  ruled  otherwise,  and  compelled  the  lower 
court  to  reinstate  the  cause,  and  to  hear  and 
determine  the  appeal;  Matthews,  J,,  remarking 
that  the  "Writ  properly  lies  in  cases  where  the 
inferior  court  refuses  to  take  jurisdiction  where 
by  law  it  ought  so  to  do,  or  where  having  ob- 
tained jurismction  in  a  cause,  it  refuses  to  pro- 
ceed in  the  due  exercise  thereof." 

The  case  of  8tate  v.  Wright,  4  Nev.  119,  an- 
nouncing that  if  the  district  court  improperly 
dismisses  an  appeal  from  a  justice's  court  on  t  lie 
ground  Uiat  the  notice  of  the  appeal  was  not 
duly  stamped,  mandamus  would  not  issue  to 
compel  that  court  to  reinstate  the  cause  and 
try  it  on  the  merits,  seems  to  have  been  over- 
ruled, or  greatly  shaken  by  the  more  recent  cnse 
of  Floral  Bpringe  Water  Co.  v.  Bives,  14  Nev. 
481. 

In  Ex  parte  Lowe,  20  Ala.  880,  it  was  ruled 
that  if  an  inferior  court  makes  an  order  which 
is  in  plain  violation  of  the  legal  rights  of  one 
of  the  parties  and  by  virtue  of  such  order  refuses 
to  proceed  further  in  the  case,  mandamus  will 
go  to  compel  the  vacation  of  such  order. 

In  People  v.  Weston,  28  Cal  689,  an  appeal 
was  disnoissed  upon  a  similar  ground  as  that 
decided  in  4  Nev.  supra,  and  mandamus  was 
denied.  A  like  ruling  was  made  in  Franeieeo 
V.  Manhattan  Ine,  Company,  86  Cal.  288. 

But  in  Beguhl  Y,  Stean,  89  Cal.  411,  where 
the  county  court,  on  motion  of  the  defendant. 
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struck  a  cause  Crom  the  calendar  on  the  ground 
that  it  had  no  Jurisdiction,  mandamus  went  to 
compel  it  to  hear  and  determine  the  cause. 

In  a  still  later  case  in  that  State,  where  the 
superior  court  dismissed  an  appeal  because  of 
theinsuf9ciency  of  thebond  taken  by  the  justice, 
it  was  ruled  that  that  court  could  not  eive  itself 
Jurisdiction  by  holding  an  insufficient  bond  suf- 
ficient, nor  devest  itself  of  jurisdiction  by  hold- 
ing a  sufficient  bond  insufficient,  but  that  the 
oraer  of  dismissal  must  first  be  annulled  hj 
certiorari  before  mandamus  could  be  awarded. 
Levy  v.  T<^  Co,  Superior  Ot.  66Ca1.  292. 

In  New  Jersey  an  apparent  diversity  of 
opinion  on  ^e  subject  is  exhibited,  but  it  is 
believed  to  be  only  apparent. 

In  WdU  V.  Stackhouee,  17  N.  J.  L.  856, 
where  there  had  been  delay  in  entering  an  ap- 
peal as  required  by  the  rules  of  the  lower  court, 
and  in  consequence  of  this  delay  that  court 
refused  to  allow  the  appeal  to  be  entered,  man- 
damus was  denied  to  compel  the  entry  of  the 
appeal;  the  supreme  court  remarking  that  the 
rule  was  reasonable,  but  that,  if  the  lower 
court  had  acted  contrary  to  or  in  disregard  of 
its  own  rules,  or  evidently  misapplied  them, 
the  result  would  have  been  different. 

In  Sinntckson  v.  Gormne,  26  N.  J.  L.  811,  a 
similar  ruling  was  made. 

But  in  Ferguson  v.  Kays,  21  N.  J.  L.  431, 
where  an  appeal  was  improperly  dismissed,  al- 
though the  lower  court  acted  according  to  the 
letter  of  the  rule,  but  not  according  to  its  spirit, 
mandamus  was  granted,  and  the  ruling  in 
WelU  V.  SUuHckauHt  explained  as  resting  on 
the  great  delay  in  entering  the  appeal. 

So,  also,  in  EreoB  v.  Jonee,  16  N.  J.  L.  858, 
where  an  appeal,  improperly  dismissed,  was 
ordered  by  mandamus  to  be  reinstated. 

To  the  like  effect  are  Bobbins  v.  Bonnel,  16 
N.  J.  L.  284;  Adams  v.  Matkis,  18  N.  J.  L.  810. 

In  Commontoealth  v.  Judges  of  PhUadeiphia 
County,  8  Binn.  278,  a  writ  of  error  lay  to  the 
dismiffial  of  the  appeal,  and  consequently  it  was 
no  case  for  mandamus,  so  that  what  was  there 
said  about  mandamus  was  wholly  obiter. 

In  Cotoan  v.  Doddridge,  22  Gratt  458,  where 
a  circuit  court  struck  a  cause  from  its  docket, 
mandamus  issued. 

PeopU  V.  Judges  of  Dutchess,  20  Wend.  658, 
holds  that,  where  an  appeal  was  improperly 
dismissed  for  insufficiency  of  bond,  manda- 
mus would  not  lie,  however  erroneous  the  dis- 
missal. 

In  People  V.  Wayne  Circuit  Judge  mandamus 
went  to  compel  the  reinstating  of  a  cause,  the 
appeal  having  been  improperly  dismissed.  27 
Mich.  808. 

In  Arkansas,  where  the  circuit  court,  with- 
out any  basis  laid  therefor,  improperly  entered 
an  order  continuing  the  cause,  it  was  contended 
that,  as  the  court  had  acted,  its  action  could  not 
be  reviewed  except  by  writ  of  error;  but  the 
supreme  court  ruled  otherwise,  holding  Uiat  it 
was  an  abuse  of  judicial  discretion  to  continue 
the  cause,  and  mandamus  was  awarded.  Dia^ 
on  V.  Feild,  10  Ark.  248. 

Where  a  cross  bill  was  improperly  dismissed, 
the  ChanceUor  having  erred  aa  to  the  proper 

Eractice  in  dismissing  the  cross  bill  before  the 
earing  of  the  original  bill,  the  statute  on  the 
subject  being  plain  and  peremptory,  mandamus 
was  granted,  to  compel  the  setting  aside  of  the 
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order  of  dismissal,  and  the  restoration  of  the 
cross  bill  on  the  docket.  Bx  parte  Thornton, 
46  Ala.  884. 

In  Kentucky  it  has  been  ruled  that  manda- 
mus does  not  lie  where  -a  lower  court  has  dis- 
missed an  appeal.  Ooheen  y.  Myers,  18  B. 
Mon.  428.  But  in  that  an  appeal  lay  from  the 
order  of  dismissal  of  the  quarter  sessions,  and 
so  the  remarks  as  to  when  mandamus  should 
issue  were  not  pertinent. 

The  same  diversity  of  opinion  as  to  when 
the  action  of  the  lower  courts  in  dismissing  ap- 
peals can  be  corrected  by  mandamus  is  exhib- 
ited in  England  as  in  this  country. 

These  numerous  citations  of  authorities  have 
been  made  as  showing  that  the  rule  of  law  is 
by  no  means  weU  settfed  that  the  improper  dis- 
missal of  an  appeal  cannot  be  remedied  by 
mandamus.  The  weight  of  the  authority, 
and  certainly  of  reason,  would  seem  to  be  that 
if  the  lower  court  has  plainly  erred  on  a  point 
of  practice,  either  by  misapprehending  its  own 
rules  or  a  plain  rule  of  law,  and  in  conse- 
quence has  dismissed  an  appeal,  mandamus 
will  lie  to  correct  and  to  remedy  the  erroneous 
and  arbitrary  exercise  of  its  discretion,  notwith- 
standing it  has  acted.  Tapping,  Mandamus, 
p.  14. 

Of  course,  this  line  of  remark  is  not  intended 
to  apply,  nor  can  it  apply,  to  cases  like  that  of 
State  V.  8t,  Louis  Court  of  Appeals,  87  Mo.  874, 
8  West  Rep.  250,  where  the  court  of  ap- 
peals affirmed  the  Judgment,  on  the  ground 
that  the  motion  for  Judgment  against  a  stock- 
holder was  not  incorporated  in  the  bill  of  ex- 
ception; for  there  a  final  Judgment  was  ren- 
dered in  the  usual  course  of  Judicial  procedure, 
and,  however  great  error  was  committed  there- 
in, it  furnished  no  ground  for  mandamus. 

There  are  cases  where  courts  of  last  resort 
have  no  original  Jurisdiction  to  issue  writs  of 
mandamus  to  inferior  courts,  and  can  only  is- 
sue such  writs  in  the  exercise  of  their  appellate 
Jurisdiction  and  in  no  other.  This  is  true  of 
the  federal  courts.  Mclntire  v.  Wood,  11 U.  S. 
7Cranch,  5041 8  L.  ed.  420];  Baih  Co,  v.  Amy, 
80  U.  S.  18  Wall.  244  [20  L.  ed.  5891;  Qraliam 
V.  NarUm,  82  U.  S.  15  Wall.  427  [21  L.  ed. 
177];  High,  Extr.  Legal  Rem.  §  29. 

And  it  is  true  also  of  some  of  the  state  courts 
{King  v.  Hampton,  8  Hayw.  (Tenn.)  59;  State 
V.  m^ll,  8  Coldw.  255;  CkmeU  v.  Buekelew,  14 
Oal.  640;  State  v.  Diddle,  86  Ind.  188);  but,  as 
already  shown,  the  Constitution  has  conferred 
on  this  court  more  enlarged  powers,  and  con- 
sequently the  rulings  on  the  point  in  courts  of 
other  Jurisdictions,  not  possessed  of  such  ample 
powers,  can  have  no  application  here.  And, 
whatever  the  rulings  of  other  courts  may  have 
been  in  respect  to  the  issuance  of  writs  of  man- 
damus, the  rulings  of  this  court,  heretofore 
made,  establish  that  this  court  will  award  its 
writs  of  mandamus — ^where  the  St.  Louis 
Court  of  Appeals  refused  to  take  a  bond  for  an 
appeal  to  this  court,  on  the  ground  that,  the 
appeal  bavins  been  granted,  Uiat  court  has  no 
further  Jurisdiction  of  the  cause  {State  v.  Lewis, 
71  Mo.  170);  where  a  circuit  court  refused 
to  enter  Judgment  on  a  verdict,  but  granted 
a  new  trial  {State  v.  Adams,  76  Mo.  605); 
where  a  trial  court  ordered  a  cause  to  be 
"dropped  from  the  docket"  {State  v.  Cape 
Girardeau  Court  of  Common  Pleas^  78  Mo. 
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560);  where  a  trial  court  determined  it  had  no 
jurisdiction  of  a  criminal  cause,  by  reason  of 
the  uuconstitutiouality  of  a  statute,  and  or- 
dered the  cause  transferred  to  another  court 
(State  ▼.  LauglUin,  75  Mo.  858);  to  compd  the 
Judeeof  a  trial  court  to  enter  a  judgment  on  a 
verdict,  which  he  had  refused  to  receive  be- 
cause the  jury  by  that  verdict  found  for  the 
defendants, but  required  them  to  pay  the  costs. 
State  V.  Knight,  46  Mo.  83. 

In  CoiteUo  v.  St,  LouU  Oircuit  Court,  28  Mo. 
274,  it  is  said:  "  If  the  circuit  court  declined  to 
go  into  the  merits  of  the  case  because  the  party 
complaining  had  not  given  the  notice  required 
by  the  statute,  that  was  a  preliminary  objec- 
tion upon  a  pomt  of  law  which  this  court  can 


review  upon  a  writ  oi  mandamus;  and,  if  the 
circuit  court  called  for  a  notice  which  the  stat- 
ute did  not  require,  the  mandamus  oufiht  to  be 
made  peremptory. "  See  also  Miller  v.  Bichard- 
ion,  1  Mo.  810. 

Taking  the  admitted  facts  of  this  cause  into 
consideration,  the  duty  of  respondents  was  pre- 
scribed by  law.    Rev.  Stat.  §  3376. 

This  duty  admitted  of  no  discretion;  at  leasts 
not  of  such  an  exercise  of  that  discretion  as 
would  place  it  beyond  the  "superintending 
control"  of  this  court. 

A  peremptory  writ  toiU  th&rtfar^  be  awarded, 
as  prayed. 

All  concur,  except  Barclay*  J.,  not  votin^^ 
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1.  The  eonducior  of  a  train  wlio  In  In- 
tamsted  with  a  paeh-aye  of  money  Vm  an 
expream  meneenger  may  be  found  by  the 
jury  to  be  guilty  of  negUgenoe,  which  renders  him 
nnd  his  sureties  liable  on  his  bond  to  the  express 
company,  in  leaving  the  money  in  a  small  iron 
raf  e,  with  an  ordinary  look  and  key,  in  a  car, 
standing  about  seventy-five  yards  from  the  depot, 
with  no  house  near  by,  from  sundown  untQ  half 
P99t  nine  o*olock  at  night,  whfle  he  goes  up  town 
to  play  cards  and  visit  drinking  saloons,  although 
the  only  instraotions  be  received  when  the  pack- 
age was  given  him  were  to  put  it  in  the  safe,  look 
the  safe,  and  put  the  key  in  his  pocket. 

^.  The  opinion  of  the  dlTision  snperln- 
tendent  of  an  express  company  who  is  in 
charge  of  a  suit  against  a  messenger  for  negli- 
gence in  carrying  a  package  of  money,  as  to  the 
guilt  of  another  person  in  taking  it,  is  not  admis- 
dble  in  evidence  on  the  part  of  the  defendant. 

8.  Under  the  bond  of  a  conductor  of  a  rail- 


to  an  express  company  for 

the  faithful  discharge  of  his  duties  as  an  expreei 
messenger,  reciting  that  it  shall  not  be  impaired 
by  a  change  of  his  place,  position  or  duties,  or  by 
his  temporary  absence  from  duty,  a  surety  can- 
not defend  against  an  action  for  the  negligence 
of  his  principal  in  carrying  a  package  of  money, 
on  the  ground  that  be  had  been  given  a  tempora- 
ry leave  of  absence,  during  which  a  person  alleged 
to  be  guilty  of  steaUng  the  money  had  been  put  In 
his  place  and  had  become  acquainted  with  the 
safe  in  which  the  money  was  carried. 

4.  The  recovery  against  the  surety  In  a 
bond  for  the  payment  of  money  is  not  hmited  to 
the  penalty,  but  may  exceed  it  so  far  as  necessary 
to  include  interest  from  the  time  of  the  breach. 
Interest  is  recoverable  after  the  breach,  not  on 
the  ground  of  contract,  but  as  damages. 

ft.  Interest  on  a  bond  in  an  action  for  negli- 
gence, whereby  money  was  lost,  is  recoverable,  not 
from  the  time  the  money  was  lost,  but  from  the 
time  of  a  demand  for  pasrment  made  upon  the 
principal  and  surety;  and  if  no  demand  had  been 
previously  made,  it  Is  recoverable  only  from  the 
time  the  writ  was  served  upon  the  defendants. 

(January  0, 1880.) 


NOTB.— Surety  on  pencA  bond;  extent  of  UoMUty. 

The  liability  of  the  surety  cannot  be  extended 
beyond  the  plain  terms  of  his  contract.  His  under- 
taking will  extend  to  whatever  is  comprehended 
within  the  scope  and  limits  of  his  engagement,  but 
to  nothing  more.  State  v.  Boon,  44  Mo.  202;  Singer 
Mfg.  Co.  V.  Hlbbe,  4  West.  Bep.  884, 21  Mo.  App.  574 

That  sureties  are  favorites  of  the  law  and  will 
not  be  held  besrond  the  terms  of  the  enfragement  is 
well  settled.  Miller  v.  Stewart,  22  U.  S.  9  Wheat. 
680  (6  L.  ed.  189);  Bums  v.  Singer  Bffg.  Go.  87  Ind. 
641:  Ryan  V.  Morton,  66  Tex.  258;  Irwin  v.  Opp,  1 
West.  Rep.  920, 104  Ind.  IIS;  People  v.  Chalmers,  00 
N.  Y.  154;  Chase  v.  McDonald,  7  Harr.  ft  J.  100;  Lud- 
low V.  Slmond,  2  Cai.  Cas.  1;  Brandt,  Sur.  p.  107. 

Recovery  beyond  the  amount  of  the  pendUy. 

A  party  is  not  entitled  to  interest  on  an  unliqui- 
dated claim  until  after  a  demand.  Taft  v.  Stod- 
dard, 8  New  Bng.  Rep.  101, 142  Mass.  645. 

But  when  the  time  has  come  for  the  surety  to 
discharge  that  liability,  and  he  neglects  or  refuses 
to  do  so.  It  is  equally  reasonable,  and  altogether 
Just,  that  he  should  compensate  the  creditor  for  the 
delay  which  he  has  interposed.  Brainard  v.  Jones, 
18  N.  Y.  85:  Brandt,  Sur.  p.  127. 
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A  plaintiff  can  recover  in  debt  on  a  penal  bond, 
a  sum  beyond  the  penalty,  where  the  action  is  on  a 
bond  for  the  recovery  of  money  only;  but  if  it  be 
in  debt  on  a  penal  bond  for  the  performance  of  cov- 
enants, the  recovery  is  limited  to  the  penalty  in  the 
bond.  Eraser  v.  Little,  13  Mich.  196;  Winter  v. 
Trimmer,  1  W.  Bl.  895;  Harrison  v.  Wright,  IS  East, 
34B;  Sedgwick,  Damages,  426. 

For  recovery  beyond  the  penalty,  see  Shreve  v. 
Brereton,  51  Pa.175;  Martin  v.  Taylor,  IWash.  C.  Ct  1; 
Perit  V.  Wailis,  2  CJ.  S.  2  DalL  262  (IL.  ed.  870);  State 
V.  Sandusky,  46  Mo.  877;  Tyson  v.  Sanderson,  45  Ala. 
864;  Carter  v.  Thorn,  18  B.  Mon.  618;  Hughes  v.  Wick- 
liffe,  11  B.  Mon.  202;  Warner  v.  Thurlo,  15  Mass.  154; 
Pitts  V.  Tilden,  2  Mass.  118;  Harris  v.  Clap,  1  Mass. 
808;  Carter  v.  Carter,  4  Bay,  80;  2  Greenl.  Bv.  268. 

When  the  surety  is  bound  to  the  fiame  extent  as 
the  principal,  and  is  himself  in  default,  a  sum  in  ex- 
cess of  the  penalty  of  the  bond,  but  not  exceeding 
the  legal  rate  of  Interest  on  the  amount  for  the  pay- 
ment of  which  he  is  in  default,  may  be  recorercd 
against  him  as  damages  for  the  detention.  Lewis 
V.  Dwlght,  10  Conn.  96;  State  v.  Wayman,  2  Gill  &  J. 
254;  Harris  v.  Clap,  1  Mass.  808;  Judge  of  Probate  v. 
Heydock,  8  N.  H.  481;  Natchitoches  v.  Redmond,  28 
La.  Ann.  274;  Brandt,  Sur.  p.  127. 
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IpimOR  to  the  Superior  Court  of  Bibb 
A  County,  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  upon  an  express  messen- 
ger's bond  to  recover  damages  for  his  failure  to 
carry  safely  certain  packages  of  money.  Af" 
firmed. 

The  facts  axe  fullystated  in  the  opinion. 

Mewn.  J,  H.  Martin  and  Bacon  ft 
Rutherford,  for  plaintiffs  in  error: 

Ko  interest  should  be  allowed  against  a 
surety. 

LeggeU  v.  Eumphreys,  62  XJ.  S.  21  How.  76 
(16  L.  ed.  54);  MeOiUY.  Bank  of  U.  8.  25  U. 
8.  12  Wheat.  512(6  L.  ed.  711);  Lawrence  v.  U, 
8.  2  McLean,  681;  Andy  v.  Mock,  8  Ala.  444; 
Farrar  v.  U.  8.  80  U.  S.  5  Pet.  873  (8  L.  ed. 
159);  8taU  v.  SaTiduskjij  46  Mo.  377;  McCoy  v. 
Mder,  2  Blackf.  188;  Hiyner  v.  Clark,  7  Barb. 
681;  Clark  v.  Bush,  8  Cow.  151:  Fair^ie  v. 
ZatMon,  6  Cow.  424;  Tyean  v.  aandersan,  46 
Ala.  864;  Mower  v.  Eip,  6  Paige,  88,  29  Aul 
Dec  748;  10  Am.  Dec.  674;  Heford  v.  -^^w,  1 
Taunt.  219;  Fraur  v.  UtUe,  13  Mich.  196;  87 
Am.  Dec.  741;  WetXbrook  v.  Moore,  69  Ga. 
204. 

If  liable  for  interest  at  all,  Peacock  would 
only  be  liable  from  the  time  that  the  Southern 
Express  Company  made  a  demand  upon  him 
for  the  payment  of  the  money. 

U.  8.  V.  Povleon,  80  Fed.  Kep.  281. 

A  bond  fer  ee  does  not  bear  interest.  It  is 
not  a  liquidated  demand. 

Code,  §  2056. 

Meeera,  Lyon  ft  Estes  for  defendant  in 
error. 

Simmonsy  J,,  delivered  the  opinion  of  the 
court: 

The  Southern  Express  Company  sued  Frink, 
as  principal,  and  Peacock  and  Carroll,  as  sure- 
ties, on  a  bond  given  to  the  plaintiff  by  Frink, 
conditioned  for  the  faithful  discharge  of  his 
duties  as  express  messenger,  etc. 

It  is  alleged  in  the  declaration  that  there  had 
been  a  breach  of  this  bond,  by  reason  of  the 
failure  of  Frink  to  carry  and  deliver  safely  a 
certain  packiu;e  containing  $8,000,  which  had 
been  intrusted  to  him  by  ttie  plaintiff,  and  for 
the  loss  of  which  the  phuntiff  was  compelled  to 
recompense  the  consignor. 

On  the  trial  of  the  case,  the  Jury  returned  a 
verdict  for  the  plaintiff,  against  the  principal 
and  sureties,  for  $3,000,  and  interest  from  the 
date  the  money  was  intrusted  to  Frink.  The  de- 
fendants made  a  motion  for  a  new  trial,  on 
thirtv-one  grounds,  which  motion  was  over- 
ruled by  the  court;  and  the  defendants  ex- 
cepted. 

These  numerous  grounds,  when  analyzed,  are, 
in  substance,  as  follows:  (1)  that  the  verdict  was 
Contrary  to  the  evidence,  to  the  weight  of  evi- 
dence, and  to  law;  (2)  that  the  court  erred  in 
charging  the  jury  that,  whether  Frink  had  in- 
structions or  not,  his  duty  was  to  exercise  ordi- 
nary care  in  looking  after  the  safety  of  the 
money;  (8)  that  the  court  erred  in  not  allowing 
the  defendants  to  prove  certain  admissions  of 
Dempeey,  the  divinon  superintendent  of  the  ex- 
press company,  to  Peacock,  one  of  the  defend- 
ants; (4)  that  the  court  erred  in  its  instructions 
to  tb6  Jury  as  to  what  acts  of  the  creditor 
would  release  the  surety;  and  (6)  that  the  court 
erred  in  charging  that  if  the  Jury  should  find 
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for  the  plaintiff,  they  should  add  interest  from 
the  time  the  money  was  lost. 

1.  We  have  carefully  read  the  evidence  in 
the  record,  and  we  think  it  Is  sufficient  to  sus- 
tain the  finding  of  the  Jury.  There  is  no  con- 
troversy about  the  loss  of  the  money. 

The  defendant,  Frink,  was  conductor  on  the 
Cochran  &  Hawkinsville  branch  of  the  Macon 
&  Brunswick  Railroad,  as  weli  as  express  mes- 
senger. The  officers  of  the  railroad  company 
had  consented  for  the  express  company  to  em- 
ploy him  as  messenjrer.  When  he  reached 
Cochran  from  Hawkmsville,  about  2  o'clock 
in  the  afternoon  of  September  16,  1879,  this 
package  of  money  was  delivered  to  him.  He 
immemately  put  it  in  the  safe  furnished  him 
by  the  express  company,  locked  the  safe  and 
put  the  key  in  his  pocket.  This  safe  was  kept 
m  a  car  which  had  three  compartments,  one 
for  the  white  passengers,  one  for  the  colored, 
and  the  other  for  baggage. 

Carroll,  one  of  the  sureties  on  Frink's  bond, 
was  the  bf^gage  master,  and  had  the  kev  to 
the  bafi^gage  compartment.  There  was  also  a 
colored  man  belonging  to  the  crew  of  the  train, 
employed  by  Frink  and  Carroll  to  assist  them, 
who  had  access  to  the  car.  After  receiving 
the  money,  Frink  telegraphed  to  the  agent  at 
Hawkinsvflle  that  he  mul  the  money,  and  for 
that  agent  to  meet  him  on  the  arrival  of  the 
train  at  Hawkinsville.  Under  orders  from  the 
railroad  officials,  he  went  with  the  engine 
twelve  miles  to  procure  water,  and  returned  to 
Cochran  about  sundown.  When  he  started 
with  the  engine  he  directed  Carroll  and  the 
colored  man  referred  to  to  lock  the  baggn^ 
car.  This  car  was  left  on  the  track  some  dis- 
tance from  the  depot,  and  remained  in  that 
position  from  about  2  o'clock  in  the  afternoon 
until  about  10  o'clock  at  night. 

When  Frink  returned  from  the  water  sta- 
tion, he  did  not  go  into  this  car  and  examine 
his  safe,  nor  did  he  examine  to  see  whether  the 
car  was  locked  or  not.  He  simply  went  by  the 
car  and  saw  that  the  door  was  closiBd.  He  then 
went  into  the  town,  some  300  or  400  yards  off, 
and  remained  there  until  about  half  past  0 
o'clock  at  night,  when  he  returned  to  the  depot 
and  got  his  train  readv,  and  about  10  o'clock 
started  for  Hawkinsville.  He  did  not  examine 
the  safe  during  all  this  time,  and  did  not  miss 
the  money  until  he  arrived  at  Hawkinsville, 
when  he  unlocked  the  safe  and  discovered  that 
it  was  gone.  It  was  also  in  proof  that  about 
that  time  there  were  many  gamblers  and  roughs 
in  the  Town  of  Cochran.  The  safe  was  sim- 
ply a  small  iron  box,  with  an  ordinary  lock  and 

Kev. 

tfnder  this  state  of  facts,  we  think  the  Jury 
were  Justified  in  finding  a  verdict  against  Frink 
and  ms  sureties.  Whether  it  was  his  duty  or 
not,  in  the  exercise  of  ordinary  diligence,  to 
carry  this  car  along  with  the  engine  to  the  wa- 
ter tai^k,  it  was  certainly  his  outy,  when  he 
returned  to  look  after  this  money  more  closely 
than  he  did. 

It  seems  to  us  that  no  prudent  man,  knowing 
the  surroundings  as  Fnnk  must  have  known 
them,  would  have  left  that  amount  of  money 
in  the  car,  seventy-five  yards  from  the  depot, 
no  house  being  near  by,  from  sundown  until 
half  past  9  o'clock  at  night  While  it  was  not 
his  duty  to  neglect  the  business  of  the  railroad/ 
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gtill,  when  he  was  not  engaged  in  its  busfness, 
it  was  his  duty  to  look  after  this  package, 
either  in  person  or  by  some  agent  in  whom  be 
had  confidence.  It  amounted  almost  to8;ross 
negligence  for  him  to  leave  this  car  and  his 
safe  tor  so  lone  a  time  at  night,  to  go  up  town 
and  play  caras  and  visit  drinking  saloons. 
Would  any  prudent  man  have  left  $8,000  of 
his  own  money  in  that  condition  for  such  a 
length  of  time?  We  apprehend  not.  There 
was  no  error  in  overruling  this  ground  of  the 
motion.  This  seems  to  nave  ^n  the  view 
taken  by  this  court  when  the  case  was  here  be- 
fore. Southern  Exp.  Co.  v.  Frink,  67  Ga. 
201. 

2.  But  it  is  urged  in  behalf  of  Frink  that, 
having  carried  out  the  instructions  of  Bowles, 
the  agent  of  the  express  company,  by  placing 
the  package  of  monev  in  his  vafe  immediately 
on  the  reodpt  thereof,  he  hail  fully  complied 
with  bis  dut7,  and  if  the  money  was  after- 
wards lost  Frink  would  not  be  liable.  The 
court  below  charged  the  Jury,  upon  this  point, 
that  whether  Frink  had  such  mstructions  or 
not,  it  was  his  duty  to  exercise  reasonable  care 
and  diligence  in  lookinjs:  after  the  money;  and 
this  charge  is  complained  of  by  the  plaint- 
iffs in  error.  We  think  the  charge  of  the  court 
upon  this  point  was  correct.  The  instructions 
of  the  agent  certainly  did  not  embrace  the 
wbole  duty  of  Frink  under  the  circumstances 
of  this  case.  The  special  and  only  instructions, 
which  he  says  he  received,  were  that  when  be 
received  a  money  package  to  put  it  in  the  safe, 
lock  the  safe  and  put  the  key  in  his  pocket. 

They  were  doubtless  given  to  him  to  prevent 
him  from  carrying  the  packages  around  on  his 
person,  or  leavine  them  carelessly  in  the  depot, 
or  the  like;  but  it  certainly  was  not  contem- 
plated that  his  compliance  simply  with  these 
instructions  should  relieve  him  of  the  entire  re- 
sponsibility of  guarding  the  package  after  it 
was  placed  in  t£e  safe.  He  would  not  have 
been  justified  in  leaving  that  car  containing 
the  safe  a  mile  from  anv  habitation;  and  we  do 
not  think  he  was  Justified  in  leaving  the  car 
seventy-five  yards  away  from  the  depot,  and 
equally  as  far  from  where  any  person  dwelt, 
without  a  guard,  or  without  seeing  that  the 
car  door  was  locked.  We  agree  with  the  Judge 
who  tried  this  case,  that  the  putting  the  money 
in  the  safe  and  locking  the  safe  was  not  the 
whole  duty  of  the  defendant.  He  was  still 
bound  to  exercise  ordinary  care  and  dilifi^nce 
in  taking  care  of  the  money  after  it  was  placed 
in  the  ssje. 

8.  During  the  progress  of  the  trial  the  defend- 
ants proposed  to  prove  by  Peacock,  that  Demp- 
sey,  the  plaintiff's  division  superintendent,  who 
had  charge  of  this  suit,  had  stated  to  the  wit- 
ness that  he  had  proof  to  show  that  a  certain 
person  had  taken  the  money.  The  defendants 
also  proposed  to  prove  by  Dempsey  that  he 
had  said  to  Peacock  that  he  had  evidence 
enough  to  show  who  had  taken  the  money;  and 

Proposed  to  ask  Dempsey  if  he  did  not  say  to 
'eacock  that  he  had  evidence  enough  to  con- 
vict Carroll  of  takine  the  money,  and  if  it  was 
not  true  that  he  haa  sufficient  information  to 
convict  Carroll  of  tiUdne  the  money,  and  if  he 
did  not  say  that  Carroll  took  the  money,  and 
that  the  express  company  was .  satisflea  that 
Carroll  had  taken  the  money. 
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The  court  declined  to  allow  this  testimony, 
and  error  is  assigned  thereon.  We  see  no  error 
in  this  ruling.  The  declarations  of  Dempsey 
which  the  defendants  proposed  to  prove  by 
Peacock,  were  hearsay;  and  what  the  defend- 
ants proposed  to  prove  by  Dempsey  himself 
was  only  the  opinion  of  Dempsey  as  to  Uie 
guilt  of  Carroll,  and  there  was  no  error  in  ex- 
cluding it  from  the  Jury.  A  statement  of  the 
proposition  is  a  demonstration  of  it. 

4.  Peacock,  one  of  the  sureties,  filed  several 
special  pleas,  claiming  that  he  had  been  re- 
leased bv  the  act  of  uie  express  company  in 
giving  Frink  a  vacation  of  one  month  and  put- 
Unff  Carroll  in  Frink's  place  during  that  penod, 
which  was  done  without  Peacock^  knowledge 
or  subsequent  ratification;  and  that  this  in- 
creased Peacock's  risk  as  surety,  and  exposed 
him  to  greater  liability;  for  it  gave  to  Carroll 
an  opportunity  of  becoming  acquainted  with 
the  safe,  the  only  repository  of  the  express  com- 
pany; that  the  express  company  gave  the  key 
of  ue  safe  to  Carroll,  thereby  affording  him 
the  opportunity  of  having  a  duplicate  key 
made,  and  that  the  safe  was  not  broken  open, 
but  was  unlocked  by  a  duplicate  key;  that  Car- 
roll was  the  baggage  master  on  that  car,  and 
had  access  to  the  car. 

Peacock  further  pleaded  that  when  he  signed 
the  bond  he  did  so  relying  upon  the  good  faith 
of  the  plaintiff,  and  the  duty  and  obli^tion 
resting  upon  said  plaintiff  to  furnish  said  PVink 
with  a  safe  place  for  the  keeping  of  valuable 
packages;  that  it  failed  to  provide  a  separate 
compartment  in  the  car,  secured  by  a  lock,  and 
to  which  Frink  alone  could  have  access;  and 
that  the  express  company,  although  knowing 
that  Frink  coidd  not  remain  all  the  time  watch- 
ing said  safe,  failed  to  provide  for  the  watch- 
ing of  the  safe  during  Frink's  absence;  and  that 
its  failure  so  to  do  exposed  the  surety  to  a 
greater  risk  and  liability  than  he  would  other- 
wise haVe  been  exposeci  to.  On  these  points 
the  Judge  in  the  court  below  charged  the  jury 
as  follows: 

"A  man  signing  a  contract  as  surety  signs  it 
with  his  eyes  open,  or  with  the  duty  to  have 
his  eyes  open  at  the  time.  He  signs  it  with 
reference  to  the  state  of  affairs  as  they  may  ex- 
ist. At  the  time  he  signs  that  contract  he  agrees 
to  take  certain  risks  which  he  knows  or  can  rea- 
sonably find  out  by  proper  inqidry  that  he  is  to 
bear.  He  cannot  sign  a  paper  and  afterwards, 
on  a  loss  occurring,  sav:  'I  did  not  know  the 
condition  of  thines  at  the  time  I  signed  it' " 

He  also  charged  that  "The  express  company 
and  Frink  haa  a  right  to  make  an  agreement 
that  Frink  might  be  temporarilv  absent  from 
his  duties;  ana  it  is  a  question  for  the  jury  to 
inquire  whether,  when  the  surety  signed  the 
bond,  he  did  it  with  the  understandinff  that 
some  one  should  be  put  in  the  place  of  Frink 
during  that  temporary  absence;"  that  "If  the 
surety  signed  the  bond  with  the  understanding 
(he  having  signed  it  agreeing  to  allow  the  tem- 
porary abSence  on  the  part  oi  Frink)  that  when 
Frink  was  absent  from  du^  some  one  would 
be  put  in  his  place  to  perform  those  duties, 
then  he  cannot  set  up  his  defense  that  he  was 
released  by  reason  of  that  having  been  done. 
If  he  knew  it  or  could  have  found  it  out  by 
reasonable  inquiry,  he  cannot  now  set  that  up 
as  a  defense.*^ 
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The  same  principle  was  given  in  the  charge 
in  regard  to  me  other  plea. 

These  charges  are  complained  of  as  errone- 
ons.  We  think  the  propositions  laid  down  by 
the  trial  Judge  are  souna.  It  appears  from  the 
evidence  that  Peacock  had  Uvea  and  carried 
on  a  business  in  the  Town  of  Cochran  for  a 
considerable  length  of  time  before  he  signed 
this  bond.  He  had  traveled  on  this  train,  and 
in  this  i)articular  car  with  Friok.  He  must 
have  known  how  the  business  was  carried  on 
in  that  car,  the  number  of  compartments  there- 
in, and  that  tliis  safe  was  kept  in  the  baggage 
compartment  of  the  car. 

The  bond  which  Peacock  signed  recited  that 
It  should  not  be  impaired  by  a  change  of  place, 
position  aud  duties  of  saia  Frink,  or  by  his 
temporary  absence  from  duty.  It  also  appears 
that  Carroll,  to  whom  the  safe  key  was  given 
during  Frink's  absence,  was  a  cosurety  with 
Peacock.  Under  this  state  of  facts,  we  see  no 
error  in  the  charges  complained  of. 

In  the  case  of  Mctgee  v.  Manhattan  Life  In- 
iuranee  Company,  92  XJ.  S.  98  [23  L.  ed.  700], 
Mr,  Justice  Swayne,  delivering  the  opinion  of 
the  court,  says:  "A  snrety  is  'a  favored  debtor.' 
His  rights  are  zealously  guarded  both  at  law 
and  in  equity.  The  slightest  fraud  on  the  part 
of  the  creditor,  touching  the  contract,  annuls 
it.  Any  alteration  after  it  is  made,  Uiough 
beneficial  to  the  surety,  has  the  same  effect. 
His  contract  exactly  as  made  is  the  measure  of 
his  liability;  and  if  the  case  against  him  be  not 
clearly  within  it,  he  is  entitled  to  go  acquit 
.  .  .  But  there  is  a  duty  incumbent  on  him. 
He  must  not  rest  supine,  dose  his  eyes,  and  fail 
to  seek  important  information  within  his  reach. 
If  he  does  this  and  a  loss  occurs,  he  cannot,  in 
the  absence  of  fraud  on  the  part  of  the  creditor, 
set  up  as  a  defense  facts  then  first  learned  which 
he  ought  to  have  known  and  considered  before 
entering  into  the  contract .  •  .  Vigilantibus  et 
nan  dormientibus  jvra  eubv&niunt.  Where  one 
of  two  innocent  parties  must  lose,  and  one  of 
them  is  at  fault,  the  law  throws  the  burden  of 
the  loss  upon  him." 

5.  The  next  and  last  ground  which  we  shall 
notice  is  that  the  court  mIow  erred  in  its  charge 
to  the  juiy  as  to  the  recovery  of  interest  upon 
the  penal^  in  this  bond.  Tlie  court  instructed 
the  juiy  that  if  they  should  find  for  the  plaint- 
iff, they  should  find  interest  upon  the  amount 
from  the  time  Frink,  the  principal,  lost  the 
money. 

Counsel  for  the  plaintiffs  in  error  insist  that 
the  plaintiff  is  not  entitled  to  recover  £rom  the 
principal  or  the  sureties  more  than  the  penalty 
of  the  bond;  that  the  penalty  named  in  the 
bond  is  the  extent  of  the  liability  thereon,  es- 
pecially so  as  to  the  sureties.  For  a  long  time 
this  has  been  a  controverted  question,  toth  in 
the  courts  of  England  and  of  this  country. 
The  courts  in  Engliand  have  decided  the  ques- 
tion in  different  ways,  one  court  holding  that 
no  more  could  be  recovered  than  the  penalty 
on  the  bond,  another  holdine  that  interest  and 
costs  might  be  recovered  in  addition  to  the 
penalty. 

We  have  spent  a  great  deal  of  time  in  the  ex- 
amination of  authonties  upon  this  subject,  and 
we  think  that  the  weight  of  authority  is  that 
in  this  class  of  actions,  and  under  the  circum- 
stances disdofled  by  this  record,  the  plaintiff  is 
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entitled  to  recover,  in  addition  to  the  penalty 
named  in  the  bond,  interest  against  the  sureties 
as  well  as  against  the  principal,  from  the  time 
of  the  demand  upon  them. 

The  suit  was  for  $8,000,  the  exact  amount 
of  the  penalty  in  the  bond.  The  condition  of 
the  bond  sued  on  was,  that  Frink  shojuld  well 
and  truly  account  for  all  money  which  might 
come  into  his  possession  or  control,  or  for  which 
he  might  have  given  his  receipt  by  reason  of 
said  employment,  and  make  good  all  loss  or 
damage  which  might  happen  to  such  money  or 
property  while  under  his  control,  for  which  he 
minit  be  legally  responsible,  and  indemnify 
and  save  harmless  the  said  company  from  all 
liability  on  account  of  his  fault  or  neglect. 

As  llefore  remarked,  Frink  did  not  deny  hav- 
ing received  the  money,  or  that  it  was  lost 
while  in  his  possession;  nor  was  it  denied  that 
the  express  company  had  paid  the  consignor 
the  $8,000.  When,  therefore,  the  money  had 
been  received  by  Frink  and  lost  on  account  of 
his  neffUgence,  as  the  jury  has  found,  and  a 
demand  was  made  upon  him  and  his  sureties 
to  pay  said  money  in  accordance  with  the  con- 
dition of  his  obligation,  and  they  refused  to  do 
so,  it  became  a  debt  due  by  Frink  and  his  sure- 
ties to  the  plaintiff. 

If  Frink  had  then  paid  the  money,  or  in  case 
of  his  default,  his  sureties  had  paid  it  when 
demanded  of  them,  in  accordance  with  the  con- 
dition of  their  oblinition,  of  course  no  interest 
would  have  accrue  thereon.  When  the  sure- 
ties refused  to  pay  the  money  on  demand,  and 
by  litigation  delayed  the  pla9:itiff  several  years 
from  ue  collection  of  its  money,  the  plaintiff 
was  entitled  to  damages  for  such  delay;  and 
the  law  gives  the  plaintiff  such  damages  by  way 
of  interest  from  the  demand. 

Brandt,  on  Suretyship  &  Guaranty,  §  98, 
says:  "It  may  be  a  reasonable  doctrine  mat  a 
suretv,  who  has  bound  himself  imder  a  fixed 
penafty  for  the  payment  of  money,  or  some 
other  act  to  be  done  by  a  third  person,  has 
marked  the  utmost  limit  of  his  own  liability. 
But  when  the  time  has  come  for  him  to  dis- 
charge that  liability,  and  he  neglects  or  refuses 
to  do  so,  it  is  equally  reasonable,  and  altogether 
lust,  that  he  should  compensate  the  creditor 
for  the  delay  which  he  has  interposed.  The 
question,  in  short,  is  not  what  is  the  measure 
of  a  surety^s  liability  under  a  penal  bond,  but 
what  does  the  law  exact  of  him  for  an  unjust 
delay  in  payment,  after  his  liability  is  ascer- 
tained ana  the  debt  is  actually  due  from  him." 

Murfree  on  OflScial  Bonds,  g  698,  says:  "It 
is  very  clear,  as  a  general  rule,  that  juagment 
cannot  be  rendered  against  sureties  for  a  great- 
er amount  than  the  penalty  of  the  bond  .  .  . 
Sureties  cannot  be  held  liable  for  interest  beyond 
the  penalty  of  the  bond,  except  for  such  inter- 
est as  accrued  from  their  own  default  in  un- 
justiy  withholding  payment  after  having  been 
notified  of  the  default  of  their  principal."  See 
also  Oraham  v.  Biehham,  2  Yeates,  82,  1  Am. 
Dec.  828,  and  note  on  page  888;  Movoer  v.  Kip, 
6  Paige,  88,  29  Am.  Dec.  748. 

In  Brainardv,  Jones,  18  N.  Y.  85,  the  court 
hclds  that  "The  recove^  against  a  surety  in  a 
bond  for  the  payment  of  money  is  not  limited 
to  the  penalw,  but  may  exceed  it  so  far  as  nec- 
essary to  include  interest  from  the  time  of  the 
breach  .  .  .  So  far  as  interest  is  payable  by  the 
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tenxiB  of  the  contract,  and  nntU  default  is  made, 
it  is  limited  by  the  i^enalty;  but  after  breach  it 
is  recoverable,  not  on  the  ground  of  contract, 
but  as  damages,  which  the  law  gives  for  its 
violation." 

In  iMon  V.  Olarke,  8  N.  Y.  148,  it  is  held, 
that  '*  Where  the  sum  actually  due  by  the  con- 
dition of  a  bond  without  interest  equals  the 
penalty,  interest  can  be  recovered  as  damages 
beyond  the  penalty .  **  In  this  case  Willard,  /. , 
discusses  the  cases  decided  up  to  that  time,  and 
draws  the  above  conclusion.  See  also  U,  8.  v. 
Bills,  4  Meyer,  Fed.  Dec.  g  495;  8.  0.  4  Cliff. 
618;  Curtis  v.  U.  8. 100  U.  8. 119  [25  L.  ed.  671]. 

These  authorities  we  think  fully  sustain  the 
doctrine  above  announced.  For  the  contrary 
view,  see  Frcuer  v.  Little,  18  Mich.  195,  in 
which  Campbell,  J.,  discusses  this  question  and 
reviews  the  authorities. 

We  think,  however,  that  the  court  erred  in 
instructing  the  luiy  that  the  idaintiff  was  enti- 
tled to  interest  from  the  time  the  money  was 
lost    Under  the  authorities  above  quoted  the 


I>laintiff  was  only  entitled  to  interest  from  the 
time  the  demand  was  made  upon  the  princii^il 
and  sareties.  The  record  in  this  case  does  not 
show  that  any  demand  was  ever  made  upon 
either. 

When  no  demand  has  been  made,  the  plaint- 
iff is  only  entitled  to  interest  from  the  time  the 
writ  was  served  upon  the  defendants.  Ourtis 
V.  V,  8.  and  U.  8.  v.  Bills,  supra. 

In  this  case  interest  was  calculated  by  the 
Jury,  under  the  instructions  of  the  court,  from 
the  16th  of  September,  1879,  to  the  date  of  the 
verdict;  whereas,  it  should  have  been  calculated 
only  from  the  'time  the  writ  was  served  upon 
the  defendant&  We  direct,  therefore,  that  the 
interest  found  by  the  Jury  from  the  16th  of 
September,  1879,  up  to  the  service  of  the  writ 
upon  the  defendants  be  written  off  from  the 
verdict  and  judspnent,  and  that  interest  be  cal- 
culated from  the  time*of  the  service  to  the 
Jud^ent. 

Judgment  qglrmed,  with  direetian. 


MICHIGAN  SUPREME  COURT. 


Emma  W.  BLACESTONE 

V. 

The  STANDARD   LIFE  &  ACCIDENT 
INSURANCE  CO.,  AppU 

(.  •.Mloh ) 

L  In  an  action  upon  a  policy  of  aeeldent 
lilb  Insurance  where  the  defense  is  that  the 
assured  came  to  his  death  by  sulolde,  If  there  Is 
some  evidence  to  go  to  the  Jury  upon  tbe  question 
of  insanity  and  the  Jury  have,  under  a  fair  sub- 
mission, determined  that  question  in  the  afilrma- 


tive,  the  Michigaa  Supreme  Court  wili  not  dis- 
turb the  finding. 

8l  Evidence  that  the  assured  was  ordinarily  a 
man  of  pleasant  and  genial  disposition  whose 
family  relations  were  pleasant;  that  after  a  cer- 
tain time  he  became  depressed,  complained  of 
pain  in  his  head,  was  abstracted  and  stupid,  could 
not  pay  dose  attention  to  business,  did  not  appear 
to  remember  what  was  told  him,  and  impressed 
people  with  whom  he  came  in  contact  that  he  was 
out  of  his  right  mind;  and  that  he  finally  cut  bis 
own  throat,  is  sufficient  to  go  the  Jury  upon  the 
question  of  insanity. 

8.  In  order  to  work  a  Ibrfbltore  on  the 


KOTB.— iYooMoTis  which  avoid  a  Hfe  poUcy;  deaXh 
while  engageA  in  lenown  vtolotion  of  laio. 

A  provision  that  the  policy  shall  be  void  in  case 
Insured  should  die  by  reason  of  his  intemperance, 
or  while  engaged  In  a  known  violation  of  law,  cov- 
ers a  known  yiolation  of  the  law  only  if  the  natural 
and  reasonable  consequences  of  the  violation  are 
to  Increase  the  risk.  Bloom  v.  Franklin  L.  Ins.  do. 
97  Ind.  478. 

The  death  must  clearly  appear  to  have  been  the 
natural  and  legitimate  consequence  of  the  violation 
of  the  law.  Bradley  v.  Mut  Ben.  L.  Ins.  Oo.  46  N. 
¥.488. 

A  recovery  cannot  be  had,  in  a  State  where  horse- 
racing  is  a  misdemeanor,  for  death  by  accident 
while  engaged  In  a  horserace.  Travelers  Ins.  Ga  v. 
Beaver,  86  n.S.19  WaiL  681  (82  L.  ed.166). 

Where  insured  was  killed  while  endeavoring  to 
escape  from  arrest  for  robbery  the  death  did  not 
occur  *'  while  violating  any  law.**  Grilfin  v.  West- 
em  Mut  Benev.  Asso.  80  Neb.  880. 

DeoXh  canusei  by  medical  treatmenL 
Inadvertently  taking  an  overdose  of  opium  pre- 
scribed by  a  physician  is  within  the  exception  of 
death  ^*  caused  solely  or  in  part  by  medical  treat- 
ment for  disease.**  Bayleas  v.  Travellers  Ins.  Oo. 
UBlatohf.l4a. 

Death  whUe  un^ar  the  influence  of  liquor. 
Where  the  policy  excluded  death  or  Injury  hap- 
pening while  insured  was,  or  In  consequence  of  his 
having  been,  under  the  Influence  of  liquor,  the  11m- 
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ttatlon  relates  to  the  condition  of  the  insured'at  the 
time  of  the  accident,  without  regard  to  the  cause 
which  produced  the  death;  and  if  he  was  under  the 
influence  of  intoxicating  liquor  at  the  time  no  re- 
covery can  be  had.  Shader  v.  Bailway  Pass.  Aasur. 
Ck>.  66  K.  Y.  441. 

If  the  substantial  cause  of  the  death  was  an  ex- 
oesslve  use  of  alcoholic  stimulants,  not  taken  in 
good  faith  for  medical  purposes  or  under  medical 
advice,  his  health  was  impaired  by  Intemperance 
within  the  meaning  of  the  words  ^*80  far  intem- 
perate as  to  impair  faJs  health,**  although  be  may 
not  have  had  delirium  tremens.  JStna  L.  Ins.  Go. 
V.  Davey,  128  U.  a  780  (31 L.  ed.  8UU. 

Stipulation  againet  auidde  or  intenUowA  self  ds- 

sCnietCon. 

An  insurer  nuty  stipulate  against  Intentional  self 
destruction.  A  stipulation  that  a  policy  shall  be 
void  if  the  insured  shall  die  by  suidde,  sane  or  in- 
sane, is  valid.  Bigelow  v.  fierkaUre  L.  Ins.  Oo.  88 
U  a  884  (83  L.  ed.  «18). 

A  condition  avoiding  the  policy  on  death  caused 
**by  taking  poison**  includes  the  taking  by  mis- 
take. Pollockv.U.S.  Mut.Acoldent  AsBO.iaBPa. 
880. 

The  word  poison,  in  a  certificate  of  accidental  in- 
surance, means  a  substance  taken  internally,  se- 
riously injurious  to  health,  and  often  fatal  to  life; 
it  does  not  include  a  case  of  poison  by  external  con- 
tact with  putrid  animal  substance  working  through 
the  system  and  producing  malignant  pustule.  Ba^ 
con  V.  U.  a  Mut.  Accident  Asso.  44  Hun,  660. 
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sroimd  of  self  destraetion  under  a  policy 
of  insurance  providing  that  no  claim  shall  be 
made  when  death  is  caused  by  suicide,  the  as- 
sured must  have  had  sufficient  mental  capacity 
not  only  to  understand  that  the  act  will  destroy 
his  life  but  also  to  «ii<i«njpiiRh  its  moral  quality 
and  consequences,  and  must  have  performed  the 
act  with  an  evil  motiye. 


L  Death  caused  by  the  eattinff  of  his  o^ 
throat  by  an  assured  person  white  insane,  with- 
out knowing  the  result  of  his  act  and  not  intends 
infir  thereby  to  kill  himself,  will  constitute  "  death 
by  external,  violent  and  accidental  means  **  with- 
in the  terms  of  a  policy  providing  that  death  must 
be  occasioned  by  such  means  to  justify  a  recov- 
ery under  the  polioy. 

8.  Proof  that  the  aasored  was  insane  some 
twenty  years  before  the  polioy  was  issued,  which 
fact  was  not  inserted  therein  nor  mentioned  to 
the  company,  is  immaterial  and  will  not  Justify 
a  forfeiture  of  the  polioy  on  the  ground  of  con- 
cealment, if  it  appears  that  the  company^  agent 
filled  out  the  body  of  the  policy  without  ques- 
tioning the  assured  in  regard  thereto,  and  that  the 
only  question  talked  over  was  as  to  the  amount  of 
the  policy. 

(April  Si,  1889.) 

TERROR  to  the  Circuit  Court  for  Lenawee 
Xj  County,  to  review  a  Judgment  in  favor  of 

Elaintiff  in  an  action  upon  a  policy  of  accident 
isurance.    Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 
MesiTi,  Atkinson,  Carpenter  &  Brooke, 
with  Mr  James  T.  Keena»  for  defendant, 
appellant: 


Suicide  by  an  insane  person  is  not  an  acci- 
dental death. 

Borradaile  v.  Hunter,  5  Man.  &  Gr.  654; 
Dean  v.  Am.  Mut.  L.  In$.  Oo,  4  Allen,  108;  8t, 
Louis  Mut  L.  Ins.  Go.  v.  Grates,  6  Bush,  288, 
389;  Van  ZandtY.  Mut.  Ben.  L.  Ins.  Go.  66  N. 
Y.  177;  Bil^  V.  Hartf(yrd  L.  iSb  A.  Ins.  Go.  2(^ 
Fed.  Rep.  816,  15  Ins.  L.  J.  187;  Bois  v.  Mas- 
sacMuetts  Mut.  L.  Ins.  Go.  14  Ins.  L.  J.  237; 
Pi&ree  v.  Travelers  L.  Ins.  Go.  34  Wis.  396; 
iWfWfer  V.  W.  U.  Mut.  L.  <3h  A.  8ociety  OHich.) 
8  West  Rep.  188;  Be  Qogorza  v.  Knicker- 
hoekw  L.  Ins.  Go.  65  N.  Y.  282. 

Self-destruction  by  an  insane  person  is  a 
death  caused  by  disease. 

Ray,  Medical  Jurisprudence,  g  64,  p.  82; 
Hammond,  "  Treatise  on  Insanity,"  266;  Mut. 
L.  Ins.  Go.  V.  Terry,  82  U.  8.  15  Wall.  589 
(21  L.  eil.  241);  Gonn.  Mut.L.  Ins.  Go.  v.  Groom, 
86  Pa.  97;  Eaekilbrook  v.  Union  Mut.  L.  Ins. 
Go.  54  Maine,  227;  8t.  Louis  Mut.  L,  Ins.  Go. 
V.  Graves,  6  Bush,  270:  Bigelow,  Life  &  Acci- 
dent Ins.  Reports,  p.  786. 

Death  by  his  own  hands,  in  the  case  of  one 
non  eompos,  is  as  much  the  result  of  disease  as 
death  by  fever  or  consumption. 

John  Hancock  Mut,  L.  Ins.  Go.  v.  Moore,  34 
Mich.  41. 

Unless  this  suicidal  act  itself  may  be  consid 
ered  as  evidence  of  insanity,  there  were  no 
facts  which  warrant  the  conclusion  that  de- 
ceased was  insane. 

See  Fowler  Y.  Mut.  L.  Ins.  Go.  4  Lans.  202. 

Whatever  may  have  been  the  condition  of 
Blackstone's  mind  at  Uie  time  of  his  death,  it 


The  cUuae  "If  the  assured  shall  within  three 
years  die  by  his  own  hand,  sane  or  insane,  this  poli- 
cy shaU  become  and  be  null  and  void,*'  covers  all 
acts  of  self  destruction  whether  f  ^onions  or  not, 
and  excuses  the  company  from  liability  when  sui- 
cide is  the  result  of  insanity  and  in  itself  an  insane 
act.  The  words  sane  or  insane  not  only  mean  to 
qualify  the  meanlner  of  *'die  by  his  own  hand" 
as  defined  by  law,  but  they  actuaUy  do  so.  Streeter 
V.  W.  U.  Mut  L.  ft  A.  Society  (Mich.)  8  West  Rep. 
184;  Bigelow  v.  Berkshire  L.  Ins.  Co.  98  U.  8. 284  OBS 
L.  ed.  918);  De  Gogorza  v.  Knickerbocker  L.  Ins.  Go. 
05  N.  Y.  282;  Pierce  v.  Travelers  L.  Ins.  Oo.  84  Wis. 
889;  Salentine  v.  Mut.  Ben.  L.  Ins.  Go.  24  Fed.  Bep. 
158:  Riley  v.  Hartford  L.  ft  A.  Ins.  do.  26  Fed.  Bep. 
81ft. 

Where  the  condition  in  the  policy  was  that  it 
should  be  void  if  insured  '*  shall  die  by  his  own 
hand  or  in  consequence  of  a  duel,"  death  caused  by 
swallowing  arsenic  is  within  the  condition  and 
avoids  the  policy.  Hartman  v.  Keystone  Ins.  do.  21 
Pa.  468. 

A  condition  that  the  policy  shall  be  void  if  in- 
sured shall  die  by  his  own  hand  whether  voluntary 
or  involuntary  does  not  apply  where  death  is  un- 
intentional or  accidental.  Keels  v.  Mut.  Reserve 
Fund  L.  Asso.  29  Fed.  Bep.  188;  Penfold  v.  Univers- 
al L.  Ins.  Go.  85  N.  Y.  817. 

Where  death  results  from  an  overdraught  of 
whisky  taken  without  intent  of  destroying  life,  it 
has  no  application  to  a  condition  avoiding  a  policy 
**  if  the  assured  shall  die  by  his  own  hand."  North- 
western Mut.  L.  Ins.  Go.  v.  Hazeiett,  2  West.  Bep. 
600, 106  Ind.  212. 

So  suicide  does  not  fall  within  the  provision 
excepting  death  '*in  consequence  of  violation 
of  any  criminal  law"  (Darrow  v.  Family  Fund 
Society,  42  Hun,  245;  Freeman  v.  Nat.  Ben. 
Society,  4*i  Hun,  289;  but  otherwise  if  the  provision 
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avoids  the  policy  for  suicide  whether  sane  or  in- 
sane. Streeter  v.  W.  U.  Mut.  L.  ft  A.  Society  (Mich.) 
8  West.  Rep.  188. 

Where  insured  was  found  dead  from  a  pistol  shot 
through  the  heart,  and  there  was  no  evidence  to 
show  whether  or  not  it  was  by  his  own  hand,  claim- 
ant must  show  that  the  death  was  caused  by  exter- 
nal violence  and  accidental  means.  Travelers  Ins. 
Oo.  V.  McGonkey,  127  U.  8. 661  (82  L.  ed.  806). 

Whore  the  insured  occasioned  the  discharge  of 
the  pistol  which  caused  his  death,  the  burden  is  on 
the  beneficiary  to  show  that  the  discharge  was 
accidental.  Bols  v.  Mass.  Mut.  L.  Ins.  Go.  14  Ins. 
L.J.2a7. 

Sidcide  is  not  a  violation  of  the  Penal  Gode  of 
New  York.  See  Darrow  v.  Family  Fund  Society, 
42  Hun,  245:  Freeman  v.  National  Ben.  Society,  42 
Hun,  2SS;  Paul  v.  Travelers.  Ins.  Go.  ante,  448. 

DeaO^  by  act  performed  under  insane  imptitos. 

Where  a  persoii  who,  though  aware  that  an  act 
will  terminate  his  life,  yet  does  the  act  under  the 
control  of  an  insane  Impulse  caused  by  disease  and 
derangement  of  his  intellect,  which  deprives  him 
of  the  capacity  to  govern  his  own  conduct  In  ac- 
cordance with  reasoui  the  act  cannot  be  regarded 
as  voluntary.  Newton  v.  Mut.  Ben.  L.  Ins.  Go.  76 
N.Y.42«. 

To  take  a  case  out  of  a  stipulation,  on  the  ground 
of  insanity,  the  insured  must  have  been  so  mentally 
disordered  as  not  to  understand  that  the  act  he 
committed  would  have  caused  his  death,  or  he 
must  have  committed  It  under  the  influence  of 
some  Insane  impulse  which  he  could  not  resist. 
Van  Zandt  v.  Mut.  Ben.  L.  Ins.  Go.  65  N.  Y.  168. 

If  any  evidence  tends  to  prove  that  insured  was 
insane  when  he  took  the  poison  which  caused  his 
death,  the  evidence  could  not  properly  be  taken 
from  the  Jury.  Charter  Oak  L.  Ins.  Ga  v.  Rodel,  95 
n.S.283(24L.ed.433). 
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\b  oertainlT  not  open  to  oontentioii  in  this  court 
that  Blackstone  took  his  life  either  uncon- 
scionsly  or  involuntarily. 

See  Btreeter  v.  W.  U.  Mut.  L.  d  A.  Int.  Co. 
iupra. 

Whether  the  insured  actually  read  the  appli- 
cation, which  he  deliberately  signed  for  the 
purpose  of  procuring  the  issuance  of  the  policy 
sued  upon,  is  a  question  of  no  importance 

Bliss,  Life  Insurance,  488,  484;  iT.  T.  L.  Ins. 
Co.  ▼.  FlelchtTAYl  U.  8.  619  (29  L.  ed.  984). 
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Mr.  Levi  T.  GMttm  with  JKsMr«, 
terman  ft  Westemuuiy  and  Seth  Beajt* 

for  plaintiff,  appellee: 
That  plaintiff  was  entitled  to  recover  in  this 

Accident  Ins.  Co.  ▼.  OrandaU,  120  U.  8.  537 
(80  L.  ed.  740);  State  v.  Jtmee,  60  N.  H.  898; 
State  y.  Pike,  49  N.  H.  407,  408,  488;  Bradley 
V.  State,  81  Ind.  609;  Beco  ▼.  Hadfidd,  27  How. 
8t.  Tr.  1814;  4  Am.  Law  Bev.  251;  MiUer  v. 
Mat.  Ben.  Ins.  Co.  84  Iowa,  222, 81  Iowa,  286. 

The  insured  came  to  his  death  by  eztcanal, 
accidental  and  violent  means. 

Bouvier,  Law  Diet;  Webster,  Diet;  Diet 
English  Philological  8ociety;  Encydopedia 
Britannica;  Oluunbers'  Encyclopedia;  Wbaley's 
Rhetoric;  Winchell,  Reconciliation  of  Science 
&  Religion,  119;  Pierce  v.  Tra^den  L.  In$.  Co. 
84  Wis.  896;  Bayless  v.  TraceUere  Ine.  Co.  14 
Blatchf.  144;  Pollock  v.  U.  S.  Mut  Aceident 
As8o.  102  Pa.  280 ;  NoHhweetem  Mut.  L.  Ins. 
Co.  V.  ffaeelett,  2  West.  Rep.  690,  106  Ind.  212; 
Carter  v.  Totone,  108  Mass.  607;  La.  Mut.  Ins. 
Co.Y.  Tu>eed,  74 U.  8.  7  Wall  52  (19  L.  ed.  67); 
Lewis  V.  Flint  d  P.  M.  B.  Co.  64  Mich.  68; 
State  V.  Jones,  60  N.  H.  898;  Lex  Aguilia,  by 
Dr.  Greuber,  P.  B.;  4  Am.  Law  Rev.  261;  Hol- 
land, Jurisprudence,  71,  72. 

Blackstone  was  not  permitted  to  read  the  ap- 
plication on  which  the  policy  issued,  and  was 
not  informed  of  its  contents.  He  answered  all 
the  Questions  asked  by  the  agent  truthfully,  ac- 
cording to  the  aeenrs  testimony.  The  com- 
pany is  estopped  nrom  denying  liability  on  ac- 
count of  false  representation,  if  there  were  any. 
Temmink  v.  Metropolitan  L.  Ins.  Co.  (Mich.) 
40N.W.  Rep.  469,  and  note;  Dunbar  y.  Phanix 
Ins.  Co.  (Wis.)  40  N.  W.Rep.  886. 

Long^,  </'.,  delivered  the  opinion  of  the  court: 
Plaintiff  brought  her  action  upon  a  policy  of 
insurance  the  material  parts  relating  to  this 
case  reading  as  follows: 

'  'In  consideration  of  the  representations  made 
in  the  application  for  this  insurance  and  the 
sum  of  |26,  this  company  hereby  insures  Daniel 
L.  Blackstone,  Esq.,  residing  at  Adrian,  Coun- 
ty of  Lenawee  and  State  of  Michigan,  herein- 
after styled  the  insured,  by  occupation,  profes- 
sion or  employment  a  traveling  salesman,  in  the 
principal  sum  of  |6,000  for  the  term  of  twelve 
months,  commencing  at  12  o'clock,  noon,  on  the 
27th  day  of  February,  1886,  the  said  sum  to  be 
paid  to  Mrs.  EmmaW.  Blackstone,  his  wife,  if 
surviving,  within  thirty  days  after  the  receipt 
of  satisfactory  proofs  that  the  said  insured  shall 
have  sustained,  during  the  continuance  of  this 
policy,  bodily  injuries,  effected  through  ex- 
ternal, violent  ancl  accidental  means  within  the 
intent  and  meaning  of  this  contract,  and  the 
conditions  hereto  annexed,  and  such  injuries 
8L.R.A. 


alone  shall  have  occasioned  death,  within  ninety 
days  from  the  happening  thereof  .  .  .  Pro* 
tided,  always.  That  this  policy  is  issued  and  ac- 
cepted subject  to  all  the  provisions  and  condi- 
tions herein  contained  and  referred  to;  the 
statements  and  declarations  of  the  insured,  in 
his  application  for  this  insurance,  together  with 
the  company's  classification  of  hazard,  is  re- 
ferred to  and  made  a  part  of  this  contract;  and 
if  this  policy,  or  any  renewal  thereof,  has  been 
made,  or  shall  be  obtained  through  misrepre- 
sentations, fraud  or  concealment,  or  if  any  at- 
tempt shall  be  made  by  false  swearing  or  sup- 
pression of  any  material  fact  on  the  part  of  the 
insured,  or  beneficiary,  to  obtain  any  sum  un* 
der  this  policy  or  any  renewal  thereof  then  the 
same  shall  be  absolutely  void.  Protnded,  al- 
foays.  That  this  insurance  shall  not  extend  to 
hernia,  nor  to  any  bodily  inlury  of  which  there 
shall  be  no  external  or  visible  sign;  nor  to  any 
bodily  injury  happening  directly  or  indirectly 
in  consequence  of  bodily  infirmities  or  disease, 
or  by  poison  in  any  manner  or  form,  or  by  any 
surgical  operation  or  medical  or  mechanioii 
treatment,  nor  to  any  case  except  where  Uie 
injury  is  the  proximate  and  sole  cause  of  the 
disability  or  death. 

"And  no  claim  shall  be  made  under  this  pol- 
icy when  the  death  or  injury  has  been  caiued 
by  dueling,  fighting,  wrestling,  unnecessary 
lifting,  or  by  oyer-exertion,  or  by  suicide,  or  by 
sun  stroke,  freezing  or  intentional  injuries,  in- 
flicted by  or  through  the  connivance  of  Uie 
insured,  or  when  the  death  or  injury  may  have 
happened  in  consequence  of  war  .  .  .  And 
this  insurance  shall  not  be  held  to  extend  to 
disappearances,  nor  to  any  cause  of  death  or  dis- 
ability, unless  the  claimant  under  this  policy 
shall  establish  by  direct  and  positive  proof  that 
the  said  death  or  disability  was  caused  by  ex- 
ternal violence  and  accidental  means." 

This  policy  was  made  subject  to  certain  con- 
ditions the  second  of  which  is:  "The  insured 
is  required  to  use  due  diligence  for  personal 
safety  and  protection.  In  the  event  of  any  ac- 
cidental injury  for  which  claim  may  be  made 
under  this  policy  immediate  notice  shall  be 

S'ven  in  writing  addressed  to  the  company  at 
Btroit,  Michigan,  statins  the  full  name,  occu- 
pation and  address  of  the  insured,  with  full 
particulars  of  the  accident  and  injury ;  and  fail- 
ure to  give  such  immediate  notice  shall  invali- 
date afi  claims  under  this  policy;  and  unless 
direct  and  affirmative  proof  of  the  death  of 
the  insured  shall  be  furnished  to  the  company 
within  ninety  days  from  the  happening  of  such 
fatal  accident,  or  within  six  months  in  the  case 
of  non-fatal  injury,  then  all  claims  accruinff 
under  this  policy  shall  be  waived  and  forfeited 
to  the  company." 

The  policy  was  issued  upon  a  written  appli- 
cation signed  by  the  insured. 

The  12th,  18th  and  14th  clauses  of  the  appli- 
cation are  as  follows: 

"12.  My  habits  of  life  are  correct  and  tem- 
perate, and  I  understand  the  policy  will  not 
cover  any  accident  or  injury  resulting  from 
the  use  of  intoxicating  drinks  or  in  consequence 
of  having  been  under  the  influence  thereof;  or 
a  breach  of  the  law;  or  to  any  injury  which 
may  r^ult  from  disease  or  prior  injury.  I  am 
aware  and  agree  that  the  beneflts  from  the 


l9tQ. 


BZ^GKBTONB  Y.  STANDARD  LlF£  &  ACCIDENT  InB.  CO. 


489 


oompany  will  not  extend  to  hernia,  orchitis, 
over-exenion  or  strains,  nor  to  any  bodily  in- 
jury which  has  not  been  effected  through  ex- 
ternal and  accidental  violence  or  of  which  there 
shall  be  no  external  and  visible  signs,  or  by 
poison  in  any  form  or  manner,  or  by  any  sur- 
gical operation,  or  medical  or  mechanical  treat- 
ment, nor  to  any  cause  except  where  the  acci- 
dental iniury  sliall  be  the  proximate  and  sole 
cause  of  the  disabili^  or  death. 

"18.  I  am  not  sufleriog  from  any  accident 
or  wounds  that  would  retard  recovery  or  be 
aggravated  by  personal  injury.  I  am  not  sub- 
ject to  fits  or  to  any  disorders  of  the  brain  or 
nervous  system,  or  any  physical  infirmity  which 
would  render  me  liable  to  accident. 

'  '14.  I  herebv  agree  that  the  application  and 
declaration  shall  be  the  basis  of  the  contract; 
that  the  policy  wiU  be  accepted,  subject  to  all 
the  conditions  and  provisions  contained  there- 
in; that  any  concealment  of  material  facts  or 
misstatements  made  by  me  shall  work  a  forfeit- 
ure of  all  claims  that  may  accrue  under  this 
policy." 

The  declaration  filed  in  the  case,  after  stat- 
ing the  issuing  and  the  conditions  of  the  policy, 
avers  "that  on  the  28th  day  of  October,  A.  D. 
1886,  her  said  husband  died  from  bodily  inju- 
ries, effected  through  external,  violent  and  ac- 
cidental means,  witnin  the  intent  and  meaning 
of  said  policy  contract,  and  the  conditions 
therein  set  forth;  and  that  said  injuries  alone 
occasioned  his  death,  and  within  ninety  days 
from  the  happening  of  said  injuries." 

The  defendant  pleaded  the  general  issue  and 
gave  notice  that  the  policy  declared  upon  was 
obtained  by  the  insured  upon  an  application — 
the  material  portions  of  which  have  been  here- 
tofore set  out — and  under  ^  agreement  that 
said  application  should  be  the  bms  of  the  con- 
tract. That  at  the  time  when  said  application 
was  made  the  insured  was  subject  to  aisorders 
of  the  brain  and  nervous  svstem  and  to  physic- 
al infirmities  which  rendered  him  liable  to 
accident  And  the  fact  that  he  was  so  subject 
was  concealed  by  him  from  the  defendant. 
That  the  insured  died  from  injuries  resulting 
from  disease.  That  the  insured,  before  the  time 
he  made  said  application,  had  been  for  a  lone 
period  insane,  and  at  the  time  of  making  said 
application  concealed  that  fact  from  the  de- 
fendant. 

On  the  trial  in  the  court  below  the  plaintiff 
had  verdict  and  judgment  for  the  amount  of 
the  policy  and  interest.  Defendant  brings 
error. 

It  appeared  upon  the  trial  in  the  court  below 
that  the  insured,  Daniel  L.  Blackstone,  was  a 
traveling  salesman  and  was  employed  in  that 
capacitv  during  the  spring  and  summer  of  1886, 
bv  the  AcmeHay  Harvester  Company  of  Peoria, 
niinois.  About  September  1,  1886,  he  was 
thrown  out  of  employment  and  returned  to  his 
home  in  Adrian  and  remained  there  until  Oc- 
tober 18,  when  by  correspondence  he  secured 
a  situation  with  Hast,  Buf ord  &  Burwell  Man- 
ufacturing Company  of  St.  Paul,  Minnesota. 

He  left  his  home  in  Adrian  October  18,  for 
the  purpose  of  filling  this  engagement  and  ar- 
rived in  St.  Paul  on  the  19Ji  and  remained 
there  until  the  27th  of  that  month  when  he  put 
an  end  to  his  life  by  cutting  his  throat  with  a 
razor. 
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It  is  claimed  by  plaintiff  that  during  the  last 
two  or  three  weeks  of  his  remaining  at  home  he 
showed  evidence  of  mental  derangement,  and 
that  during  his  stay  in  St.  Paul  from  October 
19  to  the  27th  there  was  evidence  of  insan- 
ity. 

The  plaintiff's  claim  of  recovery  on  the  i)olicy 

rests  upon  two  propositions  each  of  which  Is 
denied  by  the  defendant: 

1.  That  Blackstone  was  insane  at  the  time  he 
took  his  life. 

2.  That  an  insane  self  killing  is  an  accident 
within  the  meaning  of  this  policy. 

Was  Blackstone  insane  at  the  time  he  took 
his  life? 

At  the  dose  of  the  testimony  the  counsel 
submitted  five  special  questions  to  the  jury  for 
their  finding,  as  follows: 

1.  Did  Mr.  Blackstone  kill  himself? 

2.  Did  he  know  at  the  time  that  he  was  com- 
mittimr  an  act  which  must  result  in  death? 

8.  Was  he  conscious  of  what  he  was  doing? 

4.  Did  he  intend  to  cut  his  throat  and  there- 
by kiU  himself? 

5.  At  the  time  Daniel  L.  Blackstone  cut  his 
throat  was  he  insane? 

The  lury  answered  these  questions,  the  first 
and  fifth  in  the  affirmative,  and  the  second, 
third  and  fourth  in  the  negative. 

We  have,  therefore,  presented  to  us  by  the 
record  of  the  fifth  finding  of  tbe  jury  that  the 
insured  was  insane  at  tbe  time  be  cut  his  throat; 
and  the  only  inquiry  for  us  upon  this  part  of 
the  case  is,  Was  there  any  evidence  to  support 
this  finding? 

It  was  said  by  this  court  in  Gonely  v.  McDon- 
ald, 40  Mich.  158:  "  We  are  bound  in  all  cases 
to  assftme  that  the  jury  have  done  no  legal 
wrong  when  acting  within  their  province.  The 
credibility  of  witnesses,  the  strength  of  their 
testimony,  its  tendency,  the  proper  weight  to 
be  given  it,  are  matters  peculiarly  within  their 
province;  to  take  from  this  right  is  but  usurp- 
ing a  power  not  given." 

This  doctrine  has  always  been  adhered  to  in 
this  State,  and  has  been  stated  and  restated  in 
so  many  cases  in  this  court  that  no  reference  to 
them  is  necessary. 

The  testimony  relating  to  the  insanity  of  Mr. 
Blackstone  is  somewhat  voluminous,  and  we 
shall  quote  onlyjportions  of  it. 

Mr.  Wallace  Westerman  was  called  as  a  wit- 
ness by  tbe  plaintiff  and  testified  substantially 
that  he  had  known  Mr.  Blackstone  between 
twelve  and  thirteen  years;  that  he  was  a  man 
of  more  than  ordinary  intelligence,  a  man  well 
read,  courteous  and  of  more  than  ordinarily 
pleasant  and  genial  disposition.  His  business 
for  ten  years  prior  to  his  death  was  that  of  a 
traveling  salesman  engaged  with  different 
houses.  For  four  or  five  years  he  was  with 
Comstock  Bros,  of  Adrian,  then  for  Fairbanks, 
Morse  &  Co.  up  to  April,  1886,  and  then  for 
the  Acme  Hay  Harvester  Company  of  Peoria 
up  to  September  1,  1886,  when  he  returned 
home.  His  family  relations  were  of  the  most 
pleasant  character.  He  had  a  wife  and  a  fam- 
Uy  consisting  of  two  girls  and  one  boy.  That 
from  the  time  of  his  return  home,  the  first  of 
September,  till  his  going  away  on  October  18, 
1886,  witness  was  in  his  house  eveiy  day.  At 
the  first  of  his  being  home  at  this  time  he  saw 
no  spedal  difference  in  his  conduct;  but  after 
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he  had  been  home  two  or  three  weeks  he  dis- 
covered a  marked  change  in  his  conduct 

These  characteristics  came  on  by  degrees;  he 
appeared  to  he  depressed,  and  the  nearer  the 
time  came  for  him  to  leave  home  this  despond- 
ent, indifterent  sort  of  disposition  seemed  to 
grow  upon  him;  he  complained  that  he  did 
not  sleep  well,  and  put  his  hand  up  to  his  head; 
frequently  found  him  walking  the  floor  and 
sometimes  sitting  in  a  chair  in  a  sort  of  stupid 
condition,  paying  no  special  attention  to  those 
around  him;  complained  of  pain  in  the  head 
and  his  face  had  a  bloated  appearance.  He  fell 
away  in  flesh,  and  appeared  to  be  haggard, 
and,  as  these  spells  would  pass  off,  woulolook 
pale  and  sickly. 

The  witness,  upon  a  direct  Question,  said: 
"I  was  of  the  opinion  he  was  insane.  I  did 
not  object  to  his  going  away  because  I  did  not 
think  the  man's  mind  was  so  far  gone  but  that 
when  he  cot  away  from  home  he  would  recov- 
er from  It;  that  if  he  could  get  awa^  from 
home  he  would  brace  up  and  recover  from  it. 
The  deceased  was  my  father-in-law." 

Mrs.  Westerman,  the  wife  of  the  last  witness 
and  a  daughter  of  the  deceased,  testified  that 
her  father's  domestic  relations  were  pleasant 
That  she  saw  him  every  day  for  the  three 
weeks  before  his  going  to  St.  Paul  and  noticed 
a  marked  change  in  his  condition.  He  com- 
plained of  his  head  and  stomach.  He  did  not 
take  much  notice  of  his  grandchildren,  when 
before  that  he  always  loved  to  have  them 
around  him,  but  at  that  time  their  noise  seemed 
to  worry  him.  He  would  not  go  out  at  all  and 
did  not  seem  to  want  to  see  anyone. 

Mr.  Henry  Armstrong,  a  remdent  of  ^drian, 
saw  the  deceased  frequently  and  noticed  a 
change  in  him  Just  before  his  going  away;  as 
he  passed  him  on  the  street  the  change  was  so 
great  that  he  hardly  recognized  him. 

Walter  Westerman  testified  that  he  had 
known  him  for  years;  that  he  was  always  in 
the  habit  of  shaking  hands  with  every  one,  and 
made  many  friends;  was  pleasant,  social  and 
agreeable  in  his  manners,  a  man  who  was  very 
bright,  of  more  than  ordinary  education,  and 
always  ready  to  make.a  speecn  wherever  called 
upon. 

Witness  la  a  partner  with  the  witness  Wal- 
lace Westerman,  in  the  law  business,  and  de- 
ceased was  frequently  in  their  office,  but  for 
the  three  weeks  before  deceased's  going  away 
in  October  he  but  seldom  came  to  the  office. 
Just  prior  to  his  going  away  to  St.  Paul  he 
came  m  the  office  and  came  up  within  a  few 
feet  of  Westerman,  who  got  up  and  offered  to 
shake  hands;  but  BiackiSone  apparently  did 
not  see  him  make  the  offer,  and  did  not  shake 
hands  but  stood  with  his  head  down  and  finally 
said:  "Where  is  Wallace?  Tell  him  I  want  that 
key;"  and  turning  around  went  partly  to  the 
door,  turned  agam  into  the  room  a  few  feet 
and  finally  went,  slamming  the  door  after  him. 

The  plaintiff  says  that  before  his  going  away 
on  October  18,  she  noticed  a  change  in  his 
mental  condition;  he  was  uneasy  ananervous, 
complained  of  his  head  and  had  a  desire  to  be 
alone.  He  appeared  bad;  his  face  was  flushed 
and  bloated:  he  did  not  sleep  much,  manifested 
restlessness  by  walking  in  the  house  and  out  in 
the  back  yard.  Went  down  town  but  little. 
"We  could  divert  his  mind  so  that  he  would  be 
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social  for  a  few  minutes,  but  Just  as  soon  aa 
we  stopped  talking  with  him  his  mind  was  ab- 
sorbed m  something.  We  did  not  know  what 
he  was  thinking  about.  He  was  affected  in 
his  mind.  We  let  him  go  away  because  we 
thought  with  employment  and  being  out  of 
doors  he  would  be  better." 

Depositions  were  taken  at  St.  Paul  and  read 
on  the  triaL 

J.  Summers  testified  he  kept  the  Windsor 
Hotel,  and  that  Blackstone  stopped  there  from 
October  2(Hh  to  the  28th ;  that  on  that  day  one  of 
the  servants  informed  him  that  a  man  up  stairs 
had  cut  his  throat.  He  went  up  stairs,  found 
Blackstone  in  his  room  lying  on  the  floor  be- 
tween the  washstand  and  the  foot  of  the  bed  in 
a  crouched  up  position.  He  was  quite  rigid. 
His  throat  was  cut  from  ear  to  ear,  apparently 
by  the  razor  that  was  lying  where  he  had  fau- 
en,  covered  with  blood;  across  the  room  on  a 
little  bureau  lay  an  open  satchel  and  the  razor 
case.  He  had  apparently  been  dead  several 
hours.  On  the  aay  previous  to  his  death  he 
was  in  the  office  the  most  of  the  forenoon. 
Never  saw  him  In  conversation  with  others 
about  the  hotel 

Mr.  J.  H.  Baker  of  St  Paul  testified  that  his 
business  was  that  of  keeping  a  restaurant  He 
met  Blackstone  a  few  days  previous  to  his  death. 
He  was  in  very  poor  health  and  said  he  was  un- 
der treatment  nom  Dr.  McCk>y  for  stomach 
troublei  He  looked  pale  and  haegard,  rest- 
less, and  in  a  very  unpleasant  state  of  mind.  He 
would  sit  down  for  a  minute  and  then  would 
get  up  and  walk  around  and  talk  about  his 
trouble,  his  fll  health;  and  he  appeared  to  be 
sliriitiy  confused. 

J .  P.  Warner  testified  that  be  was  connected 
with  Mast,  Buford  &  Burwell,  of  St  Pftul  On 
October  20,  1886,  he  was  employed  by  our 
firm.  He  was  to  prepare  himself  a  few  days 
before  starting  out  on  the  road — ^was  to  start 
out  Wednesday  morning  the  week  after  he 
came  and  had  his  satchel  all  packed  and  left 
the  office  about  five  o'clock  Tuesday  afternoon. 
He  was  to  take  the  8  o'clock  train  Wednesday 
morning.  His  valise  was  left  at  our  office  and 
I  was  in  doubt  what  had  become  of  the  man. 
On  Thursday  afternoon  I  learned  he  had  killed 
himself. 

Q.  Now,  during  the  time  you  saw  him  did 
you  in  your  conversation  with  him  detect  in  it 
any  peculiarities  of  mental  condition  as  evi- 
dence of  what  he  said  or  did? 

A.  Tes.  The  second  morning  he  was  with 
us  he  came  in,  in  a  hurried  and  peculiar  man- 
ner and  rushed  up  to  the  counter  to  me,  inquir- 
ing for  mail  in  a  very  impatient  manner—- so 
much  so  that  I  was  about  to  say  something  to 
him,  and  looked  at  him  pretty  sharp.  The 
duties  he  was  required  to  i)erform  on  the  road 
reqidred  some  study  and  posting.  He  would 
be  getting  information  al)out  one-  particular 
thing  and  would  turn  off  another  minute  and 
be  in  some  other  place  in  the  office  looking  at 
some  book,  and  a  few  minutes  afterwards 
would  be  out  of  doors;  and  at  one  time  he  went 
off  on  the  railroad  track  when  Mr.  Burwell  was 
not  down,  standing  around  at  the  Manitoba 
depot  He  did  not  pay  close  attention  to  his 
duties.  He  acted  strange,  in  that  he  would  not 
take  time  to  listen  as  a  person  ought.  He 
would  shoot  off  when  beinir  talked  to;  he  acted 
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as  if  be  wasn't  listening,  and  had  that  Indiffer^ 
ent  way. 

Witness  then  says:  "I  am  satisfied  from  his 
peculiar  actions  tliat  I  saw,  and  bis  subsequent 
actions,  that  he  wasn't  in  his  right  mind,  and, 
outside  of  the  fact  that  be  committed  s>iicide, 
I  would  say  I  woold  consider  him  unbalanced 
in  his  mind." 

Mr.  J.  M.  Bigford  testified  that  he  was  a 
salesman  for  "Mm,  Buford  &  Burwell  at  St. 
Paul;  that  he  met  Mr.  Blackstone  the  first  in 
October,  at  their  office;  it  was  bis  duty  to  post 
him  on  prices  of  goods  of  which  he  was  to 
make  sales.  He  spent  a  part  of  each  day  with 
bim.  One  day  while  showing  him  a  new 
model  plow  it  was  almost  impossible  to  get  him 
interested  in  it  He  asked  no  questions  and 
did  not  give  the  least  indication  that  he  under- 
stood it  He  seemed  to  be  in  a  deep  studv  and 
his  mind  wandering  off  from  the  subject  being 
talked  about  He  asked  to  be  excused ,  said  he 
wanted  to  go  up  stairs;  did  not  go,  but  went 
into  the  oflSce  and  took  off  his  orerooat,  food 
paid  no  more  attention  to  the  business.  "I  re- 
marked," said  the  witness  '*to  Mr.  Warner,  that 
I  didn't  think  he  was  right.  I  was  of  the  opin- 
ion that  he  was  not  in  ms  right  mind.  What 
I  told  bim  seemed  to  make  no  impression  on 
his  mind.  I  would  go  over  the  same  ground 
afpain,  and  sUU  he  appeared  as  ignorant  as  he 
did  before.  I  believed  him  to  be  a  man  of 
unsound  mind." 

Mr.'H.  A.  Estes  was  derk  of  the  Windsor 
Hotel,  and  noticed  that  the  deceased  did  not 
take  his  meals  regularly.appeared  to  be  despond- 
ent, made  no  acquaintances  about  the  house. 
He  complained  of  not  feeling  wdl. 

Dr.^ames  A.  Quinn  testified  that  he  was  a 
physician  at  St  Paul  and  saw  the  deceased 
after  his  death;  made  an  examination  and  says 
that  the  wound  in  the  throat  was  the  cause  of 
death  and  was  one  which  could  have  been  made 
by  the  deceased  with  his  own  hand. 

This  is  substantially  all  the  testimony  bearing 
on  the  question  of  the  insanity  of  the  insured, 
except  some  circumstances  related  by  Mr. Wal- 
lace Westerman,  and  Walter  Westerman,  rela- 
tive to  some  peculiarities  in  l^e  conduct  and 
bearing  of  the  insured  Just  prior  to  his  going  to 
8t.  Paul. 

Mr.  Blackstone  wrote  home  to  his  wife  from 
St  Paul  on  the  19th  and  again  on  the  20th  and 
28d  and  from  his  last  letter  acknowledged  re- 
ceipt of  letters  from  home.  These  letters  are 
condse,  speaking  of  his  business  arrangements 
and  makmg  inquiry  about  the  health  of  the 
famUy.  In  the  letter  of  the  20th  he  speaks  of 
the  pain  in  his  head  and  stomach  and  says  that 
he  thinks  it  was  the  Jar  of  the  cars,  and  hopes 
it  will  not  affect  him  so  badly  when  he  comes 
to  travel  again.  In  this  letter  he  also  speaks 
of  seeing  in  the  papers  an  account  of  a  num- 
ber of  persons  in  Adrian  being  poisoned  by 
drinking  cider  in  which  arsenic  was  put  and 
inquireoLOf  his  wife  who  they  were. 

In  the  letter  of  the  28d  be  says:  "I  am  tired 
out  I  am  very  sorry  to  pain  you  by  writing 
this,  but  you  asked  me  to  tell  you  how  I  feeL 
It  seems  to  me  if  I  could  have  some  work  out 
of  doors  like  riding,  and  something  to  employ 
my  mind,  I  might  gain.  I  shall  do  the  very 
best  in  that  direction.    Pray  for  me  and  do  not 
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blame  me  for  what  may  seem  inconsistent  to 
you." 

We  think  there  was  some  evidence  to  go  to  the 
Jury  upon  the  question  of  insanity.  It  is  not 
of  great  weight,  but  that  is  not  a  question  which 
we  are  at  li&rt^  to  discuss;  and  while  we  might 
have  found  differently  from  the  jury  if  we 
were  to  consider  it  as  a  question  of  fact  for  our 
determination,  yet,  there  being  some  evidence 
of  the  fact,  and  the  Jury  having  determined  it 
under  what  we  think  a  fair  submission  of  it  by 
the  court  to  them,  we  are  not  called  upon  to 
disturb  it 

The  insured  was  a  man  fifty-five  years  of 
agd,  of  genial  and  pleasant  disposition,  full  of 
life  and  vigor,  up  to  within  a  Tew  weeks  of  his 
death.  A  man  of  ffood  education  and  good 
miad,  talkative  and  apparenUy  happy.  His 
domestic  relations  were  pleasant  and,  so  far  as 
this  record  discloses,  no  ^reat  amount  of  care 
was  placed  upon  him  m  their  support  and 
maintenance.  One  of  the  daughters  was  maiw 
ried  to  a  man  apparentiy  prosperous  in  business, 
and  the  insured  had  no  debts  of  any  amount 
and  no  creditors  pressing  him  for  payment. 

Up  to  within  a  month  or  six  weeks  of  his 
going  to  St  Paul  he  had  been  constantiy  em- 
ployed at  good  wages,  and  no  one  dependent 
upon  him  was  suffering  duiioff  that  time  from 
hu  enforced  idleness.  He  became  moody, 
resUess  and  nervous  before  leaving  home.  He 
could  not  sleep  nights,  walked  the  floor  and 
was  found  at  times  pacing  the  back  yard.  His 
condition  became  noticeable  to  his  wife  and  the 
family.  He  was  abstracted  and  at  times  failed  to 
respond  to  the  salutations  of  his  acquaintances. 
His  mind  seemed  to  be  troubled,  complained  of 
pain  in  the  head,  and  looked  haggard  and  sick. 
On  his  arriy  al  at  St  Paul  where  he  was  among 
strangers  his  appearance  caused  remarks.  He 
could  not  get  to  the  business  he  went  to  take 
charge  of,  could  not  keep  his  mind  upon  it, 
was  nervous  and  restiess,  wandering  from 
place  to  place  and^  changeful  in  his  conduct, 
nervous,  and  keeping  aloof  from  other  men  by 
whom  he  was  surrounded.  Ck)mplained  of 
pain  in  his  head  and  stomach,  writing  home  to 
his  wife  to  pray  for  him  and  not  to  bmme  him 
if  he  did  anything  inconsistent,  and  finally  on 
the  27th  of  the  month  is  found  with  his  throat 
cut  from  ear  to  ear  by  a  razor,  the  act  being 
committed  by  his  own  hand. 

Every  i)erson  is  presumed  sane,  and  the  bur- 
den is  upon  the  plaintiff  in  the  case  to  show  the 
insured  insane  at  the  time  of  the  taking  of  his 
life. 

The  Jury  must  determine  this  question  from 
the  acts  and  conduct  of  the  deceased;  and  this 
can  only  be  gathered  from  witnesses  who  are 
cognizant  of  the  facts. 

The  learned  counsel  for  the  defendant,  how- 
ever, argues  that  even  if  there  was  evidence  to 
go  to  the  Jury  on  the  question  of  insanity,  and 
though  the  jury  have  found  that  the  insured 
came  to  his  death  while  insane,  yet,  it  appear- 
ing that  he  came  to  his  death  by  his  own  hand, 
it  IS  not  a  bodily  injury,  effected  through  ex- 
ternal, violent  and  accidental  means,  within 
the  meaninff  of  the  policy. 

Practically  all  the  cases  agree  in  holding,  in 
the  language  of  the  Supreme  Court  of  Massa- 
chusetts in  Ooaper  y.  MauachuutU  Mutual 
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IAj€  Inwranee  Chmpany,  102  Mass.  227,  that 
there  is  no  sahstantial  difference  of  signification 
between  phrasea  "shall  die  bv  his  own  hand/' 
"shall  commit  suicide,"  and  ^'shall  die  by  sol- 
cide." 

The  nile  of  construction,  though  not  always 
recognized  by  the  cases,  is  that  this  condition, 
being  in  the  nature  of  a  penidty  or  forfeiture, 
must  be  strictly  construea. 

In  John  Haneoek  Mutual  Life  Inmranee  Com- 
pany V.  Moore,  84  Mich.  41,  Mr,  JuiiieeCamp- 
bell,  speaking  for  the  court,  said:  "The  con- 
dition which  makes  the  policy  void  in  case  of 
such  a  death  is  in  the  nature  of  a  penalty  or 
forfeiture  .  .  .  The  forfeiture  in  this  case  was 
to  arise  if  the  insured  died  by  his  own  hand. 
Some  stress  is  laid  on  the  term  'suicide'  as  if  it 
means  a  wrongful  act  or  self  murder.  It  has 
no  such  restricted  meaning.  It  means  self 
killing  Just  as  homicide  means  killing  anyone 
else.  But  there  may  be  excusable  homicide  as 
well  as  felonious,  and  suicide  was  only  cogniz- 
able at  law  when  the  person  was  fdo  de  ee  or 
guilty  of  a  felonious  act  If  non  eompoa  m&ntie 
the  actor  In  homicide  or  suicide  commits  no 
crime.  In  one  sense  the  man  dies  by  his  own 
hand  who  kiUa  himself,  whether  sound  or 
frenzied.  But  the  condition  in  this  policy  can- 
not be  construed  to  cause  a  forfeiture  for  acts 
involving  no  evil  will." 

Upon  the  question  of  yoluntary  suicide  in- 
tentionally committed  by  a  sane  man  in  the  poe- 
session  of  his  faculties,  knowing  how  to  aoapt 
means  to  end  and  conscious  of  the  immorality 
of  the  act  there  is  no  difference  of  opinion;  and 
all  authorities  agree  that  self  destruction  is 
within  the  exemption;  and  all  autiiorities  like- 
wise a^ree  that  an  accidental  death,  as  by  tak- 
ing poison  by  mistake  or  shooting  oneself  with 
a  pistol,  supnosine  it  not  to  be  loaded,  or  fall- 
ing from  a  building,  or  death  happening  in 
any  wa^  by  the  unintended  act  of  the  party 
dying,  18  not  within  the  exemption. 

But  whether  suicide  by  ap  insane  man  is  also 
within  the  exemption  has  been  the  question  in 
dispute,  and  upon  this  two  prominent  and  dif- 
ferent doctrines  have  been  maintained. 

On  the  one  hand  it  is  maintained  that  if  the 
act  be  yoluntarily  done  in  pursuance  of  an  in- 
telligent purpose,  and  intentionally  and  intelli- 
gently carri^  out  by  the  proper  adoption  of 
means  to  ends,  it  is  suicide  on  the  part  of  the 
insured  or  death  by  his  own  hands,  although 
insanity  exists  to  such  an  extent  that  he  may 
not  be  able  to  appreciate  the  moral  qualities  of 
the  act.  On  the  other  hand  it  is  maintained 
that  however  intelligently  the  act  may  be  done, 
if  at  the  time  the  will  be  overpowered  by  an 
uncontrollable  impulse,  or  the  party  be  unable 
to  appreciate  the  moral  character  of  the  act,  it 
is  not  within  the  meaning  of  the  provision. 
May,  Ins.  g  807. 

The  rule  in  England  was  laid  down  in  1842 
in  Borradatle  v.  Hunter,  5  Man.  &  Qr.  889,  and 
has  since  been  adhered  to.  In  this  case  the 
words  of  the  condition  were  that  the  policy 
should  be  void  if  the  assured  should  "die  by 
his  own  hand."  He  threw  himself  from  Yaux- 
hall  Bridge  into  the  Thames  and  was  drowned. 
The  lury  found  that  he  yoluntarily  threw  him- 
self into  the  river,  knowing  at  the  time  that 
he  should  thereby  destroy  hiB  life,  and  intend- 
ing thereby  to  do  so;  but  at  the  time  <^  com- 
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mitting  the  act  he  was  not  capable  of  Judging 
between  right  and  wrons. 

It  was  held  that  the  policy  was  void,  the  rule 
being  laid  down  in  effect  that  the  monl  condi- 
tion of  themindwas  immaterial;  and  if,  when  the 
act  was  done,  the  insured  knew  that  life  would 
be  thereby  destroyed  and  intended  it  to  be  so, 
the  poUcsy  is  violated  under  the  condition,  ^* 
thou^  the  insured  was  insane  at  the  time. 

Inlkan  v.  American  Mutual  Life  Insurance 
Company,  4  Allen,  96,  the  Supreme  Court  of 
Massachusetts  held  substantially  the  doctrine 
as  laid  down  in  Borradaile  y.  Munier,  eupra. 

In  8t,  Louie  Mutual  Lifelnewranoe  Company 
y.  Cfratee,  6  Bush,  268,  the  Supreme  Court  of 
Kentucky  were  divided  upon  the  question  of 
the  soundness  of  Borradaile  y.  Hunter,  but 
unanimously  agreed  that  where  the  suicide  was 
committed  during  an  uncontrollable  passion 
caused  by  intoxication  the  condition  was  broken 
and  the  policy  ayoided. 

In  a  more  recent  case  in  Massachusetts, 
Cooper  v.  Maeeachueette  Mutual  lAfe  Inturanee 
Company,  102  Mass.  227,  the  question  came 
again  before  the  court,  and  the  ruling  in  Bean 
y.  Americtm  Mutual  Ufe  Ineurance  uompany, 
eupra,  was  adhered  to.  The  proviso  in  the 
policy  is  that  it  shall  be  void  If  the  assured 
shall  die  by  suicide.  The  plaintiff  offered  to 
prove  that  the  assured  at  the  time  of  commit- 
ting the  act  of  self  destruction  was  insane. 
The  court  said:  "In  the  present  case  there  was 
no  offer  to  proye  madness  or  delirium,  or  that 
the  act  of  self  destruction  was  not  the  result  of 
the  wlQ  and  intention  of  the  party,  adapting 
the  means  to  the  end,  and  contemplating  the 
physical  nature  and  effects  of  the  act." 

The  earliest  case  in  New  York  is  that  of 
Breasted  y.  Fa/rmereLoan  db  IVuet  Company,  4 
Hill,  78.  The  policy  was  to  become  yoid  if 
the  assured  died  by  his  own  hand.  The  in- 
sured came  to  his  death  by  suicide  in  drowning 
himself  in  the  Hudson  Kiver.  Chief  Justice 
Nelson,  delivering  the  opinion  of  the  court, 
said:  "  Speakin?  legally,  also  .  .  .  self  de- 
struction by  a  fellow  being  bereft  of  reason  can 
with  no  more  propriety  to  ascribed  to  the  act 
of  his  own  hand  than  to  the  deadly  instrument 
that  may  have  been  used  for  the  purpose.  The 
drowning  of  Comfort  was  no  more  his  act,  in 
the  sense  of  the  law,  than  if  he  had  been  im- 
I)elled  by  irresistible  physical  power;  nor  is 
there  any  greater  reason  forexempting  the  com- 
pany from  the  risk  assumed  in  the  policy  than 
u  his  death  and  been  occasionea  bv  such 
means  .  .  .  Suicide  involves  the  deliberate 
termination  of  one's  existence  while  in  the  pos- 
session and  enjoyment  of  his  mental  faculties. 
Self  slaughter  b^  an  insane  man  or  lunatic  is 
not  an  act  of  suicide  within  the  meaning  of  the 
law"— and  dting  4  Bl  Com.  189;  1  Hale,  PL 
^C.  411,  412. 

This  case  was  modified,  if  not  oyerruled,  in 
Van  Zandt  v.  Mutual  Benefit  Life  Ineurance 
Company,  66  N.  T.  169,  where  it  was  held  that, 
under  a  condition  as  above,  the  only  exception 
to  the  condition  is  where  the  act  is  accidental 
or  involuntary;  that  to  take  a  case  out  of  the 
proviso  the  insured  must  have  been  so  mentally 
disordered  as  not  to  understand  that  the  act  he 
committed  would  cause  his  death,  or  he  must 
have  committed  it  under  the  influence  of  some 
insane  impluse  which  he  could  not  resist;  it  is 
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not  suffldent  that  his  mind  was  so  impaired 
that  he  was  not  conscious  of  the  moral  obliqui- 
ty of  the  act." 

In  the  later  cases  in  New  York  it  is  held 
that  the  words  "die  by  his  own  hand"  have  ref- 
erence to  an  Intelligent  voluntary  act,  and  not 
to  a  suicide  committed  by  a  party  in  a  state  of 
mental  derangement  so  great  that  the  act  of 
ecir  destruction  is  to  be  le^rded  as  wholly  in- 
voluntary. De  Gog&rza  v.  Kntekerboeker  L,  In$. 
Co.  65  3Sr.  T.  226;  Weed  v.  Mut  Ben,  L.  Ins,  Co. 
70  N.  Y.  561;  Newian  v.  Mut.  Bm.  L.  Ins.  Co. 
76  N.  Y.  426. 

The  Supreme  Court  of  Maine  in  Eastdbrook 
V.  Union  MiUucU  Life  Insurance  Company,  54 
]Maine,  224,  where  the  condition  of  the  policy 
was  that  if  he  ^ould  "die  by  his  own  hand 
and  the  Jury  found  that  the  self  destruction 
was  the  result  of  a  blind  and  irresistible  impluse 
over  which  the  will  had  no  control,  and  that 
self  destruction  was  not  an  act  of  volition/'  ap- 
proved Breasted  v.  Farmers  Loan  db  Trust  Com- 
pany, supra,  holding  that  suicide,  to  avoid  a 
policy  of  life  insurance,  must  be  a  criminal  act 
— one  done  with  an  evil  motive. 

The  leading  case  upon  the  subject  is  that  of 
Mutual  Life  Insurance  Company  v.  Terry,  82 
U.  S.  15  Wall.  580  [21  L.  ed.  236].  and  approv- 
ing what  had  been  known  as  the  New  York 
doctrine.  In  this  case  the  policy  was  to  be 
void  if  the  insured  should  die  by  his  own  hand. 
Mr.  Justice  Hunt,  after  a  full  review  of  the 
cases,  laid  down  the  rule  thus: 

"If  the  assured,  being  in  the  possession  of 
his  ordinary  reasoning  faculties,  from  anger, 
pride,  jealousy,  or  a  desire  to  escape  from  the 
iIIb  of  life,  intentionally  takes  his  own  life,  the 
proviso  attaches,  and  there  can  be  no  recovery. 
If  the  death  is  caused  by  the  voluntary  act  of 
the  assured,  he  knowing  and  intending  that  his 
death  shall  be  the  result  of  his  act,  but  when 
bis  reasoning  faculties  are  so  far  impaired  that 
be  is  not  able  to  understand  the  moral  char- 
acter, the  general  nature,  consequences  and 
effect  of  the  act  be  is  about  to  commit,  or  when 
he  is  impelled  thereto  by  an  insane  impulse 
which  he  has  not  the  power  to  resist,  such  death 
is  not  within  the  contemplation  of  the  parties  to 
the  contract  and  the  insurer  is  liable." 

This  rule  has  been  approved  by  subsequent 
cases  in  that  court:  Uharier  Oak  L.  Ins.  Go. 
V.  Bodd,  95  U.  S.  237  [24  L.  ed.  434];  Man- 
hattan L.  Ins.  Co.  V.  Broughion,  109  U.  8.  123 
[27  L.  ed.  879],  citing  and  approving  the  opin- 
ion of  Chief  Justice  Kelson  in  Breasted  v.  Far- 
mers Loan  di  Trust  Co.  supra. 

The  rule  laid  down  in  Mutual  Life  Insurance 
Company  v.  Terry,  82  U.  8.  15  Wall.  580  [21 
L.  ed.  236],  is  substantially  the  same  doctrme 
as  stated  by  this  court  in  John  Hancock  Mutual 
Life  Insurance  Company  v.  Moore,  supra. 

We  think  the  reasonable  rule  is  as  stated  by 
Mr.  Justice  Hunt  in  Mutual  Life  Insurance 
Company  v.  Terry,  supra:  "If  the  assured  be- 
ing in  possession  of  his  ordinary  reasoning 
faculties,  from  anger,  pride,  lealousy  or  a  de- 
sire to  escape  from  the  ills  of  life,  intentionally 
takes  his  own  life,  tiiie  proviso  attaches  and 
there  can  be  no  recovery.  If  the  death  is 
caused  by  the  voluntary  act  of  the  assur^  he 
knowing  and  intending  that  his  death  shall  be 
the  result  of  his  act,  but  when  his  reasoning 
faculties  are  sd  far  impaired  that  he  is  notable 
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to  understand  the  moral  character,  the  general 
nature,  consequences  and  effect  of  the  act  he  is 
about  to  commit,  or  when  he  is  impelled  there- 
to by  an  insane  impulse,  which  he  has  not  the 
power  to  resist,  such  death  is  not  within  the 
contemplation  of  the  parties  to  the  contract,  and 
the  insurer  is  Uable." 

This  doctrine  is  approved  and  followed  in 
express  terms,  or  in  substance,  in  Charter  Oak^ 
L.  Ins.  Co.  v.  Bodel,  95  U.  8.  282  [24  L.  ed. 
4831;  Manhattan  L.  Ins.  Go.  v.  Broughton,  109 
U.  8.  121  [27  L.  ed.  878];  Waters  v.  Conn.  Mut. 
L.  Ins.  Co.  2  Fed.  Rep.  892;  Moore  v.  Conn. 
Mut.  L.  Ins.  Co.  3  Fed.  Rep.  444  (U.  8.  C.  0. 
Eastern  District  Michigan);  Merritt  v.  Cotton 
States  L.  Ins.  Co.  55  Ga.  103;  Phillips  v.  Louisi- 
ana Eg,  L.  Ins,  Go.  26  La.  Ann.  404;  John  Han- 
cock Mut.  L.  Ins.  Go,  v.  Moore,  34  Mich.  41; 
Scheffer  v.  National  L.  Ins.  Co.  25  Minn.  584; 
Conn.  Mut.  L.  Ins.  Co.  v.  Groom,  86  Pa.  92; 
Eathau>ay  v.  National  L.  Ins.  Go.  48  Vt.  835. 

The  same  doctrine  in  substance  is  laid  down 
in  EastaJbrook  v.  Insurance  Company,  54  Maine, 
224,  approving  the  principal  cases. 

The  effect  of  this  doctrme  is  that,  in  order  to 
work  a  forfeiture  under  such  a  policy  on  the 
ground  of  self  destruction,  the  assured  must 
have  had  sufficient  mental  capacity  not  only  to 
understand  that  the  act  will  destroy  his  life, 
but  also  distinguish  its  moral  quality  and  con- 
sequences, the  ri£rbt  and  wrong  of  it,  and  must 
perform  the  act  not  under  any  uncontrolled 
impulse  resulting  from  insanity  but  voluntarily 
with  the  intent  to  end  his  life;  in  other  woras 
that  it  must  be  an  act  done  with  an  evU  motive. 

We  think  that  this  doctrine  is  supported  by 
the  great  preponderance  of  authority  in  this 
country  and  must  be  conceded  to  be  the  pre- 
vailing American  doctrine.  And  it  seems  to 
us  to  &  the  safer  and  more  reasonable  and  more 
consistent  doctrine.  It  agrees  with  the  general 
rule  as  to  the  excusatory  feature  of  insanity  in 
civil  as  well  as  in  criminal  cases.  It  also  oper- 
ates to  prevent  forfeiture,  which  is  a  favorite 
Srindple  of  an  enlightened  jurisprudence, 
for  can  it  have  any  injurious  effect,  since  in- 
surers may  always  frame  such  contracts  to  suit 
themselves,  and  may  if  they  choose  insert  ex- 
press stipulations  to  the  effect  that  insanity  shall 
not  in  any  case  prevent  an  avoidance  by  the 
suicide  of  the  assured. 

As  is  stated  in  a  note  to  Breasted  v.  Farmers 
Loan  d  Trust  Company,  8  N.  Y.  299,  59  Am. 
Dec.  494: 

"If  they  prefer,  for  the  purpose  of  getting 
custom,  to  omit  such  stipulations  and  to  leave 
the  matter  in  doubt,  the  doubt  ought  to  be  re- 
solved against  them,  li  the  assured  is  to  take 
the  sole  risk  of  his  becoming  insane  and  de- 
stroying his  life,  let  him  have  notice  of  the  fact 
by  having  it  clearly  'nominated  in  the  bond.' 
iuB  has  been  well  said  in  some  of  the  cases  re- 
ferred to,  insanity  is  as  much  a  disease  as  fever 
or  consumption;  and  upon  principle  there  is  no 
more  reason  why  an  insurance  of  one's  life 
should  not  be  an  insurance  against  death  from 
the  former  disease  than  against  death  from  the 
latter,  if  there  is  nothing  to  the  contrary  in  the 
policy." 

Policies  issued  by  some  life  insurance  com- 
panies contain  a  condition  or  provision  that  it 
shall  be  void  if  the  assured  shall  die  by  suicide, 
felonious  or  otherwise,  sane  or  insane;  others 
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pravidc,  if  the  assured  shall  die  by  suicide, 
sane  or  insane;  others  provide  for  an  avoidance 
if  the  assured  die  by  his  own  hand,  sane  or  in- 
sane; while  others  provide  tor  an  avoidance  if 
he  shall  die  by  his  own  act  and  intention,  sane 
or  insane. 

Buch  a  condition  expressed  in  any  of  these 
forms  covers  &jxj  case  of  voluntary  self  destruc- 
tion, and  no  kind  or  degree  of  insanity  will 
prevent  an  avoidance;  and  the  courts,  not  only 
in  England,  but  in  this  countrv,  have  almost 
universally  held  that  with  such  provisions  in 
policies  of  life  insurance  the  policies  are  void 
if  the  insured  comes  to  his  death  by  his  own 
hand.  Some  of  those  cases  are  cited  by  the 
learned  counsel  for  the  defendant  in  his  brief, 
OS  having  some  bearing  upon  the  question  now 
in  issue.  We  think  they  nave  no  bearing  upon 
the  case  where  no  such  proviso  is  found  in  the 
policy. 

Defendant's  counsel  seem  to  rel  v  to  some  ex- 
tent upon  the  ruling  of  this  court  in  Streeterv, 
Watem  Union  Mutual  L(fe  db  Accident  Bode- 
tVy  8  West.  Rep.  188,  reported  hi  81  N.  W. 
Reporter,  779,  as  bearing  upon  the  question 
whether  the  insured  came  to  his  death  in  this 
case  by  accidental  injuries. 

The  policy  in  that  case  contained  a  condition: 
"If  the  assured  shall  within  three  years  from 
the  date  of  this  policy  die  by  his  own  hand, 
sane  or  insane,  this  policy  shall  become  and  be 
null  and  void."  Within  the  three  years  from 
the  date  of  the  policy  the  insured  died  from 
the  effects  of  a  pistol  shot  wound  inflicted  upon 
himself. 

This  court  followed  the  ooinion  of  Mr,  Jtu- 
tiee  Davis  in  Bu/ehto  v.  Berkshire  Life  Ineuranee 
Company,  98  U.  8.  284  [28  L.  ed.  9181,  holding 
that  no  recovery  oould  be  had  upon  the  policy 
b^  reason  of  the  limitation  contained  in  the  pro- 
viso, "sane  or  insane."  After  quoting  from 
the  opinion  of  ifr.  Justice  Davis  it  was  said: 
"If  a  person  does  an  act  in  a  state  of  uncon- 
sciousness or  involuntarily,  whether  he  be  sane 
or  insane,  such  act  is  nothing  more  or  less 
than  accidental  and  would  not  operate  to  for- 
feit the  policy.  The  record  in  this  case  does 
not  disclose  such  a  state  of  facts.  There  was 
no  evidence  that  the  act  was  involuntary  or  tiiat 
Mower  was  not  conscious  when  he  inflicted  up- 
on himself  the  fatal  wound." 

The  policy  covers  aU  conscious  acts  of  the 
insured  tJJr  which  death  by  his  own  hand  is 
compassed  whether  be  was  at  the  time  sane  or 
insane.  If  the  act  was  done  for  the  purpose  of 
self  destruction  it  matters  not  that  the  insured 
had  no  conception  of  the  wrong  involved  in  its 
commission." 

Counsel  for  the  defendant  now  insists  that  if 
the  insured  was  insane  his  insanity  caused  his 
death  and  that  insanity  is  a  disease,  and  that 
the  question  remaining  and  upon  which  the 
court  must  pass  is.  Is  the  death  caused  by  the 
disease,  insanity,  and  accidental  death?  The 
policy  provides  "that  the  insurance  shall  not 
extend  to  any  bodily  injury  of  which  there 
shall  be  no  external  or  visible  sign,  nor  to  any 
bodily  injury  happening  directly  or  indirectly 
in  consequence  of  bodily  infirmities  or  disease, 
nor  to  anyone  except  when  the  injury  is  the 
proximate  and  sole  cause  of  the  disability  or 
peath." 

Is  insanity  a  disease?  The  learned  Dr.  Buck- 
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ham,  in  his  work  on  Insanity  in  its  Medico- 
Legal  Relations,  published  in  1883,  at  section 
28  says:  "We  think  sufficient  evidence  has  al- 
ready been  educed  to  show  that  insanity  is  a 
physical  and  not  a  mental  disease.  And  yet 
the  proof  par-excellence  remains  to  be  offered. 
We  nave  taken  considerable  trouble  to  acquaint 
ourselves  with  the  facts,  and  we  believe  that 
there  is  no  alienist  in  the  United  States  who 
believes  that  insanity  is  a  disease  of  the  mind." 
And  the  learned  doctor  offers  the  following  as 
a  definition  of  insanity:  "A  diseased  or  disor- 
dered condition  or  miuformation  of  the  physical 
organs  through  which  the  mind  receives  im- 
pressions or  manifests  its  operations,  by  which 
the  will  and  judgment  are  impaired  and  the 
conduct  rendered  irrational."  And  he  says: 
"As  a  corollary  we  offer,  insanity  being  the  re- 
sult of  physical  disease,  it  is  a  matter  of  fact  to 
be  determined  by  medical  experts,  and  not  a 
matter  of  law  to  be  decided  by  legal  decisions 
and  maxims." 

AgjreeinjB;  as  we  do  with  the  learned  doctor, 
that  insanity  is  a  physical  disease  and  a  ques- 
tion of  fact  for  determination  in  the  case,  let  us 
see  what  has  been  determined  by  the  jury,  be- 
fore considering  the  oropoeition  made  by  the 
counsel  for  the  defendant: 

The  jury  found  first,  that  the  insured  killed 
himself;  second,  that  he  did  not  know  at  the 
time  that  he  was  committing  an  act  which  must 
result  in  death;  third,  that  he  was  not  conscious 
of  what  he  was  doing;  fourth,  that  he  did  not 
intend  to  cut  his  throat  and  thereby  kill  himself; 
and  fifth,  that  at  the  time  he  did  cut  his  throat 
he  was  insane. 

Admitting  that  there  was  some  evidence  to 
go  to  the  jury  upon  these  questions,  and  that 
those  questions  have  been  properly  submitted 
to  them  by  the  court  upon  the  trial,  then  we 
are  asked  to  say  that,  insanity  being  a  disease, 
that  disease  was  the  proximate  cause  of  the 
death  of  the  insured,  and  that  he  did  not  come 
to  his  death  by  an  external  accidental  inlury 
within  the  meaning  of  the  terms  of  the  policy. 

In  Accident  Ineuranee  Company  of  North 
America  v.  Crandal,  120  U.  8.  580  [80  L.  ed. 
742],  a  policy  similar  in  form  and  conditions 
was  issued  based  upon  an  application,  in  sub- 
stance the  same  as  the  one  in  issue  here.  Mr, 
Justice  Gray,  delivering  the  opinion  of  the  court 
in  that  case,  said:  "The  single  question  co  be 
decided,  therefore,  is  whether  a  policy  of  in- 
surance against  'bodily  injuries  effected  through 
external,  acddentaland  violent  means,' and  oc- 
casioning death,  or  complete  disability  to  do 
business,  and  providing  that  'this  insurance 
shall  not  extend  to  death  or  disability  which 
may  have  been  caused  wholly  or  in  part  by 
bodily  infirmities  or  disease,  or  by  suicide  or 
self  inflicted  injuries,'  covers  a  death  by  hang- 
ing one's  self  while  insane. 

"The  decisions  upon  the  effect  of  a  policy  of 
life  insurance,  which  provides  that  it  shall  be 
void  if  the  assured  'shall  die  by  suicide,'  or 
'shall  die  by  his  own  hand,'go  far  towards  de- 
termining this  question.  This  court,  on  full 
consideration  of  the  conflicting  authorities  up- 
on that  subject,  has  repeatedly  and  uniformly 
held  that  Such  a  provision  not  containing  the 
words  ^sane  or  insane'  does  not  include  self  kill- 
ing by  an  insane  person,  whether  his  unsound- 
ness of  mind  is  such  as  to  prevent  him  from 
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understanding  the  physical  natare  and  conse- 
quences of  his  act  or  only  suoh  as  to  prevent 
him,  while  foreseeing  and  premeditating  its 
physical  consequences,  from  understanding  its 
moral  nature  and  aspect" — dimgMutuai  Life 
Insurance  Company  v.  Terry,  83  U.  8. 15  Wall. 
580  [21  L.  ed.  236],  and  other  cases  in  that 
court  since  that  time. 

'*In  this  state  of  the  law  there  can  be  no 
doubt,"  says  Justice  Gray,  "that  the  assured 
did  not  die  'by  suicide'  within  the  meaning  of 
this  policy;  and  the  same  reasons  are  conclu- 
sive against  holding  that  he  died  by  self-inflict- 
ed injuries.  If  'self  Killing,'  'suicide/  'dying  by 
his  own  hand'  cannot  be  predicated  of  an  insane 
person,  no  more  can  'self-inflicted  injuries/  for 
in  either  case  it  is  not  his  act.  Nor  does  the 
case  come  within  the  clause  which  provides 
that  the  insurance  shall  not  extend  to  'death  or 
disability,  which  ma^  have  been  caused  wholly 
or  in  part  by  bodily  mfirmities  or  disease.'  If 
insanity  could  be  considered  as  coming  within 
this  clause  it  would  be  doubtful,  to  say  the 
least,  whether  under  the  rule  of  the  law  of  in- 
surance which  attributes  an  injury  or  loss  to  its 
proximate  cause  only,  and  in  view  of  the  de- 
cisions in  similar  cases,  the  insanity  of  the  as- 
sured or  anything  but  the  act  of  hanging  him- 
self could  he  held  to  be  the  cause  of  his  death. 
"The  death  of  the  assured  not  having  been 
the  effect  of  any  cause  specified  in  the  proviso 
of  the  policy,  and  not  coming  within  any  war- 
ranty in  the  application,  the  question  recurs 
whether  it  is  within  the  general  words  of  the 
leading  sentence  of  the  {policy  by  which  he  is 
declaiid  to  be  insured  aeainst  bodily  injuries 
effected  through  external,  accidental  and  vio- 
lent means.  This  sentence  does  not,  like  the 
Eroviso,  speak  of  what  the  injury  'is  caused 
y,'  but  it  looks  only  to  the  means  by  which  it 
is  effected.  No  one  doubts  that  hanging  is  a 
violent  means  of  death.  As  it  affects  the  body 
from  without  it  is  external,  lust  as  suffocation 
from  drowning  was  held  to  be  in  the  Oases  of 
Tru6,  Beyrtolds,  and  Winsipear  above  cited. 
And  according  to  the  decisions  as  to  suicide 
under  policies  of  life  insurance  before  referred 
to,  it  cannot  when  done  by  an  insane  person  be 
held  to  be  other  than  accidental." 

Counsel  for  defendant  considering  this  case 
of  Accident  Insurance  Company  y.  Crandal, 
says  that  while  the  court  held  that  insane 
self  destruction  was  an  accidental  death  and 
seemed  to  be  of  the  opinion  that  insanity  was 
a  disease,  there  was  no  discussion  by  the  court 
of  the  question  whether  insanity  being  a  dis- 
ease would  not  preclude  insane  self  destruction 
being  an  accidental  death;  that  the  court  avoid- 
ed the  discussion  of  this  question  by  suggesting 
that  though  they  did  not  decide  that,  in  ac- 
cordance with  the  authorities  already  discussed, 
insanity  was  not  the  proximate  cause  of  the 
death,  and  decided  that  the  policy  did  not  ex- 
empt the  insurer  from  liability  for  a  death  of 
that  character;  that  this  was  an  evasion  of  the 
question  squarely  presented  to  the  court  for 
their  consideration ;  that  regardless  of  the  excep- 
tions in  the  policy  the  company  was  clearly  not 
liable  unless  the  death  was  accidental:  and  in 
deciding  the  case  the  court  was  bound  to  say 
either  that  death  was  not  caused  by  the  dis- 
ease, insanity,  or  that  death  so  cau»Ml  is  acci- 
dental death. 

8  L.  R.  A. 


We  think  that  the  court  in  that  case  held  that 
while  insanity  was  a  disease,  yet,  tiie  insured 
having  come  to  his  death  by  hanging,  though 
hy  his  own  hands,  met  with  an  accidental  death 
within  the  terms  of  the  policy. 

Counsel  for  defendant  asks.  What  does  ex- 
ternal mean?  Can  it  be  given  any  construction 
that  will  make  it  apply  to  violence  done  by  the 
insured  himself?  Does  it  refer  merely  to  the 
instrument  of  death?— and  sap:  '  'I  submit  that 
external  violence  is  that  coming  from  sources 
outside  of  the  insured.  Blackstone's  death  came 
about  through  internal  means.  That  it  was 
caused  by  his  own  hand  in  a  literal  if  not  in  a 
legal  sense;  that  his  hand  moved  in  obedience 
to  his  wHl,  however  darkened  his  will  may  be; 
that  it  was  not  involuntary;  that  he  was  not 
trying  to  do  something  else — ^therefore  the  in 
jury  was  not  external  or  accidental." 

We  do  not  agree  with  counsel  in  this  propo- 
sition. We  think  the  insured  came  to  his  death 
by  violent,  external,  accidental  injuries,  with- 
in the  meaning  of  this  policy. 

Without  gomg  over  tibe  reasons  brought  to 
bear  upon  the  questions  it  is  evident  that  the 
words  "died  by  suicide,"  "death  by  his  own 
hands,"  and  other  words  of  similar  import  are 
held  to  be  made  applicable  only  to  that  class  of 
cases  where  the  insured  comes  to  his  death  by  his 
own  voluntary  act.  These  questions  have  been 
settled  by  the  jury:  that  the  deceased  was  in- 
sane; that  he  took  his  own  life;  that  he  did  not 
intend  in  cutting  bis  throat  to  kill  himself;  and 
that  he  was  not  conscious  that  his  death  would 
be  occasioned  thereby. 

Let  us  suppose,  as  an  illustration,  that  A  and 
6  take  a  policy  of  like  terms  and  conditions  as 
the  one  in  suit,  based  upon  similar  applications, 
with  all  the  conditions  and  provisions  contained 
in  the  present  case,  and  during  the  lifetime  of 
each  of  those  policies  A  becomes  insane,  and 
while  so  insane,  with  a  pistol  shoots  and  kills  B 
and  in  the  same  moment  turns  the  pistol  and 
kills  himself.  No  one  would  question  but  that 
by  the  terms  and  conditions  of  B's  policy  he 
had  met  with  an  accidental,  external  and  vio- 
lent death,  and  the  company  would  be  held  li- 
able; that  the  case  came  within  the  provisions 
of  the  policy.  Yet  counsel  for  the  defendant 
contends  that  conceding  that  B  came  to  his 
death  by  accidental,  external  and  violent  in- 
juries, because  inflicted  by  the  hand  of  another, 
yet  A,  although  insane  and  wholly  unconscious 
of  the  act  of  killing,  not  by  force  of  his  own 
will  but  because  he  was  bereft  of  reason,  kills 
himself,  it  is  not  an  external  injury  and  acci- 
dental death  within  the  meaning  of  the  policy. 

We  think  in  a  case  of  that  kind  A'a  death 
was  as  much  an  external,  violent,  accidental 
death  as  was  the  death  of  B.  A  is  no  more  re- 
sponsible for  the  act  than  was  B.  It  was  in- 
voluntary. It  was  not  the  act  of  his  own  will; 
it  was  not  his  death  by  his  own  hand  in  legal 
contemplation;  but  he  came  to  his  death  at  the 
hand  oi  a  mad  man,  though  that  mad  man  was 
himself. 

We  think  that  the  defendant,  under  the  find- 
ing of  the  jury  in  this  case,  cannot  now  be  heard 
to  say  that  this  was  not  an  accidental  death  and 
an  external  injury  coming  within  the  terms  of 
thepolicy. 

We  find  cases  in  which  it  is  held  under  like 
policies,  where  one  becoming  insane  and  falling 
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Uu  wn  upon  a  railroad  track  and  ia  thereby  killed 
by  the  passing  of  a  train,  that  such  cases  come 
within  the  provisions  of  the  policy  and  the  com- 
pany would  be  liable. 

It  is  also  held  where,  one  being  insane  and 
through  his  insanity  has  placed  himself  in  a 
dangerous  position  where  he  would  not  have 
l)een  found  bad  he  been  in  his  right  mind,  and 
has  met  with  an  accidental  death  by  reason  of 
his  insanity,  that  the  company  is  liable  and  re- 
covery can  be  had.  That  where  one  in  a  fit  of 
insanity  involuntarily  falls  off  a  bridge  and  is 
killed,  or  falls  into  a  stream  and  is  drowned, 
this  being  involuntary,  the  company  is  liable. 

Tet,  counsel  say  that  these  classes  of  cases 
are  external  injuries,  injuries  producing  death 
of  the  insured  from  outside  causes,  and  for  that 
reason  the  company  may  be  held  liable. 

We  think  where  one  is  so  far  beside  himself, 
his  intellect  so  darkened  and  obscured  that  he 
may  be  neither  morally  nor  legally  responsible 
for  his  own  acts  and  conduct,  and  in  such  con- 
dition produces  his  own  death,  it  cannot  be  any 
more  said  to  be  his  act  than  though  the  act  had 
been  committed  by  another,  or  the  insured  had 
placed  himself  upon  some  dan^rous  height 
and  fallen  involuntarily  and  had  been  dashed 
to  pieces. 

Some  other  questions  are  raised  bv  the  rec- 
ord, but  we  do  not  deem  them  of  sufficient  im- 
portance to  discuss  them  here. 

We  think  the  case  was  fairly  submitted  to 
the  jury  by  the  court  and  fairly  tried.  The 
court  upon  this  question  of  insanity  of  the  de- 
ceased, instructed  the  jury: 

"But,  as  I  have  before  stated,  the  mere  fact 
that  a  man  kills  himself  does  not  of  itjself  estab- 
lish insanity.  A  man  may  do  that  by  reason, 
as  I  stated,  of  lack  of  courage  to  undertake  the 
work  which  his  life  seems  to  furnish  for  him; 
may  get  discouraged  and  feel  he  would  rather 
take  his  chances  in  the  life  to  come  than  here. 
And  if  in  that  spirit  he  determined  to  take  his 
own  life  that  would  not  be  the  taking  of  his 
life  under  the  condition  of  mind  which  the  law 
would  say  was  insanity.  If  you  believe  Mr. 
Blackstone  took  his  life  under  such  conditions, 
then  the  plaintiff  cannot  recover;  otherwise,  if 
you  belieye,  as  I  have  charged  you,  that  he  had 
no  power  to  do  it,  and  had  not  capacity  of  mind 
to  do  it,  then  the  plaintiff  would  be  entitled  to 
recover,  because,  as  I  have  instructed  you, 
death  under  such  circumstances  would  be  acci- 
dental." 

Some  question  is  raised  now  by  the  defend- 
ant that  tnere  was  proof  of  the  insanity  of  the 
deceased  some  twenty  years  before  ihe  time  of 
the  taking  out  of  the  present  policy.  Some  evi- 
dence wsjb  given  of  this  upon  the  trial. 

Defendant's  counsel  insists  that  this  was  a 
concealment  of  a  fact  from  the  insurance  com- 
pany at  the  time  of  the  application  in  the  pres- 
ent case.  This  objection  was  overruled  by  the 
court  below  and  we  think  very  properly,  under 
the  testimony  of  the  defendant's  own  agent,  I, 
Mr.  H.  E.  luch,  who  took  the  application  in 
the  present  case.  He  testified  that  he  remem- 
bered of  taking  the  application,  that  he  wrote 
the  body  of  it 

He  says  he  had  a  previous  talk  with  Mr. 
Blackstone  coming  across  on  the  Jackson 
Branch  from  Tecumseh  to  Adrian,  "And  we 
renewed  our  talk  in  regard  to  accident  insur- 
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ance  and  he  thought  he  could  not  afford  to  take 
80  much.  I  told  nim  he  could  make  it  in  two 
pa3rments,  pay  part  in  thirty  days  and  the  bal- 
ance in  sixty  days,  for  |5,000  and  |25  weekly 
indemnity.  H%  thought  he  would  be  able  to 
make  the  payment  in  that  way  and  said  he 
would  talk  with  his  wife  in  regard  to  it  and  see 
whether  she  thought  he  had  b3;ter  do  so.  He 
never  had  carried  any  he  said,  but  he  would 
come  in  and  see  me  before  he  left  town.  He 
came  in  afterwards  and  said  he  had  concluded 
to  take  a  policy.  I  took  out  the  application 
and  filled  it  out.  He  said  he  would  take  the 
amount  we  talked  of  and  I  asked  him  his  full 
name  and  who  the  beneficiary  would  be  and 
he  told  me.  I  asked  him  if  he  had  any  other 
accident  insurance  and  he  said  '  No,'  and  I 
drew  a  line  through  it  and  turned  to  him— he 
sat  opposite  my  desk — and  told  him  to  sian  on 
the  line — sign  his  name  in  full,  same  as  1  had 
written  it  in  the  heading.  He  did  so  and  I  took 
the  application  and  put  it  in  my  drawer." 

On  cross  examination  the  witness  said:  "  I 
didn't  notice  any  difference  in  him  than  in  any 
other  man  that  I  had  ever  solicited.  He  was 
as  well  informed  as  ordinary  men  I  talk  with 
on  the  same  8ubj|ect.  The  question  was  the 
amount  in  case  of  death  and  tne  amount  of  in- 
demnity; that  is  all  that  was  talked  over.  I 
should  say  he  was  an  ordinarily  informed  man. 
Not  more  than  ordinarily  well  informed,  as  you 
meet  them  in  soliciting  msurance." 

No  evidence  was  given  tendins^  to  prove  that 
Blackstone  was  not  sane  at  the  tune  of  the  tak- 
ing of  this  policy,  or  that  he  had  had  any 
trouble  mentally  for  a  period  of  twenty  years. 

The  court  in  its  direction  to  the  jury  excluded 
this  whole  question  and  told  the  Jury  that  it 
was  claimed  on  the  part  of  the  plaintiff,  who 
introduced  the  testimony,  that  it  tended  to  es- 
tablish the  fact  of  his  insanity  at  the  time  of 
committing  the  act. 

That  it  was  claimed  on  the  part  of  the  de- 
fendant that  it  tended  to  establish  that  he  was 
subject  to  mentad  disease  and  that  therefore  by 
the  terms  of  the  application  it  was  a  false  rep- 
resentation—that Blackstone  made  a  false  rep- 
resentation in  making  the  application,  as  re- 
gards that  fact.  But  the  court  said:  "Qen tie- 
men,  for  neither  of  these  purposes,  nor  for  any 
other  purpose  whatever  in  the  case,  shall  you 
consider  this  testimony." 

And  we  think  the  court  yery  properly  ex- 
cluded this  from  the  consideration  of  the  jury. 
We  need  not  discuss  the  other  questionB  raised. 

The  judgment  cf  the  Court  betote  mu$t  be  of* 
firmed,  with  eaets, 

Morse  and  OhampIiii»  JJ.,  concurred. 

Campbellt  /.,  concurring: 

I  have  had  great  doubts  whether  this  was 
enough  evidence  to  go  to  the  jury  on  the  ques- 
tion whether  when  Mr.  Blackstone  killed  him- 
self he  was  non  eompae  mentie.  But  I  am  dis- 
posed to  concur  in  the  view  that  there  was 
some  such  testimony,  and  that  therefore  the 
jury  could  act  on  it.  I  also  agree  that  suicide 
by  a  person  non  compos  does  not  come  within 
the  forfeiture  clause  of  the  policy. 

It  has  frequently  been  held  by  this  court  that 
such  unsoundness  is  a  question  of  fact,  and  not 
of  law.    I  do  not  therefore  think  it  necessary 
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to  discuss  the  theories  on  the  subject,  on  which  i  phraseology  than  from  the  essentials  of  the  con* 
some  confusion  exists  arising   more   out  of '  dition.    I  concur  in  the  result. 


SOUTH  CAROLINA  SUPREME  COURT. 


Eliza  Ann  OALLAHAM,  Appi., 

Mary  Jane  ROBINSON,  Bespt, 
Eliza  Ann  CALLAHAM,  Appt, 

V. 

Basil  CALLAHAM  et  al.,  BespU. 
(....8.  a .— ) 

1.  A  deTi«e  to  testator's  wife  will  bar  dower 
only  when  the  two  are  so  manifestly  repusrnant 
^at  tboy  cannot  stand  tosrether. 

2.  Where  test»tor»  mfterglviag  his  wife  a 
handsome  learacy  of  personalty^  gave 
her  for  life  or  wloowhood  the  homestead  and  land 
adJoininer«  conatituting  nearly  one  third  of  his 
real  estate,  in  number  of  acres,  and  gave  other 
lands  to  a  daughter  for  life,  and  after  her  death  to 
be  sold  by  the  executors  and  the  proceeds  divided 
among  her  children,  and  also  gave  the  proceeds 
of  other  lands,  which  were  to  be  sold  as  his  ex- 
ecutors might  think  best  for  the  best  interests 
of  the  children,  to  the  children  of  a  deceased  son, 
making  no  provision  for  dower  in  these  lands,  and 
naminer  the  wife  as  one  of  the  executors,  the  al- 
lowance of  dower  to  her  would  be  inconsistent 
with  the  will. 

(3fc7ver,  J.,  dtuentB.) 
(March  1, 1889.) 

APPEAL  by  demandant,  from  a  Judgment 
of  the  Common  Pleas  Circuit  Court  of 


Abbeville  County,  affirming  a  decree  of  the 
Probate  Court  dismissing  two  separate  pro- 
ceedings, instituted  to  establish  an  uleged  nght 
to  dower.    Affirmed. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Messrs.  Perrln  A  Gothran*  for  appellant: 

An  intent  to  exclude  the  dower  right  must 
be  demonstrated  by  express  words,  or  by  clear 
and  manifest  implication;  and  in  order  to  ex- 
clude that  right  the  instrument  must  contain 
some  provision  inconsistent  with  the  right  to 
demand  dower. 

Bail^  V.  Boyee,  4  Strobh.  Eq.  90;  Gordon  v. 
Stewns,  2  Hill,  Ch.  48;  Edtr  v.  Goldsmith,  22 
8.  C.  566. 

The  presumption  is  in  favor  of  the  widow 
taking  both  the  provisions  in  the  will  for  her 
and  her  dower.  Both  are  based  upon  good 
consideration,  independent  of  each  other. 

WkUdm  Y.Whiiden,  Riley,  Ch.  Cas.  206; 
Cunningham  v.  Shannon,  4  Rich.  Eq.  140. 

The  intention  to  exclude  the  right  to  dower 
must  be  derived  from  the  will  alone. 

MeGee  v.  Hall,  26  S.  C.  182;  Shdion  v.  8hd- 
Um,  20  8.  C.  566. 

A  devise  in  lieu  of  dower  is  the  price  put  by 
the  testator  himself  on  that  right. 

8cribner,  Dower,  496. 

The  test  \p  ascertain  the  repugnancy  between 
the  provisions  of  the  will  and  the  widow's  right 
to  dower  which  puts  her  to  her  election,  is  not 


NOTB.— JRiffhC  of  dower  iJi  widow. 

The  general  rule  thus  estabUshed  in  England  is 
fully  adopted  by  the  decisions  in  all  the  States 
where  the  common-law  dower,  or  a  legal  right 
analogous  thereto,  still  exists  not  essentially  altered 
by  statute.  1  Pom.  Eq.  Jur.  641;  Chapin  v.  Hill,  1 
R.  (I.  446;  Hall's  Oase,  1  Bland,  Ch.  203;  Collins  v. 
Carman,  5  Md.  503;  Wiseley  v.  Flndlay,  8  Band.  861; 
Ambler  v.  Norton,  4  Hen.  ft  M.  23, 44;  Higginbotham 
V.  Corn  well,  8  Gratt.  88;  Dixon  v.  McCue,14  Gratt.  640; 
Pickett  V.  Peay,  3  Brevard,  646;  Gk>rdon  v.  Stevens, 
2  HIU.  Cb.  46;  Brown  v.  Caldwell,  1  Speen,  Bq.  822; 
Snelgrove  v.  Snelgrove,  4  Deaaus.  274, 284;  Tooke 
v.  Hardeman,  7  Ga.  20;  Worthen  v.  Pearson,  88  Ga. 
885;  Wood  v.  Wood,  6  Paige,  697. 

The  right  of  dower  being  a  legal  right,  and  fa- 
vored by  the  courts,  the  wife  cannot  bb  deprived  of 
it  by  a  testamentary  disposition  in  her  favor,  in  the 
nature  of  a  jointure,  so  as  to  put  her  to  her  elec- 
tion, unless  the  testator  has  declared  the  same  to 
be  In  lieu  of  dower,  either  In  express  words  or  by 
necessary  Implication.  Church  v.  Bull,  2  Denlo, 
480;  Stewart  v.  McMartln,  6  Barb.  446;  Wood  v. 
Wood,  6  Paige.  606;  Tompkins  v.  Fonda,  4  Paige, 
448;  Reed  v.  Whitney,  7  Gray,  688. 

The  right  to  dower  is  a  title  paramount  to  that  of 
the  husband;  and  when  he  devises  the  land,  though 
without  any  qualifying  words,  an  exception  of  the 
wlfe^B  right  to  dower  Is  implied.  Havens  v.  Sack- 
ett,  15  N.  Y.  872;  1  Pom.  Eq.  Jur.  634. 

It  requires  a  strong,  unequivocal  expression  or 
indication  of  an  Intent  on  the  part  ox  the  testator 
to  bestow  the  entire  property,  and  not  simply  his 
own  interest  In  It.,  or  to  l)estow  the  property  freed 
from  its  incumbrances  and  charges,  in  order  to 


raise  the  necessity  for  an  election.  Vernon  v.  Ver- 
non, 63  N.  Y.  861;  Lefevre  v.  Lefevre,  60  N.  Y.  434; 
Reed  v.  Dlckerman,  12  Pick.  146;  Morrison  v.  Bow- 
man, 20  Cal.  337, 848;  Peck  v.  Brummaglm,  81  CaL 
440,  447;  De  Godey  v.  Godey,  80  Cal.  157, 164;  Re  Bu- 
chanan*s  Estate,  8  Cal.  607:  Beard  v.  Knox.  6  Cal.  252; 
Burton  v.  Lies,  21  Cal.  01;  Be  Silvey's  Estate,  42 
Cat  211;  1  Pom.  Eq.  Jur.  533. 

Provision  in  wiU  in  lieu  of  dower. 

Under  the  statute,  where  there  is  a  provision  in 
the  will  for  the  widow,  the  will  is  to  be  regarded 
as  disposing  of  the  dower  estate,  unless  the  con- 
trary clearly  appears.  Corry  v.  Lamb.  10  West. 
Bep.  478, 46  Ohio  St.  208. 

A.  devise  of  land  in  lieu  of  dower,  authorizing  the 
wife  to  sell  the  land  and  convert  the  avails  to  her 
own  benefit,  and  also  bequeathing  specific  stock 
and  chattel  property  during  her  life,  and  at  her 
death  aU  the  property  unexpended  to  go  to  testa- 
tor's two  sojis  and  their  heirs  and  asslgos— made 
the  widow  a  legatee  for  life  of  the  specific  stock 
and  chattel  property,  with  remainder  over  to  the 
sons.  Walker  v.  Pritchard,  10  West.  Rep.  142, 121 
111.221. 

A  provision  that  a  widow  take  about  two  thirds 
of  the  entire  income  of  the  personalty,  and  the  use 
of  nearly  half  of  the  realty,  is  in  lieu  of  dower. 
Anthony  v.  Anthony,  6  New  Bug.  Rep.  41,  65  Conn. 
256. 

Where  a  provision  in  a  will  is  declared  to  be  in 
lieu  of  any  other  interests  which  widow  might 
have  in  testator^s  estate,  the  declaration  is  a  con- 
dition in  her  acceptance  of  the  provision  made  for 
her;  and  her  election  to  take  under  the  will  is. 
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See  also  3  L.  R.  A.  447;  6  L.  R.  A.  371. 
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ihe  dmple  fact  that  a  provision  is  made  for  her 
in  the  will. 

Hair  v.  Ooldsmith,  9upra;  Cunningham  y. 
Shannon^  4  Rich.  £q.  145. 

Nor  is  it  because  the  assessment  of  dower 
will  reduce  the  interest  of  the  other  beneficiaries 
under  the  will. 

Whilden  v.  Whilden,  tupra;  Braxton  y. 
Freeman,  6  Rich.  L.  87. 

Dispodtionb  of  real  property  to  others  in  the 
will  are  supposed  to  be  maae  subject  to  the 
widow's  right  of  dower. 

Whilden  y.  Whilden,  mipra;  Gordon  y.  Stetene. 
2  Hill,  Ch.  49;  Ounningham  y.  &i4inncn,  4 
Rich.  Eq.  140,  141. 

The  intent  is  not  manifested  by  the  amount 
of  the  provision. 

Braxton  v.  Freeman,  ntpra. 

The  test  is:  Is  there  a  clear  repugnancy  be- 
tween the  two  claims?  If  so,  both  cannot  stand ; 
but  the  widow  must  elect  between  them. 

Bailey  v.  Boyee,  and  Edir  v.  Goldemith,  mi- 
pra; Shaffer  v.  Shaffer,  16  S.  C.  626;  Oaeton  v. 
Caeton,  2  Rich.  Eq.  1;  Cunningham  y.  Shan- 
non,  4  Rich.  £q.  1(H);  Wilson  v.  Hayne,  Cheves, 
£q.  89;  Birmingham  y.  Kirtoan,  2  Sch.  &Lef. 
4^,454. 

In  the  case  at  bar  the  devise  to  the  wife  was 
by  metes  and  bounds,  as  were  also  the  devises 
to  the  other  beneficiaries.  Her  right  of  dower 
is  well  defined  in  each  s^Mrate  tract. 

Shelton  v.  Shelton,  20  6.  C.  667. 

Meesre,  Benet  A  Cmmmi  for  respondents. 

McGowan*  /.,  delivered  the  opinion  of  the 
court: 

Basil  Callaham,  8r.,  departed  this  life  on 
June  6,  1887.    He  left  a  widow  Eliza  A.  Cal- 


laham  (the  demandant)  and,  by  a  former  mar^ 
riage,  a  daughter  Mary  J.,  wife  of  Hugh  Rob- 
inson, and  three  children  of  a  predeceased  fon, 
John  W.  Callaham  (Carrie  Chapman,  Basil 
Callaham,  Jr.,  and  Julia  Callaham). 

The  lands  of  the  deceased  consisted  of  several 
small  tracts  as  follows: 

(1)  The  home  pUice  186  acres;  (2)  the  Burton 
place  adjoining  the  homestead,  thirty  acres; 
(8)  Scuddv  tract,  now  Lowndsville,  269  acres; 
(4)  part  of  the  Stuckey  tract,  104  acres;  (6)  the 
Shaw  parcel,  sixty  acres;  and  (6)  Haddon  tract, 
126  acres, — making  in  the  ag^gate  about  774 
acres. 

By  his  last  will  and  testament,  which  is  in 
the  brief,  he  provided  as  follows: 

First,  after  making  a  handsome  bequest  to 
his  wife  of  such  personal  property  as  was  nec- 
essary to  make  her  comfortable,  ne  devised  his 
lands  as  follows: 

**  I  give  and  bequeath  to  my  beloved  wife, 
Eliza  A.  Callaham,  my  home  tract  of  land  con- 
taining 186  acres,  also  a  tract  of  land  adjoining 
known  as  the  '  Burton '  tract,  containing  about 
thirty  acres,  to  have  and  to  hold,  to  use  and  {pos- 
sess during  her  natural  life  or  widowhood;  but 
in  the  event  that  she  should  many,  or  if  she 
lives  single  tmtil  she  dies,  in  either  case  it  is 
my  will  that  the  above  named  land  be  sold  by 
m^  executors  .  .  .  andthe  proceeds  of  the  sale 
01  the  land  be  divided  in  the  following  manner: 
one  third  to  her  or  her  heirs,  one  UiSd  to  the 
children  of  my  son  John  William  Callaham, 
now  dead,  and  one  third  to  my  daughter  Mary 
Jane  Robinson,  or  if  she  be  dead  to  her  chil- 
dren that  may  be  living,  all  to  diare  and  share 
aUke." 

The  testator  gave  to  the  children  of  John  W.» 


In  legal  effect,  an  abandonment  of  all  other  dalms 
Efrainst  the  estate,  indndJoff  that  under  seodon 
2209,  Revtaed  Statutes  ItfSL  Langley  v.  Mayhew,  8 
West  Bep.  728, 107  Ind.  108. 

A  mere  devise  by  which  a  husband  seeks  at  his 
death  to  deny  his  widow  the  share  of  his  personalty 
which  the  law  aflsijnis  to  her  will  be  ineffectual 
against  her.  Babbitt  v.  Gaither,  7  Gent.  Bep.  882, 
97Md.0i. 

Under  the  HasBaohusetts  Statute,  when  a  widow 
accepts  the  provision  of  the  will,  she  is  not  enti- 
tled tx)  dower,  unless  intention  plainly  appears;  fail- 
ure to  waive  proyision  of  will  operates  as  accept- 
ance in  lieu  of  dower.  Borden  v.  Jenks,  1  New 
Bng.  Bep.  70S,  140  Mass.  682. 

Agreement  by  an  infant  to  accept  a  pecuniary 
consideration  in  lieu  of  dower  is  not  a  bar  to  a 
claim  of  dower;  but  an  infant  cannot  claim  dower 
and  enforce  payment  of  the  note  given  to  secure 
such  consideration.  Drew  v.  Drew,  1  Gent.  Bep.  (Kl, 
40N.J.  Eq.458.  — 

A  widow  has  a  right  to  priority  in  the  payment 
of  a  legacy  in  consideration  of  relinquidiing  dower; 
but  when  she  has  no  dower  right— asi  where  there 
has  been  a  settlement  in  lieu— she  has  no  preced- 
ence.  Borden  v.  Jenks,  aupra. 

When  put  to  hereUetUm. 

Where  the  provisions  of  a  will  manifest  a  clear 
and  unequiyocal  intention  on  the  part  of  the  testa- 
tor to  bar  his  wif  e*s  dower,  it  is  sufficient,  without 
express  words,  to  put  her  to  her  election  between 
the  provision  made  for  her  in  the  will  and  that 
made  for  her  by  law.  Brokaw  v.  Brokaw,  4  Gent. 
Bep.848,41N.  J.  Eq.aOL 

Where  a  specific  provision  by  the  testator  in  his 
will,  for  his  wife,  is  inconsistent  with  a  right  in  the 
8  L.  R.  A. 


widow  to  demand  a  ttiird  of  the  land  to  be  set  off 
to  her,  she  must  make  her  election,  though  the  tei^ 
tator  does  not  in  terms  declare  that  such  provision 
is  to  be  taken  by  her  in  lieu  of  dower.  Young  y. 
Boyd,  64  How.  Pr.  2L6;  Gole  v.  Gole,  2  How.  Pr.  N. 
S.  S17.  See  Gibson  y.  Gibson,  17  Bng.  L.  ft  Eq.  849; 
Ellis  V.  Lewis,  8  Hare,  818. 

The  only  sufBcient  and  adequate  demonstration, 
which,  in  the  absence  of  express  words,  wiU  put 
the  widow  to  her  election,  is  a  clear  incompatibility, 
arising  on  the  face  of  the  wiU,  between  a  claim  of 
dower  and  cfaim  to  the  benefit  given  by  the  wilL 
Konyalinka  v.  Schlegel,  6  Gent.  Bep.  7V,  104  K.  YJ80: 
Jackson  v.  Churchill,  7  Gow.  287;  Adsit  y.  Adsit,  2 
Johns.  Gh.  448;  Havens  v.  Havens,  1  Sandf  .  Ch.  828; 
Lewis  V.  Smith,  9  N.  Y.  612;  Stewart  v.  McMartln,  5 
Barb.  446;  Gtordon  v.  Stevens,  2  Hfll,  Ch.  (S.  G.)  46; 
Warren  v.  Morris,  4  Del.  Ch.  289;  Pratt  y.  Douglas, 
88  N.  J.  Eq.J686;  Wright  v.  West,  2  Lea  (Tenn.)  78; 
O'Brien  v.  Elliot,  16  Mame,  126 ;  1  Pom.  Eq.  Jur. 
538,  640,  666;  Sanford  v.  Jackson,  ID  Paige,  286; 
Church  y.  Bull,  6  Hill,  206,  2  Denio,  480;  Fuller  v. 
Yates,  8  Paige,  825;  Wood  v.  Wood,  6  Paige,  606; 
Larrabee  v.  Van  Alstyne,  1  Johns,  dfff;  Van  Orden 
V.  Van  Orden,  10  Johns.  80:  Tobias  v.  Ketchum, 
82  N.  Y.  826;  Holdich  y.  Holdlch,  2  Youngeft  G.  Ch. 
18;  1  Boper,  Husb.  &  W.  576;  4  Kent,  Com.  58;  1  Pom. 
Eq.  Jur.  §§  189, 488, 498, 560;  Morrison  y.  Bowman,  29 
Gal.  847;  Payne  v.  Payne,  18  Cal.  291;  Be  Silvey's  Es- 
tate, 42  ObI.  210;  1  Jarm.  Wills,  466  (Band.  ed.  Id.  20): 
2  Spence,  Eq.  Jur.  606;  Dummer  y.  Pitcher,  2  MyL  ft 
K.  282;  1  Lead.  Gas.  Eq.  514  (846);  HamQton  v.  Buck- 
waiter,  2  Yeates,  389;  Evans  v.  Webb.  1  Yeates,  424; 
Pickett  V.  Peay,  8  Brev.  646;  White  v.  White,  16  N. 
J.  L.  202:  Whilden  v.  Whilden,  Blley,  Gb.  Gas.  iS.  C> 
206;  Herbert  v.  Wren,  11 U.  S.  7  Cranch,  878  (8  L.  ed. 
877);  Couch  v.  Stratton,  4  Ves.  Jr.  891:  Swaino  v.  Per- 
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the  "Scaddy^  place,  d60  acres,  to  be  sold  at  such 
time  and  in  such  manner  as  his  executors  might 
think  for  the  best  interest  of  the  children,  the 
proceeds'to  be  equaUy  divided  among  the  chil- 
dren, fdl  to  share  and  share  alike.  He  also  gave 
to  Mrs.  Robinson  three  small  tracts,  the  Stuck- 
ey  parcel,  104  acres;  the  Shaw  parcel,  sixty 
acres;  and  the  Haddon  tract.  125  acres,  dur- 
ing her  natural  life;  and  at  her  death  to  be  sold 
by  the  executors,  and  the  proceeds  equally  di- 
vided between  her  children,share  and  share 
alike. 

The  will  directed  that  the  remainder,  if  any, 
should  be  equally  divided  between  the  children 
of  John  and  Mrs.  Robinson. 

The  widow,  Eliza  A.,  was  named  one  of  the 
executors  and  qualified  as  such.  She  accepted 
the  provisions  of  the  will  in  her  favor,  and  aiter- 
wards  histitutcd  these  proceedings  in  the  Pro- 
bate Court  of  Abbeville— one  case  against  the 
children  of  John  W.,  deceased,  and  the  other 
against  Mary  J.  Robinson— demanding  dower 
in  all  the  lands  of  which  her  husband  died 
seised  and  possessed,  except  what  was  given  to 
herself. 

The  Probate  Judge,  after  argument,  held  that 
although  the  testator  did  not  expressly  declare 
that  the  provision  made  for  his  wife  was  in  lieu 
and  bar  of  dower,  the  whole  will,  properly  con- 
strued, shows  that  such  was  his  intention,  its 
provisions  being  manifestly  inconsistent  with 
the  claim  of  dower  in  the  lands  devised  to  the 
children  of  John  W.  and  to  Mrs.  Robinson — 
citing  the  case  of  Hair  v.  Goldsmith,  22  S.  0. 
566,  with  the  remark  that  as  to  the  intention  of 
the  testator  "That  case  was  not  as  strong  as 
this."  He  dismissed  both  cases;  the  demand- 
ant appealed  to  the  court  of  common  pleas  and 
Judge  Wallace  affirmed  the  decree  and  aismissed 
the  appeal. 


The  case  is  now  before  us  on  appeal,  upon 
the  following  exceptions:— 

"  1.  That  the  Probate  Judge  erred  in  admit- 
ting the  appraise  bill  of  the  estate  of  Basil  Cal- 
laham, deceased,  in  evidence. 

"  2.  In  holding  that  the  claim  of  dower  is 
manifestly  repugnant  to  the  intention  of  the  tes- 
tator. 

"8.  In  holding  that  the  provision  made  for 
the  widow  in  the  will  was  in  lieu  and  bar  of 
dower. 

"4.  In  dismissing  demandant's  petitions. 

"  5.  In  holding  it  to  be  apparently  true  that 
the  bequest  to  petitioner  is  greater  than  she 
would  have  received  if  testator  had  died  intes- 
tate. 

**  6.  In  holding  that  this  is  a  case  where  the 
widow  was  called  upon  to  make  her  election. 

"7.  In  stating  that  the  devise  to  Mrs.  Rob- 
inson was  191  acres;  whereas,  the  will  devises 
to  her  289  acres,"  etc. 

As  to  the  last  exception  we  think  there  must 
be  some  mistake,  as  we  have  not  been  able  to 
find  in  the  case  any  such  statement  as  that  at- 
tributed to  the  Probate  Judge,  in  reference  to 
the  number  of  acres  devised  to  Mrs.  Robinson. 

It  seems  that  the  record  of  administration  of 
the  testator's  estate,  in  the  office,  was  consid- 
ered by  the  Probate  Judge  to  be  in  evidence, 
showing  that  the  demandant  had  accepted  and 
taken  possession  of  the  provision  made  for  her 
by  the  will,  including  also  the  appraisement  of 
the  property  of  the  estate,  from  which  it  ap- 
peared that  the  value  of  the  lands  given  to  the 
three  devisees  (the  children  of  John  W.  repre- 
senting their  father)  were  about  equal — the  val- 
ue of  the  widow's  share  being  slighliv  greater 
than  that  of  either  of  the  chiMren.  But  it  no- 
where appears  that  the  Probate  Judge  rested 
his  decision  on  that  evidence,  but,  on  the  Con- 


ine, 5  Johns.  Ch,  488;  Jones  v.  Powell,  6  Johns.  Gh. 
194;  Maddisonv.  Chapman,  1  Johns.  &  H.  470;  Win- 
tour  v.  aifton,  8  De  G.  M.  ft  G.  641,  660;  Padbury  v. 
Clark,  2  Macn.  ft  G.  296;  Shuttlewortb  v.  Greaves,  4 
My.  ftCr.  86;  Stephens  v.  Stephens,  1  De  G.  ft  J.  62; 
Wilkinson  v.  Dent,  L.  R.  6  Cb.  889;  Grissell  v.  Swln- 
hoe,  L.  R.  7  Bq.  291;  Lefevre  v.  Lefevre,  69  N.  Y.435; 
Beed  v.  Dickerman,  12  Piok.  146;  Be  Buchanan's  Es- 
tate, 8  Gal.  607;  Beard  v.  Knox,  6  OaL  252;  Burton  v. 
Lies,  21  CaL  91. 

The  provisions  of  the  will,  or  some  of  them, 
must  be  absolutely  inconsistent  with  her  claim  of 
dower;  so  that  the  intention  of  the  testator  will  be 
defeated,  as  to  some  part  of  the  property  devised  or 
bequeathed  to  others,  if  she  takes  her  dower  as  well 
as  the  provisions  made  for  her  in  the  wilL  Wright 
V.  Jones,  2  West.  Rep.  864,  105  Ind.  17;  Lewis  v. 
Smith,  9  N.  Y.  617, 12  Legal  Obs.  199;  Van  Arsdale  v. 
Van  Arsdale,  26  N.  J.  L.  416:  Freeland  v.  Mande- 
ville,  28  N.  J.  Eq.  664;  Havens  v.  Havens,  1  Sandf. 
Ch.888. 

Where  the  will  gives  to  the  trustees  the  manage- 
ment of  the  estate,  and  directs  them  to  make  such 
repairs  as  they  may  deem  necessary,  such  a  pro- 
vision is  inconsistent  with  the  existence  of  the  right 
to  dower.  Wright  v.  Jones,  2  West.  Bep.  855,  105 
Ind.  17. 

When  a  testator  makes  a  win,  making  provision 
therein  for  his  widow,  and  the  widow  does  not  sig- 
nify her  dissent  thereto  in  the  circuit  or  county 
court  of  the  county  wherein  she  resides,  at  any 
time  within  one  year  after  the  probate  of  such  will, 
she  forfeits  all  right  to  dower  in  the  testator*8 
estate.   Wilson  v.  Fridenberg,  21  Fla.  886. 

SKRA. 


When  not  put  to  her  eieetion. 

If  her  acceptance  of  his  bounty  be  not  repugnant 
to  the  provisions  of  the  will,  she  might  accept  the 
donation  without  the  surrender  of  her  right  to  the 
community  estate.  Morrison  v.  Bowman,  20  CaL 
848. 

A  devise  to  the  widow  of  a  certain  portion  of  the 
real  and  personal  estate,  or  either,  for  her  life,  and 
a  devise  of  the  rest  of  the  lands  to  third  persons, 
does  not  raise  a  case  for  an  election  between 
the  testamentary  gift  and  dower  in  the  residue. 
Loucks  V.  Churchill,  7  Cow.  287;  1  Pom.  Eq.  Jur. 
646. 

Where  a  testator  by  his  last  will  and  testament  di- 
rected that,  on  his  youngest  child  coming  of  age, 
one  third  part  of  his  estate  should  be  <wt  apart  and 
invested  for  the  use  of  his  wife  during  her  life,  and 
at  her  death  it  was  to  be  divided  among  his  chil- 
dren, the  widow  was  not  bound  to  elect  between 
her  dower  and  the  provision  made  for  her  by  the 
win,  but  was  entitled  to  both.  Mills  v.  3£11]8,  28 
Barb.  466. 

A  devise  of  a  certain  portion  of  the  testator's 
lands,  or  of  all  his  lands,  to  his  widow  for  her  life, 
or  during  widowhood,  is  not  inconsistent  with  her 
claim  of  dower  in  the  lands  thus  devised  to  her  for 
Uf  e;  she  can  accept  the  testamentary  estate  and  also 
assert,  if  needful,  her  dower  right  therein.  Met- 
teer  v.  Wiley,  84  Iowa,  214, 1  Pom.  Bq.  Jur.  546. 

The  doctrine  of  election  is  the  same  when  applied 
to  a  widow  claiming  a  devise,  under  the  will  of  her 
husband,  as  it  is  when  applied  to  any  other  devisee 
inthewilL    Leonard  v.  Steele,  4  Barb.  22. 

A  widow  is  not  put  to  her  election  between  dow* 
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trary,  upon  the  provisioDS  of  the  will  itself, 
considered  as  a  whole. 

The  right  to  dower  is  undoubtedly  a  clear  le- 
gal right,  but  it  is  peculiar  in  this,  that  it  is  in- 
choate until  the  husband's  death.  While  it  is 
beyond  the  control  of  the  husband,  he  may  give 
property  as  a  substitute  for  it,  which,  if  ac- 
cepted, bars  the  right.  If  the  testator  express- 
ly declares  that  a  provision  for  his  wife  is  in- 
tended to  be  'in  lieu  and  bar"  of  her  dower  in 
his  lands,  there  can  be  no  diflSculty,  for  a  case 
of  election  has  been  created ;  and  the  widow 
may  take  the  provision  made  for  her  or  dower, 
but  not  both.  When,  however,  there  is  no 
such  express  declaration,  the  intention  can  only 
be  reached  by  construction;  and  as  that  must 
depend  upon  the  peculiar  provisions  of  each 
will,  there  has  been  much  discussion,  and  pos- 
sibly some  difference  of  opinion,  as  to  what  is 
necessary  to  exclude  the  iifi'ht 

While  each  case  must  be  decided  upon  its  own 
facts,  we  think  the  proper  rule  to  be  observed 
in  determining  the  question  was  stated  by  the 
Chief  Justice  In  the  case  of  Hair  v.  Ooldsmtth, 
22  8.  C.  566,  cited  both  by  the  Probate  and 
Circuit  Judge.    He  said: 

"There  is  no  express  declaration,  in  this  will, 
that  the  devise  to  his  wife  was  in  lieu  and  bar 
of  dower.  The  question  then  is  presented. 
Did  the  testator  intend  this  devise  as  such  bar? 
This  must  be  determined  by  the  fact  whether 
the  two  are  so  manifestly  repugnant  that  they 
cannot  stand  together.  This  being  determined 
the  intention  of  the  testator  is  reached  and  must 
govern,"  etc. 

Now  applying  this  principle,  how  does  this 
case  stand?  It  seems  to  us  Uiat  the  provisions 
of  the  will,  considered  together,  show  that  the 


testator  had  in  his  mind  a  settled  scheme  for  the 
division  of  his  property  among  bis  wife  and 
two  children,  which  was  based  on  the  view  (as 
he  was  providing  a  substitute  for  the  dower) 
that  he  had  the  absolute  right  to  dispose  of  the 
property  as  his  own—  the  whole  interest  in  it — 
without  taking  further  account  of  his  wife's 
inchoate  right  to  dower  in  his  lands;  and  this 
being  the  case,  the  operation  of  such  right  now 
would  inevitably  derange  and  destroy  that 
scheme,  bv  increasing  the  share  he  intended 
for  his  winow,  and  reducing  those  he  intended 
for  his  children  respectively. 

It  will  be  observed  that  the  testator  disposed 
of,  by  his  will,  several  small  tracts  of  land,  ag- 
gregating in  quantity  about  774  acres.  The 
tnird  of  this  (the  full  extent  of  the  dower  inter- 
est) would  be  about  258  acres.  The  will  shows 
that,  beside  a  handsome  legacy  of  personalty, 
the  testator  'gave  his  wife  the  homestead  and 
the  little  ''Burton  phice"  adjoining  (216  acres), 
which,  of  course,  carried  the  improvements  on 
the  homestead.  This  was  given  for  life  or 
widowhood.  If  she  married  again,  or  at  her 
death  without  marriage — ^in  either  case  the  lands 
were  to  be  sold  and  Uie  proceeds  distributed, 
one  third  to  her  or  her  hehrs  forever,  and  the 
same  to  each  of  his  children.  Is  it  not  quite 
clear,  without  any  reference  to  extrinsic  evi- 
dence, that  this  provision  alone,  nearly  one 
third  in  mere  acres,  was  at  least  equal  in  value 
to  her  dower  interest?  And  if  so,  does  not  the 
character  of  the  property  given  (the  homestead), 
as  well  as  the  manner  in  which  it  was  given, 
indicate  unmistakably  that  he  intended  the 
provision  to  be  a  substitute  for  and  in  lieu  and 
CMur  of  her  legal  right  to  dower  in  his  lands? 
We  cannot  doubt  it 


er  and  a  provisioQ  made  for  her  in  her  husband^s 
will,  except  by  express  words,  or  by  a  dear  Inoom- 
patibility  arisiDfir  on  the  face  of  the  will  between  a 
claim  of  dower  and  a  claim  to  the  benefit  erlven  by 
the  will.  Konvalinka  v.  Sohleffel,  6  Cent.  Rep.  78, 
104  N.  Y.  126. 

A  widow  may  take  her  dower,  notwUhstandlng 
she  also  takes  other  real  estate  devised  to  her  in 
the  will  of  her  deceased  husband,  unless  there  be 
an  express  provision  In  the  will  to  the  contrary,  or 
the  claim  for  dower  be  inoonsistent  with  and  will 
defeat  some  provision  of  the  wllL  Daugherty  v. 
Daugherty,  69  Iowa,  077. 

A  devise  by  a  testator  of  all  his  lands  to  his  execu- 
tors, with  power  and  direction  to  sell  them,  and  to 
divide  their  proceeds  equally  amongr  his  wife  and 
children,  does  not  put  the  widow  to  her  election; 
and  is  not  inconsistent  with  her  riffht  of  dower. 
Konvalinka  v.  Schlegei,  supra. 

Where  testator  devises  no  real  estate  to  his  wife, 
but  makes  a  bequest  of  personalty,  voluntarily  and 
unconditional,  she  Is  not  required  to  renounce  the 
provisions  of  the  will  or  make  an  election,  in  order 
to  be  endowed  of  his  real  estate.  Martien  v.  Nor^ 
rls,  8  West.  Rep.  880, 91  Mo.  465. 

Where  a  testator  bequeaths  all  his  property  ab- 
solutely to  his  widow,  she  need  not  file  her  election 
to  take  under  the  will,  in  order  so  to  take.  Bulfer 
V.  Willlgrod,  71  Iowa,  680. 


Effect  of  her  dection, 

A  widow,  electinffr  to  talce  the  provision  for  her  in 
a  will,  will  be  barred  of  dower,  unless  it  plainly  ap- 
pears she  should  have  such  provision  in  addition  to 
her  dower.    Oorry  v.  Lamb,  10  West.  Rep.  476,  46 ' 
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Ohio  Bt.  208;  Snook  v.  Snook,  10  Gent.  Rep.  428,  48 
N.J.Eq.ia8. 

Where  a  widow  elected  to  take  the  provision 
made  for  her  by  law,  instead  of  that  made  In  the 
will,  the  portions  of  the  estate  to  which  she  would 
become  entitled  by  reason  of  her  election  would 
be  segregated  from  the  estate,  and  the  income 
thereof  would  no  longer  be  paid  to  the  beneficiaries 
named  in  the  will.    Ford  v.  Ford,  70  Wis.  19. 

By  her  acceptance  she  consents  that  the  rents  and 
profits  of  one  third  of  the  land,  whidi  would  have 
been  hers  in  severalty,  should  become  a  part  of  the 
general  fund  for  the  purposes  named  in  the  will; 
and  the  rents  and  profits  cannot  be  reached  by  a 
personal  Judgment  against  her.  Anderson  v.  Ciist. 
12  West.  Rep.  641, 118  Ind.  66. 

Where  a  widow  elects  to  take  her  distributive 
share  under  the  law,  instead  of  a  bequest  to  her  for 
life,  with  remainder  to  another,  the  latter  is  en- 
titled to  payment  immediately,  and  is  not  post- 
poned to  the  time  of  her  death.  C^pron  v.  Qipron, 
(D.  C.)  12  Gent.  Rep.  48. 

That  a  widow  must  elect  between  the  legacy  be- 
queathed to  her  and  dower  does  not  destroy  her 
claim  for  an  account  for  the  income;  and  if  she 
elect  between  dower  and  a  provision  in  lieu  there- 
of, or  a  ohUd^  part  of  the  realty,  in  ignorance  of 
the  condition  of  the  estate,  she  is  not  bound  there- 
by, unless  such  election  of  dower  would  have  the 
effect  of  prejudicing  or  disturbing  rights  acquired 
honajld^  hy  third  persons  in  consequence  tiiereof. 
Austell  V.  Swann,  74  Oa.  278. 

The  widow  is  entitled  to  retain  her  dower  and  all 
other  benefits  given  her  by  the  will,  unless  the  re- 
tention of  her  dower  operates  to  defeat  some  other 
disposition  in  the  wilL  Vernon  v.  Vernon,  7  Lana. 
604. 
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As  to  the  exception  that  the  "appraise  bill" 
was  not  competent  evideDce  as  to  the  value  of 
the  different  parcels  of  land,  it  will  suffice  to 
call  attention  to  the  familiar  doctrine  that  a  de- 
cree will  not  be  reversed  if  it  can  be  sustained 
upon  any  ground  which  appears  in  the  record. 
ColeTnan  v.  Chetier,  14  S.  0.  286;  Weinges  v. 
CaBh,  16  S.  0.  44. 

It  will  be  further  noticed  that  the  lands  de- 
vised to  the  children  of  John  W.  were  directed 
to  be  sold  "at  such  time  and  in  such  manner 
as  my  executors  may  think  will  be  for  the  beat 
interest  of  my  children." 

It  was  clearly  the  intention  of  the  testator 
that  the  whole  lands  should  be  sold  for  the  best 
interest  of  the  children,  and  not  what  miffht  re- 
main after  one  third  by  metes  and  bounds  had 
been  assigned  to  the  widow  as  her  dower.  Be- 
sides, that  sale  was  directed  to  be  made  by  the 
executors,  of  whom  the  demandant  is  one. 
The  claim  of  dower  In  the  lands,  by  her, would 
be  not  only  regugnant  to  the  intention  of  the 
testator,  but  absolutely  inconsistent  with  her 
sworn  duty,  as  one  of  the  executors,  to  sell  the 
lands  at  such  time  as  would  be  "for  the  best 
interest  of  the  children." 

Substantially  the  same  may  be  said  as  to  the 
lands  devised  to  Mrs.  Robinson,  which,  at  her 
death,  Uie  executors  are  directed  to  seU,  and 
divide  the  proceeds  among  her  children.  Upon 
the  whole  we  concur  with  the  Probate  and 
Circuit  Judges,  that  the  allowance  of  dower  to 
Uie  demandant,  in  these  cases,  would  be  incon- 
sistent with  the  provisions  of  the  will  and  mani- 
festly repugnant  to  the  intention  of  the  tes- 
tator. 

The  judgment  of  this  court  is  that  (he  judg- 
ment of  the  Circuit  Court  in  both  the  cases  stated 
be  atfiSrmed,  and  that  they  be  remanded  to  the 
Probate  Omrt  tor  such  orders  as  may  be  nec- 
essary to  carry  out  the  conclusion  herein  an- 
nounced. 

W.  D.  Simpson*  Ch.  J.:  I  concur. 

Mclvert  J,,  dissenting: 

Not  being  able  to  concur  in  the  conclusion 
reached  by  the  majority  of  the  court  in  these 
cases,  I  propose  to  state  as  briefly  as  practica- 
ble the  reasons  for  my  dissent: 

According  to  all  the  text  writers,  as  well  as 
the  cases  upon  the  subject,  dower  is  a  highly 
favored  right,  which,  inchoate  during  covert- 
ure, becomes  a  vested  estate  in  the  wne  imme- 
diately upon  the  death  of  her  husband,  over 
which  he  has  no  more  control  than  he  has  over 
the  wife's  estate  of  inheritance,  or  any  other 
separate  estate  to  which  she  may  be  entitled; 
hence,  when  a  husband  undertakes  to  devise 
his  real  estate  it  must  be  presumed  Uiat  such  de- 
vise is  made  subject  to  his  wife's  right  of  dow- 
er, as  it  would  be  absurd  to  presume  that  he 
intended  to  dispose  of  that  over  which  he  has 
no  control. 

But  while  these  principles  are  universally 
recognized,  the  law  also  recognizes  the  power 
of  the  husband,  by  proper  provisions  for  that 
purpose  in  his  wifi,  to  put  his  wife  to  her  elec- 
tion whether  she  will  take  the  provision  made 
for  her  in  the  will  or  insist  upon  her  legal  right 
of  dower;  and  if,  in  such  a  case,  she  elects  to 
take  the  provision  made  for  her  in  the  will,  she 
loses  her  right  of  dower,  not  by  any  act  of  her 
husband,  but  only  by  reason  of  her  voluntary 

8Ii.R.A. 


surrender  of  such  right.  This  Is  upon  the 
principle  that  the  provision  in  the  will  is  re* 
garded  as  made  upon  the  condition  that  she 
will  surrender  her  right  of  dower,  and  she  is 
not  permitted  to  accept  the  provision  without 
complying  with  the  condition. 

It  IS,  however,  well  settled  that  to  put  a  wife  to 
her  election  it  must  appear,  on  the  face  of  the 
will,  either  in  express  terms  or  by  necessary  im- 
plication  that  the  testator  intended  to  annex  as  a 
condition  to  the  provision  made  for  the  wife 
that  she  should  surrender  her  right  of  dower. 

As  is  said  by  Lord  Redesdale  in  Birmingham 
V.  Xirwan,  2  Sch.  &  Lef.  452:  "It  is,  how- 
ever, to  be  collected  from  all  the  authorities 
that,  as  the  right  to  dower  is,  in  itself,  a  clear 
legal  right,  an  intent  to  exclude  that  ri^ht  by 
voluntary  gift  must  be  demonstrated,  eiUier  by 
express  words,  or  by  clear  and  manifest  imph* 
cation.  If  there  he  anything  ambiguous  or 
doubtful,  if  the  court  cannot  say  that  it  was 
clearly  the  intention  to  exclude,  then  the  aver- 
ment that  the  gift  was  made  in  lieu  of  dower 
cannot  be  supported;  and  to  make  a  case  of 
election,  that  is  necessary,  for  a  gift  is  to  be 
taken  as  pure  until  a  condition  appear.  This 
1  take  to  be  the  ground  of  all  the  decisions." 

So  in  Gordon  v.  Stevens,  2  Hill,  Ch.  46,  John* 
son,  J,,  after  affirmine  the  rule  thus  laid  down 
by  Lord  Redesdale,  adds:  "And  this  implica- 
tion must  arise  from  some  provision  in  the  will 
inconsistent  with  the  assertion  of  the  claim." 

In  Cunningham  v.  Shannon,  4  Rich.  Ea. 
140,  Dargan,  Ch,,  in  his  circuit  decree,  vrhica 
upon  this  point  was  affirmed  by  the  court  of 
appeals,  says  that  every  devise  which  a  testator 
makes  of  land,  upon  which  the  right  of  dower 
attaches,  "is  presumed  to  be  given  subject  to 
the  legal  estate  (of  dower)  unless  the  contrary 
appears  on  the  face  of  the  will,  in  express  words, 
or  oy  ite  strongest  kind  of  implication." 

To  the  siame  effect  see  Adsit  v.  Adsit^  2  Johns. 
Ch.  448,  where  Chancellor  Kent  reviews  the 
authorities.  See  also  the  dissenting  opinion  of 
Dargan,  Ch, ,  in  Bailey  v.  Boyee,  4  Strobh.  £q. 
92,  which,  of  course,  is  not  referred  to  as  au- 
thority, but  simply  because  it  presents  a  more 
thorough  review  of  the  authorities  than  I  have 
been  able  to  find  in  any  other  case. 

Now  to  apply  these  well  settled,  and,  as  I 
understand  it,  undisputed  principles,  to  the 
case  under  consideration:  Inasmuch  as  it  is 
quite  certain  that  there  are  no  express  words 
in  the  will  indicating  the  testatoi^s  intention 
that  the  provision  made  for  his  wife  should  be 
in  lieu  ox  her  claim  of  dower,  the  real  inquiry 
is  whether  such  intention  must  necessarily 
be  implied  from  the  provisions  of  the  will,  read 
as  a  whole;  for  that  is  the  proper  mode  of  as- 
certaining the  intention  of  a  testator.  So  far 
as  I  have  been  able  to  discover,  the  cases  do 
not  furnish  us  with  any  general  rule  upon  this 
subject,  but  each  case  must  be  governed  by  the 
particular  provisions  of  the  will  which  is  un- 
der consideration. 

The  cases,  however,  on  the  one  hand,  do 
furnish  us  with  instances  in  which  certain  pro- 
visions have  been  held  insufficient  to  afford  a 
necessary  implication  of  an  intention  to  put  the 
wife  to  her  election;  while,  on  the  other  hand, 
there  are  cases  which  furnish  instances  in 
which  particular  provisions  have  been  held  to 
afford  such  a  necessary  implication. 
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As  iUuBtratioDS  of  the  first  class  may  be  men- 
tioned the  case  of  Gordon  y.  Steoent,  2  HiU,  Ch. 
46,  where  the  claim  of  dower  was  allowed  not- 
withstanding it  was  insisted,  in  one  of  the 
grounds  of  appeal,  that  the  allowance  of  such 
claim  would  defeat  the  equality'  which  would 
otherwise  exist  between  the  provisions  made 
for  the  widow  and  the  children;  asd  where  it 
was  held  that  a  deyise  of  lands  to  trustees  to 
sell,  or  with  directions  to  the  executors  to  sell, 
would  not  defeat  the  claim  of  dower,  as  such  a 
devise  is  understood  to  pass  the  real  estate  sub- 
ject to  the  claim  of  dower. 

So  also  the  case  of  Adnt  v.  Adnt,  ntpra,  as 
to  the  effect  of  a  devise  with  directions  to  the 
executors  to  sell,  where  GhaneeUor  Kent  uses 
this  strong  language:  "All  the  cases,  however 
irreconcilable  they  maj  be  in  other  respects, 
agree  in  this,  that  a  devise  of  the  lands  to  trus- 
tees to  sell,  or  a  direction  to  the  executors  to 
sell,  is  understood  to  pass  the  estate  subject  to 
dower ;"  and  in  that  case  the  claim  of  dower  was 
allowed,  notwithstanding  such  a  devise,  as  well 
as  the  provision  made  for  the  wife  by  the  will. 

So,  too,  the  case  of  French  v.  Davies,  2  Ves.  Jr. 
572,  where  a  devise  to  the  wife  and  others  to 
sell  was  held  insufficient  to  put  the  wife  to  her 
election. 

As  illustrations  of  the  second  class  may  be 
mentioned  the  case  of  Bailej/y.  Boyce,  i  Strobh. 
£q.  84,  where  a  testator  gave  to  his  wife  and 
an  onlv  daughter  each  one  moiety  of  all  his 
estate  Doth  real  and  personal;  and  it  was  held 
that  the  claim  of  dower  should  be  rejected  as 
inconsistent  with  the  provisions  of  the  will, 
and  conflictinc;  with  tiie  evident  intention  of  the 
testator  to  mi&e  an  equal  partition  of  his  prop- 
erty. 

bo  also  the  case  of  Hair  v.  Ooldamith,  22  S. 
C.  506,  where  a  testator  devised  four  tenths 
of  all  his  real  estate  to  his  wife  for  life,  with 
remainder  to  her  daughter,  three  tenths  to 
the  children  of  his  son,  and  the  remaining 
three  tenths  to  the  children  of  another  daugh- 
ter, and  it  was  held  that  this  provision  for  the 
wife  was  inconsistent  with  her  claim  of  dower. 

It  will  be  observed  that  in  both  of  the  cases 
last  cited  the  devises  were  of  undivided  frac- 
tional portions  of  testator's  real  estate,  and  not 
devises  of  separate  and  distinct  parcels  of  land; 
and  hence  the  land  devised  passed  to  the  dev- 
isees as  cotenants,  each  being  seised  per  my 
and  p^  tout  of  the  entire  premises,  and  there- 
fore the  widow's  seizure  by  virtue  of  the  de- 
vise, extending  over  every  part  of  Uie  land, 
was  inconsistent  with  her  claim  of  dower.  It 
seems  to  me  that  it  is  upon  this  principle  alone 
that  these  two  cases  can  be  made  consistent 
with  the  numerous  authorities  cited  in  the  cases 
above  referred  to.  This  principle,  however, 
cannot  be  applied  in  the  present  case;  for  here 
the  devisees  do  not  take  as  cotenants,  but,  on 
the  contrary,  separate  and  distinct  tracts  of 
land  are  devised  to  each;  and  none  of  the  dev- 
isees have  any  interest  or  share,  by  the  terms 
of  the  will,  in  the  tracts  devised  to  the  others. 

I  am  unable  to  discover  anything  in  the 
terms  of  this  will  which  necessarily  implies 
that  the  testator  intended  to  put  his  wife  to  her 
election.  Sudi  an  intention  cannot  be  implied 
from  the  fact  that  the  devisees  take  as  coten- 
ants, for  such  is  not  the  fact  It  cannot  be  im- 
plied from  the  directions  to  the  executors  to 
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sell,  as  is  seen  by  the  cases  of  Gordon  v.  Sis^ 
WM,  Adnt  Y.  Adsit,  and  French  v.  Daviee, 
above  referred  to.  It  certainly  cannot  be  im- 
plied from  the  fact  that  the  allowance  of  dower 
would  reduce  the  value  of  the  devises  to  the 
other  devisees,  for  that  happens  in  every  case; 
and  I  think  the  assertion  may  be  safely  vent- 
ured that  not  a  single  case  can  be  found  in 
which  that  fact  has  been  regarded  as  sufficient, 
but,  on  the  contrary,  such  an  idea  has  been  dis- 
tinctly repudiated  m  many  cases—  Whilden  y. 
Whilden,  RUqt,  Oh.  Gas.  208;  Braxton  v.  Free- 
man, 6  Rich.  L.  89— in  fact  every  case  in  which 
dower  has  been  allowed,  in  addition  to  the  pro- 
vision of  the  will,  necessarily  repudiates  sudi 
an  idea. 

And  finally,  it  certainly  cannot  be  implied  in 
this  case  from  the  fact  that  to  allow  the  dower 
would  disturb  the  equality  provided  for  in  the 
will,  for  the  simple  reason  that  no  such  equal- 
ity is  there  provided  for. 

So  far  as  I  can  discover  there  is  not  a  word 
or  phrase  in  the  will  which  warrants  the  infer- 
ence that  the  testator  intended  to  make  an  equal 
division  amongst  his  wife  and  children,  or 
grandchildren.  He  simply  gives  to  her  certain 
specific  property,  and  certain  other  specific 
property  to  his  children  and  grandchildren, 
without  the  slightest  intimation  as  to  what  he 
regarded  the  value  of  such  devises  or  bequests. 
Even  the  number  of  acres  of  the  several  tracts 
of  land  devised  to  the  several  beneficiaries  it 
not  equal,  and  there  is  nothing  whatever  to 
show  that  the  idea  of  equality  was  present  in 
the  testator's  mind  at  the  time  he  was  mak- 
ing his  primary  dispositions.  But  when  he 
comes  to  dispose  of  the  remainders,  after  the 
life  estates  created,  the  intention  of  equality 
was  not  only  entertained  but  plainly  expressed 
— showing  that  when  the  testator  intended 
equality  he  took  care  to  so  express  his  ioten  tions. 

The  idea,  therefore,  that  the  testator  intend- 
ed to  make  the  provision  for  his  wife  equal  to 
those  made  for  the  other  objects  of  his  bounty 
most  certainly  cannot  be  derived  from  the 
terms  of  the  will;  and  if  it  have  any  foundation 
at  all  it  must  rest  upon  extraneous  evidence. 
Assuming  for  the  purposes  of  this  case  only 
that  such  evidence  would  be  competent,  let  us 
inquire  into  the  nature  of  the  evidence  adduced. 
So  far  as  the  record  submitted  to  us  shows, 
the  only  evidence  submitted  on  this  point  was 
what  is  caUed  in  the  decree  of  the  Judge  of 
Probate,  "the  appraise  bill  of  testator's  estate," 
in  which  the  value  of  the  two  tracts  of  land 
devised  to  the  wife  during  life  or  widowhood 
is  set  down  at  $1,422;  the  value  of  the  three 
tracts  to  Mrs.  Robinson  at  $1,888:  the  value 
of  the  tract  to  children  of  John  at  $1,845. 

By  what  authority  these  appraisers  under- 
took to  put  a  valuation  upon  the  real  estate  of 
the  testator  it  is  difficult  to  perceive.  The  will 
did  not  direct  any  such  valuation;  and  their 
authority,  under  the  statute,  was  confined  to 
an  appraisement  of  the  personal  estate.  Their 
act,  therefore,  in  making  this  valuation  of  the 
real  estate  was  clearly  unofficial,  and  must  be 
regarded  as  simply  the  estimate  of  private  in- 
dividuals; and  as  such  "the  appraise  bill "  was 
cleary  incompetent  evidence  in  this  case  for 
any  purpose. 

It  seems  to  me,  therefore,  that  upon  this 
ground,  even  if  there  were  no  other,  tne  judg- 
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men!  below  should  be  reversed.  It  is  said, 
however,  that  the  Judge  of  Probate  does  not 
appear  to  have  rested  his  decision  upon  this 
evidence;  and  hence,  Isuppcie,  even  if  the  evi- 
dence was  incompetent  it  waa  immaterial  and 
did  not  affect  the  result. 

With  all  deference,  it  seems  to  me  this  is  a 
mistake.  The  decree  of  the  Judge  of  Probate 
is  set  out  in  the  '*  case/'  and  in  that  decree  he 
says  this  "appraise  biU"  was  in  evidence,  and, 
upon  the  vaniations  of  the  several  tracts  therein 
found,  he  proceeds  to  make  a  calculation  for 
the  purpose  of  showing  that  to  allow  the  widow 
dower,  in  addition  to  the  provision  made  for 
her  in  the  will,  would  give  her  great  advantages 
over  the  other  devisees.  What  influence  this 
may  have  had  in  inducing  the  conclusion  to 
which  the  Judge  of  Probate  arrived  I  shall  not 
undertake  to  conjecture.  I  find  it  in  his  de- 
cree apparently  as  one  of  the  reasons  for  his 
conclusion,  and  feel  bound  so  to  regard.it. 
What  view  the  Circuit  Judge  took  of  this  mat- 
tor  does  not  appear,  as  he  simply  affirmed  the 
decree  of  the  Judge  of  Probate,  in  a  short  order 
without  alluding  to  this  question — basing  his 
conclusion  upon  the  case  or  Hair  v.  Oold^mith, 
wpra. 

But  even  if  this  testimony  should  be  regarded 
as  competent,  it  seems  to  me  that,  so  far  from 
showing  that  the  testator  intended  equality 
amongst  the  objects  of  his  bounty,  it  shows  ex- 
actly the  reverse.  What  was  the  value  of  the 
testator's  personal  estate  does  not  appear,  nor 
is  the  value  of  the  personalty  bequeathed  to 
the  widow  shown  by  any  evidence  whatever. 


The  Judge  of  Probate  says  In  his  decree: 
"As  to  the  personal  property,  although  there 
is  no  valuation  placed  upon  it,  yet  it  is  appar- 
ently true  that  the  bequest  to  petitioner  is 
worth  more  than  the  share  she  would  have  re- 
ceived provided  testator  had  died  intestate,  his 
debts  being  first  paid." 

If  there  was  no  valuation  placed  upon  the 
personal  property  it  is  difficult  to  conceive  bow 
It  could  appear  that  the  bequest  to  the  widow 
was  of  greater  value  than  her  share  would  have 
been  if  ner  husband  had  died  intestate,  spe- 
cially as  the  record  furnishes  no  intimation  even 
as  to  the  amount  of  testator's  debts.  But  waiv- 
ing this  and  taking  the  valuation  of 'the  real 
estate  as  set  down  m  the  "appraise  bill,"  there 
is  no  equality  either  in  the  number  of  acres  or 
in  their  value.  But  when,  in  addition  to  this, 
it  is  seen  that,  by  the  terms  of  the  will,  the  tract 
of  land  devised  to  the  widow  are  only  given 
to  her  during  widowhood,  and  that  she  acquires 
by  such  devise  an  absolute  estate  in  only  one 
third  thereof,  or  about  one  ninth  of  the  entire 
value  of  the  real  estate,  it  would  seem  to  be 
conclusive  that  the  idea  of  equality  was  not 
in  the  mind  of  the  testator. 

It  seems  to  me,  therefore,  that  in  no  view  of 
the  case  can  the  petitioner  be  deprived  of  her 
right  of  dower  by  the  provision  made  for  her 
in  the  will;  and  that  the  result  of  this  decision, 
from  which  I  have  ventured,  with  great  def- 
erence, to  dissent,  will  be  to  establish  the  rule 
that  whenever  a  husband,  by^  his  will,  makes 
provision  for  his  wife,  this,  if  accepted,  will 
exclude  her  right  of  dower. 
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L  The  praetice  of  state  eourts  per- 
mittinfl^  Jurisdictional  qnestioiiB  to  be 
raisea  under  a  c;enerai  denial  cannot 
prevail  in  a  federal  court  sitting  in  such  State  so 
as  to  permit  evidence  upon  the  subject  of  the 
citizenship  of  l^e  parties,  denying  the  averments 
of  the  compliant,  to  be  given  under  such  a  plea. 


Such  a  Jurisdictional  question  must  be  raised  by 
a  special  plea  to  the  Jurl8diotlon.1 

S.  Althongh  no  special  ploa  to  the  jnris- 
diction  is  made*  if  a  Cirouit  Court  of  the 
United  States  can  see  by  the  proof  that  there  is  a 
question  as  to  the  citizenship  of  the  parties,  it 
must  direct  an  Issue  to  be  made  by  the  pleadings 
for  the  determination  of  that  question;  and  if  the 
court  has  no  Jurisdiction  the  suit  must  be  dis- 
missed. 

8.  A  defendant  in  a  federal  court  mnst 
be  allowed*  even  after  the  trial  has 
commenced,  to  amend  his  pleadings 


NOTB.— limited  portnersTifp;  lia2>fl{tvo/«peeialpare- 

ners. 

The  general  doctrine  established  under  the  **  lim- 
ited partnership"  laws  existing  In  many  of  the 
States  (which  allow  an  Individual  to  contribute  a 
specific  sum  to  the  capital  of  the  firm,  and  to  limit 
his  liabUity  for  losses  to  that  amount,  by  comply- 
ing with  certain  requirements  as  to  fUlng  articles 
and  certtflcate  of  payment,  publishing  notice,  etc.) 
Is  that,  unless  the  directions  of  the  statute  are 
completely  obeyed,  the  special  partnership  author- 
ized is  not  created,  but  the  contracts  of  the  firm 
bind  the  intending  special  partner  as  a  general  one. 
Bement  v.  Phila.  Impact  Brick  Mach.  Ck>.  12  Phila. 
494;  Re  Merrill,  12  Blatchf .  221,  18  Nat  Bankr.  Beg. 
91;  Rt  Terry,  5  Biss.  110;  Pierce  v.  Bryant,  6  Allen, 
91;  Argall  v.  Smith,  8  Denio,  485;  6  Hill,  479;  Beers 
y.  Reynolds,  U  N.  Y.  97;  Havlland  v.  Chace,  89  Barb. 
288;  Andrews  v.  Schott,  10  Pa.  47;  Bichardson  v. 
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Hogg,  38  Pa.  11S8;  Van  Riper  v.  Poppenhausen,  48 
N.  Y.  68;  Vandike  v.  Boeskam,  07  Pa.  830;  Levy  v. 
Lock,  6  Daly,  40,  47  How.  Pr.  894;  Yan  Ingen  v. 
Whitman,  62  N.  Y.  618;  Durant  v.  Abendroth,  9 
Jones  ft  S.  68, 60  N.  Y.  148;  Pftrmann  v.  Hcnkel,  1  111. 
App.  145. 

A  certificate  filed  with  intent  to  create  a  limited 
partnership,  which  states  that  the  Intended  special 
partner  has  contributed  a  certain  sum  in  cash  and 
a  certain  value  in  goods,  is  sufficient;  and  the  par- 
ties are  liable  as  general  partners.  Be  Meirill,  12 
Blatchf.  221, 18  Nat.  Bankr.  Beg.  91. 

The  affidavit  to  accompany  the  certificate  need 
not  follow  the  exact  words  of  the  statute;  If  It 
avers  the  facts  required  by  the  law  it  is  sufficient. 
and  it  may  be  explained  by  reference  to  the  certifi- 
cate. Johnson  v.  McDonald,  2  Abb.  Pr.  20O;  Pears 
▼.  Barnes  (Pa.)  1  Gent.  Rep.  1970. 

Upon  this  general  subject  of  limited  partnerships 


See  also   27   L.   R.  A.   684;    38   L.  R.  A.  791. 
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for  tbe  purpose  of  raislQff  a  queBtlon  as  to  the 
Jurisdiction  of  the  court. 

4.  When  a  question  of  theproof  arises  in  a 

Circuit  Ck}urt  of  the  United  States  as  to  whether 
the  orgranization  and  allOKed  incorporation  of  the 
plaintiff  as  a  corporation  or  limited  partnership 
is  suflQcient  to  ffive  jurisdiction  on  the  ground  of 
citizenship,  and  the  facts  are  not  disputed,  on  a 
general  traverse  of  such  organization  and  incor- 
poration it  is  not  necessary  to  abandon  the  trial 
until  after  a  separate  trial  as  to  the  jurisdictional 
question;  but  tJie  jury  may  be  directed  to  find  a 
special  verdict  setting  out  the  fScts  relating  to 
the  jurisdictional  question,  although  a  better 
practice  would  be  for  defendant  to  raise  the 
.  questii  7  by  special  traverse,  setting  out  the  facts 
on  a  demurrer  to  which  the  precise  question 
would  be  presented. 

5.  A  complaint  hy  a  limited  partnership 

attempting  to  sue  m  a  federal  court  as  a  corpora- 
tion may  be  amended  by  substituting  the  indi- 
viduals who  compose  it  as  plaintiflS,  where  their 
citizenship  will  sustain  the  jurisdictioa  of  the 
oourtb 

6.  A  limited  partnership  under  the  laws  of 
Pennsylvania,  although  entitled  to  sue  as  an  indi- 
vidual, is  not  entitled  to  maintain  a  suit  as  *'  a  citi- 
zen "  in  a  federal  oourt  against  citizens  of  other 
Statea 

(April  -  1889.)       ' 

REPLEVIN  to  recover  possession  of  certain 
property  taken  in  attacnment  proceedings. 

On  plea  to  the  Jurisdiction  and  motion  to 
amend  declaration.    Motion  granted. 

One  W.  R.  Field  entered  into  a  contract 
with  the  Imperial  Refining  Company  (Limited) 
to  fumish  certain  staves.  The  staves  were  to 
be  piled  ui)on  ground  near  Field's  mills,  and 
it  was  provided  that  such  piling  should  consti- 
tute a  delivery.  In  January,  ^7,  Field  bad, 
in  accordance  with  the  contract,  piled  a  large 
number  of  staves  as  therein  provided.  The 
company  also  had  a  chattel  mortgage  on  Field's 
mills  and  machinery.  On  January  7  defend- 
ant Wyman,  as  Sheriff  of  Columbiana  Coun^, 
levied  attadiments  upon  the  staves  and  tae 
property  covered  by  tlie  chattel  mortgages,  at 
the  suit  of  the  First  National  Bank  of  New 
Lisbon  against  Field.  The  other  defendants 
are  constables  levying  like  attachments.  The 
company  brought  tms  action  to  recover  the 
property,  suing  as  a  corporation  organized  and 
existing  under  the  laws  of  Pennsylvania.    All 


the  defendants  are  citizens  of  the  State  of 
Ohio. 

Messrs.  Henderson,  Kline  A  Tolles  and 
S.  N.  Keith  for  plaintiff. 

Messrs.  Russell  A  Kiee  and  John  W. 
McVicker  for  defendants. 

Hammondv  /.,  delivered  the  following 
opinion: 

The  plaintiff's  declaration  or  petition  avers 
that  it  is  an  incorporation  duly  organized  un- 
der and  by  virtue  of  the  laws  of  £e  State  of 
Pennsvlvania,  and  that  the  defendants  are  citi- 
zens of  the  State  of  Ohio.  The  Answer  admits 
that  the  defendants  are  citizens  of  Ohio,  but 
otherwise  '*denies  each  and  every  allegation 
and  averment  of  the  said  i)etitloQ  not  above 
specifically  admitted." 

It  is  conceded  that  under  the  practice  in 
Ohio  this  general  denial  puts  in  issue  the  aver- 
ments of  the  petition  as  to  the  incorporation, 
and  under  it  the  defendant  has  offered  proof 
subject  to  the  exception  of  the  plaintiff  which 
has  been  reserved,  tending  to  show  that  the 
plaintiff  is  not  an  incorporation  at  all  under 
any  law  of  Pennsylvania,  but  only  a  limited 
partnership,  which  is  composed  of  persons  un- 
known, Who  hold  some  three  thousand  certifi- 
cates of  shares  of  interest  in  the  capital  of  the 
concern;  wherefore  it  is  contended  that  the 
court  has  no  Jurisdiction,  it  not  being  i^own 
that  the  averment  of  the  plaintiff  in  that  behalf 
is  true. 

The  plaintiff  was  organized  under  the  Penn- 
sylvania Acts  of  1874,  entitled  in  Brightl:^'s  Di- 
gest of  Purdon's  Laws  of  Pennsylvania  for 
1878-1878,  p.  1891,  "Limited  Partnerships," 
which  do  indeed  provide  for  an  apparently  dif- 
ferent character  of  organized  associations  than 
those  "  corporations  ''^provided  for  by  another 
chapter  of  the  same  laws,  found  under  this  lat- 
ter title  in  the  same  Digest  a(  page  1839. 

Tet  the  plaintiff  claims  that  whatever  dis- . 
tinctions  there  may  be  between  the  two  classes 
of  organizations,  the  laws  under  which  it  is  or- 
ganized give  it  a  suable  capacity  and  all  other 
essential  attributes  to  create  a  "corporation"  to 
all  intents  and  purposes  within  the  purview  of 
the  laws  of  the  United  States  regulating  the 
Jurisdiction  of  its  courts  over  corporations; 
and  the  learned  counsel  cite  the  case  of  Liter- 
pool  Insurance  Company  v.  Massachusetts,  77 
U.  S.  10  Wall.  566  [19  L.  ed.  1029]  which  was 


of  this  olass,  see  Fraedley,  Um.  Partn.  Law,  1888; 
Lindley,  Partn.  4th  ed.  Eng.  1878. 

Partners;  removal  of  cause  to  federal  eovrU 

Where  partners  are  sued  and  one  on)  7  is  a  citizen 
of  another  Btate,  he  cannot  remove  the  cause  to 
the  federal  courts;  for  if  liable  at  all  the  partners 
are  Jointly  liable.  8tone  v.  8.  C.  117  U.  8. 480  (29  L. 
ed.  902):  Blum  v.  Thomas,  SO  Tdz.  158;  2  Bates,  Partn. 
p.  106:2. 

If,  however,  the  nonresidents  are  the  only  de^ 
fendants  served,  they  have  the  riffht  of  removal. 
Davis  V.  Cook,  9  Nev.  184. 

If  the  action  in  the  state  courts  is  in  the  firm 
Dame,  under  a  statute,  this  is  not  so  in  the  federal 
courts;  and  the  application  for  removal  must  state 
the  name  and  dtizeuship  of  each  member.  Adams 
V,  May,  27  Ve6.  Bep.  907. 

An  action  a«;ainst  partners  for  money  paid  to 
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them  as  such  is  not  removable,  unless  all  the  par- 
ties on  one  side  of  the  controversy  unite  In  the 
petition  for  removal.    Stone  v.  8.  G.  supra, 

A  state  court  is  not  bound  to  surrender  its  juris- 
diction of  a  suit  on  a  petition  for  removal  until  a 
case  has  been  made  which  on  its  face  shows  that 
the  petitioner  has  a  rl^rht  to  the  transfer.  Yulee  v. 
Yoee,  99  U.  8. 545  (26  L.  ed.  866);  Bemoval  Osses,  100 
U.  8.  474  «25  L.  ed.  600);  8tone  v.  8.  a  supra. 

There  is  no  statute  which  authorizes  the  remova 
of  a  suit  between  a  State  and  citizens  on  the  ground 
of  citizenship;  for  a  State  cannot,  in  the  nature  of 
things,  be  a  citizen  of  any  State.   Ames  v.  Kan.  Ill 
U.  8.  449  (28  L.  ed.  482). 

The  suit  is  not  removable  unless  all  the  parties 
on  one  side  of  the  controversy  unite  in  the  peti- 
tion. Removal  CSases,  supra;  Blake  v.  McKim,  106 
n.  8. 886  (26  L.  ed.  668);  Hyde  ▼•  Buble,  104  U.  S.  409 
(26  L.  ed.  824). 
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not,  however,  one  involviDg  the  jurisdiction  of 
Uie  federal  courts  in  its  relation  to  corporations 
as  "citizens"  of  the  States,  and  does  not  decide 
the  point  sought  to  be  raised  here,  unless  it 
may  be  inferentially;  and  it  will  be  found,  I 
think,  that  it  is  not  safe  always  to  infer  very 
much,  however  naturally,  from  such  decisions 
upon  a  question  like  that  suggested  here,  par- 
ticularly  in  view  of  the  dissenting  opinion  Id 
that  case. 

However,  we  are  not  at  this  moment  called 
upon  to  decide  that  question » if  it  shall  arise  at 
all  in  this  case.  The  objection  of  the  plaintilf 
to  the  testimony  is  that  it  is  incompetent  and 
irrelevant  to  the  issue  made  by  the  pleadings, 
because,  it  is  urged,  a  general  denial  cannot  in 
the  federal  courts  raise  this  jurisdictional  ques- 
tion, since  a  plea  to  the  ments  waives  the  mat- 
ter of  jurisdiction,  if  proper  averments  appear 
of  record  to  confer  it,  which  can  only  be  chal- 
lenged by  a  special  plea  in  that  behalf. 

Such  was  undoubtedly  the  law  prior  to  the 
Practice  Conformity  Act  of  1872  and  the  Judi- 
ciary Act  of  1875  (Hcv.  Slat,  g  014,  18  Stat,  at 
L.  472,  g  5)  and  is  still  the  law,  notwithstand- 
ing (hose  Acts,  in  my  opinion.  And  there 
is  a  good  reason  for  it,  found  in  the  fact  that 
in  a  certain  but  very  particular  and  some- 
what peculiar  sense  the  federal  courts  are  tri- 
bunals of  limited  jurisdiction,  and  the  rule  that 
the  jurisdiction  of  all  courts  of  limited  powers, 
in  that  general  sense  which  is  not  at  all  ap- 
plicable to  the  federal  courts,  has  been  ap- 
plied to  them  nevertheless,  and  their  jurisdic- 
tion must  appear  upon  the  technical  record;  so 
that  if  we  permit  a  mere  general  denial  to  put 
in  issue  these  special  averments  of  jurisdiction 
along  with  all  other  averments,  we  should  have 
the  jurisdictional  facts  tried  and  settled  with- 
out any  minute  made  of  the  issues  upon  this 
technical  record,  and  there  would  be  no  show- 
ing whether  the  suit  failed  for  want  of  juris- 
diction in  this  limited  tribunal,  or  upon  other 
grounds  of  a  more  formidable  effect  when 
passed  into  the  general  judgment. 

Therefore,  if  for  no  other  reason,  if  the  state 
courts  which  are  not  troubled  with  this  limited 
quality  in  their  jurisdiction  have  prescribed  for 
tnem  a  different  practice  on  this  subject,  the 
federal  courts  cannot,  in  the  nature  of  the  mat- 
ter, adopt  that  practice;  and  it  will  be  observed 
that  the  Act  of  1872  only  requires  us  to  conform 
to  the  state  practice  **  as  near  as  may  be" — 
which  saving  clause  was  inserted  in  the  Act  for 
the  very  purpose  of  not  embarrassing  the  courts 
of  the  United  States  with  incongruous  rules  of 
state  practice  such  as  that  relied  on  here  would 
be. 

Besides  this,  I  And  the  decisions  of  the  Su- 
preme Court  of  the  United  States  as  uniform  on 
this  point  since  the  Practice  Conformity  Act  of 
1872  as  before,  though  I  find  in  them  no  men- 
tion of  that  Act  in  its  relation  to  this  matter. 

DeWol/Y,  Bdbaud,  26  U.  S.  1  Pet.  476,  498 
[7  L.  ed.  227];  Society  for  Vie  Propagation  of 
the  Gospel  v.  FawUt,  20  U.  S.  4  Pet.  480,  501 
[7  L.  ed.  027];  BvansY.  Oee,  86  U.  S.  11  Pet.  80, 


88  [0  L.  ed«  (ffiOl;  amithY.Kemoehen,  48  U.  S. 
7  How.  108,  2lrf  [12  L.  ed.  666];  S^ieppard  v. 
Qravei,  56  U.  S.  14  How.  505,  512  [14  L.  ed. 


618,  521];  JoM$  v.  League,  50  U.  S.  18  How. 
76, 81  [16  L.  ed.  268,  2641;  Dred  Scott  y.  Sand- 
ford,  60  U.  S.  10  How.  808,  400-403,  458,  47^ 
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475.  518,  532.  507-571  [15  L.  ed.  601,  600,  722, 
728-730,  747,  753.  7 68-770] -where  this  rule  of 
federal  pleading  is  fuily  and  thoroughly  dis 
cussed  upon  reason  and  authority;  ^ncer  v. 
Lapsley,  61  U.  S.  2 J  How.  264  [16  L.  ed.  002]; 
Phila.  W,  <fc  B,  R,  Go.  v.  Quigley,  62  U.  S.  21 
How.  202  [16  L.  ed.  73];  DeSobryv.  Nicholson, 
70  U.  S.  8  Wall.  420,  428  [18  L.  ed.  263,  2641; 
U,  S,  V.  Home  Ins,  Co.  80  U.  S.  22  Wall.  09. 
100  [22  L.  ed.  816,  817];  PuUman  v.  Upton,  06 
U.  S.  828,  820  [24  L.  ed.  818,  8101;  Southern 
Exp,  Co.  V.  Western  N.  C  R,  Co,  0^  U.  S.  101, 
198  [25  L.  ed.  810,  820];  WiUiamsY,  Nbttawa 
Twp.  104  U.  S.  200  [26  L.  ed.  719];  Farming- 
ton  V.  PiUsbury,  114"  U.  S.  188, 148  [29  L.  ed. 
114,  116];  Ha/rtog  v.  Memory,  116  U.  8.  588  [29 
L.  ed.  726]. 

As  to  the  Act  of  1876,  section  6,  supra,  one 
would  suppose  after  the  decisions  in  WiUia^ns 
V.  Nottawa  Twp,  and  Farmington  v.  PiUsbury, 
supra,  that  this  rule  of  pleading  had  been  de- 
signedly changed  so  Uiat  the  court  should,  as  the 
Act  seems  to  direct,  dismiss  a  case  whenever 
and  however  the  want  of  jurisdiction  appears; 
and  the  latter  of  the  above  cases  specifically 
sayB  that  "The  old  rule  established  by  the  de- 
cisions, which  required  all  objections  to  the 
citizenship  of  the  parties,  unless  shown  on  the 
face  of  the  record,  to  be  taken  by  plea  in  abate- 
ment before  pleeuling  to  the  merits,  was 
changed,  and  the  courts  were  given  full  author- 
ity to  protect  themselves  against  the  false  pre- 
tenses of  apparent  parties  ...  It  was  intend- 
ed to  promote  the  ends  of  justice,  and  is  equiv- 
alent to  an  express  enactment  by  Congress 
that  the  circuit  courts  shall  not  have  jur&dic- 
tion  of  suits  which  do  not  really  and  substan- 
tially involve  a  dispute  or  controversy  of  which 
they  have  cognizance,  nor  of  suits  in  which  the 
parties  have  been  improperly  or  coUusively 
made  or  loined  for  the  purpose  of  creating  a 
case  cognizable  under  the  Act." 

And  the  other  case  ^uite  as  emphatically  de- 
clares that  "In  extendmg  a  long  way  the  juris- 
diction of  the  courts  of  the  United  States,  Con- 
gress was  specLBilly  careful  to  ^uard  against  col- 
lusive tranders  to  make  parties,  and  imposed 
the  dutY  on  the  court,  on  its  own  motion,  with- 
out waiting  for  the  parties  to  stop  all  further 
proceedings  and  dismiss  the  suit  the  moment 
anvthing  of  the  kind  appeared." 

Kow,  it  will  be  noticed  that  the  fifth  section 
of  the  Act  of  1876  makes  no  distinction,  in 
this  careful  guardianship  of  the  jurisdiction, 
between  those  suits  whidli  "do  not  really  and 
substantially  involve  a  dispute  or  controversy 
properly  within  the  jurisdiction  of  said  circuit 
court"  and  tbose  in  which  "the  parties  to  said 
suits  have  been  improperly  or  collusively  made 
or  joined,  either  as  plaintiffs  or  defendants;" 
and  commands  the  courts  in  either  class  to  re- 
ject the  jurisdiction  in  precisely  the  same  terms. 

And  so,  on  the  authority  of  the  Act  as  inter- 
preted in  the  two  cases  just  mentioned,  which 
involved  the  turpitude  of  collusive  assignments, 
the  circuit  court,  in  Hartog  v.  Memory,  23  Fed. 
Bep.  835,  in  a  case  which  involved  no  turpitude 
but  was  a  mistake  made  "in  good  faith,''  as  to 
the  citizenship  of  the  defendant,  supposed  that 
the  rule  of  pleading  as  to  the  jurisdiction  had 
been  changed  by  the  Act  of  1875,  and  that  it 
imposed  the  duty  on  the  court,  "without  wait- 
ing for  the  parties,"  and  "on  its  own  motion  " 
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of  dismisfdDg  the  case  if  ibe  facts  developed  a 
ivaiit  of  jurisdiction,  as  was  said  in  the  extracts 
already  made  from  the  decisions  of  the  su- 
preme court;  and  it  so  ruled.  '  But  it  seems 
that  this  was  error,  and  the  ruling  was  re- 
versed. Hariog  ▼.  Memory,  116  U.  S.  588  [29 
L.  ed.  725]. 

From  this  latest  case,  as  far  as  the  court  is 
advised,  and  from  Barry  y,  Edmunds,  116  U. 
8.  550  [20  L.  ed.  720],  which  also  considered 
and  construed  this  section  of  the  Act  of  1875, 
it  now  seems  that  "the  old  rule  established  bv 
the  decisions"  has  not  been  changed  but  is  still 
established,  notwithstanding  the  Act;  and  a 
new  rule  has  been  superadded,  which  is  that 
the  court  mav  of  its  own  motion  institute  an 
inquiry  "either  by  having  the  proper  issue 
Joined  and  tried,  or  by  some  other  appropriate 
form  of  proceeding"  as  to  Jurisdiction,  and  act 
accordingly. 

The  statute  says  that  the  court  shall  dismiss 
the  suit  when  it  shall  appear  to  the  satisfaction 
of  the  court  that  the  jurisdiction  does  not  exist; 
and  of  course  if  this  be  mandatory  it  is  the 
duty  of  the  court  always  to  institute  the  in- 
quiry above  mentioned.  Nevertheless  by  this 
latest  decision  it  cannot  do  this  without  direct- 
ing a  proper  issue  to  be  made,  which  is  still  a 
plea  in  abatement  to  the  Jurisdiction  as  before, 
unless  there  be  some  other  "appropriate  form 
of  proceeding'  available— and  i  take  it  thertf 
is  none  other  in  actions  at  law. 

The  result  is  that  the  defense  set  up  here  can- 
not be  made  under  the  general  issue,  as  it  may 
have  been  done  under  the  state  practice  in  Ohio, 
but  should  have  been  raised  by  a  plea  in  abate- 
ment, either  generaDv  or  specially  traversing 
tiie  capacity  of  the  plaintiff  to  sue,  as  was  so 
learnedly  pointed  out  by  Mr,  Jtutiee  Curtis  in 
the  Drea  Scott  Ocue,  supra;  and  it  is  worthv 
of  remark  that  this  case,  in  the  matter  of  plead- 
ing as  here  considered,  presents  a  veir  striking 
analogy  to  that  case  as  analyzed  by  Mr,  Justice 
Curtis. 

In  that  case  the  question  was  whether  Dred 
Scott,  a  natural  person,  was  a  "citizen,"  he 
being  of  African  descent;  and  here  it  is  wheth- 
er the  plaintiff  is  a  corporation  and  therefore 
pro  hoe  a  "citizen,"  it  having  been  organized  as 
a  limited  partnership. 

If  the  suit  were  in  the  state  court  of  Ohio  and 
no  question  of  the  Jurisdiction  of  a  tribunal  of 
limited  powers  were  involved,  but  only  the 
simple  question  of  whether  the  plaintiff  be  a 
corporation,  that  issue,  as  I  understand  it  to  be 
conceded,  might  be  made  under  the  general 
denial;  and  no  special  plea  of  nul  tiel  corpora- 
tion, as  it  is  called,  would  be  required.  But 
here  again  these  federal  decisions,  and  many 
others  that  might  be  dted,  all  show  that  the 
federal  practice,  like  that  in  many  other  of  the 
States  than  Ohio,  requires  that  special  plea. 
If  it  were  not  for  this  fact  it  might  be  doubt- 
ful, and  it  mav  be  that  it  is  doubtful  notwith- 
standing that  fact,  whether  this  case  falls  within 
the  ruhngs  of  WiUiams  v.  NottaiDa  Twp.  and 
Farmiuffton  v.  PiUsbury,  supra,  in  neither  of 
which  was  there  any  plea  in  abatement  to  the 
jurisdiction — and  yet  the  evidence  that  over- 
threw the  jurisdiction  was  held  pertinent  un- 
der the  issues  that  were  made  upon  the  merits; 
or,  within  the  case  of  Hartog  v.  Memory^  supra, 
where  the  plea  in  abatement  was  required. 
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But  my  best  Judgment  Is  that  it  falls  within 
the  latter  case  and  must  be  controlled  by  it, 
and  that  the  evidence  which  relates  to  the  in- 
corporation of  the  plaintiff  should  be  held  to 
be  incompetent  and  irrelevant,  as  the  plead- 
ing now  stand. 

But  I  am  certainly  of  the  opinion  that  the 
court  should  of  its  own  motion  obey  the  im- 
perative command  of  the  Act  of  1875  and  per- 
form the  duty  imposed  upon  it  by  the  Act  and 
the  decisions  under  it,  bv  directim^  an  issue  to 
be  made  to  test  the  question  of  JurGdiction,  and 
should,  for  that  reason,  and  because  the  fed- 
eral Statute  of  Jeofails  is  the  most  Ubeial  as  to 
amendments  of  pleadings  <rf  all  kinds  and  at 
all  sti^ges  of  the  case,  allow  the  defendants'  ap 
plication  to  amend  their  pleadings,  and  it  wul 
begranted. 

But  here  we  are  again  confronted  with  the 
difficulty  that  these  decisions  establish  bevond 
perfldventure  that  diis  special  plea  to  the  juris- 
diction cannot  be  Jointlv  pleaded  with  other 
issues  to  the  merits,  the  latter  overruling  and 
waiving  the  former,  and  this  amended  plea 
should  be  therefore  tried  and  disposed  of  sep- 
arately; but,  exercising  the  plenary  powers 
of  the  court  over  this  subject  under  the  Act  of 
1875, 1  think  it  is  competent  for  us  to  avoid 
the  abortion  that  must  result  from  withdrawing 
the  pleas  to  the  merits  and  discarding  all  the 
proof  that  pertains  to  them,  and  forcing  us 
into  two  trials,  by  directing  (Iiis  Jury  to  find  a 
special  verdict  setting  out  the  facts,  none  of 
which  are  disputed,  relating  to  the  organiza- 
tion and  alleg^  incorporation  of  the  plaintiff, 
and  on  this  special  finding  the  court  can  direct 
Judgment,  and  dismiss  the  suit  if  it  shall  turn 
out  that  the  plaintiff  is  not  an  incorporation 
under  the  laws  of  Pennsylvania,  as  it  sets  itself 
up  to  be  by  the  declaration  or  petition;  and  it 
will  be  so  ordered. 

But  I  suggest  to  counsel  for  the  defendant 
that  whUe  it  is  true  that  he  may  by  a  general 
traverse,  such  as  he  has  drawn  for  his  amend- 
ment, make  the  issue  of  the  Jurisdiction,  it 
would  be  better  to  follow  Mr,  Justice  Curtis' 
suggestion  in  the  Dred  Scott  Case,  and  raise  it 
by  a  special  traverse  setting  out  the  facts  in 

Sroof  as  to  the  plaintiff's  organization;  and  a 
emurrer  to  that  would  present  the  precise 
question  that  would  be  presented  by  the  special 
findings  of  the  jury.  But  he  can  take  his 
choice  of  procedure,  as  he  is  clearly  entitled  to 
plead  in  his  own  way. 

But  now  comes  the  plaintiff  and  asks  to 
amend  its  declaration,  if  the  Judgment  of  the 
court  upon  the  demurrer  or  upon  the  special 
findings  shall  be  that  it  is  not  a  corporation  of 
Pennsylvania  and  is  not  entitled  to  sue  as  "a 
citizen"  of  that  State,  by  suing  in  the  names  of 
the  persons  who  constitute  the  orranization, 
some  half  dozen  citizens  of  New  York,  New 
Jersey  and  Pennsylvania,  as  the  proof  shows 
them* to  be,  and  under  the  firm  name  and  style 
of  the  organization,  after  the  usual  manner  of 
partners  brining  suits.  Surely  they  would  be 
entitled  to  this  amendment,  and  it  would  rid 
us  of  all  further  trouble  as  to  the  Jurisdiction. 
The  court  is,  therefore,  willing  to  rule  pro 
forma — ^and  I  say  that  because  while  I  believe 
it  to  be  the  correct  ruling  I  have  not  had  time 
or  opportunity  to  give  that  critical  study  to  the 
point  which  its  importance  deserves — that  the 
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plaintiff  on  the  facts  shown  is  not  a  corpora- 
tion of  Pennsylvania,  and  therefore  is  not  en- 
titled to  sue  as  such  in  respect  to  the  rule  of 
the  federal  courts  governing  their  Jurisdiction 
of  controversies  hetween  citizens  of  different 
8Utes. 

The  case  of  Liverpool  Inturance  Company  y. 
Ma99ae!iU9etU,  77  XL  8.  10  Wall.  666  [19  L.  ed. 
1029],  does  not  decide  the  point,  as  already 
intimated.  A  Joint  stock  company  or  other 
organization  similar  to  partnerships,  whether 
limited  or  general,  may  he  for  the  purposes  of 
taxation,  as  in  that  case  declared  to  oe,  and 
for  the  reasons  therein  stated,  within  a  legisla- 
tive Act  taxing  ''corporations,"  eo  nomine,  and 
yet  not  within  the  designation  of  the  term  citi- 
zen as  used  in  the  Constitution  of  the  United 
States  defining  the  limited  Judicial  powers  of 
the  federal  government.  IHnsmore  y.  Pliila, 
A  R.  R,  Go,llj.&  £q.  861,  8  Ghicago^Legal 
News,  157. 

One  has  only  to  reflect  a  moment  upon  the 
well  known,  and  interesting  conflict,  political 
and  Judicial,  which  has  raged  over  the  ruling 
of  the  supreme  court  that  a  corporation  may, 
hv  a  fiction,  he  brought  within  the  designation 
of  the  constitutional  term  of  "citizen  of  a 
State,"  to  see  that  the  courts  may  well  halt  be- 
fore extending  anv  further,  as  our  Constitu- 
tion now  stands,  the  business  of  creating  arti- 
ficial citizens  of  the  States  by  taking  within  the 
fiction  already  established  any  other  than  legit- 
imate corporations  de  jure,  and  thus  ac(^uiring 
Jurisdiction  over  partnerships  or  associations 
that  are  called  quasi  corporations  and  corpora- 
tions de facto,  merely  to  obtain  this  jurisdiction; 
and  I  cannot,  as  now  advised,  assent  to  the 
circuit  rulings  in  that  direction  which  have 
been  cited  at  the  bar.  Maltz  v.  Am,  Erp.  Co,  1 
Flipp.  611;  Fargo  y.  LouimUe,  N,  A.  d  C.  R, 
Co,  6  Fed.  Rep.  787. 

If  the  Jurisdiction  is  to  be  maintained  it  is 
not  by  the  assimilation  of  these  nondescript  or- 
ganizations into  corporations,  for  the  Constitu- 
tion does  not  use  that  term;  but  bv  an  expansion 
of  the  power  of  the  court  and  the  selection  of 
a  similar  material  out  of  which  to  manufacture 
other  artificial  "citizens"  of  a  similar  or  anal- 


ogous character  to  those  already  admitted  to 
this  privilege  of  the  Constitution.  Or,  to  be 
more  ^recise^for  it  is  admitted  on  all  hands 
that  this  creation  of  an  artifici^  "citizen"  is  a 
somewhat  dubious  process — we  are  to  extend 
the  absolutely  conclusive  lesal  presumption,  in 
favor  of  corporations,  that  all  the  incorporators 
are  citizens  of  the  State  granting  the  charter, 
to  or^nizations  which  have  no  charter,  strictly 
speaking,  but  b^  authority  of  statute  exercise 
an  analogous  privilege  of  suing  and  being  sued 
by  a  common  name  or  style  instead  of  in  thdr 
individual  personalities.  That  the  same  reason 
may  be  eivcn  for  extending  the  presumption  as 
is  given  for  its  original  establishment  there  can 
be  no  doubt;  but  whether  its  extension  may  not 
provide  a  too  easy  method  of  evading  the  Con- 
stitution deserves  careful  consideration  at  our 
hands. 

By  the  same  reason  we  might  include  in  the 
presumption  associations  of  persons  exercising 
the  privilege  by  contract,  inter  9ese,  without 
authority  of  statute  in  the  premises,  if  sub 
tilentio,  the  State  permitted  them  to  do  that 
thing,  and  so  on  ad  infinitum. 

The  plea  of  the  defendants  to  the  jurisdiction 
will  be,  therefore,  sustained  upon  the  findings 
of  the  jury  in  that  behalf,  or  upon  a  demurrer 
to  a  plea  setting  up  the  facts  specifically  as 
suggested,  whichever  is  adopted.  And  counsel 
mav  make  up  the  record  accordingly. 

But  the  plaintiff's  amendment,  suing  in  the 
names  of  the  individuals  composing  the  limited 
partnership,  in  the  firm  name  and  style,  as 
partners  ordinarilY  sue,  will  then  be  allowed, 
but  only  in  that  form;  for  we  do  not  wish  to 
fall  in  with  the  controversy  whether  a  statute 
authorizing  a  partnership  to  sue  by  its  firm 
name  and  not  by  its  individual  members,  has 
any  extraterritorial  force  through  the  comity 
of  States;  this  would  not  disclose  the  facts  as 
to  their  citizenship;  and  would  be  onl^  to  con- 
fer on  them  the  privilege  of  a  corporation  suin^ 
as  citizens  of  another  State  in  the  federa. 
courts. 

The  petition  being  thus  amended,  the  ea^e 
mU  proceed,  upon  the  other  issues  involved,  to 
verdict  and  final  judgment. 
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Joseph  8.  BRADLEY  et  al, 

V, 

Rufus  H.    BRIGHAM. 
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The  fllintf  ajid  proaeeatlng  to  deeree  of 

a  bill  by  the  survlvlner  members  of  a  partnership 
Hfrainst  the  executor  of  a  deceased  partner  to 
obtain  an  account,  and  payment  over  of  plaint- 
iffs' share,  of  certain  partnership  assets  which 
came  to  defendant's  hands  as  such  executor  and 
have  been  sold  by  him,  oonstitates  a  ratification 
of  such  sale,  and  is  an  election  of  remedies  which 
will  bar  a  subsequent  action  of  tort  against  the 
executor  for  a  wrongful  conversion  of  the 
property. 


NOTB.— Election  of  remedy. 
7.  Bowery  Savings  Bank,  poet,- 
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See  note  to  Fowler 


(May  8,  1889.) 

ON  report  from  the  Superior  Court  of  Mid- 
dlesex County.    Judgment  for  defendant. 

This  was  an  action  of  tort  to  recover  the  val- 
ue of  certain  bonds  issued  hy  the  Mexican  Gov- 
ernment and  claimed  by  the  plaintiffs,  surviv- 
ing partners  of  the  late  nrm  of  Francis  Brigbam 
&  Co.,  as  partnership  property,  and  which  tbey 
alleged  were  wrongfully  converted  by  the  de- 
fendant who  is  executor  of  the  estate  of  Fran- 
cis Brigham,  deceased. 

The  case  was  heard  in  the  superior  court 
heforc  Sherman,  </.,  and  by  him  reported  to 
the  supreme  judicial  court. 

The  other  facts  sufficiently  appear  in  the 
opinion. 

Mr.  S«  W«  Trowbride^  for  plaintifPs. 

Messrs,  J.  0«  Abbott  and  James  T« 
Joslin  for  defendant 
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C.  Allen,  c7.,  delivered  the  opinion  of  the 
coait: 

There  is  no  doubt  as  to  the  eeneral  principles 
of  law  here  involved;  the  onnr  difficulty  is  in 
applying  them  to  the  peculiar  facts  of  this  case. 

If  A's  goods  are  wrongf  uUv  taken  by  B,  and 
sold  for  a  sum  of  money,  A  has  an  election  of 
remedies  against  B  and  may  sue  him  either  for 
the  conversion,  or  for  the  money  had  and  re- 
ceived by  him;  but  if  he  elects  to  sue  him  for 
the  money  had  and  received,  the  effect  is  to 
ratify  the  sale  by  B  as  an  act  of  agency  and  A 
cannot  thereafter  treat  the  taking  of  the  goods 
as  a  wrongful  act,  but  must  accept  the  conse- 
quences of  his  affirmation  of  the  sale. 

And  so  in  like  manner  if  A  does  any  act 
equivalent  to  suing  for  the  money  had  and  re- 
ceived, by  which  he  treats  the  sale  as  valid  and 
seeks  to  obtain  the  benefit  of  it  as  a  valid  sale, 
he  cannot  afterwards  treat  it  as  invalid,  for  the 
purpose  of  obtaining  a  further  advantage. 
Connihan  v.  Thompson,  111  Mass.  270;  Le  Bre- 
ton V.  Peirce,  2  Allen,  8, 11;  Smith  v.  Baker^ 
L.  R.  8  0.  P.  850;  Boe  v.  Mut.  Loan  Fund, 
L.  R  10  Q.  B.  Div.  847;  Lythgoe  v.  V&mon,  5 
Hurl.  &  K.  180;  Bretoer  v.  JSfparrow,  7  Barn.  & 
0.  310. 

But  if,  on  the  other  hand,  A  in  pursuing  his 
rights  does  not  show  an  intention  to  affirm  the 
taking  or  the  sale,  but  repudiates  the  same 
and  merely  seeks  as  far  as  possible  to  follow 
and  reclaim  his  goods  or  tiieir  proceeds,  in 
whole  or  in  part,  irom  those  into  whose  hands 
they  may  have  come,  this  will  not  have  the  ef- 
fect to  waive  the  wrongful  taking,  or  cut  him  off 
from  his  remedy  for  the  original  conversion; 
but  he  will  only  be  bound  to  apply  in  reduction 
of  damages  he  may  have  received.  For  ex- 
ample: if  B  having  wrongfully  taken  A's  goods 
has  delivered  a  portion  thereof  to  each  of  sev- 
eral persons  or  has  sold  the  whole  or  a  portion 
thereof  and  subdivides  the  proceeds,  and  paid 
a  portion  to  each  of  several  persons  who  had 
knowledge  of  the  facts,  A  may  follow  the 
goods  or  their  proceeds  and  recover  from  each 
person  who  received  any  goods  or  money,  with- 
out thereby  waiving  his  remedy  against  B  for 
the  ori^nal  wronguil  taking. 

Regaining  one  out  of  twenty  stolen  horses, 
or  the  value  of  one.  would  not  bar  an  action 
for  the  conversion  of  the  rest.  Smithy,  Baker, 
fupra;  Burn  v.  Morris,  4  Tyrwh.  485, 3  Cromp. 
&  M.  579;  Browning  v.  Bancroft,  8  Met.  278; 
OreeniUld  Bank  v.  Leamtt,  17  Pick.  1. 

In  determining  whether  the  pursuit  of  one 
remedy  bars  another  it  may  become  a  question 
of  tlie  intention  of  the  party. 

The  defendant  contends  that  the  plaintiffs 
are  barred  from  maintaining  the  present  action 
by  their  former  proceedings  in  equity.  Brad- 
ley V.  Brigham,  144  Mass.  181,  4  New  Eng. 
Rep.  45. 

The  plaintiffs  there  brought  a  bill  in  equity  for 
a  final  settlement  of  the  accounts  of  a  partner- 
ship whereof  the  defendant's  testator  was  a 
member.  The  bill  alleged  that  the  partnership 
was  dissolved  November  1, 1865;  that  on  or  be- 
fore the  first  of  January,  1866,  all  debts  were 
paid  and  all  capital  withdrawn;  but  that  there 
remained  several  unsettled  claims  due  to  the 
plaintiff  partnership  which  it  was  agreed  might 
be  collected  by  either  partner  and  the  pro- 
ceeds divided  from  time  to  time  equaUy  be-| 
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tween  the  partners;  that  on  or  about  January 
1,  1872,  certain  Mexican  bonds  were  taken  in 
part  payment  of  one  of  said  claims  and  placed 
in  the  hands  of  the  defendant's  testator  for  safe 
keeping  till  such  time  as  the  partners  might 
agree  to  make  a  division  of  the  same,  and  re- 
mained in  his  possession  until  his  death,  which 
was  in  1880;  that  the  plaintiffs  had  not  come 
into  possession  of  any  partnership  property, 
but  that  the  defendant's  testator  had  received 
other  property  which  ought  to  be  accounted  for 
as  assets  of  the  partnership;  t^at  the  defendant 
was  executor,  and  as  such  executor  cauie  into 
possession  of  said  bonds,  and  has  disposed  of 
the  same  and  received  the  proceeds  thereof  to 
the  amount  of  $6,000,  and  that  the  two  plaint- 
iffs were  entitled  to  receive  their  share  of  said 
proceeds,  namely,  one  third  to  each,  and  inter- 
est thereon,  and  had  demanded  of  the  executor 
that  he  pay  to  them  their  share  of  said  proceeds. 

The  prater  was  for  a  receiver,  and  that  an 
account  might  be  taken  of  all  and  singular 
said  partnership  matters,  and  that  the  defend- 
ant be  directed  to  pay  to  the  plaintiffs  what- 
ever sums  should  be  fo\md  due,  etc. 

There  was  no  averment  that  the  defendant^ 
as  executor  had  acted  wrongfully  or  negligent- 
ly in  making  sale  of  the  TOnds,  or  that  thev 
were  sold  for  less  than  their  value.  For  all 
that  appears  in  the  bill,  the  plahitiffs  might 
have  assented  to  the  sale  by  the  defendant 

There  was  no  suggestion  that  the  plaintiffs 
wished  to  repudiate  the  transaction  and  to  re- 
serve a  right  of  action  against  the  defendant 
for  his  tortious  act,  but  meanwhile  would  seek 
to  follow  the  assets  into  his  hands  as  executor. 
On  the  other  hand, the  plaintiffs  averred  that  the 
sale  was  made  bv  the  defendant  in  this  capacity 
as  executor,  and  that  he  held  the  proceeds— 
that  is,  the  whole  proceeds— in  that  capacity 
and  that  they  were  entitled  to  their  share  of 
those  assets.  They  admitted  that  he  as  execu- 
tor was  entitled  to  retain  one  third  of  the  pro- 
ceeds and  they  merely  sought  to  recover  their 
two  thirds. 

The  whole  aspect  of  the  bill  was  that  if  the 
plaintiffs  could  obtain  a  decree  for  the  payment 
of  two  thirds  of  the  proceeds  of  the  bonds,  they 
would  thereby  obtain  all  that  they  were  entitled 
to  in  resoect  to  the  whole  transaction  of  selling 
the  bonds. 

Their  bill  was  founded  on  an  affirmance  of 
the  sale  of  the  bonds.  They  pursued  that  case 
to  a  final  decree— contending,  indeed,  in  the  fin- 
al argument,  that  the  estate  was  responsible  for 
the  full  value  of  the  bonds,  but  with  no  sugges- 
tion upon  the  record  that  they  had  mistaken 
their  remedy  or  wished  in  any  manner  to 
change  the  character  of  their  bill. 

The  election  and  pursuit  of  the  remedy  in 
the  former  proceedings  are  a  bar  to  the  present 
action  and  according  to  the  terms  of  the  re- 
port the  entrv  must  be — 

Judgment  for  the  d^endanl. 


Lawrence  KYTE 

V, 

The  COMMERCIAL  UNION  ASSURANCE 

CO. 

( Mass. I 

A  lire  insnraAce  pollGjr  which  provides  that 
It  shall  become  void  in  case  the  situatloa  or  oir 


See  also  6  L.  R.  A.  524. 
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oumstances  affectiiiflr  the  riek  shall  be  altered  bo 
as  to  increase  the  risk  with  the  knowledge  or  con- 
sent of  the  assured  and  without  the  assent  of  the 
insurer,  is  rendered  absolutely  void  by  a  tempo- 
rary increase  of  risk  caused  by  the  manner  of  us- 
ing the  premises,  and  which  is  not  a  casual  inad- 
yertent  or  inevitable  thing;  and  the  policy  will 
not  reyive  upon  the  termination  of  such  increase 
of  risk  before  destruction  of  the  property  by  fire. 

Ofay  9, 1889.) 

ON  defendant's  exceptions  to  the  Superior 
Court  of  Suffolk  Ck)unty.    Sustained, 

This  wafi  an  action  of  contract  to  recover  up- 
on two  policies  of  fire  insurance,  each  for  three 
years,  made  b^  defendant  and  issued  to  plaint- 
iff. At  the  tnal  in  the  superior  court  before 
Blodgett,  J.,  the  Jarv  returned  a  verdict  for 
plaintiff  for  $2,488.  &,  and  defendant  alleged 
exceptions. 

Tlie  further  facts  sufflcientlj  appear  in  the 
opinion. 

Me89r§.  Powers  A  Powers  for  defendant 

Mr.  C.  Q.  TIrrell  for  plaintiff. 

C*  Allen,  J,,  delivered  the  opinion  of  the 
court: 

These  policies  were  in  the  form  of  the  Mass- 
achusetts Standard  policy,  and  each  provided 
that  "This  policy  shall  be  void  .  .  .  if  without 
such  assent  [namely,  the  assent  in  writing  or  in 
print  of  the  company |,  the  situation  or  circum- 
stances affecting  the  nsk  shall,  by  or  with  the 
knowledge,  advice,  agency  or  consent  of  the  in- 
sured, be  so  altered  as  to  cause  an  increase  of 
such  risks  ...  or  if  gunpowder  or  other  ar- 
ticles subject  to  legal  restriction  shall  be  kept 
in  quantities  or  maimer  different  from  those 
allowed  or  prescrihed  by  law." 

Various  other  circumstances  were  enumer- 
ated which  would  also  avoid  the  policy.  At  the 
beginning  of  the  trial  the  defendant  waived 
every  defense  except  increase  of  risk.  The  de- 
fense of  the  illegal  keepins^  of  intoxicating  liq- 
uors as  a  separate  and  oustinct  defense  was 
therefore  waived. 

We  have  to  consider  in  the  first  place  wheth- 
er the  instructions  requested  by  the  defendant 
were  given  in  substance. 

The  plaintiff  contends  that  they  were.  The 
learned  Judge  before  whom  the  case  was  tried 
adopted  in  substance  the  third  and  fifth  instruc- 
tions asked  for  by  the  defendant,  and  then  in- 
structed the  jury  that  if  they  shall  find  that 
during  the  time  for  which  these  policies  were 
issued  the  plaintiff  Kyte,  by  obtaining  a  com- 
mon victualer's  license  and  making  use  of  this 
building  under  said  license  and  legally  or  ille- 
gally selling  intoxicating  liquors  therein  in- 
creased  the  risk,  then  this  poHcy  became  void 
as  to  the  plaintiff  Eyte,  and  he  could  not  re- 
cover for  his  interest  therein ;  and  if  Uiey  should 
find  that  while  these  policies  were  in  force  in- 
toxicating liquors  were  kept  and  sold  in  this 
building  by  the  plaintiff  Eyte,  or  with  his  con- 
sent or  knowledge,  and  that  thereby  the  risk 
W9S  increased,  this  policy  became  void  as  to  his 
inteiest,  and  he  could  not  recover. 

This  was  a  general  and  broad  instruction,  in- 
eluding  the  increase  of  risk  by  using  the  prem- 
ises as  a  common  victualing  place,  or  as  a 
place  for  selling  intoxicating  liquors  legally  or 
illegally,  and  well  covered  the  ^neral  question 
of  the  effect  of  an  increase  of  nsk. 
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From  this  instruction  taken  alone  a  jury 
might  well  have  inferred  thatUie  policy  would 
be  void  in  case  of  any  such  increase  of  risk  at 
any  time  during  the  term,  covered  by  the  jiol- 
icies  and  before  the  fire. 

But  the  defendant,  in  the  fourth  request  for 
instructions,  asked  for  a  special  instruction 
adapted  to  the  case  of  a  temporary  increase  of 
risk  which  had  ceased  before  the  time  of  the 
fire;  that  is  to  say,  that  if  the  jury  should  find 
that  by  the  illegal  sale  of  intoxicating  liquors 
in  this  building  by  the  plaintiff  Eyte,  or  by 
others  with  his  consent  and  knowledee,  for  a 
certain  portion  of  the  time  for  which  these  pol- 
icies were  issued,  the  risk  was  for  that  period 
increased,  this  policy  would  be  void  as  to  Kyte*s 
intorest,  and  he  could  not  recover,  although 
this  increase  was  not  permanent. 

The  Judge  declined  to  give  this  ruling,  and 
instructed  the  jury,  in  substance,  that  if  that 
illegal  use  was  temporarv,  not  contemplated  at 
the  time  when  the  policy  was  taken  by  the 
plaintiff  and  ceased  before  the  fire,  then  the 
fact  that  he  had  made  an  illegal  use  of  the 
premises  in  1882,  which  was  during  the  time 
covered  by  the  policy,  would  not  deprive  the 
plaintiff  of  the  right  to  maintain  the  action;  and 
that  his  right  under  the  policy,  if  suspended 
while  the  illegal  use  of  the  building  continued, 
would  revive  when  he  ceased  to  use  it  illegally. 

This  instruction  did  not  in  express  terms  men- 
tion the  subject  of  an  increase  of  risk  by  the  il- 
legal use  of  the  premises  for  selling  liquors; 
but  the  instruction  was  given  in  place  of  the 
fourth  request  for  instructions,  andtbat  request 
was  refused,  the  Jud^  saying  that  he  had  giv 
en  what  would  be  entirely  inconsistent  with  it 

The  question  is  thus  presented  whether  thi 
provision  of  the  poli<7f  that  it  shall  be  void  in 
case  of  an  increase  of  risk,  means  that  it  shall 
be  void  only  during  the  time  while  the  increase 
of  risk  may  last,  and  may  revive  again  upon 
the  termination  of  the  increase  of  risk. 

The  provision  is  that  the  policy  shall  be  void 
if  any  one  of  several  circumstances  successively 
enumerated  shall  be  found  to  exist  Some  of 
these  circumstances  relate  to  the  time  of  issu- 
ing the  policy,  and  others  could  not  arise  till 
afterwards.  They  are  of  different  degrees  of 
importance,  some  of  them  goine  to  the  essen- 
tial matters  of  the  contract,  and  others  being 
comparatively  trivial  in  character. 

The  language  of  the  policy  is  the  same  in  re- 
spect to  them  all,  that  the  policy  shall  be 
void. 

In  Hinckley  v.  Oermania  F,  Ins,  Co.  140 
Mass.  88,  the  policy  was  in  the  same  form  as 
those  in  the  present  case  and  for  a  short  time 
during  the  term  of  the  policy  the  plaintiff  kept 
a  bowling  alley  and  billiard  table  without  hav- 
ing any  license  therefor.  There  was  no  ques- 
tion of  increase  of  risk  or  other  actual  preju- 
dice to  the  insurer;  and  under  these  circum- 
stances, two  questions  arose,  first  whether  the 
plaintiff's  act  fell  within  the  provision  that  the 
policy  should  be  void  if  gunpowder  or  other 
articles  subject  to  legal  restriction  should  be 
kept  in  a  manner  different  from  that  allowed 
by  law;  and  secondly,  whether,  assuming  that 
the  policy  would  be  void  during  the  time  of 
the  illegal  keeping  of  the  bowling  alley  and  bill- 
iard table,  it  would  revive  after  such  tempo 
rary  use  had  ceased. 
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In  deciding  the  caae  the  court  intimated  that 
the  plaintiff's  act  was  not  within  the  meaning 
of  the  provision  in  the  policy,  unless  the  lisk 
was  thereby  increased,  but  placed  the  decision 
upon  the  second  ground  that  its  policy  would 
revive.  The  court  now  thinks  it  would  have 
been  better  to  place  the  decision  of  this  part  of 
the  case  solely  upon  the  first  ground,  leaving 
it  an  open  question  whether  a  departure  from 
the  terms  of  the  provision  of  the  policy,  with- 
out an  increase  of  risk,  may  be  deemed  merely  to 
suspend,  and  not  absolutely  to  avoid,  the  pol- 
icy. 

However  that  may  be,  we  think  an  increase 
of  risk  entitles  the  insurer  to  avoid  the  policnr 
absolutely.  The  contract  of  insurance  depends 
essentially  upon  an  adiustment  of  the  premium 
to  the  risk  assumed.  If  the  assured  by  his  vol- 
untary act  increases  the  risk,  and  the  fact  is 
not  known,  the  result  is  that  he  gets  an  insur- 
ance for  which  he  has  not  paid.  In  its  effect 
upon  the  company  it  is  not  much  different  from 
a  misrepresentation  of  the  condition  of  the  prop- 
citv. 

If  the  provision  stood  alone  that  in  case  of 
any  material  misrepresentation  as  to  the  rid^  or 
any  voluntary  increase  of  risk  afterwards  the 
policy  should  be  void,  it  could  hardly  be  doubted 


that  the  words  should  be  taken  In  their  natural 
obvious  meaning. 

The  fact  tiiat  with  this  are  coupled  the'other 
provisions  above  referred  to,  does  not  diange 
its  meaning  with  reference  to  the  effect  and 
consequence  of  an  increase  of  risk.  An  in- 
crease of  risk  which  is  substantial,  and  which 
is  continued  for  a  considerable  period  of  time, 
is  a  direct  and  certain  injury  to  the  insurer,  and 
changes  the  bads  upon  which  the  contract  of 
insurance  rests;  and  since  there  is  a  provision 
that  in  case  of  an  increase  of  risk  which  is  con- 
sented to  or  known  by  the  assured,  and  not  dis- 
closed, and  the  assent  of  the  insurer  obtained, 
the  policy  shall  be  void,  we  do  not  feel  at  lib- 
eriY  to  qualify  the  meaning  of  these  words  by 
holding  that  the  policy  is  only  suspended  dur- 
ing the  continuance  of  such  increase.  I^ftnan 
y.  8taU  Mut.  F.  Ins.  Oo,  14  Allen,  829;  Mead 
y.  Narikwestem  In$.  Oo.  7  N.  T.  5d0. 

It  follows,  therefore,  that  tiie  fourth  instruc- 
tion which  was  requested,  orsomethhigin  sub- 
stance like  it,  should  have  been  given. 

Upon  the  facts  stated  and  assumed,  the  in- 
crease of  risk,  if  there  was  one,  continued  for 
fifteen  months,  and  could  not  be  treated  as  a 
casual,  inadvertent,  or  ineyitahle  thing. 

EoBtiifitions  muM>ned. 


MINNESOTA  SUPREME  COURT. 


STATE  OP  MINNESOTA,  ezrd.  Moees 
E.   CLAPP,  Attorney-General, 

lONNESOTA  THRESHER  MANUFACT- 
URING CO, 

( Mino ) 

*t.  Proceeding  upon  inlbrmatloia  in  the 

nature  of  gtio  toarrof  ito  belong  to  the  olass  de»- 

*Head  notes  by  MircmEUi,  J*. 


Ignated  '^remedial  oases**  In  section  2,  article  % 
of  the  Constitution  of  the  State,  and  are  not  tn- 
duded  In  the  class  denominated  ^^cases  at  law** 
in  section  4,  article  1,  of  the  same  instrument, 
in  which  trJal  by  jury  is  demandable  as  of  rijrht. 

2.  No  corporation  can  be  org^aniaed  under 
General  Laws  1878,  chap.  11  (Cton.  Stat.  1878,  chap. 
84,  M 120-14B),  except  for  an  exclusively  manufact- 
uring or  mechanical  business.  If  the  purpose 
for  which  a  corporation  is  formed,  as  stated  in  its 
articles  of  association,  is  to  carry  on  a  manufact- 
uring or  mechanical  business,  and  also  some 


MOTB.~i{0m«dy  h\i  ancient  writ  of  quo  warranto. 

When  It  was  desired  to  proceed  against  a  private 
oor  poration  to  procure  a  forfeiture  of  its  franchises 
for  misuser  or  nonuaer,  the  appropriate  remedy 
was  held  to  be  by  the  ancient  writ  of  quo  vxirranto 
Instead  of  by  information.  State  v.  Beal  Estate 
Bank,  6  Ark.  606;  8  BL  Gom.  282;  Com.  y.  Small,  26 
Pa.  81;  State  y.  Ashley,  1  Ark.  279;  High,  Bxtr.  Legal 
Rem.4fiO. 

A  corporate  franchise  is  a  species  of  incorporeal 
hereditament.  In  the  nature  of  a  special  privilege 
or  immunity,  proceeding  from  the  sovereign  power. 
See  People  v.  Utica  Ins.  Oo.  15  Johns.  886. 

That  power  has  the  right  at  all  times  to  inquire 
into  the  method  of  its  user,  or  the  title  by  which  it 
Is  held,  and  to  declare  a  forfeiture  for  misuser  or 
noDUser  if  sufficient  cause  appears,  or  to  render 
judgment  of  ouster  If  the  parties  assuming  to 
exercise  the  franchise  have  no  title  thereto  (Com. 
V.  Commercial  Bank,  28  Pa.  388;  State  v.  Pa.  &  O. 
Canal  Co.  28  Ohio  St  124:  People  v.  Kingston  &  M. 
Tump.  Boad  Co.  28  Wend.  108);  and  such  franchises 
be  resumed  by  the  government  under  a  judicial 
judgment  upon  a  quo  warranto  to  ascertain  or  en- 
force forfeiture.  State  Board  of  Education  v. 
Bakewell,  8  West.  Rep.  40, 122111. 880. 

Such  judgment  is  not  retroactive  upon  rights 
acquired  and  liabilitiee  incurred  prior  to  such 
ouster.  Society  Perun  v.  Cleveland,  1  West.  Bep. 
606, 48  Ohio  St  481. 
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The  quo  warranto  proceeding  is  used  to  forfeit, 
not  to  suspend,  a  franchise;  to  redaim  a  privilege 
granted  by  the  State,  not  to  punish  for  a  breach 
of  private  contracts.  Morris  v.  The  Leona,  87  Tex. 
808. 

Jvriadietion. 

The  supreme  court  has  jurisdiction  by  quo  war- 
ranto  to  enforce  the  forfeiture  of  the  charter  of 
a  corporation.  State  v.  St  Paul  ft  S.  0.  B.  Co.  86 
Minn.  222. 

The  ancient  writ  of  quo  warranto,  and  the  Infor- 
mation in  the  nature  thereof,  are  so  distinct  In  theiz 
nature,  and  In  the  procedure  under  them,  that 
under  a  constitutional  provision,  conferrhig  upon 
tiie  supreme  court  of  the  State  the  power  to  hear 
and  determine  writs  of  quo  twimanto,  asan  orlgina; 
jurisdiction,  the  court  was  limited  to  the  old  com- 
mon-law writ  and  could  not  exercise  jurisdiction 
by  a  quo  warranto  information.  State  v.  Ashley,  1 
Ark.  270, 1  Ark.  518.  See  also  State  v.  Beal  Estate 
Bank,  6  Ark.  505;  State  v.  Johnson,  26  Ark.  281. 

But  it  Is  now  held  that  tbe  constitutional  provis- 
ion giving  jurisdiction  to  issue  the  writ  Indudee 
the  information  as  well  as  the  common-law  writ 
State  V.  Leatherman,  88  Ark.  8L 

And  under  such  a  constitutional  provision  a 
trial  by  jury  cannot  be  demanded  upon  a  writ  of 
quowarranta.  State  v.  Johnson,  26  Ark.  28L  But 
see  State  v.  Allen,  6Kan.  218. 

Nork/is  the  right  to  a  jury  trial  In  su«h  case  con- 


See  also  5   L.  R.  A.   403;    21  L.   R.  A.  416. 


1889.       Statb  of  MmnBaoTA,  «b  rel.  Clapp,  y.  MiNinceoTA  Thresheb  Mvo.  Ck>. 
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other  EDd  distinct  kind  of  biulneaB,  not  properly 
inof dental  to  or  oonneoted  with  the  former,  it  will 
heloDff  to  the  cdaaB  of  corporations  authorized  to 
be  formed  under  title  Z,  chapter  8i|  Qea.  Stat, 
(sections  108-119),  although  the  articles  redtethat 
it  Is  formed  under  the  Act  of  1878. 


8L  The  ohject  of  proeeedlngs  by  quo 
nuito  against  a  corporation  being  to  protect 
public  Interests,  to  warrant  a  forfeiture  of  cor- 
porate franchises  for  misuser,  the  misuser  must 
be  such  as  to  work  or  threaten  a  substantial  in- 
Jury  to  the  public. 

i.^'FranelilMo''  and  ''powers**  distin- 
guished. 

Bb  Aete  ultra  Ttreet  or  in  exoess  of  powers,  are 
not  necessarily  a  misuser  of  franchises,  such  as 
wHl  warrant  their  forfeiture.  To  justify  such 
forfeiture  the  ultra  vfneaacts  must  be  so  substan- 
tial and  continued  as  to  so  derange  or  destroy  the 
business  of  the  corporation  that  it  no  longer  ful- 
flils  the  end  for  which  it  was  created.  BltravlfreB 
acts  may  be  such  as  to  justify  interference  by 
the  State  by  injunction  to  prevent  a  continuance 
of  the  excess  of  powers,  while  they  would  not  be 
a  Bufflcietit  ground  for  a  forfeiture  of  the  corpo- 
rate franchises  In  proceedings  by  quo  wammto, 

t.  If  the  unaathoiiaed  acts  affect  merely 
stockholders  and  creditors  who  have  an  adequate 
legal  remedy,  the  State  will  not  Interfere.  De- 
murrer to  the  answer  overruled,  and  Information 
dismissed. 

(Maroh7,1880J 

PROCEEDINGS  upon  Informatioii  in  the 
nature  of  quo  toarranto  to  compel  respond- 
ent to  show  cause  why  Its  franchises  should 
not  be  declared  forfeited  and  the  corporation 
dissolved.    Information  dismisted. 

The  case  is  fully  stated  in  the  opinion. 

Mes»r$.  Gordon  E.  Cole*  James  N. 
Castle  and  Horace  O.  Stone*  with  Mr, 
Moses  E.  Clapp*  Atty-Oen.,  for  relator: 

The  defendant  nas  offended  against  the  acts 
creating  it,  by  doing  large  amounts  of  busi- 
ness against  the  express  prohibitions  of  said 
acts  before  filing  the  certificate  required  by 
section  9  of  the  Manufacturing  Act. 


The  bringing  of  this  action  against  defend- 
ant by  its  name  admits  that  defendant  once 
existed  as  a  corporation  for  the  sole  and  only 
purpose  of  getting  ready  to  do  business. 

Hurt  Y.  SaUimry,  66  Mo.  810. 

The  filing  of  the  unverified  articles  of  asso- 
ciation, wmch  contains  only  two  of  the  five 
requisites  of  section  0  of  the  Act,  is  not  a  com- 
pliance with  the  provisions  of  the  Act  The 
courts  have  held  a  strict  compliance  in  such 
cases  to  be  absolutely  necessair. 

PeopU  V.  Sdfridge,  52  Cal.  831;  Clegg  v.  Eam^ 
ilton  d  W.  G,  Orange  Go,  61  Iowa  121. 

The  defendant  has  violated  the  law  by  buy- 
ing stock  in  other  corporations,  buying  biUa 
receivable,  buying  stale  and  disputed  claims 
and  then  litigating  them,  buying  dishonored 
claims  against  bankrupts,  buy mg  unnecessary 
real  estate,  buying  property  unnecessary  for  its 
lawful  purposes,  buying  property  for  specula- 
tion. 

See  State  v.  Omtral  OMo  Mutl  BdiefAsio. 
29  Ohio  St.  899. 

The  insertion,  in  the  articles  of  association, 
of  purposes  not  mentioned  in  the  Act,  is  mere 
surplusage  and  does  not  enlarge  or  increase 
the  powers  of  defendant  bevona  the  purposes 
specified  in  the  Act  and  the  powers  incident 
thereto. 

Orangeri  L.  d  H,  In$,  Oo,  v.  Kamp&r,  78  Ala. 
825;  Albright  v.  Lafayette  Bldg.  d  8av,  Aeeo, 
102  Pa.  411;  Wettern  U,  Tdeg,  Co,  v.  Union 
Pac,  R,  Co,  1  McCrary,  418.  See  also  Eastern 
Plank  Road  Co,  v.  Vaughan,  14  N.  Y.  646; 
Bigelow  y,  Gregory,  78  IlL  197;  Boehester  Ins. 
Go,  V.  Martin,  13  Minn.  59;  Ancient  City 
Sportsman's  Club  v.  Miller,  7  Lans.  412;  People 
v.Utiea  Ins.  Co.  16  Johns.  858;  BoberUf  db 
Pyn^s  App,  60  Pa.  400. 

The  powers  of  corporations  organized  under 
legislative  statutes  are  such,  and  such  only,  as 
those  statutes  confer. 

Thomas  y,West  Jersey  B.  Go,  101  U.  S.  71 
(26  L.  ed.  950). 

In  the  United  States  a  corporation  cannot 


ferred  by  the  Uth  Amendment  to  the  Constitution 
of  the  United  States.  State  v.  Johnson,  296  Ark.  281; 
State  V.  Lupton.  64  Mo.  41S. 

In  Alabama,  when  all  the  fSots  are  admitted,  there 
to  no  error  in  refusing  a  Jury  triaL  Lee  v.  State,  49 
Ala.  48. 

As  to  the  right  to  trial  by  Jtury  in  New  York,  see 
People  V.  Albany  ft  a  K.  Go.  67  N.  Y.  16L 

JfMKe(aldi8er«tiotk 

CX>urts  move  with  extreme  oaution  in  proceed- 
ings which  have  for  their  object  the  forfeiture 
of  corporate  franchises.  Forfeitures  are  only  al- 
k>wed  for  a  plain  abuse  of  power  by  which  tiie  cor- 
poration fiafls  to  fulfill  the  design  and  purpose  of 
its  organization.  State  v.  Commercial  Bank,  10 
Ohio,  686;  State  v.  Farmer's  GoUege,  82  Ohio  St.  487; 
Harris  v.  Miss.  V .  ft  8.  L  B.  Co.  61  Miss.  602. 

Such  proceedings  are  to  a  great  extent  within  the 
discretion  of  the  court,  and  will  not  generally  Ue 
where  there  is  another  plain  and  adequate  remedy. 
TArbox  ▼.  Sughrue,  86  Kan.  226;  People  v.  Hillsdale 
ft  C.  Tump.  Co.  2  Johns.  190;  Com.  v.  Jones,  12  Pa. 
866:  Com.  v.  McCarter,  96  Pa.  607. 

To  warrant  the  court  In  granting  leave  to  file  the 
information,  it  should  appear  that  there  to  probable 
ground  for  maintaining  the  proceeding.  People  v. 
Ca]laghan,88IU.128. 

In  Alabama  a  distinction  to  taken.  In  applying 
the  doctrine  of  judicial  discretion,  between  cases 

8  L.  R.  A 


where  the  proceedings  retain  the  character  of  a 
prosecution  in  behalf  of  the  State,  Involving  no 
question  of  private  right,  and  cases  where  only 
private  rights  are  involved.  State  v.  Burnett,  2 
Ala.  140. 

The  court  may  properly  refuse  the  application 
for  leave  to  file  an  Information.  People  v.  Sweet- 
ing, 2  Johns.  184;  State  v.  Sohnierle,  6  Rich.  L.  289; 
Com.  V.  Reigart,  14  Serg.  ft  B.  216.  See  also  State  v. 
CentrevlUe  Bridge  Co.  18  Ala.  678;  People  v.  Waite, 
70  lU.  26;  People  v.  Moore,  78  HL 182;  Stone  v.  Wet- 
more,  44  Gku  486. 

Upon  petition.  In  term  time,  for  leave  to  file  an 
Information  in  the  nature  of  quo  wamvanUi  the 
court  mayor  may  not  dtopense  with  the  rule  nisi 
as  in  its  opinion  the  exigencies  of  the  case  demand. 
People  V.  McFall  (Til.)  14  West  Bep.  672. 

Proeeedings;  by  whom  instituted. 

The  abuse  of  a  franchise  granted  by  the  State 
being  a  public  wrong,  the  proceedings  may  be  In- 
stituted by  the  public  prosecutor,  or  other  author- 
ized representative  of  the  State.  State  v.  Paterson 
&  H.Tump.  Co.  21  N.  J.  L.  9;  Com.  v.  Farmers 
Bank,  2  Grant,  Cas.  892;  Com.  v.  Allegheny  Bridge 
Co.  20  Pa.  185;  Murphy  v.  Farmers  Bank,  20  Pa.  416; 
Com.  V.  Phila.  G.  ft  N.  B.  Co.  20  Pa.  618.  See  also 
People  V.  North  Chicago  B.  Co.  88  Ili.  687. 

And  the  fact  that  the  State  to  interested  in  the 
corporation  as  a  stockholder  constitutes  no  suffl- 
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become  a  stockholder  in  another  corporation 
unless  by  power  specifically  granted  by  its 
charter  or  necessarily  implied  in  it. 

Green's  Brice,  Ultra  Vires,  p.  01,  note  b, 

.No  power  to  buy  the  stock  of  another  corpo- 
ration is  specifically  granted,  and  the  follow- 
ing decisions  show  conclusively  that  it  is  not 
necessarily  implied: 

Milbank  v.  J^.  Y.  L.  E.  db  W,  B.  Co,  64 
How.  Pr.  28;  Berry  v.  Tales,  24  Barb.  199; 
Mechanics  d  W,  Mut,  8av,  &  Bldg,  Asso,  v. 
Meriden  Agency  Co.  24  Conn.  159;  Franklin 
Co,  Y.  Lewiston  Sav.  Inst.  68  Maine,  48;  Mc- 
Millan V.  Carson  Hill  Union  Min,  Co.  13 
Phila.  404;  Hoffman  y.  John  Hancock  Mut.  L. 
Ins.  Co.  92  U.  8.  161  (28  L.  ed.  589);  First 
Nat.  Bank  v.  Nat.  Exchange  Bank,  92  U.  8. 
]  32  (28  L.  ed.  679);  Nassau  Bank  v.  Jones,  96  N. 
Y.  115;  DavisY.SmithAm.  Organ  Co.  181  Mass. 
258,  276;  Central  B.  Co.  of  N.  J.  v.  Pa.  B.  Co. 
81 N.  J.  Eqf  475;  HazUhurst  v.  Bofloannah,  G.  db 
N.  A.  B.  Co.  48  Ga,  67;  Central  B.  Co.  v.  Col- 
lins, 40  Ga.  688;  Memphis  Grain  dk  P.  EUwitor 
Co.  V.  Memphis  A  C.  B.  Co.  85Tenn.  708,  30 
Am.  &Eng.  R.  Cas.  622;  New  Orleans,  F.  AH. 
Steamship  Co.  v.  Ocean  Dry  Dock  Co,  28  La. 
Ann.  178;  Pearee  v.  Madison  A  h  R  Co.  62 
U.  S.  21  How.  441  (16  L.  ed.  184);  Davis  y. 
Old  Colony  B.  Co.  181  Mass.  268. 

The  bills  and  accounts  receivable  of  the  car 
company  are  not  necessary  for  the  defendant 
to  have  m  order  to  carry  on  its  manufacturing 
business. 

Farmers  A  M.  Bank  v.  Baldwin,  28  Minn. 
198;  Cherokee  Iron  Co.  v.  Jones,  62  Ga.  276; 
Sumner  v.  Marey,  8  Wood.  &  M.  106;  State 
Bank  Comrs,  v.  St.  Lawrence  Bank,  7  N.  Y. 
518;  StaU  v.  Mansfield,  28  19.  J.  L.  610. 


We  are  not  aware  of  any  principle  of  luw 
that  will  allow  corporations  chartered  and  or- 
ganized for  specific  purposes  to  purchase  or 
lease  property  having  no  connection  with  Uieir 
legitimate  business  for  the  sole  purpose  of  com- 
mencing and  prosecuting  a  suit,  and  harassing 
another  under  the  forms  of  law. 

Oeeum.  Co.  y.  Bprague  Mfg.  Oo.  84  Conn. 
641. 

The  authorities  are  numerous  and  uniform 
against  corporations  buying  their  own  stock. 

Currier  v.  Lebanon  Slate  Od.  56  K.  H.  282; 
Coppin  V.  Greenlees  d  Bansom  Co.  88  Ohio  8t. 
276;  German  Sav.  Bank  v.  Wu^fekuhler,  19 
Kan.  60;  Famsworth  v.  Bobbins,  86  Minn.  869; 
F^aser  v.  Bitchie,  8  Bradw.  654;  Taylor  v.  Mi- 
ami Exporting  vo.  6  Ohio,  176;  Burke  v.  Smith, 
88  U.  8.  16  Wall  890  (21  L.  ed.  861);  Clapp  v. 
Peterson,  104  111.  26;  SlaU  Bank  cf  Ohio  v. 
Fox,  8  Blatchf.  481;  Dupee  y.  Boston  Water 
Flower  Go.  114  Mass.  87;  City  Bank  of  Colum- 
bus v.  Bruce,  17  N.  Y.  607;  Chicago,  P.  d  S. 
W.  R  Co.  V.  Marseilles,  84  IlL  146,' 648^  Iowa 
Lumber  Co,  y.  Foster,  49  Iowa,  26;  Coleman  v. 
Columbia  Oil  Co.  61  Pa.  74. 

Messrs,  Flandraiiv  Squires  A  Cutch* 
eon,  for  respondent: 

Proceedings  by  quo  warranto  are  maintain- 
able in  this  court  only  under  the  provisions  of 
section  1  of  chapter  w;  the  provisions  of  chap- 
ter 79  do  not  apply  and  have  per  se  no  relation 
to  the  proceemng;  the  remedy  is  a  common- 
law  remedy  and  governed  under  our  statute  by 
common-law  rules. 

State  Y.Sharp,  27  Minn.  88,  89;  StaU  v.  St. 
Paul  d  S.  C.  KCo.96  Minn.  222,  228. 

The  modem  remedy,  differs  in  nothing  from 
an  ordinary  action  at  law,  prosecuted  in  the 
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dent  reason  why  it  should  not,  in  its  sovereigii 
oapaoity,  prooeed  against  the  oorporatlon  by  an 
information  to  proouze  a  forfeiture  of  its  fran- 
chise.   Gom.  V.  James  River  Co.  2  Ya.  Gas.  190. 

The  proceedings  can  only  be  instituted  by  an  in- 
formation by  the  Attorney-General  ex  ojflcio,  not 
by  an  information  primarily  for  the  protection  of 
private  Interests.  (Kenney  v.  Gonsumera  Gas.  Go.  2 
New  Eng.  Rep.  810, 142  Mass.  417. 

The  Illinois  Gonstitution  only  requires  that  the 
prosecution  '*shall  be  carried  on  in  the  name  and 
by  authority  of  the  People,**  and  not  that  the  Peo- 
ple shall  prosecute.  Gheshire  v.  Kelley,  8  West.  Rep. 
617, 116  111.  408. 

Svbstit/ufUm  of  information  in  nature  of  quo  war^ 

ranto. 

To  devest  a  corporation  of  its  franchise,  the  ap- 
propriate remedy  is  by  an  information  in  the  nat- 
ure of  a  quo  warranto,  wherever  there  is  a  body 
corporate  de  facto,  assuming  to  act  in  that  capacity, 
but  which  from  some  defect  is  not  authorized  to 
exercise  corporate  powers.  Baker  v.  Backus,  22 
III.  110;  Gom.  v.  James  River  Go.  2  Ya.  Gas.  190. 

It  is  the  usual  process  to  which  resort  is  had  to 
correct  the  usurpation  of  any  public  oflSce  or  cor- 
porate franchise,  by  trying  the  civil  right,  seizing 
the  franchise  and  ousting  the  usurper.  State  v. 
Ashley,  1  Ark.  279;  Lindsey  v.  Atty-Gten.  83  Miss. 
600;  State  v.  Paul,  6  Stew.  &  Port.  40;  Gom.  v.  Mur- 
ray, 11  Serg.  ft  R.  78:  State  v.  Portland  &  O.  R.  Go. 
68  N.  H.  118;  High,  Eztr.  Legal  Rem.  466;  Reed  v. 
Cumberland  &  O.  Ganal  Corp.  66  Maine,  188;  State 
V.  Real  ISBtate  Bank,  6  Ark.  606. 

It  lies  in  all  cases  where  the  ancient  writ  itself 
could  have  been  maintained.  Lindsey  v.  Atty- 
Gen.  83  Miss.  600;  Com.  v.  Murray,  U  Serg.  ft  R.  78. 

8  L.  R.  A« 


It  is  regarded  as  a  mixed  action,  for  the  double 
purpose  of  vindicating  public  poUcy  and  of  en- 
forcing a  private  remedy.  People  v.  Gillespie,  1 
Gb1.84j& 

The  nonperformance  of  the  conditions  of  the  Act 
of  incorporation  is  deemed,  per  as,  a  misuser,  suffi- 
cient to  forfeit  the  grant  on  proceedings  by  infor- 
mation. People  V.  iLingston  ft  M.  Tump.  Road  Go. 
88  Wend.  196;  People  v.  Kankakee  River  Imp.  Ga 
108  HI.  401;  People  v.  Utica  Ins.  Go.  15  Johns.  858. 

It  is  strictly  a  civil  proceeding  resorted  to  for  the 
purpose  of  testing  a  civil  right,  by  trying  the  title 
to  an  oiflce  or  franchise  and  ousting  the  wrongful 
possessor.  Robertson  v.  State,  7  West.  Rep.  480, 
100  Ind.  79;  State  v.  Hardie,  1  Ired.  L.  42;  Bank  of 
Vlncennes  v.  State,  1  Blackf .  067;  State  v.  Ashley, 
1  Ark.  279;  Lindsey  v.  Atty-Gen.  88  Miss.  608;  State 
V.  Lingo,  26  Mo.  486;  State  v.  Stewart,  82  Mo.  879; 
State  V.  Lawrence,  88  Mo.  685;  State  v.  Kupferle,  44 
Mo.  154;  Gom.  v.  Blrchett,  2  Va.  Gas.  61;  Atty-Oen. 
V.  Barstow,4  Wis.  667;  Gom.  v.  Phila.  Go.  ISerg.  ft  R. 
882;  Gom.  v.  MoGloskey,  2  Rawle,  881;  State  v.  Price, 
60  Ala.  668;  State  v.  DeGress,  68  Tex.  887. 

Leave  to  file  an  information  shall  not  be  granted 
without  some  showing.  Vrooman  v.  Michie  (Mich.) 
18  West  Rep.  160;  Murphy  v.  Earmers  Bank,  20  Pa. 
415;  State  v.  Gommeroial  Bank,  10  Ohio,  686. 

ProeeedinQS  Z»v  informaUonm 

Where  the  information  set  fOrth  an  effort.  In 
good  faith,  to  organise  as  a  corporation,  and  oper- 
ation as  a  corporation  de  facto  for  many  years,  it 
was  properly  overruled  on  demurrer.  North  v. 
State,  5  West.  Rep.  686, 107  Ind.  866. 

When  the  information  is  filed  against  the  re- 
spondent in  its  corporate  name,  and  process  is  to- 
sued  and  served  accordingly,  and  the  respondent 


18  iO.       State  of  Minnesota,  ex  rel  Clapp,  y.  Minitbsota  Tubbsher  Mpg.  Co. 
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criminal  form  and  instituted  by  the  public 
prosecutor. 

High,  Extr.  Leffal  Rem.  g§  591,  608;  Shortt, 
Informations,  p.  110. 

This  court  cannot  take  Jurisdiction  of  such 
an  action. 

Sec.  2,  art.  6,  Const. ;  sec.  1,  chap.  68  Minn. 
Qen.  Stat.;  State  v.  ^S^.  Paul  d:  S.  0.  B.  Co, 
eupra. 

if,  in  any  given  case,  a  trial  by  iurv  Is  de- 
mandable,  such  a  trial  cannot  be  naa  in  this 
court;  it  is  impossible  for  the  court  to  proceed 
to  Judgment  in  that  case. 

Harkne  v.  8coU  Co,  2  Minn.  842;  StaU  v. 
Lake  City,  25  Mmn.  404,  427;  StaU  y.  Burr,  28 
Minn.  40. 

A  trial  by  jury  is  demandable  as  of  right,  in 
all  cases  upon  information  in  the  nature  of  quo 
warranto  and  in  this  case. 

Minn.  Const.  §  4,  art  1;  WhaHon  y.  Ban- 
croft, 4  Minn.  1(%,  118.  See  St.  Paul  d:  S,  C. 
B.  Co.  V.  Gardner,  19  Minn.  182,  189.  140; 
MiUe  Lace  Co,  y.  Morrieon,  22  Minn.  178,  181, 
182;  Pareone  v.  Bedford,  28  TJ.  S.  8  Pet.  488, 
446  (7  L.  ed.  782);  Bex  v.  Bennett,  1  Str.  101; 
Bex  Y.  Latham,  8  Burr.  1485;  Bex  y.  Lathorp, 
1  W.  Bl.  471;  Bex  y.  Pateman,  2  T.  R.  777; 
Bex  Y.  Biekmond,  6  T.  R.  560;  Bex  y.  Jones,  8 
Mod.  201;  Bexv,  Whitchurch,  SMod,  210;  BexY. 
Butter,  8  Mod.  850;  Bex  y.  Pool,  2  Bamardis- 
ton,  98;  Bex  y.  Courtenay,  9  East,  246,  248; 
Bex  Y.  Amery,  1  T.  R  868;  State  v.  Mesemore, 
14  Wis.  115;  PeopUy.  CicoU,  15  Mich.  826,  829; 
People  Y.  Albany  S  S,  B,  Co,  57  N.  Y.  161; 
State  Y.  AUen,  5  Ean.  218;  Com.  y.  Delaware 
A  H.  Canal  Co,  48  Pa.  295,  800;  Tuecalooea 
SeienHfle  A  Art  Aeeo,  v.  State,  58  Ala.  54; 
People  Y.  Boyalton  A  W,  Tump.  Co,  11  Vt. 


481;  Com,  y.  Smead,  11  Mass.  74ti_People  y. 
Kingston  A  M.  Turnp.  Boad  Co.  28  Wend.  211; 
PeopU  Y.  Hillsdale  A  0,  Tump.  Boad  Co,  28 
Wend.  256;  People  y.  Bank  of  Hudson,  6  Cow. 
217,  220. 

That  proceedings  by  information  in  the  nat- 
ure of  quo  iearranto  are  piu^ly  of  legal  and 
not  of  equitable  cognizance,  see — 

Updegraff  v.  Cran»,  47  Pa.  108,  106;  Be 
Bank  qf  Mount  Pleasant,  5  Ohio,  250;  HuUman 
Y.  Honcomb,  5  Ohio  St  287;  AUyOen,  y.  Vtica 
Ins,  Co,  2  Johns.  Oh.  891;  Atty-Gen.  y.  Bank 
qf  Niagara,  Hopk.  Ch.  854. 

The  franchises  of  a  corporation  can  be  for- 
feited only  by  reason  of  misuser  or  nonuser. 

High,  Eztr.  Lesal  Rem.  §592;  Shortt,  In- 
formations, 145;  TerreU  v.  TayUyr,  18  U.  S.  9 
Cranch,  48  (8  L.  ed.  650);  Mumma  y.  Potomac 
Co,  38  U.  S.  8  Pet.  281,  287  (8  L.  ed.  945); 
Sir  James  Smith's  Case,  4  Mod.  58,  58;  Lon- 
don Y.  Vanacre,  12  Mod.  270-271;  Petmle  y. 
Bank  of  Niagara,  6  Cow.  196;  Slee  y.  Bloom,  5 
Johns.  Ch.  880;  People  y.  Utiea  Ins,  Co.  15 
Johns.  858;  Pe^^  y.  Kingston  A  M,  Tump, 
Boad  Co.  28  Wend.  198.  See  ako  Dis.  Op. 
Cowen,  J.;  People y.  Bristol  AB.  Tump.  Boad 
Co.  28  Wend.  222;  PeopU  y.  Hillsdale  A  C. 
Turnp,  Boad  Co.  28  Wend.  254,  and  cases  cited 
in  last  three  cases;  Chesapeake  A  0,  Canal  Co. 
Y.  Baltimore  A  0.  B,  Co,  4  Gill  &  J.  1,  106, 
107, 121;  Murphy  y.  Farmers  Bank,  20  Pa.  415; 
Com.  Y.  Commercial  Bank,  28  Pa.  888;  Chicago 
L,  Ins.  Co,  V.  Needles,  118  U.  S.  574  (28  L.  ed. 
1084);  Peojjle  y.  Bidgley,  21  HI.  65,  and  cases 
cited;  State  v.  Commercial  Bank,  10  Ohio,  585; 
State  Y.  Columbia  A  H,  Tump.  Co,  2  Sneed, 
254;  StaU  Y.N,  0.  Gas  Light  A  Bkg,  Co.  2  Rob. 
(La.)  529. 


appears  and  pleads  In  fhe  same  corporate  charao- 
ter,  its  corporate  existence  cannot  afterwards  be 
controTcrted.  State  v.  Cincinnati  .Gas  Li^ht  k  C 
Ck).  18  Ohio  8t  2t&;  State  Y.  Oommeroial  Bank,  88 
Miss.  474. 

Where  the  charter  shows  that  the  corporation 
was  legally  created  In  the  first  Instance,  the  law 
will  presume  its  continued  existence  down  to  the 
time  of  filing  the  information.  Atty-Oen.  v,  Mich. 
State  Bank,  2  Doug.  (Mich.)  860. 

Where,  however,  the  action  is  instituted  against 
individuals,  the  return  should  also  show  that  the 
respondents  are  empowered  by  the  corporation  to 
do  the  acts  complained  of,  and  that  their  action 
is  binding  and  obligatory  upon  the  corporation  it- 
self, since  otherwise  it  is  merely  their  individual 
action.   State  V.Brown,  88  Miss.  500, 84  Miss.  688. 

It  is  not  competent  in  such  proceedings  to  con- 
sider or  determine  the  rights  or  liabilities  of  third 
parties  acquired  and  incurred  in  their  dealings 
with  the  corporation  proceeded  against  Society 
Penm  v.  Cleveland,  1  West  Rep.  600, 48  Ohio  St.  481. 

When  the  court  has  adjudged  that  such  body  be 
excluded  from  the  right  to  exercise  the  franchises 
of  a  corporation,  it  has  exhausted  Its  jurisdiction 
over  the  subject  matter.   Ibid, 

Remedy  by  action. 

In  Kansas,  the  writ  of  quo  wamranto  and  the  pro- 
ceeding by  information  in  the  nature  of  quo  toor- 
ranto,  have  been  abolished,  and  the  remedies  which 
were  obtainable  at  common  law  in  those  forms  are 
had  by  civil  action.  Ames  v.  Kan.  Ill  U.  S.  440 
(28  L.  ed.  482);  Foster  y.  Kan.  112  IT.  S.  206  (28  U 
ed.  606). 

In  New  York  both  the  writ  and  proceedings  by 


information  are  aboUshed  by  the  Code.  But  relief 
may  now  be  obtained  by  a  civil  action,  the  power 
of  the  courts  remaining  unchanged.  People  v. 
Hall,80N.Y.  117. 

In  Pennsylvania  quo  wuranto  is  held  by  the 
courts  to  be,  in  all  save  form,  the  same  as  the  writ 
of  QUO  warranto  at  common  law.  Com.  v.  Burrell, 
7  Pa.  8i.    See  Murphy  v.  Farmers  Bank,  20  Pa.  415. 

In  Tennessee  the  original  writ  has  never  been 
adopted,  the  remedy  being  In  chancery.  State  v. 
Turk,  Mart  ft  Yerg.  286;  Atty-Oen.  ▼.  Leaf,  9 
Humph.  764. 

In  actions  to  attain  remedies  formerly  reached 
by  the  writ  of  quo  warranto  and  informations  in 
the  nature  of  quo  lOOtTafUo  the  old  form  of  the 
proceedings  is  abolished.  The  position  of  defend- 
ant, the  rules  of  evidence  and  the  presumptions  of 
law  and  tact,Bxe  the  same  as  in  the  proceedings  by 
writ  on  information  for  which  the  remedy  by  ac- 
tion was  substituted.  Territory  v.  Hauxhurst,  8 
Dak.  206. 

A  complaint  which  shows  that  a  gravel  road  cor- 
poration in  exercising  corporate  power  over  a  pub- 
lic highway  is  committing  acts  unauthorized  by 
law  does  not  state  facts  which  will  sustain  an  ac- 
tion brought  by  a  private  citizen.  The  exclusive 
remedy  is  by  information  in  the  name  of  the  State. 
Palmer  v.  KLogansport  ft  B.  0.  Gravel  Boad  Co.  6 
West  Rep.  286, 106  Ind.  187. 

Where  the  records  of  ttie  county  clerk*s  office 
were  destroyed  by  fire,  testimony  is  admissible  to 
prove  the  contents  of  che  certificate  of  incorpora- 
tion, if  it  shows  satisfactorily  that  the  certificate 
contained  the  statements  required  by  the  statute. 
Bose  Hill  ft  B.  Boad  Co.  Y.  People,  1  West  Bep.611« 
115  HL 188. 
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To  be  a  franchise  the  right  possessed  must  be 
such  as  cannot  be  exercisol  without  the  express 
permission  of  the  soyereign  power,  that  is,  one 
of  those  privileges  reserved  to  the  monopoly  of 
the  government  or  from  the  exercise  of  which, 
without  special  permission,  the  subject  is  re- 
filricted  bv  la^v 

See  Bex  v.  Reyneil,  2  Str.  1161;  People  v. 
Utica  Ins,  Co,  »apra;  8Ue  v.  Bloom^  19  Johns. 
466,  473,  474. 

Acts  in  order  to  furnish  ground  for  forfeiture 
of  a  franchise  must  be  something  more  than 
simply  ultra  vires. 

See  State  v.  Commercial  Bank,  10  Ohio,  635; 
Beg.  V.  Justices  of  DvrJiam,  5  Dowl.  &  L.  82, 
11  Jur.  030;  Pe^  v.  Whiteomb,  65  HI.  172; 
AttyOen,  v.  Salem,  108  Mass.  188;  State  v. 
Kill  Buck  Turnp.  Co,  88  Ind.  71;  People  v. 
Hillsdale  S  C,  Tump,  Bead  Co.  supra;  State 
V.  Kingan,  61  Ind.  142;  Atty-Oen.  v.  Peters- 
burg db  B.  R  Co.  6Ired.  L.  466;  Shortt,  Informa- 
tions, 182. 

In  the  first  place  it  is  alleged  that  the  capital 
stock  of  the  I^orthwestern  Manufacturing  & 
Car  Company  is  property  which  respondent  as 
a  manufacturing  corporation  had  no  right  to 
acquire.  A  corporation  has  a  legal  right  to  in- 
vest in  the  capital  stock  of  other  corporations. 

See  Howe  v.  Boston  Carpet  Go.  16  Gray,  498; 
Booth  Y.  Bobinson,  55  Md.  419;  Evans  v.  Baily, 
66  Cal.  112;  ffodges  v.  New  Eng.  Screw  Co.  IK 
I.  812,  847,  848;  Hodges  v.  New  Eng.  Screw 
Cb.  3  R.  I.  9;  TreadweU  v.  Salisbury  Mfg.  Co. 
7  Gray,  898,  404-406;  Be  Bamedts  Banking  Co, 
L.  R  8  Ch.  App.  105, 113;  Bvyal  Bank  of  In- 
dia's Case,  L.  K.  4  Ch.  App.  262,  257. 

A  solvent  corporation  may  purchase  shares 
of  its  own  stock 

aty  Bank  of  Columbus  v.  Bruce,  17  N.  Y. 
607;  Barton  v.  Port  Jackson  d  U.  F.  PI.  Boad 
Co,  17  Barb.  897;  StaU  Bank  of  Ohio  v.  Fox,  8 
Blatchf.  481;  Williams  v.  Savage  Mfg.  Co.  8 
Md.  Ch.  418;  Taylor  v.  Miami  Exporting  Co. 
6  Ohio,  176. 

Mitchell*  J,,  delivered  .the  opinion  of  the 
court: 

Proceedings  upon  information  in  the  nature 
of  gtto  warranto  filed  by  the  Attorney-General 
against  respondent  to  show  cause  why  its  fran- 
chises should  not  be  declared  forfeited  and  the 
corporation  dissolved. 

In  justice  to  this  court  as  well  as  to  the  At- 
torney-General it  is  proper  at  the  outset  to  cor- 
rect an  error  into  which  respondent's  counsel 
have  fallen.  They  have  repeatedly  asserted, 
both  in  their  briefs  and  in  their  oral  arguments, 
that  the  Attorney-General  b as  filed  a  disclaimer 
of  any  interest  in  these  proceedings  on  his  own 
part  or  on  part  of  the  State.  An  inspection  of 
the  statement  filed  by  him  will  show  that  it 
will  bear  no  such  construction. 

As  such  proceedings  are  in  the  nature  of  a 
public  prosecution,  having  for  their  object  the 
recovery  to  the  State  of  a  usurped  or  forfeited 
franchise  and  not  to  redress  private  grievances, 
no  one  but  the  Attorney-General  has  authority 
to  institute  or  prosecute  them,  it  beinr  exclu- 
sively for  him  to  determine  when  public  inter- 
ests require  them  to  be  instituted.  Therefore, 
had  he  moved  to  dismiss,  as  he  had  the  un- 
doubted right  to  do,  or  had  he  stated  tiiat  this 
was  not  a  case  which  public  interests  required 
TL.K.A. 
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to  be  prosecuted,  we  would  undoubtedly  have 
dismissed,  notwithstanding  objections  from  pri- 
vate parties.  But  the  Attorney-General  havme 
done  neither,  and  the  Information  being  filed 
by  him  in  his  ofiSdal  capacity,  this  court  did 
the  only  thing  it  could  do  under  the  circum- 
stances, viz. :  to  entertain  the  proceedings  and 
determine  them  according  to  law. 

1.  It  is -objected  that  this  court  has  no  origi- 
nal Jurisdiction  in  proceedings  of  this  nature. 

In  a  number  of  cases  since  the  enactment  of 
chapter  58,  General  Laws  1876,  the  existence 
of  such  jurisdiction  has  been  taken  for  granted 
without  question.  State  v.  Sharp,  27  Minn. 
88;  Barnum  v.  Oilman,  27  Minn.  466;  State  v. 
Dowlan,  83  Minn.  586;  StaU  v.  Harrison,  34 
Minn.  626. 

Twice  the  point  has  been  considered  and  de- 
cided. StaU  V.  St.  Paul  &  S.  C.  B.  Co.  85 
Minn.  222;  StaU  v.  Minnesota  Cent.  B.  Co,  86 
Minn.  246. 

Uuder  such  circumstances  we  would  ordi- 
narily consider  a  question  as  foreclosed.  But 
inasmudi  as  it  is  an  important  one,  involving 
constitutional  rights,  and  respondent's  counsel 
have  placed  their  contention  upon  grounds  not 
heretofore  distinctly  presented  to  this  court,  to 
the  discussion  of  which  they  have  brought 
great  learning  and  exhaustive  research,  we 
have  thought  proper  to  re-examine  the  subject 

Respondent's  position  is  that  the  Act  of  1876, 
assuming  to  give  this  court  ori^nal  jurisdic- 
tion in  quo  warranto,  is  unconstitutional.  Ita 
line  of  argument  is:  first,  that  this  court  has 
no  jurisdiction  for  any  purpose  in  any  case  in 
which  trial  by  jury  is  demandable  as  of  right; 
second,  tiiat  trial  by  jury  is  demandable  as  of 
right  in  all  cases  in  which  such  right  existed 
at  common  law  at  the  time  of  the  adoption  of 
the  Constitution  of  the  State;  third,  that  at 
common  law  a  party  had  a  right  to  trial  by 
jury  in  proceedings  upon  information  in  the 
nature  ot  quo  tcarranto. 

Counsel  have  gone  very  exhaustively  into 
the  discussion  of  the  nature  of  the  ancient  and 
obsolete  writ  of  quo  warranto  and  of  its  more 
modem  substitute,  an  information  in  the  nature 
of  quo  warranto,  and  of  the  mode  of  trial  of 
sucn  proceedings  at  common  law.  But  for 
present  purposes  all  we  deem  necessary  to  con- 
sider are  the  provisions  of  our  own  Constitu- 
tion in  connection  with  the  right  of  trial  by 
jury  as  it  existed  in  the  Territory  of  Minnesota 
at  the  time  of  its  adoption,  and  the  construc- 
tion which  has  been  put  upon  these  consti- 
tutional provisions  by  this  court.  And  first  it 
must  be  remembered  that  the  statutes  then,  as  ^ 
now,  only  gave  the  right  of  trial  by  jury  in 
actions  for  the  recovery  of  money  or  of  spe- 
cific real  or  personal  property,or  for  divorce  tor 
adultery.     Kev.  Stat.  1861,  chap  71. 

The  writ  of  quo  warranto  and  proceedings 
upon  information  in  the  nature  otquo  warranto 
had  been  abolished,  relief  of  that  nature  being 
obtained  only  in  a  civil  action.  Rev.  Stat  1861, 
chap.  80. 

Such  an  action  would  not  have  been  triable 
by  a  jury  unless  the  Territorial  Statutes  were 
in  conflict  with  article  7  of  the  Amendments  to 
the  Federal  Constitution  which  provides  that 
"In  suits  at  common  law  where  the  value  in 
controversy  shall  exceed  $20  the  right  of  trial 
by  jury  shall  be  preserved,"  which  was  the 
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only  restriction  upon  the  power  of  the  Tenitor- 
ial  Legislature  to  take  away  the  right  of  trial 
hy  jury. 

Section  4,  article  1  of  the  Constitution  of  the 
State  is  that  "The  right  of  trial  hy  jury  shall 
remain  inviolate  and  extend  to  all  cases  at  law 
without  regard  to  the  amount  in  controversy." 

Section  3,  article  6  of  the  same  instrument 
provides  that  '*It  (the  supreme  court)  shall  have 
original  jurisdiction  in  such  [remedial  cases  as 
may  he  prescribed  hy  law,  and  appellate  juris- 
diction in  all  cases  hoth  in  law  and  eauity;  but 
there  shall  be  no  trial  by  jury  in  said  court." 

The  first  of  these  provisions  received  a  con- 
struction (always  since  followed)  at  an  early 
day  in  Whallon  v.  Bancroft,  4  Minn.  109,  in 
which  it  was  held  that  the  effect  of  it  was  first 
to  recognize  the  right  of  trial  by  jury  as  it  ex- 
isted in  the  Territory  of  Minnesota  at  the  time 
of  the  adoption  of  the  Constitution,  and  second 
to  continue  such  right  unimpaired  and  invio- 
late; that  it  nekher  took  from  nor  added  to  the 
right  as  it  previously  existed,  the  only  change 
bein^  to  secure  this  right  in  "cases  at  law"  in- 
volvins;  less  than  |30.  Ame»  v.  Lake  Superior 
d  M.  R  Go,  21  Minn.  291;  SUiie  v.  Lake  City, 
25  Minn.  4(^. 

The  expression  caeea  at  law  has  been  invari- 
ably construed  by  this  court  as  referring  to 
.  orainary  common-law  actions  as  distinguished 
from  suits  in  equity  or  admiralty  and  special 
proceedings  or  what  are  called  remedial  eases  in 
section  2,  article  6. 

Whatever  may  be  the  scope  of  the  phrase 
actions  at  common  law  in  the  Constitution  of  the 
United  States  as  construed  by  the  federal 
courts,  it  is  certain  that  the  term  eases  at  law 
used  in  our  Constitution,  as  construed  by  this 
court,  would  not  include  proceedings  upon  in- 
formation in  the  nature  of  quo  warranto;  also 
that  such  proceedings  fall  within  the  term  "re- 
medial cases"  as  us^  in  section  2,  article  6. 

In  State  v.  Lake  City,  supra,  it  is  said  that  a 
distinction  is  clearly  inade  between  the  classes 
of  cases  denominated  Oases  at  Law  in  section  4, 
article  1,  and  those  included  under  the  designa- 
tion of  Bemedial  Oases  in  section  2,  article  6, 
the  former  evidently  referring  to  ordinary  com- 
mon-law actions,  while  the  latter  embrace  those 
remedies  of  a  special  or  extraordinary  charac- 
ter usually  spoken  of  as  special  proceedings, 
such  as  mandamus,  quo  warranto  and  otJiers  of 
like  special  or  extraordinary  character. 

The  same  distinction,  and  substantially  the 
same  definition  of  "remedial  cases,"  is  repeated 
in  StaU  V.  St,  Paul  SS,C,R  Co,  supra;  and  as 
was  said  in  State  v.  Lake  City,  supra,  section 
4,  article  1  of  the  Constitution  must  be  con- 
strued in  connection  with  section  2,  article  6, 
which  gives  this  court  original  jurisdiction  in 
such  "remedial  cases"  as  may  be  prescribed  by 
law,  coupled  with  the  express  prohibition  that 
there  shall  be  no  jury  trial  in  this  court 

Evidently  the  "cases  at  law"  referred  to  in 
the  first  cannot  include  any  of  the  "remedial 
rases"  included  in  the  second;  and  the  prohi- 
bition of  a  jury  trial  in  this  court  negatives  any 
implication  that  the  right  to  such  a  mode  of 
trial  can  be  enjoyed  in  any  of  the  "remedial 
cases"  which  this  court  may  be  authorized  to 
try  in  the  exercise  of  its  orighial  jurisdic- 
tion. 

It  must,  therefore,  be  considered  as  settled 
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that  the  "remedial  cases"  of  which  the  Legis- 
lature may  give  this  court  original  jurisdiction 
includes  all  those  special  or  extraordinary  pro- 
ceeding under  what  are  usually  called  original 
remedial  writs,  such  as  habeas  corpus,  mandar 
mus,  prohibition,  quo  warranto  and  the  like, 
of  which  the  Constitutions  of  most  Statos,  for 
manifest  reasons  of  public  poMcy  and  conven- 
ience, give  original  jurisdiction  to  the  highest 
appellate  court,  and  that  none  of  these  special 
or  extraordinary  proceedings  under  any  of  these 
writs,  are  included  within  those  cases  denomi- 
nated "cases  at  law"  in  section  4,  article  1. 

This  view  is  right  in  the  line  of  all  the  decis- 
ions of  this  court  from  the  earliest  date,  holding 
that  the  right  of  trial  by  jury  in  civil  cases 
under  the  Constitution  does  not  extend  to  special 
proceedings  but  is  limited  to  the  trial  of  i^ues 
of  fact  in  ordinary  common-law  actions  for  the 
recovery  of  money  only,  or  of  specific  real  and 
personal  property,  and  actions  for  divorce  for 
adultery.  WfuuU>n  v.  Bancroft,  supra;  Ford 
V.  Wright,  18  Minn.  518;  SlaU  v.  Sherwood,  15 
Minn.  221;  Finch  v.  Oreen,  16  Minn.  855; 
Am^  V.  Lake  Superior  d  Jf.  B,  Co,  supra; 
Mille  Lacs  Co,  v.  Morrison,  22  Minn.  178; 
Bruggerman  v.  True,  25  Minn.  128;  State  v. 
Lake  Oity,  supra;  Sumner  v.  Jones,  27  Minn. 
812;  Werhdell  v.  Ld>on,  80  Minn.  284;  Judd  v. 
Dike,  80  Minn.  880. 

n.  This  brings  us  to  the  consideration  of  the 
merits  of  the  case  which  comes  up  on  demur- 
rer to  the  answer  to  the  information.  Both 
the  information  and  the  answer,  especially  the 
latter,  are  so  voluminous,  going  over  so  much 
£[round,  often  without  regard  to  the  order  of 
time,  and  so  involved  in  Uie  method  of  state- 
ment that  it  becomes  somewhat  difficult  to  ex- 
tract from  the  whole  mass  anything  like  an  in- 
telUeible  and  connected  statement  of  facts. 

The  following  will  perhaps  be  sufficiently 
full  and  accurate  for  the  present  purpose: 

The  corporation  of  Seymour  Sabin  &  Com- 
pany, oraEinized  under  title  2,  chapter  34, 
General  Statutes,  1878,  had  been  engaged  for 
some  years  in  the  business  of  manufacturing, 
lumbering  and  merchandising.  In  May,  1882, 
the  Northwestern  Manufacturing  &  Car  Com- 
pany was  organized  as  a  manufacturing  corpo- 
ration under  chapter  11,  (sleneral  Laws  1878, 
with  a  professed  paid  up  capital  stock  of  about 
14,500,000;  viz.,  about  $8,000,000  preferred 
stock  and  $1,500,000  common  stock.  It  waa 
organized  with  a  view  of  buying  out  and  con- 
tinuing ^the  manufacturing  business  of  Sey- 
mour Sabin  &  Company.  Upon  its  organiza- 
tion it  purchased  the  manufacturing  plant,  and 
the  assets  of  that  company  of  the  alleged  value 
of  $2,617,000  including  over  $1,250,000  of 
bills  receivable,  commonly  known  as  "machine 
notes,"  and  a  large  amount  of  "undivided 
profits"  and  "contracts,"  whatever  that  may 
mean.  For  these  assets  the  car  company  is- 
sued and  paid  to  Seymour  Sabin  &  Company 
$2,617,000  of  its  preferred  stock,  and  $1,500,- 
000  of  its  common  stock,  the  latter  as  "bonus." 

The  car  company  thereupon  engaged  in  the 
manufacturhig  business  while  Seymour  Sabin 
&  Company  continued  the  business  of  lum- 
bering and  merchandising.  The  latter  pro- 
ceeded to  divide  up  among  its  own  stock- 
holders the  stock  of  Uie  car  company,  thus  re- 
ceived, in  exchange  for  its  own  stock  which 
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was  delivered  up  and  canceled,  on  the  basia  of 
$2  of  the  former  for  one  of  the  latter. 

The  two  companies  continued  In  business 
about  two  years,  during  which  they  seem  to 
have  been  in  the  habit  of  indorsing  each  other's 
paper  for  laree  amounts,  at  least  the  car  com- 
pany indorsea  that  of  Seymour  Sabin  &  Com- 
pany to  the  amount  of  $600,000,  which  was 
outstanding  when  both  companies  failed. 

During  uiis  two  years  the  car  company  paid 
1860,000  in  dividends  to  its  preferred  stock- 
holders, no  part  of  which,  as  respondent  al- 
leges, was  ever  earned. 

In^ay,  1884,  both  companies  being  insolv- 
ent, their  affairs  were  put  into  the  hands  of  re- 
ceivers, the  debts  of  »3ymour  Sabin  &  Com- 
pany, being  over  $2,000,000,  and  its  assets  real- 
ning  at  receiver's  sale  only  $45,000  or  about 
two  cents  on  the  dollar  of  its  indebtedness,  and 
the  debts  of  the  car  companv  being  about  $8,- 
400,000,  and  its  assets,  which  were  of  a  very 
misoellaneous  character,  estimated  at  $4, 872,- 
000,  but  realizing  at  receiver's  sale  two  years 
afterwards  only  $1,160,000.  which  after  de- 
ducting expenses  and  several  hundred  thou- 
sand dollars  liabilities  contracted  by  the  receiver 
left  only  about  $226,000  or  from  ten  to  fifteen 
cents  on  the  dollar  for  the  creditors,  and  noth- 
ing, of  course,  for  the  stockholders. 

In  November,  1884,  some  of  the  stockhold- 
ers and  creditors  of  the  car  company,  with  a 
view  of  saving  something  out  of  the  wreck,  or- 
ganized the  respondent,  the  Minnesota  Thresh- 
er Manufactunng  Company,  with  an  author- 
ized capital  of  $7,000,000,  viz..  $4.000,000 pre- 
ferred stock,  and  $8,000,000  common  stock, 
on  the  foUowing  plan,  to  wit:  paid  up  preferred 
stock  to  be  issued  in  exchange  for  claims 
against  the  car  company  at  par,  and  paid  up 
common  stock  in  exchange  for  preferred  stock 
of  the  car  company,  dollar  for  dollar.  All  of 
the  stock  of  respondent  has  been  issued  on  this 
plan;  and  include  in  the  claims  against  the 
car  company  for  which  respondent's  stock  has 
been  thus  issued  are  the  indorsements  of  the 
car  company,  upon  the  paper  of  Seymour  Sa- 
bin &  Company,  already  referred  to. 

The  respondent  has  thus  issued  about  $1,- 
700,000  of  its  preferred  stock  and  $2,000,000  of 
its  common  stock,  and  thus  become  the  owner 
of  Claims  against  the  car  company  to  the  for- 
mer amount,  and  of  its  stock  to  the  latter 
amount. 

Down  to  April,  1887,  the  respondent  alleges 
that  it  supposed  that  the  assets  of  the  car  com- 
pany would  realize  enough  to  pay  its  debts 
in  full  and  leave  some  surplus  for  its  preferred 
stockholders;  but  since  that  date  the  respondent 
seems  to  have  continued  to  issue  its  stock  on 
the  same  basis  or  plan  as  before,  except  that 
those  who  exchange  their  preferred  stock  in  the 
car  company  for  the  common  stock  of  respond- 
ent, are  required  to  place  the  latter  in  the  hands 
of  certain  trustees  to  hold  and  vote  for  the 
term  of  five  years. 

Common  and  preferred  stock  have  the  same 
voting  power. 

In  18o7  the  court  ordered  the  receiver  to  sell 
en  moMe  the  entire  assets  of  the  car  company, 
consisting  of  stock  on  hand,  accounts,  bills  re- 
ceivable to  the  amount  of  over  $1,500,000, 
claims  against  Seymour  Sabin  &  Company  to 
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a  large  amount,  and  some  stock  in  two  other 
insolvent  corporations. 

The  respondent  purchaFed  the  whole  of  these 
assets  for  $l,15O,(]||0O,  and  in  order  to  ndse  the 
amount  or  cash  necessary  to  be  paid  on  the 
purchase  ($500,000)  devised  a  scheme  by  which 
It  executed  a  mortgage  or  trust!  deed  for  $1,- 
600,000  on  the  entire  property  purchased,  un- 
der which  it  issued  and  sold  its  bonds  to  the 
amount  of  $1,178,000  to  its  preferred  stock- 
holders for  fifty  cents  on  the  aollar  cash,  they 
at  the  same  time  surrendering  for  cancellation 
and  retirement  $1  of  their  stock  for  every  $2 
of  bonds  purchased. 

After  oDtaining  possession  of  the  propertv 
thus  purchased  at  Uie  receiver's  sale,  which  it 
alleges  was  worth  more  than  double  what  it 
paid  for  it,  the  respondent  engaged  in  the  man- 
ufacturing of  machinery  at  Stinwater,  which 
it  is  still  carrying  on  extensively,  having,  as  it 
alleges,  sold  articles  of  its  own  manufactiu'e 
since  it  commenced  business,  of  the  value  of 
$1,100,000. 

As  purchaser  and  owner  of  the  large  claims 
already  referred  to  against  Seymour  Sabin  & 
Company  and  the  car  company,  the  respond- 
ent has  commenced,  or  is  about  to  commence, 
the  following  suits: 

First,  against  the  stockholders  of  Seymour 
Sabin  &  Company,  who  exchanged  their  stock 
for  that  of  the  car  company,  it  being  claimed 
that  such  exchange  was  illegal,  and  in  fraud 
of  creditors; 

Second,  against  the  holders  of  the  common 
stock  of  the  car  company  on  the  ground  that 
they  haVe  never  paid  for  the  same; 

Third,  against  the  preferred  stockholders  of 
the  car  company  to  recover  back  the  dividends 
received  by  them,  on  the  ground  that  they 
were  never  earned. 

The  airticles  of  association  of  respondent  (Ex. 
F.)  state  that  the  orfl^anization  is  formed  ''pur- 
suant to  and  in  conformity  with  an  Act  of  the 
L^;islature  of  the  State  or  Minnesota  entitled 
'An  Act  Relating  to  Manufacturing  Corpora- 
tions,' approved  March  7, 1878,  and  the  several 
Acts  of  the  Legislature  amendatory  thereof." 
Gen.  Stat.  1878,  chap.  84,  S§  120-148. 

The  articles  state  that  "The  objects  for  which 
the  association  is  formed  are  the  purchase  of 
the  capital  stock,  evidences  of  indebtedness  is- 
sued by  it,  and  the  assets  of  the  Northwestern 
Manufacturing  &  Car  Company,  a  corporation 
existing  under  the  laws  of  the  State  of  Minne- 
sota, or  an^  portion  of  said  capital  stock,  evi- 
dence of  indebtedness  or  assets,  and  the  man- 
ufacture and  sale  of  steam  engines  of  all  kinds, 
farm  implements  and  machinery  of  all  kinds, 
and  the  manufacture  and  sale  of  all  articles, 
implements  and  machinery  of  which  wood  and 
iron  or  either  of  them  form  the  principal  com- 
ponent parts,  and  the  manufacture  of  the  ma- 
terials therein  used." 

These  articles  contain  everything  required 
by  title  2,  chapter  84,  except  a  statement  of 
the  highest  amount  of  indebtedness  to  which 
the  corporation  should  at  any  time  be  subject. 
The  articles  were  also  published  and  filed  as 
required  by  that  title.  The  directors  also  pre- 
pared a  certificate  in  the  form  required  by  sec- 
tion 9  of  the  Act  of  1878  (den.  Stat.  1878, 
chap.  84,  §  128)  in  case  of  manufacturing  cor- 
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porations;  but  (as  we  construe  the  allegations 
of  the  answer)  it  was  never  filed. 

Much  of  this  history  is  perhaps  irrelevant  to 
any  questions  involved  in  these  proceedings, 
but  it  will  serve  to  convey  a  tolerably  clear 
idea  of  the  situation  of  things  as  presented  by 
the  record.  The  relator  by  his  information 
stands  admitting  the  corporate  existenco  of  the 
respondent,  but  claims  upon  the  facts  four 
grounds  of  forfeiture  of  its  franchises  for  mis- 
user, viz. :  first,  doing  business  without  filing  a 
certificate  as  required,  by  section  9  of  the  Act 
of  1873;  second,  dealing  in  negotiable  paper, 
and  in  the  stock  and  inoebtedness  of  other  and 
insolvent  corporations,  and  issuing  its  stock 
therefor;  third,  purchasing  and  retinng  Its  own 
stock  to  the  prejudice  of  its  creditors  and  stock- 
holders; fourth,  using  Its  franchises  and  pow- 
ers as  an  instrumentsJity  of  fraud  and  oppres- 
sion in  bringing  a  large  number  of  suits  against 
the  stockholders  of  Seymour  Sabin  &  Com- 
pany and  the  car  company  upon  the  claims  re- 
ferred to. 

This  last  is  but  a  makeweight  and  is  not 
urged  upon  the  argument.  Taken  bv  itself 
there  is  nothing  in  it;  for  if  respondent  had  the 

Sower  to  purdiase  these  claims  it  has  an  un- 
oubted  right  to  bring  suits  on  them  to  test  the 
question  of  personal  liability  of  the  stockhold- 
ers of  these  defunct  corporations. 

The  determination  of  the  case  will  re(}uire 
the  consideration  of  two  leading  questions: 
first.  What  kind  of  a  corporation  is  the  respond- 
ent? and,  second,  What  is  the  ofilce  of  an  infor- 
mation in  the  nature  of  quo  warranto,  and 
what  will  constitute  a  misuser  of  corporate 
franchises  such  as  to  warrant  a  Judgment  of 
ouster  in  such  proceedings? 

The  articles  of  association  state  that  the  cor- 
poration was  formed  under  the  Act  of  1878 
relating  to  jpanufacturing  corporations,  but 
this  does  not  make  it  so.  To  determine  its 
actual  character  we  must  look  to  the  oblects  of 
its  formation  and  the  nature  of  its  business  as 
stated  in  the  articles  themselves.  It  cannot  be 
made  one  kind  of  corporation  merely  by  label- 
ing it  such,  if  its  declared  oblects  and  purposes 
show  it  to  be  something  else.  No  corpora- 
tion can  be  organized  under  the  Act  of  1878, 
except  for  an  exclusively  manufacturing  or 
mechanical  business. 

It  does  not  authorize  the  organization  of  a 
corporation  for  the  purpose  of  carrying  on  a 
manufacturing  business  and  al^  another  and 
independent  business  not  properly  incident  to 
or  connected  with  manufacturing.  This  is 
clear  from  the  very  language  of  the  Act  itself, 
as  well  as  from  the  history  of  the  causes  lead- 
ing to  its  enactment.  It  was  passed  immedi- 
ately after  the  adoption  of  the  Constitutional 
Amendment  of  1872,  excepting  the  stockhold- 
ers of  manufacturing  and  mechanical  corpora- 
tions from  the  personal  liability  imposed  by 
article  10,  section  8  of  the  Constitution  upon 
the  stockholders  of  all  corporations,  and  was 
doubtless  passed  to  carry  into  effect  the  pur- 
pose of  that  amendment.  That  purpose  was 
to  encourage  manufacturing  enterprises  by  ex- 
empting those  investing  their  capital  in  that 
business  from  person&l  liability. 

One  other  consideration  that  not  improbablv 
induced  this  exemption  in  favor  of  stockhold- 
ers in  purely  manufacturing  corporations  was 
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that  ordinarily  the  added  security  to  creditors 
of  the  personal  liability  of  stockholders  is  less 
needed  in  the  case  of  such  corporations,  inas- 
much as  manufacturing  is  the  process  of  add- 
ing value  to  raw  materUl  by  labor,  and  hence, 
if  honestly  conducted,  is  a  safer  business  and 
less  liable  to  speculative  risks  than  trade  gen- 
erally. 

But  to  extend  the  exemption  to  corporations 
combining  manufacturing  with  some  other  dis- 
tinct and  independent  business  would  at  once 
defeat  the  object  of  the  Amendment  of  1872,  and 
also  nullify  the  constitutional  provision  impos- 
ing a  personal  liability  on  the  stockholders  of 
all  but  manufacturing  corporations;  for  this 
exemption  could  then  be  secured  by  attaching 
a  very  small  manufacturing  annex  to  a  very 
large  trading  or  speculative  business,  all  the 
risk  of  the  latter  being  immediately  added  to 
the  whole  business,  and  no  inducement  exist- 
ing to  invest  any  capital  in  the  former  except 
the  smallest  possible  amount  necessary  to  brins^ 
the  whole  business  within  the  constitutional 
exemption. 

It  is  clear,  therefore,  to  our  minds  that  under 
the  Act  of  1878  a  corporation  can  only  be 
organized  for  carrying  on  an  exclusiveljr  man- 
ufacturing or  mechanical  business,  which  of 
course  includes  anything  that  is  properly  in- 
cidental to  or  necessarily  connected  with  such 
business.  A  corporation  organized  to  carry  on 
manufacturing  and  also  some  other  lawful  but 
independent  business  belongs  to  the  class  au- 
thorized by  title  2,  chapter  84,  §§  10^119. 

With  this  construction  of  the  law  in  mind,  it 
is  not  difficult,  on  examination  of  respondent's 
articles  of  association,  to  determine  to  what 
class  it  belongs.  One  of  the  declared  objects 
of  the  formation  is  to  purchase  the  capital 
stock  and  evidences  of  indebtedness  of  the  car 
company,  a  business  in  no  way  incident  to  or 
properiy  connected  with  that  of  manufactur- 
ing, llie  contention  of  counsel  to  the  con- 
trary cannot  be  seriously  entertained  for  a 
moment.  If  a  manufacturing  corporation  de- 
sires to  buy  the  plant  of  another  corporation 
formerly  engaged  in  the  same  business,  that  is 
Intimate.  And  if,  in  order  to  get  it,  it  be- 
comes necessary  to  buy  with  it  some  other 
property,  not  needed  for  nor  connected  with 
the  manufacturing  business,  this  also  would  be 
permissible  if  done  as  incidental  to  the  main 
purpose  of  securing  the  plant;  but  no  such 
reason  or  excuse  existed  for  buying  the  stock 
and  indebtedness  of  the  car  company. 

Indeed,  it  would  be  difficult  to  imagine  any- 
thing more  foreign  to  or  inconsistent  with  a 
legitimate  manuracturinjy^  business  than  for  a 
corporation  to  invest  all  its  capital  in  the  stock 
and  indebtedness  of  another  and  insolvent  cor- 
poration. Under  title  2  a  corporation  can  be 
organized  to  carry  on  any  lawful  business,  and 
if  parties  desire  to  deal  in  such  speculative 
property,  they  can  do  so  under  that  title,  but 
not  under  the  Act  of  1873,  even  by  connecting 
it  with  manufacturing.  Our  conclusion  there- 
fore is  that  respondent  is  a  corporation  of  the 
class  authorized  by  titled.  That  is  what  the 
corporators  themselves  have  characterized  it 
by  their  statement  of  the  object  of  its  for- 
mation. 

The  articles  of  association  were  informal  or 
defective  in  the  one  particular  already  men- 
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tioned,  bat  we  think  this  was  cured  by  chapter 
182,  General  Laws  1887.  But  in  any  event 
respondent  is  a  corporation  either  de  jure  or  de 
facto,  and  it  is  immaterial  here  which;  for,  as 
tdready  suggested,  the  relator  is  not  in  a  posi- 
tion to  question  its  corporate  existence. 

These  views  as  to  the  corporate  character  of 
respondent  dispose  of  relator's  first  ground  of 
forfeiture,  and  in  part  at  least  of  the  second, 
for  in  the  case  of  a  corporation  organized 
under  title  2  no  certificate,  such  as  described 
in  section  128,  chapter  84,  General  Statute,  is 
required,  and  such  a  corporation  may  purchase 
the  stock  and  indebtedness  of  another  corpora- 
tion if  within  the  objects  expressed  in  its  arti- 
cles of  association. 

The^fore,  there  remains  only  to  be  consid- 
ered tiie  effect,  fint,  of  respondent's  issuing  its 
stock,  dollar  for  dollar,  for  the  stock  ana  in- 
debtedness of  the  car  company,  which  was 
confessedly  worth  much  less  than  par,  and, 
teeond,  of  purchasing  and  retiring  its  own 
stock  held  by  those  who  took  its  bonds. 

While  it  is  not  necessary  here  to  go  at  length 
into  the  subject,  yet  it  is  proper  in  this  connec- 
tion to  consider  briery  the  second  principal 
question  referred  to  at  the  outset,  viz. :  the 
office  of  an  information  in  the  nature  of  quo 
tDarranto,  and  what  will  amount  to  such  a 
misuser  of  corporate  franchises  as  to  justify  a 
judgment  of  forfeiture  in  such  proceedings. 

And  right  here  it  is  important  to  keep  in 
mind  certain  distinctions  which  it  seems  to  us 
counsel  for  relator  has  overlooked.  And  first, 
these  special  proceedings  upon  information 
must  not  be  confounded  with  a  civil  action 
under  chapter  29,  General  Statutes. 

Although  in  a  general  sense  the  two  may  be 
termed  concurrent  remedies,  yet  it  is  undoubt- 
edly true  that  the  office  or  function  of  the  lat- 
ter has  been  enlarged  somewhat  beyond  that  of 
a  common-law  qtu>  toarranto  ioformation.  In 
some  jurisdictions,  as  fornieily  with  us,  the 
civil  action  is  the  only  remedy.  But  while, 
gyo  warranto  having  been  revived  in  this  State, 
we  have  now  the  two  remedies,  yet  the  office 
of  the  writ  of  QUO  warranto  ought  not  to  be  ex- 
tended bevond  what  it  was  at  common  law. 
The  remedy  by  civil  action  is  more  in  accord- 
ance with  tne  ordinary  mode  of  judicial  pro- 
cedure in  determining  property  rights,  and 
ought  to  be  pursued  except  in  those  special  or 
exceptional  cases  where  the  public  interests 
seem  to  demand  a  more  speedy  or  summary 
mode  of  procedure  than  by  action  in  the  dis- 
trict court.  The  common-law  quo  warranto 
information,  as  we  have  it  to- day,  is  substan- 
tially as  left  by  the  changes  and  modifications 
made  by  the  Statute  of  9  Anne,  chap.  20. 

The  scope  of  the  remedy  furnished  by  it  is 
to  forfeit  the  franchises  of  a  corporation  for 
misuser  or  nonuser.  It  is  therefore  necessary 
in  order  to  secure  a  judicial  forfeiture  of  re- 
spondent's charter  to  show  a  misuser  of  its 
franchises  justifying  such  a  forfeiture.  And 
as  already  remarked  the  object  being  to  protect 
the  public,  and  not  to  redress  private  griev- 
ances, the  misuser  must  be  such  as  to  work  or 
threaten  a  substantial  injury  to  the  public,  or 
such  as  to  amount  to  a  violation  of  the  funda- 
mental condition  of  the  contract  by  which  the 
franchise  was  granted  and  thus  defeat  the  pur- 
pose of  the  grant;  and  ordinarily  the  wronger 
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evil  must  be  one  remediable  in  no  other  form 
of  Judicial  proceeding. 

Courts  always  proved  with  great  caution  in 
declaring  a  forfeiture  of  franchises,  and  require 
the  prosecutor  seeking  the  forfeiture  to  bring 
the  case  clearly  within  the  rules  of  law  enti- 
tling  him  to  exact  so  severe  a  penalty. 

It  is  also  necessary  to  notice  the  distinction, 
frequently  overlooked,  between  franchises  and 
powers. 

The  definition  of  a  franchise  given  bv  Finch, 
adopted  by  Blackstone,  and  accepted  by  everv 
authority  since,  is  "a  royal  privilege  or  brancii 
of  the  King's  prerogative,  subsisting  in  the 
hands  of  a  subject.'  To  be  a  franchise  the 
right  possessed  must  be  such  as  cannot  be  exer- 
cised  without  the  express  permission  of  the 
sovereign  power — a  pnvilege  or  immunity  of  a 
a  public  nature  which  cannot  be  legally  exei^ 
cised  without  legislative  grant. 

It  follows  that  the  right,  whether  existing  in 
a  natural  or  artificial  person,  to  cany  on  any 
particular  business,  is  not  necessarily  or  usu* 
ally  a  franchise.  'The  kinds  of  business  which 
corporations  organized  either  under  title  2, 
chapter  84,  or,  under  the  Act  of  1878,  are  au- 
thorized to  carry  on,  are  powers,  but  not 
franchises;  because  they  are  rights  possessed 
by  all  citizens  who  choose  to  encrage  in 
them  without  any  legislative  grant.  The  onlj 
franchise  whidi  sucn  corporations  possess  is 
the  general  franchise  to  be  or  exist  as  a  corpo- 
rate entity;  hence,  if  Uiey  engage  in  any  busi- 
ness not  authorized  by  the  statute  It  is  ultra 
tires  or  in  excess  of  their  powers,  but  not  a 
usurpation  of  franchises  not  granted. 

Acts  in  excess  of  power  may  undoubtedly  be 
carried  so  far  as  to  amount  to  a  misuser  of  the 
franchise  to  be  a  corporation,  and  a  ground  for 
its  forfeiture.  How  far  it  must  go  to  amount 
to  this  the  courts  have  wisely  never  attempted 
to  define  except  in  very  general  terms,  prefer- 
ring the  safe  course  of  adopting  a  gradual  proo-* 
ess  of  judicial  inclusion  and  exclusion  as  the 
cases  arise.  But  we  think  it  may  be  safely 
stated  as  the  general  consensus  of  the  authori- 
ties that  to  constitute  a  misuser  of  the  corpo- 
rate franchise  such  as  to  warrant  its  forfeiture, 
the  ultra  tires  acts  must  be  so  substantial  and 
continued  as  to  amount  to  a  dear  violation  of 
the  condition  upon  which  the  franchise  was 
granted,  and  so  derange  or  destroy  the  business 
of  the  corporation  that  it  no  longer  fulfills  the 
end  for  which  it  was  created.  But  in  case  of 
excess  of  powers  it  is  only  where  some  public 
mischief  is  done  or  threatened  that  the  State, 
by  the  Attorney-General,  should  interfere. 

If  as  between  the  company  and  its  stockhold- 
ers there  is  a  wrongful  application  of  the  capi- 
tal or  an  illegal  incurring  of  liabilities,  it  is  for 
the  stockholders  to  complain.  If  the  company 
is  entering  into  contracts  ultra  tires  to  the  prej- 
udice of  i)ersons  outside  the  corporation,  such 
as  creditors,  it  is  for  such  persons  to  take  steps 
to  protect  their  interests.  The  mere  fact  that 
acts  are  ultra  vires  is  not  necessarily  a  ground 
for  interference  by  the  Stale,  especially  oy  qua 
warranto  to  forfeit  the  corporate  franchises. 

It  should  also  be  borne  in  mind  that  acts 
ultra  tires  may  justify  interference  on  the  part 
of  the  Slate  by  injunction  to  prohibit  a  continu- 
ance of  the  excess  of  power  which  would  not 
be  sufficient  ground  for  a  forfeiture  in  proceed- 
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inga  in  quo  warranto;  aod  hence  many  of  the: 
numerous  authorities  cited  hy  relator,  being  of 
that  class,  are  not  entirely  in  point  here. 

Applying  these  principles  to  the  facts  of  the 
case,  we  think  the  State  has  failed  to  make  out 
a  case  entitling  it  to  judgment  against  respond- 
ent. Takinff  up  first  the  issuing  of  its  stock  for 
the  stock  ana  indebtedness  of  the  car  company. 
Kone  of  the  stockholders  haye  any  right  to  com- 
plain of  this.  They  are  all  in  the  same  boat ; 
they  got  up  the  company  for  that  express  pur- 
pose and  on  that  exact  plan.  A  corporation 
may  take  property  in  payment  of  its  stock  if  it 
be  done  bona  Jide  and  with  no  sinister  or  fraud- 
ulent purpose  and  there  be  nothing  in  its  cliar- 
ter  or  the  nature  of  its  business  that  forbids  it. 

If  this  stock  and  indebtedness  of  the  car 
company  was  taken  in  payment  of  respond- 
ent's stock  with  a  fraudulent  purpose  at  ficti- 
tious yalue,  in  case  the  corporation  becomes 
insolyent,  creditors  haye  their  remedy  against 
the  stockholders  as  personally  liable  for  stock 
not  paid  for.  The  alleged  unlawful  purchase 
and  retirement  of  part  of  its  own  stock  by  the 
respondent  stands  on  the  same  footing.  If  it  Is 
a  wrong  to  other  stockholders  the^  l^ye  a  per- 
fect remedy.  And  so  far  as  cremtors  are  con- 
oezned,  if  the  act  is  Illegal,  the  parties  who 


surrendered  the  stock  would  still  be  personally 
responsible  as  stockholders  in  case  of  theinsoly- 
ency  of  the  corporation. 

It  may  be  that  the  plan  on  which  this  corpo- 
ration is  organized  is  not  in  accordance  with 
the  most  approved  financial  principles;  but 
with  these  financial  matters  we  haye  nothing  to 
do  except  so  far  as  they  may  affect  the  legal 
questions  inyolyed,  and  upon  the  whole  facts 
of  the  case  we  do  not  think  that,  under  the 
rules  of  law  applicable,  the  State  has  made  out 
a  case  entitling  it  to  a  judgment  of  forfeiture 
in  these  proceedings. 

It  is  also  a  consideration  not  without  weight 
(although  we  do  not  place  our  decision  upon  it) 
that  the  consequences  of  whatever  mistakes  or 
unauthorized  acts  may  have  been  made  or 
done  by  respondent,  could  not  now  be  reme* 
died  by  any  such  judgment. 

In  view  of  the  present  condition  of  respond- 
ent's business,  a  dissolution  of  the  corporation 
and  a  forced  winding  up  of  its  afiFairs  would 
inyolye  new  and  additional  loss  to  all  parties 
concerned,  both  stockholders  and  creditors. 

The  demurrer  to  the  answer  is  ihertfore  ^oer- 
ruled,  and  the  information  dismissed. 

CHlflUan,  C/i  •/.,  took  no  part  in  this 
case. 
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Suneon  T.  VANCLEAYE,  Appi., 

V. 

Abraham  CLARE. 

(....Ind.....)  i 

1.  A  maa  who  has  made  a  eontraoi  with 
another  for  the  sapport  of  his  influit 
daii^^hter,  for  a  valuable  oonaideration,  al- 
thou^  the  oontract  in  one  sense  is  for  her  bene- 
fit, can  himself  maintain  an  action  for  its  breach. 

8.  Under  a  eontraet  by  which  a  person 
expressly  eorenants  to  keep  the  inlknt 
daughter  of  another  in  his  own  family  as  one 
of  his  children,  to  provide  her  with  suitahle  food, 
dothlnff,  schooliDff  and  medical  attention,  should 
she  require  it,  and  in  case  of  her  death  to  pay  her 
funeral  expenses,  he  has  no  legal  right  to  confine 
her  in  the  county  asylum  among  the  common 
paupers  because  she  becomes  insane.  It  is  his 
duty,  if  he  has  no  suitable  place  to  keep  her,  to 
prepare  one. 

8.  Where  an  erroneous  instroetion  ap- 
pears in  the  record*  if  it  be  erroneous  to  such 
a  degree  that  it  could  not  be  cured  by  some  other 
instruction,  the  court  will  consider  it,  although 
it  does  not  appear  that  all  the  instructions  are  in 
the  record. 

4.  The  proper  measore  of  damsiges  for 

breach  of  a  contract  by  a  person  to  keep  in  his' 
own  family  the  daughter  of  another,  where  the 
oonLract  had  been  fully  complied  with  for  nearly 
two  yeare,  and  the  daughter  was  then  placed  in 
the  county  asylum  and  remained  there  until  she 
died,  with  no  attempt  by  either  party  to  rescind 
the  contract,  is  the  difference  in  value  between 
the  care  and  treatment  she  actually  received,  and 
that  called  for  by  the  contract,  and  not  the  whole 
consideration  received  for  her  keeping. 

(March  12, 1889.) 

A  PPEAL  by  defendant,  from  a  Judgment  of 
iJL  the  Circuit  Court  of  Montgomery  County 
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in  favor  of  plaintiff  in  an  action  to  recover  daiii> 
ages  for  an  alleged  breach  of  contract  for  the 
care,  etc.,  of  plaintiff's  infant  daughter.  Be- 
tersed. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Will  H.  Thompson  and  Jere 
West  for  appellant. 

Messrs,  Paul  A  Humphries  for  appellee. 

Coffey»  J,,  delivered  the  opinion  of  the 
court: 

On  the  first  day  of  March,  1881,  the  appel- 
lant entered  into  a  written  agreement  with  the 
appellee,  by  the  terms  of  wmch  the  appellant, 
for  the  consideration  of  $400,  agreed  to  keep  in 
his  own  family,  take  charge  of  and  maintain 
at  his  own  expense,  the  inrant  daughter  of  the 
appellee  during  her  natural  life.  By  the  terms 
of  the  agreement  the  appellant  was  to  keep  her 
in  his  own  family  as  one  of  his  children,  to 
provide  her  with  suitable  food,  clothing,  school- 
ing and  medical  attention,  should  she  require 
it,  and  in  case  of  her  death  to  pay  her  funeral 
expenses. 

It  is  averred  in  the  complaint  as  a  breach  of 
this  oontract,  substantially,  that  the  appellant 
did  not  keep  said  daughter  in  his  possession  at 
his  home  as  one  of  his  children;  that  he  did 
not  during  her  lifetime  provide  her  with  suit- 
able food  and  clothing,  medical  attention  and 
schooling,  and  did  not  keep  her  at  his  own 
house  as  a  member  of  his  family;  but  on  the 
contrary,  without  the  knowledge  or  consent  of 
the  appellee,  and  without  the  consent  of  said 
daughter,  he  took  her  to  the  poorhouse  of  the 
county,  where  she  was  permitted  to  remain  un- 
til her  death. 

The  complaint  consists  of  two  paragraphs, 
but  the  legal  effect  of  both  is  the  same. 

The  appellant  filed  a  demurrer  to  the  com* 
plaint,  alleging  that  the  same  did  not  state  facts 
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sufficient  to  constitute  a  cause  of  action;  but  the 
demurrer  was  overruled,  and  he  excepted. 

The  appellant  then  filed  an  answer  in  two 
paragraphs:  the  first  is  pleaded  in  mitigation  of 
damages  and  alleges,  substantially,  that  the 
daughter  of  the  appellee  named  in  the  contract 
set  out  in  the  complaint,  after  she  had  been 
kept  by  the  appellant  for  about  two  vcars,  be- 
came seriously  sick  and  diseased  ana  afflicted 
with  epileptic  disorder  and  thereby  became  de- 
ranged in  her  mind,  and  was  from  that  time 
forward  to  the  day  of  her  death  unable  to  con- 
trol herself  and  was  insane  and  was  a  source 
of  constant  danger  to  herself  and  air  persons 
about  her;  that  idefendant  tried  in  every  way 
possible  to  protect  her  from  danger  of  self  de- 
struction but  found  it  impossible  to  keep  her 
from  throwing  herself  into  the  fire  and  in  many 
other  ways  mutilating  and  destroying  herself; 
that  she  became  so  deranged  andwud  in  her 
mind  that  it  was  impossiole,  with  the  means 
that  could  be  used  at  the  home  of  the  defend- 
ant, to  care  for  and  protect  her  as  was  neces- 
sary; and  the  defendant,  after  exhausting  every 
means  available,  endeavored  to  find  some  one 
who  could  control  and  protect  said  diild,  but 
could  obtain  no  one;  that  not  only  was  said 
child  a  constant  danger  to  herself  by  reason  of 
her  insanity  and  the  unreasoning  wilifulnessof 
her  acts,  but  unless  restrained,  guarded  and 
withheld  she  would  set  fire  to  the  furniture, 
beds  ::nd  curtains  and  to  the  house  in  which 
the  appellant  lived;  that  though  said  child  had 
grown  to  be  a  large  girl,  almost  full  grown,  she 
was  so  diseased  and  deranged  in  her  mind  that 
she  would,  unless  withheld  and  violently  re- 
strained, tear  off  her  own  clothing  in  the  pres- 
ence of  men  and  thereby  bring  shame  ana  hu- 
miliation upon  herself  and  upon  the  appellant 
and  his  famfly  .  .  .  that  finding  that  the 
home  of  appellant  was  not  a  safe  or  proper 
place  to  longer  keep  said  child,  and  that  she 
could  be  better  and  more  safely  cared  for  and 
guarded,  appellant  took  said  child  to  the  coun- 
ty asylum  and  placed  her  therein  with  instruc- 
tions for  her  to  be  carefully  attended  upon  and 
in  all  respects  weliand  carefully  protected;  that 
she  was  so  kept  at  said  asylum  for  the  period 
of  nine  months,  when,  by  reason  of  the  contin- 
uance and  increasing  violence  of  her  sickness 
and  disease,  she  died;  that  appellant  attended 
to  furnishing  and  paying  for  her  funeral  ex- 
penses and  sne  was  decently  and  properly  cared 
for  and  given  respectable  burial. 

The  second  paragraph  avers  the  same  facts 
set  out  in  the  first,  but  they  are  pleaded  in  this 
paragraph  as  a  bar  to  the  cause  of  action  set  up 
in  the  complaint. 

The  court  sustained  a  demurrer  to  the  second 
paragraph  of  this  answer,  and  the  appellant  ex- 
cepted. 

The  appellee  replied  by  way  of  a  general  de- 
nial to  the  first  paragraph  of  the  answer;  and 
the  cause  being  at  tesue  was  tried  by  a  Juiy 
who  returned  a  verdict  for  the  appellee. 

Over  a  motion  and  reasons  for  a  new  trial 
the  court  rendered  judgment  on  the  verdict. 

The  appellimt  assigns  in  this  court,  as  er- 
ror: 

That  the  court  erred  in  overruling  the  de- 
murrer of  the  appellant  to  the  first  and  third 
paragraphs  of  the  complaint; 

That  the  court  erred  in  sustaining  the  appel- 
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lee's  demurrer  to  the  second  paragraph  of  the 
appellant's  answer; 

That  the  court  erred  in  overruling  the  appel- 
lant's motion  for  a  new  trial. 

The  appellant  argues  that  the  complaint 
does  not  state  a  cause  of  action  in  favor  of  the 
appellee,  because  the  contract  in  suit  was  made 
for  the  benefit  of  the  daughter;  and  that  if  any 
cause  of  action  existed  for  its  breach  it  should 
be  enforced  in  favor  of  the  daughter  and  for 
her  benefit  alone. 

We  cannot  agree  with  the  appellant  in  this 
position.  It  is  true  that  the  contract  was,  in  one 
sense,  for  the  benefit  of  the  daughter;  but  the 
appellee,  as  the  father,  was  bound  by  law  to 
support  his  infant  daughter,  and  the  appellant 
having  contracted  with  him,  for  a  valuable  con- 
sideration, to  perform  that  legal  duty,  was  li- 
able to  him  for  any  breach  of  that  contract 

In  our  opinion  each  paragraph  of  the  com- 
plaint states  a  good  cause  of  action. 

The  second  paragraph  of  the  answer  admit- 
ted a  breach  of  the  contract  set  out  in  thecom- 
Elaint,  and  as  it  gave  no  legal  excuse  for  such 
reach  it  was  biS.  The  court,  therefore,  did 
not  err  in  sustaining  the  demurrer  of  the  appel- 
lee addressed  to  that  paragraph. 

As  the  appellant  had  expressly  covenanted  to 
keep  the  daughter  in  his  family,  when  she  be- 
came insane  it  was  his  duty,  if  he  had  no  suit- 
able place  to  keep  her,  to  prepare  one.  He  had 
no  legal  right  to  confine  her  in  the  county  asy* 
lum  amongst  the  common  paupera. 

Indeed,  with  the  contract  in  suit  in  her  fav- 
or, she  could  in  no  sense  be  considered  a 
pauper;  and  it  was  illegal  to  confine  her  at  a 
place  where  none  but  that  class  could  be  law- 
fully admitted. 

Tne  appellant  claims  that  the  court  erred  in 
its  instructions  to  the  jury  and  also  in  refusing 
to  give  certain  instructions  asked  by  him. 

It  is  contended  by  the  appellee  that  it  does 
not  aflftrmatively  appear  that  all  the  instructions 
given  by  the  court  are  in  the  record,  and  that, 
werefore,  no  question  relating  to  the  instruc- 
tions can  be  considered  by  this  court 

After  a  careful  consideration  of  the  bill  of  ex- 
ceptions we  find  that  it  sustains  the  contention 
of  the  appeUee.  It  does  not  appear  that  ^Jie  court 
was  requested  to  instruct  the  jury  in  writing,  nor 
does  it  appear  that  all  the  instructions  were  in 
fact  written.  Those  set  out  in  the  bill  were 
not  signed  by  the  judge  nor  is  there  any  state- 
ment found  In  the  bill,  or  in  any  other  part  of 
the  record,  from  which  it  can  be  inferred  that 
all  the  instructions  given  by  the  court  are  here 
for  our  consideration. 

In  this  state  of  the  record  we  cannot  consider 
the  instructions  asked  by  the  appellant  and  re- 
fused by  the  court.  Ind.  Mfg.  th.  v.  MUlican, 
87  Ind.  91;  PiUtburgK  0.  A  St.  L.  B,  Co,y.  Noel, 
77  Ind.  110;  Netoeamer  v.  Hutchinga,  96  Ind. 
128. 

But  it  does  not  follow  that  because  it  does 
not  appear  that  all  the  instructions  given  by  the 
court  are  in  the  record,  this  court  will  not  con- 
sider those  which  do  appear.  Where  all  the 
instructions  are  not  before  this  court  we  can- 
not consider  instructions  asked  and  refused  be- 
cause the  presumption  obtains  that,  if  they  state 
the  law  applicable  to  the  case,  they  were  given 
in  some  other  instruction. 

But  where  an  erroneous  instruction  appears 
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in  the  record,  if  it  be  erroneous  to  such  a  de- 
cree that  it  could  not  be  cuied  by  some  other 
rnstructioD,  this  court  can  see  that  the  part^ 
Bgainst  whom  it  was  given  has  been  injured, 
and  will  therefore  consider  such  erroneous  in- 
struction.   CoryeU  v.  Stone,  62  Ind.  807. 

The  fifth  instruction  given  by  the  court  is  as 
follows:  "  If  the  facts  to  which  I  have  called 
your  attention  have  been  proved  bv  a  urepon- 
derance  of  evidence  then  the  plain  tin  is  en- 
titled to  recover  and  the  measure  of  his  recov- 
ery will  be  the  amount  paid  by  the  plaintiff 
with  interest  thereon  at  o  per  cent  per  annum 
from  the  date  of  payment  to  the  present 
time." 

It  is  contended  by  appellee  that  the  contract 
in  suit  is  an  entirety,  and  that  the  money  paid 
the  appellant  was  paid  upon  a  condition  subse- 
quent, and  a  failure  to  complv  with  ttie  terms 
of  the  contract  gave  the  appellee  a  rieht  to  re- 
cover back  the  nill  consideration  paid  by  him. 

We  are  unable  to  agree  with  the  appeUee  in 
his  view  of  the  law.  The  law  does  not  favor 
conditions  subsequent  because  thev  then  de- 
stroy estates;  and  where  words  of  doubtful 
meaning  are  used  they  will  be  construed  as  con- 
stituting a  covenant  rather  than  a  condition. 

There  axe  no  words  of  condition  in  the  con- 
tract in  suit. 

In  this  case  the  appellant  had  fully  complied 
with  the  contract  for  nearly  two  years.  Under 
this  state  of  case  it  is  not  comoetent  for  the  ap- 
pellee to  sue  for  and  recover  tne  entire  consid- 
eration paid  by  him,  by  reason  of  the  failure 


of  the  appellant  to  comply  with  the  contract 
for  the  period  of  nine  months. 

It  is  not  necessary  for  us  to  decide  what 
would  be  the  rule  of  damages  if  the  daughter 
were  yet  living.  Under  this  contract  the  ap- 
pellee uad  the  Mht  to  have  his  daughter  kept 
In  the  family  of  the  appellant,  ^fed,  clothed, 
taken  care  of  as  one  of  his  own  family,  and 
furnished  with  proper  medical  treatment. 

It  is  true  that  a  state  of  facts  arose  after  the 
execution  of  the  contract  which  was  not  in  the 
contemplation  of  the  parties  at  Uie  time,  and 
which,  perhaps,  would  have  entitled  the  appel- 
lant upon  a  proper  application,  to  rescind  the 
contract;  but  as  he  took  no  steps  in  that  direc- 
tion, he  must  be  held  to  the  contract  as  it  is 
written. 

In  our  opinion  the  proper  measure  of  dam- 
ages, as  applicable  to  the  case,  is  the  difference 
in  value  between  the  care  and  treatment  the 
daughter  actuaUy  received  and  that  called  for 
by  the  contract  Such  a  rule  would  fully  com- 
pensate the  appellee,  so  far  as  money  can  com- 
pensate him  for  the  breach  of  the  contract,  and 
would  at  the  same  time  require  the  appellant  to 
make  good  his  breach  of  the  contract. 

Afl  no  denial  was  pleaded  the  court  did  not 
err  in  instructinff  the  Jury  that  if  they  returned 
a  verdict  at  all  u  must  m  for  the  plaintiff. 

For  the  error  of  the  court  in  giving  instruc- 
tion number  5  the  cause  must  be  reversed. 

Gauie  reeeried,  with  instructions  to  the  Oir- 
euit  Court  to  grant  a  new  trial  and  for  further 
proceedings  not  inconsistent  with  this  opinion 
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V, 

Samuel  O.  YOUNG. 

1.  An  Insimetlon  to  the  Jury  that  ratlfl- 
eation  of  a  note  lnv  a  person  may  be 
proTod  by  direet  testimony,  or  that,  If 
they  are  satlsfled  from  aU  the  teslamony  that  he 
ratified  It  that  will  be  sufficient,  is  in  substance 
oomplyins  with  a  request  to  iDstruot  that  ratili- 
catioQ  may  be  either  express  or  implied. 

IL  A  partner  cannot  be  held  to  have  rati- 
fied the  giving  of  a  sealed  note  by  his  copartner 
without  knowledge  that  the  note  was  sealed. 

8.  A  partner  has  no  authority  to  ezeente 
a  sealed  note  which  will  bind  his  firm,  al- 
though by  the  statutes  of  the  State  where  the  note 
is  executed  it  is  a  negotiable  note. 

Otfelver,  J.,  diteents^ 
(I^bruary  9, 1889.) 

APPEAL  by  plaintiffs,  from  a  Judgment  of 
the  Common  Pleas  Circuit  Court  of  Abbe- 
ville County  (Witherspoon,  J,)  in  favor  of  de- 
fendant in  an  action  upon  a  sealed  note.  Af- 
firmed. 
The  facts  sufficiently  appear  in  the  opinion. 
Messrs,  Perrln  A  Cothran*  for  appel- 
hmts: 

nL.R.A. 


If  Young  acknowledged  his  liability  upon  the 
notes  sued  on,  subsequent  to  their  execution, 
they  being  sealed  notes,  that  would  be  the 
highest  evidence  of  ratlflcation,  and  he  would 
be  clearly  liable. 

ameu  V.  Toung,  36  8.  0. 415. 

Ratification  becomes  binding  if  made  with 
a  knowledge  of  all  material  circumstances,  or 
if  made  with  an  intention  to  assume  the  risk 
without  inquiry. 

Ewell,  Evans,  Agency,  80. 

Knowledge  of  the  facts  by  the  principal  will 
be  presumS,  where  it  appears  mat  the  prin- 
cipal was  in  possession  of  facts  from  which  it 
could  readily  have  been  ascertained,  or  which 
were  sufficient  to  put  him  upon  inquiry  of  his 
agent  as  to  the  condition  of  affairs. 

Hurd  V,  MarpHe,  2  Bradw.  402. 

FitzmauriccY,  Bayley,  6EI.&B].  868,18  an  in- 
stance of  a  ratification  without  Inquiry. 

See  Gadp  v.  Shepherd,  11  Pick.  403;  Fleming 
V.  Dunbar,  2  Hill,  L.  632. 

Miner  v.  Sims,  2  Hill,  L.  479,  is  an  instance 
of  confirmation  without  knowledge  of  the  par- 
ticular act  confirmed. 

The  note  was  made  and  executed  in  Augus- 
ta, and  payable  "  at  any  bank  in  the  City  of 
Augusta."  and  is  to  be  regulated  by  the  laws 
of  that  State. 

1  Daniel,  Keg.  Inst.  %  B^^]Thomton  v.  Dean, 
9  S.  C.  687. 

Section  2776  of  Georgia  Code  1878,  provides 
that  "  AU  bonds,  speci^ties,  or  other  contracts 
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in  writing  for  the  payment  of  money,  or  any 
article  or  properti^,  and  all  Jadgments  .  .  . 
are  negotiable  by  indorsement,  or  written  as- 
signment, in  the  same  manner  as  bills  of  ex- 
change and  promissory  notes." 
Messrs,  Benet  &  Cason,  for  respondent: 
The  law  apph'cable  to  this  appeal  has  been 
settled  by  &blei/  v.  Young,  26  S.  C.  415. 

Simpsoiit  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  complaint  in  the  action  below  alleged 
partnership  of  plaintiffs,  appellants,  and  also  of 
8.  O.  Young,  respondent,  and  W.  H.  Napier, 
as  Youn^  &  Napier;  that  in  Augusta,  Ga.,  on 
May  7,  1883,  Young  &  Napier  made  their  cer- 
tain sealed  note  due  December  15,  1888,  pay- 
able to  plaintiffs  or  order,  for  $1,000  with  in- 
terest from  maturity  at  8  per  cent,  and  10  per 
cent  attorney's  fees,  at  any  bank  in  the  City  of 
Augusta.  ThatYoun^  duly  ratified  said  sealed 
note,  subsequent  to  its  execution,  credit  of 
t5»7.78,  April4,  1885. 

The  respondent  answered  admitting  partner- 
ship "of  Young  &  Napier;  denied  other  alle- 
gations of  complaint  For  defense,  that  the 
partnership  of  Younfi^  &  Napier  was  formed 
for  general  merchandise;  that  the  sealed  note 
was  executed  by  Napier  without  defendant's 
knowledge  or  consent;  that  it  was  beyond  the 
scope  of  the  partnership  business;  that  defend- 
ant never  ratified  the  note." 

At  the  trial  the  plaintiffs  requested  His 
Honor  to  charge: 

.  * '  1 .  That  ratification  of  a  sealed  note  executed 
by  partners  in  the  partnership  name  may  be 
either  express  or  implied  so  as  to  bind  the  part- 
ner not  signing; 

"2.  That  ratification  becomes  binding  if  made 
with  a  knowledge  of  all  material  circumstances, 
or  if  made  with  the  intention  of  assumhig  the 
risk  without  inquiry; 

"3.  That  when  an  individual  deliberately, 
whether  with  full  knowledge  or  without  in- 
quiry, ratifies  the  act  or  conduct  of  another,  no 
question  arises  respecting  the  facts  of  ratifica- 
tion; 

"4.  That  the  laws  of  Georgia  govern  in  con- 
struing the  contract;  that  under  said  laws  a 
sealed  note  payable  to  order  is  negotiable,  and 
as  such  is  within  the  scope  of  the  partnership 
business." 

The  charge  of  the  Judge  is  found  in  full  in 
the  brief. 

The  jury  found  for  the  defendant  A  mo- 
tion for  a  new  trial  was  refused.  The  plaint- 
iffs  appealed  upon  the  following  exceptions: 

I.  On  refusals  to  charge:  (1)  that  ratification 
of  a  sealed  note  made  by  one  partner  in  the 
partnership  name,  by  the  partner  not  signing, 
may  be  either  express  or  implied;  (2)  that  rati- 
fication becomes  binding,  if  made  with  a 
knowledge  of  all  material  circumstances,  or  if 
made  with  an  intention  to  assume  Uie  risk 
without  inquiry;  (3)  that  when  an  individual 
deliberately,  whether  with  full  knowledge  or 
without  inquiry,  ratifies  the  act  or  conduct  of 
another,  no  question  arises  respecting  the  fact 
of  ratification;  (4)  that  the  laws  of  Georgia 
govern  in  construing  this  contract;  that  under 
said  laws  a  sealed  note  payable  to  order  is  ne- 
gotiable, and  as  such, is  within  the  scope  of  the 
partnership  business. 

8L.RA. 


n.  To  the  Judire's  charges  in  charging:  (1) 
that  the  contract  in  question  must  be  governed 
by  the  laws  of  South  Carolina;  (2)  that  ratifi- 
cation cannot  be  presumed;  (3)  that  ratification 
is  incomplete  without  a  knowledge  of  the 
act  awaitmg  ratification*  (4)  that  S.  O.  Young 
must  have  known  that  tne  note  in  question  was 
a  sealed  note,  before  he  could  ratify  it;  (6)  that 
the  ratification  must  have  reference  to  ibis  par- 
ticular $1,000  note  dated  May  7,  1888. 

in.  To  the  order  overruling  motion  for  new 
trial,  and  in  holding:  (1;  that  unless  Young 
knew  that  the  note  was  under  seal  when  he  ex- 
ecuted the  mortgage  there  is  no  ratification;  (2) 
that  the  laws  of  Ctoorgia  did  not  govern  the 
principles  involved  in  the  present  case. 

The  charge  of  the  Judge  is  not  obnoxious  to 
the  first  exception.  He  stated  to  the  jury  that 
ratification  might  be  proved  by  direct  testimony, 
or  that  if  they  were  satisfied  from  all  the  testi- 
mony that  Young  had  ratified  the  note,  that 
would  be  suflScient  This  was  in  substance 
saying,  as  requested,  that  ratification  might  be 
either  express  or  implied. 

The  main  question,  however,  in  the  case,  is 
whether  His  Honor  erred  in  rerushig  to  affirm 
those  requests  which  were  intended  to  draw 
from  him  a  charge  that  it  was  not  essential  for 
Young  to  know  the  character  of  the  note, 
whether  sealed  or  not,  in  order  to  have  ratified 
it,  and  that  it  might  be  ratified  bf  certain  con- 
duct on  his  part,  either  with  or  without  knowl- 
edge or  ihouiry.  This  His  Honor  not  only 
refused  to  charge,  but,  on  the  contrary,  directly 
charged  that  knowledge  of  the  character  of  the 
note  Dy  Young  was  absolutely  necessary  before 
ratification  could  be  made.  The  conectness 
of  this  ruling  is  the  main  question  raised  in  the 
exceptions  to  refusals  to  charge,  to  the  charge 
and  to  the  rulings  of  His  Honor  in  refusing  the 
motion  for  a  new  trial;  and  to  this  we  wiU  ad- 
dress ourselves. 

It  will  be  conceded  that  one  partner  has  no 
power  in  this  State  to  bind  the  mrm  bv  a  sealed 
note,  because  such  a  note  is  not  within  the 
scope  of  the  partnership;  that  question,  there- 
fore, need  not  be  discussed,  it  will  also  be 
conceded,  however,  that  one  partner  may  be 
authorized  to  bind  the  firm  by  a  sealed  note,  or 
such  a  note  maybe  ratified  hy  the  other  partners 
after  it  has  been  executed,  in  either  of  which 
evetfts  it  becomes  the  note  of  the  firm,  and  may 
be  enforced  as  a  firm  note. 

In  the  case  before  the  court  it  is  not  con- 
tended that  Napier  was  authorized  in  advance, 
by  the  respondent.  Young,  to  execute  the  note 
in  question.  But  it  is  urged  that  it  was  subse- 
quently ratified;  and  that  is  the  turning  point 
of  the  case. 

Now,  whether  it  was  ratified  is  a  question  of 
fact;  but  what  constitutes  ratification  may  be 
and  was  made  below  in  this  case,  by  the  re- 
quests to  charge,  a  question  of  law.  The 
Judge  was  called  upon  to  say  whether  a  cer- 
tain state  of  facts  would  in  law  amount  to  a 
ratification. 

Now,  what  is  ratification?  Ratification  is 
the  affirmance  and  approval  of  an  act,  giving 
sanction  and  validity  to  something  done  by  an- 
other. Can  this  be  done  without  the  party 
charged  with  such  approval  knowing  the  nature 
of  the  act  approved?  What  facts  would  be 
sufficient  to  satisfy  a  jury  that  said  party  knew 
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the  nature  of  the  act  when  be  afflnned  it,  in 
any  special  case,  would  he  a  matter  for  the 
Jury;  hut  we  do  not  understand  how  a  Judge 
could  charge,  as  matter  of  law,  that  it  was  not 
necessary  for  the  ratifier  to  know  the  nature 
and  character  of  the  act  ratified. 

In  the  case  below,  the  act  claimed  to  have 
been  ratified  was  the  giving  of  a  sealed  note, 
which  Young  was  not  responsible  for  unless  he 
afterwards  ratified  it;  and  the  Judge  was  called 
upon  to  instruct  the  jury  that  it  could  have 
been  ratified  by  Young  without  his  knowing 
that  the  note  was  a  sealed  n6te;  in  other  words, 
that  the  act  might  be  ratified  without  Young 
knowing  what  the  act  was.  We  do  not  see 
how  this  could  be  poasfble. 

True,  the  cfarcumstances  relied  on  in  this 
case  might  have  been  sufiBicient  to  satisfy  the 
Jury  that  Young  did  know  the  character  of  the 
act  claimed  to  have  been  ratified  by  him.  If 
they  had  ^ne  to  the  Jury  without  the  lend 
question  raised  in  the  requests.  But  the  Judge 
was  not  authorized  to  say  this,  because  then  he 
would  have  been  invading  the  province  of  the 
Jury  as  to  the  force  and  efrect  of  testimony;  and 
when  he  was  re<iue8ted  to  charge,  in  substance, 
that  Young  might  ratify  his  partner's  sealea 
note  without  knowing  that  it  was  a  sealed  note, 
we  do  not  see  how  he  could  have  done  otherwise 
than  he  did. 

But  in  addition  to  all  this,  the  case  of  aUdey 
V.  Toung^  26  S.  C.  416,  between  these  same 
parties,  we  think  is  conclusive.  In  that  case 
the  same  question  above  was  raised  in  several 
exceptions,  and  it  sustains  the  Judge  here. 

The  other  exceptions,  except  the  one  in  ref- 
erence to  the  application  of  the  laws  of  Georgia 
to  this  case,  are  determined  by  what  we  have 
already  said;  they  therefore  need  no  further 
notice. 

It  seems  that  there  was  evidence  before  the 
Circuit  Judge,  that  specialties  in  the  State  of 
Georgia  are  by  statute  made  negotiable  bv  in- 
dorsement; and  this  note  having  been  made  in 
Georjg:ia,  ai)d  payable  there,  it  is  claimed  to  be 
within  the  scope  of  the  partnership  business  in 
that  State,  ana  should  therefore  be  held  here 
within  said  scope. 

We  do  not  see  that  it  follows  that,  because 
notes  not  previously  ne^tiable  have  been  made 
negotiable,  they  are  binding  on  parties  who 
did  not  make  them.  They  may  be  biitding 
on  parties  who  did  make  them,  with  anew  feat- 
ure of  negotiability  attached;  but  we  do  not  j 


see  how  they  could  reach  a  party  not  connected 
with  the  makinf^.  For  Instance,  Napier  made 
the  sealed  note  m  question,  and  he  is  bound  to 
a  negotiable  note  under  the  statute  of  Georgia; 
but  Young  had  no  agencv  in  making  this  note, 
as  matter  of  fact,  and  hence  how  could  the 
statute  of  Gkorgia  be  construed  as  holding  him 
liable? 

More  than  this;  at  common  law  it  is  not  the 
absence  or  the  presence  of  a  negotiable  feat- 
ure in  a  note  that  places  it  beyond  the  power 
of  one  partner  to  bind  his  firm  thereby,  or  be- 
yond the  scope  of  the  partnership;  but  it  is  the 
nresenoe  ol  a  seal  on  the  note  that  has  this  ef- 
fect One  partner  can  bind  his  firm  at  com  mon 
law,  by  a  negotiable  promissory  note,  or  by  a 
note  not  negotiable,  but  yet  not  under  seal;  out 
he  cannot,  as  we  have  said,  by  a  sealed  note, 
and  this  is  because  of  the  seal. 

This  may  be  technical,  but  it  seems  to  be  the 
law;  and  the  law  is  what  we  are  after. 

It  ii  the  judgment  of  this  Court  that  the  judg- 
ment qfthe  Circuit  Qourt  be  affirmed. 

I  concur. 

HelTer,  J*.,  dissenting: 

It  seems  to  me  that  the  new  element  intro- 
duced into  this  case,  by  the  testimony  showing 
that,  in  Georgia,  notes  under  seal  have,  by  stat- 
ute, been  made  negotiable  instruments,  distin- 
guishes this  case  from  the  former  decision,  in  a 
case  between  the  same  parties  (26  S.  C.  415) 
where  no  such  testimony  was  adduced. 

The  note  in  this  case  was  made  in  Georgia, 
was  payable  there;  and  therefore  "its  nature, 
validity,  interpretation  and  effect"  must  be 
determined  by  the  law  of  that  State.  Conse- 
quently, under  that  law  it  must  be  regarded 
as  a  negotiable  paper.  Just  like  a  bill  of  ex- 
change  or  promissory  note,  notwithstanding 
the  seal  attached  to  it. 

So  regarded,  it  seems  to  me  that  it  is  such  a 
paper  as  may  be  executed  by  one  partner  in  the 
name  of,  and  binding  upon,  the  firm,  when 
given  for  the  purposes  of  the  partnership,  as 
this  note  unquestionably  was;  for  partnership 
dealings  are  usually  earned  on  with  just  such 
paper. 

I  think,  therefore,  that  the  Circuit  Judge 
erred  in  refusing  to  charge  the  jury  as  indi- 
cated in  pUdntifrs  fourth  request,  and  that,  for 
this  reason,  the  Judgment  below  should  be  re- 
versed, and  the  case  remanded  for  a  new  trial 
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1.  After  liability  actually  attaches  under  a 
poUoj  of  Insuranoe  the  entire  relation  between 


the  parties  is  changed  from  that  of  insurer  and 
insured  to  that  of  debtor  and  creditor,  and  clauses 
In  the  policy  which  provide  that  certain  acts 
or  omissions  of  the  insured  shaU  Invalidate  it  are 
thereafter  inoperative^ 

2.  Tbe  provision  of  Wiaconsiii  Rerised 
StatuteSf  B  1948*  concliuiiTely  estab- 
Hahlng  the  value  of  insured  real  prop- 
erty when  wholly  destroyed,  at  the  amount  of 


Nom.— Controet  governed  by  lex  looi  oontraotos.  '  to  be  the  expressed  intention  of  the  parties.   Ja- 

The  law  of  a  country  where  a  contract  is  made   cobs  v.  Credit  Lyonnais,  L.  R.  12  Q.  R  Div.  606, 

presnmably  governs  the  nature,  the  obligation  and  i  587,  6D0;  Lloyd  v.  Gulbert,  L.  R.  1  Q.  B.  llfi,  6  Best, 

the  interpretation  of  it,  imless  the  contrary  appears  |  &  8.  100;  Liverpool  ft  Q.  W.  Steam  Co.  v.  Fhenix 

8  J   R.  A. 


See  also  6  L.   R.   A.  524;    10   L.   R.  A,  707;   28  L.  R.  A.  380:   35  L.  R.  A. 
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Insurance  written  to  the  policy,  applies  to  con- 
tracts made  in  other  States  as  well  as  In  Wlacon- 
sln,  where  the  real  property  is  situated  in  that 
State. 

8l  a  building  Li  entirely  destroyed*  within 
the  meaninir  of  Wisconsin  Kevised  Statutes,  1 1948, 
so  as  to  make  the  amount  stated  in  the  policy  the 
measure  of  damages  for  Its  loss,  when  all  the 
combustible  material  in  it  is  destroyed,  although 
portions  of  the  briok  walls  are  left  standing,  but 
are  useless  as  uraJls,  and  many,  perhaps  most, 
of  the  briolBB  are  spoiled  by  the  heat. 

4.  SnbmiMion  to  arbitration  of  the  amount 
of  loss  on  a  building  Insured  is  not  a  waiver  of 
the  benefits  of  a  statute  making  the  amount 
stated  in  the  policy  the  measure  of  damages,  and 
docs  not  operate  to  limit  the  recoTCry  on  the 
policy  to  the  award  of  the  arbitrators. 

(January  29, 1889.) 

APPEAL  by  defendant,  from  a  ludgment  of 
the  Kewaunee  County  Circuit  Court  in 
favor  of  plaintiffs  in  an  action  upon  a  policy 
of  fire  insurance.    Affirmed, 

Statement  by  I^on»  J,: 

Hie  defendant  company  is  a  corporation  or- 

fanized  under  the  laws  of  Illinois,  and  doing 
usiness  as  a  mutual  insurance  company  in  the 
City  of  Chicago.  This  action  is  upon  a  policy 
of  insurance  issued  by  it  to  the  plaintiffs,  dated 
September  6,  1885,  in  and  by  which  it  insured 
the  plaintifb  for  five  years  against  the  loss  by 
fire  of  or  damage  to  certain  real  and  personal 


property  in  the  City  of  Kewaunee.  Wis.,  to  the 
amount  of  $10,000. 

The  insured  property  is  described  in  the 
policy  in  four  subdivisions,  and  the  amount  of 
insurance  thereon  is  specified  therein  as  follows: 
(1)  two  fiouring-mill  buildings— one  frame 
and  the  other  brick — and  a  bncls  boiler  and 
engine  house,  all  known  as  the  "Northwestern 
Mills,"  insured  in  the  sum  of  $1,785;  (2)  fixed 
and  movable  machinery,  tools  and  fixtures  in 
such  fiouring-mill  buUdings,  in  the  sum  of  $4,- 
775;  (8)  engine,  boiler  tools,  machinery  and  im- 
plements in  the  engine  and  boiler  house,  for 
$840;  and  (4)  grain,  fiour,  feed,  etc.,  in  such 
buildings,  for  $2,500. 

On  August  27,  1887,  the  insured  property,  or 
at  least  most  of  it,  was  destroyed  by  fire.  Due 
proofs  of  such  loss  were  afterwards  furnished 
to  the  defendant  as  required  by  the  policy. 
There  was  concurrent  insurance  on  the  prop- 
erty, and  the  proportion  of  loss  to  be  paid  by 
the  defendant  (if  liable  on  the  policy)  on  account 
of  the  burning  of  the  insurea  property,  except 
the  buildings  first  above  described,  was  agreed 
upon  by  the  parties,  and  is  not  here  in  oontro- 
versv. 

The  sums  thus  agreed  upon  are,  on  the  prop- 
erty described  in  subdivision  2,  $4,875;  in  sub- 
division 8,  $895;  and  in  subdivision  4,  $1,845.- 
72.  Such  proportion  on  the  buildings  (subd. 
1)  if  the  policn^  is  held  subject  to  Revised  Stat- 
utes, §  1948,  is  $1,785,  the  amount  of  the  insur- 
ance written  therein ;  but,  if  it  is  not  a  valid  pol- 
icy under  that  statute,  the  proportion  of  the 


Tns.  Co.  129  U.  S.  807  (8S  L.  ed.  796);  Osgood  v.  Bau- 
der,  1  L.  B.  A.  66S,  note;  Peninsular  ft  O.  Steam 
Nav.  Go.  V.  Phand,  3  Moore,  P.  G.  N.  S.  272, 800;  Jul- 
ten  V.  Peninsular  ft  O.  Steam  Nav.  Co.  75  Jour,  du 
Palais  a86i)  SSS. 

In  Chapman  v.  Robertson,  6  Paige,  027,  It  was 
held  that  the  oonstniotion  and  validity  of  a  oon- 
traot  which  is  purely  personal  depends  upon  the  law 
of  the  place  where  the  contract  is  made,  unless  It  is 
made  in  reference  to  the  laws  of  some  other  place 
or  country  where  it  is  to  be  performed  or  carried 
into  effect.  This  was  doubted  in  Curtis  v.  Leavitt, 
US  N.  Y.  227;  Cope  v.  Alden,  &8  Barb.  858;  and  distin- 
guished in  Dickinson  v.  Edwards,  77  N.  Y.  586;  but 
followed  in  Fitch  v.  Bemer.  1  Flip.  21;  Kllgore  v. 
Dempsey,  26  Ohio  St  418;  Balme  v.  Wombough,  88 
Barb.  368;  N.  Y.  Dry  Dock  Co.  v.  Am.  L.  Ins.  ft  T. 
Co.  8  Sandf .  Gh.  867;  Bank  of  Ga.  v.  Lewin,  45  Barb. 
848;  King  v.  Sarria,  60  N.  Y.  88;  Thompson  v.  Ed- 
wards, 86  Ind.  428. 

XiOto  of  place  of  performcmee;  when  Qovema, 

Where  a  contract  is  entered  into  In  one  State  to 
be  performed  In  another,  there  are,  it  has  been 
said,  two  tod  oontrocttM,  the  locua  cdebrati  eon^ 
tra4stu8  and  the  Ioeu«  aoMionis;  and  the  law  of 
the  former  governs  the  Interpretation,  nature 
and  validity  of  the  contract,  that  of  the  latter  its 
performance.  The  rule  thus  laid  down,  considered 
as  a  rule  for  personal  contracts,  though  it  is  at 
variance  with  many  dicta  and  decisions,  is  well 
supported  on  authority.  Chapman  v.  Robertson, 
6  Paige,  627:  Hunt  v.  Jones.  18  R.  1. 866;  Dacoeta  v. 
Davis,  84  N.  J.  L.  819;  Cooper  v.  Waldegrave,  8  Beav. 
882;  Vidal  v.  Thompson,  U  Mart  O.  S.  88;  Aymar  v. 
Sheldon,  18  Wend.  489;  Bain  v.  Whitehaven,  ft  F.  J. 
R.  Co.  8  H.  L.  Obs.  1;  Van  Reimsdyk  v.  Kane,  1 
Gall.  871. 

Obligations,  In  respect  to  the  mode  of  thehr  sol- 
emnization, are  subject  to  the  rule  Locus  reoU  ac' 
turn;  In  respect  to  their  interpretation,  to  the  lex 
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loci  conircuiusi  in  respect  to  the  mode  of  their  per^ 
formanoe,  to  the  law  of  the  place  of  their  perform- 
ance.  But  the  lex  fori  determines  when  and  how 
such  laws,  when  foreign,  are  to  be  adopted,  and, 
in  all  cases  not  specified  above,  supplies  the  appli- 
catory  law.  Scudder  v.  Union  Nat  Bank,  91  U.  S. 
400(88L.ed.848>.  Miller  v.  Tiffany.  68  U.  S.  1  Wall. 
810  a7  L.  ed.  643);  Andrews  v.  Pond,  88  U.  S.  18  Pet 
78  ao  L.  ed.  07):  Lanusse  v.  Barker,  16  U.  S.  8  Wheat 
147  (4  L.  edL  806);  Adams  v.  Robertson,  87  HI.  69;  Fer- 
gusson  V.  Fyffe,  8  Clark  ft  F.  181;  Bain  v.  White- 
haven ft  F.  J.  R.  Go.  8  H.  L.  Gas.  I;  Scott  v.  Pllking- 
ton,  15  Abb.  Pr.  880;  De  Wolf  v.  Johnson,  83  U.  & 
10  Wheat  888  (6  L.  ed.  847). 

luBuraruse;  r€UAion  of  parties  tD^en  liabUUy  heeomes 

Hxed, 

m 

Where  insurance  on  mortgaged  premises,  taken 
in  the  mortgagee's  name,  is  effected  for  the  joint 
benefit  of  the  mortgagor  and  mortgagee,  the  pay- 
ment of  the  loss  to  the  latter  Inures  toward  the 
discharge  of  the  mortgagor's  indebtedness.  Nelson 
V.  Bound  Brook  Mut  F.  Ins.  Co.  10  Gent  Rep.  219, 
48  N.  J.  Eq.  866. 

The  policy  might  have  been  avoided  by  breach 
of  Its  conditions  by  the  insured,  because  such  was 
the  contract  Baldwin  v.  Phoenix  Ina.  Go.  60  N.  H. 
164;  HaU  v.  Fire  Asso.  of  Phila.  (N.  H J  6  New  Bng. 
Rep.  80B. 

But  at  the  moment  of  the  loss  the  rights  of  the 
parties  were  fixed.  Whatever  amount  was  secured 
by  the  policy  to  the  extent  of  the  mortgage  debt 
was  due  to  mortgagee.  To  her  the  defendant  was 
bound  to  pay  it  The  insured  oould  not  release  the 
defendant  from  its  obligation,  or  defeat  mortga- 
gee's right  He  oould  no  more  adjust  the  amount  of 
the  loss  than  he  could  release  it  Harrington  v. 
Fltchburg  Mut  F.  Ins.  Go.  lU  Mass.  186, 181;  Brown 
V.  Roger  WlllJams  Tns.  Go.  5  R.  L  804, 899;  Browning 
V.  Home  Ins.  Go.  71 N.  Y.  609. 

Mortgagee  not  being  a  party  or  privy  to  the  ref  • 
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loss  on  such  buildings  to  be  paid  by  the  de- 
fendant (if  otherwise  liable)  is  $1,102.18.  This 
sum  was  ascertained  by  an  award  of  arbitrators, 
determining  the  amount  of  the  loss  on  such 
buildings,  made  pursuant  to  a  submission  of 
the  matter  by  the  parties  to  such  arbitrators. 

Other  material  facts  in  the  case  are  stated  in 
the  opinion. 

The  jury  found  specially  that  the  loPS  by  the 
burning  01  such  buildings  exceeded  all  the  in- 
surance thereon,  and  that  the  loss  was  total. 
The  court  held  that  the  policy  was  governed  hy 
the  above  statute,  and  allowed  the  p1ainti£» 
$1,785  on  account  of  the  loss  of  the  buildings. 

Judgment  was  entered  for  the  plaintiffs  June 
11,  1S8S,  for  $8,490.82  damages,  and  for  costs. 
Soon  after,  and  before  this  appeal  was  taken, 
the  plaintiffs  duly  entered  a  r^nission  of  $116.- 
56  of  that  amount,  thus  reducing  the  damages 
to  $8,874.26. 

The  defendant  appeals  from  the  judCTient. 

Mr.  Myron  H.  Beach,  miih  Messrs,  EUUh 
Greene  &  MerriU,  for  appellant: 

The  rights  of  the  parties  under  this  contract 
and  its  operation  and  effect  depend  upon  the 
law  of  the  place  where  the  contract  was  made 
and  to  be  performed,  viz. :  at  Chicago,  Illinois. 

Story,  Confl.  L.  8th  ed.  pp.  825.  876,  451; 
Donnelly  v.  Corbett,  7  N.  Y.  500. 

The  policy  having  been  executed  on  applica- 


tion received  in  Chica|o,  and  the  poHcv  being 
mailed  at  Chicago  to  tne  applicant,  Chicago  fi 
the  place  of  the  contract. 

May,  Ins.  §  66;  Hyde  v.  Qoodnow,  8  N.  Y. 
266;  Western  v.  Oenesee  Mut,  Lis.  Oo.  12  N.  Y. 
258;  NoTlhampton  Mut  L,  8,  Ins.  Co.  v.  Tattle, 
40  N.  J.  L.  476;  HunUty  v.  MerriU,  82  Barb. 
626;  Larnb  v.  Bowser,  6  Ins.  J.  L.  875.  7  Bisa. 
815, 872;  Assurance  Co.  v.  Perault,  26  Law  Case 
Jur.  882;  Wright  v.  8un  Mut.  Ins.  Co.  6  Am.  L. 
Reg.  485;  8.  C.  on  app.  64  U.  S.  23  How.  412 
(16  U  ed.  529);  Whiteomb  v.  Phanix  Mut.  Z. 
Ins.  Oo,  8  Ins.  L.  J.  624,  8  Kep.  642;  Shattuck 
Mutual  L.  Ins.  Co.  4  Cliff.  598. 7  Ins.  L.  J.  987, 
7  Bep.  171;  Desmazes  v.  Mut.  Ben.  L,  Ins.  Co. 
7  Rep.  186,  7  Ins.  J.  L.  926. 

It  was  also  the  place  of  performance,  since  a 
contract  must  be  performed  where  made  and 
dated  unless  some  other  place  is  specified. 

Clark  Y.  Ins.  Co.  10  U.  C.  Pr.  Rep.  818; 
Ward  y.  Harris,  8  L.  R  In.  865;  Clark  v.  Ins. 
Co,  6 Ont.  228;  Assurance  Co.v.  PerauU,  26 Law 
Cas.  Jur.  882;  Hull  v.  Augustine,  28  Wis.  888; 
2  Parsons.  Cont  8th  ed.  712  et  seq.  *582. 

The  policy  being  an  Dlinois  contract,  sec- 
tion 1948,  Revised  Statutes  of  Wisconsin,  can- 
not control  it. 

Story,  Confl.  L.  424. 

The  submission  and  award  as  to  the  loss  on 
the  buildings  are  valid  and  binding. 

May,  Ins.  §  493. 


erenoe.  is  not  conduded  or  affected  by  the  award. 
Mahagran  v.  Mead,  68  N.  H.  180. 

It  is  not  material  whether  mortgagee  could  or 
could  not  maintain  an  action  in  her  own  name.  If 
she  brings  suit  in  the  name  of  the  insured,  her  in- 
terest as  the  real  plaintiff  will  be  as  fully  protected 
as  if  she  were  the  plaintiff  of  record.  Scoby  v. 
Blancbard,  8  N.  H.  176^  176;  Cameron  v.  Little,  18  N. 
U.  28;  Webb  v.  Steele,  18  N.  H.  280, 239;  Duncklee  v. 
Greenfield  Steam  Mill  Oo.  28  N.  B.245;  Jordan  v. 
Oilleo,  44  N.  H.  424:  Folsom  v.  Orient  F.  Ins.  Oo.  60 
K.  H.  54;  HaU  v.  Fhre  Asso.  of  Phila.  (N.  H.)  6  New 
Eng.  Rep.  203. 

Fire  in&uirance;  voIim  of  property  in  case  of  total  d«- 

muetion. 

The  market  value  of  property  destroyed  controls 
in  estimating  the  loss.  Fisher  v.  Orescent  Ins.  Oo. 
88  Fed.  Rep.  544. 

Stipulation  in  pdUcy  for  submttston  to  arhttration, 

A  stipulation  In  a  policy,  making  appraisal  of  the 
amount  of  loss  or  damage  a  prerequisite  to  suit  on 
it,  ie  legaL  Wolff  v.  Liverpool,  L.  &  G.  Ins.  Oo.  (X. 
J.)  12  Gent.  Rep.  811. 

The  usual  clause  for  reference  to  three  disinter- 
ested men.  In  case  of  difference  of  opinion  as  to 
amount  of  loss,  is  no  bar  to  an  action  on  the  policy. 
Olement  v.  British  America  Assur.  Oo.  3  New  Bng. 
Rep.  57, 141  Mass.  2061 

Where  a  policy  provides  for  a  submiasion  to  arbi- 
trators of  any  differences  touching  any  loss  or 
damage,  whose  award  should  determine  the 
amount  of  such  loss,  but  not  decide  the  question  of 
the  liability  of  the  insurer,  and  that  no  action  could 
be  maintained  until  an  award  fixing  such  dainif 
the  submission  is  a  condition  precedent  to  the  right 
of  the  assured  to  recover;  and  the  action  should  be 
for  the  amount  as  fixed  by  the  award.  OarroU  v. 
Ghurd  F.  Ins.  Oo.  72  Gal.  297. 

When  submission  to  arbitrators  is  for  appraisal 
of  damages  only,  under  fire  Insurance  policy,  a 
valid  award,  although  evidence  of  damage  in  ac- 
tion on  policy,  will  not  support  an  action  on  the 
award.  Soan  v.  Home  Ins.  Go.  INew  Bng.  Rep.  tS84, 
140  Moss.  848. 
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An  invalid  award  by  referees  to  assess  damages 
on  a  loss,  under  a  fire  insurance  policy,  has  no  ef- 
fect on  the  rights  of  the  parties.  Soars  v.  Home 
Ins.  Oo.  1  New  Eng.  Rep.  634, 140  Mass.  848. 

Where  the  arbitration  provided  for  in  the  policy 
was  a  common-law  one,  it  was  revocable  at  the  op- 
tion of  either  party;  and  a  penalty  of  forfeiture 
cannot  be  enforced  against  either  making  the  revo- 
cation; and  it  is  no  defense  to  plaintilT^s  action. 
Numey  v.  Fireman*s  Fund  Ins.  Go.  6  West.  Rep. 
680, 63  Mich.  638. 

It  is  revocHble  by  either  party.  In  spite  of  a  pro- 
vision **that  no  suit  or  action  against  this  company 
shall  be  sustainable  till  after  the  award  shall  have 
been  filed,**  etc.  Oommeroial  Union  Assur.  Go.  v. 
Hocking,  6  Gent.  Rep.  (06, 115  Pa.  407. 

Arbitration  becomes  imperative  only  after  writ- 
ten request  for  one  has  been  made.  Where  the  re- 
quest is  optional  with  either  party,  and  neither  of 
them  has  availed  himself  of  the  right,  it  must  be 
deemed  waived  by  both;  and  the  insured  is  left  to 
the  mode  of  redress  provided  by  law.  Numey  v. 
Fireman*s  Fund  Ins.  Go.  supra. 

Where  a  policy  requires  and  prescribes  a  mode  of 
arbitration  before  bringing  an  action  to  recover 
the  loss,  unless  insured  has  demanded  such  arbitra- 
tion, or  made  an  effort  to  obtain  it,  he  cannot 
maintain  the  action.  Adams  v.  South  British  tt 
Nat.  F.  ft  M.  Ins.  Goe.  70  GaL  106. 

Refusal  of  a  company  to  pay  the  loss,  without 
olalming  anything  under  a  provision  in  the  policy  1 
for  arbitration  of  the  claim,  Is  a  waiver  of  the  right 
to  Insist  upon  it  in  bar  of  an  action.    Western  H.  ft 
0.  Ins.  Oo.  V.  Putnam,  20  Neb.  33L 

Where  an  agreement  to  arbitrate  contained  the 
condition  that  such  submiasion  should  not  be  taken 
as  a  waiver  on  the  part  of  the  company  of  the  con- 
ditions of  the  policy,  it  was  error  for  the  court  to 
submit  to  the  Jury  the  question  of  waiver.  Brlggs 
V.  Fireman*s  Fund  Ins.  Oo.  (Mich.)  8  West  Rep.  124. 

If  one  arbitration  fails  because  of  the  bad  faith 
of  the  company  in  the  selection  of  an  arbitrator, 
the  Insured  need  not  submit  to  another,  but  may 
bring  an  action  for  loss.  XJhrlg  v.  Willlamsburgh 
(My  F.  Ins.  Go.  2  Gent.  Rep.  416, 101 N.  Y.  862. 
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The  plaintUb  haviDg  failed  to  pay  assess- 
ments after  due  notice,  the  policy  Is  of  no 
force  or  effect  until  they  pby,  by  its  express 
terms. 

The  policy  and  Charter,  §  11;  Loihrop  ▼. 
Ch-eenflkd,  S.  A  MuU  F.  Ins.  Co,  2  Allen.  82. 

The  question  of  the  "true  value  of  real  prop- 
erty when  insured,  and  the  amount  of  loss 
ana  measure  of  damages  when  destroyed," 
may  be  submitted  to  and  determined  by  arbi- 
tration, and  the  parties  are  bound  by  the  award 
in — 

Bammessel  y.  Bretoers  F,  Ins.  Co.  48  Wis. 
463;  Thompson  v.  Citizens  Ins.  Co.  46  Wis.  888. 

Tl^e  law  implies  an  agreement  to  abide  the 
result  of  an  arbitration  from  the  fact  of  submis- 
sion. 

Smith  y.  Morse,  76  U.  S.  9  WaU.  76  (19  L. 
ed.  597). 

The  contract  of  insurance  sued  on  in  this 
action  is  a  contract  under  the  laws  of  Illinois. 

The  lex  loei  contractus  controls  the  nature, 
construction  and  validity  of  contracts. 

MehOiop  V.  Petttbone,  54  Wis.  652;  Lamb  v. 
Bowser,  7  Biss.  815,  872;  Nortluimpton  Mut, 
L.  8.  Ins.  Co.  v.  Tuttle,  40  N.  J.  L.  476. 

A  contract  of  insurance,  even  of  buildings 
constituting  a  part  of  the  realty,  is  a  contract 
of  indemnity  solely,  and  not  one  affecting  real 
estate  in  such  a  manner  as  makes  it  fall  under 
the  lez  rei  sitos. 

Wood.  Ins.  ^  2. 

The  rules  laid  down,  and  the  principle  recog- 
nized, in  applying  the  lex  rei  siia,  in  constru- 
ing contracts,  as  to  whether  they  fall  under  it 
or  not,  do  not  apply  to  personal  contracts  in- 
directly affecting  real  estate. 

Blydenburgh  y.  CothecU,  5  N.  J.  Eq.  681; 
Story,  Confl.  L.  §  851  d. 

If  the  contract  is  not  in  Itself  immoral, 
although  it  is  expressly  prohibited  by  the  stat- 
ute of  the  State  in  which  the  suit  is  brought  to 
enforce  it,  the  courts  administering  the  comity 
of  that  State  will  not  refuse  to  enforce  such  a 
contract  made  by  one  of  its  own  citizens  in  a 
State,  the  laws  of  which  permit  the  con- 
tract. 

Brown  v.  Am.  Finance  Co.  24  Blatchf.  884, 
81  Fed.  Rep.  516  and  authorities  cited. 

Messrs.  Turner  &  Timlin^  with  Mr.  John 
WaUtwat  for  respondents: 

The  "Valued  Policy  Law,"  Rev.  Stat.  §  1948, 
must  apply  to  this  case,  because: 

1.  This  foreign  insurance  company  has  asked 
for  and  obtained  license  to  contract  business 
in  this  State  under  Revised  Statutes,  p  1915- 
1919.  By  so  doing  it  submitted  itself  and  its 
contracts  to  the  laws  of  this  State. 

Milnor  v.  2^.  Y.  A  N.  E.  R.  Co.  58  N.  Y.  867. 

2.  The  Valued  Policy  Law  is  a  statute  of 
Wisconsin,  founded  in  public  jpolicy. 

BeiUy  v.  Franklin  Ins.  Co.  43  Wis.  449; 
Thompson  v.  St.  Louis  Ins.  Co.  48  Wis.  462; 
Thompson  v.  Citizens  Ins.  Co.  45  Wis.  389. 

The  laws  of  the  forum,  which  are  based  upon 
or  form  part  of  the  public  policy  of  the  Stale, 
must  govern  all  foreign  contracts,  no  matter 
what  is  the  lex  loci  contractus.  This  must  be  so 
or  the  policy  of  the  State  couM  beset  at  nought 
by  the  simple  expedient  of  making  a  contract 
beyond  its  Dounaaries. 

Story,  Confl.  L.  S  259;  Bank  of  Augusta 
v.  Earle,  88  U.  S.  18  Pet.  519  (10  L.  ed.  274); 
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Pittsburgh  d  8.  L.  R.  Cc^s  App.  4  Cent  Rep. 
107;  Bishop,  Cont.  §  1871. 

Before  tne  company  can  insist  upon  the  con- 
dition that  the  assured  are  bound  by  the  agree- 
ment to  arbitrate,  it  must  show  that  it  admitted 
the  validity  of  the  policy  and  its  liability  under 
it,  and  that  the  only  question  between  the 
parties  was  the  question  of  damages. 

Wood,  Fire  Ins.  p.  748;  Mentz  v.  Armenia  F. 
Ins.  Co.  79  Pa.  478. 

The  arbitration  was  unfairly  made,  and  on 
its  face  it  was  not  final  and  complete,  so  that 
it  might  have  been  lawfully  disregarded  in  iiny 
event. 

Soars  V.  Home  Ins.  Co.  1  New  Eng.  Rep.  534, 
140  Mass.  848;  Canfield  v.  Wateriown  F.  Ins. 
Co.  55  Wis.  419;  Berryman,  loa  Dig.  184,  185. 

Lyon,  Ji,  delivered  the  opinion  of  the  court: 

1.  The  first  question  to  be  determined  is 
whether  the  defendant  company  is  liable  at  all 
on  the  policy  in  suit.  This  question  arises  out 
of  the  following  facts:  The  company  does  busi- 
ness on  the  mutual  plan,  and  as  a  part  consid- 
eration for  the  policy  the  plaintiffs  executed  to 
it  its  premium  or  deposit  note  for  $2,750  as  a 
basis  for  assessments  to  pay  losses.  The  by- 
laws of  the  company  provide  that  if  a  policy 
holder  neglects,  for  thirty  days  after  notice 
thereof,  to  pay  any  assessment  on  his  note,  his 
policy  "shall  be  null  and  void  and  of  no  effect 
until  such  payment  is  made." 

The  plamtiffs  were  notified  September  5. 
1887  (which  was  after  the  insured  property  had 
been  burned)  that  an  assessment  of  (192.50  had 
theretofore  been  duly  made  upon  their  deposit 
note.  They  have  never  paid  tliis  assessment, 
and  it  is  claimed  that  the  policy  thereby  became 
forfeited,  or,  at  least,  that  no  action  can  be 
maintained  upon  it  until  the  assessment  is  paid. 
An  examination  of  the  language  of  the  above 
by-laws  will  show  that  its  scope  and  effect  vs 
misapprehended,  and  that  the  nonpayment  of 
the  assessment  falling  due  after  the  loss  does 
not,  by  its  terms,  resiut  in  defeating  an  action 
upon  the  policy.  The  provision  in  the  policy 
that  it  shfdl  be  null  and  void  in  the  contingency 
named  necessarily  means  that  the  contract  of 
idemnity  written  therein  shall  thus  become  null 
and  voia.  But.  before  the  delinquent  assess- 
ment became  payable,  such  contract  of  indem- 
nity ceased  to  exist,  and  there  was  nothing 
upon  which  the  provision  could  operate.  By 
reason  of  the  destruction  of  the  insured  proper- 
ty, Uie  obligation  of  the  insurer  to  pay  the  loss 
iJecame  absolute,  subject  only  to  the  conditions 
^at  due  proofs  of  loss  should  be  made.  Thus 
the  rdation  of  debtor  and  creditor  existed  be- 
tween the  parties  when  the  plaintiffs  made  de- 
fault in  respect  to  the  assessment,  and  it  is  im- 
material that  the  amount  of  loss  was  not  actual- 
ly due  when  the  assessment  became  payable. 

The  by-laws  do  not  provide  that  a  default 
after  loss  shall  forfeit  such  indebtedness,  but 
only  the  contract  of  indemnity;  and  when  the 
default  occurred  there  was  no  contract  to  be 
forfeited.  But  had  the  by-laws  contained  the 
additional  provision  that  a  default  in  the  pay- 
ment of  an  assessment  after  the  liability  of  the 
insurer  on  the  policy  had  become  lixed  and  ab- 
solute (which  ft  does  not),  we  should  then  have 
the  question  decided  in  Dogge  v.  Northwestern 
Nationai  Insurance  Company,  49  Wis.  601,  and 
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in  AUcan  y.  New  Ilammifiire  Insurance  Com- 

Eany,  S3  Wis.  186.  wherein  it  was  held  that,  after 
ability  actually  attaches  under  the  policy,  the 
entire  relation  between  the  parties  u  changed 
from  that  of  insurer  and  insured  to  that  of 
debtor  and  creditor;  and  clauses  in  the  policy 
which  provide  that  certain  acts  or  omissions  of 
the  insured  shall  invalidate  it  are  inoperative. 
8ce  also  2  Wo«d,  Ins,  p.  758,  g  861. 

We  think  the  rule  and  reasoning  of  those 
cases  would  be  applicable  here,  did  &e  by-laws 
of  the  company  contain  the  provision  above 
suggested;  and  we  should  be  compelled  to  hold 
the  provision  void.  We  conclude,  therefore, 
that  there  has  been  no  forfeiture  of,  or  suspen- 
sion of,  liability  on  the. policy,  and  the  insurer 
remains  liable  thereon  for  the  loss. 

Much  testimony  was  introduced  or  offered 
on  the  trial,  by  the  plaintiffs,  to  show  a  waiver 
of  the  alleged  forfeiture  by  an  agent  of  the  de- 
fendant company,  and  the  general  oflaoers 
thereof,  and  on  the  part  of  the  defendant  to 
show  want  of  authority  by  such  agents  and 
officers  to  make  an  effectual  waiver  thereof. 
The  views  above  expressed  render  all  such  tes- 
timony, and  all  rulings  of  the  court  either  ad- 
mitting or  rejecting  it,  entirdy  immaterial. 
There  are  numerous  exceptions  to  such  rulings, 
but  they  require  no  further  notice. 

2.  Having  determined  that  the  insurer  is  lia- 
ble on  the  policy  for  the  loss  caused  by  Uie 
burning  of  the  insured  property,  we  are  now 
to  ascertain  the  extent  of  such  liability.  As 
before  stated,  the  only  controversy  between 
the  parties  is  the  amount  of  loss  on  the  build- 
ing described  in  the  first  subdivision  in  the 
policy. 

(1)  Is  the  policy  in  respect  to  that  property 

rvemed  by  section  1948,  Revised  Statutes?  It 
there  provided  that  "Whenever  any  policy 
of  insurance  shall  be  written  to  insure  any  real 
property,  and  the  property  insured  shall  be 
wholly  destroyed,  without  criminal  fault  on 
the  prjrt  of  the  insured  or  his  assigns,  the 
amount  of  the  insurance  written  in  su(£  policy 
shall  be  taken  conclusively  to  be  thd  true  value 
of  the  property  when  insured,  and  the  true 
amount  of  loss  and  measure  of  damages  when 
destroyed." 

The  defendant  company  introduced  or  offered 
testimony  tending,  or  which  might  have  tended, 
to  show  that  the  contract  of  insurance  was 
made  exclusively  in  the  State  of  Illinois,  and 
that  the  laws  of  that  State  limit  the  liability  on 
the  policy  to  the  actual  loss.  Some  of  this  tes- 
timony was  rejected.  The  contention  of  coun- 
sel for  the  company  is  that  if  those  facts  existed 
— the  defendant  being  an  Ulinois  corporation, 
and  the  loss  being  payable  in  that  State — the 
contract  is  governed  by  the  laws  of  that  State, 
and  hence  tnat  section  1048  of  our  statutes  does 
not  affect  the  recovery.  The  drcuit  court  held 
otherwise,  and  we  thmk  correctly. 

Section  1948  affects  real  estate  only,  and  is 
general  in  its  terms.  It  does  not  except  from 
its  operation  insurance  contracts  made  else- 
where. It  is  founded  upon  what  the  Legisla- 
ture regarded  as  sound  public  policy,  and  mani- 
festly was  intended  to  apply  to  all  insurance 
contracts,  no  matter  where  made,  affecting  r^ 
property  in  this  State.  It  is  as  competent  for 
the  Xe^lature  to  enact  such  a  law  as  one  pre- 
scribing the  mode  of  execution  and  the  effect 
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of  deeds,  leases,  or  other  conveyances  of  real 
property  situated  in  this  State,  no  matter  where 
such  instruments  were  executed.  Hence,  con- 
ceding this  to  be  an  Illinois  contract,  still  it  is 
governed  by  section  1948,  if  otherwise  witiiin 
uiat  section.  See  BeiUy  v.  Franklin  Ins.  Go, 
48  Wis.  449;  Thompson  v.  8t.  Louis  Ins.  Co.  48 
Wis.  459;  Bam,iM»sA  v.  Breicers  F.  Ins.  Go. 
48  Wis.  468;  Thompson  v.  Oitizens  Ins.  Co.  45 
Wis.  889. 

(2)  Were  the  insured  bufldings  wholly  de- 
stroyed within  the  meaning  of  section  1948? 
The  evidence  is  that  all  the  combustible  mate- 
rial in  the  structmres  was  destroyed,  and,  al- 
though portions  of  the  brick  walls  were  left 
standing,  yet  they  were  useless  as  walls,  and 
many,  perhaps  most,  of  the  bricks  therein  were 
spoiled  by  the  heat.  It  cannot  be  doubted 
that  the  identity  and  specific  character  of  the 
insured  buildings  were  destroyed  by  the  fire, 
although  there  was  not  an  absolute  extinction 
of  all  the  parts  thereof.  This  was  an  entire 
destruction  of  the  buildings,  within  the  mean- 
ing of  the  statute.  1  Wood,  Ins.  §  107.  Tne 
Jury  were  so  instructed. 

(8)  The  parties  submitted  the  question  of  the 
amount  of  loss  on  the  building  to  arbitrr.tors, 
pursuant  to  a  stipulation  contained  in  tlio  poli- 
cy, and  the  arbitrators  awarded  the  same  at  a 
sum  which  would  make  the  liability  of  the 
company  $682  less  than  it  would  be  if  the  pol- 
icy is  enforced  under  the  statute.  It  is  claimed 
that  the  submission  is  a  waiver  of  the  benefits 
of  the  statute,  and  that  the  defendant's  liability 
is  limited  by  the  award. 

This  proposition  was  negatived  by  this  court 
in  Thompson  v.  Citizens  Insurance  Company, 
supra.  In  the  opinion  in  that  case,  after  refer- 
ring to  the  cases  in  48  Wis.,  above  cited,  Mr. 
Justice  Orton  says:  "If  a  stipulation  in  the 
poUcT  of  insurance  that  the  loss  or  damage 
^ould  be  established  according  to  the  true  and 
actual  marketable  value  of  the  property  de- 
stroyed will  not  be  enforced  to  lessen  the 
amount  of  insurance  written  in  the  policy^ 
against  .the  rule  established  by  the  statute,  in  a 
court  of  law,  much  less  will  the  award  of  ar- 
bitrators chosen  by  the  parties  under  another 
stipulation,  lessening  such  amount,  be  correct- 
ed and  enforced  in  a  court  of  equity." 

8.  The  Judgment  for  damages,  after  deduct- 
ing the  sum  remitted  therefrom,  is  $8,374.26. 
The  items  which  may  properly  be  included 
therein  are  the  following:  Loss  on  account  of 
property  described  in  subdivision  1,  $1,785;  in 
subdivision  2,  $4,875;  in  subdivision  3,  $895; 
and  in  subdivision  4,  $1,845.72— total,  $8,400.- 
72.  Deduct  unpaid  assessment,  $192.60,  and 
$4.11  interest  thereon  from  September  5  to  De- 
cember 25,  1887— in  all,  $196.61.  Balance, 
$8,204. 11.  Interest  thereon  at  6  per  cent,  from 
December  25,  1887,  to  date  of  judgment,  June 
11, 1888,  $225.88.  Total,  $8,429.99,  due  plaint- 
iffs at  date  of  iudgment.  This  is  $55.73  in  ex- 
cess of  the  judgment  as  entered,  less  the  sum 
remitted. 

This  computation  is  on  the  basis  furnished 
by  the  agent  of  the  company,  and  in  all  re- 
spects ]a  most  favorable  to  the  company.  A 
computation  on  strictly  legal  rules  would  prob- 
ably somewhat  increase  the  amount  due  on  the 
jpolicy.  There  is  an  item  of  $58,  salvage,  tve 
sixths  of  which,  or  $48.88,  is  chargeable  to  ^Jie 
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plaintiiTB  on  the  policy  in  suit.  It  is  under- 
stood that  this  sum  was  deducted  from  the 
amount  which  would  otherwise  have  been  dfie 
plaintiffs  under  the  fourth  subdivisiou  of  the 
policy,  and  that  the  $1,815.72  allowed  them 
under  that  subdivision  is  the  balance  of  loss 
after  c'eiucting  the  amount  of  such  salvage. 
But  if  this  is  not  so,  and  the  deduction  should 


be  from  the  judgment,  still  the  judgment  ts  not 
too  larj^e.  It  is  believed  that  the  forgoing 
propositions  include  and  determine  all  the  er- 
rors assigned,  either  rendering  them  unimpor- 
tant, or  overruling  the  exceptions. 

The  judgment  of  the  Oireu%t  Court  mutt  be  qf" 
firmed. 

Petition  for  rehearing  denied  May  ~,  1899. 


MARYLAND  COURT  OF  APPEALS. 


County  COMMISSIONERS    OP   PRINCE 
GEORGE'S  COUNTY,  AppU., 

V, 

COMMISSIONERS  OF  LAUREL. 


.Md.. 


.) 


The  Aet  of  1888»  chap.  844»  1 8»  which  pro- 
vldesthat  the  GommiflBionerB  of  Prlnoe  George's 
Oounty  shall  direct  to  be,  paid  to  the  Gommission- 
ers  of  Laurel,  the  amount  of  tax  levied  upon  th(» 
real  property  within  that  town  to  be  expended 
upon  the  roads  of  said  town  and  upon  such  other 
Improvements  as  the  Oommissloners  of  Laurel 
shall  deem  proper.  Is  In  violation  of  the  Bill  of 
Rlgrhta,  article  15^  because  it  practically  exempts 
the  owners  of  leal  estate  In  laurel  from  contrib- 
uting pro  tanU)  to  the  necessary  expenses  of  the 
county  government  as  required  by  that  article. 

(March  27, 1889.) 

APPEAL  by  defendants,  from  an  order  of 
Uie  Circuit  Court  for  Prince  George's 
County  granting  a  mandamus  to  compel  them 
to  direct  certain  money  to  be  paid  to  plaintiffs. 
BeMned, 

The  case  is  sufficiently  stated  by  the  court. 

Argued  before  Miller,  Robinson,  Bryan,  Mc- 
Sheny  and  Irvins;  JJ, 

Mr,  William  Stanley  for  appellants. 

Mesen.  C.  C.  Mag^rader  ana  Joseph  S. 
Wilson  for  appellees. 

lrvin^9  *r,,  delivered  the  opinion  of  the 
court: 

The  second  section  of  the  Act  of  1888,  chap. 
244,  provides  "That  the  County  Commissioners 
of  ranee  George's  County  shall  authorize  and 
direct  the  treasurer  of  said  county  to  pay,  from 
time  to  time,  to  the  Commissioners  of  .Laurel 
the  amount  of  the  tax  levied  or  taxed  upon  tiie 
real  property  within  the  limits  of  said  town,  to 
be  appropriated  and  used  by  said  Commission- 
ers of  Laurel  for  the  repair  and  improvement 
of  the  streets  and  roads  within  the  limits  of  the 
said  town,  and  for  such  other  improvements 
as  the  said  Commissionersof  Laurel  shall  deem 
proper." 

The  Act  was  approved  on  the  4th  day  of 
April,  1888,  and  became  immediately  operative. 

The  Commissioners  of  Laurel  demanded  of 
the  county  commissioners  the  execution  of  the 
law  in  favor  of  the  town;  but  the  county  com- 
missioners refused  to  order  the  treasurer  to  pay 
the  tax  levied  on  the  real  estate  for  the  year 
1888  to  the  Commissioners  of  Laurel;  and  they 
applied  to  the  circuit  court  for  a  mandamus 
compelliuff  the  county  commissioners  to  com- 
ply with  tne  provisions  of  the  statute,  Aman- 
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damns  was  ordered,  and  from  that  order  appeal 
was  taken. 

The  county  commissioners  contend  that  the 
Act  of  Assembly  is  invalid:  (1)  because  it  is  in 
violation  of  the  i5th  article  of  the  Bill  of  Rights 
which  requires  equal  contribution  for  support 
of  the  government  according  to  the  actual 
worth  of  the  taxpayer;  (2)  because  it  is  in  vio- 
lation of  section  29  of  article  8  of  the  Constitu- 
tion in  relation  to  the  title  of  Acts  of  Assembly, 
and  (8)  because,  if  the  Act  is  valid,  it  is  not  in 
terms  retroactive,  and  was  not  intended  .to  ap- 
ply to  the  year  1888,  for  which  the  levy  was 
made,  before  the  Act  went  into  effect,  tor  the 
benefit  of  the  creditors  of  the  county. 

The  view  we  take  of  the  law  will  require  us 
to  consid<^r  only  the  first  objection  made  to  it. 

The  appellees  contend  that  this  court  has  de- 
cided the  main  question  involved  in  this  ap- 
peal, in  County  Commissioners  of  Prince 
Georges  County  v.  Commissioners  of  Laurd,  61 
Md.  461,  wherein  the  Act  of  1880,  chap, 
144,  was  under  consideration;  but  that  view 
cannot  be  sustained. 

'  The  cases  are  entirely  dissimilar.    The  stat- 
utes are  not  alike. 

The  Act  of  1880,  chap.  144,  directed  the 
taxes  levied  for  road  purposes  on  the  real  estate 
in  the  Town  of  Laurel  to  be  paid  to  Its  com- 
missioners for  the  purpose  of  keeping  up  and 
improving  the  roads  withhi  the  corporate  limits 
of  the  town. 

In  so  far  as  that  Act  was  challenged  in  the 
case  in  51  Maryland,  for  repugnancy  to  the 
15th  article  of  the  Bill  of  Righto,  this  court  did 
say  it  was  not  obnoxious  to  that  objection  be- 
cause it  only  took  the  road  tax  levied  on  the 
real  estate  of  the  town,  and  applied  it  to  partic- 
ular roads  of  the  public  in  which  all  had  an  in- 
terest, although  within  the  town.  It  was  ap- 
plied as  road  tax,  but  upon  particular  roads  of 
the  county.  It  was  not  necessary  to  the  de- 
cision of  that  case  to  so  determine;  for  the  law 
was  stricken  down  for  repugnancy  to  a  later 
statute  introducing  a  new  scheme  and  policy 
with  respect  to  the  public  roads  of  that  county. 

If  this  case  presented  no  other  question  than 
was  involved  in  the  constitutional  questisn 
therein  incidentally  and  unnecessarily  passed 
upon,  we  might  think  it  best  to  adhere  to  the 
opinion  there  expressed;  but  the  exigencies  of 
this  case  do  not  require  us  to  review  that  de- 
cision, or  to  affirm  or  retract  it;  for  the  statute 
under  consideration  is  much  more  sweeping  in 
ito  operations  and  presento  a  very  different 
question.  It  takes  not  only  the  road  tax  but 
all  the  taxes  levied  on  the  real  estate  in  the 
Town  of  Laurel,  and  applies  them,  not  solely  to 
the  roads  as  was  done  by  the  Act  of  1080,  but 
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to  anv  other  desirable  improvement  in  the  tow  a 
which  the  town  commissioners  might  decide 
proper. 

The  Act  is  sufficieDtly  broad  in  its  language 
to  include  the  state  taxes  also;  for  there  are  no 
restrictive  or  qualifying  words  in  the  statute; 
but  the  counsel  of  the  town  concedes  that  the 
state  taxes  cannot  be  so  appropriated.  If  we 
could  regard  the  Act  as  constitutional,  so  far 
«s  the  countv  taxes  named  are  concerned,  and 
could  consider  the  state  taxes  as  not  having 
been  intended  by  the  Legislature  to  be  so  in- 
cluded in  its  directions,  the  order  enforcing  the 
law  should  unequivocally  except  the  state  taxes 
from  its  operation.  The  order  granting  the 
fnandamuSy  and  appealed  from,  however,  makes 
no  such  restriction.  Had  such  restriction  been 
made,  the  order,  still,  in  our  opinion,  would  not 
have  been  maintainable,  for  we  are  all  of  opin- 
ion that  the  law  is  equally  unconstitutional  so 
far  as  it  proposes  to  affect  the  county  levy.  It 
appropriates  to  the  uses  of  the  Town  of 
liaurel  not  the  road  tax  only  for  road  purposes 
as  was  done  by  the  Act  of  1888,  chap.  144,  but 
all  the  taxes  levied  upon  the  real  estate  of  the 
Town  of  Laurel,  for  county  purposes.  It  takes 
the  tax  levied  for  the  maintenance  of  the  courts, 
of  the  almiBhouse,  of  the  ]ail,  of  the  public 
flchools,  for  building:  bridges,  and  all  other  ex- 
penses incident  to  the  county's  corporate  exist- 
ence, which  comes  from  the  assessable  real  es- 
tate within  the  corporate  limits  of  Laurel,  and 
applies  it  to  the  maintenance  of  the  roads  In 
liiaurel  and  "such  other  improvements  as  the 
oommissioners  shall  deem  proper." 

If  the  commissioners  of  the  town  should 
think  the  introduction  of  gas,  electrical  light 
or  water   works  desirable  improvements,  the 


tuxes  thus  appropriated  could  be  used  to  gratify 
such  desires.  It  is  too  plain  for  argument  that 
such  legislation  cannot  be  sustamed.  It  ia 
practically  exempting  the  owners  of  real  estate 
m  Laurel  from  contribution,  pro  tan  to,  to  the 
necessary  expenses  of  the  county  government. 
If  it  be  competent  to  take  the  taxes  levied  upon 
the  real  estate  in  the  town  for  such  purposes, 
all  taxes  levied  on  the  personal  propertv  within 
the  town  limits  could  be  taken  for  the  same 
object,  and  thus  the  citizens  of  Laurel  would, 
in  fact,  be  relieved  from  contributing  a  farthing 
to  the  support  of  the  county  government;  and 
the  whole  county  expenses  would  be  thrown  on 
those  who  live  m  the  rural  districts;  and  the 
rural  districts  would  be  indirectly  supporting  a 
corporation  which  gave  them  no  protection  or 
advantages. 

If  it  is  permissible  for  one  town  it  would  be 
lawful  for  all  the  villages  which  may  exist  in 
the  county,  and  thus  a  very  large  increase  of 
taxation  might  be  made  necessary  for  the  sup- 
port of  the  county  j^vemment,  and  no  part  of 
the  increased  taxation  would  be  contributed  by 
the  towns. 

In  the  extent  that  the  general  taxes  on  real 
estate  within  the  Town  of  Laurel  are  with- 
drawn from  the  public  treasury  and  applied  to 
the  Town  of  Laurel  for  roads  and  such  pur- 
poses of  improvements  as  its  authorities  may 
decide  proper,  it  is  too  plain  for  discussion  that 
the  citizens  of  the  town  are  relieved  froin  shar- 
ing the  expenses  of  the  county,  while  enjoying 
allthe  benefits  of  county  government.  This  is 
in  plain  violation  of  article  16  of  the  Bill  of 
Rights. 

Order  reverted  and  petition  diemieeed. 


OREGON  SUPREME  COURT. 


John  PATTERSON,  Beept, 

Clell  HATDEN,  Appt. 

( Oreff. ) 

*1.  A  woman  may  be  mteluuitey  and  then  re- 
form and  lead  a  vutuous  life;  and  if  she  Is  then 
sednoed,  her  aeduotion  ouffht  to  be  visited  with 
such  dama^res  as  a  jury  would  think,  under  all 
the  ctrcumstanoes,  the  defendant  ought  to  pay; 
but  to  Justify  a  recovery  there  must  be  a  reforma- 
tion. 

t.  Tbe  word  '*  seduction  "  when  applied  to  the 
conduct  of  a  man  towards  a  woman,  means  the 
use  of  some  influence,  arttflce,  promise  or  means 
on  his  part  by  which  he  induces  the  woman  to 
surrender  her  chastity  and  virtue  to  his  em- 
braces. Therefore,  held,  that  criminal  indulgence 
with  a  woman  who  was  at  the  time  leading  a  lewd 
and  lascivious  life  does  not  constitute  seduction. 

8.  It  is  the  rl^ht  of  the  Jurr',  and  not  the  court, 
to  determine  the  effect  of  evidence,  unless  in  par- 
ticular cases  where  its  effect  is  declared  by  law. 

(January  15, 1889.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  Circuit   Court  of  Marion  County  in 
favor  of  plaintiff  in  an  action  to  recover  dam- 

*Head  notes  by  Strahan,  J, 
8L.R.A* 


ages  for  the  alleged  seduction  of  plaintiff's  in- 
fant daughter.    Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  N.  B.  KsAght  and  McCain  A 
Hurley  for  appellant. 

Messrs.  G.  H.  Burnett  and  E.  A*  Down- 
Ing  for  respondent. 

Strahan,  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  the  plaintiff 
against  the  defendant  to  recover  damages  for 
the  seduction  of  his  minor  daughter.  The 
plaintiff  had  judgment  in  the  court  below  for 
the  sum  of  $3,6%,  from  which  the  defendant 
has  appealed,  to  this  court. 

The  only  questions  presented  for  our  consid- 
eration on  this  appeal  are  the  alleged  errors  of 
the  court  in  giving  and  refusing  instructions. 
The  appellant  s  counsel  excepted  severally  to  one 
instruction  given  by  the  court,  and  to  its  refusal 
to  give  those  asked  on  behalf  of  the  defendant. 

The  defendant  gave  evidence  tending  to 
prove  that  for  a  long  time  prior  to  the  alleged 
seduction,  and  continuing  up  to  that  event, 
the  plidntiff's  daughter  residra  with  her  par* 
ents,  in  the  Cit^  of  Salem;  that  she  was  in  the 
habit  of  meeting  several  young  men  of  her 
acquaintance,  including  the  defendant,  out  in 
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the  streets  aod  avenues  of  the  cfty,  in  the  night 
time,  and  alone;  that  these  meetings  were  as 
late  as  9  and  10  o'clock,  or  later;  that  on  these 
occasions  the  parties  did  not  go  to  the  house 
of  plaintiff's  parents  for  her,  but  that  she  came 
out  to  meet  them. 

The  testimony  of  Stella  Patterson  tended  to 
prove  that  the  nist  sexual  intercourse  between 
herself  and  the  defendant  took  place  on  the 
4th  of  July;  and,  according  to  Dr.  Holmes' 
evidence,  when  Stella  applied  to  him  for  treat- 
ment, in  the  month  of  August  following,  she 
was  afflicted  with  chronic  gonorrhea. 

The  charges  excepted  to,  and  two  of  the  re- 
quests are  so  closely  connected  that  they  will 
be  considered  together.  The  portion  of  the 
charge  excepted  to  constitutes  a  part  only  of 
an  entile  sentence  in  the  cliar^  of  the  court 
The  complete  sentence  is  as  follows: 

"  Evidence  of  a  prior  unchastily  of  the  plaint- 
iff's daughter  is  competent,  both  to  show  that 
the  sexual  intercourse  was  without  enticement, 
artifice,  persuasion  or  solicitation,  which  over- 
came her  reluctance  and  scruples,  and  also  in 
mitigation  of  damages." 

And  then  comes  the  part  excepted  to:  "  But 
proof  of  former  unchastity  is  of  itself  not  a  de- 
fense or  bar  to  any  action  of  this  kind." 

The  following  are  two  of  the  defendant's  re- 
quests to  charge: 

''(1^  Before  you  can  find  a  verdict  for  the 
plaintiff  in  this  case  you  must  first  find  from  the 
evidence  that  the  plaintiff's  daughter  was  at 
and  prior  to  the  alleged  seduction  a  chaste  fe- 
male, and  that  the  defendant  seduced  her»  and 
had  illegal  sexual  intercourse  with  her." 

' '  (5).  Proof  that  the  defendant  and  plaintiff's 
daughter  had  illicit  sexual  intercourse  with 
each  other  does  not  of  itself  show  that  the 
plaintiff's  daughter  was  seduced  by  the  defend- 
ant; but  before  you  can  find  such  seduction 
you  must  first  find  from  the  evidence  that  the 
plaintiff's  daughter  was  chaste,  and  that  she 
was  overcome  by  the  defendant  by  the  use  of 
some  artifice  or  promise  which,  by  reason  of  her 
relations  with  and  confidence  in  the  defendant, 
she,  although  a  moral  and  chaste  female,  could 
not  resist." 

1.  Under  the  particular  facts  disclosed  by 
this  record  that  part  of  the  charge  of  the  court 
which  was  excepted  to  had  a  tendency  to  mis- 
lead the  juiT.  They  might  have  well  under- 
stood from  that  language  that,  no  difference  to 
what  extent  or  how  often  the  plaintiff's  daugh- 
ter may  have  en^ged  in  acts  of  lewdness  and 
lasciviousness  with  miscellaneous  men,  contin- 
uing up  to  the  very  event  complained  of,  still 
her  seduction  by  the  defendant  was  possible; 
and  the  jury  could  only  consider  such  acts  in 
mitigation  and  to  corroborate  the  defendant's 
denial. 

This,  I  think,  for  reasons  presently  to  be  no- 
ticed, was  going  too  far. 

There  is  no  doubt  that  a  woman  may  be 
guilty  of  unchastity,  and  then  reform  and  lead 
a  virtuous  life,  tn  such  case  her  seduction 
ought  to  be  visited  with  such  damages  as  a 
jury  would  think,  in  view  of  all  the  facts  and 
circumstances,  the  defendant  ought  to  pay; 
but  to  justify  a  recovery  there  must  be  a  ref- 
ormation. In  other  words,  the  female  must 
have  honestly  abandoned  and  ceased  her  lewd 
conduct  for  a  sufficient  length  of  time  before 
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the  act  complained  of  to  induce  the  jury,  as  rei^ 
sonable  men,  to  believe  the  reformation  was  real, 
and  not  feigned. 

If  the  court  had  added  to  the  charge  a  pro- 
viso to  the  effect  that  for  a  reasonable  time  be- 
fore the  alleged  seduction  the  plain liU's  daugh- 
ter had  abandoned  and  ceased  her  unchastity— 
if  she  had  been  unchaste — so  as  to  justify  the 
jury  at  the  time  of  the  alleged  seduction  she 
was  leading  a  virtuous  life,  such  instruction 
would  have  left  the  jury  free  to  institute  the 
necessary  inquiry  on  that  subject. 

2.  By  the  two  requests  which  were  refused 
counsel  for  appellant  seek  to  present  the  ques- 
tion whether  or  not  a  woman,  who  is  without 
virtue  and  unchaste,  can  be  the  subject  of  se- 
duction, within  the  meaning  of  the  Code. 

The  action  for  the  in juir  and  wrong  done  to 
a  father,  mother  or  guardian  by  the  seduction 
of  a  daughter  or  wa^rd  so  given  by  section  85, 
Hill  Code,  as  follows: 

"  Sec.  85.  A  father,  or,  in  case  of  death  or 
desertion  of  his  family,  the  mother,  may  main- 
tain an  action  as  plaintiff  for  the  seduction  of 
a  daughter,  and  the  guaixiian  for  the  seduction 
of  a  ward,  though  the  daughter  or  ward  be  not 
Uvinf  with  or  in  the  service  of  the  plaintiff  at 
the  ume  of  the  seduction,  or  afterwards,  and 
there  be  no  loss  of  service." 

This  section  has  entirely  changed  the  charac- 
ter of  the  action.  Under  the  law  as  it  stood 
formerly  loss  of  service  was  the  gist  of  the  ac- 
tion, without  which  it  could  not  be  sustained. 
The  value  of  the  services  rendered  was  imma- 
terial, but  some  service  or  a  legal  duty  to  ren- 
der the  same  must  have  b^n  alleged  and 
proven;  and  then  the  jury  was  directed  to  assess 
damages  for  the  loss  of  such  service,  as  well  as 
for  the  dishonor  brought  upon  the  plaintiff's 
family  by  reason  of  the  seduction  of  his  daugh- 
ter, etc.,  but  the  damages  in  fact  were  assessed 
for  the  seduction. 

This  anomalous  state  of  the  law  was  sought 
to  be  remedied  by  the  section  above  quoted,  so 
that  there  need  be  now  no  loss  of  service  by  the 
parent  or  guardian  or  liability  to  render  service 
by  the  daughter  or  ward.  Special  damages, 
such  as  expenses  incurred  for  medical  treat- 
ment, and  the  like,  are  still  recoverable,  but 
they  must  be  specially  alleged  in  the  complaint. 

But  the  question  which  presents  the  greatest 
difficulty  is  what  is  meant  by  the  word  deduc- 
tion in  this  section.  Lexicographers  are  not 
agreed  as  to  its  meaning. 

Webster  defines  the  word  seduce:  to  draw 
aside  from  the  path  of  rectitude  and  duty  in  a 
manner;  to  entice  to  evil;  to  lead  astray;  to 
tempt  and  lead  to  iniquity;  to  corrupt;  to  de- 
prave; to  induce  to  surrender  chastity;  and  the 
word  seduction  thus:  the  act  of  Seducing  or  of 
enticing  from  the  path  of  duty;  specifically,  the 
act  or  crime  of  persuading  a  female  to  surren- 
der her  chastity. 

Burrill's  Law  Dictionary  thus  defines  it:  'The 
debauching  of  a  woman ;  the  offense  of  inducing 
a  woman  to  consent  to  unlawful  intercourse, 
omitting  altogether  the  elements  of  chastity. 

Under  Webslei^s  definition  the  female  must 
have  been  persuaded  to  surrender  her  chastity; 
under  Burnll's,  only  to  consent  to  unlawful  in- 
tercourse. Ck)urts  have  been  more  inclined  to 
follow  Webster's  definition  than  those  given  by 
the  legal  lexicograohera. 
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In  Croghan  ▼.  BtaU,  22  Wis.  444,  the  word 
tedueUon  is  thus  defined:  "  The  word  reduc- 
tion, when  applied  to  the  conduct  of  a  man 
towards  a  female,  is  generally  understood  to 
mean  the  use  of  some  influence,  promise,  aits 
or  means  on  his  part  by  which  be  induces  the 
woman  to  surrender  her  chastity  and  virtue  to 
his  embraces." 

So  this  court  in  Parker  y.  Monteith,  7  Oreg. 
277,  approved  of  the  following  definition  of 
seduction:  **  A  promise  of  mamaijpe  by  the  de- 
fendant to  Flora  Parker,  or  any  mfluence  ex- 
erted by  him  over  her,  such  as  gaining  her 
affections,  or  acquiring  influence  over  her,  or 
pcrsaading  her,  which  had  a  tendency  to  draw 
her  from  the  path  of  virtue,  would  be  sufficient 
.if  followed  by  illicit  intercourse,  to  constitute 
seduction,  if  the  jury  believe  she  was  thereby 
constrained  to  yield  to  his  desire." 

And  this  court  in  Breon  v.  HenkU,  14  Oreg. 
494,  construing  section  86,  Hill  Code,  which 
gives  a  right  oi  action  to  a  female  who  is  un- 
married and  over  twenty-one  years  of  age,  and 
who  has  been  seduced,  said: 

"  The  section  of  the  statute  which  gives  the 
right  of  action  only  provides  that  the  plaintiff 
may  recover  such  damages  as  may  be  assessed 
in  her  favor.  I  suppose  this  should  be  con- 
strued to  mean  legitimate  damages,  and,  the 
case  being  sui  generis,  it  leaves  a  wide  scope 
for  construction.  If  the  section  intends  that 
such  woman,  in  an^  case  of  illicit  sexual  in- 
tercourse resulting  m  pregnancy,  can  maintain 
an  action  against  her  paramour,  the  recovery 
phould  be  confined  to  tne  actual  pecuniary  loss 
sustained.  Such  a  rule  would  not  be  unjust  to 
the  man  in  any  case.  It  would  only  be  a  fair 
apportionment  of  a  burden  arising  from  a  mut- 
ual wrong.  If,  however,  it  is  intended  to  in- 
chide,  in  all  cases,  the  loss  of  character  and 
reputation  of  the  woman,  and  the  damages  be 
estimated  by  a  jury  of  men,  it  would  operate 
oppressively  and  perniciously.  It  would  tend 
to  the  demoralization  of  the  female  sex;  would 
be  a  reward  for  unchastity,  which  a  class  of 
adventuresses  would  be  swift  to  profit  by.  If, 
on  the  other  hand,  the  said  section  intends  to 
enable  an  infortunate  woman,  whose  love  and 
confidence  have  been  gained,  and  her  consent 
to  the  sexual  intercourse  been  secured,  through 
hypocrisy  and  artifice,  to  maintain  an  action 
for  compensation  in  damages,  she  should  not 
only  recover  for  th&  pecuniary  loss  suffered,  but 
also  on  account  of  her  mental  anguish  and  loss 
of  reputation  and  character.  If  such  a  construc- 
tion of  the  section  of  the  statute  in  question  is, 
however,  to  obtain,  there  should  be  something 
more  than  a  mere  'reluctance'  on  her  part  to 
commit  the  act.  It  should  be  reluctance  that  en-- 
ticements  and  persuasions  could  not  overcome, 
without  the  presence  of  some  other  potent  infiu- 
ence;  such  a  state  of  facts  should  be  proved  as 
would  couvince  a  fair  minded  person  that  she 
had  been  deceived  and  deluded,  and  that  her  sub- 
mission was  in  consequence  of  such  deception 
and  delusion.  To  term  coaxing  and  persuasion 
of  a  woman  to  yield  to  the  lecherous  embraces  of 
of  a  man  '  a  seduction  by  artifice,'  would  be  a 
misnomer.  A  virtuous  mind^  woman  would 
f>romptly  spurn  such  approaches  with  indigna- 
tion. And  if  the  statute  is  to  receive  the  con- 
struction last  indicated — if  a  woman  of  mature 
years  is  allowed  to  recover  damages  for  the  loss 
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of  reputation  and  character  in  consequence  of 
having  permitted  a  man  to  have  carnal  knowl- 
edge of  her — she  should  be  required  to  show 
that  she  had  been  prudent,  and  exercised  at 
least  ordinary  discretion;  had  sacrificed  her 
virtue  through  an  infiuence  that  was  calculated 
to  lead  astray  an  honest  minded  female.  An 
action  for  obtaining  property  fraudulently  can- 
not be  maintained  without  proof  of  facts  cal- 
culated to  deceive  a  person  of  ordinary  pru- 
dence; and  how  can  a  female,  a  long  way 
beyond  girlhood,  claim  to  have  been  defrauded 
of  that  which  every  womanly  instinct  of  her 
nature  prompts  her  to  set  the  highest  value  upon, 
by  'fiattery,  false  promises,  artifice,  urgent  im- 
portunity, based  upon  professions  of  attach- 
ment,' unless  they  were  of  such  a  character  as 
are  calculated  to  mislead  an  ordinarily  prudent 
and  virtuous  minded  woman  ?"  BeU  v.  Binker, 
29  Ind.  267. 

So  far  these  extracts,  I  think,  tend  to  show 
that  in  construing  the  statute  under  considera- 
tion, to  constitute  seduction  something  more  is 
necessary  than  sexual  intercourse,  induced  by 
persuasions,  urgent  importunities,  etc. ,  followed 
by  pregnancy;  but  just  where  the  dividing  line 
is  to  be  drawn  seems  difficult  to  determine.  If 
the  word  duute,  in  this  connection,  is  used  in 
the  sense  of  never  having  submitted  to  illicit 
sexual  intercourse,  the  requirement  is  greater 
than  the  law  exacts,  because  it  has  been  fre- 
quenUy  determined  that  a  woman  may  be  se- 
duced who  had  previously  at  some  period  of 
her  life  been  unchaste. 

Baird  v.  Boehner,  72  Iowa,  818,  is  a  case 
where  the  plaintiff  had  formed  an  illicit  connec- 
tion with  the  defendant,  which  continued  for 
some  time,  and  then  the  plaintiff  concluded  she 
would  reform,  and  for  that  purpose  went  from 
the  State  of  Iowa  to  Kansas,  where  she  remained 
about  one  vear,  and  then  returned  to  Iowa, 
where  the  alleged  seduction  took  place.  The 
evidence  tended  to  show  thaf  during  her  ab- 
sence she  led  a  virtuous  life,  but  upon  her  re- 
turn to  Iowa  she  again  submitted  to  the  defend- 
ant; and  the  court  neld,  for  the  purposes  of  the 
opinion,  that  she  was  of  chaste  character  after 
her  return  from  Kansas;  but  the  plaintiff  failed 
on  other  grounds. 

So,  in  Smith  v.  MiUmm,  17  Iowa,  30,  it  ap- 
peared that  the  plaintiff  who  was  suing  for  her 
own  seduction,  having  been  previously  un- 
chaste, having  reformed,  and  being  then  se- 
duced, might  maintain  the  action,  and  her  pre- 
vious unchastity  would  affect  only  the  measure 
of  damages;  and  Love  v.  Masoner,  6  Baxt.  24, 
is  to  the  same  effect. 

And  a  number  of  cases  hold  that  in  an  action 
by  the  father  of  a  seduced  female  her  char- 
acter for  chastity  is  in  issue,  and  prior  unchas- 
tity may  be  proved,  not  only  to  corroborate  the 
deiendant  where  he  denies  seduction,  but  also 
in  mitigation  of  damages.  Hogan  v.  Cregan,  6 
Robt.  CN.  Y.)  138;  Shattuek  v.  Myers,  13  Ind. 
46;  White  V.  MurUand,  71  Dl.  250;  Drish  v. 
Davenport,  2  Stew.  (Ala.)  266. 

But  these  authorities  leave  the  main  question 
untouched,  which  counsel  for  appellant  seek  to 
present  on  this  appeal,  and  that  is.  What  is  the 
legal  effect  of  lewd  practices  and  habits  of  the 
female  alleged  to  have  been  seduced,  at  and  im- 
mediately before  such  alleged  reduction?  Do 
they  only  mitigate  the  damages,  and  corrobor- 
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ate  the  defendant's  denial  of  the  seduction,  or 
do  they  go  further,  and  defeat  the  plaintiff's 
right  of  recovery  entirely,  if  the  jury  are  satis- 
tied  that  the  female  alleged  to  nave  heen  se- 
duced was  in  the  habit  or  seeking  opportunities 
for  criminal  indulgence,  not  only  with  the  de- 
fendant, but  with  various  other  persons,  about 
the  time  of  such  alleged  seduction? 

In  other  words,  can  a  woman  who  engages  in 
criminal  indulgence  with  her  male  acquaint- 
ances, as  opportunities  present  themselves,  and 
who  will  make  opportunities  for  that  purpose, 
be  said  to  be  seduced,  within  the  true  intent 
and  meaning  of  the  statute?  Is  such  a  woman 
drawn  aside  from  the  path  of  virtue,  and  over- 
reached by  the  artifice,  deception  and  cunning 
of  the  seducer?  Unless  these  questions  can  t^ 
answered  in  the  affirmative,  it  is  not  x)erceived 
that  she  was  "seduced."  To  hold  otherwise 
would  be  to  break  down  all  distinctions  between 
the  virtuous  and  vicious,  and  to  place  the  com- 
mon bawd  on  the  same  plane  with  the  virtuous 
woman,  whose  life  was  pure  and  whose  confi- 
dence had  been  betrayed  by  the  heartless 
libertine. 

Instruction  No.  6,  while  it  is  subject  to  some 
verbal  criticism,  contained  a  correct  le^al  prop- 
osition, as  applied  to  the  facts  of  this  case. 


and  the  same  ought  to  have  been  given  to  tha 

No.  1  was  misleadinjB^,  and  properly  refused, 
for  the  reason  that  it  required  the  Jury  to 
find  "that  the  plaintiffs  daughter  was  at  and 
prior  to  the  alleged  seduction  a  chaste  female," 
etc.  At  some  period  of  her  life  prior  to  the  al 
leged  seduction  she  may  have  been  unchaste, 
and  then  reformed.  But  this  instruction  would 
allow  no  reformation.  It  has  already  been 
shown  that  this  is  not  the  law. 

8.  The  defendant's  counsel  asked  one  other 
instruction,  as  follows: 

"The  fact  that  the  plaintiff's  daughter  waa 
suffering  at  (he  time  of  her  allege  seduction 
with  a  venereal  disease.  If  you  find  such  fact 
to  exist,  would,  if  not  explained,  in  itself  be. 
sufficient  evidence  of  unchastity  to  prevent  a 
recovery  in  this  action." 

This  instruction  was  properly  refused,  for 
the  reason  that  it  invades  the  province  oi  the 
Jury.  It  is  the  right  of  the  Juiv,  and  not  the 
court,  to  determine  the  effect  or  evidence,  un- 
less in  particular  cases,  where  its  effect  is  de- 
clared by  the  Code. 

It  follows  from  what  has  been  said  that  th$ 
judgment  must  he  receraed,  and  t?ie  eatue  re- 
manded far  a  new  triaL 
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^  The  ■abject  of  chapter  19  It  General 
Iawb  1887f  entitled  ''An  Act  to  Regulate  Ao- 
tions  for  Llbel,*^i8  sufficiently  expressed  in  its  ti- 
tle. 

t.  The  Act  ifl  not  invalid  as  unequal  or  partial 
leerlslatlon  l>ecau8e  its  provisions  apply  only  to 
publishers  of  newspapers. 

8.  I«aws  public  in  their  objects  may  be  confined 
to  a  particular  class  of  porsons  if  they  be  general 
In  their  application  equally'  to  all  of  that  class,  and 
the  distinction  made  between  them  and  others  is 
founded  on  some  reason  of  public  policy,  and  is 
not  purely  arbitrary. 

4.  Neither  is  the  Act  invalid  on  the 
C^ronnd  that  it  deprives  a  person  of  ''a 

certain  remedy  in  the  laws,**  for   injuries  or 
wrongs  to  his  reputation,  guarantied  by  section 
8,  article  1,  of  the  Constitution  of   the  State. 
(Diekinaon,  J.,  diaeente  from  foreaoing,) 

ft.  Mere  belief  in  the  tmth  of  the  publica- 
tion is  not  necessarily  enough  to  constitute 
"good  faith**  on  part  of  the  publisher  there  must 
have  been  an  absence  of  negligence,  as  well  as 
improper  motives  in  making  the  publication.  It 
must  have  been  honestly  made  in  the  belief  of  its 
truth,  and  upon  reasonable  grounds  for  this  be- 
lief, after  the  exercise  of  such  means  to  verify  its 
truth  as  would  be  taken  by  a  man  of  ordinary 
prudence  vmder  like  circumstances. 

ft.  Good  fkith.  Held,  cHao^  that  upon  the  evidence 
In  this  case  the  question  of  good  faith  should  have 
been  submitted  to  the  Jury. 

(January  80, 1889.) 
*Head  notes  by  Mitghell,  jr. 
8L.R.A. 


APPEAL  by  plaintiff,  from  an  order  of  the 
District  Court  of  Hennepin  County,  direct* 
ing  a  verdict  for  defendant  in  an  action  to  re- 
cover damages  for  the  alleged  publication  of  a 
libel.    Becersed^ 

The  auestions  raised  soffldently  appear  in 
the  opinion. 

Mesers.  Miller  A  Toan^»  for  appellant: 

At  common  law  we  also  have  a  ri^nt  of  civil 
action  for  damages  for  defamation  of  character; 
and  if  the  purpose  and  effect  of  this  statute  is 
to  take  from  us  that  right,  the  law  cannot  be 
upheld. 

See  Com,  v.  Duane,  1  Binn.  601;  Cooley, 
Const.  Lim.  §§  420,  421,  and  cases  cited;  Case 
V.  Jf.  0,  Times,  27  La.  Ann.  214. 

The  court  below  had  not  the  right  to  weigh 
the  proven  facts  and  say  that  there  was  good 
faith  in  the  publication  of  the  libelous  article. 
The  presumption  is  that  a  publication  libelous 
per  u  is  made  voluntarily  and  with  a  malicious 
motive. 

Evening  News  Asso,  v.  Trffon^  42  Mich.  649; 
Cass  V.  iv.  0.  Times,  supra. 

Bad  faith  and  malice  may  be  shown  by  the 
character  of  the  publication  itself,  and  by  aU 
the  circumstances. 

Hotchkiss  V.  Porter,  30  Conn.  414. 

By  Lord  Campbell's  Act  (6  and  7  Vid  chap. 
06)  It  was  provided  that  defendant  might  re- 
tract and  apologize,  or  offer  to  do  so;  but  even 
there  "the  sumciencv  or  insufficiency  of  the 
apoloey  was  peculiarly  a  question  for  the  jury. 

Risk  AUah  Bey  v.  Johnstone,  18  L.  T.  JN.  S. 
620. 

"Where  the  only  evidence  sufficient  upon  an 
essential  point  is  the  testimony  of  the  party  in 
his  own  favor,  or  of  a  witness  interested  in  his 
favor,  it  is  error  to  refuse  to  submit  the  case  to 


See  also  6  L.  R.  A.  780;    26  L.  R.  A.  5.31. 


1889. 


Allbn  y.  PiONBBR  Press  Co. 


638 


the  jaiT,"  and  '<to  constitute  an  interested  wit- 
ness within  this  rule,  it  is  not  necessary  that  he 
should  have  a  legal  interest  in  the  result  of  the 
liti^tion." 

Kavanagh  ▼.  WilBon,  70  N.  Y.  177,  and  cases 
dted;  WohlfdhH  v.  Beekert,  92  N.  Y.  490,  and 
cases  cited. 

Meun,  Flajidra«»  Squires  A  Cateheon» 
for  respondent: 

The  question  of  the  adequacy  or  measure  of 
the  damages  to  he  allowed  is  always  within  the 
control  and  discretion  of  the  law-making  power. 

1  Sedgwick,  Damages,  7th  ed.  pp.  2,  8; 
Cooley,  Const.  Lim.  p.  849;  Qen.  Stat.  1878, 
chap.  76,  §1  46,  47,  60,  61. 

If  then,  this  Act  has  provided  the  person  li- 
beled with  a  remedy,  and  the  measure  of  his 
damages  is  solely  within  the  legislative  discre- 
tion, no  constitutional  provision  has  been  vio- 
lated, although  the  law  in  certain  cases  limits 
his  right  of  recovery  to  special  damages  of  cer- 
tain kinds,  and  the  law  must  stand. 

See  Moore  v.  Btecefuon,  27  Conn.  14,  26; 
EatdikUs  v.  P&rier,  80  Conn.  414,  419. 

At  common  law  the  rule  was  that  where  the 
occasion  is  such  as  repels  the  presumption  of 
malice,  and  the  plaintiff  gives  no  evidence  of 
malice,  the  court  must  direct  a  verdict  for  the 
defendant. 

See  TayloTY.  Edtokiiu,  16  Q.  B.  808,  821.  ■ 

Mitchell*  J,,  delivered  the  opinion  of  the 
court: 

The  questions  raised  by  this  appeal  involve: 
first,  the  validity,  and  second,  the  construction, 
of  chapter  191,  General  Laws  1887,  entitled 
'  'An  Act  to  Regulate  Actions  for  Libel.  "*  The 
Act  is  claimed  to  be  unconstitutiond  on  three 
grounds: 

1.  The  first  is  that  the  subject  of  the  Act  is  not 
expressed  in  the  title,  as  required  by  section  27, 
article  4,  of  the  Constitution.  This  section  has 
been  before  this  court  for  construction  In  so 
many  cases,  beginning  with  Bameey  County  v. 
Eeenan,  2  Minn.  889  (Gil.  281),  and  ending 
with  Minnesota  Loan  db  Tnut  Gompany  v. 
Beebe,  2  L.  R  A.  418  (at  the  present  term)  that 
all  that  need  be  said  on  this  point  is  that  all  the 
provisions  of  the  Act  relate  and  are  germane  to 
the  subject  expressed  in  the  title,  and  proper 
to  the  full  accomplishment  of  the  object  so  in- 
dicated. State  V.  Kineella,  14  Minn.  624  (Gil. 
896);  Biate  v.  Caseidy,  22  Minn.  822. 

2.  The  second  objection  to  the  Act  is  that  it 
is  partial  or  class  legislation,  in  Uiat  it  gives  to 
publishers  of  newspapers  certain  rights  and 
immunities  not  given  to  other  defendants  in 
actions  for  libeL    It  does  not  follow  that  it  is 


unconstitutional   because   its  provisions  an 
limited  to  the  publishers  of  newspapers. 

Laws  public  in  their  objects  mav  be  confined 
to  a  particular  class  of  persons,  if  they  be  gen- 
eral in  their  application  to  the  class  to  which 
they  apply,  provided  the  distinction  is  not  ar- 
bitrary, but  rests  upon  some  reason  of  public 
policy  growing  out  of  the  condition  or  business 
of  such  dass.  Such  distinctions  are  being  con- 
stantly made,  as  in  the  case  of  minors,  married 
women,  common  carriers,  railroad  companies, 
and  the  like.  This  kind  of  legislation  is  not 
confined,  as  defendant  seems  to  contend,  to 
cases  involving  the  exercise  of  what  is  termed 
the  *  'police  power"  of  the  State.  For  example, 
it  may  be  public  policy  to  give  to  laborers  a 
lien  or  other  preference  for  the  collection  of 
their  wages,  not  given  to  other  creditors;  or  to 
give  a  lien  to  laborers  in  one  business,  while  it 
would  be  neither  practicable  nor  politic  to  give 
it  to  laborers  in  some  other  employment. 

So  long  as  a  law  applies  equally  to  all  en« 
gaged  in  that  kind  of  business,  treating  them 
all  alike,  sub^ting  them  to  the  same  restric- 
tions, and  givine  them  the  same  privileges  un- 
der rimilar  conditions,  then  it  is  public  in  its 
character,  and  not  subject  to  the  objection  of 
being  partial  or  unequal  legislation,  provided^ 
of  course,  as  already  stated,  the  distinction 
made  by  it  is  based  on  some  reason  of  policy, 
and  is  not  purely  arbitrary.  Cooley,  Const. 
Lim.  481  et  seq. 

The  Act  under  consideration  applies  alike 
to  all  publishers  of  newspapers.  And  in  view 
of  the  nature  of  the  business  in  which  they  are 
engaged,  and  the  fact  that  newspapers  are  the 
channels  to  which  the  public  look  for  general 
and  important  news,  and  that,  even  in  the  ex- 
ercise of  the  greatest  care  and  vigilance,  and 
actuated  by  the  best  of  motives,  they  are  liable 
through  honest  and  excusable  mistake  to  pub- 
lish what  may  afterwards  prove  to  be  false,  we 
cannot  say^  that  it  is  either  arbitrary  or  without 
reason  of  public  policy  to  make  such  provis- 
ions as  are  made  by  this  Act  for  the  special 
protection  of  newspaper  publishers  when  sued 
for  libel. 

8.  The  third,  and  by  far  the  most  serious, 
objection  urged  against  this  Act  is  that  it  con- 
flicts with  section  8,  article  1,  of  the  Constitu- 
tion, which  provides  that  "Every  person  is 
entitled  to  a  certain  remedy  in  the  laws  for  all 
injuries  or  wrongs  which  he  may  receive  in 
his  person,  property  or  character.''^ 

It  is  contended  that  the  Act  in  question  is 
unconstitutional  for  the  reason  that  it  deprives 
a  person  of  an  adequate  remedy  for  injuries  to 
his  reputation,  because  in  certain  cases  it  limits 


•The  Act  Is  as  follows: 

Chapter  191.— An  Act  to  Regulate  Actions  for 
UbeL 

Be  it  enacted  Iw  the  Leffi^abure  of  the  State  of 
ilinneeota: 

Section  l.~Before  any  suit  shall  be  brought  for 
the  publication  of  a  libel  in  any  newspaper  in  this 
Btate,  the  aggrieved  party  shalU  at  least  three  (8) 
davB  before  flllng  or  serving  the  complaint  in  such 
suit,  serve  notice  on  the  publisher  or  publishers  of 
said  newspaper  at  their  principal  office  of  publica- 
tion, speofying  the  statemenn  in  the  said  article 
which  he  or  they  allege  to  be  false  and  defamatory. 
If  it  shall  appear,  on  the  trial  at  said  action,  that 
the  said  artane  was  pubHOud  in  ooodfaUh,  that  ite 
faleUy  woe  due  to  mistake  or  misappreneneion  of  the 
facts,  and  Uiat  afvU  and  fair  retraction  of  any  state- 
ment therein  aUeged  to  be  erroneous  tDOSpublished  in 
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the  next  regular  issue  of  such  newspaper,  or  with- 
in three  (8)  days  after  such  mistake  or  misappre- 
hension was  brought  to  the  Iniowledge  of  such 
publisher  or  publishers,  in  as  conspicuous  a  place 
and  type  in  such  newspaper  as  was  the  article  oom- 
plainea  of  as  libelous,  then  the  plaintiff  in  such 
case  shall  recover  only  actual  damages:  Provided^ 
however.  That  the  provisions  of  this  Act  shall  not 
apply  to  the  case  of  any  libel  against  any  candidate 
for  public  office  in  this  State,  unless  the  retraction 
of  the  charge  is  made  editorially  in  a  conspicuous 
manner  at  least  three  (8)  days  beiore  the  action. 

Sec.  S.  The  words  ''actual  damage"  hi  the  fore- 
going section  sliall  be  construed  to  include  all 
damages  that  the  plaintiff  may  show  he  has  suffered 
in  respect  to  hJs  property,  business,  trade,  profes- 
sion or  occupation,  and  no  other  damages  what- 
ever.  LBep.I 
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his  riffht  of  recovery  to  special  damages  of  cer- 
tain lands,  specified  in  the  second  section,  and 
prohibits  the  reoovery  of  general  damages — 
that  is,  damages  to  character  or  reputation — 
which  the  law  presumes,  without  proof,  from 
the  mere  fact  of  the  falsitj^  of  the  publication; 
and  hence,  in  such  cases,  if  a  person  is  unable 
to  prove  any  special  or  pecuniary  damages, 
there  could  oe  no  recovery  at  all.  The  ques- 
tion is  not  without  difficulty,  nor  free  from 
doubt. 

This  Act  undoubtedly  assumes  to  Introduce 
an  important  and  radical  charge  in  the  law  of 
libel,  and,  as  le^slation  of  the  kind  ia  com- 
paratively new,  judicial  precedents  are  almost 
wanting.  The  parent  Act  for  the  protection  of 
newspaper  publishers  when  sued  for  libel  seems 
to  be  chapter  96  of  6  and  7  Vict.,  known  as 
"Lord  Campbell's  Act."  But  this  merely  pro- 
vided that  ^e  defendant  might  plead  that  the 
libel  was  published  without  actual  malice,  and 
without  gross  negligence,  and  that  before  the 
commencement  oi  the  action,  or  at  the  earliest 
opportunity  afterwards,  he  published  in  such 
newspaper  a  full  apology,  and  that,  at  the  same 
time  he  filed  this  plea,  the  defendant  might  pav 
into  court  a  sum  of  money  by  way  of  amends 
for  the  injury.  This  plea  was  allowed  in  miti- 
gation of  damages,  and  the  payment  into  court 
operated  as  a  tender. 

In  Connecticut,  in  1855,  an  Act  was  passed 
which,  although  not  so  limited  by  its  terms, 
was  evidently  designed  for  the  protection  of 
newspaper  publishers,  and  which  provided  that 
"In  every  action  for  libel  the  defendant  may 
give  proof  of  intention;  and  unless  the  plaintiff 
shall  prove  malice  in  fact  he  shall  recover 
nothing  but  his  actual  dama^  proved  and  spe- 
ciallv  alleged  in  the  declaration. 

Although  very  different  in  form,  it  will  be 
observed  that,  so  far  as  the  question  now  being 
considered  is  concerned,  this  statute  is  in  effect 
much  the  same  as  ours,  assuming  that  "actual 
damages,"  as  defined  in  the  second  section,  can 
be  ffiven  a  construction  that  wUl  cover  all  spe- 
ciafdamages. 

This  Act  has  been  twice  before  the  Supreme 
Court  of  Connecticut,  first  in  Moore  v.  JStewn- 
son,  27  Conn.  14,  and  next  in  Hotchkin  v.  Por- 
ter, 80  Conn.  414.  While  in  both  cases  the 
construction,  rather  than  the  constitutionality, 
of  the  Act  seems  to  have  been  the  question 
presented  to  the  court,  vet  in  passing  upon  the 
first  they  seem  to  have  had  the  latter  in  mind, 
and  succeeded  in  giving  it  a  construction  which 
in  their  opinion  would  be  consistent  with  its 
validity.  They  seem  to  have  had  some  diffi- 
culty in  doing  this,  and  it  is  very  evident  that 
the  Act  did  not  commend  itself  very  strongly 
to  the  favor  of  the  judicial  mind. 

Our  Act  was  copied  from  an  Act  passed  in 
Michigan  in  1885,  except  that  the  latter  ex- 
pressl}[  excepted  from  its  operation  i)ublications 
involving  a  criminal  charge.  This  Act  was 
recently  oef ore  the  Supreme  Court  of  that  State 
in  the  case  of  Park  ▼.  Detroit  Free  Press,  1  L. 
R.  A.  590,  in  which  it  was  held  unconstitu- 
tional on  the  very  ^ound  here  urged  by  plaint- 
iff. While  the  views  of  that  learned  court, 
and  especially  of  the  eminent  jurist  who  wrote 
the  opinion  m  that  case,  are  entitled  to  very 
great  weight,  yet  we  think  they  hardly  have 
the  authority  of  a  decision  of  the  question,  be- 

8  L.  R.  A. 


cause  it  was  really  not  in  the  case,  inasmuch 
as  the  court  held  that  the  publication  involved 
a  criminal  charge,  and  hence  was  not  within 
the  operation  of  the  statute.  We  are  therefore 
compelled  to  consider  the  question  mainly  up- 
on principle  as  res  iwUgrOt  which  it  oertain^y 
is  in  this  State. 

The  guaranty  of  a  certain  remedy  in  the 
laws  for  all  iniuries  to  person,  property  or 
character,  and  other  analogous  provisions,  such 
as  those  against  exacting  excessive  bail,  im- 
posing excessive  fines,  inflicting  cruel  and  in- 
human punishments,  and  the  like,  inserted  in 
our  Bill  of  Rights,  the  equivalents  of  which 
are  found  in  almost  every  Constitution  in  the 
United  States,  are  but  declaratory  of  general 
fundamental  principles,  founded  in  natural 
right  and  justice,  and  which  would  be  equally 
the  law  of  the  land  if  not  incorporated  in  the 
Constitution. 

There  is  unquestionably  a  limit  in  these  mat- 
ters, beyond  which,  if  the  Lecislature  should 
go,  the  courts  could  and  would  declare  tlieir 
action  invalid.  But  inside  of  that  limit  there 
is,  and  necessarily  must  be,  a  wide  range  left 
to  the  judgment  and  discretion  of  the  Legisla- 
ture, and  within  which  the  courts  cannot  set 
up  their  judgment  against  that  of  the  legisla- 
tive branch  of  the  government.  These  con- 
stitutional declarations  of  general  principles 
are  not,  and  from  the  nature  of  the  case  cannot 
be,  so  certain  and  d^nite  as  to  form  rules  for 
judicial  decisions  in  all  cases;  but  up  to  a  cer- 
tain point  must  be  treated  as  guides  to  legisla- 
tive judgment,  rather  than  as  absolute  limita- 
tions of  their  power.  And  in  determining 
whether  in  a  given  case  a  statute  violates  any 
of  these  fundamental  principles  incorporated  in 
the  Bill  of  Rights,  it  ought  to  be  tested  by  the 
principles  of  natural  justice,  rather  than  by 
comparison  with  the  rules  of  law,  statute  or 
common,  previously  in  force. 

Again,  it  must  be  remembered  that  what 
constitutes  "an  adequate  remedy"  or  "a  certain 
remedy"  is  not  determined  by  any  inflexible 
rule  found  in  the  Constitution,  but  is  subject 
to  variation  and  modification,  as  the  state  of 
society  changes;  hence,  a  wide  latitude  must, 
of  necessity,  be  given  to  the  Legislature  in  de- 
termining both  the  form  and  the  measure  of  the 
remedy  K>r  a  wrong. 

Now,  at  common  law  the  remedy  allowed  to  a 
person  injured  by  a  libel  was:  first,  special  dam- 
ages for  every  injury  of  a  pecuniary  nature  re- 
sulting from  the  wrong,  which  he  had  to  both 
plead  and  prove;  and  second,  general  damaj^; 
that  is,  damages  to  his  standing  and  reputation, 
which  the  law  presumed  without  proof  from 
the  fact  of  the  publication  of  libel  actionable 
per  se.  Moreover,  malice  was  the  gist  of  every 
action  for  libel;  either  malice  in  fact,  consist- 
ing of  improi>er  and  unjustifiable  motives,  or 
constructive  malice,  which  the  law  presumed 
without  proof  from  the  fact  of  the  falsity  of 
the  publication.  Evidence  of  intention,  that 
is,  of  the  absence  of  malice  in  fact,  wasalwm 
admissible — where  the  communication  waspriv- 
il^ed,  in  justification,  and  where  it  was  not 
prmleged,  in  mitigation,  of  damages.  A  re- 
traction of  the  libel  was  also  always  admissible 
in  mitigation.  In  effect,  this  statute  but  ex- 
tends this  rule  of  evidence  so  as  to  permit  evi- 
dence of  intention— good  faith— coupled  with 
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a  full  retraction,  not  merely  in  mitigation  of 
damaffes,  but  to  prevent  the  recovery  of  gen- 
eral aamages,  as  distinguished  from  special 
damages,  for  injuries  of  a  pecuniary  nature. 

Now,  in  an  action  for  libel,  the  object,  so  far 
at  least  as  general  damages  is  concerned,  is  not 
merely  to  obtain  redress  in  the  shape  of  pe- 
cuniary compensation,  which  is  frequently  but 
a  secondary  consideration,  but  alson— which  is 
usually  of  much  greater  importance— of  vindi- 
cating the  plaintifrs  character  by  openly  chal- 
len  nng  his  accusers  to  proof  of  their  assertions, 
and  of  establishing  their  falsity,  if  they  be 
false. 

Now,  as  far  as  vindication  of  character  or 
reputation  is  concerned,  it  stands  to  reason  that 
a  full  and  franlc  retraction  of  the  false  charge, 
especially  if  published  as  widely  and  substan- 
tially to  the  same  readers  as  was  the  libel,  is 
usually  in  fact  a  more  complete  redress  than  a 
Judgment  for  damages.  Indeed,  where  there 
Las  been  perfect  good  faith,  and  an  entire  ab- 
sence of  improper  motives,  in  the  publication 
of  a  libel,  and  no  special  or  pecuniary  injury 
has  resulted,  an  action  for  damages,  brought 
after  such  a  full  and  franlc  retraction  and 
apology,  is  in  a  majority  of  cases  purely  spec- 
ulative. 

It  may  be  said  that  a  retraction  is  not  a  com- 
plete remedy  for  injury  to  reputation,  because 
even  retracted  falsehood  may  be  repeated  with- 
out the  retraction;  but  the  same  may  be  said 
of  it  even  after  the  falsity  of  the  charge  is  es- 
tablished by  a  judgment  for  damages.  It  is 
also  true  that  a  retraction  is  not  the  remedy  in 
the  law  guaranteed  by  the  Constitution;  and,  if 
the  statute  proposed  to  substitute  it  as  a  redress 
for  pecuniary  injuries,  it  could  not  be  sus- 
tained. But  if  there  was  an  entire  absence  of 
either  negligence  or  improper  and  unjustifiable 
motives,  but,  on  the  contrary,  perfect  good 
faith  on  part  of  the  publisher  of  the  libel,  and 
if  lie  has  done  all  that  can  reasonably  be  done 
in  redressing  the  wrong,  so  far  as  it  has  affected 
a  party's  character,  by  publishing  a  full  retrac- 
tion, what  principle  of  reason  or  natural  jus- 
tice is  violated  by  limiting  the  recovery  of  pe- 
cuniary damages  to  the  pecuniary  iniunes 
which  he  has  sustained?  Or,  if  gooa  faith  can 
be  shown  in  miti^tion  of  damages,  what  con- 
stitutional provision  is  violated  by  permitting 
it  to  be  proven  in  connection  with  a  retraction, 
so  as  to  prevent  altogether  the  recovery  of 
money  damages  for  the  presumed  injuries  to 
reputation  which  are  not  all  pecuniary  in  their 
nature,  and  which  have  already  been  redressed, 
as  far  as  they  can  be,  by  the  retraction? 

A  court  ought  not  to  aeclare  invalid  a  solemn 
act  of  a  co-orainate  branch  of  the  government, 
except  in  a  very  clear  case;  and  after  all  Uie 
consideration  that  we  are  able  to  give  to  the 
subject  we  are  unable  to  say  that  the  Legisla- 
ture has  transcended  its  constitutional  powers 
in  imposing  these  restrictions  and  limitations 
upon  the  legal  remedy  of  plaintiffs  in  actions 
for  libel,  or  that  by  doing  so  they  have  de- 

E rived  anyone  of  "a  certain  remedy  in  the 
iws  for  injuries  or  wronn  received  by  him  in 
his  person,  property  or  character,"  within  the 
meaning  of  the  Constitution. 

We  have  assumed  that  under  this  Act  a  par- 
ly is  still  allowed  to  recover  pecuniary  com- 
pensation for  all  injuries  pecuniary  in  their 
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nature  which  he  may  have  sustained  by  the 
libel. 

Section  2,  in  defining  "actual  damages," 
limits  them  to  damages  in  respect  to  property, 
business,  trade,  profession  or  occupation,  it 
may  be  suggested  that  there  may  be  some  cases 
of  pecuniary  injury  which  this  would  not  reach; 
but  we  are  of  opinion  that  by  a  liberal  but  al- 
lowable construction  the  definition  referred  to 
may  be  made  to  cover  aU  cases  of  special  dam- 
ages; and,  if  so,  we  ought  to  adopt  such  oon- 
struction,  rather  than  hold  the  Act  invalid. 

4.  The  next  question  is  whether  upon  the  evi- 
dence the  question  should  have  been  submit- 
ted to  the  jury  whether  "  the  article  was  pub- 
lished in  good  faith;  that  its  falsity  was  due 
to  mistake  or  misapprehension  of  the  facts." 
This  depends  upon  what  is  meant  by  the  ex- 
pression "in  good  faith,"  as  used  in  this  con- 
nection. 

We  may  assume  that  the  Act  was  designed 
to  protect  honest  and  careful  newspaper  pub- 
lishers. It  is  not  to  be  presumed  that  the  Leg- 
islature intended  to  make  so  radical  a  chance 
in  the  law  of  libel  as  to  make  mere  belief  in 
the  truth  of  the  article  the  test  of  good  faith. 
If  so,  they  have  introduced  a  very  dangerous 
principle,  which  virtually  places  the  good  name 
and  reputation  of  the  citizen  at  the  mercy  of 
the  credulity  or  indifference  of  every  reckless 
or  negligent  reporter. 

Good  faith  requires  proper  consideration  for 
the  character  and  reputation  of  tiie  person 
whose  character  is  likely  to  be  injuriously  af- 
fected by  the  publication.  It  requires  oi  the 
publisher  that  he  exercise  the  care  and  vigi- 
lance of  a  prudent  and  conscientious  man,wie)a- 
ing,  as  he  does,  the  great  power  of  the  pubUc 
press.  There  must  be  an  absence,  not  only  of 
all  improper  motives,  but  of  negligence,  on  his 
part.  It  IS  his  duty  to  take  all  reasonable  pre- 
cautions to  verify  the  truth  of  the  statement, 
and  to  prevent  untrue  and  injurious  publica- 
tions against  others.  The  extent  and  nature  of 
these  precautions  will  depend  upon*  and  vary 
with  the  circumstances  of  each  case,  such  as 
the  nature  of  the  charge,  the  previous  known 
character  and  standing  of  the  person  whom  it 
affects,  the  extent  to  which  the  report  has  al- 
ready gained  circulation  and  pubhcity.  If  it 
is  a  piece  of  news  in  which  the  public  may  be 
presumed  to  have  a  lawful  interest,  good  faith 
might  permit  a  line  of  action  which  would  not 
be  permissible  in  the  case  of  an  item  of  mere 
scandal,  of  no  legitimate  interest  to  the  public. 

If  a  publisher  of  a  newspaper,  for  the  sake 
of  graufying  a  depraved  public  taste,  or  for  the 
sake  of  being  considered  newsy  and  "scoop- 
ing" other  newspapers,  should  recklessly  or 
even  negligently  publish  a  piece  of  scandal 
about  another, without  takinff  such  precautions 
to  verify  its  truth  as  would  be  taken  by  a  con- 
scientious and  prudent  man  under  like  cir- 
cumstances,  then  he  would  not  be  acting  in 
good  faith,  within  the  meaning  of  this  statute, 
even  although  he  may  have  a  belief  that  the 
publication  is  true.  Such  conduct  would  not 
oe  a  performance  of  his  legal  duty  in  guard- 
ing against  wrongfully  injuring  the  reputation 
of  others.  If,  on  the  other  hand,  he  take  all 
such  reasonable  precautions,  and  bus  then  a 
reasonable  and  well  grounded  belief  in  the 
truth  of  the  statement,  and  then  publishes  it  as 
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a  matter  of  news,  and  it  nevertheless  proves  to 
be  false,  he  acts  ''in  good  faith."  This  is  what 
we  think  the  statute  means,  an  1  is  all  that  any 
honest  and  fair  minded  newspaper  publisher 
will  demand.  See  Moore  v.  Stevenson,  supra. 
In  view  of  another  trial  of  this  action,  it 
would  be  improper  to  discuss  the  evidence,  or 
characterise  the  conduct  of  the  reporter  who 
transmitted  this  article  to  the  defendant  for 
publication.  All  that  it  is  proper  to  say  is 
that,  applying  the  law,  as  we  have  construed 
it,  to  the  evmence,  we  are  of  the  opinion  that 


the  question  of  "good  faf»h"  in  publishing  the 
article  should  have  been  submitted  to  the  Jury. 
Order  reversed, 

Dickinson,  J,,  dissenting: 

I  am  unable  to  concur  in  that  part  of  this 
opinion  presented  in  the  third  division,  holding 
that  the  statute  is  not  in  conflict  with  section  8 
of  article  1  of  the  Constitution. 

Oilflllan,  Oh,  J,,  being  absent  during  the 
argument,  took  no  part 
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APPEAL  OF  Frank  HAUPT  et  ak 

LA  borovffhy  under  the  Pennsylvania  Act  of 
April  8, 1861  (P.  L.  890),  has  no  power  to  carry  any 
part  of  a  water  supply  provided  for  the  use  of  its 
'  inhabiuinta  outside  the  borough  for  the  inhabit- 
ants of  another  place  or  munioipcdity. 

•.Dwellemin  towns  andTillafl^es  watered 
by  a  stream,  as  well  as  the  riparian  owners,  may 
use  the  water,  provided  they  have  access  to  the 
stream  by  means  of  a  public  highway. 

t*  A  WKter  oompany  organized  under  the  Penn- 
sylvania Act  of  1874,  for  the  alleged  purpose  of 
supplying  a  borough  with  water,  has  no  right  to 
apply  the  water  to  the  use  of  another  munici- 
pality or  Industries  remote  from  that  borough,  as 
against  riparian  owners,  or  another  borough 
which  has  lawfully  aoqulred  the  right  to  use  the 
water. 

(Apm8,lB8a.) 

APPEAL  bv  defendants,  from  a  decree  of  the 
Court  of  Common  Pleas  of  Schuylkill 
County,  enjoining  them  from  obstructing  the 
flow  of  water  in  the  Little  Mahanoy  Creek  and 
from  taking  the  water  therefrom.    Ajflrmed, 

The  facts  are  fully  stated  in  the  opinion. 

Mr,TeT§paLu  O.  FarquliAry  for  appellants: 

The  grantor  of  the  land  now  owned  by  the 
Borough  of  Ashland  could  ask  the  intervention 
of  a  court  of  equity  to  restrain  the  taking  of 
water  out  of  the  creek  for  the  use  of  Frackville, 
upon  the  allegation  that  such  a  taking  would 
work  a  substantial  injury  to  his  riparian  rights. 

Phila.  V.  Spring  Garden,  7  Pa.  348. 

The  State  cannot  directly  or  indirectly  de- 
prive persons  who  have  lawful  access  to  a 
stream  from  using  the  water  of  it  for  their  nat- 
ural or  domestic  purposes. 

Phila.  V.  CoUins,  68  Pa.  106;  Phila,  v.  Spring 
Garden,  supra. 

This  right  to  use  water  running  in  streams 
is  a  common  right  by  the  law  of  nature;  it  can- 
not be  granted;  no  prescription  runs  against 
it. 

PAila,  V.  Spring  Oa^rden,  supra;  Hoyy,  Ster- 
rett,  2  Watts,  827. 

This  is  a  right  which  anyone,  having  lawful 
access  to  a  stream,  may  exercise,  witSout  in- 
curring any  liability  to  another. 

Embrey  v.  Owen,  6  Exch.  853. 

NoiB.— See  Land  Log  ft  L.  Ck>.  v.  Brown,  ante,  472. 
0  Li.  R.  a. 


If,  in  the  exercise  of  it,  all  the  water  in  the 
stream  be  used  up,  it  is  damnum  absqysiniwria 
to  those  below. 

Pa,  B.  Co,  V.  Miller,  8  Cent.  Rep.  126.  112 
Pa.  34. 

Ko  riparian  proprietor  gains  any  privilege  by 
mere  priority  of  appropriation. 

Hoy  V.  Sterrett,  2  Watts,  327. 

"Anyone  may  reasonably  use  water  who  has 
a  right  of  access  to  it;  but  no  one  can  set  up  a 
daim  to  any  exclusive  right  to  the  flow  of  all 
the  water  in  its  natural  state." 

Howard  v.  IngersoU,  64  D.  8.  13  How.  426 
(14  L.  ed.  189).  See  Chasemore  v.  Richards,  7 
H.  L.  Cas.  849;  Wilts  d  B,  Canal  Nat,  Co.  v. 
Swindon  Water  Works  O?.  L.  R  9  Ch.  App. 
461. 

The  Borough  of  Ashland  never  complied 
with  the  provisions  of  the  law  permitting  it  to 
acauire  aright  to  the  water  of  the  creek. 

Messrs.W.  A.  Marr  and  John  W,  Ryan* 
for  appellee: 

In  Wheatley  ▼.  Ohrisman,  24  Pa.  298,  and 
Pa.  R.  Co,  V.  Miller,  3  Cent.  Rep.  126,  112  Pa, 
41,  this  court  distinctly  lays  down  and  affirms 
the  doctrine  that  governs  the  rights  of  riparian 
owners  and  that  thoee  rights  are  measured  by 
the  size  and  capacity  of  the  stream. 

A  borough's  authority  to  enter  upon  lands 
and  appropriate  streams  of  water  for  the  use  of 
its  inhabitants  is  based  upon  its  necessities,  the 
common  law  and  the  Acts  of  Assembly  under 
which  it  is  chartered. 

Purd.  Dig.  204,  pL  67;  203,  pi.  55;  1  Dillon, 
Mun.  Corp.  §  55,  p.  173;  2  Dillon,  Mun.  Corp. 
§  455,  p.  533. 

Having  exercised  its  risrhts  as  to  a  stream  of 
water  and  appropriated  the  same  to  the  use  of 
its  inhabitants,  another  party  cannot  subse- 
quently divert  the  water  of  the  stream  to  the 
injury  of  the  party  first  appropriating  the 
same. 

Angell,  Watercourses,  7th  ed.  p.  219  etc. 
§131;  2  Bl.  Com.  p.  402;  KeUy  v.  Natoma 
Water  Co.  6  Cal.  105;  MaeHs  v.  Bickndl,  7 
Cal.  261;  Davis  v.  Gale,  82  Cal.  26;  Lincoln  y, 
Chadbovrne,  56  Maine,  197;  Samuels  v.  Etan- 
chard,  25  Wis.  329:  Gould  v.  Boston  Duck  Co. 
13  Gray,  442;  Washburn,  Easements,  8d  ed. 
pp.  292,  297,  278,  299,  800,  801. 

It  is  a  familiar  exercise  of  the  power  of  a 
court  of  chancery  to  prevent  by  injunction  in- 
juries to  watercourses  by  diversion  or  pollu- 
tion. 

McCaUum  y.  Germantown  WiUer  Co.  54  Pa. 


See  also  21  L.  R.  A.  769;   38  L.    R.  A.  474. 


18S9. 


Hacpt's  Appeal. 
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67;  Daniers  Ob.  Pr.  pp.  1688,  1689;  Shenan- 
doah Water  Oo'e  App.  i  W.  N.  C.  46,  47. 


Paxson,  Oh.  J,,  deHvered  the  opinion  of 
the  court: 

This  was  a  bill  fled  by  the  Borough  of  Ash- 
land (plaintiff .below)  to  restrain  the  oef endants, 
Frank  Haapt  and  John  Haupt,  from  interfer- 
ing with  the  water  supply  of  said  borough. 
The  facts  of  the  case,  so  rar  as  it  is  necessary 
to  state  them,  are  substantially  as  follows: 

The  Town  of  Ashland  has  a  population  of 
about  7,000  inhabitants,  and  was  duly  incor- 
porated as  a  borough  in  the  year  1867,  under 
the  laws  of  this  Commonwealth.  In  the  year 
1876  the  said  borough  purchased  a  tract  of  land 
containing  ten  acres  and  upwards,  situate  in 
Butler  Township,  about  two  miles  below  the 
head  waters  of  the  Little  Mahanoy  Creek,  which 
flows  through  it;  and  in  the  same  year  con- 
structed a  large  basin  or  resenroir  on  said  tract 
of  land,  and  appropriated  the  waters  of  said 
creek  and  its  tributaries  for  the  purpose  of  pro- 
ylding  a  supply  of  water  for  the  use  of  the  in- 
habitants 01  the  said  borough. 

The  water  was  conyeyed  by  means  of  pipes 
from  the  reservoir,  which  is  several  miles  ais- 
tant,  and  is  distributed  to  the  inhabitants  for 
private  purposes,  and  such  public  purposes  as 
are  found  needful.  J'he  cost  of  said  works  is 
stated  and  shown  to  be  about  $68,000. 

About  two  miles  above  the  dam  is  the  Bor- 
ough of  ^Yackville,  through  which  the  Little 
Hahanoy  Creek  flows.  This  town,  it  is  al- 
leged, contains  about  seventeen  hundred  inhab- 
itants. The  creek  aforesaid  is  its  main  source 
of  water  supply.  There  are  but  few  wells  and 
springs  in  the  borough  that  do  not  at  times  be- 
come dry,  and  water  has  been  hauled  from  tlie 
creek  to  different  houses. 

In  1883  the  defendants,  being  property 
owners  in  the  borough,  in  order  to  facilitate 
the  supply  of  water  to  those  inhabitants  there- 
of who  depended  upon  the  Little  Mahanoy 
Creek,  determined  to  pump  water  from  the 
creek  into  a  reservoir,  locat^  on  high  ground, 
and  from  thence  distribute  it  by  pipes  to  those 
who  might  need  it.  Shortly  after  this  work 
was  commenced  this  bill  was  filed  to  restrain 
the  defendants  from  obstructing  the  stream  or 
diverting  the  water  from  its  channel. 

In  April,  1888,  the  Mountain  City  Water 
Company  was  organized,  and  incorporated  un- 
der the  Act  of  1874,  for  the  alleged  purpose  of 
suppljing  the  Borough  of  FrackviUe  with 
water.  It  purchased  from  the  defendants, 
Frank  and  John  Haupt,  their  appliances  and 
whatever  right  it  could  acquire  from  them  to 
take  water  from  the  Little  Mahanoy  Creek. 

In  1886  it  presented  its  petition  to  the  court 
below,  asking  to  be  permitted  to  come  into  this 
case  as  defendant,  by  way  of  supplemental  bill 
or  by  amendment  of  the  originid  bill,  which 
was  allowed.  The  case  was  referred  to  a  mas- 
ter, who,  after  a  large  amount  of  testimony  had 
been  taken,  submitted  an  elaborate  report,  sus- 
taining the  bill,  and  recommending  an  injunc- 
tion, principally  on  the  around  of  the  interfer- 
ence with  the  nghts  of  the  plaintiff  as  a  ripari- 
an owner.  Upon  exceptions,  the  learned  court 
below  sustained  the  conclusions  of  the  master, 
and  made  the  injunction  perpetual,  but  upon 
other  grounds  than  the  nparian  rights  of  the 
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plaintiff.  The  master  found,  as  a  conclusion 
of  law,  from  the  facts,  "That  by  reason  of  the 
owneiship  of  said  tract  the  borough  (Ashland) 
acquired  the  rights  of  a  rii>arian  owner,  and 
that  the  relationship  of  upper  and  lower  ripari- 
an owners  existed  between  the  defendants  and 
plaintiff  in  May,  1882,  when  the  bill  was 
flled." 

To  this  and  other  propositions  based  upon 
the  same  view,  the  learned  court  below  said: 
"Whilst  not  dissenting  from  the  conclusions 
to  which  the  master  has  come,  I  cannot  but 
think  that  he  has  placed  the  rights  of  the 
Borouffh  of  Ashland  upon  entirely  too  narrow 
a  foundation.  It  might  work  serioiis  injury  to 
the  borough  if  it  only  acquired  the  rights  of  a 
riparian  owner  when  it  bought  the  tract  of 
land  and  erected  its  waterworks  at  an  expense 
of  upwards  of  $60,000." 

If  the  authority  of  the  plaintiff  were  meas- 
ured by  its  rights  as  ripanan  owner,  it  would 
be  slender  enough.  It  might  indeed  use  the 
water  for  the  domestic  purposes  incident  to  the 
said  ten  acres  of  land.  If  there  was  a  tenant 
thereon,  he  could  use  it  for  watering  his  stock 
and  for  household  purposes, — ^for  any  useful, 
necessary  and  proper  purpose  incident  to  the 
land  itself,  and  essential  to  its  enjoyment.  But 
that  the  rights  of  a  riparian  owner  would 
justify  the  plaintiff  in  carrying  the  water  for 
miles  out  of  its  channel  to  supply  Uie  Borough 
of  Ashland  with  water  is  a  proposition  so 
palpably  erroneous  that  it  would  be  a  waste  of 
time  to  discuss  it. 

Whatever  right  the  plaintiff  borough  had  to 
take  the  water  from  the  stream  for  me  use  of 
its  inhabitants  must  be  found  in  the  Act  of 
April  8,  1861,  P.  L.  820,  commonly  known  aa 
the  Borough  Act,  or  it  does  not  exist  at  all. 

The  second  section  of  said  Act  authorizes 
boroughs  '*to  provide  a  supply  of  water  for 
the  use  of  the  inhabitants,  to  make  all  needful 
regulations  for  the  protection  of  the  pipes, 
lamps,  reservoirs  and  other  construction  or 
apparatus,  and  to  prevent  the  waste  of  water 
so  supplied." 

Power  is  also  given  in  the  same  section  "  To 
enter  upon  the  lands  and  premises  of  any  per- 
son or  persons  for  the  purposes  authorizeaby 
this  Act,  by  themselves  and  their  duly  appoint- 
ed officers  and  agents; "  while  the  27th  section 
provides  that  "Private  property  shall  not  be 
taken  for  the  use  or  purpose  of  tne  corporation 
without  the  consent  of  the  owners,  or  until  lust 
compensation  shall  be  made  therefor  accoraing 
to  the  laws  of  this  Commonwealth." 

It  will  thus  be  seen  that  the  Act  of  1861  ex- 
pressly authorizes  boroughs  to  provide  a  sup- 
ply 01  water  for  the  inhabitants  thereof;  it 
clothes  them  with  the  right  of  eminent  domain, 
by  which  they  may  enter  upon  the  premises  or 
any  person  or  persons  and  appropriate  a  spring 
or  stream  of  water  to  provide  such  supply, 
subject  only  to  the  constitutional  mandate  to 
make  compensation  for  whatever  is  so  taken. 
And  under  the  present  Constitution  there  can 
be  no  question  as  to  its  liability  to  make  com- 
pensation for  property  injured  or  destroyed  by 
the  erection  or  construction  of  its  works. 

We  have  no  doubt  the  plaintiff  had  the 

Sower  under  the  Act  of  1861  to  construct  its 
am  and  carry  this  water  b^  pipes  to  the 
Borough  of  Ashland  and  distribute  it  to  and 
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amoDg  the  inhabitants  thereof.  There,  how- 
ever, its  right  ceases.  It  would  have  no  power 
to  can^  it  outside  the  borough  and  supply  any 
of  the  inbabitants  of  another  place  or  munici- 
pality. Tbis  is  because  the  Act  of  1851  only 
authorizes  it  to  be  done  for  the  inhabitants  of 
the  borougb.  It  is  true,  where  the  water  sup- 
ply is  abundant  enough  for  everybody  there 
would  be  no  one  to  complain  of  its  excessive 
use;  but  where  it  is  limited,  and  otbcr  parties 
are  deprived  of  the  use  of  the  water  who  are 
entitled  to  it,  for  the  benefit  of  those  who  can 
show  no  authority  therefor,  we  must  expect  the 
rights  of  the  respective  parties  to  be  clearly 
and  sharply  defined  and  rigidly  enforced. 

We  have  nothine  to  do  with  the  rights  of  the 
riparian  owners  below  the  plaintijff's  dam.  If 
they  have  been  iniured,  they  have  their  claim 
to  compensation  if  it  has  not  alreadv  been 
made.  Our  concern  is  with  the  upper  riparian 
owners,  whose  right  to  use  the  waters  of  the 
Little  Mahanoy  (Seek  the  defendants  claim  has 
been  impairea  by  the  decree  of  the  court  be- 
low. 

I  do  not  consider  it  necessary  to  consume 
time  by  an  extended  discussion  of  the  rights  of 
riparian  owners.  It  is  one  of  the  most  inter- 
esting branches  of  the  law,  but  its  principles 
are  too  well  settled  to  need  elaboration  here. 
The  law  was  weU  stated  by  Justice  Thompson 
in  Philadelphia  v.  CoUim,  68  Pa.  116,  as  fol- 
lows: 

**  Every  individual  residing  upon  the  banks 
of  a  stream  has  a  right  to  the  use  of  the  water 
to  drink  and  for  the  ordinary  uses  of  domestic 
life;  and  where  large  bodies  of  people  live 
upon  the  banks  of  a  stream,  as  they  do  in  large 
cities,  the  collective  body  of  the  citizens  has 
the  same  right,  but,  of  course,  in  a  greatly  ex- 
aggerated oegree." 

And  it  was  said  by  Ohirf  Jtutiee  Gibson,  in 
Philaddphia  y.  Bprina  Garden,  7  Pa.  863: 
"The  inhabitants  of  the  district  might  have 
lawfully  dipped  from  the  margin  of  the  pool 
water  enouffn  for  their  several  necessities;  but 
instead  of  drawing  it  by  hand  they  have  com- 
bined their  funds  to  produce  a  cheaper  and 
better  transportation,*'  etc. 

In  each  of  these  instances  the  learned  Justice 
was  speaking  of  a  stream  of  water  which  is  a 
public  highway.  To  some  extent  the  same 
principle  may  be  applied  to  what  may  be  called 
a  private  stream.  In  the  case  of  a  river  or 
public  highway,  all  the  people  of  a  State  have 
access  to  it,  may  ride  over  it  and  use  the  water. 
Not  so  with  a  private  stream.  In  such  case, 
DO  one  can  use  it  or  take  the  water  except  at  a 
public  crossing.  There  the  traveler  may  stop, 
refre^  himself  and  water  his  horse;  the  water 
has  no  owner,  and  he  impairs  no  man^s  right 
But  except  at  public  crossings,  such  as  a  road 
or  a  street,  no  one  but  a  riparian  owner  can 
use  the  water,  not  because  the  latter  has  any 
owner^p  in  it,  but  because  the  stranger  has 
no  right  of  access  to  it.    There  can  be  no  such 
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thing  as  ownership  in  flowing  water;  the  rioA- 
rian  owner  may  use  it  as  it  flows;  he  may  oip 
it  up  and  become  the  owner  by  confining  it  in 
barrels  or  tanks,  but  so  long  as  it  flows  fi  is  as 
free  to  all  as  the  light  and  the  air. 

It  follows  from  what  has  been  said  that 
dwellers  in  towns  and  villages  watered  by  a 
stream  may  use  the  water  as  well  as  the  ripa- 
rian owner,  provided  they  have  access  to  the 
stream  bv  means  of  a  public  highway. 

The  liorough  of  Frackville,  as  oefore  ob- 
served, is  not  a  part^  to  this  pcooeeding;  nor 
are  the  other  iupra  riparian  owners  upon  this 
stream.  Their  ri^ts,  therefore,  cannot  be  de- 
termined now.  We  will  not  refer  to  them  fur- 
ther than  to  say  that  wha|ever  rights  the  in- 
habitants of  Frackville,  or  the  borough  as 
representing  their  collective  rights,  had  to  the 
use  of  the  water  of  the  Little  Mahanov  Creek 
at  the  time  the  plaintiff  constructed  its  dam, 
they  have  still,  t  do  not  say.  that  the  plain  till 
may  not  impair  those  rights  in  the  exercise  of 
its  power  of  enunent  domain;  but  I  do  say  that 
they  cannot  be  taken,  injured  or  destroyed 
without  compensation  being  first  made  as  pro- 
vided by  the  Constitution. 

The  plaintiff,  however,  disclaims  all  inten- 
tion of  interfering  with  the  rights  of  the  supra 
riparian  owners,  and  particularly  that  it  does 
not  wish  to  deprive  the  inhabitants  of  the 
Borough  of  Frackville  of  their  accustomed  use 
of  the  water;  that  the  said  borough  is  not  a 
defendant;  that  the  defendants  are  merely  at- 
tempting to  shield  themselves  behind  the  sup- 
posed rights  of  the  borough. 

It  is  very  true  the  borough  is  not  erecting 
the  works,  nor  is  anyone  doing  so  with  its 
authority  or  as  its  agent.  It  appears  to  have 
authorized  the  defendants  to  lay  their  pipes 
through  its  streets.  This,  however,  does  not 
constitute  the  water  company  its  agent,  nor 
make  the  acts  of  said  company  the  acts  of  the 
borough. 

Were  the  latter  erecting  works  under  the 
Act  of  1851  to  supply  its  inhabitants  with 
water,  it  would  be  confined  to  the  terms  desig- 
nated in  the  Act,  and  could  use  the  water  only 
for  the  benefit  of  its  own  inhabitants;  whereas, 
these  defendants  are  affected  by  no  such  lim- 
itations, and  if  they  may  take  the  water  at  all, 
they  may  do  so  for  the  benefit  of  anyone  out- 
side of  the  Borough  of  Frackville;  they  could 
convert  it  to  the  usa  of  another  municipality, 
or  apply  it  to  the  benefit  of  collieries  and  other 
industries  remote  from  Frackville.  This  the 
defendants  have  no  right  to  do,  either  against 
riparian  owners  or  those  who  have  lawfully 
acquired  the  right  to  use  the  waten 

As  the  report  of  the  Master  clearly  shows 
that  the  works  of  the  defendants,  if  completed, 
will  render  the  supply  of  water  for  the  Borough 
of  Ashland  insufficient,  this  injunction  must  be 
continued. 

The  deoree  is  affirmed,  and  the  appeal 
missed,  at  the  easts  of  the  appeUanU^ 
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Daniel  R  WOLFE  et  al,  Betpts,, 

V. 

MISSOURI  PACIFIC  R  CO.,  AppL 

(....Mo* — ) 

1.  Agents  to  whom  snoods  were  billed  by 
their  principals*  and  who  reoeiyed  them, 
and  in  their  0¥m  firm  name  oontraoted  for  the 
delivery  of  the  goods  to  themselyeB  acting  as 
factors,  and  having  no  pecuniary  interest  in  the 
goods,  beyond  their  lien  for  commissions,  are  en- 
titled to  maintain  an  action  as  trustees  of  an  ex- 
press trust,  under  Missouri  Beyised  Statutes  1879, 
8  8463,  for  breach  of  the  oontraot  by  the  carrier. 

t.  To  Justiiy  a  delivery  by  a  earrier  to  the 
trae  O'wner »  contrary  to  or  without  the  orders 
of  the  shipper,  the  carrier  assumes  the  burden  of 
proving  the  ownership  at  the  time  of  such  deliv- 
ery. 

4.  Where  parties  made  a  oontraet  in  their 
own  names,  with  a  earrier.  for  the  delivery 
of  goods  to  tbemselves,  any  delivery  by  the  car^ 
rier  to  a  purchaser,  before  the  shippers  have 
parted  with  the  right  of  possession,  is  at  the  car- 
rier's own  risk ;  it  does  not  devolve  on  the  carrier 
to  decide  whether,  by  the  contract  of  purchase, 
the  purchaser  was  entitled  to  the  delivery. 

4.  A  conversation  by  telephone  between  a 
witness  and  another  person  in  the  private  oflQoe 
of  a  party  is  not  inadmissible  because  the  witness 
does  not  identify  the  voice  of  the  other  person  as 
that  of  the  party  or  his  clerk. 

(March  4,  1889.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  St.  Louis  City  Circuit  Court  in  favor  of 
plaintiffs  in  an  action  to  recover  damages  for 
an  alleged  breach  of  contact  for  the  carriage 
and  delivery  of  certain  wire.    Afflrmed, 

The  case  sufficiently  appears  in  the  opinion. 

Mes9n.  T.  J.  Portis,  Bennett  Pike  and 
Henry  0«  Herbelt  for  appellant: 

Plaintiffs  did  not  show  such  an  interest  in 
the  wire  aa  would  authorize  them  to  sue  there- 
for. 

The  right  of  action  is  in  the  person  who 
would  suffer  if  the  goods  were  lost,  and  at 
whose  risk  the  goods  are  shipped. 

Dic^,  Parties,  p.  87;  BBss,  Code  PL  §  21 
Hutchinson,  Carriera,  g  786;  Potter  y.  Lansing 
1  Johns.  228;  White  v.  Chouteau,  10  Barb.  202; 
BedfiM  y.  Middletan,  7  Bosw.  640;  Swift  v. 
Swift,  46  Cal.  266 ;  Oreen  v.  Clarke,  12  N.  Y. 
So2. 

To  sustain  a  suit  aginst  a  carrier  for  an  in- 
lury  to  the  goods  earned,  the  goods  must  be- 
long to  the  plaintiff  at  the  time  of  the  injury. 

Lato  y.  Matcher,  4  Blackf .  364. 

As  a  general  rule,  the  primary  duty  of  a  com- 
mon carrier  is  to  deliver  to  the  consignee;  but 
this  duty  may  be  superseded  bjjr  cenain  con- 
tingencies, the  occurrence  of  which  operates  as 
a  legal  rescission  or  discharge  of  the  contract 
of  bailment,  e.  ^.,  as  in  the  case  at  bar,  where 
the  true  owner  of  the  goods  demands  their  de- 
livery to  him,  it  is  the  duty  of  the  carrier  to 
deliver  them  to  him, 

Mathenyy.  Jiaeon,lZUo.eSS;  I%e "Idaho," 
93  U.  S.  575  (28  L.  ed.  078):  Bliten  ▼.  Hudson 
River R.  Co.  86  N.  T« 408;  SweetmanY.  Pnnee, 
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26  N.  T.  282;  BardetoeU  v.  Oolie,  1  Lans.  141; 
King  v.  Richards,  6  Whart.  418;  Redfleld,  BaU- 
ways,  5th  ed.  g  191. 

This  duty  to  deliver  to  the  true  owner  is  so 
absolute  in  its  nature  that  it  has  been  held  that 
a  delivery  by  a  carrier  to  a  ^son  designated 
by  an  agent  of  the  consignor  in  whose  care  the 
goods  were  shipped  will  not  relieve  the  carrier 
from  liability  to  the  true  owner  where  the 
carrier  knew  that  the  agent  directing  the  deliv- 
ery was  merely  a  ministerial  one  of  limited 
powers. 

Ck^in  V.  Boston  <fe  L.  R.  Co.  7  Allen,  344. 

Even  tfaouf^h  a  ri^ht  of  action  may  be  ad- 
Judged  to  plaintiffs,  its  extent  must  be  limited 
to  the  amount  of  their  commissions,  as  the 
Cambria  Iron  Company  by  its  contract,  haspre- 
duded  itself  from  asserting  any  such  nght 
against  defendant. 

Ober  V.  Indianapolis  A  St.  L.  R.  Co.  ]8Mo. 
App.  88. 

Messrs.  Taylor  As  Pollard*  for  respond- 
ents: 

Plaintiffs,  in  their  own  name,  contracted  with 
defendant  to  carir  the  wire  from  the  west  end 
of  Uie  bridge  to  l4th  and  Gratiot  Streets,  and 
there  to  deliver  it  to  them  as  consignees.  This, 
under  the  statutes,  authorized  them  to  main- 
tain this  action,  even  if  the  wire  belonged 
wholly  to  the  Cambria  Iron  Company,  because 
a  party  in  whose  name  a  contract  is  made  for 
the  benefit  of  another  is  a  trustee  of  an  express 
trust;  and  such  a  trustee  may  sue  without  Join- 
ing the  beneficial  owner. 

Bev.  Stat.  Mo.  g  2463;  Bliss,  Code  PI.  g  57; 
Marquette,  B.  d  0.  R,  Co.  v.  Kirkwood,  45 
Mich.  64;  Pomerqy,  Bern.  &  Bern.  Bights, 
g  177;  Wright  v.  Tinsley,  80  Mo.  389;  Harney 
V.  Dutcher,  15  Mo.  80;  Rogers  v.  Qosnell,  51 
Mo.  468;  Perry,  Tr.  g  86;  Snider  v.  Adams 
Em^  Co.  77  Mo.  523. 

The  plaintiffs  as  consignees  of  the  wire  had 
the  legal  title  thereto,  and  as  such  could  main- 
tain tills  action. 

Bev.  Stat  Mo.  1879,  g  559;  Benjamin,  Sales, 
3d  Am.  ed.  818;  Berger  y.  R.  R.  Co.  18  Mo. 
App.  500;  TumeyY.WHson,  7  Yerg.  340;  East 
linn.  A  G.  R.  Co.  ▼.  Nelson,  1  Cold.  278;  2 
Borer,  Bailroads,  p.  1330,  §  5;  2  Bedfleld,  Bail- 
ways,  p.  189;  Hutchinson,  Carriers,  g  130; 
Story,  Agency,  gS  111,  112. 

The  contract  of  the  Cambria  Iron  Company 
with  Fuchs,  and  the  invoices  sent  by  plaintiffs 
to  Fuchs,  did  not  vest  the  titie,  with  the  right 
of  immediate  possession  of  the  wire  in  question, 
in  Fuchs.  Neither  the  consignors  nor  the  con- 
signees (plaintiffis)  so  disposed  of  theju«  dis-^ 
ponendi  as  to  vest  it  in  Fuchs. 

Benjamin,  Sales,  3d  Am.  ed.  g^  382,  399; 
Merchants  Nat.  Bank  ▼.  Bangs,  102  Mass.  295; 
First  Nat.  Bank  v.  Crocker,  111  Mass.  167; 
Douis  ▼.  National  Exch.  Bank,  91 U.  S.  630, 631 
(23  L.  ed  218);  Chapman  y.  Rerr,  80  Mo.  158; 
Hutchinson,  Carriers,  g  130. 

Barelay»  J,,  delivered  the  opinion  of  the 
court: 

Plaintiffis  brought  this  action  to  recover  dam- 
ages for  breach  of  a  contract  for  the  carriage 
and  deUvezy  of  seven  car  loads  of  wire. 
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No  questions  arise  requiring  any  special  ref- 
erence to  the  pleadings.  They  properly  pre- 
sent the  issues  made  by  the  facts  hereafter  dis- 
cussed. 

The  cause  was  tried  by  Hon.  Amos  M. 
Thayer  as  Circuit  Judge,  a  Jury  having  been 
waived. 

It  appeared  at  the  trial  that  Henry  Fuchs,  a 
barb-wure  manufacturer  in  St.  Louis,  in  April, 
1884,  made  a  written  contract  with  the  Cam- 
bria Iron  Company  of  Johnstown,  Pa. ,  by  which 
the  iron  company  was  to  furnish  said  Fuchs 
with  "twelve  tons  of  wire  per  day  for  twenty- 
five  business  days,  beeinning  April  80 ;  and 
then  eighteen  tons  per  aay  for  twenty-five  busi- 
ness days,"  at  certain  named  prices;  settle- 
ments were  to  be  monthly;  "less  two  per  cent 
discount  for  pavment  in  ten  days  from  date  of 
shipment;"  and  that  "The  seller's  responsibil- 
ity for  goods  in  transit  should  cease  when  they 
pass  into  the  custody  of  the  transporting  com- 
pany." 

The  iron  company,  in  pursuance  of  this 
agreement,  shipped  ten  car  loads  of  wire  for 
said  Fuchs,  but  conpigned  the  same  to  Wolfe 
&  Good  (the  plaintiffs),  their  St.  Louis  agents, 
at  East  St.  Louis. 

On  the  arrival  of  the  wire  at  East  St.  Louis, 
it  was  delivered  to  the  St.  Louis  Bridge  &  Tun- 
nel Company  by  the  O.  &  M.  Ry.  (the  terminal 
carrier)  m  obedience  to  Wolfe  &*Gk>od's  instruc- 
tions, and  was  by  the  Bridge  &  Tunnel  Com- 
pany then  delivered  to  defendant  for  transfer 
and  delivery  at  Pope's  Switch,  14th  and  Qratiot 
Streets  in  St.  Louis. 

No  bill  of  lading  was  issued  to  Wolfe  &  Good, 
or  to  any  other  person,  by  either  the  Bridge  & 
Tunnel  Company  or  the  defendant,  for  the  haul- 
ing of  this  wire  from  East  St  Ix)uis  to  St 
Louis. 

There  was  a  custom  prevalent  with  roads  ter- 
minating at  East  St  Louis  and  St  Louis,  to 
designate  the  destination  of  cars  thus  trans- 
ferred across  the  river,  by  tacking  a  card  of  a 
particular  color  on  the  car  door,  which  indicat- 
ed to  the  receiving  carrier  the  particular  depot, 
switch  or  side  track  on  which  the  car  was  to 
be  placed,  different  colored  cards  representing 
the  several  depots,  switches  and  side  tracks. 
The  cars  containing  this  wire  were  desicnated 
by  blue  cards,  which  indicated  Pope*s  Switch 
as  their  destination.  That  was  a  pnvate  switch 
used  by  the  Pope  Iron  &  Metal  Company  and 
two  or  three  other  establishments,  among  them 
Fuchs*  Wire  Works. 

The  Wire  was  shipped  in  three  or  four  car 
load  lots.  Three  car  loads  were  received  by 
defendant  and  delivered  to  Fucbs  on  written 
orders  of  Wolfe  <&  Good.  Prepavment  of  the 
purchase  price  of  these  three  car  loads  was  not 
exacted  of  Fuchs  by  Wolfe  &  Good. 

The  remaining  seven  cars  were  delivered  by 
defendant  to  Fuchs,  on  his  demand,  at  differ- 
ent dates  in  May,  1884.  That  delivery  consti- 
tutes the  gist  01  this  action.  Whether  it  was 
made  with  the  consent  of  plaintiffs,  Wolfe  & 
Good,  or  without  it,  was  the  main  issue  of  fact 
tried.  The  evidence  conflicted  on  that  point. 
The  trial  court  found  that  the  delivery  was 
without  their  consent. 

It  further  appeared  in  evidence  that  plaintiffs, 
as  agents  for  the  Cambria  Iron  Company,  had 
no  other  pecuniary  interest  in  the  wire  than  for 
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the  payment  of  their  commissions;  and  that 
immediately  upon  receipt  of  advices  from  the 
Cambria  Iron  Company  of  the  shipment  in 
controversy,  Wolfe  &  Gfood  had  sent  to  Fuchs 
invoices,  or  bills  of  account,  for  the  car  loads 
in  question,  which  he  received  several  days  be- 
fore the  wire  arrived. 

In  the  progress  of  the  trial  the  court  admit- 
ted testimony  of  alleged  conversations  by  tele* 
phone  connected  with  plaintiffs'  office,  though 
the  witness  did  not  identify  the  voice  he  heard 
at  their  instrument. 

The  court  made  the  following  declarations  of 
law  against  defendant's  objections,  viz.  : 

"  The  court  decides  the  law  to  be,  that  a  per- 
son in  whose  name  a  contract  is  made  for  the 
benefit  of  another  is  a  trustee  of  an  express 
trust,  and  as  such  can  maintain  an  action  in 
his  own  name.  If,  therefore,  the  court  finds 
from  the  evidence  that  the  contract  of  the  de- 
fendant to  carry  the  goods  in  question  from  the 
place  where  it  received  the  same  to  14th  and 
Gratiot  Streets,  was  made  in  the  name  of  plaint- 
iffs, though  for  the  benefit  of  the  Cambria  lion 
Company,  then  the  plaintiffs  would  have  a 
standing  in  court  and  could  recover  it  the  de- 
livery to  Fuchs  was  wrongful. 

"  The  court  further  declares  the  law  to  be 
that,  if  it  finds  from  the  evidence  that  on  the 
arrival  of  the  ^qoda  in  question  at  East  St 
Louis  the  plaintiffs  received  said  goods  in  pur- 
suance of  the  bills  of  lading  read  in  evidence; 
that  thereafter  plaintiffs  oraered  the  St  Louis 
Bridge  &  Tunnel  Railroad  Company  to  have 
said  goods  delivered  to  14th  and  Gratiot  Streets; 
that  the  delivery  of  said  goods  included  the 
hauling  of  said  goods  from  the  eastern  termi- 
nus of  defendant's  railroad  to  said  14th  and 
Gratiot  Streets;  that  said  defendant  received 
said  goods  of  said  St  Louis  Bridge  &  Tunnel 
Railroad  Company  and,  in  delivering  said 
goods,  defendant  acted  in  law  simply  as  agent 
of  plaintiffs;  and  if  the  court  further  finds  that 
such  contract  for  delivering  to  defendant  was 
made  in  the  name  of  plaintiffs,— then  said 
plaintiffs  would  stand  in  the  relations  of  trus- 
tee of  an  express  trust,  and  as  such  could  sue 
defendant  for  the  goods  in  question  if  wrong- 
fully delivered. 

"The  court  further  declares  the  law  to  be  that 
defendant  had  nothing  to  do  with  the  contract 
between  the  Cambria  Iron  Company  and  Fucbs 
for  the  purchase  of  wire.  The  defendant 
could  not  constitute  itself  an  arbitrator  touch- 
ing any  matter  of  difference  between  the  par- 
ties of  said  contract  It  was  the  duty  of  the 
defendant  to  deliver  the  goods,  in  question  to 
Wolfe  &  Good,  the  consignees,  or  else  to  such 
person  as  they  might  deliver  the  bills  of  lading 
to  properly  indorsed,  or  else  such  person  as  they 
mi^ht  order  said  defendant  to  deliver  the  goods 
to." 

The  court  then  found  for  plaintiffs  in  the 
sum  of  $7,028.17,  the  value  of  the  seven  car 
loads  of  wire. 

After  moving  for  a  new  trial  without  avail, 
and  duly  saving  exceptions,  defendants  ap- 
pealed. 

I.  Plaintiffs'  right  to  maintain  this  action  was 
made  an  issue  by  the  answer.  It  is  naturally 
the  first  subject  of  consideration. 

The  goods  in  question  were  billed  by  the 
iron  company  to  plaintiffs  at  East  St  Louis. 


^ 


1889. 


WoLFR  V.  MisaouBi  Pagifio  R.  Co. 


641 


They  received  them  there  and  in  their  own 
firm  name  contracted  for  their  deliyery  at 
Pope's  Switch,  in  St  Loais,  to  themseiyes. 
They  were  acting  as  factors  for  the  iron  com- 
pany in  the  transaction,  having  no  pecuniary 
interest  in  the  goods  beyond  their  lien  for  com- 
missions. 

By  our  Code  of  Practice  it  is  provided  that 
every  civil  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  with  cer- 
tain exceptions.  Among  these  is  a  "trustee  of 
an  express  trust,"  who  may  sue  in  his  own 
name  without  Joining  the  person  for  whose 
benefit  the  action  is  prosecuted.  The  statute 
explicitly  declares  that  "A  trustee  of  an  express 
trust,  within  the  meaning  of  this  section, 
shall  be  construed  to  include  a  person  with 
whom,  or  in  whose  name,  a  contract  is  made 
for  the  benefit  of  another."  Rev.  Stat  1879, 
§8408. 

Plaintiffs  fairiy  come  within  this  statutory 
definition. 

In  this  regard  the  Code  mereljr  designed  to  pre- 
serve a  right  of  action  which  existed  bv  the  mod- 
em common  law  of  England  on  such  facts  as 
here  appear.  S^crt  v.  Spaekman  {IQBl),  2  Bam. 
A  Ad.  962 ;  Drinkwater  v«  Goodwin^  Cowp. 
256. 

'  Our  statute,  above  quoted,  is  the  same  as  a 
section  of  the  Code  of  ^ew  York.  The  uniform 
interpretation  of  it  there  has  permitted  such  ac- 
tions as  this  to  be  maintained.  OrinneU  v. 
Schmidt  (1860)  2  Sandf.  706;  Chniiderant  v. 
Brisbane  (1860)  22  N.  T.  889;  Ladd  v.  ArksU, 
87  N.  T.  Super.  Ct  [6  Jones  &S,]  40;  Wetmore 
V.  Eegeman  (1882)  88  N.  Y.  72. 

We  are  of  opinion  that  the  instructions  cor- 
rectly declarea  the  law  regarding  plaintifEs' 
right  to  sue. 

il.  On  the  merits,  the  chief  contention  of 
defendant  is  that  the  facts  here  presented,  ex- 
plained by  the  terms  of  the  contract  between 
the  iron  company  and  Fuchs,  justified  the  de- 
livery of  the  wire  in  question  to  Fuchs.; 

On  this  branch  of  the  case,  the  only  facts 
that  can  properly  be  reviewed  are  those  which 
now  remain  admitted  or  undisputed .  An  issue 
was  determined  in  the  trial  court  regarding 
this  delivery  to  Fuchs,  defendant  asserting 
that  ptaintiiis  consented  to  it  and  plaintiffs  de- 
nying that  assertion.  On  that  issue  the  evi- 
dence was  qfiiie  conflicting. 

No  sufficient  reason  has  been  assigned  for 
disturbing  the  finding  of  Judge  Thayer  that 
^aintiffs  did  not  assent  to  such  delivery. 
That  was  evidently  the  chief  point  of  difference 
in  the  case,  and  its  decision  had  greatly  nar- 
rowed the  field  of  this  controversy. 

Defendant  concedes  its  duty  to  carry  and  de- 
liver the  wire  to  Pope's  Switch;  but  claims  that, 
on  the  undisputed  facts,  Fuchs  was  the  trae 
owner,  and  that  its  delivery  to  him  was  there- 
fore lawful.  Undoubtedly  a  carrier,  in  some 
circumstances,  may  deliver  goods  to  the  trae 
owner  instead  of  to  him  who  gave  them  into 
its  charge  for  Carriage. 

Its  contract  (subject  to  certain  exceptions  not 
fn  consideration  here)  is  to  carry  and  deliver 
(according  to  shipper's  orders)  or  to  account  for 
the  goods.  It  would  be  a  lawful  accounting 
to  show  that  they  had  been  delivered  to  the 
real  owner  upon  his  demand.  This  principle  is 
now  so  well  established  in  the  law  that  the 
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mere  statement  of  it  will  suffice  for  the  purposes 
of  this  case.  The  Idaho,  98  U.  S.  579  (28  L.  ed. 
979);  F«fer»  Trantp,  Co,  v.  Barber,  66  N.  Y. 
544. 

But  to  justify  a  delivery  to  the  trae  owner 
contrary  to  or  without  the  orders  of  the  ship- 
per, the  carrier  assumes  the  burden  of  proving 
the  ownership  at  the  time  of  such  delivery. 

Among  other  things  it  must  establish  the 
immediate  riffht  of  possession  in  the  person  to 
whom  such  deliveiT  is  made. 

Referring  to  the  facts  here  before  us,  it  may 
have  been  a  breach  of  the  contract  (existing  be- 
tween Fuchs  and  the  iron  company)  for  the 
latter  to  refuse  to  deliver  the  wire  to  the  former 
without  prepayment  of  the  price.  But  the  car- 
rier, engaged  to  convey  the  wire  to  the  point  of 
contemplated  delivery,  could  not  lawfully  trans- 
fer to  the  purchaser  the  right  of  possession,  if 
the  shipper  did  not,  in  fact,  part  with  that  right 

Whether  the  seller  retains  theJtM  diapojiendi 
(as  the  text  writers  term  it)  is  often  a  question 
of  fact,  depending  on  the  mteution  of  the  par- 
ties to  be  fl»thered  from  their  acts,  as  in  this 
instance.  The  disposition  of  the  bill  of  lading, 
which  in  the  commercial  world  is  recognized 
as  the  emblem  of  the  property  itself,  frequently 
throws  light  on  that  intention. 

Here  the  owner  did  not  bill  the  wire  to  the 
purchaser,  but  consigned  it  to  its  own  local 
agents,  the  plaintiffs.  The  latter,  without 
transferring  the  bills  of  ladinc^,  made  a  further 
contract  of  their  own,  whereby  defendant  was 
to  carry  the  goods  to  the  place  where  delivery 
to  the  purchaser  was  expected  to  be  made. 

This  last  contract  for  carriage  was  evidenced 
by  no  writing,  but  its  terms  are  not  disputed. 
The  wire  was  deliverable  by  defendant  at 
Pope's  Switch  only  to  the  order  of  plaintiffs, 
though  such  order  might  (in  the  circumstances) 
have  been  merely  verbal.  The  invoices  and 
contract  of  sale  between  Fuchs  and  the  iron 
company  were  admitted  in  evidence  as  part  of 
the  reegeHcB,  explanatory  of  the  acts  of  the  par- 
ties; but  the  carrier  was  no  part^  to  the  con- 
tract and  had  no  right  to  act  on  its  own  inter- 
pretation of  the  duties  which  the  parties  owed 
to  each  other  according  to  its  terms. 

Whether  or  not,  under  it,  the  shipper's 
agents  should  have  delivered  possession  of  the 
wire  to  the  purchaser  on  its  arrival  at  the 
switch  was  a  question  which  it  did  not  devolve 
on  the  carrier  to  decide.  Until  the  shipper, 
whose  goods  it  had  in  charge,  parted  with  the 
right  01  possession,  the  intending  purchaser 
did  not  b^me  the  owner.  Until  Sien  any  dd> 
livery  by  the  carrier  to  him  (on  the  facts  here 
considered)  was  at  its  own  risk. 

There  was  ample  testimony  to  support  the 
finding  of  the  trial  court  that  the  right  of  pos- 
session was  not  surrendered  by  the  seller  or  its 
agents,  the  plaintiffs,  and  that  the  delivery  by 
the  carrier  was  without  authority. 

The  instractions  given  by  the  trial  court  cor- 
rectlv  stated  these  principles. 

III.  A  question  arose  incidentally  at  the  trial 
upon  the  admission  in  evidence  of  a  conver- 
sation held  through  the  telephone  between 
some  one  at  the  instrument  in  plaintiff's  private 
office  and  the  witness.  It  was  admitted,  thoueh 
the  witness  did  not  identify  the  voice  of  t£e 
speaker  as  that  of  either  of  the  plaintiffs  or 
their  clerk. 
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The  courts  of  Justice  do  not  ignore  the  great 
improvement  in  the  means  of  intercommuni- 
cation which  the  telephone  has  made.  Its 
nature,  operation  and  ordinary  uses  are  facts 
of  general  scientific  knowledge,  of  which  the 
courts  will  take  ;judicial  notice  as  part  of  public 
contemporary  history.  When  a  person  places 
himself  in  connection  with  the  telephone  sys- 
tem through  an  instrument  in  his  office,  he 
thereby  invites  communication,  in  relation  to 
his  business,  through  that  channel.  Conversa- 
tions so  held  are  as  admissible  in  evidence  as 
personal  interviews  by  a  customer  with  an  un- 
known clerk  in  charge  of  an  ordinary  shop 
would  be  in  relation  to  the  business  there  car- 
ried on. 

The  fact  that  the  voice  at  the  telephone  was 


not  identified  does  not  render  the  conversatioa 
inadmissible. 

The  ruling  here  announced  is  intended  to 
determine  merely  the  admissibility  of  such 
conversations  in  such  drcumstances;  but  not 
the  effect  of  such  evidence  after  its  admission. 
It  mav  be  entitled,  in  each  instance,  to  much 
ot  little  weight  in  the  estimation  of  the  triers 
of  fact,  according  to  their  views  of  its  credibili- 
ty, and  of  the  other  testimony  In  support,  or 
in  contradiction,  of  it 

Finding  none  of  the  assignments  of  error 
well  taken,  toe  c^rm  the  ju^ment,  all  concur- 
ring. 

Motion  for  rehearing  overruled  March  38^ 
1889. 
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Joseph  H.  SAYILLE,  Betpt,, 

-fflTNA  INSURANCE  CO.,  Appt. 

( Mont....) 

L  An  aetlon  bronchi,  not  npon  insonuiee 
polleie09  bat  npon  an  a^jostment  under 
accepted  proofB  ox  loss  as  a  basis,  cannot  be  sus- 
tained where  the  defendant  has  paid  the  amount 
agreed  on  in  the  adjiistment  and  received  a  sur- 
render of  the  policies  and  a  receipt  in  fuiU 
merely  because  of  an  allefred  error  in  the  settle- 
ment, caused  by  a  mistake  of  both  parties  in  sup- 
posing that  another  insurer  was  liable  for  a 
portion  of  the  loss.  Plaintiff  having  mnde  the 
adjustment  a  basis  for  his  suit  cannot  avoid  the 
effect  of  a  defense  atistaig  therefrom  by  alleging 
error  in  the  settlement 

lA  poUeys  vaiid  npon  its  fkoot  and  in 

the  nands  of  the  insured  at  the  time  of  a  loes, 
which  is  not  null  and  yoid  but  merely  yoidable  at 
the  option  of  the  company  because  a  subsequent 
policy  from  another  insurer  was  taken  without 
the  consent  of  the  first  insurer,  is  to  be  treated 
as  ^* other  insurance**  within  the  meaning  of  a 
clause  in  the  later  policy,  providing  that  the  in- 
surer's liability  on  the  policy  shall  be  only  in 
'  proportion  to  the  whole  amount  of  insurance. 

(February  2, 1889.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  District  Court  of  Silver  Bow  County 
in  favor  of  plaintiJQf  in  an  action  to  recover  the 
•amount  alleged  to  be  due  upon  an  adjustment 
of  loss  under  certain  policies  of  flre  insurance. 
Sepened, 

The  facts  are f uUvstated  in  the  opinion. 

Messrs,  F«  T.  McBride  and  George  Hal- 
dorn  for  appellant. 

Mes3rs,M¥.0,  Speer  and  Patrick  Talent, 
for  respondent: 

When  a  prior  policy  exists  npon  property 
containiiis  a  condition  against  other  insurance, 
and  a  subsequent  policy  is  procured  without 
notice,  the  first  policy  is  thereby  invalidated 
and  the  second  stands. 

Ihielos  V.  Citizens  Mnt,  Ins,  €h.  28  La.  Ann. 
882;  D<rfoe  v.  Joknstcvm  Dist  Mut.  Ins.  Ch.  7 
Up.  Can.  C.  P.  65;  Healey  v.  Imperial  F.  Ins. 
Co.  5  Nev.  268;  Carpenter  v.  Providenee  Wash- 
ington Ins.  Co.  41  U.  8.  16  Pet.  495  (10  L.  ed. 
1044);  .<?.  C.  in  Eq.  45  U.  S.  4  How.  185  (11 L. 
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ed.  981);  Burt  ▼.  PisoMs  Mut.  F.  Ins.  Oo.  9 
Gray,  897;  Gilbert  ▼.  Phanix  Ins.  Oo.  86  Barb. 
872;  Deitz  y.  Mound  Oity  litU.  F.  d  L.  Ins. 
Co.  88  Mo.  85;  Manhattan  Ins.lCo.  y.  Stein,  5 
Bush,  652. 

In  the  proofs  of  loss,  an  honest  though  erro- 
neous statement  will  not  defeat  the  insurer's 
liabUity. 

Wood,  Fire  Ins.  §418;  Bohrbaeh  ▼.  .Mna 
Ins.  Co.  62  N.  Y.  618;  Oity  Five  Cents  8av. 
Bank  y.  Pa.  F.  Ins.  Oo.  122  Mass.  165. 

The  proofs  of  loss  are  not  oonclusiTe  upon 
the  insured. 

Lebanon  Mut.  Ins.  Oo.  v.  Kepler,  106  Pa.  28; 
Miaghan  v.  Hartford  F.  Ins.  Co.  24  Hun,  58; 
WaldeekY.  SpringflOd  F.  db M.  Ins.  Oo.  58  Wis, 
129;  McMaster  v.  Ins.  Co.  of  N.  A.Sd  ^.  Y. 
222. 

The  fact  of  the  assured  stating  in  his  proofs 
of  loss  that  there  was  other  insurance  on  the 
property  and  giving  the  form  of  other  policies 
and  presenting  it  in  a  sworn  statement  ooes  not 
affect  other  valid  insurance  if  as  a  matter  of 
fact  the  insurance  so  stated  in  proofs  of  loss  did 
not  exist  at  the  time. 

Cummins  y.  AgrieuU.  Ins.  Co.  67  N.Y.  260. 

If  the  appellant  is  entitled  to  a  contribution 
from  the  Agricultural  Insurance  Company  it  is 
incumbent  upon  it  to  show  that  fact. 

Thomas  y.  Builders  Mut.  F.  2ns.  Oo.  119 
Mass.  121 « 20  Am.  Rep.  817.  and  notes. 

The  adjustment  of  a  loss  merely  amounts  to 
an  admission  that  the  sum  agreed  upon  is  due 
subject  to  the  terms  and  conditions  of  all  the 
policies  upon  the  risk. 

WhivpU  y.  N</rth  BriHsh  db  M.  F.  Ins.  Oo. 
11  H.  I.  189;  Fire  Asso.  of  London  y.  Blum,  68 
Tex.  282. 

Where,  upon  payment  of  a  portion  of  an  un- 
disputed account,  the  creditor  gives  a  receipt  in 
full,  he  is  not  excluded  thereby  from  recover* 
in^  the  balance  although  the  receipt  was  given 
with  knowledge  and  there  was  no  error  or 
fraud. 

Eyan  y.  Ward,  48  N.Y.  206;  Retffleld  v.  Hol- 
land Purchase  Ins.  09.66  N.  Y.85a 

Liddeilt  J.,  delivered  the  opinion  of  the 
court: 
In  August,  1885,  the  plaintiff  insured   his 
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building  for  |1,600  in  tbeA^cultural  Insur- 
aDce  Company  of  San  Francisco,  Cal.,  and  re- 
ceived a  policy  containing  the  condition  that  it 
should  he  null  and  void  in  event  of  other  insur- 
ance being  effected  on  the  same  property, with- 
out the  written  consent  of  the  home  office  being 
first  obtained.  Beine  desirous  of  obtaining 
other  insurance  upon  his  property,  and  having 
obtained  the  written  consent  of  the  local  agent 
of  the  Agricultural  Company,  the  plaintiff,  in 
October  following,  took  out  two  policies  for 
$1,000  each  on  the  same  property — one  in  the 
defendant  com]^y,  and  the  other  in  the  Lon- 
don &  Lancadiire  Fire  Insurance  Company. 

In  January  of  the  next  year,  and  without 
obtaining  the  consent  of  the  Agricultural  Com- 
pany, the  plaintiff  increased  his  insurance  on 
the  same  property  by  takine  two  policies  from 
the  defendant  and  the  London  &  Lancashire, 
each  for  11,000:  thus  making  his  total  insur- 
ance amount  to  $5,600. 

The  two  policies  issued  by  the  defendant 
contained  the  condition  that  in  event  of  any 
other  insurance  upon  the  same  property, 
whether  issued  prior  or  subsequent  to  the  date 
of  the  defendant's  policies,  the  insured  shall  be 
entitled  to  recover  of  the  company  no  greater 

Eroportion  of  the  loss  sustained  than  the  sum 
ereby  insured  bears  to  the  whole  amount  in- 
sured thereon. 

There  was  also  an  agreement  that  the  loss 
should  be  estimated  at  the  actual  cash  value  of 
the  property  at  the  time  of  destruction,  and 
the  furtner  condition  that  the  policy  should  be 
null  and  void  in  case  of  overvaluation. 

Other  conditions  and  agreements,  usually 
contained  in  such  contracts,  are  found  in  the 
policy;  but  we  deem  it  unnecessary  to  mention 
them,  inasmuch  as  they  do  not  come  within  the 
issues  to  be  examined  and  decided. 

When  the  building  was  destroyed,  in  the 
month  of  February,  1886,  the  plaintiff,  incom- 
pliance with  the  rules  of  the  company,  made 
out  wrilten  proofs  of  his  loss,  under  oath,  for 
each  policy.  These  proofs  were  accepted  by 
the  company — the  actual  cash  value  of  the 

eroperty  being  therein  ascertained  to  be  $8,810.- 
O;  and  in  eadi  statement  of  his  loss  the  plaint- 
iff set  forth  "  that  in  addition  to  the  sum  in- 
sured by  said  policy  on  the  said  property,  there 
was  oQier  insurance  made  thereon  to  the 
amount  of  $4,500,  as  particularly  specified  in 
Schedule  A,  hereto  attached." 

The  schedule  referred  to  set  forth  the  dates 
and  amounts  of  the  various  policies — five  in 
number — and  the  particular  sums  due  thereon, 
to  wit :  two  policies  by  the  JBtna  Insur- 
ance Company,  two  by  the  London  &  Lanca- 
shire Company,  and  one  by  the  Agricultural 
Insurance  Company.  The  loss — $8,810.50— 
was  apportioned  by  him  among  the  above  com- 
panies m  the  following  proportion:  $1,885.04 
to  be  paid  by  the  i£tna,  $1,381.65  by  the  Lon- 
don &  Lancashire,  and  $1,089.25  by  the  Agri- 
cultural. There  is  no  dispute  that  this  adjust- 
ment was  accepted  by  the  defendant,  and  the 
amount  therein  agreed  upon  was  paid  over  to 
the  plaintiff. 

On  the  22d  of  February,  1886,  the  policies 
were  surrendered,  and  a  receipt  in  full  for  all 
demands  arising  thereunder  was  duly  executed 
and  delivered  to  the  company.  It  was  some  time 
after  this  adjustment  that  the  plaintiff  made 
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demand  on  the  Agricultural  Insurance  Com 
pany  for  its  payment  of  its  proportion  of  the 
loss,  but  was  promptly  informed  by  the  officers 
thereof  that  the  company  repudiates  any  liabil- 
ity under  its  policy  on  account  of  other  insur- 
ance having  been  obtained  upon  the  same 
property  without  the  written  consent  of  the 
company. 

No  otner  effort,  it  seems,  was  made  toccll^t 
this  policy  from  the  Agricultural  Insurance 
Company;  and  it  appears  to  be  conceded  that 
the  policy  was  all  regular  upon  its  face,  and 
that  the  company  might  repudiate  any  liability 
thereunder  for  the  reasons  assigned  by  its  of- 
ficers. When  this  condition  of  things  dawned 
upon  the  plaintiff,  he  instituted  the  present  suit, 
making  the  adjustment  under  the  accepted 
proof  of  loss— $3,810.50— the  basis  of  his  action. 

The  suit  is  not  upon  the  insurance  policies, 
but  is  distinctly  stated  to  be  upon  the  ascer- 
tained and  agreed  value  of  the  property  in* 
sured.  No  mention  is  made  in  the  complaint 
of  any  policy  having  issued  by  other  companies 
than  those  of  the  defendant  and  the  London 
&  Lancashire  Insurance  Company,  between 
whom  the  loss  is  divided  in  equal  portions.  A 
credit  is  given  the  defendant  for  the  amount 
heretofore  paid,  and  a  Judgment  is  prayed  for 
$519.60,  being  the  sum  necessary  to  make  one 
half  of  the  whole  loss. 

It  is  well  to  remark  that  the  complaint  con- 
tains no  allegation  of  any  error  or  fraud  having 
been  practiced  upon  the  insured  in  the  settle- 
ment and  adjustment  heretofore  referred  to. 

For  answer  to  this  complaint  the  defendant 
set  up  the  acceptance  of  the  proof  of  loss,  the 
condition  in  the  policy  limiting  their  liability 
to  their  proportion  of  the  loss  divided  among 
the  three  companies;  the  adjustment  thereun- 
der; the  payment  and  receipt  in  full,  accord- 
ing to  the  terms  of  the  contract;  and  the  nul- 
lity of  the  policies  by  reason  of  the  overvalua- 
tion of  the  insured  property.  The  replication 
of  the  plaintiff  is  a  complete  admission  of  all 
these  facts:  but  he  seeks  to  avoid  them  by  al- 
leging that  there  was  error  in  the  ad  Justment, 
for  the  reason  that  both  plaintiff  and  defend- 
ant were  mistaken  as  to  the  validity  of  the  pol- 
icy in  the  Agricultural  Insurance  Company  at 
the  time  they  apportioned  the. loss  between  the 
three  companies. 

At  the  trial  the  plaintiff  established  all  the 
facts  which  went  to  show  the  adjustment,  and 
introduced  some  evidence  over  the  objection 
of  the  defendant,  going  to  prove  that  after  the 
adjustment  the  Agricultural  Insurance  Com- 
pany repudiated  any  liability  under  its  policy 
for  the  reason  heretofore  stated,  and  that  both 
parties  were  mistaken,  believing  this  policy  to 
have  been  valid  and  subsisting  at  the  time  rf 
settlement. 

When  the  plaintiff  rested  his  case,  the  de- 
fendant moved  the  court  for  a  Judgment  of 
nonsuit,  and  upon  its  denial  proceeded  with 
the  trial  of  the  cause,  which  resulted  in  a  Judg- 
ment for  the  plaintiff.  Fi'om  an  order  denying 
its  motion  for  a  new  trial,  as  well  as  from  the 
Judgment,  the  defendant  appeals. 

Several  grounds  are  relied  on  to  reverse  the 
ruling  of  the  court;  but  we  do  not  deem  it  nec- 
essary to  consider  more  than  one  of  them,  to 
wit,  the  error  in  denying  the  motion  for  the 
nonsuit    In  this  connection  the  evidence  whic  h 
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the  plaititifF  introduced  to  sustain  his  ease 
showed  an  adjustment  between  the  parties, 
which  could  not  be  disturbed  without  allega- 
tions and  proof  of  error  or  fraud;  and  further- 
more, that  by  the  terms  and  conditions  of  the 
policies  the  plaintiff  could  not  recover  of  the 
defendant  any  more  than  its  proportion  of 
the  loss  divided  among  the  three  companies. 

It  is  too  well  settled  for  comment  that  the 
plaintiff  had  his  option  of  two  actions— one 
upon  the  policies,  the  other  upon  the  adjust- 
ment. The  adjustment  of  the  loss,  accompa- 
nied by  a  promise  to  pay,  creates  a  new  liabil- 
ity, and  may  be  made,  as  in  this  instance,  the 
basis  of  a  suit  at  law.  2  Wood-,  Ins.  1040,  and 
authorities  there  cited. 

The  effects  of  an  adjustment  and  pavment 
thereunder,  when  the  amount  of  the  loss  is 
much  less  than  that  insured,  and  is  accompa- 
nied, as  in  this  instance,  by  abandonment  of 
the  demands  or  rights  of  the  company,  which 
exist  under  the  terms  of  the  policy,  to  have  it 
declared  null  in  event  of  overvaluation,  has 
all  the  essential  elements  of  a  compromise,  or 
accord  and  satisfaction,  as  defined  by  Mr.  Story 
in  bis  work  on  Contracts  (VoL  2,  g  1864),  and 
2  Wood  on  Insurance,  §  480. 

We  are  not  to  be  understood  as  denying  the 
right  to  avoid  a  contract  for  error  or  fraud; 
but  when  a  loss  has  been  adjusted,  and  the  de- 
mands paid  in  full,  the  adjustment  cannot  be 
attacked  in  a  collateral  way.  JPotter  v.  Mim- 
mouihMut.  F.  ln$.  Co.  68  Maine,  440. 

Nor  do  we  intend  to  deny  to  the  plaintiff  his 
ri^ht  to  institute  a  suit  upon  the  policies,  thus 
leaving  to  the  defendant  its  rights  to  avoid  the 
demands,  by  pleading  the  adjjustment  and  con- 
ditions of  the  policy,  and  giving  the  plaintiff 
the  right  to  show  mistake  or  fraud  as  to  the  ad- 
justment 

But  in  the  case  under  consideration  the  plaint- 
iff, after  making  the  loss  agreed  on  in  the  ad- 
justment a  basis  for  his  suit,  seeks  to  avoid  the 
effect  of  the  defenses  arising  therefrom  by  al- 
leging error  in  the  settlement.  The  two  posi- 
tions are  clearly  inconsistent,  as  weU  as  contra- 
dictory; for,  until  set  aside  by  proper  suit,  the 
executed  adjustment  must  remain  the  law  be- 
tween the  parties. 

And  just  here  it  is  well  to  remember  that  in 
the  plaintiff's  proofs  of  loss  he  rated  the  insur- 
ance policies  which  existed  upon  the  property, 
and  prorated  the  loss  among  the  companies;  so 
that  when  the  defendant  accepted  the  proofs  he 
did  so  with  reference  to  the  amount  demanded 
of  him.  Nbn  constat  that  he  would  have  either 
accepted  the  proofs  of  loss,  or  waived  his  riffbts 
to  have  the  nullity  of  the  contract  declared  on 
account  of  overvaluation,  if  his  liability  had  not 
been  fixed  by  the  insured,  as  set  forth  in  his 
proofs.  There  never  was  any  promise  on  the 
part  of  the  defendant  to  pay  tne  loss  at  $8,- 
810.60,  except  as  set  forth  and  demanded  in  the 
accompanying  schedule  marked  "A,"Hnd  re- 
ferred to  in  the  proof  of  loss. 

This  view  of  the  rights  and  liabilities  of  the 
parties  is  most  equitable.  Nor  can  it  be  doubted 
that  the  insurance  company  is  now  bound  by 
the  terms  of  the  adjustment,  and  could  not  re- 
cover back  the  money  paid,  and  avoid  the  pol- 
icies, except  upon  allegations  and  proof  of  fraud 
in  making  the  adjustment. . 

When  the  plaintiff  had  rested  his  case,  he 
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had  proved  the  loss  of  the  property,  its  insur- 
ance in  the  three  companies,  the  present  cash 
value  of  the  property,  his  adjustment  of  the 
loss  between  oimself  and  the  defendant,  and 
the  payment  of  the  amount  claimed  as  due 
thereunder;  and  any  evidence  which  had  been 
introduced  tending  to  show  error  in  the  adjust- 
ment was  inadmissible  under  the  allegations  in 
the  complaint,  and  the  obiections  thereto  should 
have  been  sustained.  There  can  be  no  doubt 
that  as  between  the  plaintiff  and  the  defendant 
the  contract  existed  to  prorate  the  loss  among 
the  companies  Interested  in  the  risk.  At  the 
time  the  policies  were  taken  out  In  the  ^tna 
and  the  London  &  Lancashire,  the  defendant, 
as  well  as  the  plaintiff,  believed  that  he  had  in- 
surance in  the  Agricultural  Insurance  Com- 
pany to  the  extent  of  $1,600;  and,  indeed,  such 
was  the  case. 

It  was  never  the  intention  of  the  plaintiff 
that  the  defendant  should  be  bound,  or  of  the 
defendant  to  bind  itself,  for  more  than  its  pro- 
portion of  the  loss,  divided  among  the  three 
companies.  That  this  was  the  view  of  the  par- 
ties at  that  time,  and  that  it  so  remained  fixed 
in  their  minds  up  to  and  at  the  date  of  the  set- 
tlement, is  manifest;  for  in  the  plaintiff's  sched- 
ule he  makes  the  statement  that  he  has  other 
insurance  in  the  Agricultural  Insurance  Com- 
pany to  the  extent  of  $1,600,  and  figures  out 
the  proportion  of  the  loss  which  each  company 
is  tonay  hinou 

This  is  the  construction  which  the  parties 
have  placed  upon  their  contract,  and  should 
not  be  disturbed  by  the  courts.  When  we  con- 
sider the  course  of  the  defendant  in  adiusting 
his  loss  and  settling  with  the  defendant,  8 
clearly  indicates  that  he  never  contemplated 
that  the  defendant  owed  him  more  than  was 
paid  under  the  adjustment;  and  therefore  that 
his  demands  in  the  present  suit  were  the  result 
of  an  afterthought,  originating  from  the  refusal 
of  the  Agricultural  Insurance  Company  to  ao- 
knowledffe  their  liability  under  the  contract. 

It  will  DC  remembered  that  the  policy  of  the 
^tna  contained  a  proviso  that  in  case  of  any 
other  insurance  on  the  same  property,  prior  or 
subsequent  to  the  date  of  their  poUcy,  the  loss 
was  to  be  prorated;  while  the  Agricultural  pol- 
icy contained  a  condition  that  it  should  be  void 
in  the  event  of  other  insurance  beine  obtained 
on  the  property,  without  obtaining  the  consent 
of  the  company. 

An  important  question  to  determine  is  wheth- 
er the  Agricultural  policy  is  other  insurance, 
within  the  meaning  of  such  contracts;  for,  if  it 
is,  then  the  plaintiff  cannot  recover,  because, 
according  to  his  own  proof,  the  contract  has 
been  completely  executed  by  the  defendant  in 
paying  over  its  proportion  of  the  loss.  These 
msurance  policies,  which  provide  for  the  null- 
ity of  contracts  in  event  of  other  insurance  be- 
ing effected  on  the  same  property  without  the 
assent  of  the  company,  have  never  been  held 
to  be  absolutely  null,  when  the  contract  vfas 
all  regular  upon  its  face,  but  merely  voidable, 
at  the  option  of  the  insurer.  The  object  of 
such  clauses  in  an  insurance  policy  is  to  pre- 
vent overinsurance,  and  the  consequent  tempta- 
tion to  bum,  or  lessen  the  precautions  againsi 
fire. 

However,  we  have  nothing  to  do  with  the 
poli<7  or  reason  for  such  a  condition,  but  only 
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wilb  the  COD  tract  when  so  written.  In  event 
of  other  insurance,  is  such  a  contract  a  nullity, 
or  is  it  merely  voidable? 

On  reflection  we  have  decided  to  follow  the 
Tiew  of  the  Supreme  Court  of  the  United 
Statee  in  the  case  of  Carpenter  ▼.  Procidenee 
WoihinotonJni.  Oo.  41  U.  S.  16  Ptet.  608  [10  L. 
od.  1044].  The  case  has  been  much  criticised, 
jmd  in  some  of  the  States  the  rule  laid  down  has 
not  been  accepted;  but  we  have  no  hesitation  in 
following  a  decision  from  such  an  eminent 
court  and  Jurist.  For  in  speaking  of  policies 
oontaining  such  conditions,  Mr,  Justice  Story 
«ay8: 

"  It  is  not  true  that  because  a  policv  is  pro- 
cured by  misrepresentation  of  material  facts  it 
is  therefore  to  be  treated  in  the  sense  of  the 
law  as  utterly  void  ab  initio.  It  is  merely 
Toidable,  and  may  be  avoided  by  the  under- 
writers upon  due  proof  of  the  facts;  but  until 
«o  avoided,  it  must  be  treated  for  all  practical 
purposes  as  a  subsisting  policy." 

Continuing,  he  says:  ''But  the  question  is 
not  how  the  policy  may  now  be  treated  by  the 
parties,  but  how  was  it  treated  by  them  at  the 
time  when  the  policy  declared  on  was  made." 
And  this  doctrine  ib  followed  by  the  Supreme 
Court  of  New  York  In  the  case  of  Bigier  v. 
If.  T.Cfentral Ineuranee  Ootnpany^  22  N.x.  403. 


We  reach  the  conclusion  that  the  policy  Id 
the  Agricultural  Insurance  Company,  valid 
upon  its  face,  and  in  the  hands  of  the  insured 
at  the  time  of  the  loss,  was  not  null  and  void, 
bat  merely  voidable,  at  the  option  of  the  com- 
pany; and  to  all  iotents  and  purposes  it  was  to  be 
treated  as  "other  insurance,  within  the  meaning 
of  the  clause  in  (he  defendant's  policies,  which 
provides  that  the  company's  liability  should  be 
m  the  proportion  which  the  sum  insured  bore 
to  the  whole  amount  insured  thereon.  And 
aside  from  the  contract,  this  is  the  general  rule 
governing  the  settlement  of  a  loss  covered  by 
several  policies  in  different  companies.  See  2 
Wood,  Ins.  §  476. 

If  the  plaintiff  has  suffered  a  loss,  he  has  no 
one  to  blame  but  himself;  for  he  believed  at  the 
time  of  taking  out  his  policies  in  the  defend- 
ant's company  that  he  had  a  valid  policv  in 
the  Agricultural  Insurance  Companv;  ana  he 
was  01  the  same  opinion,  together  with  the  de- 
fendant, when  he  made  his  proof  of  loss,  and 
adjusted  the  matter  with  them. 

The  motion  for  a  nonsuit  should  have  been 
sustained;  and  the  jvdgment  of  the  tower  court 
must  therefore  be  reversed,  and  the  cause  re- 
manded for  that  WTpose,  respondent  paying 
costs  for  this  appeat, 

MeConneUt  Oh,  J,,  and  Baeh^  t/*.,  concur. 
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!•  An  amendment  to  a  complaint  in  astate 
oourt,  changing  the  amount  of  oamoffes  olaimod 


from  a  sum  less  than  the  amount  neoeasary  to  au- 
thoriie  a  removal  to  a  tedend  oourt  to  an  amount 
greater  than  that  sum.  Is  the  begimiing  of  a  new 
suit  so  far  as  relates  to  the  time  within  which  an 
application  for  removal  can  be  made. 

8«  An  applleation  Ibr  the  remoTal  ef  a 
raniifi  on  the  ground  of  prejudice  or  local  influ- 
ence  maj  be  made  at  any  time  before  the  final  hear- 
ing of  the  case. 

&  A  petltiiMi  Ibr  the  remoTal  of  a  canoe 


If  OKB.— Jtamooal  of  eatiw,  for  prejudice  or  local  in- 

fiwnee. 

By  the  Act  of  March  8, 1S3S,  section  880  of  the  Be- 
Tiaed  Statutes  was  repealed,  except  subsection  8 
thereof.  The  last  two  clauses  of  the  section,  reru- 
tating  the  manner  of  removal,  were  also  held  to  re- 
main in  force  for  the  purpose  of  removals  under 
eaid  subsection,  the  same  not  being  provided  for  in 
the  Act  of  1876.  Baltimore  ft  O.  K.  Go.  v.  Bates,  119 
U.S.467(aOL.ed.  438). 

The  Act  of  March  Si,  1887,  purports  to  be  amenda- 
tory of  that  of  1875,  '*and  for  other  purposes."  Flsk 
T.  Henarle,  8S  Fed.  Rep.  420. 

The  provisions  of  the  Act  of  Congress  of  1867  were 
Tepealed  by  the  provisions  of  the  Act  of  Oongress 
of  March  8, 1887,  even  though  express  words  of  re- 
peal were  not  used.  Short  v.  Chicago,  M.  ft  St.  P. 
B.  Oo.  8B  Fed.  Bep.  114. 

The  prejudice  and  local  influence  mentioned  In 
the  statute  is  not  merely  a  prejudice  or  influence 
primarily  existing  against  the  party  seeking  a  re- 
movaL  It  Includes  ss  well  that  prejudice  in  favor 
'Of  his  adversary  which  may  arise  from  the  foot  that 
be  is  long  resident  and  favorably  known  in  the  com- 
munity. The  element  of  local  influence  implies 
that  in  a  controversy  between  a  stranger  and  resi- 
dent parties  having  the  power  to  direct  or  aid  in 
the  direction  of  political  parties,  and  control  these- 
Jection  of  public  officers,  the  former  may  be  at  a 
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great  disadvantage.  If  not  powerless  to  assert  his 
right   Neale V.Foster, 81  Fed.  Bep. 6S. 

OitizeMMp  of  parties  must  he  diverse. 

There  can  be  no  removal  on  the  ground  of  preju- 
dice or  local  influence,  under  subdivision  8,8  880, 
Bevised  Statutes,  unless  all  the  parties  on  one  side 
are  citiaens  of  different  States  from  those  on  the 
other.  The  provision  of  subdivision  2,  as  to  separ- 
able controversies,  does  not  apply.  Oambria  Iron 
Oo.  V.  Ashbum,  118  U.  S.  64  (80  L.  ed.  6Q);  Hancock 
V.  Holbrook,  110  U.  8. 688  (80  L.  ed.  688);  Whelan  v. 
N.  T.  L.  B.  ft  W.  B.  Oo.  1  L.  B.  A.  66,  86  Fed. 
Bep.  84»;  Myers  v.  Swann,  107  IT.  S.  610  (27  L.  ed.  683); 
Grover  ft  B.  S.  M.  Co.  v.  Florence  S.  M.  Oo.  86  U.  S. 
18  Wall.  668  (21  L.  ed.  914);  Yannevar  v.  Bryant,  88 
U.  8.  21  Wall.  41  (22  L.  ed.  476);  American  Bible 
Society  V.  Price,  110  U.  S.  81  (28  L.  ed.  70);  Jefferson 
V.  Driver,  117  U.  8.  272  (20  L.  ed.  dfflU 

Who  may  af  id  who  may  not  obtain  a  removoL 

Suits  cannot  be  removed  unless  the  party  opposed 
to  him  who  petitions  for  the  removal  Is  a  citlxen 
of  the  Rtate  in  which  the  suit  Is  brought.   Ameri- 
can Bible  Society  v.  Orove.  101 U.  S.  610  (26  L.  ed.  847). 
Any  defendant  sued,  not  in  a  court  of  his  own 
State,  but  in  the  state  court  of  the  plaintiff,  may  re- 
move, by  compliance  with  the  procedure  devised 
!  for  that  purpose.    If  sued  In  a  court  of  his  own 
"■^ 


See  also   3  L.  R.   A.   455. 
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and  an  aHldaTit  in  its  rapport.— both  arer- 
rinsr  in  pofdti ve  temis  that  from  prejudice  or  looal 
influenoe  defendant  wlU  not  be  able  to  obtain  Joa- 
tioe  in  the  state  court,  or  In  any  other  ttate  court 
to  which  he  mi^ht  remove  the  cause,  under  the 
laws  of  the  State—entitle  him  to  the  remoyal  of 
the  cause  without  further  proof  of  such  facts. 

(JaniuuT  21, 1880.) 

ACTION  to  reooTer  damages  for  personal  in- 
juries.   On  motion  to  remand  to  the  state 
court.     Overruled, 

Plaintiff,  to  sustain  his  motion,  relied  upon 
the  following  facts  which  he  claimed  appeared 
from  the  record: 

Suit  was  brought  by  Huskins  against  defend- 
ant to  recover  f2,000  as  damages,  returnable 
to  April  Term  of  the  State  Circuit  Court,  1888. 
The  terms  of  the  state  court  began  on  the  first 
Mondays  of  April,  August  and  December. 
Plaintiff  at  first  or  return  term,  on  April  4, 
1888,  filed  his  declaration.  On  the  same  day 
defendant  filed  plea  of  not  guilty.  The  case 
then  stood  for  trial  at  August  Term,  1888.  At 
August  Term,  on  August  10,  defendant,  by 
leave  of  court,  filed  another  plea,  relying  on  the 
Statute  of  Limitations.  On  the  same  day.  but 
after  the  new  plea,  plaintiff,  by  leave  of  court, 
amended  his  dedaration,  laying  his  damages  at 
$10,000.  Both  these  motions  and  additional 
pleadings  were  made  in  open  court.  Bv  the 
Code  of  Tennessee,  sections  8578,  8579,  it  was 
in  tbe  discretion  of  the  state  court  to  allow  said 
amended  pleadings  and  hold  the  parties  to  trial 
at  tbe  same  term.  This  was  done  and  plaintiff 
was  compelled  to  continue  the  case  on  special 
application,  after  it  was  called  for  trial.  In  the 
absence  of  an  order  of  the  court  abridging  or 
extending  the  time  to  reply  to  a  new  pleading, 
by  the  state  statute,  the  defendant  had  two 
days,  after  the  amendment  to  the  declaration, 
to  file  a  new  plea  (Code  of  Tennessee,  sections 


5011,  5012);  and  defendant's  time  to  plead  ex- 

Sired  with  Ausust  18.  On  October  18,  1888, 
efendant  filed  its  petition  in  the  state  court 
for  removal  because  of  diverse  citizenship. 

Mewre.  Washburn  A  Templeton*  for 
plaintiff  for  the  motion: 

The  petition  was  clearly  too  late. 

See  Act  1887,  §  2;  Speer,  Removal,  65. 

Under  the  Act  of  1875,  the  petition  was  re- 
quired to  be  filed  in  the  state  court  before  or 
"at  the  term"  at  which  the  cause  stood  for  trial, 
if  the  parties  had  taken  the  usual  steps. 

Baltimore  d:  0.  R  Oo.  v.  Bums,  124  U.  S. 
168(81  L.  ed.  834);  Babbitt  v.  (Xark,  108  U.  B. 
806  (26  L.  ed.  507);  Puflman  Palaee  Car  Co.  v. 
Speek,  118  U.  S.  87  (28  L.  ed.  926);  Gregory  v. 
HaHUy,  118  U.  S.  742  (28  L.  ed.  1150);  LaiOLy 
V.  Huntington,  121  U.  S.  180  (80  L.  ed.  888); 
Alley  V.  Nott,  111  U.  S.  472  (28  L.  ed.  481). 

On  the  fiHnff  of  plaintiff's  sworn  answer  and 
tender  of  prooi,  the  defendant  declining  to  offer 
proof,  the  cause  should  be  remanded. 

See  8^iort  v.  Chicago,  A  Jf.  8t,  P.  B.  Co.  ^ 
Eed.  Rep.  114;  85  Fed.  Rep.  625. 

Mr.  Ijewls  Shepherd  for  defendant,  eon' 
tra. 


•  <71,  delivered  the  followinff  opinion: 
The  plaintiff  began  an  action  m  the  state 
court  for  personal  injuries  against  the  defend- 
ant 

The  cause  was  removed  to  this  court,  and, 
while  the  judge  was  charging  the  jury  upon  its 
trial,  plaintiff^  counsel  were  permitted  to  take 
a  nonsuit.  Soon  thereafter  piidntiff  instituted 
another  suit  against  the  defendant  in  the  state 
court  for  the  same  cause  of  action. 

In  this  last  suit  he  laid  his  damages  at  $2,000. 
Tbe  cause  was  returnable  to  the  April  Term, 
1888,  at  which  time,  under  the  laws  of  the 
State,  the  pleadings  should  be  made  up  and  is- 
sue joined.    The  first  trial  term  of  the  cause 


State,  he  oannot  remove  at  aU.  Gavlnv.Yanoe,  88 
Fed.Bep.  86. 

A  party  who  has  brouflrht  an  action  In  the  court 
of  hJsown  State  against  a  citizen  of  another  State 
cannot  remove  the  action  to  tbe  United  States  Cir- 
cuit Court,  under  the  Act  of  March  2, 1867.  Hurst 
V.  Western  ft  A.  B.  Co.  08  U.  S.  71  (28  L.  ed.  806). 

The  party  in  whom  a  cause  of  action  is  vested  as  a 
trustee  is  the  one  whose  citizenship  is  to  be  regarded. 
Instead  of  those  benefloially  intpxested.  Knapp  v. 
Troy  &  B.  B.  Co.  87  U.  S.  20  Wall.  117  (28  L.  ed.  888). 

Where  the  plaintiff  is  a  citizen  of  Minnesota,  and 
the  defendant  is  a  corporation  of  Wisconsin,  doing 
businesB  in  Minnesota,  the  Circuit  Court  for  the  Dis- 
trict of  Minnesota  has,  under  the  Act  of  Congress 
of  1887,  original  jurisdiction  of  the  controversy, 
when  that  question  depends  solely  on  the  fact  of 
the  diverse  dtlaenship  of  the  parties;  and  the  de- 
fendant may  remove  the  case  on  tbe  ground  of  lo- 
oal prejudice.  Fales  v.  Chicago,  M.  ft  St.  P.  B.  Co.  82 
Fed.  Bep.  078,  overruling  Yuba  Co.  v.  Pioneer  Gold 
Min.  Co.  82  Fed.  Bep.  188;  Short  v.  Chicago,  M.  ftSt 
P.  B.  Co.  84  Fed.  Bep.  S8S. 

Bight  cannot  he  ioSkon  OMoay  by  mbse^u^nt  amend- 

'menL 

If  the  right  has  once  become  perfect,  It  cannot  be 
taken  away  by  subsequent  amendment.  Eanouse 
V.  Martin,  56  CJ.  S.  16  How.  188  a*  L.  ed.  680),!  Blatohf. 
148;  Akerly  v.  Yilas,  1  Abb.  U.  S.  284, 2  Biss.  110; 
Hatch  V.  Chicago,  B.  L  ft  P.  B.  Co.  6  Blatchf .  106; 
Flak  V.  Union  Paa  B.  Co.  0  Blatchf.  802, 8  Blatchf. 
218;  Huns  v.  Dupont,  2  Wash,  a  C.4fiB;  Ladd  v.  Tu* 
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dor,  8  Wood,  ft  M.  886;  Green  v.  Custard,  64  U.  8. 28 
How.  48^  ao  L.  ed.  471);  Boberts  v.  NelsOD,  8  Blatchf. 
74;  Wright  v.  Wells,  1  Pet.  a  Ct  220;  Desty,  Bern. 
Causes,  88. 

Avv^ieaHon;  when  to  be  made. 

An  application,  under  the  Acts  of  1806  and  1887, 
must  be  made  before  trial  or  hearing,  notwithstand- 
ing an  amendment  of  the  declaration  on  whtoii  is- 
sue was  not  Joined  at  the  time  the  petition  was  filed.  , 
Yannevar  v.  Bryant,  88  U.  8.  21  Wall.  41  (22  L.  ed. 
478):  Desty,  Bern.  Causes,  p.  ISL 

The  proper  mode  of  controverting  the  applioatiOD 
is  by  a  dilatory  plea  in  the  nature  of  a  plea  to  the 
jurisdiction,  on  which  the  question  maybe  submit- 
ted to  a  Jury  for  determination.  McDonald  v.  Salem 
Capital  Flour  Mills  Co.  81  Fed.  Bep.  678:  Susquehan- 
na ft  W.  Y.  B.  ft  Coal  Co.  V.  Blatchford,  78  U.  S.  11 
WalL  177  (20  L.  ed.  181);  Fisk  v.  Henarie,  82  Fed.  Bep» 
421. 

PtMUon  for  TtmowiL 

A  petition  Is  a  request  in  writing  in  contradistinc- 
tion to  a  motion  which  may  be  made  viea  voce.  Shaft 
V.  Fbcenix  Mut.  L.  Ins.  Co.  07  N.  Y.  644,  Desty,  Bern. 
Causes,  187. 

The  cXce  of  the  petition  is  to  set  on  foot  proceed- 
ings to  obtain  a  removaL  It  must  contain  such 
averments  as  entitle  to  relief.  DeC&mp  v.  N.  J» 
Mut.  L.  Ins.  Co.  2  Sweeney,  481. 

The  petition  must  set  forth  the  Jurisdictional 
facts  (Smith  v.  Horton,  7  Fed.  Bep.  270),  and  state 
such  facts  as  show  to  the  court  that  tbt?  case  falla 
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waB  Aagast,  1888.  At  that  term  the  def eodaDt 
had  permission  to  file  an  additional  plea.  Aft- 
er this  was  done,  and  on  the  last  day  of  the 
term,  plaintiff,  by  permission  of  the  court,  in- 
creased his  claim  for  damages  to  $10,000,  and 
continued  the  cause  to  the  next  term.  Before 
the  next  term  of  the  court  the  defendant  filed 
its  petition  for  the  removal  of  the  cause  to  this 
court,  and  presented  it  for  action  to  the  state 
court,  at  its  next  session,  December,  1888. 

This  petition  asked  for  removal  upon  two 
grouads:  (1)  the  adverse  citizenship  of  the  par- 
ties; (2)  upon  the  existeiioe  of  loeal  prejudice 
and  influence. 

The  state  court  ordered  the  removal  upon 
the  first  ground,  and  has  made  no  reference  to 
the  second  ground.  The  defendant,  upon  the 
first  day  of  the  present  term  of  this  court,  pre- 
sented Its  petition,  and  along  with  it  an  affida- 
vit in  its  support,  both  averring  in  positive 
terms  that  "From  prejudice  or  local  influence 
defen>lant  will  not  be  able  to  obtain  justice  in 
the  state  court,  or.  in  any  other  state  court  to 
which  the  defendant  might  remove  the  cause 
under  the  laws  of  the  State,  because  of  preju* 
dice  or  local  Influence." 

Defendant  asks  the  court  to  remove  the 
cause  from  the  state  court  to  this  court,  under 
the  provisions  of  the  fourth  clause,  section  2, 
of  the  Act  of  March  8,  1887.  Plaintiff  has 
filed  an  answer  to  this  petition,  denying  the 
truth  of  its  allegations  and  averments  as  to  lo- 
cal preiudioe,  and  has  accompanied  this  an- 
swer with  a  considerable  number  of  affidavits 
of  intelligent  and  respectable  persons  strongly 
sustaining  this  answer.  Plaintiff  moves  to  re- 
mand the  suit  to  the  state  court:  first,  because 
the  application  for  removal  upon  the  ground  of 
diverse  citizenship  caime  too  late;  and  second, 
because  it  is  shown  that  the  local  prejudice  or 
influence  on  account  of  which  a  removal  is 
asked  does  not  exist 

There  is  no  question  but  that  the  application 


for  removal  came  after  the  term  of  the  court  at 
which  by  the  state  law  and  rule  of  the  court 
the  defendant  was  required  to  answer  or  plead 
to  the  declaration  or  complaint  of  the  plaintiff. 
Up  to  the  close  of  the  term  at  which  the  cause 
could  first  have  been  tried,  the  defendant  ha^ 
no  right  or  power  to  remove  the  cause  for  di- 
verse citizenship,  because  the  plaintiff  did  not 
claim  more  than  $2,000. 

The  question  is.  Can  a  plaintiff  prevent,  un- ' 
der  the  law,  the  jurisdiction  of  the  Circuit 
Court  of  the  United  States,  by  commencing  his 
suit,  claiming  $2,000  or  less.  Joining  issue  at 
the  return  teim  with  his  adversary,  and  at  the 
trial  term,  or  some  later  period,  amend  his  writ 
by  increasing  his  claim  to  a  sum  within  Uie 
jurisdiction  of  the  federal  court?  The  plaintiff 
is  a  citizen  of  this  State;  the  defendant,  of  Ohio. 

The  language  of  the  Act  of  1887  is  clear  in 
regard  to  the  ume  when  the  removal  must  be 
made  for  this  character  of  citizenship.  "He 
may  make  and  file  a  petition  in  such  euit  in 
such  state  court  at  the  time  or  any  time  before 
the  defendant  is  required  by  tJie  laws  of  the 
State  or  the  rule  of  the  state  court  in  which 
such  suit  is  brought  to  answer  or  plead  to  the 
declaration  or  complaint  of  the  plaintiff." 

There  is  no  room  for  construction  here.  All 
is  clear  and  unambiguous.  But  what  was  the 
suit  in  this  case?  The  damages — the  money 
plaintiff  seeks  to  recover — is  the  ffravamen,  the 
heart,  the  soul  of  his  suit  The  suit  he  began 
was  a  suit  for  $2,000,  and  such  a  suit  it  re- 
mained until  the  closing  hour  of  the  first  term 
at  which  it  could  have  been  tried,  when  the 
plaintiff  went  into  court  and  converted  his  suit 
for  $2,000  into  a  suit  for  $10,000.  The  $2,00a 
suit  disappeared.  It  merged  into  and  was 
swallowed  up  by  a  suit  for  $10,000.  The  life 
of  the  new  suit  be^n  at  the  moment  the  first 
suit  expired.  Plaintiff's  complaint  was  no 
longer  for  $2,000,  but  it  became  a  complaint  for 
five  times  that  sum. 


wltbin  the  category  of  removable  oausee.  Ex  varU 
Anderson,  8  Woods,  124;  MoMurdy  v.  Oonn.  Gen.  L. 
Ins.  Co.  4  W.  N.  C.  18;  Tunstall  v.  Madison  Parish, 
80  La.  Ann.  471;  Lalor  v.  Dimnlng,  66  How.  Pr.  209. 

The  facts  upon  which  the  petitioner  bases  his  right 
must  be  made  to  appear,  but  no  particular  mode  is 
preeoribed.  It  may  be  by  admisBlon  of  parties,  by 
affidavit,  or  by  the  testimony  of  witnesses  (People 
V.  Chicago  Superior  Ct  84  BL  866);  and  such  as  are 
poflittve  and  express  the  facts  on  which  it  depends 
and  not  argumentative.  Brown  v.  Keene,  88  U.  8. 
6  Pet  112  (8  L.  ed.  885)-oiting  Bingham  v.  Oabbot,  8 
U.  S.  8  Dall.  19, 882  (1  L.  ed.  4^,  646);  Aberorombie  v. 
Dupuls,  5  U.  S.  1  Cranch,  848  (2  L.  ed.  120);  Wood  v. 
Wagnon,  6  U.  S.  2  Cranch,  0  (2  L.  ed.  191):  Cspron 
V.  Van  Noorden,  6  U.  S.  2  Cranch,  126  (2  L.  ed.  229). 

It  should  point  out  what  the  question  is,  and  how 
and  where  it  wUl  arise.  Trafton  v.  Nougues,  4 
8awy.  178. 

If  a  petition  be  defective,  it  may  be  amended,  as 
a  matter  of  right;  and  if  not  verified,  a  verified  pe- 
tition may  be  filed*  Delaware  R.  Constr.  Co.  v.  Dav- 
enport &  St.  P.  B.  Oa  46  Iowa,  406;  Uouser  v.  Clay- 
ton, 8  Woods,  278. 

When  filed  it  cannot  be  contradicted  or  contro- 
verted. '  Stewart  v.  Mordeoai,  40  Ga.  L 

AjBMaoit  forremovaL 

Under  section  2,  Act  of  1887,  a  mere  formal  affida- 
vit by  the  defendant  that  he  believes  that  he  can- 
not obtain  Justice  because  of  prejudice  or  local  in- 
finenoe  is  not  sufficient;  but  thie  fact  that  such  prej- 
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udlce  or  local  influence  exists  must  be  shown  to 
the  circuit  court  by  oral  testimony  or  by  affidavit. 
Short  V.  Chicago,  M.  &  St  P.  R.  Co.  83  E^ed.  Rep.  114. 

The  affidavit  must  be  in  substantial  accordance 
with  the  words  of  the  statute.  Baltimore,  P.  ft  C 
B.  Co.  V.  New  Albany  ft  8.  R.  Co.  58  Ind.  607.  See 
Bowen  v.  Chase,  7  Blatchf .  256;  Desty,  Bem.  Causes, 
101. 

But  it  is  not  generally  necessary  to  state  the  rea- 
sons or  facts  showing  the  local  prejudice  or  influ- 
ence. Sands  v.  Smith,  1  Dill.  268,  note;  Meadow 
Valley  Mln.  Co.  v.  Dodds,  7  Nev.  148;  Qulgley  v. 
Cent  Paa  B.  Co.  11  Nev.  86a 

An  affidavit  **to  the  best  of  his  knowledge  and  ho- 
lier* is  sufficient.  Stoker  v.  Leavenworth,  7  La.  300; 
De  Camp  v.  N.  J.  Mut.  L.  Ins.  Co.  2  Sweeney,  4B1. 

That  he  had  reason  to  believe,  and  did  believe, 
that  by  reason  of  prejudice  and  local  influence  he 
would  not  be  able  to  obtain  Justice  in  that  forum 
is  sufficient.  Short  v.  Chicago,  M.  ft  St.  P.  B.  Co. 
gupra. 

It  is  sufficient  that  defendants  have  made  oath 
that  they  so  believe,  without  setting  forth  the  facts 
or  circumstances  on  which  such  belief  is  founded. 
Meadow  Valley  Min.  Co.  v.  Dodds,  supra.  See  also 
Bowen^.  Chase,  mtpra;  Flsk  v.  Henarle,  82  Fed.  Bep. 
421. 

But  if  made  on  his  belief  alone,  it  is  Insufficient. 
Cooper  V.  Condon,  16  Kan.  972;  Tunstall  v.  Madison 
Parish,  80  La.  Ann.  471;  Baltimore,  P.  ft  G.  B.  Co.  v. 
New  Albany  ft  S.  R.  Co.  63  Ind.  697. 

The  reason  why  the  party  applying  does  not  make 
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Under  the  laws  of  I'ennessee  process  issued 
upon  a  suit  instituted  must  be  executed  at  least 
five  days  before  the  time  for  the  meeting  of 
the  court,  so  as  to  be  issuable  at  that  term.  If 
such  process  be  eyecuted  at  a  later  day  it  is  not 
is^uaUe  until  the  next  succeeding  term. 

The  suit  for  |10,006  did  not  begin  until  the 
last  day  of  the  August  Term,  1888,  of  the  court; 
and  the  suit,  according  to  the  letter  and  spirit 
'of  the  Act  of  1887,  would  not  be  returnable  at 
the  shortest  before  the  next  term  of  the  court, 
and  defendant's  petition  was  filed  before  that 
time.  In  general  phrase,  and  in  most  respects, 
the  aiQendment  increasing  the  damages  did  not 
create  a  new  suit;  but  so  tar  as  the  Jurisdiction 
of  this  court  is  concerned  it  was  new,  and  a 
liberal  interpretation  will  be  allowed  to  prevent 
the  flagrant  and  intentional  defeat  of  its  Juris- 
diction. "If  the  defendant  have  a  right  to  the 
removal,  he  cannot  be  deprived  of  it  by  the  al- 
lowance by  the  state  court  of  an  amendment 
reducing  the  sum  claimed  after  the  right  of  re- 
moval IB  complete."  Speer,  Bern.  Causes,  81; 
Kav<nm  v.  Martin,  66  U.  8.  16  How.  198  [14 
L.  ed.  660]. 

This  being  true,  is  not  the  converse  of  the 
proposition  true;  that  is,  that  a  person  not  en- 
titled to  a  removal,  who  becomes  entitled  to  it, 
so  far  as  the  lurisdictional  amount  is  concerned, 
by  reason  of  an  amendment  allowed  by  the 
state  court  after  the  time  had  elapsed  within 
which  bis  removal  of  the  suit  might  have  been 
made,  shall  not  be  deprived  of  his  right  to  re- 
move the  suit? 

The  reasons  why  the  removal  of  the  cause 
•hould  not  be  defeated  in  one  «ase  appiv  with 
equal  cogency  to  the  other.  Had  the  defend- 
ant filed  Us  petition  and  bond  for  removal  the 
moment  after  the  amendment  was  made  in- 
creasing Uie  damages  claimed,  his  attitude  in 


the  case  would  have  Ix^en  in  no  wise  chang^ 
from  that  which  it  occupies.  But  suppose  the 
position  taken  in  refi;ard  to  the  removal  ordered 
by  the  state  court  be  wron^.  how  stands  the 
case  with  regard  to  tLeapplfcation  made  to  this 
court  for  removal  on  account  of  local  prejudice 
or  influence? 

In  Lookout  Mountain  Railroad  Company  r. 
Houston,  82  Fed.  Rep.  711,  in  which  there  was 
an  application  for  removal  because  of  local 
prejufiice  or  influence,  it  was  held  that  an  ap- 
plication in  such  a  case  must  be  filed  at  the  re- 
turn term  of  the  cause,  or  before.  If  that  be 
correct,  the  application  in  this  suit  would  be  in 
time,  if  the  positions  assumed  upon  the  first 
ground  of  removal  be  tenable. 

The  weiffht  of  opinion,  however,  so  far  as 
cases  have  been  adjudged,  is  that  such  removal 
may  be  made  at  any  time  before  the  finaJ  hear- 
ing of  the  case.  Judge  Deady,  an  excellent 
authority,  so  holds  in  itsk  v.  Henarie,  82  Fed. 
Rep.  417.  And  so  does  that  eminent  jurist, 
Ju<^  Jackson,  of  this  circuit,  in  Whmn  v. 
Nett  Fork  Railroad  Company,  86  Fed.  Rep. 
841^866. 

A  veiT  able,  dear  and  well  considered  opin- 
ion has  been  rendered  bv  him  in  this  case;  and 
the  case  decided  by  Judge  Jackson  is  identical 
with  the  casein  hand  in  most  of  the  points  of 
contention  raised  for  determination.  The  opin- 
ion of  the  Circuit  Judse  will  be  accepted  as  the 
law  of  this  case,  not  only  because  of  the  author- 
ity of  the  decision  as  a  Judicial  exposition,  but 
also  for  the  sake  of  the  harmonj  and  agree- 
ment that  should  prevail,  if  practicable,  in  the 
administration  of  the  law  by  different  Judges 
presiding  over  the  same  court 

In  passing,  it  may  be  observed  that  the  words 
"local  prejudice  or  influence"  are  used.  They 
are  connected  disjunctively.    If  there  be  local 


the  affidavit  should  be  irlven.   Cooper  v.  Gondon, 
16  Kan.  578. 

But  that  **Plalntiff  had  reason  to  and  does  believe 
that  from  prejudice  he  will  not  be  able  to  obtain 
Justloe  in  the  state  court,"  is  not  sufficient  without 
ifacts  showingr  the  reasonableness  of  his  belief. 
•Sands  v.  Smith,  1  DUL  2M,  note;  Qoodrlch  v.  Hun- 
ton,  29  La.  Ann.  872. 

The  omission  of  the  words  '^nd  does  believe**  Is 
fataL  Baltimore,  P.  &  a  B.  Go.  v.  New  Albany  & 
0w  B.  Go.  68  Ind.  e07. 

By  whom  to  he  made. 

Under  the  prejudice  and  local  influence  clau8e,the 
affidavit  in  the  case  of  a  petition  for  removal  by  a 
natural  person  must  be  made  by  the  party  In  ques- 
tion. A  removal  cannot  be  had  upon  an  affidavit 
made  by  his  attorney,  agent  or  any  other  person  on 
his  behalf.    Duff  v.  Duff,  81  Fed.  Rep.  772. 

The  want  of  an  affidavit  appearing  on  the  face  of 
the  record,  the  mere  filing  of  a  petition  and  affida- 
vit of  some  person,  other  than  the  party,  does  not 
work  a  removal  under  the  statute.    Ibid. 

It  may  be  made  by  an  agent  or  attorney.  Dennis 
V.  Alachua  Go.  8  Woods,  688;  Kaln  v.  Texas  Pao.  R. 
Go.  82  Int.  Bev.  Bee.  4ft,  8  Genu  L.  J.  12;  eontrOt  MU- 
ler  V.  Finn,  1  Neb.  261 

When  the  petitioner  is  a  corporation,  the  petition 
may  be  signed,  and  the  affidavit  be  made  by  some 
person  authorized  to  represent  the  corporation. 
But  the  authority  of  any  person  assuming  to  rep- 
resent It  must  appear.  MeJione  v.  Manchester  ft  L. 
R  Gorp.  11 1  Mnsd.  75;  Duff  v.  Duff,  suprau 
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How  taken  and  eeriifUd. 

Tlie  affidavit  must  be  taken  and  certtfled  In  ac- 
cordance with  the  laws  of  the  State,  and  must  be  au- 
thenticated according  to  such  laws.  Bowen  v. 
Ghase,  7  Bhitchf .  266;  Florance  v.  Butler,  0  Abb.  Pr. 
N.S.  68. 

And  if  out  of  the  State  by  a  conlmissloner,  it  must 
be  certified  to  by  the  Seoietary  of  the  State.  Flor- 
ance V.  Butler,  supra. 

The  affidavit  may  be  filed  in  the  state  court,  and 
a  certified  copy  thereof  sent  up  to  the  circuit  court. 
Short  V.  Ghicago,  IL  &  St.  P.  B.  Go.  88  Fed.  Bep.  Ill 

Praetieeand  procedure  In  efreuU  eourU 
The  Act  of  1807  Invests  the  drouit  court  with  ju- 
risdiction to  determine  thesult,  although  that  court 
could  not  have  taken  original  ooarnisauce  of  tha 
ca8&    Oaines  v.  Fuentes,  92XJ.  S.  10  (88  L.  ed.  62i«. 

The  provision  of  the  Act  of  1887,  authorising  tbe 
court  to  examine  under  the  truth  of  an  affidavit  for 
removal  of  a  case  from  a  state  court,  applies  only 
to  cases  removed  before  the  passage  of  said  Act  on 
the  application  of  the  plaintiff;  otherwise,  such  af- 
fidavit being  only  a  condition  imposed  on  the  party 
seeking  the  removal,  it  cannot  be  questioned  or 
contradicted;  nor  is  it  necessary  that  the  affiant 
should  state  the  grounds  of  his  belief.  Flsk  v.  Hen- 
arie, 82  Fed.  Rep.  417.        • 

Tbe  Act  of  1887  does  not  change  the  practice  as  it 
formerly  existed,  so  far  as  concerns  defendants 
seeking  to  remove  from  state  to  federal  courts  on 
the  ground  of  preju'lice  or  local  influence.  It  is  the 
duty  of  the  circuit  court,  on  the  application  of  the 
other  party,  to  examine  into  the  truth  of  the  alHaa- 
vlt.    Hills  V.  Bichmond  ft  D.  R.  Go.  88  Fed.  Bep.  8L 
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prejadice,  the  catue  may  be  removed,  or  if  do 
local  prejudice  exists,  and  there  be  local  influ- 
ence so  powerful  and  operative  as  to  prevent 
the  defendant  from  obtaining  justice,  he  may 
remove.  If  there  be  prejudice  against  the  de- 
fendant, or  if  the  influence  and  power  of  the 
plaintiff  or  any  other  local  influence  dominate 
the  public  mind  at  the  place  where  the  suit  is 
instituted,  so  that  he  cannot  have  justice,  the 
cause  may  be  removed. 

The  fourth  clause  of  section  2,  Act  of  March 
8, 1887,  is  wide  reaching  in  its  changes  of  the 
law  previously  existing.  It  enlarges  its  scope 
in  almost  every  direction  but  one.  It  does  not 
allow  a  plaintiff  to  remove  his  suit  It  em- 
braces all  controversies  between  citizens  of  dif- 
ferent States  without  regard  to  amount  It 
permits  or  authorizes  removal,  though  some  of 
the  defendants  may  be  residents,  or  citizens 
rather,  of  the  State  in  which  the  plaintiff  re- 
sides. Any  defendant,  being  a  nonresident, 
may  remove  the  suit  "It  extends  to  all  con- 
troversies, without  regard  to  amount;  to  all 
suits,  whether  they  can  be  estimated  in  dollars 
and  cents."  Speer,  Rem.  Causes,  62;  Fates 
T.  Chicago,  M,  d  8t.  P.  R.  Co.  82  Fed.  Rep. 
678;  Whdan  v.  New  York,  L,  E,  d  W.  R.  Co, 
tumra. 

The  Act  under  consideration  provides  for  the 
removal  of  the  cause  by  this  court,  instead  of 
by  the  state  court.  It  must  be  made  to  appear 
to  this  court  that  the  cause  is  removable,  and 
it  removes  it  How  it  shall  be  made  to  appear 
that  it  is  removable  is,  to  some  extent,  an  un- 
settled question. 

In  Start  v.  Chicago,  M.  d  8t,  P.  Bailtoan 
Company,9S¥ed,  Rep.  114,  Judge  Brewer  held 
that  a  petition  and  affidavit  such  as  have  been 
filed  by  the  defendant  in  this  case  are  not  such 
steps  as  will  authorize  a  removal;  that  it  must 
appear  to  the  court  in  some  method  that  may 
enable  it  to  determine  the  fact  as  to  whether 
there  is  prejudice.  If  this  be  a  correct  decision 
of  the  law,  this  case  should  not  be  removed. 

llie  decision  of  Judge  Jackson, in  the  Whdan 
Case,  eupra,  however,  makes  a  different  deter- 
mination; and  his  conclusions  have  been  reach- 
ed after  a  wide  ranee  of  examination,  and  after 
deliberate  and  careful  consideration,  and  it  has 


already  been  announced  thkathis  opinion  will 
be  followed  in  this  case.  Judge  Jackson 
says: 

"In  conferring  upon  the  Circuit  Court  of  the 
United  States  the  authority  to  act  upon  the  ap- 
plication for  removal  of  suits  from  state  courts. 
Congress  certainly  never  intended  to  make  the 
question  as  to  the  existence  or  nonexistence  of 
prejadice  or  local  influence,  which  would  pre- 
vent a  nonresident  citizen  defendant  from  ob- 
taining justice  in  the  local  courts,  a  jurisdic- 
tional fact,  such  as  would  entitle  the  side  oppos- 
ing the  removal  to  dispute  its  truth  and  put  the 
matter  in  issue  for  formal  trial."  85  Fed.  Rep. 
862. 

In  the  same  connection  it  is  held  that  a  peti- 
tion and  affidavit  such  as  have  been  made  in 
this  case  made  it  appear  that  the  cause  should 
be  removed.  This  decision  on  this  point  con- 
curs with  that  of  Judge  Deadv  in  Fuk  v.  Men- 
arie,  82  Fed.  Rep.  417-421,  aTnd  is  sustained  in 
Speer  on  Removal  of  Cau8es,68.  Judge  Sweit  in 
his  work  on  Removals  under  the  Act  of  March 
8,  1887.  pa^  62,  says: 

"It  is  quite  pcNssible  that  in  this  far  reaching 
statute  Congress  intended  to  correct  the  mi^ 
chief  pointed  out  hi  Kurtz  v.  Moffitt,  115  U.  S. 
498  [2»  L.  ed.  4601.  There  it  was  held  that  be- 
fore  the  suit  could  be  removed  it  must  have  the 
money  value  fixed  by  the  statute.  Now,  if 
local  prejadice  is  a  ground  of  removal  from  the 
local  court  in  any  controversy  between  citizens 
of  different  States,  there  is  no  reason  why  it 
should  not  have  the  same  effect  in  all  controver- 
sies. Undeniablv  there  is  often  much  local  ex- 
citement and  prejudice  on  the  trial  of  proceed- 
ings for  divorce,  habeas  corpus,  or  other  suits 
where  the  matter  in  dispute  cannot  be  estimated 
and  ascertained  in  money.  The  federal  courts 
are  not  courts  where  nonresidents  have  an  un- 
due advantage,  and  it  is  no  injustice  to  residents 
to  require  them  to  litigate  therein  tbeir  oontro- 
versies  with  citizens  of  other  States." 

If  this  suit  has  not  already,  been  removed  to 
this  court  by  the  order  made  by  the  state  court, 
it  should  be  removed  under  the  application  to 
this  court. 

The  order  for  removalis  made,  andplairUifs 
motion  to  remand  is  overruled* 
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Charles  R  MONROE  ft  Co. 

Edward  J.  HANNAN  et  al„  Apple. 
{ Maokey ) 

A  lien  in  fttTor  of  'the  eontraotor*  sub- 

oontractor,  material  man,  etc.,**  under  the  Act  of 
OongresB  of  1884,  chapter  148,*  relatin«r  to  the  Dis- 


trtot  of  Oolambla«  does  not  extend  to  a  subcon- 
traotor  under  a  suboontraotor. 

(April  8, 1880 J 

APPEAL  by  defendants,  from  an  order  of 
the  Special  Term  of  the  Sui>reme  Court 
(Cox,  J,),  refusing  to  dismiss  the  bill,  and  from 


^The  section  of  the  Act  fff  vinar  a  meohanlos*  Uen 
In  the  Dlstrlot  of  Ctolumbia  wmoh  designates  the 
parties  entitled  thereto  is  as  follows: 

Be  It  enaete<L  Bv  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Oon- 
gresB  assembled.  That  evory  bulldimr  hereafter 
erected  or  repaired  by  the  owner  or  his  agent  in 
the  District  of  Columbia,  and  the  lot  or  lots  of 
ground  of  the  owner  upon  which  the  same  is  being 
erected  or  repaired,  shall  be  subject  to  a  lien  in 
favor  of  the  contractor,  subcon&actor,  material 
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man,  journeyman  and  laborer  respectively  for  the 
payment  for  work  done  or  materlaJB  contracted  fur 
or  furnished  for  or  about  the  erection,  construc- 
tion or  repairing  of  such  building,  and  also  for  any 
engine,  machinery  or  other  thing  placed  m  said 
bimding  or  connected  therewith  so  as  to  be  a  fix- 
ture; Provided^  That  the  person  claiming  the  lien 
shall  file  the  notice  prescribed  in  the  second  section 
of  this  Act;  Proolcred,  further.  That  the  said  Uen 
shall  not  exceed  or  be  enforced  for  a  gnsater  sum 
than  the  amount  of  the  original  contract  for  the 
erection  or  repair  of  said  building  or  buildings. 


600 


DiBTBiLT  OF  Columbia  Svfbumb  Coubt. 


n  decree  for  plaititilTs  in  a  suit  in  equity  to  en- 
force a  mechanics'  lien.    BiU  dismtssea. 

The  facts  are  fully  stated  in  the  opinion. 

Before  Hagner^James  and  Bradley,  •//. 

Mr.  Samuel  Maddox,  for  defendants,  ap- 
pellants: 

The  Law  of  Illinois,  1869,  provides  that 
every  subcontractor,  mechanic,  workman,  or 
other  person  who  shall,  in  conformity  with  the 
terms  of  the  contract  between  the  owner  of 
the  land  and  the  original  contractor,  perform 
any  labor  or  furnish  any  material  in  building 
the  house,  etc.,  shall  have  a  lien  for  the  value 
of  the  work  or  material. 

The  laborer  employed  under  a  subcontractor 
is  not  protected  by  this  statute. 

Rothgerber  v.  Dupuy,  64  111.  453. 

This  law  does  not  extend  the  lien  of  me- 
chanics and  material  men  beyond  the  first  sub- 
contractor. 

Ahern  v.  Ewm,  66  111.  125. 

The  ^arty  furnishing  materials  to  a  subcon- 
tractor is  not  entitled  to  a  lien. 

NewhaU  v.  Kastens,  70  111.  156;  Smith  Bridge 
Co,  V.  LauiitiUe,  N.  A,  A  St.  L,  B.  Co,  72  111. 
606. 

In  Wisconsin,  where  the  law  is  very  similar, 
a  like  construction  was  given  to  it 

Kirby  v.  McOarrv,  16  Wis.  63. 

Under  the  law  of  Pennsylvania  it  has  been 
uniformly  held  that  there  must  be  privity  be- 
tween the  owner  and  the  subcontractor  to  en- 
able the  latter  to  charge  the  buildinfl^  with  the 
lien  for  the  lumber  he  purchases  of  others  in 
order  to  fill  his  own  contract 

Duff  V.  Bbffinan,  63  Pa.  191. 

Materials  furnished  a  subcontractor  will  not 
give  a  lien. 

Harlan  v.  Band,  27  Pa.  611;  Smith  v.  Stokes, 
10  W.  N.  0.  6. 

A  late  law  of  that  State,  intended  to  ex- 
tend the  provisions  of  the  Laws  of  1886  and 
1845  BO  as  to  give  a  right  of  lien  to  the  con- 
tractors and  employes  under  a  subcontractor 
has  leoently  been  declared  unconsdtutional 
and  void. 

TituiviUe  Iron  Works  v.  Keystone  Oil  Co,  122 
Pa.  627,  1  L.  R.  A.  861.  22  W.  N.  C.  485. 

Messrs,  James  Hoban  and  Woodbnrj^ 
Wheeler*  for  C.  R.  Monroe  &  Co.,  appellees: 

The  Lien  Law  gave  Monroe  &  Company  a 
right  to  furnish  the  bricks  and  to  be  paid  for 
them  the  amount  as  ascertained  by  the  court. 

Spalding  v.  Do^e  (D.  C),  16  Washington 
Law  Rep.  — ,  11  Cent  Rep.  715. 

The  law  is  liberally  construed  in  favor  of 
the  lienor. 

Flagstaff  S,  Min,  Co,  v.  CulUnM,  104  U.  8. 
176  (26  L.  ed.  704). 

The  defendants  having  filed  a  bond  under 
the  statute  and  obtained  a  release  of  their  prop- 
erty are  estopped  from  questioning  the  consti- 
tutionality 01  the  law. 

DanieU  v.  Tearney,  102  U.  8.  415  (26  L.  ed. 
187);  U.  S.  V.  Hudson,  77  U.  8.  10  Wall.  895 
(19  L.  ed.  987);  Phila.,  W,  d:  B,  R  Co.  v. 
HoioarJ,  54  U.  8.  18  How.  807  (14  L.  ed.  157). 

Monroe's  liability  is  to  be  strictly  construed. 

MeMicken  v.  Webb,  47  U.  8.  6  How.  292  (12 
L.  ed.  448);  Miller  v.  Stewart,  22  U.  8.  9  Wheat 
680  (6L.  ed.  189);  Sprigg  v.  Bank  of  Mt.  Pleas- 
ant, 80  U.  8.  14  Pet  201  (10  L.  ed.  419). 
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Even  if  liable  beyond  the  terms  of  the  bond, 
the  change  in  the  contract  released  him. 

Martin  v.  Thomas,  65  U.  8.  24  How.  815  (16 
L.  ed.  689);  Beese  v.  U.  S,  76  U.  8.  9  Wall.  It 
(19  L.  ed.  541);  89  Minn.  489. 

In  no  event  could  Monroe  be  liable  beyond 
the  penalty  of  the  bond,  viz.,  $500. 

McOiU  V.  Bank  ofV,S,26  U.  8.  12  Wheat 
511  (6  L.  ed.  711);  Humphreys  v.  Leggett,  50  U. 
8.  9  How.  297  (18  L.  ed.  145). 


mvf  J.,  delivered  the  opinion  of  the 
court: 

This  bill  was  filed  by  C.  R.  Monroe  &Co.  to 
enforce  a  mechanics'  lien  against  Edward  J. 
Hannan.  Hannan,  the  proprietor  of  sundry 
lots,  in  February,  1888,  entered  into  a  contract 
with  Gkxxlwin  under  which  the  latter  under- 
took to  build  eleven  houses  on  these  lots  for 
$18,688.  In  the  same  month  Ward  &  Mocka- 
bee  made  an  o£Fer  to  Gk>odwin  to  do  the  brick 
work  under  his  contract  on  the  buildings,  in 
these  words: 

''Mr.  Gk>odwin:  We  will  agree  to  furnish 
material  and  to  build  and  complete  the  brick 
work  on  eleven  houses  on  the  corner  of  Tenth 
and  G.  Streets,  southeast,  according  to  plans 
and  specifications,  for  $4,481.  Wards  Mocka- 
bee. 

Gkx)dwin,  not  being  acquainted  with  these 
parties,  required  them  to  execute  a  bond  to  se- 
cure the  owner;  and  on  the  15th  of  February 
Ward  &  Mockabee  entered  into  a  bond  with 
Monroe,  one  of  the  plaintiffs,  as  their  surety, 
with  this  condition: 

"Whereas,  the  said  Ward  &  Mockabee  on  the 
15th  day  of  February,  1888,  have  agreed  to 
build  all  the  brick  work  on  eleven  houses  on 
the  comer  of  Tenth  and  G  Streets,  southeast,  in 
Washington,  D.  C,  for  the  sum  of  $4^1  in  a 
complete  and  workmanlike  manner;  Now,  if 
the  said  Ward  &  Mockabee  shall  well  and  truly 
keep  and  perform  all  and  each  of  the  covenants 
herein  contained,  then  this  obligation  to  be  null 
and  void;  otherwise,  to  be  and  remain  in  full 
force,  effect  and  virtue  in  law." 

The  buildings  were  commenced,  and  the 
work  proceed^  until  early  in  April,  when 
some  differences  about  payment  occurring  be- 
tween Hannan  and  Ward  A  Mockabee,  the 
latter,  according  to  Hannan's  statement,  de- 
clared they  had  abandoned  the  Job  and  pro- 
ceeded to  tear  down  the  scaffolding  and  throw 
down  the  ladders. 

Hannan  appeared  on  the  ground  and  asked 
for  an  explanation  of  their  conduct;  whereupon 
Ward  declared  they  did  not  intend  to  do  an- 
other particle  of  work  there;  and  he  was  actp 
ually  engaged  in  throwing  down  the  poles,  etc., 
when  Hannan  interf erea  and  Ward  was  then 
put  off  the  buildings. 

Hannan  further  testified  that  he  went  at 
once  and  informed  Monroe  that  Ward  A 
Mockabee  had  thrown  up  the  contract,  and 
called  upon  him  as  surety  in  the  bond  to  com- 
plete the  building;  and  declared  that  in  default 
he  would  hold  hun  on  the  bond. 

Monroe  &  Co.  had  previously  made  a  sub- 
contract wiUi  Ward  «&  Alockabee  to  supply  aU 
the  brick  which  were  to  be  placed  in  the  build- 
ings, and  had  furnished  a  considerable  amount 
up  to  that  time.    After  Hannan's  visit  Monroe 
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went  to  the  bufldinss  and  auumed  charge  of 
them,  and  placed  O'Neal,  who  had  been  the 
foreman  of  \7ard  &  Mockabee,  in  control  of 
the  work.  The  houses  were  finished  in  due 
course  of  time;  payments  for  bricks  being 
made  to  Monroe  during  the  progress  of  the 
work,  of  considerable  amounts  by  Goodwin, 
•ad  aJao  by  Hannan. 

Many  of  these  aUesations  of  Hannan  «re 
controverted  by  the  pluntiifs.  They  deny  that 
they  yoluntarily  abandoned  the  work,  but  insist 
that  Hannan  wrongfully  discharged  them. 
They  also  insist  that  Monroe  completed  the 
work  under  a  special  employment  by  Hannan. 
after  Ward  &Mockabee  left  the  buildings,  and 
not  in  his  character  as  surety  on  the  bond. 
There  Is  a  considerable  mass  of  testimony  on 
these  points,  but  we  haye  no  hesitation  in  sav- 
ing that  the  weight  of  the  eyidence  is  decidedly 
in  support  of  the  statement  of  Hannan  upon 
«ach  of  the  controverted  points. 

After  the  work  was  completed  the  complain- 
ants made  out  their  bill  for  |1,184.86  as  the 
balance  due  them,  after  giving  the  proper 
credits;  with  the  heading  "Ward  &  Mockaoee 
to  C.  R.  Monroe  A  Go.,  Dr./*  and  Monroe  & 
Co.  brought  suit  upon  the  account  and  recov- 
ered a  Judgment  against  Ward  A  Mockabee  for 
this  amount.  Hannan  alleged  in  his  answer 
that  he  had  paid  all  of  the  |4,481,  stipulated  to 
be  paid  for  all  the  brick  work,  excepting  the 
fium  of  (200.  Afterwards  he  said  that  on  a 
recast  of  the  account  it  appeared  he  owed  but 
188,  and  that  amount  he  then  deposited  in 
court.  At  a  later  period,  after  he  and  Good- 
win had  re-examined  tne  accounts,  it  was  tes- 
tified that  onl^  $S8  was  due. 

But  it  18  plainly  proved  that  Hannan  has  paid 
«11  of  the  |4,481  except  a  small  sum,  and  that 
DO  such  amount  as  $1,184  remains  unpaid  by 
him  on  the  contract  with  Ward  &  Mockabee. 

If  Hannan  were  decreed  to  pay  the  complain- 
ants' daim,  it  would  not  be  because  be  has  not 
paid  all  he  contracted  to  pay,  and  the  full  value 
of  the  work,  but  because  the  claimants  have 
aecured  a  legal  advantage  by  force  of  the  stat- 
ute, that  would  compel  him  to  pay  again  a  part 
of  what  he  has  once  paid. 

The  bill  presents  the  important  question 
whether  the  subcontractors  under  subcontract- 
ors have  the  right  to  invoke  the  provisions  of 
the  Act  of  1884,  which  gives  a  lien  upon  the 
property  of  the  house  owner  to  the  contractor, 
subcontractors,  material  man,  journeymen  and 
laborers,  for  work  done  and  materials  fur- 
nished. 

It  is  one  that  concerns  a  large  class  of  people 
in  this  community,  and  its  proper  decision  is  a 
matter  of  general  interest.  No  such  claim 
cotdd  have  been  entertained  in  this  District, 

Erior  to  the  passage  of  the  Act  of  1884,  although 
iwB  to  secure  mechanics'  liens  have  been  in 
operation  here  for  a  longer  time  perhaps  than 
in  any  other  jurisdiction. 

Mr.  Sergeant  in  his  work  on  Mechanics'  Liens, 
claims  t{iat  the  earliest  legislation  in  this  coun- 
try or  in  England,  securing  a  lien  to  mechanics, 
was  the  Pennsylvania  Law  of  1806.  But  the 
Maryland  Act  of  1701,  chapter  45,  designed  to 
apply  to  the  future  federal  city,  in  the  Territory 
of  Columbia,  as  it  was  then  called,  allowed  a 
lien  for  work  on  houses  in  Washington  to  be 
performed  under  a  written  contract  with  the 
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owner,  by  bricklayers,  carpenters,  joiners  or 
other  workingmen,  fifteen  years  before  the 
Pennsylvania  Law.  But  that  Act  only  pro- 
tected those  who  had  made  written  contracts 
directly  with  the  land  owner. 

In  1883  Con^ss  passed  a  law  which  was  al- 
most identical  m  terms  with  the  Pennsylvania 
Acte  of  1806  and  180a  But  those  AcU  were 
uniformly  construed  by  the  courts  of  that  State 
as  not  embracing  the  case  of  a  subcontractor; 
and  the  Act  of  1888  could  admit  of  no  wider 
construction.  Indeed,  it  received  a  still  nar- 
rower interpretation  by  the  Supreme  Court  in 
the  case  of  Winder  v.  OaldweU,  66  U.  8.  14 
How.  484  [14  L.  ed.  487]. 

The  Act  enumerated  the  classes  of  persons 
who  should  bave  the  benefit  of  the  lien;  and 
although  in  one  part  of  the  Act  the  word  earn- 
tractor  is  mentioned,  yet,  as  this  word  did  not 
appear  in  that  enumeration,  it  was  held  that  a 
contractor  was  excluded  from  its  benefits. 

Then  came  the  Act  of  1867,  which  consti- 
tuted the  whole  of  chapter  20  of  the  Revised 
Statutes  relating  to  the  District  of  Columbia, 
excepting  the  last  two  sections,  which  are  taken 
from  the  Act  of  1870.  Under  neither  of  these 
Acts  had  the  subcontractor  any  lien.  By  the 
Act  of  1870  the  word  tubeontraeior  was  in- 
troduced for  the  first  time  into  our  law;  but 
that  Act  only  gave  to  the  subcontractor  the 
right  to  claim  from  the  owner  after  due  notice 
the  value  of  services  rendered;  but  gave  no  lien 
against  the  property. 

The  Act  of  1884,  chapter  148,  for  the  first 
time  gave  a  lien  to  the  subcontractor. 

The  first  section  of  this  Act  declares  "  That 
every  building  hereafter  erected  or  repaired  by 
the  owner,  or  his  agent  in  the  District  of  Colum- 
bia, and  the  lot  or  lots  of  ground  of  the  owner 
upon  which  the  same  is  being  erected  or  re- 
paired, shall  be  subject  to  a  lien  in  favor  of  the 
contractor,  subcontractor,  material  man,  jour* 
neyman  and  laborer  respectively;  for  the  pay- 
ment for  work  or  materials  contracted  for  or 
about  the  erection,  construction  or  repairing 
of  such  building,  and  also  for  any  engine, 
machinery  or  other  thin^  placed  in  said  build- 
ing or  connected  therewith,  so  as  to  be  a  fix- 
ture, etc. ;  Provided,  The  person  claiming  the 
lien  shall  file  the  notice  prescribed  by  the  sec- 
ond section  of  the  Act;  and  Providsd,  further, 
That  the  lien  shall  not  exceed  or  be  enforced  for 
a  greater  sum  than  the  amount  of  the  original 
contract  for  the  erection  or  repair  of  said  build- 
ing or  buildings. " 

The  12th  section  declares  "  That  any  person 
who  shall  furnish,  at  the  request  of  the  owner 
or  his  agent,  materials  to  do  any  work  on,  or 
labor  in,  filling  up  anv  lot  or  in  erecting  or 
constructing  any  wharf  thereon,  etc.,  shall  be 
entitled  to  enforce  a  lien  therefor  upon  the  lots 
or  wharves." 

And  the  13th  section  provides  that  any  me- 
chanic or  artisan  who  sluill  make,  alter  or  re- 
pair any  article  of  personal  property,  at  the  re- 
quest of  the  owner,  shall  have  a  lien  thereon  for 
his  just  and  reasonable  charges,  for  his  work 
done  and  materials  furnished,  etc. 

The  only  persons  protected  by  the  last  two 
sections  are  such  as  deal  directly  with  the  own- 
er or  his  agent;  of  course  no  suocontractor  not 
directly  in  privi^  with  the  owner  could  daim 
any  b^efit  of  their  provisions. 
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If  we  are  tocoxkstrae  this  word  subcontractor 
in  the  first  section  as  including  the  first  sub- 
contractor under  a  subcontractor,  wbich  is  the 
position  held  by  Monroe  &  Co.,  there  can  bene 
legal  reason  why  we  must  not  eo  still  further 
aud  include  a  subcontractor  under  the  subcon- 
tractor; for  such  subcontractor  in  the  second 
degree  is  stUl  a  "subcontractor,"  although  a 
more  remote  one;  and  the  same  reasoning 
would  give  a  similar  lien  to  the  subcontractor 
in  the  third,  or  still  more  remote,  degree. 

The  Act  of  1870  placed  the  "  subcontractor" 
in  association  with  the  journeymen,  laborers 
and  material  men,  as  constituting  the  classes 
who  were  thereby  authorized  to  maintain  an 
action  against  the  owner.  The  same  enumera- 
tion of  classes,  is  adopted  in  tha  Act  of  1884; 
and  it  would  seem  as  tnough  the  lawgiver  had 
taken  the  Act  of  1870  as  hu  guide,  and  intend- 
ed to  include  only  the  same  daases  of  persons 
who  bad  been  comprehended  in  that  Act;  while 
enlarging  the  privilege  aliaidy  given  them  by 
that  Act,  so  as  to  give  them  also  a  lien  against 
the  property  of  the  owner;  and  we  think  Con- 
gress has  by  the  Act  of  1864  only  enlarged  the 
rights  previously  nven  by  the  Act  of  1870;  and 
has  not  added  to  the  number  of  the  classes  to 
be  benefited  by  the  new  law. 

We  must  assume  that  Congress  was  aware 
of  the  course  of  the  prior  adjudications,  which 
had  consistently  excluded  the  claims  of  any 
class  of  employ^  not  distinctly  included  in  the 
enumerations  m  the  different  statutes.  Espec- 
ially was  this  the  case  in  Pennsylvania,  the 
decisions  in  which  State  were  cited  with  ap- 
proval by  Mr,  JuiUce  Grier  in  14  Howard. 

In  that  State  it  had  been  repeatedly  decided 
that  a  subcontractor  had  no  lien  under  the 
statute  which  save  the  rigfit  to  a  contractor, 
although  a  subcontractor  is  in  fact  a  "con- 
tractor," in  the  largest  sense  of  the  term,  quite 
as  much  as  the  suocontractor  of  a  subcontrac- 
tor is  the  "  subcontractor "  referred  to  in  the 
Act  of  1884.  Nevertheless,  courts  refused  to 
recognize  claims  of  the  subcontractor,  because 
that  class  was  not  distinctly  enumerated  in  the 
statute. 

In  view  of  these  uniform  rulings,  if  Congress 
had  intended  to  add  a  new  class,  or  to  change 
the  rule  of  construction  thus  uniformly  placed 
upon  such  laws,  it  seems  highly  probable  it 
would  have  taken  care  to  manifest  its  purpose 
by  some  unequivocal  language. 

We  think  this  construction  is  supported  by 
reason  as  well  as  authority. 

The  establishment  of  a  claim  aeainst  a  per- 
son who  had  made  no  contract  with  the  claim- 
ant is  a  very  unusual  stretch  of  power,  and  es- 
pecially when  the  law  fixes  against  his  property 
a  lien,  without  any  previous  knowledge  on  his 
part  of  the  particulars  of  the  services  rendered 
or  of  the  person  presenting  the  claim. 

The  lien  thus  given  b^  the  statute  is  not  de- 
pendent upon  any  principle  of  morals,  but  rests 
only  upon  positive  enactment  inconsistent  with 
the  common  law;  and  being  a  creature  of  stat- 
ute it  cannot  be  extended  beyond  the  terms  of 
the  Act. 

"  The  party  seeking  to  avail  himself  of  its 
privileprcs  must  clearly  show  that  he  is  of  the 
class  protected  by  its  terms.  There  is  no  equi- 
ty in  the  labor  he  has  performed,  or  materials 
he  has  contributed  to  the  improvement  of  the 
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estate,  that  will  enable  the  courts  to  exttod  toa 
party  the  benefits  conferred  upon  those  le« 
meritorious.  With  these  considerations  they 
have  no  concern.  It  is  a  matter  excluaivelT 
with  the  legislative  will  to  detennine  who  sbab 
possess  the  right  to  en  force  the  lien. "  Phillips^ 
Mechanics'  Liens,  ^  86,  40. 

''Although  the  subcontractor  and  material 
man  have  been  secured  in  many  of  the  States 
either  a  lien  on  the  property  or  a  right  of  ac- 
tion against  the  owner  to  recover  any  balance 
due  the  contractor  on  his  contract,  yet  these 
privileges  have  been  more  rarely  extended  to 
subcontractors  in  the  second  and  third  degree. 
The  plainest  expression  of  law  must  be  ad- 
duced to  entitle  them  to  the  remedy.  Statutes 
which  are  opposed  to  common  rieht,  and  con- 
fer special  privileges  upon  one  class  of  coin* 
munity  not  enjoyed  by  others,  should  receive  a 
strict  construction,  and  parties  claiming  their 
benefits  must  bring  themselves  clearly  withia 
their  provisions. 

"  Thus  where  the  law  made  every  building 
subiect  to  the  payment  of  debts  contracted  for 
or  oy  any  bricklayer,  stonecutter,  mason,  car- 
penter, etc.,  and  provided  that  no  claim  of  any 
subcontractor  shall  be  a  lien,  except  so  far  as 
the  owner  may  be  indebted  to  the  contractor 
at  the  time  of  giving  notice,  these  provisions 
were  said  to  be  not  unlimited  in  extending  the 
privilege  of  the  lien  to  any  person  who  fui^ 
nishes  materials  used  in  the  construction  of  the 
building  to  any  degree,  and  however  remote 
from  the  first  contractor.  To  allow  the  right  of 
lien  to  a  subcontractor  in  the  third  and  fourth 
defi:ree  or  beyond  would  be  impracticable,  as 
well  as  imposing  hardship  which  would  follow 
in  many  supposable  cases.  If  the  right  to  the 
lien  can  be  extended  indefinitely,  then  it  is 
very  obvious  there  would  be  no  safety  in  con- 
tracting for  the  erection  of  a  building,  and  no 
prudent  man  would  do  it."  Kirby  v.  McQarry, 
16  Wis.  70. 

'^A  law,  therefore,  which  extends  the  lien  to 
a  subcontractor  does  not  lake  in  a  party  who 
stands  to  the  owner  in  the  position  of  a  sub- 
contractor in  the  second  degree."  Harbeck  v. 
Sout/iwell,  18  Wis.  41«. 

The  Mechanics'  Lien  Law  of  Illinois  provided 
"  That  every  subcontractor,  mechanic  or  work- 
ingman  or  other  person,  who  shall,  in  conform- 
ity with  the  terms  of  the  contract  between  the 
owner  of  the  land  and  the  original  contractor, 
perform  any  labor  or  furnish  any  materials  in 
building  the  house,  etc.,  shall  have  a  lien  for 
the  value  of  said  laE)or,  etc.,  upon  said  bouse." 

In  Boihberger  v.  Dupuy,  64  111.  454,  the  courts 
construing  this  Act,  said:  **  The  question  pre- 
sented and  urged  is  whether  the  provisions  of 
this  statute  can  be  extended  to  the  subcontract- 
or of  a  subcontractor.  He  is  not  enumerated 
or  embraced  in  the  terms  of  the  statute,  but  it 
is  urged  that  he  falls  within  tbQ  spirit  of  the 
enactment.  This  class  of  statutes  is  opposed 
to  common  right.  They  confer  special  privi- 
leges and  rights  upon  one  class  of  the  community 
not  enjoyed  by  others;  and  courts,  in*  constru- 
ing such  statutes,  confine  them  to  the  provisions 
of  the  law,  and  require  that  the  case  shall  be 
brought  clearly  within  their  provisions  before 
relief  will  be  granted.  Such  laws  are  not  ex- 
tended by  liberal  construction  to  embrace  cases 
not  in  the  language  of  the  statute. 
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*'  We  can  therefore  only  apply  the  statute  to 
•nhcontractors,  and  cannot  extend  it  indefinite- 
ly to  successive  subcontractors." 
*  And  such  is  the  lang:uage  of  several  other  de- 
cisions in  that  same  State.  Ahern  v.  Evans,  06 
HI.  125;  NewhaU  v.  Kastens,  70  111.  156;  Smith 
Bridge  Co.  v.  LouiwiOe,  N.  A,  <fe  St,  L.  B,  Co. 
TO  111.  506. 

The  word  tttbeontraetor  has  a  definite  signifi- 
cation in  the  law,  Ai.d  means  a  person  who 
contracts  directly  with  the  primary  contractor; 
as  the  word  contractor  signifies  one  who  con- 
tracts directly  with  the  owner;  and  in  our  opin- 
ion the  only  person  intended  to  be  described  by 
the  expression  ntbeontraetar,  in  the  Act,  is  the 
party  who  directly  contracts  with  the  primary 
contractor,  and  thereby  becomes,  to  the  extent 
of  his  subcontract,  the  principal  of  the  branch 
of  the  trade  he  undertakes  to  conduct. 

It  is  insisted  that  these  statutes  should  be 
UberaUy  construed.  This  is  true,  after  the 
court  has  found  that  the  statute  plainly  in- 
cludes the  class  claiming  a  special  privilege  in 
contravention  of  the  common  law.  But  the 
court  cannot  import  into  the  law  a  class  not 
distinctly  included  by  the  statute. 

In  the  opinion  of  the  Supreme  Court  in  Ftag- 
itaff  Mining  Company  v.  CuUinM,  104  U.  S. 
176  [26  L.  ed.  704t  referred  to  by  the  plaintiffs 
as  favoring  such  liberal  construction,  several 
decisions  are  cited  with  approbation  in  which 
courts  had  excluded  certain  claimants  from  the 
benefit  of  Lien  Laws  because  they  were  not 
clearly  included  within  their  terms.  This  is 
^uite  consistent  with  giving  a  useful  construc- 
tion to  the  statute  in  favor  of  those  who  are 
found  to  be  distinctly  included. 

The  complainants  refer  to  certain  expres- 
sions used  by  this  court  in  Spalding  v.  Dodge, 
11  Cent.  Rep.  715,  decided  March  5,  1888,  as 
sustaining  the  right  of  a  subcontractor  In  the 
second  degree  to  a  lien  under  the  Act  of  1884. 
But  no  such  Question  was  before  the  court  in 
that  case,  as  the  claimant  was  a  subcontractor 
under  the  original  contractor;  and  the  lan- 
guage of  the  opinion  bears  no  such  meaning, 
and  the  court  had  no  purpose  of  deciding  the 
proposition  here  advanced  by  the  complain- 
ants.   The  court  there  said: 

"But  we  think  it  is  not  within  the  contem- 
plation of  the  statute  that  there  should  be  any 
privity  of  contract  between  the  subcontractor 
the  material  man  and  laborer  on  the  one  hand 
and  the  owner  of  the  property  on  the  other. 
It  is  snfQcient  to  give  them  a  status  to  sue  that 
there  has  been  a  contract  by  the  owner  with 
somebody  to  improve  the  property,  and  that 
the  party  daiming  a  lien  should  either  have 
fumishMl  materials  under  a  contract  with  the 
princi^l  contractor,  or  be  a  subcontractor  for 
the  domg  of  some  of  the  work,  or  be  simply  a 
laborer  employed  either  by  the  contractor  or 
subcontractor.  The  purpose  of  the  statute 
evidently  is  to  put  the  contractor,  the  subcon- 
tractor, the  materia]  man  and  the  laborer  upon 
an  equality  with  reference  to  a  lien  upon  the 
property,  each  having  an  equal  right  to  claim 
and  to  enforce  it,  upon  showing  that  he  comes 
within  the  definition  of  the  statute,  either  as 
a  contractor,  subcontractor,  material  man  or 
laborer." 
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The  counsel  for  Monroe  &  Co.  were  asked 
whether  they  had  been  able  to  find  any  re- 
ported case  sustaining  their  contention,  and 
they  frankly  responded  in  the  negative.  After 
the  argument  they  referred  us  to  the  case  of 
Lwmhard  v.  Syracuse  Saihoay  Company,  64 
Barb.  609.  as  in  point.  But  the  court  was 
there  considering  the  provisions  of  a  statute 
only  applicable  to  the  County  of  Onondaga, 
the  language  of  which  was  broad  enough  to  in- 
clude the  subcontractor  in  the  second  degree; 
and  that  decision  is  not  an  authority  on  the 
construction  of  any  statute  less  broad  than  the 
Act  there  under  consideration. 

There  is  therefore  no  authority,  so  far  as  we 
have  been  able  to  find,  which  could  possibly 
justify  us  in  adding  to  this  statute  a  feature 
that  the  Legislature  has  declined  to  ingraft 
upon  it. 

The  argument  ab  incantenieati  cannot  be  in- 
voked by  a  court  to  nullify  the  plain  terms  of  a 
statute.  Where  distinct  words  are  used,  the  only 
duty  of  the  court  is  to  obey  them.  But  where 
the  language  is  doubtful  and  a  necessity  for 
construction  arises,  the  court  may  well  consider 
whether  the  Legislature  could  have  intended  a 
construction  that  would  be  highly  injurious  to 
the  public,  rather  than  one  beneficial  or  harm- 
less. We  can  easily  conceive  of  very  injurious 
consequences,  if  the  construction  of  this  Act 
were  carried  to  the  extent  it  must  reach  if  the 
complainants  are  correct  in  their  contention. 
The  contractor  for  houses  may  give  a  subcon- 
tract to  parties  of  whom  the  owner  might  never 
have  heard,  and  who  may  never  have  seen  the 
owner  during  the  progress  of  the  whole  work. 
Tet  such  subcontractor  would  have  a  perfect 
right  to  sublet  his  subcontract;  and  that  sub- 
contractor in  turn  would  have  a  right  to  enter 
into  subsidiary  contracts  to  obtain  some  of  the 
material  from  one  man,  and  some  from  an- 
other, who  in  their  turn  would  have  the  right 
to  sublet  their  subcontracts. 

The  subcontractor  in  the  second  or  successive 
degrees  might  have  obtained  the  clay  or  the 
fuel  to  burn  the  brick,  from  new  subcontract- 
ors; and  the  men  who  subcontracted  to  make 
the  brick  or  to  bum  or  handle  them,  might 
imitate  their  predecessors,  and  join  in  the  in- 
terminable litigation  that  would  result. 

The  mere  costs  of  Uie  strife  might  prove 
ruinous  to  the  owner  of  the  property,  who  in 
entire  ^norance  of  these  accruing  claims 
might  find  his  land  overlaid  by  successive 
strata  of  liens,  in  favor  of  persons  whose  names 
he  had  never  heard  before.  Such  a  construc- 
tion would  "add  a  new  terror"  to  the  existing 
risks  of  house  building,  which  ought  not  to  be 
increased  in  this  jurisdiction. 

We  cannot  conceive  that  Congress  with  a 
supposed  knowledge  of  the  previous  legislation, 
and  decisions,  could  have  had  the  intention  to 
in^ft  so  hurtful  a  feature  on  our  system;  and 
being  clearly  of  the  opinion  that  such  was  not 
its  intention,  and  that  subcontractors  of  sub- 
contractors, under  circumstances  like  the  pres- 
ent are  not  entitled  to  hold  a  lien  upon  the 
owner's  proper^,  we  shaU  sign  a  decree  direct" 
ing  ih4it  the  Uu  he  dismissed. 
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OHIOAGO,   BURLINGTON    A  QUINOY 

R  CO. 

(87  Fed.  Bep.  487.) 

1.  Tbe  aatore  of  the  action*  and  not  its 
fHartKkt  determines  the  question  whether  It  is  **an7 
salt  of  a  olTll  nature  at  law  or  In  equity"  within 
the  meanlnir  of  the  Aot  of  Congress  aathorizlng 
a  remoYalfrom  a  state  to  a  federal  oonrt 

!•  An   netlony  althoofrh  etwil  in  fbrm* 

brought  by  a  State  to  coueot  a  p^ialty  for  violat- 
ing the  criminal  laws  of  the  State,  where  no  in- 
dividual  right  is  asserted,  and  no  private  injury 
is  to  be  compensated  or  redressed,  is  not  a  **sult 
of  a  dvil  nature,"  which  can  be  removed  to  a 
federal  court 

(January  28, 1889.) 

ACTION  to  recover  penalties  alleged  to  have 
been  incurred  under  the  provisions  of  an 
Iowa  Act  entitled  "An  Act  to  R^ulate  Rail- 
road Corporations/'  etc.  On  motion  to  remand 
to  the  state  court.    Sugiained, 

The  case  sufficiently  appears  in  the  opinion. 

Mesars,  A.  J.  Bakier,  Atty-Chn.^  and  G*  E« 
Nonrse*  for  plaintiff  for  the  motion: 

There  is  no  provision  in  the  Judiciarr  Acts 
for  the  removal  of  a  suit  to  the  federal  court 
"where  is  drawn  in  question  the  validity  of  a 
statute  "  etc 

See  ir.  0.  if.  A  T,  B.  Co.  v.  Jfiw.  103  U.  8. 
186  (26  L.  ed.  96);  Southern  Pac.  B,  Go.  v.  Col, 
118  U.  8.  109  (80  L.  ed.  108);  Little  York  Gold 
Washing  A  W,  Go,  v.  Keifes,  96  U.  8.  L99  (24  L. 
ed.  656);  Oibbs  y.  CrandaXl,  120  U.  8.  105  (80 
L.  ed.  590). 

In  HamUeton  v.  Dtiham,  22  Fed.  Rep.  466, 10 
8awy.  489,  it  was  held  that  a  petition  for  re- 
moval is  insufficient  unless  it  states:  (1)  facts 
showing  that  some  particular  disputed  question 
of  construction  of  the  statute  will  arise;  and 
<2)  how  it  will  arise,  so  that  the  court  can 


determine  for  itself  from  the  stated  facts  that 
the  dedsion  will  turn  upon  a  disputed  con- 
struction of  the  statute,  citing — 

Trqfkm  v.  Nougues,  4  8awy.  179:  DowM  v, 
Oriitoold,  6  Sawy.  89;  Little  rork  Gold  Wag- 
ing db  W.  Oo.  ▼.  Keye»,W  U.  8.  199  (24  L.  ed. 
666);  Holland  ▼.  ^n,  17  Fed.  Rep.  1.  8ee 
further  Central  B.  Co.  r,  2008, 118  Q.  8.  249 
(28  L.  ed.  949). 

In  Canon  v.  Dunham,  121  U.  S.  421  (80  L. 
ed.  992),  Waite,  Ch.  J,,  says:  "For  the  purpose 
of  a  removal  the  Constitution,  or  some  law  or 
treatv  of  the  United  States,  must  be  directly 
involved,"  etc. 

See  Provident  Sat,  L,  Auur,  Society  y.  Ford, 
114  U.  8.  686  (29  L.  ed.  261);  SlaU  v.  Chicago 
M.  A  St,  P.  B,  Co.  88  Fed.  Rep.  <t98. 

Until  it  is  made  an  issue  bv  the  pleading,  as 
it  was  In  yew  Orleane  Bailroad  Company  v. 
Miseiseippi,  eupra;  Ames  v.  Kansas,  111  U.  8. 
449  (28  L.  ed.  482);  Kansas  Pacific  Bailroad 
Company  t.  Atchison  Bailroad  Company,  112 
U.  8.  414  (28  L.  ed.  794);  Southern  Kdfie 
BaUway  Company  v.  Caltfomia,  118  U.  8. 109 
(80  L.  ed.  108), — there  is  no  means  by  which  the 
court  can  determine  whether  suc6  question  will 
necessarily  arise  in  the  cause. 

Defendant  had  no  right  to  remoye  these  causei 
to  the  United  States  ^rcuit  Court,  for  tbe  rea- 
son that  said  court  did  not  have  original  juris- 
diction, and  the  cause  could  not  have  been 
brought  there  origlnaUy  by  the  State. 

Act  March  8,  1887,  §  2. 

The  suit  could  not  be  brought  by  the*.State  in 
the  United  State  Courts,  for  the  reason  that  as 
brought  it  discloses  no  question  wherein  it 
could  be  said  that  it  was  an  action  or  a  suit 
arising  under  the  Constitution  of  the  United 
States  or  the  laws  thereof. 

See  Tuba  Co,  v.  Pioneer  Gold  Min,  Co,  83 
Fed.  Rep.  188;  Fales  v.  Chicago  M.  db  St,  P. 
B,  Co,  82  Fed.  Rep.  678;  Gavin  v.  Vance,  83 
Fed.  Rep.  84. 

These  suits  are  not  suits  of  a  civil  nature. 

Actions  may  be,  and  often  are,  civil  in  form 


NoTB.-H8u<t8  not  removable. 

A  suit  wili  not  be  removed  unless  the  oiroutt 
court  has  Jurisdiction  of  the  subject  matter  and 
the  power  to  do  substantial  Justice  between  the 
parties.  Rogers  ▼.  Bogers,  1  Paige,  188:  Goodrich 
V.  Hunton,  29  La.  Ann.  872;  Watson  v.  Bondurant, 
80  La.  Ann.  1;  Denniston  v.  Potts,  11  Smedes  &M.  88. 

If  the  circuit  court  has  no  Jurisdiction  over  a 
single  count  of  the  declaration  the  case  Is  not  re- 
movable.   Gkile  y.  Babcock,  4  Wash.  0.  Ct.  844. 

Ancillary  suits  are  not  removable.  CSaflin  v.  Mo- 
Dermott,  12  Fed.  Rep.  875;  Cortes  Oo.  v.  Tannbauser, 
9  Fed.  Rep.  226:  Providence  Rubber  Go.  v.  Good- 
year, 76  U.  8.  9  WaU.  809  (19  L.  ed.  889);  Gross  v.  De 
Valle,  68  U.  S.  1  WalL  6  a7  L.  ed.  516);  Field  v. 
Schielfelin,  7  Johns.  Oh.  252. 

So  tbe  claim  of  a  garnishee  is  ancillary  and  is  not 
removable.  Weeks  v.  Billings,  55  N.  H.  871;  Pratt 
V.  Albright,  9  Fed.  Rep.  686. 

MiUters  auxiliary  to  the  cause  of  action  set  forth 
in  the  orlgnal  libel  or  bill  may  be  included  in  the 
oroBS  suit  and  no  others;  as  the  cross  suit  is,  in  gen- 
eral, incidental  to  and  dependent  upon  the  original 
suit.  The  Mayflower  v.  The  Dove,  91  U.  S.  885  (28 
L.  ed.  865);  Ayres  v.  Oarver,  58  XT.  8. 17  How.  506  (15 

8  L<.  R.  A. 


L.  ed.  180):  Shields  v.  Barrow,  58  U.  8. 17  How.  145 
(15  L.  ed.  168). 

The  filing  of  a  cross  bill  is  not  the  commence- 
ment of  a  new  suit,  but  a  mode  of  defense;  |ind  the 
relief  sought  is  that  to  which  the  party  became  en- 
titied  upon  the  filing  of  the  bill  and  relates  back  to 
the  commencement  of  that  suit.  Pierce  v.  Ghaoe, 
106  Mass.  260;  Gartwright  v.  Clark.  4  Met.  lOA;  White 
v.Buioid,2Faige,164. 

A  cross  bill  is  inseparable  from  the  original  suit, 
both  together  constituting  one  cause.  Bve  v.  Lou- 
is, 91  Ind.  470;  Hall  Lumber  Co.  v.  Gustin,  54  Mich. 
624;  (}artwright  v.  Clark,  4  Met.  104:  Kemp  v.  Mack- 
rell,  8  Atk.  812;  Donohoe  v.  Mariposa  Land  &  Min. 
Go.  6  Gent.  L.  J.  487, 5  Sawy.  163;  Galatlan  v.  Erwin, 
Hopk.  Ch,  60;  Ayres  v.  Oarver,  68  U.  8. 17  How.  88S 
(15  L.  ed.  180);  Slason  v.  Wright  14  Yt.  210. 

Suits  in  equity,  in  which  the  only  effective  relief 
sought  is  an  injunction  to  stay  proceedings  in  an 
action  pending  in  the  state  court  and  prevent  the 
levying  of  an  execution  issuing  therefrom,  are  not 
removable  to  the  Circuit  Court  of  the  United  States 
on  petition  of  the  plaintiff  in  the  action  at  law  be- 
fore injunction  issued.  Edwards  Mflg.  Oo.  v. 
Sprague,  76  ICame,  60. 
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bat  crimiDal  in  their  nature.  The  test  of  the  nat- 
ure of  the  action  is  not  the  form,  but  the  object 
lought  to  be  attained.  If  it  is  for  a  penalty 
which  is  designed  and  intended  as  a  punish- 
ment for  a  wrong  which  affects  the  community 
at  large,  it  is  criminal  in  its  nature,  no  matter 
what  the  form  may  be. 

See  4  B1.  p.  6;  Kapalie  A  L.  Law  Diet.  p. 
21;  Burrill,  Law  Diet  294;  8  Bl.  Com.  2,  116; 
Bouvier,  Law  Diet.  817;  Cro.  Jac.  4157; 
Beaii  Y.  Thuriaw.  68  Maine,  0;  lUiruoU  ▼.  lU, 
Cent,  i2.  Cb.  88  Fed.  Rep.  726-729;  PeopU  ▼. 
Shaw,  18  BL  581;  hnaminger  y.  P^i^ple,  47  Bl. 
887;  PwpU  ▼.  HolU,  92  Bl.  428;  AmM  v.  Kan- 
mi,  111  U.  8.  460  (28  L.  ed.  487);  Dow  v.  Nor- 
f-M,  4  N.  H.  19;  Ward  v.  People,  13  lU.  685; 
Boydv,  U.  8.  116  U.  S.  616  (29  L.  ed.  746);  U. 
8.  ▼.  McKee,  4  Dill.  128;  Eerriman  v,  BuTling- 
ion  C.  B,  it  N.  B.  Co.  57  Iowa,  187;  State 
y.  Mancheaier  d  L.  B.  Co.  52  N.  H.  628;  State 
V.  Grand  Trunk  B,  Co.  8  Fed.  Rep.  887;  Wie. 
V.  Pelican  Ins.  Co.  127  U.  S.  266(32  L.  ed.  289). 

Meetre.  Dester*  Herriek  ft  Allen*  N.  M. 
Hubbard  and  Thos.  8.  Wright,  for  de- 
fendant, contra: 

This  is  a  suit  of  a  ciyil  nature  within  the 
meaning  of  the  Act  of  Congress. 

The  word  civil,  as  applied  to  an  action  or 
suit,  is  always  used  in  contradistinction  to  the 
term  eri^nirial. 

Livingeton  r.  Story,  34  U.  S.  9  Pet  666  (9 
L.  ed.  256);  U.  8.  y.  10,000  Cigare,  1  Woolw. 
124;  Bieon  r.  Oribbt,  1  Dill.  184;  U.  8.  y. 
Mock  HI,  3  Biss.  214;  Landere  y.  Staten  Island 
R  Co.  14  Abb.  Pr.  N.  8.  853;  Tomlineon  y. 
Hammond^  8  Iowa,  40. 

.  An  action  at  law  to  recover  a  penalty,  also 
called  a  penal  action,  is  a  civil  action. 

Ateheeon  v.  EfforiU,  Cowp.  391,  392;  Wil- 
«7n  y.  BaetaU,  4  T.  R  416,  *758;  Atty-Gen.  y. 
Bowman,  2  Boa.  &  P.  582,  note  (a);  U,  8.  r. 
Mann,  1  Gall.  179;  Matthew  y.  Offley,  8  Sumn. 
120;  Jacob  v.  U.  8.  1  Brock.  626;  U.  8.  r.  La 
Vengeance,  8  U.  S.  8  Dall.  801  (1  L.  ed.  610); 
Steamt  v.  U.  8.  2  Paine,  811;  U.  8.  v.  10,000 
Cigars,  1  Woolw.  126;  Day  y.  StaU,  7  Gill,  821, 
826;  State  v.  Mace,  6  Md.  849;  Hitchcock  y. 
Munger,  15  N.  H.  108-106;  People  v.  Hoffman, 
S  Mich.  260;  Martin  y.  McAight,  1  Overton 
fTenn.)  832;  Brophy  y.  Perth  Amboy,  44  N.  J. 
L  219;  CampMl  y.  Board  of  Pharmacy,  46  N. 
J.  L.  248;  Ives  y.  Jefferson  Co.  18  Wis.  168; 
State  y.  Ives,  15  Wis.  445;  StaU  v.  Hayden,  82 
Wis.  668;  Ccmfield  v.  Mitchell,  43  Conn.  171. 

That  the  fact  that  the  proceeding  involves  a 

Sunishmeut  for  an  oiFense,  is  not  the  test  in 
etermining  whether  it  is  "a  suit  of  a  civil  nat- 
are,"  is  shown  by  State  y.  m.  Cent.  B.  Co.dS 
Fed,  Rep.  721. 

In  determining  whether  a  suit  brought  under 
a  state  law  is  "of  a  civil  nature,"  within  tbe 
meaning  of  the  Act  of  Congress,  the  character 
given  to  it  by  the  state  statute  is  always  im- 
portant, and  if  clear  should  be  controlling. 

Washington  Improvement  Co.  v.  Kan.  Pac.  B. 
Co.  5  Dill.  489;  Ames.  y.  Kan.  Ill  U.  S.  460  (28 
L.ed.487). 

That  a  suit  to  reoover  a  statutory  penalty  is 
*'a  suit  of  a  dvil  nature"  is  further  confirmed 
by  the  fact  that  a  removal  of  a  penal  action 
was  sustained  on  fuJl  argument  in  the  follow- 
ing cases: 

lU.  y.  Chicago,  B.  db  Q.  B.  Co.  16  Fed.  Rep. 
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707;  MaUme  v.  Richmond  d  D.  R.  Co.  85  Fed 

Rep, ;  Shelton  v.  Chicago,  B.  d  Q.  R  Co 

not  erported. 

Mr.  J.  W.  BIythe*  also  for  defendant: 

A  suit  arises  under  the  Constitution  of  the 
United  States  wheneyer  the  title  or  right  set  up 
by  a  part  V  may  be  defeated  by  one  construction 
of  law  of  the  United  States  and  sustained  by 
the  opposite  construction;  and  it  is  quite  imma- 
terial whether  the  right  be  relied  upon  as  a 
ground  of  recovery  or  defense. 

Cohens  y.  Va.  19  U.  S.  6  Wheat.  879  (6  L.  ed. 
267);  Osbom  v.  Bank  of  U.  8.  22  U.  S.  9  Wheat. 
892  (6  L.  ed.  204);  NashvilU  v.  Cooper,  73  U.  S. 
6  Wall.  247  (18  L.  ed.  861);  N.  0.  M.  A  T.  R 
Co.  y.  Miss.  102  U.  S.  141  (26  L.  ed.  98);  Ames 
y.  Kan.  Ill  U.  S.  449  (28  L.  ed.  482);  Southern 
Pae.  B.  Co.  v.  Cal.  118  U.  8. 110(80  L.  ed.  108). 

The  federal  question  may  be  made  to  appear 
by  the  petition  for  removal  if  it  does  not  otner* 
wise  appear  in  the  record. 

Littie  York  Gold  Washing  d  W.  Co,  y.  Keyes, 
96  U.  S.  199  (24  L.  ed.  666);  Carson  v.  Dun- 
Mm,  121  U.  S.  426  (80  L.  ed.  993);  NO.M.d 
T.  B.  Co.  y.  Miss.  102  U.  S.  141  (:26  L.  ed.  98). 

It  is  not  relevant,  upon  the  motion  to  remand, 
to  inquire  into  the  yalidity  of  the  defense,  the 
only  question  being  upon  this  motion  as  to 
whether  we  have  brought  the  case  within  the 
Jurisdiction  of  this  court  by  raising  for  its  con- 
sideration certain  federal  questions  which,  aa 
we  claim,  constitute  defenses  to  the  action. 

Kessinger  y.  Hinkfumse,  27  Fed.  Rep.  883; 
Mahin  y.  Pfeiffer,  27  Fed.  Rep.  893;  lU.  y. 
Chicago,  B.  d  Q.  B.  Co.  16  Fed.  Rep.  707; 
Southern  Pae.  B.  Co.  v.  Cal.  118  U.  8.  112  (80 
L.  ed.  104);  JV.  J.  Cent.  B.  Co.  v.  Mills,  118 
U.  S.  257  (28  L.  ed.  951). 

The  limitation  of  the  right  of  removal  to 
cases  of  which  the  circuit  court  is  given  origi* 
nal  Jurisdiction  by  the  first  section  of  the  Act 
of  1887  is  intended  to  be  merely  descriptive  of 
the  class  of  cases  which  may  be  removed,  and 
not  to  limit  the  right  of  removal  to  cases  which 
might  originally  have  been  brought  in  the  cir- 
cuit courts. 

Fales  v.  Chicago,  M.  d  St.  P.  B.  Co.  82  Fed. 
Rep.  678;  Loomis  y.  y.  T.  d  C.  Gas  Coal  Co.  88 
Fed.  Rep.  368;  St.  Louis,  V.  d  T.  H.  B.  Co.  v. 
Terre  Haute  d  I.  B.  Co.  88  Fed.  Rep.  885; 
State  V.  III.  Cent.  B.  Co.  88  Fed.  Rep.  121;  Wil- 
son V.  W.  U.  Teleg.  Co.  34  Fed.  Rep.  661;  8!iort 
V.  Chicago,  M.  dSt,  P.  B.  Co.  33  Fed.  Rep.  114; 
Gavin  v.  VaTice,  33  Fed.  Rep.  84;  Swane  v.  Ins, 
Co.  36  Fed.  Rep.  1;  B.  Co.  v.  Ford,  36  Fed. 
Rep.  170;  Cocley  y.  McArdiur,  86  Fed.  Rep. 
372;  County  Court  v.  B.  Co.  36  Fed.  Rep.  121; 
Malone  v.  Bichmond  d  D.  B.  Co.  36  Fed.  Rep. 
626;  Tiffany  v.  Wilce  (Mich.)  34  Fed.  Rep. 
230. 

Brewer,  /.,  delivered  the  opinion  of  the 
court: 

This  is  one  of  several  actions  brought  in  the 
state  court  against  the  defendant  and  other 
railroad  companies  to  recover  penalties  alleged 
to  have  been  incurred  under  seel  ion  27  of  an 
Act  of  the  Legislature  of  Iowa  entitled  "An 
Act  to  Regulate  Railroad  Corporations,"  etc., 
approved  April  5,  1888. 

The  defendants  filed  answers  and  at  the  same 
time  filed  petitions  for  removal  to  the  CircuH 
Court  of  the  United  States,  on  the  ground  thai 
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the  cases  were  cases  arising  tinder  the  Consti- 
tution of  the  United  States. 

Transcripts  of  the  records  were  tiled  in  this 
court  in  apt  time;  and  a  motion  has  been  made 
by  the  plaintiff  to  remand  the  cases  to  the  state 
court. 

In  support  of  this  motion  it  la  contended: 
(1)  that  the  cases  are  not  "suits  arising  under 
the  Constitution  of  the  United  States"  within 
the  meaning  of  the  Act  of  Congress;  (2)  that 
they  are  not  suits  "of  a  civil  nature:"  (8)  that 
they  are  not  cases  of  which  the  circuit  court  is 
"given  original  jurisdiction"  by  section  1  of 
the  Act,  and  are  not,  therefore,  removable. 

Noticing  the  second  question,  it  la  provided 
bv  section  2  of  the  Removal  Act,  March  8, 
1887,  "that  any  suit  of  a  civil  nature  at  law  or 
in  equity,"  etc.,  may  be  removed;  and  it  is 
insisted  (hat  this  is  not  a  suit  of  a  civil  nature. 

By  the  Act  of  April  5,  supra ^  certain  acts 
arc  (leclared  to  be  extortion. 

Section  26  declares  that  "Any  such  railroad 
corporation  ^ilty  of  extortion  .  .  .  shall, 
upon  conviction  thereof,  be  fined  In  any  sum 
not  less  than  |1,000  nor  more  than  $5,000  .  .  . 
such  fine  to  be  imposed  in  a  criminal  prosecu- 
tion by  indictment,  or  shall  be  subject  to  the 
liability  prescribed  in  the  next  succeeding  sec- 
tion, to  be  recovered  as  therein  provided.^ 

This  next  succeeding  section  provides : 

"Section  27.  Any  such  railroad  corporation 
guilty  of  extorti<m  .  .  .  shall  forfeit  and 
pay  to  the  State  of  Iowa  not  less  than  $1,000 
nor  more  than  $5,000  ...  to  be  recovered  in 
a  civil  action  by  ordinary  proceedings  insti- 
tuted in  the  name  of  the  State  of  Iowa." 

It  will  be  observed  ttiat  section  27  defines  the 
action  as  a  civil  action;  and,  in  fact,  the  one 
before  us  is  in  the  ordinary  form  of  an  action 
of  debt  But  while  the  form  is  civil,  is  it  of 
a  civil  or  criminal  nature  ?  For  obviously  not 
the  form,  but  the  nature  of  the  action  deter- 
mines the  question. 

The  right  to  remove  is  given  bv  Act  of  Con- 
gress which  prescribed  both  the  limits  and  the 
conditions,  and  it  cannot  be  that  after  Con- 
gress has  thus  legislated,  the  right  of  removal 
can  be  defeated  by  any  legislation  of  the  State, 
changing  the  mere  form  io  which  litigation 
is  to  be  carried  on.  Otherwise,  the  will  of 
Confess  could  be  defeated  by  any  State. 

Would  it  for  a  moment  be  tolerated  that 
Htieation  as  to  the  collection  of  a  note  could  be 
held  in  the  state  and  withheld  from  the  federal 
court  by  any  Act  of  the  State  Legislature  pro- 
viding that  such  collection  should  oe  by  indict- 
ment iDstead  of  the  usual  form  of  a  civil 
action?  ColortUlo  Midland  R.  Oo.  y.  Jcfnu 
(Colo.)  29  Fed.  Rep.  198. 

The  question  therefore  is,  What  is  the  nature 
of  the  action  provided  for  by  section  27?  The 
distinction  between  matters  of  a  civil  and  those 
of  a  criminal  nature  is  clear  and  of  frequent 
mention  in  the  books. 

Blackstone  says,  Vol.  4,  p.  6:  "The  dis- 
tinction of  public  wrongs  from  private,  of 
crimes  and  misdemeanors  from  dWl  injuries, 
seems  principally  to  consist  in  this:  that  pri- 
vate wroD^  or  civil  injuries  are  an  infringe- 
ment or  privation  of  civil  rights  which  belone 
to  individuals;  public  wrongs  or  crimes  and 
misdemeanors  are  a  breach  or  violation  of  pub- 
lic rights  or  duties  due  to  the  whole  commu- 
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nity,  considered  as  a  community  In  its  social 
aggregate  capacity." 

Kapalie  &  Lawrence,  at  page  31  of  their 
Law  Dictionary,  say:  "An  action  Is  civil 
when  it  lies  to  enforce  a  private  right,  or  re> 
dress  a  private  wronff.  It  la  crinunal  when 
instituted  on  behalf  of  the  sovereign  to  vindi- 
cate the  law  by  the  punishment  of  a  pabUc 
olfense." 

Burrill,  in  his  Law  Dictionary,  294,  says: 
"A  dyil  action  is  an  action  brought  to  recoyer 
some  civil  right,  or  to  obtain  redress  for  some 
wrong  not  being  a  crime  or  misdemeanor." 
See  8  Bl.  Com.  2, 116. 

He  also  defines  a  ciyil  right  as  "The  right  of 
a  citizen;  the  right  of  an  individual  aa  a  citi- 
zen; a  right  due  from  one  citizen  to  another, 
the  privation  of  which  Is  a  civil  injury  for 
whicn  redress  may  be  sought  in  a  civil 
action."    Burrill,  Law  Diet.  296. 

Bouvier  says  a  civil  action  is  "A  personal 
action  which  is  instituted  to  compel  payment 
or  the  doing  of  something  which  is  purely 
dyil."  "At  common  law:  An  action  whicm 
has  for  its  object  the  recovery  of  private  or 
civil  rights  or  compensation  for  their  infiac- 
tion."    Bouvier,  Law  Diet.  817. 

"Penal  statutes  or  laws,"  say  Rapalje  A 
Lawrence,  "are  of  three  kinds:  Poefia  pecutuh 
rta,  pana  carporalis,  poena  exilii."  See  also 
Cro.  Jac.  4167. 

The  same  authorities  define  penal  statutes  to 
be  "Those  which  impoae  penalties,  or  punish- 
ment for  o£Fenses  committed."  Rapalje  A 
Lawrence,  Law  Diet.  946. 

And  further,  penalty  is  a  sum  of  money 
payable  as  an  equivalent  or  punishment  for  an 
inhiry.    Id. 

Burrill  defines  penalty  aa  "A  punishment 
imposed  by  statute  as  the  consequence  of  the 
commission  of  a  certain  specinc  offense;  a 
pecuniary  punishment;  a  sum  of  money 
imposed  by  statute  to  be  paid  as  a  punishment 
for  the  commission  of  a  certain  act."  Burrill, 
Law  Diet.  286. 

He  defines  a  penal  action  as  "An  action  upon 
a  penal  statute;  an  action  for  the  recovery  of 
a  penalty  given  by  statute." 

in  distinguishinff  between  cases  which  are 
dvil  and  those  which  are  criminal  in  their 
nature,  the  Supreme  Court  of  Maine,  in  BmU 
v.  ThurloiD,  68  Maine,  9,  says:  "The  plaintiff 
does  not  sue  to  compel  payment  of  any  debt 
due  to  himself  or  for  the  redress  of  any  wrong 
done  to  himself,  but  simply  to  en  force  a  pecun- 
iary penalty  against  a  wrong  doer." 

Tli^t  a  siiit  may  be  criminal  in  form  and  vet 
dvil  in  its  nature,  or  tiee  versa,  is  fully  aia- 
cussed  by  Mr,  Justice  Harlan  in  Illinois  v.  iKi- 
nais  OsfUral  RadltDOff  Oampany,  88  Fed.  Rep. 
726-729. 

The  action  in  that  case  was  an  information 
in  the  nature  of  quo  ioarranto,  instituted  by 
the  Attorney- General  of  Illinois,  demanding  of 
the  niinois  Central  Railroad  by  what  warrant 
it  claimed  to  have,  use  and  enjoy  the  powers, 
liberties,  privileges  and  franchises  exercised  by 
it,  in  and  over  certain  submerged  portions  of 
the  lake  front  in  the  City  of  Chicago,  and  of 
constructing,  operating,  using,  etc.,  docks, 
wharves  and  piers,  in  and  upon  said  submerged 
lands. 

This  action  was  commenced  in  the  Criminal 
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Ooart  of  Cook  County  and  was  in  form  a 
criminal  prooeedinff. 

In  considering  tbia  Mr,  JviHee  Harian  cites 
approvingly,  and  quotes  from.  People  v.  Shaw, 
18  ni.  681,  and  from  EnsminfferY,  People,  41 
IlL  887. 

People  ▼.  Shaw  was  an  information  in  the 
nature  of  quovarranto  aiminst  certain  persons 
for  usurping  the  office  of  bridge  commission- 
ers; and  the  question  arose  upon  the  claim  of 
right  to  a  change  of  venue  as  provided  for  in  a 
civil  case.  Caton,  /.,  speaking  for  the  Su- 
preme Court  of  niinois,  uses  this  language,  as 
quoted  by  Mr,  Justice  Harlan: 

"In  form  this  is  a  criminal  proceedinff,  bat 
it  is  only  so  in  form.  In  substance  it  is  &r  the 
protection  of  the  private  and  individual  riffhts 
of  the  relator  and  others  in  the  precinct  dmi- 
larly  situated. 

It  IB  the  nature  of  the  rights  asserted  and 
maintained  to  which  we  should  look  rather 
than  to  the  form  in  which  the  party  may 
be  obliged  to  proceed  to  assert  those  rights  in 
giving  a  Just  interpretation  to  the  statute." 

The  learned  Justice  further  cites  and  quotes 
from  Bneminger  v.  People,  eupra;  People  v. 
nolU,  9d  m.  428,  and  from  Amee  v.  Exineas, 
111  U.  S.  Am  [28  L.  ed.  487],  to  the  effect  that 
the  information  in  quo  warranto  has  long  since 
ceased  to  be  criminal  in  its  nature;  and  con- 
cludes by  saying:  "The  decision  in  Ames  v. 
Kaneae  was  distinctly  to  the  effect  that  the 
nature  of  the  right  asserted  and  at  issue  .  .  . 
furnished  the  test  whether  a  proceeding  was  of 
a  ciWl  or  criminal  nature." 

That  a  case  may  partake  something  of  the 
nature  of  both  is  as  might  be  expected;  and 
naturally  it  is  not  always  clear  which  element 

Sredommates.  Thus,  in  a  civil  action  for 
amages  for  a  tort  punitive  damages  are  some- 
times awarded. 

There  is,  therefore,  present  the  double  ele- 
ment of  a  redress  of  a  private  injuir  and  the 
punishment  of  a  public  wrong;  but  inasmuch 
as  the  full  recovery  goes  to  the  injured  party, 
as  he  controls  the  whole  proceecune  and  the 
form  of  the  action  is  civil,  it  may  well  be  infer- 
red that  the  civil  element  predominates  and  the 
action  may  be  considered  one  of  a  dvil  nature. 

So  there  are  qui  tarn  actions  brought  to  re- 
cover a  penaltv  in  which  part  of  the  recovery 
goes  to  we  informer.  In  some  of  these  actions 
the  informer  has  suffered  -a  private  injury 
which  is  compensated  by  the  recovery,  and 
sometimes  his  interest  is  only  that  of  an  in- 
former. And  there  are  actions  in  which  the 
recovery  is,  by  direction  of  the  Legislature, 
increased  above  the  actual  compensation,  ana 
the  increase  is  by  way  of  penalty. 

Obviously  in  all  these  there  are  elements  of 
a  civil  as  well  as  a  criminal  nature. 

The  case  of  Herriman  v.  Burlington  Bail-' 
road  Company,  57  Iowa.  187,  1b  a^ood  illus- 
tration. In  tiiat  case  tne  plaintiff  had  been 
•overcharged  and  brought  his  action  against 
the  company  under  the  statute  for  five  times 
the  overcharge. 

The  court  held  that  this  was  a  penal  action 
and  barred  by  Uie  Statute  of  Limitations  ap- 

I)licable  thereto.    Commenting  on  the  statute 
t  uses  this  language: 

'*This  to  our  mmds  shows  very  clearly  that 
the  essential  object  of  the  provision  was  not  to 
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afford  the  aggrieved  individual  an  adequate 
remedy,  but  to  protect  the  public  bv  deterring 
railroads  from  committing  a  misdemeanor 
which  a  violation  of  the  Act  was  dedftred  to 
be.  The  provision  then  is  essentially  criminal, 
rather  than  remedial.  This  is  sufficient  to  en- 
able us  to  determine  to  what  the  Statute  of 
Limitations  applies." 

And  it  also  contrasts  this  case  with  an  earlier 
case  under  a  different  statute  and  a  different 
penalty,  in  which  the  judgment  of  the  court 
had  been  that  the  action  was  of  a  civil  and 
remedial,  rather  than  a  criminal,  nature. 

Another  case  which  well  illustrates  this  is  the 
recent  case  of  Boyd  v.  United  States,  116  U. 
S.  616  [20  L.  ed.  746].  In  this  an  information 
had  been  filed  by  the  District  Attorney  for  the 
seizure  of  certain  property  under  the  Revenue 
Law.  The  statute  provided  for  punishment 
by  fine  and  imprisonment,  and  also  for  the  for- 
feiture of  thi  goods.  The  latter  was  all  that 
was  souffht  in  this  action,  which  in  form  was 
confessedly  dvil.  Advantage  was  sought  to 
be  taken  of  a  section  of  the  federal  statutes 
compelling  the  defendant  in  effect  to  furnish 
testimonv.  The  court  held  that  that  proceed- 
ing could  not  be  sustained  on  the  ground  that 
the  action  was  one  of  a  criminal  nature,  and 
that  under  the  Fifth  Amendment  no  person  in 
a  criminal  case  could  be  compelled  to  be  a  wit- 
ness against  himself.  Speaking  for  the  court 
Mr,  Justice  Bradley  used  this  language: 

"We  are  clearly  of  the  opinion  that  pnv 
ceedings  instituted  for  the  purpose  of  declar- 
ing a  forfeiture  of  a  man's  property  by  reason 
of  offenses  committed  by  him,  toough  they 
mav  be  civil  in  form,  are  in  their  nature  crim- 
inal. In  this  verv  case  the  ground  of  for- 
feiture as  declarea  in  the  12th  section  of  the 
Act  of  1874,-  on  which  the  information  is 
based,  consists  of  certain  acts  of  fraud  com- 
mitted against  the  public  revenue  in  relation  to 
imported  merchairoise,  which  are  made  crimi- 
nal by  the  statute.  And  it  is  declared  that  the 
offender  shall  be  fined  not  exceeding  $5,000 
nor  less  than  $50,  or  be  imprisoned  not  exceed- 
ing two  years,  or  both;  and  in  addition  to  such 
fine  such  merchandise  shall  be  forfeited. 
These  are  the  ^nalties  affixed  to  the  criminal 
acts;  the  forfeiture  sought  by  this  suit  being 
one  of  them. 

'*If  an  indictment  had  been  presented 
against  the  claimants,  upon  conviction,  a  for- 
feiture of  the  goods  would  have  been  included 
in  the  lodgment.  If  the  ^vemment  prose- 
cutor elects  to  waive  an  indictment  and  to  file 
a  civil  information  against  the  claimants  (that 
is,  civil  in  form),  can  be,  b^  this  device,  take 
from  the  proceeding  its  cnminal  aspect  and 
deprive  the  claimants  al  their  immunities 
as  citizens,  and  extort  from  them  the  produc- 
tion of  their  private  papers,  or.  as  an  alterna- 
tive, a  confession  of  guilt?  This  cannot  be. 
An  information,  though  technically  a  civil 
proceeding,  is  in  substance  and  effect  a  crimi- 
nal one.  As  showing  the  close  relation  be- 
tween a  civil  and  a  criminal  proceeding  on 
the  same  statute  in  such  cases,  we  may  refer 
to  the  recent  case  of  Ooffey  v.  United  States, 
116  U.  S.  486  [29  L.  ed.  684],  in  which  we  de- 
cided that  an  acquittal  on  a  criminal  informa- 
tion was  a  good  plea  in  bar  to  a  dvil  informa- 
tion for  Uie  forfeiture  of  goods  arising  upon 
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the  Mine  acts.  As,  therefore,  suits  for  penal- 
ties and  foif  eitures  incurred  bj  the  commission 
of  offenses  against  law  are  of  this  quasi  crim- 
inal nature,  we  think  tbej  are  within  the 
reason  of  criminal  proceedings  for  all  the  pur- 
poses of  the  Fourtn  Amendment  to  the  Con- 
stitution, and  of  that  portion  of  the  Fifth 
Amendment  which  declares  that  no  person 
shall  be  compelled  in  any  criminal  case  to  be 
a  witness  agamst  himself." 

And  in  a  separate  opinion  Miller, «/!,  says: 

"  I  am  of  opinion  that  this  is  a  criminal  case 
within  the  meaninj^  of  .  .  .the  Fifth 
Amendment  to  the  Constitution  of  the  United 
States." 

These  cases  and  considerations  disclose  the 
diiference  between  matters  of  a  civil  and  of 
a  criminal  nature,  and  also  affirm  the  proposi- 
tion that  not  the  form,  but  the  nature,  of  the 
action  determines  the  question  of  removal. 
From  them  we  pass  to  inquire,  What  is  the 
nature  of  the  action?  The  party  plainUlf  is 
tlie  State:  it  controls  the  litigation;  it  receives 
fljl  the  proceeds 

The  action  proceeds  from  no  contractual 
obligation  of  the  State;  it  is  not  to  enforce  any 
rights  of  it  as  an  individual;  it  is  purely  gov- 
ernmental in  its  nature;  its  aim  is  to  punisb  for 
a  violation  of  the  criminal  laws  of  the  State. 
The  Act  defines  extortion  and  declares  it  to  be 
a  misdemeanor.  Both  sections  26  and  27 
provide  simply  for  punishment.  The  form  of 
the  action  prescribed  in  the  two  sections  is 
different,  but  the  purpose  of  each  is  the  same 
— to  compel  obedience  to  the  laws  of  the  State 
by  punishment  for  a  violation  thereof.  There 
is  no  individual  right  to  be  asserted,  no  private 
injury  to  be  compensated  or  redressed;  the 
proceeding  under  each  section  is  by  the  State 
in  its  governmental  capacity  to  compel  obedi- 
ence to  its  laws.  The  language  in  each  section 
is  "  the  party  guilty  " — language  apt  for  crim- 
inal purposes  and  not  for  cml. 

The  State,  under  section  27,  sues  not  to 
recover  for  goods  sold,  for  work  done  on  ac- 
count of  contract  broken,  or  any  private  obli- 
gation of  the  defendant  to  the  State,  but  simply 
and  solely  to  impose  punishment  for  violation 
of  law.  Can  there  be  a  doubt,  under  the  dis- 
tinctions heretofore  adverted  to,  that  this  is 
an  action  of  a  criminal  rather  than  of  a  dvil 
nature? 

If  it  be  said  that  many  courts  have  held  and 
that  the  Statutes  of  Iowa  provide  that  a  civil 
action  may  be  brought  to  recover  a  penalty  or 
forfeiture,  it  must  also  be  observed  that  there- 
by only  the  form  of  the  action  is  determined, 
but  not  its  purpose  or  nature. 

I  shall  not  attempt  to  notice  the  multitude  of 
authorities  which  are  dted.  simply  observing 
that  many  of  them  consider  only  the  question 
of  the  form  of  the  action  and  not  its  nature, 
while  those  that  do  discuss  the  nature  of  the 
action  must  be  considered  as  overruled  by  the 
later  enunciations  of  the  supreme  court. 

If  Congress  had  intended  tlmt  the  mere  form 
of  the  action  determined  the  right  of  removal, 
apt  lani^uage  would  have  been  "  actions  civil 
in  form,"  or  perhaps  the  more  general  expres- 
sion "  civil  actions;"  but  when  tne  language  is 
"of  a  civil  nature,"  it  discloses  an  intent  as 
affirmed  by  the  cases  of  Ames  v.  Kantas,  111  U. 
S.  460  [28  L.  ed.  487],  and  lUifurii  v.  laiiurii 
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Central  Bailroad  Oompany,  88  Fed.  Rep.  726, 
that  the  court  should  always  look  beyond  the 
matter  of  form  to  the  purpose,  object^  natoro 
of  the  action. 

Nor  is  it  strange  that  this  language  waa 
selected.  While  it  may  be  within  the  power 
of  Congress  to  transfer  to  the  federal  court 
all  actions  to  enforce  the  penal  laws  of  the 
State  in  which  qoestions  of  a  federal  natura 
may  arise,  yet  a  due  regard  for  the  dignl^ 
of  the  State  and  a  proper  harmony  between 
the  State  and  Federal  Governments  doubtless 
prompted  Congress  to  leave  to  the  state  oouita 
the  primary  decision  of  all  such  actions,  pre- 
ferrinff  that  if  a  party  thought  any  such  rights 
were  denied  in  the  state  courts  he  should  seek 
relief  through  the  appellate  lurisdiction  of  the 
Supreme  Colirt  of  the  United  States. 

That  such  is  a  fitting  mode  of  procedure  may 
be  conceded,  and  that  such  was  the  intent  of 
Congress  is  indicated  by  the  language  that  ia 
used. 

It  is  said  that  in  the  cases  of  MugUr  v.  Kca^ 
ioi  and  KaruM  v.  ZMM,  128  U.  S.  628  [81  L. 
ed.  2051,  the  supreme  court  impliedly  recog- 
nized the  right  to  remove  a  bHl  in  equity  filed 
to  enjoin  the  operation  of  a  brewery,  which, 
though  in  form  civil  in  its  nature,  was  clearly 
an  action  to  enforce  the  penal  laws  of  tlie 
State. 

In  reply  to  this  it  may  be  said  that  in  Behmidt 
V.  Cobb,  110  U.  S.  286  [80  L.  ed.  821],  an  order 
remanding  a  similar  case  was  aflBlrmed  in  the 
supreme  court  by  a  divided  vote;  that  the  cases 
of  MtigUr  and  Ziebold  were  considered  and  de- 
cided together;  that  the  Mvjfler  Cam  was  an 
appeal  from  the  Supreme  Court  of  Kansas, 
and  that  in  the  ZMbwd  Case  counsel  preferred 
to  discuss  and  have  determined  the  absolute 
rights  of  the  parties  rather  than  any  question 
of  form  or  removal,  so  that  Uie  question  of 
removal  seems  not  to  have  been  considered  by 
the  court. 

And  now  it  becomes  necessary  to  notice  the 
last  utterance  of  the  supreme  court  in  the  case 
of  Wiseaniin  v.  Pelican  Ifuuranee  Company, 
127  U.  S.  265  [82  L.  ed.  289].  That  case  was 
this: 

The  State  of  Wisconsin  brought  an  action  in 
one  of  her  own  courts,  a^nst  the  defendant,  to 
recover  a  penaltv  prescribed  by  the  statutes  for 
a  transaction  of  insurance  business  in  the  State 
without  a  license.  The  action  was  a  civil 
action  in  form,  to  wit:  an  action  of  debt  The 
statutes  provided  that  one  half  of  the  penalty 
should  go  to  the  State  and  one  half  to  the 
insurance  department,  to  cover  expenses,  etc. 
Judgment  was  recovered  in  that  action  for  the 
amount  of  the  penaltv.  The  defendant  was  a 
citizen  of  the  State  of  Louisiana.  Thereupon 
the  State  of  Wisconsin  brought  an  original 
action  in  the  Supreme  Court  of  Uie  United 
States  against  the  defendant,  a  citizen  of  an- 
other State,  on  that  Judgment.  It  will  be  seen 
that  that  action  is  somewhat  removed  from  thia 
in  that,  not  being  an  original  action  to  recover 
a  penalty,  it  was  to  recover  on  a  judgment  in  a 
civil  action  for  a  penalty. 

By  the  Constitution  of  the  United  States  the 
supreme  court  has  original  jurisdiction  of  con- 
troversies between  a  State  and  a  citizen  of  an- 
other State.  Tet,  notwithstanding  this  general 
jurisdiction  of  the  supreme  court,  it  hdd  that 
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it  bad  DO  jurisdiction  of  this  action,  deveral 
lines  of  argument  were  followed  by  the  court 
in  reaching  its  conclusion.  It  held  that  that 
grant  of  Jurisdiction  was  of  judicial  power, 
and  was  not  intended  to  confer  upon  the  courts 
of  the  United  States  jurisdiction  of  a  suit  or 
prosecution  by  the  one  State  of  such  a  nature 
that  it  could  not,  on  the  settled  principles  of 
public  and  international  law»  be  entertained  by 
the  judiciary  of  the  other  State  at  all;  that  the 
enforcement  of  the  criminal  laws  of  a  State 
was  by  such  principles  limited  exclusiyely  to 
the  courts  of  the  State  whose  laws  were  charged 
to  have  been  violated,  and  that  the  form  of  the 
action  prescribed  was  immaterial — courts  ever 
looking  to  the  substance,  nature  and  purpose 
of  the  action;  and  that  in  the  case  at  bar, 
although  the  form  of  the  action  was  civil,  be- 
ing an  action  of  delrt  to  recover  on  a  iudgment 
in  an  action  of  debt  for  a  penalty.  It  was  in 
substance  of  a  criminal  nature  and  an  effort 
upon  the  part  of  the  State  to  enforce  its  crim- 
inal laws.  The  language  of  the  court  is  as 
follows: 

*'  The  Statute  of  Wisconsin,  under  which  the 
State  recovered  in  one  of  her  own  courts  the  judg- 
ment now  and  here  sued  on,  was  in  the  stnctest 
sense  a  penal  statute,  imposing  a  penalty  upon 
any  insurance  company  of  another  State  doing 
business  in  the  State  of  Wisconsin  without 
having  deposited  with  the  proper  officer  of  the 
State  a  full  statement  of  its  property  and  busi- 
ness during  the  previous  year.  W?s.  Rev.  Stat. 
1920.  The  cause  of  action  was  not  any  private 
injury,  but  solely  the  offense  committed  against 
the  State  by  violating  her  law.  The  prosecu- 
tion was  in  the  name  of  the  State,  and  the 
whole  penalty  when  recovered  would  accrue 
to  the  State  and  be  paid,  one  half  into  her 
treasury  and  the  other  half  to  her  insurance 
commissioner,  who  pays  all  expenses  of  pros- 
ecuting for  and  collecting  such  forfeitures. 
Wis.  Stat.  1885,  chap.  895.  The  real  nature  of 
tiie  case  is  not  affected  hv  the  forms  provided 
by  tbe  law  of  the  State  for  the  punishment  of 


the  offense.  It  is  immaterial  wiiethei ,  by  the 
law  of  Wisconsin,  the  prosecution  must  be  by 
indictment  or  by  action,  or  whether,  under 
that  law.  a  judgment  there  obtained  for  the 
penalty  might  be  enforced  by  execution  by 
9cire  jaeiai,  or  by  a  new  suit.  In  whatever 
form  the  State  pursues  her  right  to  punish  the 
offense  against  her  sovereignty,  every  step  of 
the  proceeding  tends  to  one  end,  the  compel- 
ling the  offender  to  pay  a  pecuniary  fine  by 
wav  of  punishment  for  the  offense." 

Though  this  case  is  not  precisely  in  point, 
yet  the  thoueht  underlying  it,  the  principle 
which  controlled  the  decision,  is  applicable 
here;  and  it  must  be  adjudged  that  in  the  opin- 
ion of  the  Supreme  Court  of  the  United  States, 
the  ultimate  authority  on  questions  of  this  kind, 
an  action  to  enforce  a  penalty,  whatever  may 
be  its  form,  is  one  of  a  criminal  nature.  Aa 
such,  within  the  Kemoval  Act,  it  is  not  a 
removable  case. 

My  conclusion,  therefore,  is  that  this  action 
is  not  one  that  can  be  removed  to  tbe  federal 
courts;  and  the  motion  to  remand  must  be 
sustained. 

I  have  given  this  subject  long  and  patient 
examination  in  view  of  the  vast  interest  and 
the  importance  of  the  question,  and,  against 
my  first  impressions,  I  have  been  forced  to  the 
conclusion  I  have  thu8  announced.  I  appre- 
ciate fuily  what  counsel  urge  of  the  difficulties 
which,  as  they  say.  such  a  construction  will 
place  in  the  way  of  their  reliance  upon  the  pro- 
tection of  the  Federal  Constitution;  but  not- 
withstanding these  difficulties,  back  of  sdl  the 
statutes  and  all  the  litigation  in  the  State  stands 
that  high  tribunal,  the  Federal  Supreme  Court, 
which  will  ultimately  determine  and  fully  pro- 
tect all  riehts-  guaranteed  to  the  defendant  by 
the  Federal  Constitution. 

Ths  motion  to  remand  will  be  sustained.  The 
same  order  will  be  entered  in  all  the  cases  of  a 
similar  nature  now  pending  in  this  court. 

Jud(fe  Shiras  concurs  in  the  foregoing  opin- 
ion.   Judffe  LoTe  gives  no  opinion. 


NEW  YORK  COURT  OF  APPEALS. 


Mary  Jane  HUSSEY,  Admrx.,  etc.,  Bespt., 

V. 

John  J.  COOER,  Appi. 
ai2N.Y.6l4.) 

1.  In  respect  to  racli  work  as  properls^ 
belong  to  »  serraat  to  do,  a  supermtena- 


6ntiB,whileperformlofflt,di0oharfffnflrthe  duty 
of  a  servant,  for  whose  negligence  and  careless- 
ness the  master  is  not  responsibie  to  coservants. 

2.  Where  the  superintendent  of  repairs 
to  »ship  dhrected  aasistants  tc  be  sent  up  from 
the  hold  to  open  a  hatohway  on  the  main  deok, 
and  when  two  men  arrived  for  that  purpose,  and 
with  another  employd  approached  the  hatchway. 


Jf[OTE.—Feaow  servants:  who  are. 

All  servants  employed  in  a  oommon  service  are 
fellow  servants,  whatever  may  be  their  grade  or 
rank.  Authorities  cited.  Bogersv.  Ludlow  Mfg. 
Co.  8  New  Eng.  Rep.  984, 144  Ma£&  198. 

Tbe  scope  of  the  duties  of  an  employ^  is  to  be  de- 
fined by  what  be  was  employed  to  do  and  what 
he  actually  did,  rather  than  by  the  verbal  designa- 
tion of  bis  position.  Bummell  y.  Dilworth,  1  Gent. 
Bep.  906,111  Pa.  84& 

To  constitute  fellow  servants,  it  is  suflldent  if 
tbe  employes  are  in  the  seryioe  of  the  same  mas- 
ter, engaged  in  the  same  oommon  work,  and  per- 
forming sefTioes  for  the  same  general  purpose. 
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LewlST.  Selfert,  0  Cent  Bep.  76fi,  US  Pa.  8S8,  20  W. 
N.  C.  145. 

The  servants  of  tbe  same  master,  to  be>  coem- 
ploy^e,  BO  as  to  exempt  the  master  from  liabili^  on 
account  of  injuries  sustained  by  one  resulting  from 
tbe  negligenca  of  the  other,  shall  be  directly  co-op- 
erating with  each  other  in  a  particular  business,  in 
tbe  same  line  of  employment;  or  their  usual  duties 
shall  bring  them  habitually  together,  so  that  they 
may  exercise  a  mutual  influence  upon  each  other 
promotive  of  proper  caution.  Chicago  ft  N.  W.  R. 
Co.  V.  Snyder.  5  West.  Bep.  100, 117  lU.  870;  Chicago 
&  A.  B.CO.  v.Hoyt  9  West  Bep.  78S,  1»  111.  SOa 

Fellow  servants  need  not  be  engaged  in  the  same 


See  also  4  L.  R.  A.  151,  173, 
R.  A.  636. 


7(14:    10  L.   R.  A.  97;    16  L.  R.  A.  383;    17   L. 


MO 


Nbw  Tobx  Ck>URT  OF  Apfbalb. 


Mar., 


called  out  to  one  of  the  meo  bj  name,  aaylnir 
»«TQke  off  that  hatoh,**  and  tbe  man  addreawd, 
fuppoaioff  one  of  the  others  had  hold  of  the  other 
end,  took  hold  of  the  hatch  and  polled  the  oppo- 
•ite  end  from  Iti  reetlnff  place  before  anyone  elae 
ffot  hold  of  It.  and  the  hatch  fell  through  the 
opening,  injuring  another  workman  under  it,  In 
the  hold,  the  master  was  not  liable  for  the  Injuries 
reoetTOd  In  consequence,  whether  the  customary 
caution  was  or  was  not  glren  to  those  at  work 
below.  The  superintendeot,  whether  he  under- 
took to  perform  the  work  of  removing  hatches, 
or  ordered  it  to  be  done  by  others,  was,  in  either 
case,  engaged  in  performing  the  duty  of  a  work- 


(Ifaroh  ft.  IBW.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  €teneial  Term  of  tbe  Supreme  Court, 
First  Department,  affirming  a  judgment  of  tbe 
Circuit  in  favor  of  plaintiff  in  an  action  to  re- 
cover damages  for  personal  injuries  alleged  to 
have   resulted   from  defendant's   negligence. 

The  facts  sufficientlv  appear  in  tbe  opinion. 

Mr.  Charles  W.  fiayton*  for  appellant: 

Upon  the  undisputed  facts,  it  is  drafcult  to 
conceive  bow  defendant  can  be  held  liable  for 
the  unfortunate  injuries  to  plaintiff's  intestate 
under  the  law  laid  aown  in — 

Pantzar  v.  TiUy  FoBter  Iran  Min,  Oo.  99  N. 
T.  868,  and  Chreoran  v.  Bblbrook,  59  N.  Y.  517. 

Gray's  acts  were  done  in  the  range  of  the 


common  employment,  for  which  defendant  te 
not  liaUe. 

McCoiktr  T.  Lang  Iriand  B.  Co.  84  N.  T. 
77;  l/mghlin  v.  8laU,  7  Cent.  Rep.  70, 105  IT. 
Y.  159;  Neubauer  v.  y.  T.  L.  B.dbW.  R.  Oa. 
8  Cent  Rep.  66,  101  N.  T.  607;  Origpin  r. 
Bamu,  81  N.  Y.  616. 

Mr.  Frank  E.  Blaekwell,  for  respondent: 

The  defendant  is  liable  for  Gray's  n^i^ligence. 

Pani2ar  v.  TiXLy  Fa&ttr  Jnm  Min.  &/99  N. 
Y.  878;  Corcoran  v.  HoSbrook,  59  N.  Y.  517. 

Tbe  omission  of  Grav  to  provide  enough 
men  to  remove  the  hatch  was  an  omission  of 
the  defendant,  for  which  he  is  responsible. 

Flike  V.  BotUm  &  A.K  Oo.^^.  Y.  649; 
BooOi  V.  Boston  &  A.  B.  Oo.  78  N.  Y.  88; 
Reiner  v.  Heuvaman,  8  N.  Y.  Week.  Dig.  17; 
iSater  v.  J^wett,  85  N.  Y.  78:  Sheehan  r.  N. 
T.  0.  A H.  R.B.  Co.  91  N.  Y.  888. 

The  omission  of  Gray  to  give  warning,  or 
cause  it  to  be  given,  was  an  omission  of  the  de- 
fendant, for  which  he  is  responsible. 

Sheehan  v.  N.  N.  C.  db  H.  R.  R.  Oo.  and 
Corcoran  v.  HoUbrook,  euwa:  Dana  ▼.  If.  T, 
O.  AH.  R,R.Oo.9^  K  Y.  689. 


_     »  Oh.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  instituted  by  a  servant  of  the 
defendant  to  recover  damages  for  an  injury  re- 
ceived in  tbe  course  of  his  employment    After 


particular  work.  It  Is  suiBcient  if  they  are  engaged 
in  the  same  common  work,  although  some  may  be 
inferior  in  grade  and  subject  to  the  oontrol  of  su- 
periors. N.  Y.  L.  K  ft  W.  B.  Oo.  V.  BetltS  Oant 
Bep.679,  USPa.400L 

The  foreman  of  a  gang  of  laborers  emi^yed  by 
a  contractor  is  a  fellow  servant-  of  one  of  the 
gang.    Andenon  v.  Winston,  81  Fed.  Hep.  688. 

A  laborer  in  a  grain  elevator,  directed  by  the 
foreman  to  assist  in  fastening  a  vessel  to  the  pier 
of  the  elevator,  and  the  captain  of  such  tug,  also  in 
the  employ  of  the  defendant,  and  by  reason  of 
whose  neglect  in  not  properly  bracing  the  yards  of 
the  vessel,  in  consequence  of  which  they  struck 
the  building,  and  knocked  off  some  slating  which 
fell  and  struck  the  plaintiflT ,— held,  fellow  servants. 
Baltimore  Elevator  Oo.  v.  Neal,  8  Oent.  Bep.  866,  66 
Md.  4S8. 

Master  not  liaJAefor  ne^igenoe  offellow  servant. 

A  master  is  not  generally  liable  for  the  negli- 
gence of  a  fellow  servant  in  the  course  of  a  com- 
mon employment.  This  rule  applies  to  a  volunteer. 
Barstow  v.  Old  Oolony  B.  Oo.  8  New  Bng.  Bop.  746, 
148  Mass.  686.  See  Btringham  v.  BtewarUl  L.  K.  A. 
488,  111  N.  Y.  188. 

It  is  only  when  the  master  or  superior  places  the 
entire  charge  of  his  business,  or  a  distinct  branch 
of  it,  in  the  hands  of  an  agent  or  subordinate,  and 
exercises  no  discretion  or  oversight  of  his  own, 
that  the  master  is  liable  for  the  negligence  of  such 
agent  or  subordinate.  N.  T.  L.  E.  &  W.  B.  Oo.  v. 
Bell,  8  Oent.  Rep.  680, 112  Pa.  400. 

Where  an  employ^  receives  injury  through  the 
negligence  of  a  feUow  servant  engaged  in  the  same 
general  employment,  the  master  is  not  liable. 
Oapper  v.  LoulsviUe,  B.  ft  St  L.  B.  Oo.  1  West.  Bep. 
287, 108  Ind.  806. 

This  rule  applies  to  a  volunteer.  Barstow  v.  Old 
Oolony  R.  Oo.  8  New  Eng.  Bep.  746. 148  Mass.  686. 
Bee  Stringham  v.  Stewart,  1  I«  B.  A.  4B4,  note  lU 
N.  T.  188;  Muhlman  v.  Union  Pao.  B.  Oo.  2  L.  B.  A. 
192. 

A  master  is  not  responsible  for  Injury  to  an  em- 
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ploy6  through  negligence  of  a  mining  boas,  a  fel- 
low servant.  Beese  v.  Biddle,  2  Oent  Bep.  7W,  U2 
Pa.  78. 

So  a  dty  Is  not  liable  because  of  the  negUgenoeof 
an  ovezseer  employed  by  it,  his  relation  to  the  in- 
jured person  being  that  of  a  feUowjervant.  Oon- 
loy  V.  Portland,  1  New  Bng.  Bep.  7w,  78  Maine,  217. 

A  gang  boss  in  shops  for  repairing  and  manufact- 
uring  purposes,  in  charge  of  a  master  mechanic, 
is  a  fellow  servant  with  those  under  his  charge;  and 
for  an  injury  received  by  one  of  the  latter  by  being 
struck  by  a  i^ipe  which  had  been  constructed  by 
plaintiff  and  otiiers  in  a  negligent  manner,  cannot 
recover  against  the  owner  of  such  shops.  H.  Y.  L. 
K  &  W.  B.  Oo.  V.  Bell,  supra. 

For  an  injury  sustained  by  claimant  from^the  neg- 
ligence of  the  captain  of  the  state  boat,  who,  at  the 
time,  was  engaged  with  several  employes,  includ- 
ing cUiimant,  in  digging  cloy  from  a  bank  and 
loading  it  on  to  the  boat,  which  negligence  con- 
sisted in  setting  the  claimant  to  work  under  the 
bank  after  the  captain  had  looeened  the  overhang- 
ing earth,  so  that  it  fell  upon  and  injured  the 
plaintiff,  the  State  is  not  liable,  because  the  cap- 
tain was  in  this  matter  a  coservant  with  the  plaint- 
iff.   Lougfalin  V.  State,  7  Oent  Bep.  70, 106  N.  Y.  ISO. 

The  foreman  of  a  gang  of  men,  to  whom  a  steve- 
dore delegates  the  entire  management  of  the  work 
of  unloading  a  vessel,  with  full  discretion  to  con- 
trol and  supervise  it,  is  not  a  fellow  servant  with 
his  subordinate  employ^;  and  if,  in  the  perform- 
ance of  the  work,  death  or  Injury  results  to  such 
an  employ^  through  the  negligence  of  the  foreman, 
the  stevedore  is  hable,  although  he  exercised  due 
care  in  the  selection  of  the  foreman.  Brown  v. 
Bennett,  68  OB1.2SS6. 

A  master  is  not  liable  for  criminal  acts  or  willful 
trespass  of  the  servant.  Jackson  v.  St.  Louis,  I.  M. 
&&B.0o.3We6L  Itep.  286, 87  Mo.  422. 

A  master  sued  for  the  trespass  of  his  servant  is 
not  liable  for  exemplary  damages,  however  evil 
the  motive  of  the  servant,  if  he  Is  himself  without 
malice.  Lombard  v.  Batchelder,  2  New  Eng.  Bep. 
709,68Vt6&8b 


1889. 
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a  Tcrdlct  the  servant  died  nnd  tbe  action  was 
revived  by  bis  administratrix,  who  was  substi- 
tuted as  plaintiff  to  defend  an  appeal. 

While  there  was  much  controverey  on  the 
trial  as  to  some  of  the  collateral  facts  of  the 
case,  there  was  none  as  to  the  controlling  cir- 
cumstances which,  in  our  judsment.  deter- 
mine the  nonliability  of  the  de^ndant.  We 
are  of  the  opinion  that  there  was  no  evidence 
upon  which  a  charge  of  negligence  can  lastly 
be  imputed  to  the  defendant.  The  claim  of 
liability  is  based  upon  the  alleged  negligence 
of  the  defendant  in  the  performance  of  some 
duty  which  he,  as  master,  owed  to  those  in  his 
employ  and  which  resulted  in  tbe  accident  from 
which  the  servant  received  his  injury. 

The  defendant  was  a  carpenter  and  contractor 
engaged  in  the  business  of  altering  and  repairing 
the  interior  of  vessels  lying  in  the  Port  of  New 
York  for  whomsoever  might  need  his  services. 
He  had  entered  into  contract  with  the  owners  to 
make  repairs  upon  The  Wyomine,  an  ocean 
steamer  employed,  among  other  things,  in  the 
transportation  of  fresh  meat,  and  needing  alter- 
ations in  the  hold  to  accommodate  the  traffic  in 
which  she  was  engaged.  The  defendant  had 
employed  for  the  performance  of  the  work  a 
superintendent  who  had  general  charge  of  the 
lob  and  authority  to  engage  fdl  workmen  under 
him,  necessary  to  perform  tbe  contraef.  The 
plaintiff's  intestate  was  a  sbipjoiner  and  was 
one  of  tbe  men  so  employed. 

The  defendant  exercised  no  personal  super- 
vision over  the  work,  but  devolved  its  whole 
management  and  control  upon  the  superintend- 
ent, wbo  was  authorized  to  employ  and  dis- 
charge workmen;  to  regulate  and  direct  the 
manner  of  their  work;  to  provide  the  means 
and  appliances  necessary  to  its  prosecution, 
and  determine  the  time  and  place  of  its  per- 
formance. 

The  superintendent  was  employed  bv  the 
master  as  his  servant ;  but  was  delegated  with 
the  discharge  of  all  those  duties  which,  in  the 
conduct  of  such  work,  rested  upon  the  master 
to  perform  in  respect  to  the  persons  employed 
thereon.  So  far  as  this  action  is  concerned,  he 
may  therefore  be  regarded  as  standing  in  the 
place  of  master  to  the  persons  employed  in 
the  work.  Coreoran  v.  Holbrook,  59  N.  i.  620; 
ParUzar  v.  TiUy  Foster  Iron  Min.  Co.  99  N.  Y. 
878. 

It  is  not,  however,  every  act  of  a  superin- 
tendent for  which  a  master  is  liable;  for  not- 
withstanding his  general  supervisory  power  he 
is  still  a  servant  and,  in  respect  to  such  work 
as  properly  belongs  to  a  servant  to  do.  is,  while 
performing  it,  discharging  the  duty  of  a  servant 
for  whose  negligence  and  carelessness  tbe  mas- 
ter is  not  responsible  to  coservants.  OrUpin 
V.  fi«»t«,81N.  Y.  516. 

It  was  said  in  the  OrUpin  Case  that  '*  The 
liability  of  the  master  does  not  depend  upon 
the  grade  or  rank  of  the  employ!  whose  neg- 
ligence causes  the  Injury.  A  superintendent 
of  a  factory,  although  having  power  to  employ 
men,  or  represent  the  master  in  other  respects, 
is,  in  the  management  of  the  machinery,  a  fel- 
low servant  of  the  other  operatives  .  .  .  The 
liability  of  the  master  is  thus  made  to  depend 
upon  the  character  of  the  act  in  the  perform- 
ance of  which  the  injury  arises,  without  regard 
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to  the  rank  of  the  employ!  performing  It.  If 
it  is  one  pertaining  to  the  duty  the  master  owes 
to  his  servants,  he  is  responsible  to  them  for  the 
manner  of  its  performance.  The  converse  of 
the  proposition  necessarily  follows.  If  the  act 
IB  one  which  pertains  only  to  the  duty  of  an 
operative,  the  employ!  performing  it  is  a  mere 
servant;  and  the  master,  although  liable  to 
strangers,  is  not  liable  to  a  fellow  servant  for 
its  improper  performance." 

In  that  case  while  the  plaintiff  was  engaged 
in  lifting  the  fly-wheel  of  an  encine  off  its  cen- 
ter, the  superintendent  carelessly  let  tbe  steam 
on  and  started  the  wheel,  throwing  the  plaint- 
iff on  to  the  gearing  wheels,  and  thus  occa- 
sioned the  injuries  complained  of. 

There  is  no  question  in  this.cafle  but  that  the 
superintendent  employed  was  a  fit  and  compe- 
tent person  to  have  diarge  of  the  work  to  be 
done,  or  but  that  he  was  a  skillful  and  experi- 
enced workman;  and  the  sole  question  in  the 
case  is  whether  the  special  work  in  which  he 
was  engaged  at  the  time  of  the  accident  be- 
longed to  the  class  which  pertained  to  the  duty 
of  a  master  to  perform  or  not. 

In  considering  this  question,  it  is  not  neces- 
sary to  limit  or  restrict  the  rules  defining  the 
general  duties  and  obligations  of  masters,  en- 
gaged in  mechanical  employments,  to  their 
servants;  for,  under  the  broadest  definition  laid 
down  in  the  authorities,  we  think  the  respond- 
ent fails  to  bring  this  case  within  the  rule  im- 
posing liability  upon  masters. 

Tbe  case  of  PafUecsr  v.  TiUy  Foster  Iron  Min- 
ing  Company,  eupra,  is  referred  to  by  the  re- 
spondent as  sustaining  the  recovery,  and  the 
question  may  therefore  be  tested  by  the  rule 
there  laid  down  without  doin^  injustice  to  the 
plaintiff.  It  was  there  said  that  '*  The  master 
owes  the  dutj  to  his  servant  of  furnishing  ade- 
quate and  suitable  tools  and  implements  for  his 
use,  a  safe  and  proper  place  in  which  to  pro- 
mote his  work,  ana,  when  they  are  needed,  the 
employment  of  skillful  and  competent  work- 
men to  direct  his  labor  and  assist  in  the  per- 
formance of  bis  duties." 

In  that  case  the  servant  had  been  assigned  to 
labor  under  an  overhanging  l^ge  in  a  mine, 
which  had  become  disintegrated  and  cracked, 
to  the  knowledge  of  the  master,  and  threatened 
to  faU  upon  and  injure  those  working  beneath 
it  We  held  that  the  master  was  charged  with 
the  dutv  of  exercising  care  and  prudeucein  the 
protection  of  his  servants  from  the  known  and 
inherent  daneers  of  the  situation,  and,  having 
failed  to  perrorm  that  duty,  was  liable  to  his 
servants  for  an  injury  arising  from  an  omission 
to  do  so. 

The  proof  in  this  case  does  not  show  that  the 
master  omitted  the  performance  of  any  such 
duty.  He  had  provided  a  skilled  and  compe- 
tent man  to  superintend  and  direct  the  work; 
a  sufficient  force,  with  all  necessary  and  proper 
means  and  appliances,  to  peif  orm  it,  and  a  safe 
place,  free  from  any  inherent  dangers,  in  which 
to  carry  it  on.  He  was  not  chargeable  with 
the  consequences  of  a  place  for  work  made 
dangerous  only  by  the  carelessness  and  neglect 
of  fellow  servants,  or  for  the  negligent  manner 
in  which  they  used  the  tools  or  materials  fur- 
nished to  them  for  their  work. 

The  plainliff*8  intestate  at  the  time  of  the 
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acrid  ent  wa«  engaged  in  tbe  bold  of  the 
yessel,  repairing  a  bulkhead  situated  near  the 
batcbway.  Tlu'ee  decks  extended  above  him, 
having  corresponding  openinf^,  constituting 
hatchways,  and  were  oidinanly  covered  by 
hatches;  but,  when  uncovered,  presented  an 
open  space  some  twelve  or  fifteen  feet  square, 
reaching  from  the  hold,  where  the  plaintifiTs 
intestate  was  employed,  through  all  of  the 
decks  to  the  spar  deck,  some  twenty -five  feet 
above  him.  This  vessel  was  constructed  in 
Uie  usual  and  ordinary  mode  of  such  steamers, 
and  there  was  nothing  about  the  arrangement 
of  the  hatdiwavs,  Uieir  appliances,  or  tbe 
various  decks  of  the  vessel,  which  presented 
any  danger,  if  used  in  thebr  usual  and  cus- 
tomary manner,  to  those  employed  about  them. 

Upon  the  occaidon  in  question  the  superin- 
tendent stood  on  the  spar  deck,  near  the  hatch- 
way, and  had  occasion  to  cause  a  water  tank 
to  be  let  down  from  the  main  deck  to  the  hold. 
In  order  to  do  this  it  was  necessary  to  uncover 
the  hatchway  on  the  main  deck.  He  directed 
the  foreman  of  the  men  in  the  hold  to  send  up 
assistants  to  do  this  work,  and  two  men,  viz., 
Holbrook  and  Torrey,  were  sent  on  this  serv- 
ice. The  men  usuallv  worked  in  pairs,  and 
Torrey  was  Holbrook  s  assistant. 

These  hatches  were  quite  heavj,  and  the 
work  of  removing  them  was  considered  dan- 
gerous, and  two  men  were  invariably  employed 
in  its  performance.  The  hatches  consisted  of 
thick  plank  about  six  feet  long  and  two  and  a 
half  broad,  and  having  holes  cut  in  the  cor- 
ners at  the  respective  ends,  diagonally  oppo- 
site, to  enable  the  men  handling  them  to  secure 
a  firm  hold.  When  Holbrook  and  Torrey 
arrived  at  the  hatchway  they  advanced  on 
opposite  sides  towards  it,  and  Rouse,  another  | 
employ^,  had  also  approached  it  on  the  side 
opposite  Holbrook  in  a  position  to  assist  him, 
when  the  superintendent  called  out  to  Hol- 
brook and  said :  "Holbrook,  take  off  that 
hatch."  Holbrook  thereupon  seized  one  end 
of  the  hatch,  and,  supposing  either  Rouse  or 
Torrey  had  hold  of  the  other  end,  lifted  it  up 
and  pulled  the  opposite  end  from  its  resting 
place. 

Torrey  and  Rouse,  each  waiting  for  tbe 
other,  did  not  in  fact  get  hold  of  the  hatch,  or, 
if  they  did,  they  let  go,  and  it  went  through 
the  hatchway,  twisting  itself  by  its  weight 
out  of  Hoibrook's  hands,  and,  after  striking 
the  steerage  deck,  bounded  off  and  fell  into 
the  hold,  striking  the  plaintiff's  intestate  on 
the  leg,  breaking  it  in  several  places.  It  ap- 
peared that  the  decedent  left  the  place  where 
ne  was  at  work,  and  comparatively  safe,  and 
had  advanced  under  tbe  hatchway  to  obtain 
some  nails,  to  use  in  his  work,  from  a  keg 
placed  there  bysome  one,  but  by  whom  does 
not  appear.  While  thus  engaged  he  was 
struck  Dy  the  hatch. 

There  \b  no  reasonable  flround  for  claiming 
that  Gray,  by  callinff  upon  Holbrook  to  remove 
the  hatches,  intenaed  that  he  should  do  so 
alone,  or  to  exclude  others,  whom  he  had 
called  there  expressly  to  assist  in  the  work, 
from  co-operatinff  with  him.  Holbrook  and 
Torrey  both  understood  that  they  were  both 
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required  to  remove  the  hatches,  and  would 
have  co-operated  but  for  the  fortuitous  pres- 
ence of  Rouse  in  the  place  where  he  stood. 

It  was  a  usual  ana  customary  practice  for 
men  eneaged  in  the  work  of  removing  hatches 
on  shipboard  to  give  notice  to  persons  below« 
by  calling  out  to  them  to  stand  from  under,  or 
similar  words,  importing  a  caution  to  such, 
persons.  This  custom  was  known  to  all  of 
the  persons  engaged  in  removing  the  hatches^ 
and,  as  testified  to  by  several  witnesses,  in 
various  parts  of  the  vessel,  was  complied  with 
on  this  occasion.  Other  witnesses,  howeyer, 
amone  whom  was  plaintiff's  intestate,  testified 
that  they  did  not  hear  the  caution. 

Assuming  that  this  evidence  presented  » 
question  of  fact  for  the  Jury,  and  that  it 
might  properly  find  that  no  signal  was  given, 
vet  the  duty  of  giving  the  caution  necessarily 
belonged  to  those  engaged  in  executhig  the 
work,  and  not  to  tbe  master.  It  pertained 
purely  to  the  mode  of  execution,  and  rested 
upon  those  who  were  engaged  in  its  per- 
formance and  were  well  Informed  of  the  cus* 
tomary  usage  in  respect  thereto.  It  was  no 
part  of  tbe  duty  of  tbe  master  to  remove 
hatches  or  direct  the  particular  mode  of  do- 
ing so,  any  more  than  to  direct  workmen  in 
the  use  of  the  tools  with  which  tbey  performed 
their  work.  There  were  customary  and  estab- 
lished modes  of  performing  such  services,  and 
each  employ  §  was  expected  to  do  his  work 
in  the  manner  and  style  to  which  he  wsa 
accustomed,  without  special  directions  in  re» 
spect  thereto. 

It  was  entirely  immaterial  whether  the 
superintendent  undertook  to  perform  the  work 
of  removing  batches  or  ordered  it  to  be  done 
by  others;  be  was  in*  either  case  engaged  in 
performing  the  duty  of  a  workman.  The 
master  had  fumi^ed  abundant  help  to  do  the 
work  and  had  done  all  tbat  was  required  of 
him;  and  it  was  the  fault  of  the  servants  that 
a  sufficient  number  did  not  co-operate  to  per- 
form it  safely,  or  do  it  in  the  manner  pre- 
scribed by  custom. 

It  would  be  extending  the  liability  of  a 
master  beyond  any  established  rule  to  require 
him  to  oversee  and  supervise  the  execution  and 
detail  of  all  mechanical  work  carried  on  under 
his  employment,  and  there  is  no  rule  of  law 
which  authorizes  it 

The  risks  arising  to  employ^  from  the  neg- 
ligence and  carelessness  of  fellow  workmen 
are  incident  to  the  service  in  all  mechanioEd 
employments,  and  must  be  borne  by  the  serv- 
ant; and  even  with  this  limitation  the  field  of 
the  master's  liability  is  sufficiently  broad  to 
impose  upon  him  most  onerous  obligations  in 
the  conduct  of  industrial  enterprises.  He  is 
not  the  insurer  of  the  lives  and  safety  of 
those  in  his  employ,  and,  after  he  has  per- 
formed the  duties  wnich  tbe  law  enjoins  upon 
him,  is  exempt  from  liability  for  injuries  aris- 
ing from  accidents  occurring  in  tbe  ordinary 
and  usual  mode  of  prosecuting  work. 

The  judgments  of  (Ae  OawrU  below  ihould  te 
reversed  and  a  neto  trkU  ordered,  toith  eoste  Uk 
abide  the  event 

All  concur. 
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James  8.  COX  et  al.,  BespU., 

Edgar  0.  PEAHCE  et  al.,  Appti. 

(TUN.  Y.  687.) 

1.  The  fkilvre  of  aa  *Soiit  to  eommnnf  • 
Cftteiohis  princtpaT  information  aoquired 
by  him  in  the  oouxBe  and  within  the  scope  of  his 
agency,  is  a  breach  of  duty  to  hla  principal;  but 
aa  notice  to  the  principal  it  has  the  same  ettect  aa 
to  third  persona  aa  though  hia  duty  had  been 
faithfully  performed. 

1.  If  a  person  ffivem  notlee  of  hia  with- 
drawal from  a  Arm,  to  an  agent  with  authority 
to  recelye  ordera  for  an  article,  when  the  latter 
aeeka  from  him,  aa  a  supposed  partner,  an  order 
Arom  the  firm  for  such  article,  it  la  of  no  conae- 
quence  ao  far  aa  the  eftoct  of  the  notice  ia  con- 
oetned,  that  on  a  aubaequent  sale  to  a  new  firm 
€f  the  aame  name,  the  agent  had  forgotten  the 
notice. 

8.  Hotlee  to  a  party,  aetnal  or  eonstmet- 
ive*  In  a  parttoolar  tranaaustion*  of  a 

fact  which  exempts  another  from  liability  in 
that  transaction,  la  notice  in  all  aubaequent  trana- 
aotlons  of  the  same  character  between  the  same 
parties. 

4.  notice  to  a  special  representatlwe  for 

procuring  orders  for  coal  from  a  firm  who  acts 
exclusively  in  the  interest  of  certain  dealers,  and 
who  has  previoualy  procured  orders  from  the 
firm,  on  soliciting  another  order,  that  one  of  the 
former  members  of  the  firm  had  withdrawn^  con- 
aUtutea  notice  to  the  dealers  whom  he  repre- 


(Ifarch  ft.  1889.) 

APPEAL  by  the  executors  of  defendant, 
Hosea  O.  Pearce,  deceased,  from  a  Judg- 
ment of  the  €kneral  Term  of  the  Supreme 
Gourt,  Second  Department,  granting  plaintiffs' 
motion  for  Judgment  on  a  verdict  directed  in 
their  favor  bv  the  Eiogs  Circuit  subject  to 
the  opinion  of  the  Gener^  Term,  in  an  action 
to  recover  the  price  of  certain  coal.    EeversecL 

Previously  to  November  1, 1878,  Hosea  0. 
Pearce  was  a  member  of  the  firm  of  Pearce  & 
Hall.  On  that  day  such  firm  was  dissolved 
by  the  withdrawal  therefrom  of  said  Pearce. 
Daring  the  yean  1877  and  1878,  prior  to  such 
withdrawal  of  Pearce.  the  firm  of  Cox  & 
Boyoe  sold  coal  on  credit  to  the  firm  of  Pearce 
&  Hall,  through  one  Qeorge  Marriott,  a  coal 
broker.  Subsequently  to  Pearce's  retirement 
from  the  firm  he  informed  Marriott,  when  the 
latter  approached  him  for  an  order  for  coal, 
that  he  had  withdrawn  from  the  firm.  Mar- 
riott did  not  communicate  this  information  to 
Cox  &  Boyce.  After  that  sales  continued 
from  time  to  time  up  to  May  or  June,  1884, 
when  coal  was  sold  to  recover  the  value  of 
which  this  suit  was  brought  a^inst  the  firm 
of  Pearce  &  Hall  and  Hosea  O.  Pearce  was 
made  a  party  defendant. 

Other  material  facts  appear  in  the  opinion. 

Mr.  Albert  G.  Meuonmldp  for  appel- 
lants; 

The  actual  notice  of  his  retirement,  given  in 
1878  by  Hosea  0.  Pearce  to  George  Marriott, 
the  customary  representative  of  Cox  &  Boyce, 
atthe  very  time  that  Marriott  was  endeavor- 
ing to  effect  another  sale  of  coal  for  Cox  & 
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Boyce,  and  in  immediate  relation  to  his  duties 
to  them  in  the  premises,  was  notice  to  Cox  ft 
Bovce,  and  bis  knowledge  then  obtained  was 
in  legal  effect  the  knowlwlge  of  plaintiff  Cox. 
This  result  is  not  affected  by  the  consideration 
v/hethcr  Marriott  then  fulfilled  his  duty  and 
communicated  the  fact  to  his  principal.  Cox, 
or  neglected  his  duty  by  failing  to  so  commu- 
nicate it. 

See  Bank  pf  D.  S.  v.  Davis,  2  Hill,  451; 
Story,  Agencv,  8th  ed.  §  140;  Ewell's  Evans. 
Agency,  ♦IW;  Edwards.  Brokers  &  Factors. 
§88;  Hiery.  OdeU,  18  Hun,  814;  Sutton  v. 
Dillqye,  8  Barb.  529;  Page  v.  Brant,  18  HI. 
87;  £iffaUs  v.  Morgan,  10  N.  Y.  184. 

Messrs.  Leavltt&  Keith,  for  respondents: 

An  outgoing  partner  of  a  firm  must  take  his 
name  out  with  bim,  for  if  he  leaves  it  behind 
him  he  is  to  be  considered  as  still  holding  him- 
self out  as  a  partner,  whatever  may  be  his  real 
relation. 

Vernon  Y.  ManhaUan  Co,  23  Wend.  183;  see 
Senator  Yerplaock's  opinion  at  p.  193,  ap- 
proved by  this  court,  in  City  Bank  v.  Mo- 
Ohesney,  20  N.  Y.  243;  Story,  Partn.  §  160. 

Marriott's  knowledge  gained  in  a  prior 
transaction  cannot  be  imputed  to  the  principal, 
unless  it  is  shown  to  have  been  present  in  the 
agent's  mind  at  the  time  of  the  transaction  in 
question. 

The  DisUUed  SpiriU,  78  U.  8.  11  Wall.  856 
(20  L.  ed.  167):  Chouteau  v.  Allen,  70  Mo.  841; 
Terger  v.  Barz,  56  Iowa,  81;  Lebanon  8ad. 
Bank  v.  HoUenbeck,  20  Minn.  822;  Fairfield 
8av.  Bank  v.  Chase,  72  Maine,  226,  89  Am. 
Rep.  819  and  notes,  822-881. 

Marriott's  knowledge  cannot  be  imputed  to 
Cox  &  Boyce. 

Fairfield  8av.  Bank  v.  Chase,  72  Maine,  226; 
notes  to  ^.  a  89  Am.  Rep.  322-881. 

If  an  outgoing  partner  relies  on  notice  to  an 
agent  be  must  show  that  the  agent  was  an 
agent  for  such  a  purpose,  that  it  was  fairly 
within  the  scope  of  his  agency. 

Wade,  Notice,  §  502;  Abb.  Trial  Ev.  224. 
See  also  Weisser  v.  Denison,  10  N.  Y.  77; 
Stewart  v.  Sonndtom,  49  Ala.  178. 

A  broker  is  not  an  agent  except  in  a  most 
limited  way. 

Dos  Passoa,  Stock  Brokers,  chap.  1;  Touro 
V.  Cassin,  1  Nott  &  McC.  178;  Coddington  v. 
Goddard,  16  Gray.  486 . 

Can  it  be  possible  that  sucb  a  person  is  an 
a{;ent  for  the  purpose  of  receiving  notices  of 
dissolution?  In  answer  we  invoke  the  prin- 
ciples of  the  following  cases: 

FuUon  Bank  v.  K  T.  A  S.  Canal  Co.  4 
Paige.  127;  Fimolesy.  Page,  8  0.  B.  16;  Atlan- 
tic StaU  Bank  v.  Sawrg,  82  N.  Y.  291;  Roaeh 
V.  Karr,  18  Kan.  629;  Davis  I.  W.  Wagon 
Wheel  Co.  V.  Davis  W,  Wagon  Co.  20  Fed. 
Rep.  699;  Brown  v.  Bankers  dt  B.  Teleg.  Co.  80 
Md.  89;  Barnes  v.  Trenion  Oas  Light  Co.  27 
N.  J.  Eq.  88;  De  EayY.  Haekensaek  Water  Co. 
88  N.  J.  Eq.  158;  Ford  v.  French,  72  Mo.  250: 
Tempteman  v.  Hamilton,  87  La.  Ann.  764;  16 
Am.  Law  Reg.  N.  S.  1. 

Andrews.  J.,  delivered  the  opinion  of  the 
court: 

The  notice  given  in  1878,  by  Hosea  0.  Pearce 
to  Marriott,  on  the  occasion  of  the  application 
of  Marriott  to  bim  for  an  order  from  rearce  & 
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Hall,  for  another  cargo  of  coal,  that  be  bad  le- 
tirpd  from  that  Arm,  wa^,  we  think,  notice  to 
Cox  &  Boyoe.  It  ia  conceded  that  Hoeea  O. 
Pearce  withdrew  from  the  firm  of  Pearce  & 
Hall  November  1,  1878,  and  that  the  busineae 
was  continued  thereafter,  under  the  same  firm 
name,  by  one  of  the  partners  in  the  original 
firm,  and  two  new  members  associated  with 
him. 

The  only  serious  question  upon  the  effect  of 
the  notice  given  to  narriott,  arises  upon  the 
point  whether  he  was,  in  law,  the  agent  of  Cox 
&  BoYce,  and  receired  the  notice  in  that 
capacity,  so  that  knowledge  of  the  dissolution 
communicated  to  him  by  the  retiring  partner 
of  the  firm  of  Pearce  &  Hall  was  imputable 
to  Cox  &  Boyce. 

If  the  knowledge  of  Marriott  was  acouired 
in  the  course  of  his  agency,  and  while  en- 
gaged in  a  transaction  for  Cox  &  Bovce,  which 
made  the  disclosure  to  him  suitable,  and  the 
receiving  of  such  notice  was  within  the  scope 
of  his  affency,  it  was  in  law  notice  to  his  prin- 
cipals, futhough  never  communicated  to  them. 

The  failure  of  Marriott  to  communicate  the 
information  constituted,  on  the  assumption 
stated,  a  breach  of  duty  to  his  principals:  but 
as  to  Pearce,  the  notice  had  the  same  effect  as 
though  the  duty  had  been  faithfully  per- 
formed. IngaUi  v.  Maroan,  10  N.  T.  178; 
Story,  Agency,  ^  140,  and  cases  cited. 

So,  also,  on  the  assumption  that  Marriott 
was  the  agent  of  Cox  &  Boyce,  to  receive  the 
notice,  it  Is  of  no  consequence  that  in  1884, 
when  the  sale  was  made  which  is  the  subject 
of  this  action,  he  had  forgotten  it,  and  it  was 
not  present  in  his  mind  or  recollection. 

If  in  1878  Cox  &  Boyce  had  actual  or  con- 
structive notice  that  HoeeaO.  Pearce  had  with- 
(kawn  from  the  firm,  it  operated,  once  for  all, 
as  a  revocation,from  that  time,  of  any  authority 
to  deal  with  the  new  firm  on  the  credit  of  his 
name;  and  he  could  only  be  bound  by  new 
transactions  on  proof  of  a  fresh  authority. 

The  doctrine  that  notice  to  an  agent  before 
his  employment  as  agent,  or  notice  not  acquired 
in  the  very  transaction  which  is  the  subject  of 
investigation,  does  not  bind  the  principal  as  a 
constructive  notice,  except  under  certain  lim- 
itations, is  a  generally  accepted  principle  in  the 
law  of  agency.  The  DistiUed  Sptrtts,  78  U. 
8.  11  Wall.  856  [20  L.  ed.  167];  FairlUid  8av. 
Bank  V.  Oha»e,  72  Maine,  226. 

But  if  the  principal  already  had  notice, 
actual  or  constructive,  of  a  fact  material  to 
the  new  transaction,  the  new  dealing  must  be 
Judged,  and  the  rights  of  the  parties  must  be 
determined,  on  the  assumption  that  the  fact  of 
which  he  had  prior  notice,  actual  or  construct- 
ive, was  then  known  to  him. 

In  other  words,  notice  to  a  party,  actual  or 
const nictive,  in  a  particular  transaction,  of  a 
fact  which  exempts  a  defendant  from  liability 
in  that  transaction,  is  notice  in  all  subsequent 
transactions  of  the  same  character  between  the 
same  parties. 

The  case  in  the  aspect  we  are  now  consider- 
ing, comes  to  the  question  whether  Marriott, 
when  he  was  notified  by  Pearce,  in  1878,  that 
he  had  withdrawn  from  the  firm,  was  the  agent 
of  Cox  &  Boyce,  in  such  a  sense  that  notice  to 
him  was  notice  to   bis   principals.     Cox  & 
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Boyce  were  ooal  dealers,  and  Marriott  was  a 
coal  broker.  But  while  he  was  not  a  salesman 
for,  nor  an  employ^  of  Cox  &  Boyce  in  the 
usual  sense,  he  nevertheless  was  tbeir  spedal 
representative  in  procuring  orders  from  Pearoe 
&Hall  for  coal.    The  orders  were  frequent. 

All  the  sales  made  by  Cox  &  Boyce  to  Pearoe 
A  Hall  were  made  through  Marriott,  and  the 
purchasers,  in  living  the  orders,  understood 
that  they  relatea  to  coal  of  Cox  &  Boyce.  Cox 
&  Boyce  paid  Marriott  his  oommissions,  and 
they  emploved  him  to  carry  Uie  ooal  sold  from 
their  wharf  to  the  factory  of  Pearce  &  Hall, 
and  paid  him  for  his  service.  The  bills  were 
sent  by  mail.  But,  in  most  instances,  Marriott 
received  the  checks  of  Pearce  &  Hall,  and  re- 
ceipted the  bills  in  the  name  of  Cox  &  Boyoe, 
"per  Qeorge  Marriott."  It  Is  stated  in  the 
case  that  he  received  the  checks  and  rc^ipted 
the  bills  without  previous  authority,  iiut  be 
delivered  the  checks  to  Cox  &  Boyce,  who  re- 
ceived them  without  objection. 

Marriott  was  accustomed  to  caU  at  the  fac- 
toiy  of  Pearce  &  Hall  from  time  to  time  to 
solicit  orders  upon  Cox  &  Boyoe. 

Soon  after  November  1, 1878,  he  called  for 
that  purpose,  and  then  saw  Hosea  O.  Pearce, 
and  stated  to  him  "  that  he  wanted  to  know  if 
Pearce  &  Hall  were  ready  for  another  cargo  of 
coal."  Pearce  rn>lied  "that  he  had  retired  from 
the  concern,  and  should  do  no  more  buying," 
and  referred  him  to  his  son,  one  of  the  new 
partners. 

Marriott,  on  the  same  visit,  saw  the  son,  and 
pursuant  to  a  conversation  then  had  with  him. 
Cox  A  Boyce  subsequently  delivered  a  cargo 
of  coal.  The  sale  for  wnich  this  action  was 
brought  was  made  in  1884,  dx  years  after, 
through  Marriott 

We  are  of  opinion  that  the  relation  of  Mar- 
riott to  Cox  &  Boyce  was  such  as  to  charse 
that  firm  with  the  notice  given  to  Marriott  In 
1878,  by  Hosea  O.  Pearce,  of  his  withdrawal 
from  the  firm  of  Pearoe  &  HalL 

The  notice  was  material  to  the  very  negotia- 
tion in  which  Marriott  was  then  engaged,  and 
it  was  his  duty  to  inform  Cox  A  Boyoe  of  the 
information  he  received,  because  it  was  a 
material  fact  bearing  upon  the  question  whether 
they  should  fill  the  order  then  made. 

Marriott,  in  his  dealings  with  Pearce  &  Hall» 
was  not  acting  simply  as  a  broken  in  the  gen- 
eral sense.  In  receiving  orders  from  Pearce  A 
Hall,  be  was  acting  exclusivdy  in  the  interest 
of  Cox  A  Boyce,  and  it  was  so  understood  by 
the  vendor  and  purchaser.  Cox  A  Boyce  per- 
mitted him  to  exercise  powers,  limited,  ft  \b 
true,  but  such  as  are  usually  exercised  by 
agents. 

The  occasion  called  for  the  notification  given 
by  Pearce  to  Marriott.  The  application  for 
another  order  was  made  to  the  former,  accord- 
ing to  the  course  of  business  prior  to  that  time, 
and  good  faith  required  Pearce  to  make  the 
disclosure;  and  we  think  he  had  a  right  to 
assume  that  it  was  within  the  scope  of  Mar- 
riott's agency,  to  receive  it  in  behalf  of  bis 
principals. 

These  views  lead  to  a  retenal  of  the  order. 
Judgment  reteraed  and  judament  abeoluU  eft- 
deredfoT  the  dtfendanti,  mih  eoete. 

All  concur. 


TRmm  ^  Sabusb  R.  Co,  y.  Mbadow& 
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TRINITY  ft  SABINE  R  CO.,  Appi., 

p. 

A.  F.  MEADOWa 
(....Tex.....) 

L  A  railroad  oompajiy  which  has  eare- 
IhUg^   and   ipfc<ii^iiy   eonstmeted  ito 

,  roadf  under  lawful  authontsr*  to  not  liable  for  an 
injury  to  a  water  mill  by  the  clogglnff  of  its  wheel 
and  a  partial  tUdng  of  its  reservoir  and  a  stream 
of  water  by  sand  whioh  was  loosened  by  the  con- 
struction of  the  road  and  washed  into  the  stream 
and  pond  by  heavy  rains. 

IL  The  eonstltatloiial  proTiaioii  that  *1f o 
peraosi'fl  property  eaa  be  taken*  dam- 
aged or  destroyed  for,  or  applied  to,  a  public  use 
without  adequate  compensation,**  does  not  give 
an  action  against  those  constructing  public  works, 
for  aots  which,  if  done  by  porsous  in  pursuit  of  a 
private  enterprise,  would  not  have  been  action- 
able. 

(February  U,  1889.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  District  Court  of  Tyler  County  in 
favor  of  plaintiff  in  an  action  to  recover  dam- 
agoB  alleged  to  have  resulted  to  plaintiff's  prop- 
erty because  of  the  construction  of  defendant's 
railroad.    Bevened, 

The  facts  are  8ufl3ciently  stated  in  the  opin- 
ion. 

MBB»n.  Sam.  T.  Rebb  and  J.  P.  Stewen- 
•oii*  for  appellant: 

If  appellant's  roadbed  was  improperly  con- 
structed, but  subsequently  to  the  construction 
thereof  some  new  cause  has  intervened,  of  it- 
self sufficient  to  stand  as  the  cause  of  the  mis- 
fortune, the  former  must  be  considered  as  too 
remote;  and  the  original  wrongful  or  negligent 
act  will  not  be  regarded  as  the  proximate  cause, 
when  any  new  agency  not  within  the  reason- 
able contemplation  of  the  wrong  doer  has  in- 
tervened to  Ining  about  the  injury. 

La.  Mut.  In$.  Co.  v.  Tweed,  74  U.  8.  7  Wall. 
62  (19  L.  ed.  67):  Brandon  v.  Qu^  City  C.  P. 
d  Mfg.  Co.  61  Tex.  121;  Hotuton  A  Q.  N.  B. 
Co.  ▼.  Parker,  60  Tex.  847. 

A  railway  company  is  not  liable  at  common 
law  for  consequential  damages  sustained  by  a 


neighboring  land  owner  from  the  manner  in 
which  its  road  has  been  constructed,  if  the 
company  has  built  it  in  a  skillful  manner,  and 
within  {be  exercise  of  the  power  granted  to  the 
company.  It  is  entitled  to  do  the  things  with- 
in its  location  necessary  and  useful  for  the 
construction,  maintenance  and  worlLioff  of  its 
road,  and  is  not  responsible,  except  under  stat- 
ute, for  damages  suffered  in  the  reasonable  ex- 
ercise of  this  right. 

6  Wait,  Act.  &  Def.  p.  802;  Pierce.  Railroads, 
pp.  197,  2(t2-264;  Mover  v.  IST.  T.  Cent.  c£  U. 
B.B,Co,eS  N.  Y.  851,  8  Am.  &  Eng.  R.  R 
Cas.  684,  686. 

If  defendant,  in  the  construction  of  its  road, 
constructed  and  built  it  at  the  points  com- 
plained of  bv  plaintiff,  in  a  skillful  and  proper 
manner,  and  has  maintained  it  and  kept  it  up 
in  the  usual  and  customary  manner,  it  is  not 
liable  in  this  action. 

7  Wait,  Act  &Def.  pp.  262, 268,  g  20;  Athene 
Mfg.  Go,  ▼.  Bucleer  (Ga.)  4  8.  K  Rep.  886; 
Houston  Water  Worke  Co.  v.  Kennedy  (Tex.)  8 
8.  W.  Rep.  86. 

Meeere,  West  ft  Chester,  S.  B.  Cooper 
and  E.  G.  GeiaendorflF,  for  appellee: 

If  appellant  constructed  itsroaci  in  a  skillful 
manner  for  ordinary  railway  purposes,  but  in 
such  a  manner  that  the  wash  from  the  same 
would  damage  plaintiff's  property,  knowing, 
or  when  by  the  exercise  of  reasonable  care  and 
prudence  it  might  have  known,  that  it  would  so 
damaee  his  property,  then  it  would  be  liable  to 
appelke  for  any  damages  resulting  from  such 
construction. 

Gu^,  C.  A  8.  F.  B,  Co.  v.  Eddine,  60  Tex. 
666;  Art  1.  g  17,  Const  1876;  International  A 
0.  N.  B.  Co  V.  Timmermann,  61  Tex.  660;  In- 
ternational A  G,  N.  B.  Co.  V.  Pape,  62  Tex. 
818;  Oulf,  C.  A  8.  F.  B.  Co,  v.  i^ter,  68Tex. 
467;  Sedgwick,  Damages,  p.  284;  Pierce,  Rail- 
wars,  pp.  266,  267. 

The  measure  of  damages,  in  cases  of  this 
character,  is  the  difference  between  the  value 
of  the  property  immediately  before  and  imme- 
diately after  the  injury. 

Saline  A  E,  T.  B.  Co.  v.  Joaehimi,  68  Tex. 
457;  White  &  Wilson,  Court  of  Appeals,  §  446; 
Sedgwick,  Damages,  p.  267,  note  e. 


TXosm.'^Iniury  to  ohuttina  lande  by  roOroad  oofi- 

etruetUm. 

A  railroad  oompaoy  is  given  a  very  large  discre- 
tion in  determining  all  questions  relating  to  the 
equipment  and  operation  of  its  road.  Courts,  as  a 
general  rule,  will  not  interfere  with  the  manage- 
ment of  railways  in  these  respects,  except  where 
the  act  sought  to  be  enf  oroed  is  speoiflo,  and  the 
right  to  its  performance  in  the  manner  proposed  is 
dear  and  undoubted.  Ohio  *  M.  B.  Co.  v.  People, 
120  lU.  200, 9  West  Rep.  107. 

A  railroad  company  is  not  liable  for  incidental 
damages  to  land  abutting  near  a  track,  the  road 
being  run  in  all  respects  with  care  and  BkiU.  Bese- 
man  v.  Pa.  R.  Co.  11  Cent  Rep.  MB,  SO  N.  J.  L.  285. 

In  the  absence  of  the  actual  taking  of  proper^, 
consequential  damages  to  abutting  owners  from 
the  construction  of  a  road  upon  the  land  of  anoth- 
er  affords  no  right  of  recovery.  Ind.  B.  &  W.  B. 
Co.  V.  Eberle,  0  West  Rep.  211, 110  Ind.  642. 

The  right  of  a  railroad  company  to  exercise  the 
8L.RA. 


right  of  eminent  domain  cannot  be  denlec^  on  the 
ground  that  the  company  has  erected  a  nuisance 
damaging  other  lands  of  the  same  owner.  Be  N. 
Y.  W.  S.  &  a  R.  Co.  S  Cent  Rep.  186, 101  N.  Y.  68K. 

lu  a  suit  against  a  railrooo  coippany  for  damages 
for  injury  to  property  caused  by  its  construction 
work,  proof  that  the  injury  was  common  to  all  ad- 
jacent property  is  not  a  bar  to  recovery.  Texas  * 
N.  O.  R.  Co.  V.  Goldberg,  68  Tex.  68S. 

The  Nebraska  CompUed  Statutes,  ohap.  16« 
S  OK,  providing  for  the  ascertainment  of  damages, 
applies  only  to  cases  where  private  property  is 
taken  for  public  use,  and  not  where  it  is  simply 
damaged.  Omaha  Horse  B.  Co.  v.  Cable  Tramway 
Co.  82  Fed.  Rep.  727. 

To  entitle  a  land  owner  in  Wisconsin  to  compen- 
sation for  consfBgiiential  iajuzy  resulting  to  his 
land  from  the  location  and  operation  of  a  raihroad« 
there  must  be  an  actual  taking  of,  or  physical  inter- 
ference with,  some  portion  of  his  property,  in  the 
strict  sense  of  the  term,  fleiss  v.  Milwaukee  A  It, 
W.  R.  Co.  60  Wis.  566. 


Sr»P  also  4  L.  R.  A.  735:  14  L.  R.   A.  133. 
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Gaines*  /.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  below  by  appellee 
against  appellant  to  recover  damages  for  an 
alleged  Injury  to  a  water  mill.  It  is  averred  in 
tJhe  petition  tbat  appellant  constructed  its  rail- 
road near  and  parallel  to  the  stream  on  which 
the  mill  was  situated,  and  tbat,  as  an  effect  of 
heavy  rains,  the  land  which  was  loosened  by  the 
construction  was  carried  into  the  stream,  and 
filled  its  channel  as  well  as  the  pond  which  re- 
tained the  water  that  was  to  furnish  the  motive 
power  of  the  machinery. 

The  stream  which  supplied  the  pond  was 
formed  by  two  tributaries  runnine  in  a  general 
direction  cast  and  west,  and  forming  a  Junction 
a  few  hundred  yards  above  the  mill.  The 
railroad  was  constructed  on  the  south  side  of 
the  south  fork.  There  were  several  smaller 
streams  which  flowed  northwest  into  the  south 
fork,  and  crossed  by  the  line  of  the  railroad. 

The  evidence  showed  that  after  Uie  road  was 
constructed  sand  was  washed  into  the  south 
prong,  and  measurably  filled  its  channel,  and 
was  deposited  on  the  bottom  of  the  miU  pond 
to  the  depth  of  several  feet.  The  effect  was  to 
clog  the  water  wheel  of  the  mill  with  sand,  and 
to  diminish  the  retaining  capacity  of  the  reser- 
voir. The  defendant  companv  introduced  as  a 
witness  an  engineer  who  testified  that  the  road 
was  carefully  and  skillfully  constructed;  and 
there  was  no  testimony  which  tended  to  show 
tbat  this  was  not  true. 

There  was  also  testimony  conducing  to  prove 
that  the  surface  of  the  land  over  which  the  road 
was  built,  and  which  was  drained  by  the  small 
tributaries  of  the  south  fork  of  the  mill  creek 
above  mentioned,  was  composed  of  loose  sand , 
and  that  after  the  road  was  constructed  the  trees 
on  it  had  been  taken  off  for  ties,  and  numerous 
roads  made  over  it  in  hauling  out  the  ties  and 
timber.  This  testimony  also  tended  to  show 
that  the  fillinff  up  of  the  plaintiff's  pond  was 
caused  by  sand  from  this  source. 

The  defendant  companjr  asked  a  special 
charge  to  the  effect  that,  if  the  railroad  was 
constructed  in  a  skillful  and  proper  manner, 
Uie  defendant  would  not  be  responsible  to 
plaintiff  for  anj  damas;e  that  may  have  resulted 
from  the  washmg  of  the  sand  thrown  out  in  its 
construction  into  the  mill  ^nd  of  the  plaintiff. 
The  refusal  to  give  this  is  assigned  as  error. 
The  question  presented  by  this  assi^ment  is 
also  rais^  by  another,  in  which  it  is  claimed 
that  the  court  erred  in  overruling  a  motion  for 
a  new  trial,  on  the  ground  of  the  insufficiency 
of  the  evidence  to  show  any  liability  on  the 
part  of  the  defendant.  If  the  railroad  was  prop- 
erly constructed,  can  the  plaintiff  recover  for 
the  damages  which  he  claims  to  have  accrued 
to  him  in  this  case? 

Our  Constitution  provides  that  "No  person's 
property  can  be  taken,  damaged  or  destroyed 
for,  or  applied  to,  a  public  use  without  adequate 
compensation  beinff  made."    Art.  1,  §  17. 

Under  the  provisions  of  other  Constitutions 
which  merely  provide  compensation  to  the 
owner  for  property  taken  for  public  use,  it  had 
been  a  question  whether  or  not  one  whose  prop- 
erty was  immediately  and  directly  damagra  by 
a  public  improvement,  though  no  part  of  it  was 
appropriated,  could  recover  for  such  damage; 
and  in  some  cases  il  was  held  tbat  when  the 

8L.R.A. 


result  of  the  public  work  amounted  to  a  prac- 
tical appropriation,  though  no  part  was  direcU^ 
used,  a  compensation  was  to  be  allowed. 

The  insertion  of  the  words  damaged  or  ds- 
strayed  in  tlie  section  quoted  was  doubtless  in- 
tended to  obviate  this  question,  and  to  afford 
protection  to  the  owner  of  property,  by  allow- 
ing him  compensation,  when  by  the  construo- 
tipn  of  a  public  work  his  property  was  directlr 
damaged  or  destroyed,  although  no  part  of  it 
was  actually  appropriated.  But  we  do  not  think 
that  provision  was  intended  to  apply  to  such 
consequential  damages  ps  are  claimed  in  this 
case. 

In  Mills  on  Eminent  Domain,  §  183,  it  is  said 
that  "  If  land  is  injured,  and  in  consequence 
of  an  act  which  would  have  been  the  subject 
of  an  action  at  common  law  but  for  the  statute 
compensation  may  be  required  and  awarded;* 
citing  Chamberlain  v.  WestJEnd  ofLtnuUm  db  OL 
P.B.Oo.9i  L.  J.  N. 8.  Q.  B.  201. 

It  may  be  doubted  if  our  Constitution  in- 
tended to  extend  the  recovery  of  compensation 
beyond  the  rule  here  indicated;  that  Is  to  say^ 
if  a  railroad  company,  condemned  or  otherwise, 
acquired  for  its  purposes  a  right  of  way  over 
land,  and  in  constructing  its  road  did  an  act 
injurious  to  an  adiacent  neighboring  propri- 
etor, for  which,  if  done  by  the  original  owner, 
he  would  have  been  responsible  at  common  law, 
the  company  should  be  liable  to  compensate  the 
proprietor  so  injured. 

We  do  not  understand  that  it  was  intended 
to  give  an  action  against  those  constructing 
public  works,  for  acts  which  if  done  by  per- 
sons in  pursuit  of  a  private  enterprise  would  not 
have  been  actionable. 

Admittinj^,  for  the  argument's  sake,  that  the 
road  was  skillfully  constructed,  does  the  plahit- 
iff  show  any  cause  of  action  in  this  case?  We 
think  not.  Our  statute  provides  that  railroads 
must  be  so  constructed  as  not  to  interfere  with 
the  natural  flow  of  the  water  (Rev.  Stat,  art 
4171),  and  we  have  numerous  cases  in  which 
parties  have  been  permitted  to  recover  against 
railroad  companies  for  failure  to  comply  with 
this  law.  But  there  the  cause  of  action  is  pred- 
icated upon  the  failure  to  construct  the  rail- 
road in  the  proper  manner  so  as  to  permit  tha 
natural  flow  of  the  water. 

In  the  present  case,  neither  the  living  water 
nor  the  surface  water  has  been  interrupted  or 
diverted.  The  defendant  has  properly  con- 
structed its  roadbed,  and  in  so  doing  has  dis- 
placed from  its  original  position  considerable 
quantities  of  sand,  which,  as  plaintiff  claims, 
has  flowed  into  his  pond,  and  obstructed  the 
operation  of  his  mill. 

If  the  owners  of  the  sand  hills  which  consti- 
tute the  water  shed  from  which  the  waters 
flowed  into  the  stream  from  its  south  side  had 
cleared  and  plowed  them  for  purposes  of  culti- 
vation, it  would  seem  probable  that  the  same 
result  from  the  washing  of  the  sand  would  have 
occurred  if  the  railroad  had  never  been  built* 
Would  the  land  owners  have  been  responsible 
for  the  damages  resulting  in  such  a  case?  We 
think  not. 

If  the  owner  of  the  land  for  his  private  use 
had  constructed  a  tram  or  other  road,  and  had 
thereby  loosened  the  soil  by  cuts  and  fills,  and 
the  sand  so  filled  had  been  carried  by  water 
flowing  in  its  natural  channels  into  plaintilTa 
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Eond,  and  bad  filled  it,  would  such  owner  have 
ecu  responsible  for  the  consequences? 

This  question  must  also  be  answered  in  the 
negatiTe.  Wc  see  no  reason  why  a  corpora- 
lion  constructing  a  railroad  for 'public  uses 
should  be  held  to  a  different  rule  of  liability. 
The  CAFes  cited  by  appellee  do  not  support  a 
<liffeTent  rule. 

In  Qnlf  RailvMy  Company  y.  Bddins,  60 
Tex.  656,  and  Qu^f  Railway  Company  v.  Fuller, 
68  Tex.  467,  each  of  the  appellees  (who  were 

{plaintiffs  below)  was  the  owner  of  the  property 
routing  on  a  street  which  was  diminished  in 
▼aJue  by  the  construction  of  the  railroad  along 
the  street.  They  had  an  easement  in  the  street, 
and  so  far  as  the  construction  and  operation  of 
ibe  railroad  interrupted  Uiat  easement,  and  in- 
terfered with  that  right,  it  was  a  direct  injury 
to  their  property. 

Intematumal  Railway  Company  ▼.  Trimmer' 
mann,  61  Tex.  660,  was  a  case  in  which  dam- 
ages were  sought  lo  be  recovered  for  the  de- 
fltmction  of  property  by  fire  communicated  by 
the  sparks  of  a  pansing  engine.  The  opinion 
recognizes  the  doctrine  that  if  there  haa  been 
no  proof  of  negligence  in  permitting  the  escape 
of  the  sparks,  Qiere  could  be  no  recovery. 

In  Ouif  Railway  Company  v.  EoHiday,  65 
Tex.  513,  the  foundation  of  the  action  was  the 
alleged  failure  of  the  company  to  provide  suf- 
ficient waterways.  This  was  a  failure  of  a  stat- 
utory duty,  and  was  clearly  negligence. 

In  Iniemational  Railway  Company  v.  Psme, 
€8  Tex.  818,  the  ground  of  action  was  similar 
io  that  in  the  BoUiday  Cats. 

Crawford  v.  Rambo,  44  Ohio  St.  279, 4  West 
Rep.  445,  was  a  suit  to  restrain  an  interference 
with  the  natural  flow  of  water  in  a  stream. 

It  is  apparent  that  none  of  these  cases  sustain 
the  contention  that  where  a  raiiroad  is  properly 
and  skillfully  constructed,  and  the  flow  of  the 
water  across  the  track  is  not  diverted,  the  com- 
pany can  be  held  liable  for  damages  resulting 
from  tlM  sand  which  has  been  loosened  by  its 
oonstruction  being  carried  by  freshets  upon  the 
land  of  another  proprietor.  If  a  corporation 
does  an  act  which  it  acquires  a  right  to  do  by 
virtue  of  its  franchise  granted  for  a  public  use, 
and  if  a  person  having  no  franchise  could  not 
have  done  the  act  lawfully,  and  the  property  of 
anotiier  is  directly  damaged,  then  we  under- 
stand that  the  constitutional  provision  requires 
ihat,notwithstanding  the  franchise,  the  corpora- 
tion shall  be  liable.  In  other  words,  the  Con- 
«tlttttion  prohibits  the  grant  of  franchise  to  a 
•corporation,  which  will  carry  with  it  immunity 
ior  damages  which  may  proximately  result  to 
property  mm  the  exercise  of  the  privileges. 

We  may  recur  to  the  cases  of  (fujf  Railway 
•Company  v.  Eddini,  and  Ovlf  Railway  Com- 
pany V.  FhiUer,  above  dted,  for  an  illustration 
of  the  principle.  There,  but  for  the  franchise 
granted  bv  its  charter,  the  railroad  company 
•could  not  have  constructed  and  operated  its  line 
•of  road  along  the  streets  of  cities  through  which 
it  might  run.  Property  fronting  upon  the 
streets  was  damaged  by  reason  of  the  exercise 
•of  the  powers  granted  bv  the  charter,  and  the 
•company  was  properly  held  liable  to  make  com- 
pensation. 

In  the  present  case  the  act  done  was  lawful 
tfor  any  owner  of  the  land  to  do,  witliout  au- 
thority from  the  Legislature;  and  hence,  hs  to 
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the  company,  it  was  not  an  net  unlawful,  but  for 
the  franchise  firranted  to  ic  The  owners  of 
lands  may  make  such  excavations  upon  them  as 
tbey  see  fit,  without  liability  for  such  damages 
as  are  claimed  to  have  resulted  in  tbis  case, 
provided  they  are  not  nc<;U<?cntly  or  wantonly 
made.  The  act  of  the  defendant  company  was 
an  act  lawful  for  any  proprietor  to  do,  and  not 
an  act  merely  made  lawful  by  the  grant  of  a 
franchise. 

We,  therefore,  think  the  court  erred  in  re 
fusing  the  charge  above  mentioned,  and  in  over- 
ruling the  defendant's  motion  for  a  new  trial. 
This  renders  it  unnecessary  to  discuss  several 
other  questions  that  are  presented  in  the  briefs. 
We  will  remark,  however,  that  if  it  had  been 
shown  that  the  capacity  of  the  pond  could  have 
been  restored  at  a  less  expense  than  the  deteri- 
oration in  the  value  of  the  mill  as  it  stood,  the 
measure  of  damages  would  have  been  the  cost 
of  restoring  it 

There  was  evidence  that  the  damages  oould 
have  been  repaired  by  raising  the  dam,  but  the 
cost  of  this  work  was  not  shown.  If  this  had 
been  shown,  and  the  cost  was  less  than  the  de- 
predation in  the  value  of  the  mill  as  it  stood, 
to  it  should  have  been  added  the  value  of  the 
use  of  the  mill  during  the  time  it  necessarily 
remained  idle. 

For  the  error  of  the  court  in  overruling  the 
motion  for  a  new  trial,  and  refusing  the  charge 
above  referred  to,  the  judgment  is  reverted,  and 
the  causs  remanded. 


EAST  LINB  Ss  RED  RIYBR  R  00., 
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LThe  aervaat  of  a  railway  oompaasr 
operattn^  a  railroad  belongliig  io  aa« 
ouior  eorporation,  under  a  lease  made  with- 
out statutory  authority,  oannot  recover  against 
the  owner  of  the  road  for  injuries  sustained  by 
the  negUgeace  of  his  employer  or  of  its  officefs  or 
agents. 

S.  Bringing  In  one  of  the  benefidUuiee 
whou a  neeessarjr  fiarty  in  an  action  for 
caudng  Uie  death  of  a  person,  after  the  ezplra^ 
tion  of  the  time  allowed  for  bringing  the  suit, 
obviates  an  objection  for  nonjoinder  of  a  neces^ 
sary  party*  although  the  action  as  to  such  party 
is  dismissed  on  a  plea  of  the  Statute  of  limita- 
tions. 

a.  A  anit  In  behalf  of  some  of  the  benefi- 
elariee  under  a  statute  giving  a  right  of  action 
for  the  death  of  a  person*  does  not  affect  the 
running  of  the  statute  against  another  who  is  not 
Joined  with  them. 

i.  AllldaTita  to  show  that  a  bill  of  ezoep- 
tlona    was    Improperly    allowed    and 

signed  by  the  trial  Judge,  are  not  admissible  In  an 
appellate  court,  when  it  was  allowed,  signed, 
and  filed  as  a  part  of  the  record  during  term 
time.   The  record  cannot  be  attacked  in  that  way. 

a>ocember  — ,  188a.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  District  Court  of  Camp    County  in 


See  also  4  L.  R.  A.   151 ;   7   L.   R.  A.  345. 
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favor  of  plaintiff  in  an  action  to  reooyer  dam- 
ages for  the  death  of  her  husband,  allied  to 
htLve  occuned  on  defendant's  roaoT  Be- 
tened. 

The  facts  are  fuUystated  in  the  opinion. 

Mes^ri,  Todd  &  Hadgfins*  for  appellant: 

This  action  could  not  beprosecuted  without 
the  joinder  of  Mrs.  C.  YT  Culberson  as  an 
actual  or  beneficial  party  plaintiff,  and  there- 
fore this  suit  was  not  commenced  and  prose- 
cuted within  the  meaning  of  the  statute  until 
she  W88  brought  before  the  court  in  plaintiff's 
second  amenoed  ori^al  petition. 

East  Line  A  B,  B,  B.  Oo.  v,  Oulbermm,  9B 
Tex.  667;  Rer.  Stat.  art.  8202. 

The  filing  and  prosecution  of  a  suit  to  which 
Mrs.  C.  Y.  Culberson  was  a  straneer  did  not 
stop  the  running  of  the  Statute  of  Limitations, 
against  any  claim  for  damages  she  might  have 
had;  and  therefore  the  limitation  demurrer  as 
to  that  portion  of  the  petition  praying  damages 
for  her  use  and  benefit  ought  to  nave  been  sus- 
taineda 

Rev.  Stat  art.  8202;  Esndermm  ▼.  Origin,  80 
U.  8.  5  Pet  167  (8  L.  ed.  79). 

The  eyidence  in  the  case  discloses  no  negli- 
gence chargeable  to  the  apnellant  by  reason  of 
which  it  can  legally  be  hela  liable  for  damages 
in  this  case 

DaUas  v.*  Gu^,  0.  A  8.  F.  B.  Oo,  61  Tex. 
196;  BMmon  v.  Houston  A  T.  0,  B,  O).  46  Tex. 
541;  Texas  A  P.  B.  Co,  v.  Harrington,  62 
Tex.  697;  2  Wood,  Railway  Law.  p.  1261  €t 
setj.\  8  Wood,  Railway  Law,  pp.  1494  et  seq,, 
1501-1510. 

Whether  Culberson  brought  his  master's 
train  upon  the  track.where  he  was  injured,  with 
or  without  authority  of  law,  if  his  injury  oc- 
curred by  reason  of  defects  in  the  instrument 
alities  furnished  for  his  use  b^  such  master,  no 
one  but  the  master  is  responsible. 

Augusta  A  K.  B.  Co.  ▼.  KiUian  (Oa.)  4  S. 
E.  Rep.  165.  See  Sawyer  v.  Minneapolis  A  8t, 
L.  R  Co.  88  Minn.  108, 88  Am.  &  Eng.  R.  Cas. 
894; WinterboUom  v.  Wright,  10 Mees.  AW.  109; 
Loop  V.  Litchfield,  42  N.  Y.  858. 

Messrs.  Moore  &  Hart*  Sheppard  & 
ThompaoBy  J.  M.  Poana  and  C.  A«  Cul- 
berson* for  appellee: 

The  evidence  offered  with  reference  to  the 
operation  and  management  of  the  road  by  other 
companies  than  appellant  was  properly  ex- 
cluded. The  mere  fact  of  operation  and  man- 
agement was  insufficient  The  authority  of 
the  Legislature  must  have  been  previously 
shown  and  the  exceptions  provided  for  in  the 
Constitution  shown  to  exist  in  this  case. 

Const  art  10;  B.R  Oo.v.  Buying,  69  Tex. 
806. 

This  action  Is  wholly  statutory  and  is  ex- 
pressly authorized  only  upon  proof  of  tort 
That  there  may  have  been  no  privity  of  con- 
tract between  the  deceased  and  appellant,  in  a 
strictly  le^sl  sense,  is  immaterial. 

Be  Merrill,  11  Am.  &  Eng.  R.  Cas.  680;  Rev. 
Stat  arts.  2899,  2900;  Nugent  v.  Boston,  0.  A 
M.  B.  Co.  5  New  Eng.  Rep.  865,  80  Maine,  62; 
Campbell  v.  POrOand  Sugar  Oo.  62  Maine,  552; 
Broom,  Com.  Law,  678-675. 

It  was  Uie  duty  of  appellant,  under  its  char- 
ter and  under  the  law,  to  operate  its  road,  to 
provide  a  safe  roadbed,  to  furnish  necessary 
and  safe  machinery  for  its  operation,  and  to  put 
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in  change  thereof  a  sufficient  number  of  capable 
and  efl^ient  operatives. 

If  it  saw  proper  in  a  lawless  manner  to  evade 
these  duties  and  intrust  their  performance  to 
others  it  did  to  at  its  periL  It  is  fullv  respon- 
sible for  the  proper  exerdse  of  all  the  duties 
devolving  upon  it  as  such  corporation;  and  an^ 
negligence  upon  the  part  of  those  to  whom  it 
lUegculy  confided  these  duties  is  chargeable 
nst  it 

Houston  AQ.  N.B.  Oo.  ▼.  Meador,  50  Tex. 
85; Mo.  Pae.  B.  Oo.  v.  Watts,  68  Tex.  549;  Wood, 
Master  &  Servant  S§  805,  808,  816.  821,  488» 
p.  625  and  note  8;  BoMey  v.  at.  Louis,  A.  S 
T.  H.  B.  Co.  6  West  Rep. 469, 119  111.  9»\WeH 
V.  St.  Louis,  V.  A  T.  H.  B.  O^.  68ni.  545;  Smith 
V.  N.  T.AH.B  Oo.  19  N.  Y.  127;  Netmn  v. 
Yefrmont  A  0.  B.  Co.  26  Yt  717;  Sawyer  y. 
Butland  A  B.  B.  Oo.  27  Vt  870:  MerriU  y« 
OentralVt.  B.  Oo.  54  Vt  200,  11  Am.  ft  Ed& 
R  Cas.  680:  Nugent  v.  Botten,  0.  A  M.  B.  Oo, 

5  New  Eng.  Rep.  865,  80  Maine,  62;  Washing- 
ton, A.  A  O.  B.  Oo.  Y.  Brown,  84  U.  S.  17 
Wall  451  (21  L.  ed.  678);  Freeman  v.  Minne- 
apotis  A  St.  L.  B.  Oo.  28  Mhm.  443;  Ayeoek  y. 
&UeighAA.  A.  L.  B,  Oo.  89  N.  C.  821;  SeOar* 
V.  Biehmond  AD.  22.  O?.  94  N.  C.  664,  25  Am. 

6  Eng.  R.  Cas.  461. 

The  original  action  having  been  Instituted  in 
time,  Uie  mere  omission  of  all  necessary  or 
proper  parties  would  not  affect  it  in  its  entirety. 
The  requirement  of  the  statute  that  the  ''ac- 
tion" should  be  commenced  andprosecuted 
within  one  year  was  fuUy  met  Tne  amend- 
ment making  the  mother  a  benefldair  was  nol 
a  new  cause  of  action,  but  only  a  fuller  state- 
ment of  the  original. 

Rev.  Stat  art.  8202;  Prigden  v.  McLean,  19 
Tex.  428;  Thoutenin  y.  Lea,  26  Tex.  612;  Bee- 
ton  v.  Alexander,  27  Tex.  669;  Burleson  v.  Bur^ 
leson,  28  Tex.  888;  Martin  v.  Ihmsen,  62  U.  S. 
21  How.  884  (16  L.  ed.  184);  BrwiOMl  v.  An- 
drews, 20  Ohio  St  208;  Agee  v.  WHUams,  80 
AU.686. 

m 

Gaines*  /.,  delivered  the  opinion  of  the 
court: 

W.  A.  Culberson,  whUe  operating  a  train 
upon  the  road  of  the  appellant  company  as 
conductor,  lost  his  life  in  endeavoring  to  make 
a  coupling  between  the  engine  under  his  con- 
trol and  a  train  in  its  front  The  appellee, 
who  was  hLs  wife,  brought  this  suit,  on  behalf 
of  herself  and  other  beneficiaries,  to  recover 
damages  under  vbe  statute  for  the  injury. 
She  alleged  that  the  accident  resulted  from  a 
defect  in  the  engine  and  the  incompetency  and 
carelessness  of  the  engineer. 

During  the  progress  of  the  trial  the  de- 
fendant offered  to  prove  by  a  witness  that  at 
the  time  of  the  accident  the  road  was  not  ope^ 
ated  or  controlled  by  the  defendant  compiuiy, 
and  that  the  deceased  was  not  in  its  service  at 
the  time,  but  was  in  the  employment,  and  was 
acting  for  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  another  corporation.  Upon 
objection  to  this  testimony  by  the  plaintiff,  it 
was  excluded  by  the  court 

There  is  a  plea  in  abatement  in  therecord» 
which  sets  up  that  the  road  of  the  defendant 
company  was  leased  to  the  Missouri,  Kansas  & 
Texas  .Railroad  Company  by  authority  of 
law;  but  it  was  neither  sworn  to  nor  insisted 
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upofi  at  the  trial,  and  it  must  be  considered  as 
waiv^.  If,  however,  the  facts  justified  the 
conclusion,  it  was  competent,  however,  for  de- 
fendant to  show  under  its  general  denial  that 
although  the  injury  was  received  upon  its 
road,  and  was  actionable,  another  oompanv 
was  responsible  for  such  injury,  and  that  it 
was  not  liable.  Did  the  evidence  offered  tend 
to  show  this? 

The  defendant  did  not  offer,  in  connection 
with  iu  other  testimony,  to  prove  that  the 
Missouri,  Kansas  &  Texas  Company  was  oper- 
ating and  controlling  its  road  by  authority  of 
any  statute,  and  we  think  the  question  must  be 
treated  as  if  no  such  authority  existed.  We 
have  then  the  question  of  the  right  of  a  serv- 
ant of  a  railway  company,  operating  without 
authority  of  statute  a  road  belonging  to 
another  corporation,  to  recover  of  the  owner 
damages  for  personal  injuries  resulting  to  him 
in  the  course  of  his  employment,  through  the 
negligenoe  of  his  employer,  or  of  its  officers  or 
agents. 

This  is  a  new  question  in  this  court,  and  one 
upon  which  we  have  found  no  direct  authority 
which  is  at  all  satisfactory.  This  court  has 
held  that  a  railroad  company  cannot  without 
statutory  authority  lease  its  road  to  another  so 
as  to  absolve  itself  of  its  duties  to  the  public, 
and  that  when  such  lease  is  made  the  lessor  is 
liable  for  an  injury  to  a  passenger  resulting 
from  the  negligenoe  of  the  lessee.  Interna- 
tianal  d  Q.  If,  R.  Co,  v.  Dnd&ncood,  67  Tex. 
589;  Eatt  Line  db  B.  R  Oo,y,  Bushing,  69 
Tex.  808. 

We  have  also  held  that,  in  case  of  an  un- 
lawful lease  or  sale,  the  lessor  or  vendor  is 
liable  to  a  shipper  for  the  failure  of  the  com- 
pany operating  the  road  to  furnish  transporta- 
tion upon  his  demand.  Central  AM,R,  Co.  v. 
Morrii,  68  Tex.  49. 

There  have  been  numerous  dedsions  in  other 
States  holding  the  lessor  liable,  when  the  lease 
is  unauthorized,  for  injuries  to  live  stock,  and 
to  persons  crossing  the  track,  caused  by  the 
negligence  of  its  lessees;  so  that  it  may  now  be 
consiaered  the  accepted  and  ^settled  doctrine 
that,  in  all  cases  where  one  railroad  company 
is  operating  its  trains  upon  the  road  of  another 
without  authority  of  law,  the  owner  of  the 
road  remains  responsible  for  the  discharge  of 
its  duties  to  the  public,  and  becomes  liable  for 
injuries  resulting  from  the  lessee's  failure  to 
perform  those  duties. 

The  lessor,  by  accepting  its  charter,  assumes 
the  obligation  to  carry  passengers  safely  over 
its  line.  If  it  intrusts  that  duty  to  another 
company,  and  a  passenger  is  injured,  it  is  re- 
spODsibfe.  It  binds  itself  to  carry  all  freight 
offered  to  it,  and  to  deliver  it  safely.  Should 
its  lessee  fail  to  do  this,  it  is  liaole.  It  as- 
sumes to  operate  its  road  safely  and  carefully, 
so  as  not  negligently  to  destroy  or  damage 
property,  and  not  to  injure  persons  who  have 
the  right  to  pass  on  or  near  the  track.  Should 
its  lessee  regligently  do  damage  to  property, 
or  inflict  personal  inluries  upon  wayiarers 
crossing  the  road,  this  is  failure  of  duty  on  its 
part,  and  it  is  responsible  for  the  wrong.  But 
the  duties  which  are  owed  by  a  raUroad  com- 
pany to  its  servant  are  not  duties  owed  to  him 
in  common  with  the  public,  but  grow  out  of 
the  contract  of  service.  He  assumes  the  rela- 
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tion  of  servant  to  his  employer  vcuutarily, 
and  out  of  it  arises  the  reciprocal  obligations 
from  one  to  the  other. 

It  seems  to  us  that  the  relation  of  the  servant 
of  the  company  operating  the  road  to  the 
owner  is  very  different  from  his  relation  to  his 
employer,  and  that  the  relation  of  the  owner  of 
the  road  to  him  is  different  from  its  relation  to 
the  general  public.  His  contract  is  not  with 
the  company  owning  the  road;  and  it  may  be 
asked,  Does  the  latter  owe  him  the  duty  of  a 
master  to  his  servant,  or  guaranty  that  the 
master  with  whom  be  has  voluntarily  con- 
tracted win  perform  its  obligation  to  him? 

It  may  be  that  if  the  injury  had  occurred  by 
reason  of  a  defect  in  the  roadbed  or  track,  and 
not  by  reason  of  a  defect  in  the  engine,  the 
company  charged  with  the  duty  of  keeping  up 
the  roaa  would  be  liable.  But  if  it  were  true 
that  the  injury  was  caused  entirely  by  another 
company  operating  the  owner's  road,  and  was 
inflicted  upon  one  of  its  own  employ^,  by 
reason  of  a  defect  in  machinery  entirely  under 
its  control,  it  is  difficult  to  see  upon  what 
principle  of  policy  or  justice  the  lessor  should 
be  held  liable  merely  because  it  owned  the 
road. 

In  the  case  proposed  to  be  made  by  the  evi- 
dence offered,  it  seems  to  us  that  the  liability 
of  the  deceased's  employer  would  have  been 
precisely  the  same  on  the  defendant's  road  as 
if  U^e  train  had  been  nmning  upon  its  own 
road  at  the  time  of  the  accident.  The  act  of 
the  Missouri,  Kansas  &  Texas  Company  in 
operating  the  road  without  a  license  from  the 
Legislature,  if  such  was  the  fact,  was  merely 
illegal  in  the  sense  that  it  -was  unauthorized; 
and  the  object  in  holding  the  lessor  respon- 
sible in  such  a  case  is  certainly  not  to  impose  a 
mulct  or  fine  by  way  of  punishment  The 
reason  for  the  pile  is  the  protection  of  the 
public  who  need  the  protection. 

The  passenger  and  the  shipper  of  goods 
have  no  option,  but  must  avail  themselves  of 
the  services  of  the  lessees,  whether  the  lease  is 
authorized  or  not  The  lav/  will  not  permit 
the  owner  of  the  road  to  shirk  its  duty  to  them 
by  turning  over  its  road  to  another  company; 
nor  will  it  permit  it  to  deny  its  liability  where  it 
has  allowed  such  other  company,  without  au- 
thority of  law,  negligently  to  injure  wayfarers 
over  the  track  or  property  along  the  line. 
There  is  no  privity  between  the  persons  in- 
jured in  such  case  and  the  operating  company. 

It  is  not  so  with  an  employ^  vho  volunta- 
rily enters  the  service  of  the  latter  company 
with  a  knowled^  of  the  facts,  and  partici- 
pates knowingly  in  the  wrong,  if  wrong  it  be. 

Where  in  similar  cases  a  recovery  has  been 
permitted  against  a  lessor,  it  has  usually  been 
allowed  upon  various  considerations  of  public 
policy:  fint,  because  the  franchises  granted 
are  in  the  nature  of  a  personal  trust,  and  sound 
policy  demands,  so  far  as  the  general  public  is 
concerned,  that  the  corporation  receiving  the 
grant  should  be  held  responsible  for  the  proper 
execution  of  the  powers  granted;  and  second, 
for  the  reason  that  to  deny  the  responsibility 
of  the  lessor  would  enable  a  railroad  to  shirk 
its  responsibility,  and  to  injure  the  public  by 
placing  its  property  under  the  control  of  irre- 
sponsible parties:  and  third,  because  a  person 
who  had  received  an  injury  at  ttie  hands  of  the 
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operating  company,  and  was  ignorant  of  the 
relations  between  that  company  and  the  owner 
of  the  road,  might  be  at  a  loss  to  determine 
against  which  to  bring  his  actioo,  and  thereby 
placed  at  a  disadvantage  in  seeking  a  redress 
of  his  wrongs. 

None  of  these  reasons  apply  to  the  case  of 
the  senrant  of  a  lessee  who  is  injured  through 
the  neglect  of  his  employer.  He  needs  no  pro- 
tection as  one  of  the  general  public,  because  he 
can  enter  the  service  or  not  as  he  chooses.  He 
is  under  no  compulsion  to  take  employment 
from  an  irresponsible  company;  ana  he  cer- 
tainly knows  whom  to  sue  for  a  wrong  in- 
flicted through  his  employer's  neglect,  for  the 
latter  is  certainly  liable  to  him  in  such  a  case. 
The  reason  of  the  rule  which  holds  the  lessor 
liable  fails  in  case  of  an  emploj6  of  the  lessee; 
and  we  think  that  to  follow  it  in  a  case  like 
this  would  be  to  give  it  an  arbitrary,  and  not 
a  reasonable,  application. 

We  conclude  that  the  court  erred  in  exclud- 
ing the  testimony,  and  for  this  error  the  judg- 
ment must  be  reversed. 

We  do  not  know  what  the  evidence  may  dis- 
close upon  another  trial,  as  to  the  relations  of 
defendant  corporation  and  the  Missouri, 
Kansas  &  Texas  Company;  and  it  would  be 
futile  to  attempt  to  anticipate  the  questions  that 
may  arise.  We  merely  hold  now  that  the  evi- 
dence offered  and  excluded  tended,  prima 
faeie,  to  show  that  the  defendant  was  not  liable 
for  the  alleged  injury. 

This  case  was  reversed  upon  a  former  ap- 
peal, because  it  was  then  held  that  the  mother 
of  the  deceased  should  have  been  made  a  party 
as  an  active  plaimiff,  or  as  a  beneficiary  of 
the  recovery.  Since  the  remand  of  the  cause 
the  petition  nas  been  so  amended  as  to  brine  the 
suit  as  well  for  her  benefit  as  for  that  of  the 
plaintiff  and  the  children  of  the  deceased. 

To  the  amended  petition,  which  was  filed 
more  than  twelve  months  after  the  death  of 
the  deceased,  an  exception  was  interposed, upon 
the  ground  that  the  cause  of  action  was  barred 
by  the  Statute  of  Limitations. 

As  to  the  plaintiff  and  the  original  benefi- 
ciaries, the  exception  was  not  well  taken.  The 
making  a  new  party  did  not  set  up  a  new 
cause  of  action. 

The  exception  should,  however,  have  been 
sustained  as  to  the  mother  of  the  deceased. 
The  action  was  neither  brought  by  her,  nor  for 
her  benefit,  until  twelve  months  had  elapsed 
from  the  time  her  son  died.  The  suit  in  be- 
half of  the  beneficiaries  did  not  affect  the  run- 
ning of  the  statute  agninst  her. 

But  defendant,  having  pleaded  the  statute 
against  her,  can  no  longer  complain  that  she  is 
not  a  party  to  the  action. 

We  think  the  other  questions  raised  by  the 
appeal,  except  in  so  far  as  the  sufficiency  of 
the  evidence  to  sustain  a  recovery  is  con- 
cerned, is  not  likely  to  arise  upon  another 
trial.  Since  the  cause  will  be  remanded,  the 
evidence  will  not  be  discussed. 

For  the  errors  pointed  out,  the  jndgment  is 
reversed,  and  the  eauee  remanded, 

A  motion  for  rehearing  having  been  subse 
quently  made,  GMnea,  J.,  delivered  the  fol- 
lowing opinion  on  February  5,  1889: 

This  is  a  motion  for  a  rehearing,  and  is  ac* 
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oompanied  by  affidavits  which  are  intended  to 
Impeach  a  bill  of  exceptions  found  in  the 
record.  This  bill  shows  the  ruling  of  the 
court,  which  in  the  opinion  formerly  delivered 
was  held  to  be  reversible  error.  The  affi- 
davits tend  to  show  that  the  bill  was  improp- 
erly  allowed  and  si^ed  by  the  trial  ^dge.  It 
is  not  denied  that  it  was  allowed,  signoi  and 
filed  as  a  part  of  the  record  during  term  time. 
We  are  of  opinion  that  the  record  cannot  bo 
attacked  in  tnis  way.  If  by  any  undue  prac- 
tice the  signature  of  the  trial  Judge  should  bo 
procured  to  a  bill  of  exceptions,  which  he  did 
not  imderstand,  and  wii^?.h  he  did  not  intend 
to  sign,  we  think  it  would  be  competent  for 
the  court  in  which  the  trial  was  had,  upon  a 
motion  made  for  that  purpose,  to  strike  it 
from  the  record.  This  mieht  be  done  even 
after  the  adjournment  for  the  term,  and  after 
an  appeal  had  been  perfected  to  this  court 

The  trial  court  has  the  power,  in  a  proper 
proceeding,  and  upon  proper  proof,  so  to 
amend  its  records  as  to  make  them  speak  the 
truth,  even  after  the  Jurisdiction  has  attached 
in  the  appellate  court.  If  the  amendment  be 
made  after  the  transcript,  has  been  filed  in  the 
supreme  court,  the  record  may  be  corrected  in 
the  latter  court  by  a  suggestion  of  its  diminu- 
tion and  a  motion  for  a  certiorari.  It  cannot 
be  corrected  here  in  the  first  instance,  and 
especially  after  the  cause  has  been  submitted. 
Besides,  the  affidavit  of  the  trial  Juds^e,  which 
accompanies  this  motion,  shows  that  at  the 
Ume  he  signed  the  bill  of  exceptions  he  knew 
its  contents.  If  we  could  disregard  the  bill» 
the  motion  for  a  rehearing  should  be  granted ; 
but  we  are  of  opinion  that  it  must  be  treated 
as  a  proper  part  of  the  record  in  the  case. 

The  question  upon  which  the  Judgment  in 
this  case  was  reversed  was  not  very  fully  dis- 
cussed in  the  original  briefs  of  counsel,  and 
we  have  therefore  deemed  it  proper  to  give  it  a 
careful  reconsideration.  Tiie  argument  of 
appellees  in  support  of  the  motion  contains  a 
very  full  citation  of  authorities,  which  have 
been  carefully  examined,  but  which  have  not 
changed  our  former  opinion.  We  think  a  re- 
view of  the  cases  cited  will  show  that  none  of 
them  are  inconsistent  with  our  views  as  for- 
merly expressed. 

HoueUm  Railroad  Company  v.  Meador^  50 
Tex.  85,  was  a  case  in  which  the  railroad 
company  was  held  liable  to  the  owner  of  land 
for  the  trespass  of  its  contractors  in  entering 
upon  his  premises  and  constructing  its  road 
without  having  first  condemned  the  light  of 
way.  The  principle  decided  is  that  the  act 
which  the  contractors  were  employed  to  per- 
form being  unlawful,  so  far  as  the  land  owner, 
whose  land  had  not  been  condemned,  was  con- 
cerned, the  company  could  not  escape  its 
liability  by  showing  that  the  persons  who  com- 
mitted the  trespass  were  independent  contract- 
ors to  perform  the  work.  The  principle  does 
not  apply  to  the  question  presented  in  this  case. 

In  ifiewuri  Pacific  Railroad  Company  v, 
WatU,  63  Tex.  649,  it  is  said  that  the  appellee 
being  the  servant  of  the  Missouri,  Kansas  & 
Texas  Railroad  Company,  which  had  leased  and 
was  operating  the  road  of  the  International  & 
Great  Koithem  RaOroad  Company,  the  latter 
companv  would  not  be  responsible  to  him  for 
the  negligence  of  the  former,  provided  the 
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Inse  was  authorized  by  law.  It  Is  not  decided 
that  the  lessor  would  have  been  responsible  if 
the  lease  had  not  been  authorized. 

In  Weit  ▼.  8L  Louis  Railroad  Company,  88 
HI.  545,  it  was  held  that  the  company  was  not 
liable  to  the  servants  of  its  contractors  for  an 
injury  received  through  the  contractors'  negli- 
genoe. 

In  Sawyer  v.  RuiUmd  Railroad  Company,  87 
Yt.  870,  the  defendant  company  had  made  a 
contract  with  another  company  by  which  the 
latter  had  the  privile£e  of  runnine  its  trains 
over  the  formePs  road.  It  was  toe  duty  of 
the  defendant  to  keep  a  certain  switch  on  its 
road  in  order.  Through  the  ne/sligence  of  its 
■servants  the  switch  was  misplaced,  and  a 
locomotive  of  the  other  company  derailed, 
the  derailment  resulting  in  an  injury  to  the 
plaintiff,  who  was  a  servant  of  the  latter  com- 
pany, on  duty  upon  the  locomotive  at  the  time 
ef  the  accident.  There  the  injury  was  the 
direct  result  of  the  negligence  of  the  servant 
of  the  owner  of  the  road,  and  the  plaintiff  was 
held  entitled  to  recover.  If,  as  seems  to  be 
contended  in  the  present  case,  he  was  to  be 
considered  the  servant,  not  only  of  the  com- 
pany who  employed  him,  but  also  of  the 
owner  of  the  road,  then  he  would  have  been  the 
fellow  servant  of  the  switchman  who  caused 
the  injury,  and  be  could  not  have  recovered. 

The  case  of  Merrill  v.  Centred  Vermont 
Railroad  Company,  54  Yt.  800,  virtually  re- 
afl9rms  Sawyer  v.  Rutland  Railroad  Company, 
supra.  There  it  seems  that  the  defendant 
companv  was  running  over  a  portion  of  the 
road  of  another  company,  and  that  this 
arrangement  was  authorized  by  law.  It  is 
apparent  that  the  decision  does  not  apply  to 
the  case  now  before  us. 

Another  case  cited  is  Nugenl  v.  Boston  Rail- 
road  Company,  5  New  £ng.  Rep.  805,80 
llaine,  88.  There  it  is  held  that  "A  railroad 
corporation,  over  a  section  of  whose  track 
another  company,  by  virtue  of  a  contract, 
runs  its  trains,  is  liable  in  tort  to  the  latter's 
brakeman,  who,  while  in  the  due  performance 
of  his  dutj  on  his  employer's  train,  receives  a 
personal  injury  solely  by  reason  of  the  nei^li- 

Sent  construction  of  the  former's  station 
ouse."  There  the  injury  complained  of  re- 
sulted directly  from  the  negligence  of  the 
company  owning  the  road.  It  was  decided 
that  they  were  charged  with  the  duty  of 
keeping  their  road  in  safe  condition  for  the 
operation  of  trains,  and  that  they  were  liable 
to  the  employ^  of  the  operating  company  for 
an  injury  resulting  from  a  failure  to  perform 
this  duty. 

In  Washington  Railroad  Company  y.  Brown, 
«4  U.  8.  17  Wall.  445  pi  L.  ed.  675],  the 
lessor  company  was  held  responsible  to  a 
passenger  on  a  train  of  the  lessee  who  was 
improperly  expelled  from  a  car  by  a  servant 
of  the  hitter.  The  liability  of  the  owner  of 
the  road  to  passengers  on  the  operating  com- 
pany's trains  was  recognized  in  the  former 
opinion. 

Freeman  v.  Minneapolis  Railroad  Company, 
88  Minn.  448.  seems  to  have  been  an  action  by 
a  wayfarer  for  an  injury  received  from  the 
cailroad  train  at  a  public  crossing. 

Ayeoek  v.  Raleigh  Railroad  C^panv,  89  N. 
O.  821,  was  an  action  by  the  owner  of  land  for 
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dnmn|re  caused  to  his  timbei  by  fire  communi- 
cated oy  sparks  from  a  passing  engine. 

BalsMy  V.  St,  Louis  Railroad  Company,  6 
West.  Rep.  469,  119  Dl.  68,  involves  the  same 
principle  as  the  case  last  cited. 

Nelson  v.  Vermont  Railroad  Company,  28 
Yt.  717,  was  a  suit  against  a  corporation  own- 
ing a  railroad,  for  a  cow  run  over  and  killed 
by  a  train  of  its  lessee.  The  liability  which 
was  held  to  exist  in  each  of  the  five  cases  last 
named  is  distinctly  recognized  in  the  former 
opinion  in  the  cnse  before  us. 

The  case  of  ScUars  v.  Rie/imond  Railroad 
Company,  94  N.  0.  654,  25  Am.  &  Eng.  R, 
Cas.  451,  was  brought  by  the  administrator  of 
a  servant  of  the  defendant  company  directly 
against  the  company  which  employed  him  for 
injuries  which  resulted  in  bis  death.  It 
throws  no  light  upon  the  present  case. 

There  are  a  few  other  cases  cited  in  the  ar- 
guments of  counsel;  but  they  are  upon  the 
same  lines,  and  involve  the  same  principles,  as 
the  cases  just  discussed.  None  of  them  sre 
decisions  upon  the  immediate  question  before 
us.  These  cases  commented  upon  afford 
ample  authority  for  holding  that  a  railroad 
company,  which  without  authority  of  law 
leases  its  road  to  another  corporation,  is  respon- 
sible for  the  torts  of  the  lessee,  so  far  as  the 
general  public  is  concerned.  Not  one  of  them 
sustains  the  position  of  appellee  that  the  lessor 
is  liable  to  the  servant  of  the  lessee  for  iniuries 
resulting  from  the  negligence  of  the  latter 
company. 

We  have  found  only  one  case  in  which  a 
servant  of  the  company  operating  a  railroad 
under  a  license  of  the  owner  was  permitted  to 
recover  of  the  latter  for  the  negligence  of  the 
former's  servants.  This  is  the  case  of  Maeon 
Railroad  Company  v.  Maves,  49  Ga.  855.  The 
case,  however,  presentea  peculiar  complica- 
tions, and  there  is  another  ground  upon  which 
the  decision  might  properly  have  been  rested. 
The  immediate  question  before  us  was  not  dia* 
cussed  in  the  opmion. 

We  arc  satisfied  that  no  well  considered  case 
can  be  found  which  sustains  the  doctrine  con- 
tended for  by  appellee.  A  few  may  be  found 
where  the  servant  of  the  lessee  has  been  per- 
mitted to  recover  of  the  lessor  for  injuries 
resulting  from  a  faulty  construction  of  its  track 
or  from  negligence  in  failing  to  keep  it  in  re- 
pair. But  in  such  a  case  the  injury  results 
from  the  failure  of  the  lessor  to  perform  its 
immediate  duty. 

The  argument  in  support  of  the  motion  for 
a  reheanng  assumes  that  we  have  in  our 
opinion  treated  the  plaintiff's  suit  as  an  action 
ex  contractu.  This  is  a  mistake.  The  suit  is 
for  a  tort.  But  the  duty,  the  violation  of 
which  gives  the  ground  of  action,  grows  out  of 
a  contract.  The  petition  alleges  that  the  de- 
fendant was  negligent  in  not  furnishing  a  safe 
engine  and  a  competent  engineer,  and  that 
from  this  negligence  the  deceased  received  the 
injuries  which  resulted  in  his  death.  The  duty 
of  furnishing  the  deceased  a  safe  engine  grew 
out  of  the  relation  of  master  and  servant,  and 
this  relation  was  created  by  his  contract  of  em- 
ployment. 

We  think  it  follows  that  if  the  deceased 
was  employed  as  conductor  of  a  train  by  a 
companv  operating  the  road  under  a  lease,  and 
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(be  injury  resulted  from  the  incompetency  of 
the  engineer,  or  the  imperfection  of  the  engine 
fumiaoed  him  by  the  lessee,  the  lessee  would 
be  liable,  and  not  the  leesor. 

It  does  not  do  to  say  that  the  lessee  would 
be  the  agent  of  the  lessor  as  applied  to  this 
case;  this  would  be  a  mere  fiction,  not  based 
upon  any  sound  rule  of  law.  The  lessee, 
under  an  unauthorized  lease, may  be  deemed  the 
agent  of  the  lessor,  so  far  as  the  latter^s  duties 
to  the  public  are  concerned.  Having  under- 
taken oy  its  charter  to  operate  its  road,  the 
company  which  it  puts  in  charge  of  its  line 
may  be  looked  upon  as  its  agent,  so  far  as  its 
general  duties  under  its  franchises  are  con- 
cerned. But  the  duty  which  is  owed  to  an 
employ^  of  the  lessee  is  a  special  one,  and  not 
a  duty  owed  to  him  in  common  with  the  gen- 
eral public 


It  is  also  urged  that  we  a  re  in  enror  in  hold 
ing  that  the  mother  of  the  deceased  was  barred 
of  ner  riffht  of  action  by  the  Statute  of  limita- 
tioos.  Soe  was  a  necessary  party  to  the  suit» 
either  as  plaintiff  or  beneficiary  in  the  first 
instance.  She  was  not  made  a  party  until 
more  than  one  year  had  elapsed  since  the  death 
of  her  son.  The  amendment  which  allea;ed 
her  existence,  and  prayed  a  recovery  for  ner 
benefit  as  well  as  that  of  the  other  plaintiffB, 
presented  for  the  first  time  her  right;  and  it 
was  a  new  cause  of  action  so  far  as  she  is  con* 
cerned. 

We  see  no  reason  why  the  rule  that  applies 
to  tenants  in  common  in  suits  for  the  recovery 
of  land,  that  one  may  be  barred  though  tlie 
others  are  not,  should  not  apply  in  this  case. 

The  motion  for  a  rehearing  is  overruled. 
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Edna  E.  RECE,  Admrx.,  etc., 

V. 

NEWPORT      NEWS      &      MISSISSIPPI 
VALLEY  CO.,  Fif.  in  Err. 

(....W.Va..-..) 

*1.  A  eoi'paratton  ezistfl  only  in  oootemplation 
of  law,  and  by  f  oroe  of  law,  and  can  have  no  le- 
gal existence  beyond  the  State  or  sovereisiity  by 
which  it  is  created. 

t.  While  aoorporatloiiyby  thesameiuuiie 
may  be  eluurtered  by  two  8tatefl»  clothed 
with  the  same  capacities  and  powers,  and  intend- 
ed to  accomplish  the  eame  objects,  and  be  exer- 
cising the  same  powers  and  duties  in  both  States, 
yet  it  will,  in  law,  tw  two  distinct  corporations- 
one  in  each  State— with  only  such  corporate  pow- 
ers in  each  State  as  are  conferred  by  its  creation 
in  that  State. 

8.  One  State  cannot,  by  a  mere  legislative  deo- 
*Head  notes  by  Smtdxb,  P. 


iaration,  make  all  corporations  created  by  dMnv 
ter  or  the  laws  of  other  States  domestic  corporis 
tions  of  such  State:  at  least  it  cannot,  by  such 
declarations,  deprive  the  foreign  corporatioa  of 
its  right  to  resort  to  the  federal  courts,  in  oases 
where  such  right  Is  conferred  by  the  Oonstttatton 
and  Laws  of  the  United  States. 

i.  So  much  of  ■ectioo  80»  ehapter  54  of 
the  Code  of  this  State*  ss  declares  that  for- 
eign railroad  corporations,  doing  business  in 
this  State,  shall  In  all  suits  and  local  proceedings 
be  held  and  treated  as  domestic  corporations  of 
this  State,  and  requires  any  such  corporation  to 
file  an  agreement  to  that  eflTect,  is,  so  far  as  it  at- 
tempts to  deprive  such  corporatton  of  the  right 
to  remove  to  the  federal  courts  suits  brought  by 
or  against  it  in  the  courts  of  this  State,  In  oases 
in  which  it  would  otherwise  be  entitled  to  such 
right,  inoperative  and  void;  and  such  foreign 
corporation  may  exerdse  such  right  in  any 
proper  case,  notwithstanding  it  has  executed  and 
filed  such  agreement  in  pursuance  of  the  provis- 
ions of  said  statute. 


Nora.— FVireiflFn  eorporoMan;  rUfhl  to  removal  of 
eaumeeannot  be  abridged  by  etate  UgitlatUm. 

A  corporation  Is  an  inhabitant  of  the  State 
which  created  it,  or  of  the  State  which  keeps  its 
records  and  principal  office.  It  can  have  no  legal 
existence  beyond  the  bounds  of  the  sovereignty  by 
which  it  is  created.  See  Onnnor  v.  V ioksburg  i  11. 
It.  Ck>.  i  L.  R.  A,  881  and  note. 

A  state  law  requiring  a  foreign  corporation  to 
comply  with  certain  regulations  does  not  make  it  a 
citizen.  N.  Y.  Piano  Go.  v.  New  Haven  Steamboat 
Co.  8  Abb.  Pr.  N.  S.  887;  Baltimore  ft  O.  R.  Co.  v. 
Kooota,  104  U.  a  6  (»  L.  ed.  <M8). 

If  a  corporation  is  Incorporated  under  the  laws 
of  two  States,  a  case  instituted  against  it  by  a  citizen 
of  one  of  the  States  in  a  suit  brought  in  the  other 
may  be  removed.  Allegheny  Ck>.  v.  Cleveland  ft 
P.  R.  Co.  61  Pa.  228;  Chicago  ft  N.  W.  B.  Go.  v. 
Whitton,  80  U.  S.  18  Wall.  270  (20  L.  ed.  STl). 

Where  the  same  persons,  by  the  same  corporate 
name,  have  been  incorporated  with  the  same  pow- 
ers and  the  same  objects,  by  another  State,  euch  an 
Act  must  be  construed  as  a  license  enlarging  the 
Oeld  of  its  operations,  but  abocn  of  JMoe  of  its 
qualities  as  a  corporation  of  another  State;  and  it 
Is  privileged  to  elect  to  sue  in  the  United  States 
Courts.  Mo.  K.  ft  T.  B.  Co.  V.  Texas  ft  St.  L.  U.  Co. 
(Tex.)  10  Fed.  Bep.  407, 4  Woods,  800l 
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A  State  Legislature  may  exclude  a  foreign  cor- 
poration, and  the  means  of  enforcing  suoh  exclu- 
sion, or  the  motives  of  such  action,  will  not  be  in- 
quired into.  Doyle  v.  Continental  Ins.  Co.  M  U.  S. 
686  (24  L.  ed.  148);  State  v.  Boyle,  40  Wis.  220.  But 
see  Hartford  F.  Ins.  Co.  ▼.  Doyle,  6  Blss.  4lll,8Cent» 
L.J.41. 

But  it  cannot  be  deprived  of  Its  right  of  removal 
by  state  legislation.  Chicago  ft  N.  W.  B.  Co.  v. 
Whitton,  80  U.  &  18  WalL  210  (20  L.  ed.  671). 

The  right  to  remove  Is  not  lost  by  the  fact  that 
it  has  an  office  in  the  State  for  the  transaction  of 
business.  Hatch  v.  Chicago,  B.  L  ft  P.  B.  Co.  • 
Blatchf.  106. 

So  a  statute  which  allows  a  foreign  corporation 
to  do  buftmesB  in  the  State  only  on  condition  that  it 
will  agre*)  not  to  remove  suits.  Is  unconstitutional 
and  such  agreement  Is  void.  Home  Ins.  Co.  v. 
Morse,  87  U.  &  20  Wall.  446  (22  L.  ed.  866);  Metro- 
politan  L.  Ins.  Co.  v.  Harper,  8  Hughes,  290. 

And  a  general  waiver  of  the  right  ;to  remove^ 
in  pursuance  of  a  state  statute,  as  a  condition  for 
transacting  boslneBS  In  tlie  State,  is  void.  Home 
Ins.  Go.  V.  Mor8e,87U.S.2OWaU.446(22L.ed.806)$ 
Bailway  Pass.  Assur..  Co.  v.  Pierce,  27  Ohio  St  166^ 
Baltimore  ft  O.  B.  Co.  v.  Gary,  28  Ohio  St  208;  eontfu 
N.  T.  L.  Ins.  Go.  v.  Best  28  Ohio  St  106^ 
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(February  XL,  1B80.) 

IJ^RROR  to  the  Circuit  Court  of  Cabell  Conn- 
J  ty,  to  review  a  judgment  in  favor  ofplaint- 
iff  in  an  action  to  recover  damages  for  the 
death  of  plaintiff's  intestate  alle^  to  have 
been  caused  by  defendant's  neghgence.  Rs- 
foened. 

The  facts  and  questions  arising  thereon  are 
f  u]1y  stated  l^  the  court. 

Mesan.  J.  H«  Termmon  and  Simma  & 
Eiislow»  for  plaintiff  in  error: 

Neither  inaividuals  by  agreement,  nor  a 
State  by  its  law-making  power,  can  oust  the 
jurisdiction  of  the  United  States  Courts  of 
their  proper  jurisdiction  over  persons  and 
I  rc'perty  as  given  by  the  Constitution  of  the 
United  States  and  the  law»  made  thereunder. 

Home  In».  Oo.  v.  Morse,  87  U.  S.  20  Wall. 
445  452  (22  L.  ed.  865,  868). 

In  carrying  on  interstate  commerce,  corpo- 
rations, equally  with  individuals,  are  within 
the  protection  of  the  commercial  powers  of 
Congress  and  cannot  be  molested  in  another 
State  by  state  burdens  or  impediments. 

Stockton  Y,  BaUimaredbN.  T.  R.  Oo.  82  Fed. 
Rep.  14.  See  also  Pembina  O.  8,  Min.  A  MiU- 
ing  Go,  v.  Pa.  125  U.  S.  190(81  L.  ed.  654);  Penr 
aacola  Teleg.  Oo,  v.  Western  Union  Teleg,  Co, 
m  U.  S.  12  (24  L.  ed.  711);  Oooper  Ufa,  Oo.  v. 
Ferguson,  118  U.  8.  727  (28  L.  ed.  1187); 
Oloucester  Ferry  Oo.  v.  Pa.  114  U.  S.  196  (29 
L.  ed.  158). 

If  a  state  statute  cannot  take  away  directly 
the  right  of  any  foreign  corporation  to  remove 
its  cases  in  state  courts  to  the  federal  courts, 
much  less  can  section  80  of  chapter  54  of 
amended  Code  of  West  Vir^nia  take  away  in- 
directly the  right  of  a  foreign  corporation  en- 
gaged in  carrying  on  interstate  commerce  to 
remove  suits  when  sued  in  the  state  courts  to 
the  federal  courts. 

Messrs.  Gibson  A  Miehie  for  defendant 
in  error. 

Snyder,  P.,  delivered  the  opinion  of  the 
court: 

Action  of  trespass  on  the  case,  commenced 
June  29,  1887,  in  the  Circuit  Court  of  Cabell 
County  by  Edna  £  Rece,  administratrix  of  T. 
H.  Rece,  deceased,  against  the  Newport  News 
&  Mississippi  Valley  Company,  to  recover 
damages  from  the  defendant  for  its  negligence 
In  causing  the  death  of  the  plaintiff's  intestate. 

There  was  a  verdict  and  Judgment  thereon 
in  favor  of  the  plaintiff  for  $5,000,  and  the  de- 
fendant has  obtained  this  writ  of  error. 

The  first  error  assi^ed  is  that  tiie  circuit 
court  improperly  denied  the  motion  of  the  de- 
fendant to  remove  '.^e  action  to  the  District 
Court  of  the  United  States.  The  declaration 
was  filed  at  the  July  Rules,  1887,  and  at  the 
same  rules  the  defendant  filed  its  petition  and 
bond,  under  the  Act  of  Congress,  passed 
March  8,  1887,  to  remove  the  action  to  the  Dis 
trict  Court  of  the  United  States  for  the  District 
of  West  Virginia,  sitting  at  Charleston,  in  said 
district,  and  exercising  circuit  court  powers. 
The  petition  was  in  proper  form,  and  alleged 
that  the  mat'er  in  controversy  exceeds  $2,^, 
and  is  between  citizens  of  different  States; 
that  the  plaintiff  was.  at  the  commencement  of 
the  action,  and  still  is,  a  citizen  of  the  State 
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of  West  Virginia,  and  that  the  defendant  was, 
and  still  is,  a  citizen  of  Connecticut,  where  it 
was  incorporated  under  the  laws  of  said  State, 
and  that  it  is  not  a  citizen  of  the  State  of  West 
Virginia. 

At  the  August  Term,  1887,  the  plaintiff  filed 
her  answer,  to  which  the  defendant  filed  a 
written  replication;  and  the  court,  after  over- 
ruling the  respective  motions  of  the  plaintiff 
and  defendant  to  reject  said  answer  and  repli- 
cation for  insufficiency,  decided  that  the  de- 
fendant, by  accepting  the  provisions  of  section 
80,  chapter  54,  of  the  Code  of  this  State,  had 
become  a  corporation  of  this  State,  and  denied 
the  defendant's  motion  to  remove  the  action  to 
the  District  Court  of  the  United  Statea,  and 
the  defendant  excepted. 

T]^e  facts  upon  which  the  court  based  its 
said  ruling,  as  shown  by  the  record,  are  as  fol- 
lows: 

Prior  to  the  year  1886  the  defendant,  the 
Newport  News  &  Mississippi  Valley  Com- 
pany, was  inccMTporated  under  the  laws  of  the 
State  of  Connecticut,  with  power  to  construct, 
buy,  hold,  own,  lease,  equip  and  operate  any 
railroads,  bridges,  femes,  warehouses,  tele- 
graph and  telephone  lines,  wharfs,  steamboats, 
etc.,  in  any  State  or  Territory  of  the  United 
States  or  roreign  country,  provided  that  said 
corporation  snail  not  have  power  to  lease, 
hold,  own  or  operate  any  railroad  within  the 
State  of  Connecticut.  This  proviso  was,  by 
the  General  Assembly  of  Connecticut,  in 
January,  1887,  amenaed  by  adding  thereto 
these  words,  "  unless  such  railroad  shall  be 
held,  owned  or  operated  within  said  State,  in 
conformity  with  the  provisions  of  the  general 
railroad  laws  of  this  State." 

The  said  company,  prior  to  the  date  of  the 
injury  complained  of  in  the  dedaration,  be- 
came the  lessee  of  the  road,  property  and  fran- 
chises of  the  Chesapeake  &  Ohio  Railway 
Company,  a  domestic  corporation,  and  citizen 
of  this  State;  and  at  said  date,  and  since,  as 
well  as  on  and  prior  to  the  27th  day  of  July, 
1^,  the  defendant  company  was  engaged  as 
a  public  and  common  carrier  for  hire  of  pas- 
sengen  and  all  kinds  of  freights  from  the 
Town  of  Newport  News,  in  the  State  of  Vir- 
ginia, in  and  through  the  States  of  Virginia 
and  this  State  to  the  City  of  Lexington,  in  the 
State  of  Eentuoky,  as  such  lessee  of  the  said 
Chesapeake  &  Ohio  Railway  Company,  and 
other  railroad  companies,  and  that  it  was  then, 
and  still  is,  operating  a  continuous  line  of  rail- 
ways, and  earning  on  interstate  commerce,  in 
and  through  the  States  aforesaid,  havinff  its 
principal  offices  in  the  Citv  of  New  York,  in 
the  State  of  New  York,  and  in  the  City  of 
Richmond,  in  the  State  of  Virginia;  and  that 
the  defendant  company  did,  on  said  27th  day 
of  July,  1886,  by  a  writing  duly  executed 
under  its  corporate  seal  and  filed  in  the  office 
of  the  Secretary  of  State  of  this  State,  accept 
the  provisions  of  section  80,  chapter  54,  of  the 
Code  of  this  State,  and  agree  to  be  governed 
thereby. 

The  said  section  80  of  the  Code  of  this  State 
is  as  follows:  "Any  corporation  duly  incor- 
porated by  the  laws  of  any  State  or  Territoiy 
of  the  United  Stales,  or  of  the  District  of 
Columbia,  or  of  any  foreign  country,  may,  un« 
less  it  be  otherwise  expressly  provided,  hold 
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property  and  transact  busiDess  in  this  State, 
upon  complying  witli  the  requirements  of  this 
section,  and  not  otherwise." 

Then,  after  defining  the  powers  and  liabUi- 
ties  of  such  corporation,  and  prescribing  the 
manner  of  filing  its  charter  with  the  Secretary 
of  State,  etc..  the  Act  proceeds: 

"  Every  railroad  corporation  doing  business 
in  this  State  under  the  provisions  of  this  sec- 
tion, or  under  charters  granted  or  laws  passed 
by  the  State  of  Vii^inia  or  this  State,  is  here- 
by declared  to  be,  as  to  its  works,  property, 
operations,  transactions  and  business  in  this 
State,  a  domestic  corporation,  and  shall  be  00 
held  and  treated  in  all  suits  and  legal  proceed- 
ings which  may  be  commenced  or  carried  on 
by  or  against  any  such  railroad  corporation,  as 
well  as  in  all  other  matters  relating  to  such 
corporation.  No  railroad  corporation  wnich 
has  a  charter,  or  sny  corporate  authority,  from 
any  other  State,  shall  do  business  in  this  State 
as  the  lessee  of  the  works,  property,  or  fran- 
chises of  any  other  corporation  or  person,  or 
otherwise,  or  bring  or  maintain  any  action, 
suit  or  proceeding  in  this  State,  until  it  shall, 
in  addition  to  what  is  hereinbefore  required, 
file  in  the  office  of  the  Secretary  of  State  a 
writing,  duly  executed  under  its  corporate 
seal,  accepting  the  provisions  of  this  section, 
and  a^^reemg  to  be  governed  thereby;  and  its 
failure  to  do  so  may  be  pleaded  in  abatement 
of  any  such  action,  suitor  proceeding;  but 
nothing  herein  contained  shall  be  construed  to 
lessen  Uie  liability  of  any  corporation  which 
may  not  have  complied  with  the  requirements 
of  this  section,  upon  any  contract  or  for  any 
wrong." 

The  remaining  portion  of  this  section  pre- 
scribes a  penalty  and  the  form  of  prosecution, 
for  the  failure  of  the  corporation  to  comply 
with  the  provisions  of  this  section.  No  ques- 
tion is  made  as  to  the  sufficiency  of  the  lx>nd, 
or  the  time  at  which  the  application  for  re- 
moval was  made,  or  as  to  the  form  of  liie 
pleadine  by  which  the  question  of  the  right  of 
removal  was  presented. 

The  only  controversy  before  us  is  whether 
or  not  the  facts  above  stated  entitle  the  de- 
fendant to  a  removal  of  this  action  to  the  dis- 
trict court.  It  was  suggested  by  the  oounsel 
for  the  defendant  that  the  provision  of  the 
statute  is  that  "No  railroad  corporation  .  .  . 
shall  do  business  in  this  State  as  the  lessee," 
etc.,  and  that,  as  the  defendant  does  not  pur- 
port to  be  a  railroad  corporation,  tbe  statute 
does  not  apply  to  it.  This  point  was  not 
pressed  in  the  argument,  and,  I  think,  proper- 
ly so;  for,  while  the  name  of  the  defendant, 
the  Newport  News  &  Mississippi  Valley  Com- 
pany, does  not  include  the  word  railroad 
the  said  company  is  by  its  charter  authorized 
to  construct,  hold,  own,  lease  and  operate  any 
railroad;  and  the  record  in  this  case  distinctly 
shows  that  it  is,  and  was  on  July  96,  I880, 
doing  business  as  a  railroad  company  in  this 
State,  and  that  it  must  therefore  be  regarded  as 
such  within  the  intent  of  said  statute. 

In  Baltimore  d  Ohio  Bailroad  Cknnpanv  v. 
Koontt,  104  U.  S.  5[26L.  ed.  648], it  was  decided 
that  a  forei^  corporation,  operating  a  domes- 
tic corporation,  under  a  lease  of  the  road,  prop- 
erty and  franchises  of  the  latter;  does  not  there- 
by forfeit  or  surrender  its  rights  to  remove 
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into  the  Circuit  Court  of  tbe  United  States  a 
suit  instituted  against  it  in  a  court  of  the  State 
which  chartered  the  leased  corporation,  by  a 
citizen  of  that  State.  In  that  case  the  lessor 
company  was  a  Msryland  corporation,  and 
the  lessee  a  Virginia  corporation,  and  in  ita 
opinion  the  court  says: 

"  It  is  not  denied  that  the  Maryland  com- 
pany derived  all  its  power,  so  far  as  tbe  oper- 
ation ol  tbe  Virginia  road  was  concerned, 
from  the  Virginia  corporation;  nor  tliat,  in  re- 
spect to  the  business  of  that  road,  it  must  do 
just  what  was  required  of  the  Virginia  corpo- 
ration by  the  laws  of  Virginia;  but  that  does 
not,  in  our  opinion,  mJiie  it  a  corporation  of 
Virginia  ...  A  corporation,  therefore^ 
created  by  and  organized  under  the  laws  of  a 
particular  State,  and  having  its  principal  office 
there,  is,  under  the  Constitution  and  laws, 
for  the  purpose  of  suing  and  being  sued,  a 
citizen  of  that  State,  po^uessing  all  the  rights 
and  having  all  the  powers  its  charter  confers. '^ 

So,  in  the  case  at  bar,  the  fact  that  the  de- 
fendant has  leased  and  is  operating  the  railroad 
of  a  corporation  of  this  Slate,  does  not  make 
it  a  citizen  of  this  State,  within  the  meanins 
of  the  Constitution  and  Laws  of  the  United 
States. 

By  a  statute  of  the  State  of  Wisconsin, 
enacted  in  1870,  it  was  declared  that  any  fire 
insurance  company,  association,  or  partner- 
ship, incorporated  by  or  organized  under  the 
laws  of  any  other  ^te  of  the  United  States 
.  .  .  desiring  to  transact  any  such  business 
(fire  insurance),  by  any  agent  or  agents,  in  this 
State,  shall  first  appoint  an  attorney  in  this 
State  on  whom  process  of  law  can  be  served, 
containing  an  agreement  that  such  company 
will  not  remove  the  suit  for  trial  into  the 
United  States  Circuit  Court  or  Federal  Courts, 
and  file  in  the  office  of  the  Secretary  of  State 
a  written  instrument,  duly  signed  and  sealed, 
certifying  such  appointment,  which  shall  con- 
tinue until  another  attorney  be  substituted.** 
1  Taylor,  Stat.  §  82,  p.  9o8. 

While  the  statute  was  in  force,  the  Home 
Insurance  Company,  a  corporation  of  New 
York,  established  an  agency  in  the  State  of 
Wisconsin,  and,  in  compliance   with  the  i»> 

auirements  of  said  statute,  filed  in  the  office  of 
le  Secretary  of  State  of  that  State  a  written 
power  of  attorney,  duly  executed  by  said  com- 
pany, in  which  is  contained  this  clause:  "  And 
said  company  agrees  that  suits  commenced  in 
the  state  courts  of  Wisconsin  shall  not  be  re- 
moved by  the  acts  of  said  company  into  the 
United  States  Ckcuit  or  Federal  Courts." 

Afterwards  the  company  issued  a  policy  of 
insurance  to  one  Morse,  and.  a  loss  having  oc- 
curred under  it,  Morse  sued  the  company  in 
one  of  the  state  courts  of  Wisconsin.  The 
company  appeared  in  the  state  court,  and  filed 
its  petition  to  remove  the  case,  under  the  Act 
of  Congress,  into  the  United  States  Circuit 
Court  »>r  the  district.  The  state  court  re- 
fused to  remove  the  case,  and  judgment  was 
rendered  by  it  for  the  plaintiff.  This  Judg^ 
ment  was  affirmed  by  the  Supreme  Court  of 
Wisconsin  {Mor$e  v.  Horns  Ins,  Co,  80  Wis. 
49C|);  and  from  this  latter  court  the  company 
took  the  case  to  the  Supreme  Court  of  the 
United  States,  which  held  that  the  aforesaid 
statute  was  repugnant  to  the  Constitution  of 


1889. 


Rbob  y.  NiBWPOBT  Nbwb  &  Mississippi  Valley  Co. 


67i 


the  Uuited  States,  and  the  laws  made  in  pur- 
■nance  thereof,  and  that  it  was  therefore  illegal 
and  void;  and,  further,  that  the  aforesaid 
BgrecTOcnt,  executed  and  filed  in  pursuance  of 
Baid  statute,  is  also  void,  and  afforded  no 
ground  for  the  refusal  of  the  state  court  to  re- 
move said  action  to  the  federal  court.  Home 
Int.  Go.  Y.  Morse,  87  U.  8.  20  Wall.  445  [22  L. 
cd.  865J. 

Tbe  substance  of  this  decision  is  that  a  for- 
eign corporation,  by  a  positive  agreement, 
made  in  pursuance  of  a  state  statute,  cannot 
take  away  its  right  to  remove  a  suit  brought 
against  it  in  a  state  court  to  the  federal  court. 

Our  statute  (section  80.  chapter  H,  Code 
ISB^,  and  the  agreement  of  the  defendant  filed 
in  pursuance  thereof,  do  not,  directly  or  in 
terms,  stii>ulate  that  the  foreign  corporation 
shall  or  will  not  remove  any  suit  from  the  state 
to  the  federal  courts;  but  the  statute  does  de- 
clare that  the  corporation  filing  such  agree- 
ment shall  be,  "  as  to  its  works,  property,  op- 
erations, transactions  and  business  in  this  State, 
a  domestic  corporation,  and  shall  be  so  held 
and  treated  in  all  suits  and  legal  proceedings 

...  as  well  as  to  all  other  matters  relat- 
ing to  such  corporation;"  and  thus  it  does  in- 
directly take  from  the  corporation  the  right  to 
remove  into  the  federal  courts  any  suit  brought 
against  it  by  a  citizen  of  this  State,  because,  as  a 
douie8ticcorporation,itcanpoesessnosuch  right. 

The  question  then  arises.  Does  said  statute 
make  the  defendant  a  corporation  of  this  State? 

The  following  propositions  of  law  are  set- 
tled by  the  decisions  of  the  Supreme  Court  of 
the  United  States: 

First.  A  corporation  exists  only  in  oontem- 

glation  of  law,  and  by  force  of  law,  and  can 
ave  no  legal  existence  beyond  the  bounds  of 
the  State  or  sovereignty  by  which  it  is  created. 
It  must  dwell  in  the  place  of  its  creation. 

Second.  Where  a  corporation  is  created  bj 
the  laws  of  a  State,  the  legal  presumption  is 
that  all  its  members  are  citizens  of  the  State  by 
which  it  was  created;  and  in  a  suit  bv  or 
against  it,  it  is  conclusively  presumed  to  be  a 
aiizen  of  such  State. 

Third.  A  corporation  endued  with  the  ca- 
pacities and  faculties  it  possesses  by  the  co- 
operating legislation  of  two  States  cannot  have 
one  and  the  same  legal  bein^  in  both  States. 
Neither  State  could  confer  on  it  a  corporate  ex- 
istence in  the  other,  nor  add  to  nor  diminish 
thepowers  to  be  there  exercised. 

Fourth.  The  constitutional  privilege  which 
a  corporation  has  as  a  citizen  of  one  State  to 
sue  the  citizens  of  another  State  in  the  federal 
courts  cannot  be  taken  away  by  simply  declar- 
ing it  to  be  a  corporation  of  tne  latter  State. 
Ohio  d  M.  B.  Co.  v.  Wheeler,  66  (J.  S.  1  Black, 
286  [17  L.  ed.  1801;  MarshaU  v.  Baltimore  d 
0.  B.  Co.  67  U.  S.  16  How.  814  [14  L.  ed.  958]; 
Lafayette  Ins.  Co.  v.  French,  69  U.  S.  18  How. 
404  [16  L.  ed.  461];  Germania  F.  Ins.  Co.  v. 
Firaneis,  78  U.  8.  11  Wall.  210  [20  L.  ed.  77]; 
Ohieoffo  A  N.  W.  R.  Co.  v.  Whitton,  80  U.  8. 
18  WaU.  270  [20  L.  ed.  671];  MuOer  v.  Dtnos, 
94  U.  8.  444  [24  L.  ed.  207];  MemphU  R.  Co. 
V.  Jlabama,  107  U.  S.  681  [27  L.  ed.  518]. 

In  MuUer  v.  DofM,  supra,  the  court  de- 
cided that  '*A  corporation  created  by  tbe 
laws  of  Iowa,  although  consolidated  with 
another  of  the  same  name  in  Missouri,   un- 
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der  the  authorit]^  of  a  statute  of  each  State, 
is,  nevertheless,  in  Iowa,  a  corporation  exist- 
ing there  under  the  laws  of  that  State  alone." 

And  tbe  court,  in  its  opinion  in  Memphis 
Railroad  Company  v.  Alabama,  supra,  B&y^: 
"Tbe  defendant,  being  a  corporation  of  tbe 
State  of  Alabama,  bas  no  existence  in  this 
Slate  as  a  legal  entity  or  person,  except  under 
and  by  force  of  its  incorporation  by  tbis  State, 
and,  altbough  also  incorporated  in  the  Stale  of 
Tennessee,  must,  as  to  all  its  doings  within  the 
State  of  Alabama,  be  considered  a  citizen  of  Al- 
abama, which  cannot  sue  or  be  sued  by  another 
citizen  of  Alabama  in  the  courts  of  the  United 
States." 

In  the  opinion  in  Ohio  Railroad  Compa- 
ny V.  WheeUr,  supra,  the  court  says:  "It  is 
true  that  a  corporation  by  the  name  and  style 
of  the  plaintiffs  appears  to  have  been  chartered 
b]r  the  States  of  Indiana  and  Ohio,  clothed 
with  the  same  capacities  and  powers,  and  in- 
tended to  accomplish  the  same  objects;  and  it 
is  spoken  of  in  the  laws  of  the  State  as  one 
corporate  body,  exercising  the  same  powers, 
and  fulfilling  the  same  duties,  in  both  States. 
Yet  it  has  no  legal  existence  in  either  State,  ex- 
cept by  the  law  of  the  State;  and  neither  State 
could  confer  on  it  a  corporate  existence  in  the 
other,  nor  add  to  nor  diminish  the  powers  to  be 
there  exercised.  It  may,  indeed,  be  composed 
of  and  represent,  under  the  corporate  name, 
the  same  natural  persons.  But  thie  legal  entity 
or  person  which  exists  bv  force  of  law  can 
have  no  existence  beyond  the  limits  of  the 
State  or  soverei^ntjr  which  brings  it  into  life 
and  endues  it  with  its  faculties  and  powers. " 
66  U.  8.  1  Black,  297  [17  L.  ed.  188]. 

The  conclusion  from  these  authorities  is  that 
a  corporation  possessing  the  same  name,  pow- 
ers, duties,  franchises  and  purposes,  and  com- 
posed of  the  same  natural  persons,  if  incorpo- 
rated by  two  States,  will  be,  under  the  Consti- 
tution and  Laws  of  the  United  States,  regarded 
and  treated  as  two  separate  and  distinct  corpora- 
tions of  tbe  respective  States,  and  not  one  cor- 
poration existing  in  both  States;  and,  conse- 
quently, no  corporation  of  one  State  can  be 
made  a  domestic  corporation  of  another  State 
by  simply  declaring  that  it  shall  be  such. 

In  onler  to  make  a  corporation  chartered  b^ 
another  State  a  corporation  of  this  State,  it 
must  be  chartered  by  this  State.  It  will  then 
be  a  domestic  corporation  of  this  State,  with- 
out reference  to  its  charter  in  the  foreign  State, 
with  such  powers,  duties  and  franchises  only 
as  are  conferred  by  the  charter  and  laws  of 
this  State. 

Tbe  defendant,  the  Newport  News  &  Missis- 
sippi Valley  Company,  is  conceded  to  be  a 
foreign  corporation,  created  bjr  the  laws  of  the 
State  of  Connecticut;  and  it  is  not  pretended 
that  it  has  been  chartered  as  a  corporation  of 
this  State,  unless  the  statute  under  considera- 
tion, which  merely  declares  that  it  shall  be  a 
domestic  corporation, and  so  held  andtrertcl 
in  all  suits  and  legal  proceedings,  as  well  as 
in  all  other  matters  relating:  to  it,  makes  It 
such.  The  most  that  can  be  said  to  be  done  by 
tbis  statute  is  that  it  attempts  to  adopt  or 
naturalize  this  Connecticut  corporation,  and 
all  other  foreign  corporations,  and  make  them 
domestic  corporations,  and  citizens  of  tbis 
State,  without  either  chartering  it  as  a  oorpo- 
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ration  of  this  8tat/»  by  any  special  Act  of  the 
Legislature  or  requiring  it  to  obtain  a  charter 
ana  organize  itself  into  a  domestic  corporation 
under  the  general  laws  of  this  State.  If  we 
are  to  hold  the  defendant  as  a  domestic  cor- 
poration of  this  State,  then  we  have  the  anom- 
alv,  or,  rather,  the  absurdity,  of  a  corporation 
without  a  charter;  because,  aocordlnff  to  the 
settled  law,  we  cannot  look  to  the  foreign  char- 
ter in  order  to  ascertain  the  powers,  duties  and 
franchises  of  a  domestic  corporation,  but 
alone  to  the  authority  conferred  by  its  domestic 
charter  and  the  laws  of  this  State. 

The  evident  purpose  of  that  provision  of 
our  statute  which  declares  that  the  foreign  cor- 
poration shall  be  a  domestic  corporation,  "and 
so  held  and  treated  in  all  suits  and  legal  pro- 
ceedings which  may  be  commenced  or  canied 
on  by  or  against  it/'  was  to  prevent  such  cor- 
poration from  removing  suits  brought  by  or 
against  it  in  the  courts  of  this  State  to  the 
fraeral  courts.  This  provision,  if  applied  to 
a  foreign  corporation,  would  be  in  connict  with 
the  Constitution  and  Laws  of  the  United 
States,  and  therefore  inoperative  and  void. 
Home  InB.  Co,  v.  JlbrM»  87  U.  8.  20  Wall.  445 
[22  L.  ed.  865]. 


The  defendant  here  being,  as  we  have  seen 
a  foreign  corporation,  notwithstanding  the 
declaraUon  of  our  statute  that  it  shall  be  a  do- 
mestic corporation,  the  said  provision  of  the 
statute,  so  far  as  it  attempts  to  take  from  ibe 
defendant  the  right  to  remove  any  suit  to  the 
federal  courts,  as  well  as  the  agreement  filed 
by  it  in  pursuance,  must  be  heldTinoperative  to 
prevent  such  removal  in  any  suit  in  which  it 
would  have  the  right  of  removal  under  the 
Oonstitution  and  Laws  of  the  United  States. 

I  am,  therefore,  of  the  opinion  that  the  Cir- 
cuit Court  erred  in  denying  the  petition  and 
motion  of  the  defendant  to  remove  this  action 
for  trial  into  the  District  Court  of  the  United 
States,  as  prayed  for  in  its  said  petition;  and 
for  said  error  alone  ike  Judgment  of  the  $aid 
eourt  U  revened,  the  verdiet  ofthejwry  eet  ande, 
and  the  earn  ie  remanded  to  eaid  Oireuit  Court, 
with  directions  to  it  to  enter  the  order  required 
by  the  Act  of  Congress  in  sa<di  cases,  and  to 

Sroceed  no  further  In  this  case,  unless  its  juris- 
iction  is  restored  by  the  action  of  the  said 
District  Court  of  the  United  Stales. 

EngHgh  and  BraAnont  «//.»  concuzred; 
Chr«ea»  /.,  absent 
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Tlie  indorser  of*  promi— twrjr  note  which 
Is  oomplete  on  its  faoe,  the  sum  payable,  the  date, 
time  of  payment,  and  name  of  payee,  all  betojr 
inserted,  who  delivers  it  to  the  maker,  who  Is 
neither  his  a«ent  nor  employ^,  to  be  oarried  to 
the  payee,  is  not  pliable  to  ekUmaUde  holder  for 
value  for  tiie  increased  amount  of  the  note  if  the 
maker  raises  it  before  dellverinir  it,  simply  be- 
cause spaces  were  left  in  the  note  in  such  a  man* 
ner  as  to  permit  words  and  tUniree  to  be  inserted 
and  thus  increase  the  amount  pasrable  aiHl  read  fly 
deceive  innocent  third  parties. 

(March  27,  1880.) 

APPEAL  by  plaintiff,  from  a  Judgment  of 
the  Baltimore  City  Court  in  his  favor  but 
for  a  less  amount  than  was  demanded,  in  an 
action  upon  certain  promissory  notes.  Af- 
firmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messre,  Cluurlea  Poe  and  Jolin  Crajrton 
Boaton*  for  appellant: 

Evidence  is  not  competent  or  admissible,  as 
against  the  appellant,  to  show  that  an  altera- 
tion was  made  in  the  notes,  there  being  nothing 
upon  the  face  to  indicate  that  such  alteration 
had  been  made,  and  he  being  no  party  thereto, 
and  having  no  notice  nor  knowledge,  and  be- 
ing the  payefi  of  the  notes. 

Tome  V.  I'arkereburg  BraTieh  B.  Go.  89  Md.  86. 

This  isprecisely  the  case  in  which  the  doc- 
trine, "Where  one  of  two  innocent  parties 
must  suffer,  that  one  should  suffer  whose  neg- 
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ligence  has  enabled  the  third  party  to  commit 
the  wrong."  is  applicable. 

Daniel,  I^eg.  Inst,  dd  ed.  g  1405;  Toung  t. 
Orote,  4  Bing.  258;  lenard  v.  Torree,  10  La. 
Ann.  108;  Garrard  v.  Haddan,  67  Pa.  88; 
Hartey  v.  Bmith,  55  HI.  224:  Phetan  v.  Moee, 
67  Pa.  59;  Zimmerman  t.  Bote,  75  Pa.  188; 
Halifax  Union  v.  Wheekoright,  L.  R.  10  Exch. 
188;  Seibel  v.  Vaughan,  69  III  267;  Bank  of 
Ireland  v.  Boane,  5  H.  L.  Cas.  889;  GonkUn  v. 
Wilson,  5  Ind.  209;  Van  Duaer  v.  Hou>e,  21 N. 
Y.  581;  Tecum  v.  Bmitk,  68  111.  821;  Elakey 
V.  Johneon,  18  Bush,  197;  Scotland  €h.  Bank 
V.  0^  Gonna,  28  Mo.  App.  165. 

The  notes  in  this  case  being  made  payable 
to  the  order  of  the  plaintiff,  and  indorsed  by 
the  defendant  prior  to  their  dedveiT  by  the 
maker  to  the  plaintiff,  fte  defendant,  in  the  ab- 
sence of  proof  to  the  contrary,  was  a  Joint 
maker  and  not  the  indorser  thereof. 

Ives  V.  BoOeg,  85  Md.  262. 

Mesere,  Joseph  S.  Heaisler  and  Cluurlea 
W.  Heaialert  for  appellee: 

The  defendant  pleaded  the  general  issue, 
pleas  of  nil  debit,  and  did  not  promise;  and  un- 
der these  pleas  it  was  entirely  competent  for 
him  to  prove  anything  which  showed  that  he 
did  not  owe  the  money  sued  for,  and  to  have 
admitted  in  evidence  facts  connected  with  the 
execution  of  the  note  which  were  supposed  to 
indicate  fraud  in  the  procurement  thereof. 

Poe,  PI.  §  607;  Totten  v.  Buey,  57  Md.  458, 
468;  Orampton  v.  Perkine,  8  Cent  Bep.  691, 
65  Md.  25;  Thame  v.  Fox,  8  Cent.  Bep.  802, 67 
Md.  78. 

The  notes  when  they  passed  from  the  defend- 
ant were  complete  as  to  date,  time  and  amount; 
and  however  awkwardly  drawn,  he  will  be 
protected  from  their  alteration  by  forgery  in 
whatever  mode  it  may  be  acoomplishea;  and 
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unless  the  alteration  has  been  committed  by 
some  one  in  whom  he  has  authorized  others  to 
place  confidence  as  acting  for  him,  he  has  quite 
as  good  a  right  to  rest  upon  the  presumption 
that  it  wUl  not  be  criminally  altered,  as  any  per- 
son has  to  take  the  paper  on  the  presumption 
that  it  has  not  been. 

Bolme$Y.  Trumper,  22  Mich.  484, 486;  Ofven- 
nOd  Sa/o.  Bank  v.  StawOl,  128  Mass.  206;  Knaz- 
fnOe  Nat,  Bank  y.  Clark,  61  Iowa.  264. 

If  the  instrument  was  complete  without  blanks 
at  the  time  of  its  deliyery,  the  fraudulent  in- 
crease of  the  amount,  by  taking  advantage  of 
a  space  left  without  such  intention,  although 
it  may  be  negligently,  will  constitute  a  mate- 
rial alteration  and  operate  to  discbarge  the 
maker.  No  title  will  pass,  even  to  an  innocent 
holder  for  value,  when  a  bDl  or  note  has  been 
materially  altered  after  its  issue, aa  a^nst  those 
persons  who  signed  the  instrument  in  its  origi- 
nal state. 

1  Randolph,  Com.  Paper,  p.  206;  B6tme$  v. 
Trttmper,  22  Mich.  485;  QreenfiM  8av,  Bank 
v.  Stoteell,  128  Mass.  196;  KnoxviUe  Nat  Bank 
V.  Clark,  51  Iowa,  264;  Bank  of  Ohio  Val- 
ley V.  Loekwood,  18  W.  Ya.  416;  Angle  y, North- 
wstern  Mut  L,  Ine.Go,  92 U.  S.  880  (28  L.  ed. 
556);  Wood  v.  SteOe,  78  U.  S.  6  Wall.  80(18L. 
ed.  725);  Ov>en  v.  Hall,  Md.  Ct.  of  App.  (Md. 
L.  J.  Jan.  28,  1889);  Trigg  v.  Taylor,  27  Mo. 
245;  Goodman  v.  Eaitman,  4  N.  M.  455;  ife- 
Grart  v.  riark,  56  N.  Y.  84;  MattertY.  Miller, 
4  T.  R.  820. 

Miller,  J,,  delivered  the  opinion  of  the 
court: 

John  Burrows  sued  Frauds  Elunk  as  joint 
maker  or  iu<.Iorscr  of  two  promissory  notes.each 
purporting  to  be  for  11550,  signed  by  Charles 
F.  Klunk,  daicd  Februaiy  7,  1887,  and  pay- 
able to^  the  order  of  Burrows,  one  on  the  fliist 
of  June  and  the  other  on  the  first  of  July  fol- 
lowing. The  defense  is  that  these  notes  had 
been  fraudulently  raised  from  (50  to  $550  each. 

At  the  trial  two  exceptions  were  taken  by  the 
plaintiff  which  need  not  be  stated  at  length. 
On  some  points  there  is  a  conflict  of  testimony, 
but  as  to  the  followin)^  material  facts  there  ap- 
pears to  be  no  contmcliclion. 

Charles  F.  Ehink  is  the  son  of  the  defend- 
ant, Fraqcis  A.  Klunk.  The  son  had  become 
indebted  to  the  plaintiff.  Burrows,  in  about  the 
sum  of  (4,000.  and  the  plaintiff  visited  his 
house  on  the  5th  of  Februarv  and  told  him  to 
get  notes  indorsed  by  his  fatner  to  the  amount 
of  $1,100,  and  that  his  (the  son's)  father-in-law 
would  settle  the  balance. 

On  the  same  day  the  son  called  uoon  his 
father  with  five  promissory  notes  in  favor  of 
Burrows  diawn  up  by  the  son  and  signed  by 
Mim  as  maimer,  for  $50  each,  and  asked  his 
IMher  to  indorse  them,  which  the  latter  posi- 
tively refused  to  do. 

On  the  next  day,  February  6.  the  plaintiff 
and  the  son  visited  the  father  at  his  house,  but 
the  plaintiff  testifies  there  was  nothing  then 
said  at)OUt  indorsing  notes  in  the  presence  of 
the  father,  and  that  he  went  there  simply  for 
the  purpose  of  being  introduced  as  the  gentle- 
man who  was  furnishing  the  SOD  with  goods. 

On  the  following  Tuesday,  February  8,  the 
aon  again  called  upon  his  father  at  his  shop, 
Again  importuned  him  to  indorse  these  five 


notes,  and  after  a  good  deal  of  persuasion  he 
agreed  to  indorse  two  of  them  which  matured 
respectively  on  the  first  of  June  and  the  first  of 
July,  1887.  Before  doing  so  he  took  them  to 
his  office,  read  them  over  carefully,  saw  they 
were  for  $50  each,  that  they  were  dated  the 
7th  of  February,  and  were  payable  to  tlie  order 
of  the  plaintiff.  He  then  wrote  his  name  on 
the  back  of  each,  and  delivered  them  to  his 
son. 

The  latter  has  gone  away  and  when  the 
notes  were  produced  at  the  trial,  it  appears  the. 
words  "Five  hundred  and"  had  been  inserted 
before  the  word  "Fifty"  in  the  body,  and  the 
figure  "5"  before  the  figures  "50"  in  the  left 
hand  upper  comer  of  eacn  of  them. 

This  statement  is  taken  mainly  from  the  tes- 
timony of  the  defendant,  whicn  in  these  par 
ticulars  is  uncontradicted.  The  notes  them- 
selves have  been  submitted  to  us  for  inspection. 
This  inspection  shows  tliat  if  they  were  thus 
altered,  the  alterations  must  have  been  made 
by  the  son  after  his  father  wrote  his  name  upon 
them,  and  before  they  were  delivered  to  the 
plaintiff,  and  that  they  must  have  been  in  such 
condition  when  signed  by  the  defendant,  as  to 
admit  of  the  alterations  being  so  made  as  to 
readily  deceive  innocent  third  parties. 

There  must  have  been  a  space  between  the 
"$"  and  the  figures  "50"  sufficient  for  the  in- 
s^on  of  the  figure  "6,"  and  a  blank  before 
the  word  "Fifty'^^sufflcient  to  let  in  the  words 
"Five  Hundred  and."  As  they  now  appear 
they  are  throughout  in  the  handwriting  of  the 
son,  who  siffUMl  them  aa  maker,  written  with 
the  same  ink,  and  with  no  discoverable  trace  of 
erasure. 

It  was  left  to  the  Jury,  by  the  granting  of 
the  plaintiiTs  and  defendant^  first  prayers,  to 
find  whether  the  alterations  had  been  made; 
and  the  verdict  shows  that  they  found  this  is- 
sue of  fact  in  the  affirmative.  But  the  plaint- 
iff has  testified  that  he  had  no  knowledge  of 
these  alterations  when  he  received  the  notes, 
and  the  question  is.  Can  he  recover  upon  them 
against  tne  defendant  even  if  he  haa  no  such 
knowledge? 

It  is  manifest  that  if  the  defendant  is  made 
liable  for  the  full  amount  of  these  altered  notes 
he  will  suffer  a  wrons  and  sustain  a  loss,  by 
means  of  a  crime  not  less  serious  than  the  for- 
gery of  his  signature.  If  his  signature  had 
been  for^,  or  if  the  notes  had  b^n  raised  by 
obliteration  of  the  writing  by  any  chemical 
process,  or  by  any  other  device  of  an  ingenious 
forger,  it  is  conceded  he  would  not  be  liable. 
But  because  these  small  spaces  were  in  the  notes 
when  he  wrote  his  name  upon  them,  it  is  con- 
tended that  he  was  negligent  in  signing  and 
leaving  them  in  that  condition,  and  that  the 
doctrine  that  where  one  of  two  innocent  par- 
ties must  suffer  that  one  should  suffer  whose 
negligence  has  enabled  the  third  party  to  com- 
mit the  wrong,  is  invoked  against  him. 

There  are  some  cases  in  which  this  doctrine 
has  been  applied  to  negotiable  instruments  in  or- 
der to  protect  innocent  holders  for  value;  but  we 
think  the  weight  of  authority  in  this  country 
is  against  its  application  to  a  case  like  the  pres- 
ent. In  support  of  this  position  we  refer  to 
the  able  Judgment  of  the  Supreme  Court  of 
Michigan  delivered  by  Judge  Cbristiancy  in 


ffolmea  v.  Trumper,  22   Mich.  427,  and  the 
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equally  able  and  elaborate  opiiiion  of  the  8a- 
preme  Jadld^  Court  of  MaMachnBetts.  dellT- 
ered  by  ChitfJvtilioe  Gray  in  QreenflM  Sat. 
Bank  y.  BfoweU^  188  Mass.  196;  alao  to  the 
cases  of  Qoodman  ▼.  Eattman,  4  N.  H.  455; 
MeOrath  v.  Clark,  56  N.  Y.  84;  Knoxt/iUe  Nat. 
Bank  ▼.  Clark,  51  Iowa,  264,  and  WartaU  ▼. 
OAeen,  89  Pa.  888. 

Such  also  seems  to  be  the  effect  of  the  decis- 
ions of  the  Supreme  Court  in  Wood  ▼.  Stede, 
78  U.  S.  6  Wall.  80  i  18  L.  ed.  7351,  and  AngU 
Y.  NoHhteettem  Mut,  L.  Int.  Co.  93  U.  S.  880 
[28  L.  ed.  5561. 

The  case  of  Tome  y.  Parkertimrg  Branch 
Railroad  Company,  89  Md.  86,  is  quite  differ- 
ent from  this.  The  main  question  involYed  in 
that  case  was  the  extent  of  the  liability  of  pri- 
Yale  corporations  for  the  acts  of  their  agents 
done  within  the  scope  of  their  employment, 
eipressed  or  implied.  The  party  who  committed 
the  fraud  was  the  treasurer  and  stock-transfer 
apent  of  the  company,  intrusted  with  its  seal, 
with  books  of  stock  certificates  signed  in  blank 
by  the  presi'ent,  and  was  put  m  sole  charge 
of  the  company's  office  in  Baltimore.  He  waa 
thus  furnished  by  the  company  with  cYeiy  fa- 
cility for  making  a  fraudulent  issue  of  stock. 
But  here  no  such  relation  existed  between  the 
defendant  and  his  son.  The  latter  was  neither 
the  agent  nor  even  the  employ 6  of  the  former. 
The  notes  were  simply  dellYered  to  him  after 
they  had  been  signed,  for  the  purpose  of  being 
carried  to  the  plaintiff. 

Nor  is  it  a  case  where  one  sisps  a  note  in 
blank  as  to  amount,  and  deliYcrs  it  to  another 
for  use  with  intention  that  the  blank  shcaddbe 
filled. 

In  such  case  the  instrument  carries  on  its 
face  an  implied  authority  to  flU  the  blank,  and 
the  signer  makes  the  person  to  whom  it  is  thus 
delivered  his  agent  for  that  purpose,  and  is  re- 
sponsible to  an  innocent  holder  for  Yalue  for 
whatever  sum  may  be  inserted.  But  here  each 
note  was  complete  on  its  face  when  it  left  the 
hands  of  the  defendant  A  sum  payable  was 
actually  written  in  it,  and  the  date,  time  of 
payment  and  the  name  of  the  payee  were  all 
mscrted. 

In  such  case  there  can  be  no  inference  that 
the  defendant  authorized  anyone  to  increase 
this  amount  simply  because  blank  spaces  were 
left  in  which  there  was  room  to  insert  a  larger 
sum.  It  may  haye  been  carelessness  in  the  de- 
fendant to  sign  the  notes  without  drawing  lines 
through  these  spaces,  but  he  was  eyidently 
not  a  business  man  accustomed  to  sign  notes, 
and  it  was  not  his  carelessness  but  the  crime 
committed  by  another  that  was  the  proximate 
cause  that  misled  the  plaintiff. 

Appellant's  counsel  have  placed  great  reli- 
ance upon  the  English  case  of  Young  y.  Orote, 
4  Bing.  258.  In  that  case  a  husband,  haying 
occasion  to  leave  home  for  seyeral  days,  signed 
checks  upon  his  banker  in  blank,  left  them 
with  his  wife  with  directions  to  have  them 
filled  up  with  such  sums  as  the  purposes  of  his 
business  might  require  during  his  absence. 
The  wife,  in  order  to  pay  wages  to  persons  em- 
ployed by  her  husband,  directed  a  clerk,  who 
was  also  employed  by  him,  to  fill  up  one  of 
these  checks  for  a  certain  sum.  The  clerk  did 
so,  showed  it  to  her  and  she  directed  him  to 
draw  the  money  from  the  banker      When 
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drawn  up  by  the  clerk  the  dieck  was  in  sub- 
stantially the  aame  form,  as  to  blank  spaces,  as 
these  notes,  and  before  he  presented  it  the 
clerk  had  in  the  same  manner  raised  it  to  a  much 
larger  sum.  Th^banker  paid  the  raised  check 
in  good  faith,  and  was  .|nt>tected  in  so  doins 
against  the  claim  of  his  customer,  the  husbanu. 
The  difference  as  to  facts,  between  thai 
case  and  this  is  that  there  the  check  wassij^ied 
in  blank  by  the  husband  who  constitutea  his 
wife  his  agent  to  fill  it  up,  and  the  raising  or 
forgery  was  committed  by  a  deik  in  his  em- 
ployment. 

U  was  also  a  case  between  banker  and  cus- 
tomer; and  in  Chreenfleld  Savings  Bank  y.  ^ow- 
eU,  iupra,  the  position  is  tu^en  that  "The 
maker  of  a  promissory  note  holds  no  such  re- 
lation to  the  indorsees  thereof  as  a  customer 
does  to  his  banker;  the  relation  between  bank- 
er and  customer  is  created  by  their  own  con- 
tract, by  which  the  banker  is  bound  to  honor 
his  customer's  drafts;  and  if  the  negligence  of 
the  customer  affords  opportunity  to  a  derk  or 
other  person  in  his  employ  to  add  to  the  terms 
of  a  draft,  and  thereby  mislead  the  banker, 
the  customer  may  be  well  held  liable  to  the 
banker." 

There  is  force  in  this  position;  but  the  case 
of  Young  y.  Orote ,  though  it  has  not,  so  far  as 
we  can  ascertain,  been  directly  oyemiled,  has 
been  seriously  questioned,  not  so  much  as  to 
its  result,  but  as  to  the  reasoning  on  which  it 
is  founded.  Subseouent  comments  of  the 
English  judges  go  far  to  limit  the  doctrine 
there  laid  down  to  the  peculiar  drcumstances 
of  that  case.  All  the  decisions  contaiaing  the 
comment,  made  up  to  that  time,  are  referred 
to  in  OremfiM  Savings  Bank  y.  StoweU. 

To  these  we  may  add  the  more  recent  case 
of  Baaaendaie  y.  Bennett,  in  the  Court  of  Ap- 
peals, L.  R.  8  Q.  B.  Diy.  525,  in  which  Brett, 
1j,  (71  said:  'T  think  the  observationd  made 
1^  the  Lords  in  the  case  of  Batik  of  Ireland  y. 
Evans,  5  H.  L.  Cas.  389,  haye  shaken  Young  y. 
OroU,  and  Coles  v.  Bank  of  England,  10  Ad.  & 
El.  437,  as  authorities." 

The  case  is  discredited  if  not  oyemiled  as 
an  authority,  and  we  have  found  no  Englidi 
decision  in  which  the  maker  of  a  promissory 
note  has  been  held  liable  under  circumstances 
similar  to  those  which  exist  in  the  present 
case. 

We  approye  and  adopt  the  following  reason- 
ing in  Udmes  y.  Trumper,  supra:  "The  negli- 
fence,  if  such  it  can  be  called,  is  of  the  same 
ind  as  might  be  claimed  if  any  roan  in  sign- 
ing a  contract  were  to  place  his  name  far 
enough  below  the  instrument  to  permit  another 
line  to  be  written  above  it  in  apparent  har- 
mony with  the  rest  of  the  instrument;  or  as  if 
an  instrument  were  written  with  ink  the  ma- 
terial of  which  would  admit  of  easy  and  com- 
plete obliteration  or  fading  out  by  some  chem- 
ical application  which  would  not  affect  the 
face  of  the  paper;  or  by  failing  to  fill  any 
blank  at  the  end  of  any  line  whidi  might  hap- 
pen to  end  far  enough  from  the  side  of  the 
page  to  admit  the  insertion  of  a  word. 

"Whenever  a  party  in  good  faith  pigns  a 
complete  promissory  note,  however  awkward- 
ly drawn,  he  should,  we  think,  be  equally  pro- 
tected from  its  alteration  by  forgery  in  what- 
ever mode  it  may  be  accomplished;  and  uulesa 
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perhaps  when  h  has  been  committed  by  some 
one  in  whom  he  has  authorized  others  to 
place  confidence  as  acting  for  him,  he  has 
quite  as  good  a  right  to  rest  upon  the  presamp- 
oon  that  it  will  not  be  criminally  altered  as 
any  person  has  to  take  the  paper  on  the  pre- 
sumption that  it  has  not  hecm;  and  the  parties 
taking  such  paper  must  be  considered  as  tak- 
ing it  upon  their  own  risk,  so  far  as  the  ques- 
tion of  lorgery  is  concerned,  and  as  trusting  to 
the  character  and  credit  of  those  from  whom 
they  recdve  it  and  of  the  intermediate  holders. 

"If  promissory  notes  were  only  given  l^ 
first  class  business  men  who  are  skillful  in 
drawing  them  up  in  the  best  possible  manner 
to  prevent  fomtr,  it  might  be  well  to  adopt 
the  high  standard  of  accuracy  and  perfection 
which  the  argument  in  the  oehalf  of  the  ap- 
pellant would  require.  But  for  the  mat  mass 
of  the  people  who  are  not  thus  skillful  nor  in 
the  haoit  of  frequently  drawing  or  executing 
such  paper,  such  a  standard  would  be  alto- 
gether too  high,  and  would  place  the  great 
majority  of  men  of  even  fair  education  and 
competency  for  business  at  the  mercy  of 
knaves,  and  tend  to  encourage  forgeiy  by  the 
protection  it  would  sive  to  forced   paper." 

We  are  all  of  the  opinion  that  the  defendant 
is  not  liable  for  the  amount  of  these  raised 
notes.  In  some  of  the  cases,  especially  in 
Pennsylvania  and  Mississippi,  recovery  has 
been  allowed  for  the  amount  of  the  note  before 
it  was  thus  altered.  This,  however,  seems  to 
iflpore  the  principle  said  to  be  of  univeraal  ap- 
plication that  any  material  alteration  of  a 
written  instrument  avoids  it  in  toto  as  to  any 
party  to  it  who  has  not  assented  to  such  altera- 
tion. But  that  question  does  not  arise  on  this 
appeal.  The  verdict  and  judgment  were  in 
favor  of  the  plaintiff  for  the  originaJ  amount 
of  notes,  with  interest;  and  the  defendant  has 
not  appealed. 

In  thus  disposing  of  the  case  we  have  as- 
sumed, and  must  not  be  understood  as  having 
decided,  that  the  plaintiff  is  a  holder  for 
value. 

It -follows  from  what  we  have  said  that  the 
Court  below  was  ri^ht  in  admitting  the  testi- 
mony objected  to  In  the  first  exception,  and 
that  there  is  no  error  prejudicial  to  the  appel- 
lant in  the  rulings  upon  the  prayers. 

The  judgment  is  therefore  ajfirmed. 


David  M.  NEWBOLD,  Appi., 

PEABODY  HEIGHTS  CO. 
( — ..Md.....) 

1-  An  agreement  nnder  goal  between  a 
land  owner  and  an  incorporated  eom- 


paagr»  hfts  le— <6t  that  oertaln  lawful  restrict* 
fve  oovenants  and  oonditions,  oontalned  in  an 
asTreemeot  and  its  aooompanjinff  memorandum^ 
looUnff  to  the  formation  of  the  company  and  th» 
execution  of  the  lease  which  bad  been  entered 
into  between  such  land  owner  and  the  projeotoia 
of  the  company,  should  be  binding  upon  the 
leswe  and  its  osBiffna  and  should  be  fully  carried 
oat,  will  render  such  conditions  bindinfr  upon  tho 
lessee  and  its  oaBiffna  with  notice,  altbouirh  ther 
were  not  actually  incorporated  in  the  lease  and 
the  a«reements  were  not  recorded  as  a  part  there- 
of. 

t.  A  lawftd  reeti'letive  eorenant  entered 
Into  between  a  leaM>r  and  his  lessee  in  respect  to 
the  manner  of  using  the  leased  property  will  bo 
enforced  by  a  court  of  equity  against  the  lessee 
and  his  asdgns  with  notice  although  the  cove» 
nant  is  not  of  a  character  to  run  with  the  land* 

(jfaroh  fl7, 1889.) 

APPEAL  by  defendant,  from  a  decree  of  the 
Circuit  Court  of  Baltimore  City  in  favor  of 
plaintiff  in  an  action  for  the  specific  perform- 
ance of  a  contract  for  the  purchase  of  land. 
Bevereed, 

Argued  before  Alvey,  Oh.  J,,  Miller,  Robin- 
son, Irving,  8tone,  Bryan  and  McSherry.  JJ^ 

Statement  bv  AlweT**  Cfh,  J,: 

The  bill  in  this  case  was  filed  for  the  speciflo 
performance  of  a  contract  of  purchase  of  oer> 
tain  real  estate. 

The  Peabodv  Heights  Company,  the  plaint* 
iff  in  thecase,  u  a  land  improvement  company^ 
organized  for  the  purchase,  improvement  and 
sale  or  lease  of  real  estate.  In  June.  1888,  it 
sold  to  the  defendant  a  parcel  of  ground  for- 
merly  in  Baltimore  County,  but  now  within  the 
limits  of  the  City  of  Baltimore  as  extended. 

By  the  contract  of  sale  the  plaintiff  agreed  to 
make  to  the  defendant  a  good  and  sufficient 
title,  in  fee  simple,  free  and  discharged  of  all 
restrictions  and  Incumbrances.  To  the  title 
offered  to  be  conveyed  by  the  plaintiff  the  de- 
fendant objects,  upon  the  ground  that  such  title 
would  be  sublect  to  certain  restrictive  cove- 
nants and  conditions  of  which  he  has  acquired 
notice  since  the  time  of  the  contract  of  pur- 
chase. 

It  appears  that  William  Holmes,  since  de* 
ceased,  being  the  owner  of  a  parcel  of  land 
called  '*Lilliendale,''  containing  ubout  thirty- 
six  acres,  lying  in  that  portion  of  Baltimore 
County  recently  annexed  to  the  City  of  Balti- 
more, agreed  with  certain  parties,  who  at  the 
time  contemplated  the  formation  of  a  loint 
stock  improvement  company,  of  which  Holmes 
was  to  be  a  large  stockholder,  to  execute  a  lease 
of  such  land,  with  certain  conditiotis  for  the 
redemption  of  the  ground  rents,  with  the  ex- 
ception of  a  block  or  square  of  400  feet  fronts 
which  he  reserved  for  his  own  use  and  pur- 


Nora.— Separate  instruments  may  he  construed  (o- 
gether  as  one  ogreemenL 

Several  instruments  of  the  same  date,  between 
the  same  parties  And  relating  to  the  same  subject, 
may  be  construed  as  parts  of  one  contract.  Mott 
V.  Bichlmyer.  57  N.  Y.  66:  Rezford  v.  Marquis,  7 
Lans.  201;  Maim  v.  Witbeck,  17  Barb.  896;  Stow  v. 
Tiirt,  15  Johns.  458:  Jackson  v.  McKenny,  8  Wend. 
288;  Cornell  V.  Todd,  2  Dcnio,  laO;  Hull  v.  Adams,  1 
8L.R.A. 


Hill,  601;  Howes  v.  Woodruif,  21  Wend.  640;  Baw» 
son  v.  Lampman,  5  N.  Y.  466. 

Where  instruments  are  connected  by  a  sufficient 
reference  they  constitute  the  contract  between  the 
parties.  Bonesteel  v.  N.  Y.  City,  6  Bosw.  668;  Yaa 
Hagen  v.  Van  Rensselaer,  18  Johns.  420;  Adams  v. 
HilU  16  Maine,  215;  Rogers  v.  Eneeland,  10  Wend. 
219. 

A  paper  given  hack  by  the  grantee,  and  referred 
to  in  the  deed  as  given  on  that  day,  should  be  read 


080 


Habtlahd  Coubt  ov  Afpbaia 


H4B.. 


poM8,  and  upon  which  he  intended  to  boild  a 
residence. 

This  agreement  bears  date  the  20th  of  Sep- 
tember, 1870;  and  in  it  there  is  a  stipulation  to 
the  effect  that  reference  shall  be  made  to  a  cer- 
tain memorandum  appended  thereto,  dated  the 
18th  of  September,  1^0,  for  the  better  explana- 
tion of  the  agreement  for  the  lease,  and  for 
further  details  in  reference  thereto,  and  espe- 
cially as  to  the  joint  stock  company  referred  to 
in  the  agreement;  and  which  memorandum,  as 
stated,  had  been  approved  and  agreed  upon  by 
the  parties  as  the  basis  of  the  agreement  for  the 
lease  to  be  thereafter  executed  to  the  company 
to  be  formed. 

The  memorandum  referred  to  had  been  made 
by  Mr.  Qeorge  W.  Tinges,  a  real  estate  agent 
actinff  for  Holmes;  and  among  other  things  it 
contamed  respecting  the  Joint  stock  company 
to  be  formed,  were  certain  conditions  and  re- 
strictions, under  the  head  of  "Plan  of  Com- 
pany," and  "By-Laws,"  which  were: 

1.  That  no  land  should  be  sold  or  leased 
without  a  p1ed|^e  to  build  speedily,  and  the  de- 
signs of  buildmgs  to  be  approved  by  the  di- 
rectors: 

2.  Buildines  to  be  twenty  feet  back  of  build- 
ing line,  and  front  to  be  ornamented  with 
shrubbery  and  flowers; 

8.  No  nuisances,  factories,  lager  beer  saloons, 


etc,  to  be  permitted.  Clause  in  deed  to  this 
effect: 

4  To  regulate  other  proceeding!. 

The  company,  contemplated  by  the  agree- 
ment to  whicn  this  memorandum  was  ap- 
pended, was  duly  incorporated  on  the  first  of 
October,  1870.  The  lease  of  land  was  exe- 
cuted by  Holmes  to  the  comxMiny  on  the  14th 
of  October,  1870,  but  without  any  special  ref- 
erence to  the  preceding  agreement  or  memo- 
randum. 

The  lease  was  placed  in  escrow  until  certain 
conditions  were  performed;  and,  in  the  mean 
time,  that  is  to  say,  on  the  10th  of  October, 
1870,  Holmes  and  the  company  executed,  un- 
der hand  and  seal,  what  would  appear  to  be  an 
agreement  supplemental  to  the  lease,  and  to  be 
considered  in  connection  therewith.  By  this 
latter  or  supplemental  agreement  it  Is  recited 
and j^reed  as  follows: 

"Wnereas,  there  were  matters  of  detafl 
amed  upon,  as  the  basis  of  the  purchase  and 
sale  of  the  property  aforesaid,  which  were  con- 
tained in  the  agreement  or  contract  of  sale  first 
above  referred  to,  but  which  could  not  be  con- 
veniently set  forth  in  the  lease,  and,  therefore, 
the  said  William  Holmes  and  the  Peabody 
Heights  Company  do  hereby  covenant  with 
each  other  that  the  agreement  or  contract  of 
sale,  with  the  memorandum  thereto,  dated  20th 


and  oonstrued  together  with  that  of  the  ffrantor 
to  asoertain  the  sense  and  mcanlnsr  of  the  parties. 
Johnson  v.  Moore,  28  Mich.  6:  Carpenter  v.  Snell- 
ing,  97  Mass.  46S;  Rogers  y.  Smith,  47  N.  Y.  SSM; 
Dudgeon  v.  Haggart,  17  Mioh.  S75;  Bronson  v.  Oreen, 
Walk.  Ch.  (Mloh.)  66;  Norals  v.  Showerman,  Walk, 
Ch.  rMioh.)  208. 

The  deed  and  the  hond,although  bearing  different 
dates,  being  simultaneously  delivered,  are  to  be 
construed  together,  each  constituting  a  part  of  the 
same  transaction.  Flagg  v.  Munger,  9  N.  Y.  488; 
Rogers  v.  Kneeland,  18  Wend.  114:  Oomell  v.  Todd, 
2  Denlo,  180:  Smith  v.  Ransom,  n  Wend.  208;  Sharp 
V.  Ropes,  110  Mass.  888. 

The  schedule  annexed  to  the  mortgage,  and  re- 
ferred to  in  it,  was  a  part  of  that  instrument;  and 
both  papers  are  to  be  construed  together.  Bdgell 
V.  Hart,  9  N.  Y.  218,  08  Am.  Dec.  632:  Roberts  v. 
Chenango  Co.  Mut.  Ins.  Co.  8  Hill*  60L 

OMiflKition  OBtotmeof  proptrly. 

Where  a  man  acquires  property,  with  knowledge 
of  a  previous  contract  to  use  and  employ  the  prop- 
erty for  a  particular  purpose  in  a  specified  manner, 
the  acquirer  shall  not,  to  the  material  damage  of 
the  third  person,  use  the  property  in  a  manner  not 
allowable  to  the  giver  or  seller.  Kirkpatrick  v. 
Peehlne,  24  N.  J.  Eq.  214;  Seymour  v.  McDonald,  4 
Sandf.  Ch.  602. 

Where  a  lease  for  a  store  contained  a  clause  that 
It  should  be  occupied  for  the  regular  dry  goods 
Jobbing  business  and  for  no  other,  the  lessee  can- 
not carry  on  in  the  store  the  business  of  an  auc- 
tioneer.  Steward  v.  Winters,  4  Sandf.  Ch.  600. 

Under  a  covenant  in  a  lease  made  by  a  domestic 
corporation,  that  neither  the  lessees  nor  their  as- 
signs should  use  the  premises,  or  permit  them  to  be 
used,  for  any  purpose  inconsistent  with  the  gen- 
eral purpose  and  design  for  which  the  grounds  of 
the  said  lessor  were  to  be  used,  and  providing  that 
the  lessees  should  hold  and  enjoy  the  premises  sub- 
ject to  the  laws  and  constitution  of  said  associa- 
tion, the  lessees  are  bound  to  use  the  premises  in 
accordance  with  the  reasonable  rules  and  regula- 
tions contained  in  the  by-laws  of  the  lessor.    Chau- 
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tauqua  AawmUy  v.  Ailing,  48  Hun,  668, 18  N.  Y.  8, 
R.707. 

That  a  lease  is  silent  as  to  the  use  to  be  made  of 
the  leased  premises  does  not  empower  the  lessee  to 
make  whatever  use  of  them  he  pleases;  but  he  is 
bound  to  use  them  according  to  the  intention  of 
the  lease.  N.  O.  A  CL  R.  Co.  v.  Danns,  88  La.  Ann. 
788. 

An  agreement  in  a  lease  to  keep  the  premiseB 
dean,  accompanied  by  an  agreement  that  they 
should  not  beocoupiedfor  asaloon  era  meat  market, 
is  not  qnaliflad  by  an  implied  right  on  the  part  of 
the  leasees  to  use  the  premises  for  any  purpose, 
however  foul  in  itsdf ,  excepting  only  those  occu- 
pations mentioned.  QementsoD  y.  Gleason,  81 
Minn.  102. 

A  condition  in  a  deed  of  land  that  intoxicating 
liquors  shall  never  be  manufactured  or  sold  ther^ 
on,  and  that  if  this  oonditlon  be  broken  the  deed 
shall  become  void  and  the  title  revert  to  the  grant* 
or,  is  not  repugnant  to  the  estate  granted,  nor  un- 
lawf  uL  CoweU  y.  Colorado  Springs  Co.  180  U.  S.  66 
(25L.ed.647). 

Although  a  covenant  not  to  carry  on  trade  upon 
his  adjoining  property  may  bind  the  covenantor,  it 
cannot  make  it  a  servitude  upon  that  property,  so 
as  to  burden  it  in  the  hands  of  purchasers.  Tardy 
V.  Creasy,  81  Ya.  668. 

The  assignee  of  a  lease  liy  mesne  assignments  is 
under  the  obligation  to  indemnity  the  original  les- 
see sgalnst  breaches  of  the  covenant  in  the  lease, 
committed  during  the  continuance  of  his  own  ten- 
ancy, but  not  for  any  subsequent  breach.  BrinUey 
V.  Hambieton,  8  Cent  Rep.  289, 07  Md.  16SI 

CovenantanottobuiOd, 

A  covenant  or  agreement  by  the  grantors  of 
lands  with  their  grantee,  then  the  owner  of  adja* 
cent  lots,  not  to  build  on  a  certain  piece  of  ground, 
should  be  enforced  by  injunction  in  favor  of  a 
subsequent  purchaser  of  these  adjacent  lands,  not- 
withstanding the  person  with  whom  the  agreement 
or  covenant  was  made  had  released  it  to  the  cove- 
nantors. Brouwer  v.  Jones,  28  Barb.  180;  Watertown 
V.  Cowen,  4  Paige,  616, 27  Am.  Deo.  88;  Phenix  Ins. 
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September,  1870  (and  to  ivbich  this  agreement 
is  now  appended),  shall  be  binding  upon  them 
and  their  assigns,  so  that  the  covenants,  re- 
quirements, restrictions,  regulations  and  reser- 
▼ations  contained  therein  shall  be  fully  com- 
plied with  and  carried  out,  as  if  they  had  been 
embodied  in  the  lease  of  the  property  therehi 
refened  to,  or  as  if  the  said  Peabodv  Heights 
Company  had  b^n  one  of  the  original  contract- 
ing parties.'' 

It  is  shown  that  Holmes,  in  his  lifetime,  and 
those  representing  his  estate  since  his  death, 
have  conveyed  portions  of  the  property  em- 
braoed  in  the  lease  to  the  company  in  extin- 
guishment of  the  ground  rents,  and  that  in 
none  of  such  conveyances  has  any  reference 
been  made  to  the  restrictions  and  conditions  re- 
ferred to  in  the  agreement  of  the  19th  of  Octo- 
ber, 1870. 

It  is  alao  shown  that  the  plaintiff  company 
has  conveyed  portions  of  the  land  acquired 
from  Holmes  to  third  persons,  without  making 
any  reference  to  such  restrictions  or  conditions, 
except  in  one  instance  that  of  a  conveyance  to 
Mr.  Polk,  dated  in  1873,  which  was  made  sub- 
ject to  the  rules  and  remilations  of  the  Pea- 
body  Heights  Company  in  regard  to  the  char- 
acter, location  and  uses,  of  the  buildings  upon 
the  lot  conveyed. 

The  lease  was  duly  recorded;  and  it  appears 


that  the  agreements  to  which  reference  has 
been  made  were  filed  as  exhibits  by  the  oom- 

Siny  in  an  equity  proceeding  in  Baltimore 
ounty  Circuit  Court,  in  respect  to  the  land, 
and  that  they  have  been  recorded  as  part  of 
that  proceeding. 

The  defendant,  by  his  answer,  while  ad- 
mitting some  of  the  allegations  of  the  bill,  puts 
the  plaintiff  upon  proof  of  others,  and  then 
avers  that  he  is  advised  that  not  only  the  own- 
ers of  the  square  of  ground  retained  by  Holmes, 
as  mentioned  in  the  bill,  but  that  also  all  present 
owners  of  any  part  of  the  entire  ground  leased 
by  Holmes  to  the  plaintiff,  ana  by  it  subse- 
quentlv  sold  or  leased,  would  have  the  right  to 
compel  the  observance  of  the  covenants,  re- 
strictions and  conditions  refened  to  in  the  bill 
bv  anv  owner  of  the  property  sold  to  him,  etc. 
Proof  was  taken  and  a  decree  passed,  pro 
forma,  against  the  defendant,  and  he  has  ap- 
pealed. 

Mean.  John  PrentlsB  Poe  and  John  J. 
Dobler»  for  ai^llant: 

The  restrictions  mentioned  in  the  by-laws  of 
the  company,  at  the  time  Lilliendale  was 
leased  by  Holmes,  have  created  easements  or 
servitudes  in  favor  of  the  ground  retained  by 
Holmes. 

Haae  V.  NewbM  (Md.)  12  Cent.  Rep.  911; 
Thrttston  v.  Minke,  82  Md.  487;  Whitney  v. 


Oo.  v.OoDtliieatal  Ins. Co.  14Abb.Pr.N.  8. 200;  Sey- 
mour V.  MoDooald,  4  Sandf .  Gh.  608. 

Covenant  to  keep  etreei  open. 

A  covenant  to  keep  a  strip  of  land  open  bb  a  pub- 
lic street  forever  is  a  covenant  not  to  build 
thereon.  Story  v.  N.  Y.  Elevated  B.  Co.  90  N.  Y. 
170:  Pbenis  Ins.  Qk  v.  Omtinental  Ins.  Co.  87  N. 
Y.«0. 

A  threatened  njalaanoe  tending  to  deprive  others 
of  the  full  and  free  use  of  the  street  Isawelt  reoog- 
nlzed  ground  for  equitable  interposition.  Zearlnir 
V.  Baber,  74  UL  418;  Lawrence  v.  New  York,  2  Barb. 
880;  Corning  v.  Lowerre,  8  Johns.  Ch.  180;  Bowan  v. 
Portland,  8  B.  Hon.  288;  2  Story,  Bq.  Jur.  §827; 
Oakley  v.  WOUamsbuivh^  6  Paige,  202;  Wheeler  v. 
Bedford,  2  New  Bng.  Bep.  882, 64  Conn.  244:  8  Pom. 
Eq.  Jur.  888.  See  Brown  v.  Manning,  8  Ohio,  206; 
Schwoerer  v.  Boylston  Market  Asso.  00  Mass.  206. 

EquiUMe  remedy  for  eneroaehment  on  riffiUe. 

The  remedy  may  be  had  by  and  against  the  as- 
signees of  the  respective  parties.  Watrous  v.  Allen, 
67  Mich.  882,  68  Am.  Bep.  888;  linzee  v.  Mixer,  101 
Mass.  612;  Atlantic  Dock  Co.  v.  Leavitt,  64  N.  Y.  86. 

The  court  of  chancery  mlg'ht  protect  the  owner 
by  injunction  against  the  carrying  on  of  any  nox- 
ious boslneBS,  or  trade,  upon  the  lot  of  such  subse- 
quent purchaser.  Barrow  v.  Blohard,  8  Paige,  868, 
affirming  8  Edw.  Oh.  06. 

Enjoyment  of  public  places  will  be  protected 
against  encroachment.  Briel  v.  Natchez,  48  Miss. 
440;  Wolfe  V.  Frost,  4  Sandf.  Ch.  72;  2  Story,  Eq. 
Jur.  M  828. 027. 

The  remedy  in  equity  was  to  De  graduated  by  the 
remedy  at  law  upon  the  oovenant  or  agreement; 
and  where  no  right  of  action  at  law  could  be  traced 
to  the  party  asking  the  injunction,  he  was  not  en- 
titled to  it   Barron  V.  Blohard,  8  Edw.  Ch.  103. 

JDnfortement  of  oovenant  in  equity. 

A  covenant  may  be  enforced,  although  contained 
ki  an  instrument  between  third  parties,  to  which 
the  person  for  whose  benefit  it  is  made,  is  not  a 
party.    Brouwer  v.  Jones,  23  Barb.  16L 
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Courts  of  equity,  hi  determining  the  rights  of  the 
parties,  will  ascertain  the  intention  by  all  the  pro- 
visions and  stipulations  made.  Between  the  orig- 
inal parties  only,  the  agreements  and  stipulations 
may  be  enforced  at  law.  But  in  equity  those  daim- 
tDg  titie  under  them  may  resort  to  the  whole  in- 
strumenti  including  the  covenants  and  agreements 
in  gross,  for  the  purpose  of  ascertaining  the  nature 
of  the  rights  intended  to  be  conveyed;  and,  when 
ascertained,  the  court  will  enforce,  in  favor  of  such 
persona,  that  use  or  mode  of  enjoyment  which  the 
grantor  has  seen  fit  to  impress  upon  it.  Schwoerer 
V.  Boylston  Market  Asso.  80  Mass.  206;  Whitney  v. 
Union  R.  Co.  11  Gray,  868;  Parker  v.  Nightingale^ 
8  Allen,  844;  Hubbell  v.  Warren,  8  Allen,  178;  Under- 
wood  V.  Carney,  1  Cush.  286;  Hooper  v.  Cumming8» 
46  Maine,  864;  WUlard  v.  Henry,  2  N.  H.  120;  Sharon 
Iron  Co.  y.  Erie,  41  Pa.  848L 

A  grantee  of  a  lot  adjoining  a  public  square,  who 
has  a  special  covenant  from  the  original  owner  of 
the  ground  that  it  shall  be  kept  open  for  the  bene- 
fit of  his  land,  may  restrain  the  grantor  from  vio- 
lating the  covenant  Story  v.  N.  Y.  Elevated  B.  Co. 
00N.Y.122. 

Where  the  grantee  sold  to  another,  who  brought 
his  injunction  bill  to  restrain  the  original  grantor 
in  an  attempt  to  build,  contrary  to  his  covenant* 
it  was  held  that  the  covenant  ran  with  the  land  in- 
to the  hands  of  the  owner,  who  was  therefore  a 
proper  party  to  the  bill.  Norman  v.  Wells,  17  Wend. 

m. 

Whether  or  not  a  covenant  Is  one  running  with 
the  lands,  binding  tho  grantees  and  subjecting 
them  to  a  personal  liability,  is  immaterial,  as  affect- 
ing the  Jurisdiction  of  a  court  of  equity,  or  the 
right  of  the  owner  of  one  of  the  parcels  of  land  to 
relief,  as  against  the  owner  of  the  other,  upon  a 
disturbance  of  the  easement.  Columbia  College  v. 
Lynch,  70  N.Y.  458. 

Where  the  defendants  have  encroached  upon  this 
private  road  with  a  piazu,  fences  and  other  struct- 
ures, it  is  not  a  question  of  convenience  of  how 
large  a  space  is  suitable  for  the  complainant,  but 
one  of  right  under  the  covenant.  Oawtry  v.  Le- 
land,  40  N.  J.  Eq.  824. 
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UnUm  B,  Co.  11  Gny,  859;  WuvMa  CoUeM 
r,  L^,  70  N.  Y.  440;  Clark  ▼.  Martin,  b 

SutMeonent  purchasen  from  the  company,  as 
weQ  as  me  present  owners  of  the  ground  re- 
aerred  by  Holmes,  can  enforce.  In  equity,  these 
lesUlctions  against  each  other. 

Parker  ▼.  MghUv^foU^  6  Allm,  841;  Barrow 
▼.  Biehard,  8  Paige,  851. 

It  is  not  competent  for  the  company,  by  an 
amendment  of  its  by-laws,  to  modify  the 
rights  of  Holmes  and  his  successors,  or  the 
rights  of  its  vendees  accruing  prior  to  such 
amendment. 

Eastwood  ▼.  Le9or,  88  L.  J.  N.  8.  Ch.  856; 
PiMott  Y,  Stratton,  1  DeG.  F.  A  J.  88. 

fiostrictions  once  established  remain  enforce- 
able and  constitute  a  valid  objection  to  the  title, 
•even  if  it  is  not  likely  that  a  purchaser  would 
•care  to  violate  them^  or  if  the  conditions  sur- 
rounding the  property  should  have  so  changed 
as  to  make  a  compliance  therewith  no  longer 
desirable. 

Tuik  V.  Moxhay,  11  Beav.  571;  Be  Biggins 
tfi  Hitehman*$  Contract,  L.  R  21  Ch.  Div.  05. 
«1  L.  J.  N.  8.  Ch.  772. 

The  rights  of  the  owners  of  the  Holmes  lot 
mnd  of  the  lots  heretofore  sold  by  the  oompanv 
to  the  easements  or  servitudes  above  mentioned, 
constitute  incumbrances  upon  the  legal  title  to 
its  remaining  propertv. 

Kramer  v.  Garter,  186  Mass.  504;  Washburn, 
Easem.  4th  ed.  115,  116;  Id.  8d   ed.  97-107. 

Meotn,  John  V.  Jm  Findlajr  and  Thonuui 
for  appellee. 


'    JUTajr»  CK  /.,  delivered  the  opinion  of  the 
'Court: 

The  question  is  whether  the  agreements  of 
the  20th  of  September  and  the  19th  of  October, 
1870,  contain  such  restrictive  covenants  and 
conditions  as  will  bind  the  parties  to  those  con- 
tracts, and  those  claiming  title  through  or 
under  them;  for  if  so,  there  would  appear  to 
be  ground  for  the  objection  taken  by  the  de- 
fendant 

That  the  covenants  and  conditions  referred 
to  were  not  actually  incorporated  in  the  lease 
can  make  no  difference,  as  to  the  effect  that 
they  may  have  upon  the  parties  holding  prop- 
erty embraced  by  the  lease.    Nor  can  it  make 
any  difference  that  the  memorandum  of  the 
iplan  of  the  organization  of  the  plaintiff  com- 
'pany,  and  the  conditions  upon  which  such 
'Company  was  to  hold  and  dispose  of  the  prop- 
"crty  leased  was  adopted  only  by  reference  to 
"Such  memorandum  in  the  subsequent  acree- 
ments,  and  that  the  agreements  were  not  re 
corded  as  parts  of  the  lease.    Noonan  v.  Lee^ 
^  U.  8.  2  Black,  499,  504  [17  L.  ed.  278.  279]; 
JfiehoUon  v.  Bose,  4  DeG.  <&  J.  10. 

The  covenant  contained  in  the  agreement  of 
Hhe  19th  of  October  is  very  explicit  that  the 
preceding  agreement  with  the  memorandum 
attached  should  be  binding  upon  the  parties 
•and  their  assigns.  They  stipulate  "  that  the 
covenants,  requirements,  restrictions,  regula- 
tions and  reservations  contained  therein  shall 
be  fully  complied  with  and  carried  out  as  if 
they  bad  been  embodied  in  the  lease  of  the 

Property  therein  referred  to,  or  as  if  the  said 
'eabodv  Heights  Company  had  been  one  of  the 
original  contracting  parties." 

3L.R.A. 


The  reason  and  policy  for  the  adoption  of 
such  conditions  and  restrictions  are  manifeat* 
and  that  Mr.  Holmes,  the  lessor  of  the  prop- 
erty, attached  great  importance  to  the  pun  of 
improvement  and  the  restrictions  and  condi- 
tions embodied  in  the  memorandum,  is  made 
apparent  from  the  fact  of  his  requiring  the  ex- 
ecution of  the  agreement  of  the  19th  of  Octo- 
ber. It  was  his  purpose,  by  that  agreement,  to 
require  that  the  Peabody"  Heights  Company 
should  be  bound  by  the  conditions  and  rcstrio- 
tions  referred  to  as  well  as  the  individuals  who 
originally  contracted  for  the  land;  and  that 
the  lease,  though  making  no  reference  to  the 
preceding  agreements,  should  not  be  construed 
as  a  waiver,  on  his  part,  of  the  conditions  umI 
restrictions  specified  in  the  memorandum. 

The  covenant  and  the  conditions  and  re- 
strictions contemplated  by  it  were  in  idl  r^pects 
legal,  and  such  as  the  owner  of  land  has  a 
right  to  impose.  And  being  so,  he  and  those 
holding  under  him  have  the  right  to  insist  up- 
on the  enforcement  of  the  covenant,  not  only 
as  against  the  Peabody  Heights  Company,  but 
as  against  every  other  person  acquiring  right 
or  title  under  that  company  with  notice  of  tiie 
covenant. 

It  may  be  very  true  that  the  covenant  is  not 
of  a  character  to  run  with  the  land,  in  the 
strict  legal  technical  sense  of  those  terms;  but 
if  it  be  of  a  character  to  create  a  right  and  an 
equity  in  favor  of  the  vendor  or  lessor,  and 
those  claimingin  his  right,as  against  those  hold- 
inff  and  occupyinf^  the  land,  a  court  of  eauity 
wfll  assume  Jurisdiction  and  administer  relief. 

This  is  a  well  settled  principle,  and  it  has 
been  considered  and  applied  by  this  court  in 
two  recent  cases,  the  case  of  Thruslon  v.  Minke, 
82  Md.  487,  and  Halle  v.  NewbM,  69  Md.  265, 
12  Cent  Rep.  911,  though  in  respect  to  facta 
somewhat  different  from  those  of  the  present 
case.  But  in  both  of  those  cases  the  senerai 
principle  of  equity  was  acted  on  ana  fully 
adopted,  that  a  restrictive  covenant  entered  into 
between  a  vendor  and  vendee,  or  lessor  and 
lessee,  in  respect  to  the  manner  of  using  the 
property,  would  be  enforced  by  a  court  of 
equity,  as  a^inst  the  vendee  or  lessee,  and  his 
assigns,  without  respect  to  the  question  as  to 
whether  the  covenant  did  or  did  not,  in  a  legal 
sense,  run  with  the  land.  The  relief  may  be 
furnished  either  by  way  of  injunction,  or  upon 
application  for  specific  performance,  according 
to  the  drcumstancesof  the  case  calling  for  the 
exercise  of  equitable  Jurisdiction. 

In  the  leading  case  upon  this  subject,  that  of 
TuUc  V.  Moxhay,  2  Phill.  Ch.  774,  it  was  held 
that  a  covenant  between  a  vendor  and  pur- 
chaser, on  the  sale  of  land,  that  the  purchaser, 
and  his  assigns  should  use  or  abstain  trom  usine 
the  land  in  a  particular  way,  would  be  enforcea 
in  equity  against  all  subsequent  purchasers  with 
notice,  mdepeudeotly  of  the  question  whether 
it  be  one  wnich  ran  with  the  land  so  as  to  be 
binding  upon  subsequent  purchasers  at  law. 
In  that  case  the  principle,  as  applied  by  courts 
of  equity,  is  stated  by  Lard  Chancellor  Cotten- 
ham  with  such  admirable  clearness  that  we 
cannot  do  better  than  to  quote  his  language. 
He  said: 

"  Here  there  is  no  question  about  the  con- 
tract; the  owner  of  certain  houses  in  the  square 
sells  the  land  adjoining,  with  a  covenant  from 
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the  purchaser  not  to  use  it  for  any  other  pur- 1 
pofle  than  as  a  square  garden.  And  it  is  now 
contended,  not  that  the  sendee  could  violate 
that  contract,  but  that  he  might  sell  the  piece 
of  land,  and  that  the  purchaser  from  him  may 
violate  it,  without  this  court  havine  any  power 
to  interfere.  If  that  were  so,  it  would  be  fmpoe- 
aiUe  for  an  owner  of  land  to  sell  part  of  it 
without  incurring  the  risk  of  rendering  what 
he  retains  worthkss.  It  is  said  that  tl^  cove- 
nant being  one  which  does  not  run  with  the 
hind,  this  court  cannot  enforce  it;  but  the  ques- 
tion is,  not  whether*  the  covenant  runs  with 
the  land,  but  whether  a  party  shall  be  permit- 
ted to  use  the  land  in  a  manner  inconsistent 
with  the  contract  entered  into  by  his  vendor, 
and  with  notice  of  which  he  pmrchased.  Of 
course,  the  price  would  be  affected  by  the  cov- 
enant, and  nothinff  could  be  more  inequitable 
than  that  the  ori^^al  purchaser  should  oe  able 
to  sell  the  property  the  next  day  for  a  greater 
price,  in  conndention  of  the  assignee  being 
aUowed  to  escape  from  the  liability  which  he 
had  himself  undertaken.  That  the  question 
does  not  depend  upon  whether  the  covenant 
was  with  the  land  is  evident  from  this;  that  if 
there  was  a  mere  agreement  and  no  covenant, 
this  court  would  enforce  it  M^nst  a  party 
purchasing  with  notice  of  it;  for  if  an  equity 
is  attached  to  Uie  property  bv  the  owner,  no 
one  purchasing  witii  notice  ox  that  equity  can 
stand  in  a  different  situation  from  the  party 
from  whom  he  purchased." 

The  principle  thus  clearly  stated  has  been 
applied  in  a  great  variety  of  cases  for  restrict- 
ive covenants  and  agreements,  both  in  English 
and  American  courts;  and  they  all  concur  in 
holding  that  whoever  purdiases  land  upon 
which  a  former  vendor  or  lessor  has  imposed 
an  easement,  charse  or  restriction  in  the  man- 
ner of  its  use,  su<m  as  would  be  enforced  by  a 
court  of  equity  as  against  his  vendee  or  lessee, 
the  party  purchasinff  the  land  with  notice  will 
take  it  subiect  to  su<3i  easement,  charge  or  re- 
striction, however  created.  DeMattoi  v.  GQh 
mn,  4  DeG.  A  J.  282;  WiUon  v.  Hart,  L.  R.  1 
Ch.  App.  458;  OaU  v.  Tourle,  L.  R.  4  Ch.  App. 
e64;  Whitney  v.  Union  B,  Co.  11  Gray,  859; 
Colombia  CoUege  v.  Lynch,  70  N.  T.  440. 

The  interest  in  Holmes  for  imposing  the  re- 
atrictions  and  conditions  spedfled  in  the  memo- 


randum is  very  apparent  He  reserred  to 
himself  and  for  his  own  use,  as  the  site  for  a 
residence,  a  block  or  square  of  the  parcel  of 
land  owned  by  him,  all  of  which,  except  the 

Suare  reserved,  was  embraced  in  the  lease, 
e  manifestly  intended  his  own  property  to  be 
benefited  by  the  restrictions  imposed  upon  that 
leased  to  the  company;  and,  as  we  have  seen, 
those  restrictions  are  of  a  character  that  will 
be  enforced  by  a  court  of  equitv. 

It  is,  however,  insisted  that  there  has  been  a 
waiver  of  the  restrictive  conditions  contained 
in  the  memorandum  of  the  plan  of  organiza- 
tion referred  to  in  the  agreements,  by  Holmes 
in  his  lifetime,  by  the  muLing  of  certain  deeds 
for  portions  of  the  land  embraced  in  the  lease, 
without  reference  to  such  restrictive  condi- 
tions, and,  as  stockholder  and  director  in  the 
company,  by  acquiescence  in  the  making  of 
oertfun  conveyances  by  the  corporation  to  pur- 
chasers without  any  such  reference.  But,  as 
the  case  is  now  presented,  it  would  be  a  little 
difficult  to  see  any  sufficient  ground  for  con- 
cluding that  there  had  been  any  such  acts  of 
waiver  on  the  part  of  Holmes  as  would  bring 
the  case  within  the  operation  of  the  principle 
of  waiver  as  established  by  the  authorities  in 
such  cases.  Chrman  v.  Chapmtm,  L.  R.  7  Ch. 
Div.  271,  281. 

We  forbear,  however,  the  determination  of 
that  question,  as  the  estate  of  Holmes  has  no 
one  before  the  court  to  represent  it,  and  there 
being  no  other  parties  to  the  cause  than  the 
immediate  parties  tp.the  contract  of  sale  sought 
to  be  enforced.  11  those  who  represent  the 
estate  of  Holmes,  and  others  legally  interested 
in  the  enforcement  of  the  restrictive  condi- 
tioDS,  think  proper  to  waive  them,  all  difficulty 
may  be  easil^  removed  out  of  the  way  of  mak- 
ing a  good  title  to  the  defendant;  but  without 
such  waiver  it  would  appear  that  the  plaintiff 
cannot  make  a  title  of  the  land  sold  to  the  de- 
fendant free,  clear  and  discharged  of  the  cov- 
enant and  the  restrictive  conditions  thereby 
imposed,  as  to  the  mode  of  improvement  and 
the  use  of  the  property.  HaUe  v.  NetoMd, 
9upra;  Be  Higgtne  d  Bttchman*a  Contract, 
L.  R.  21  Ch.  Div.  96,  61  L.  J.  N.  8.  Ch. 
772. 

jR  foUotoe  thai  the  decree  of  the  Court  below 
mint  be  revereed,  and  the  bill  diemieted. 
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HULINGS  LUMBER  CO.,  Appt. 
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to  eorporatioii*  After  the  corpora- 
tors had  signed  an  agreement  to  become  a  cor- 
poration, and  before  the  charter  had  been  ob- 
tained, a  deed  conveying  land  to  such  corpora- 
tion by  name  was  signed  and  acknowledged  by 
the  grantor,  and  delivered  to  a  third  party,  with 
directions  to  retain  it  until  the  corporation  ob- 
tained its  charter  and  organized,  and  then  to  de- 
liver it  to  the  corporation;  and  after  the  charter 

^Head  note  by  Sntdbb,  P. 
S  Ti.  R.  A. 


bad  been  received,  and  the  corporation  organized 
under  It,  such  third  person  delivered  the  deed  to, 
and  it  was  accepted  by,  the  corporation.  Heldt 
the  said  deed  operated  as  a  ralid  conveyance  of 
said  land  to  the  corporation  from  the  date  of  the 
delivery  of  said  deed  to  it. 

(March  7. 1889.) 

APPEAIj  by  the  defendant  corporation  from 
certain  decrees  of  the  Circuit  Court  of 
Tucker  County,  in  favor  of  plaintiff  in  an  ac- 
tion to  set  aside  a  deed  of  certain  lands  and  to 
subject  said  lands  to  the  claims  of  creditors. 
Betersed, 
The  facts  are  fully  stated  in  the  opinion. 
Mesera,  John  J.  Davist  L.  D.  Strader 
and  C.  Heydrick.  for  appellant* 
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The  deed  of  January  2,  1885»  from  Marcus 
Hulings  to  the  Hulings  Lumber  Company, 
was  a  good  and  yalkl  oeed,  and  effectual  to  In- 
vest the  company  with  the  title  to  the  lands 
thereby  granted,  when  delivered  to  it  on  the 
28th  day  of  March,  1885,  and  it  did  not  take 
effect  as  the  deed  of  Marcus  Hulings  until  the 
delivery  thereof.  Delivery  is  essential  to  the 
validity  of  a  deed. 

4  Kent,  Com.  p.  460;  Bishop,  Cont  p.  47, 
§825;  Sharington  v.  Sirotton,  Flowden,  808; 
Devlin,  Deeds,  260;  Fap  v.  Riehard9(m,  7 
Pick.  91;  Jack9on  v.  ShMon,  22  Maine,  509. 

It  takes  effect  only  from  the  delivery. 

4  Kent,  Com.  454;  Bishop,  Cont.  p.  49,  g  26. 
See  Brawn  v.  Brawn,  66  Maine,  8l6,  cited  in 
58  Am.  Rep.  288,  284;  8  Washb.  Real  Prop.  p. 
800;  Devlin,  Deeds,  §g  177,  264. 

Acceptance  by  ttte  grantee  is  an  essential 
part  of  delivery. 

8  Washb.  Real  Propjp.  810;  Jaeksan  v.  Skh- 
ards,  6  Cow.  617;  Ohureh  v.  OHman,  15 
Wend.  658,  80  Am.  Dec.  82;  Eibberd  t. 
Smith,  67  Cal.  547,  56  Am.  Rep.  785. 

So  long  as  the  deed  is  within  the  control  of 
the  grantor,  and  subject  to  his  authoritv,  it 
cannot  be  held  to  liave  been  delivered.  A  de- 
livery of  the  deed  cannot  be  effectually  made 
until  the  depositary  receives  the  proper  in- 
structions to  deliver  it 

1  Devlin,  Deeds,  p.  288,  S  272;  SiDinner  y. 
Baker,  79  111.  496. 

If,  on  the  date  of  said  deed,  there  was  no 
grantee  ines9e,  there  could  be  no  acceptance, 
express  or  implied.  If  there  was  no  accept- 
ance there  was  no  delivery;  and  if  there  was 
no  delivery  the  deed  did  not  take  effect  and 
was  still  under  the  control  of  the  grantor.  It 
could  not  be  delivered  to  take  effect  unUl  the 
corporation  was  in  esse. 

8  Washb.  Real  Prop.  p.  282,  %  82. 

If  when  delivered  the  grantee  named  in  the 
deed  is  in  ease  and  competent  to  receive  it,  it 
takes  effect  upon  such  delivery. 

IbitL;  1  Devlin,  Deeds,  §  128. 

If  the  grantee  is  in  ease  then,  at  the  time  of 
delivery,  thoueh  nonexistent  when  the  deed  is 
written,  signed  and  sealed,  the  deed  takes  ef- 
fect if  grantee  accepts  it. 

See  8  Washb.  Real  Prop.  p.  800;  citing  in 
note  5,  Bateh'$  Whatf  Oa.  v.  Judd^  108  Mass. 
227;  City  Bank  af  Kenosha  v.  MeCleUan, 
21  Wis.  112;  OanofieT  v.  Bnter,  14  Ohio  St. 
450;  Wiley  v.  Maar,  17  Serg.  &  R.  488; 
ChaunceyY.  Arnold,  24  N.  Y.  830. 

If  the  corporation,  in  making  the  purchase, 
has  acquired  property  which  under  the  law  of 
its  incorporation  it  had  no  right  to  acquire,  tdl 
that  can  be  said  is  that  it  has  exceeded  its  pow- 
ers, and  may  be  deprived  of  its  property  by  a 
judgment  of  forfeiture.  The  question  is  one 
the  State  alone  can  raise. 

CaX,  State  Tdeg.  Co,  v.  Alta  Teleg.  Oo.  22 
Cal.  898;  Natoma  Water  dtMin.  Co.  v.  Clarkin, 
14  Cal.  544;  McGuUough  v.  WaU,  4  Rich.  L. 
68,  58  Am.  Dec.  715;  Bank  of  Virginia  v.  Pai- 
tiaux,  8  Rand.  186;  Devlin,  Deeds,  §  121; 
Runyan  v.  Caeter,  89  U.  S.  14  Pet.  122  (10  L. 
ed.  882). 

When  land  is  purchased  for  which  one 
party  pays  the  consideration  and  another  party 
takes  Uie  title,  a  resulting  trust  immediatelv 
arises  in  favor  of  the  party  paying  the  consid- 
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eration,   and  the  other  party  becomes  his 
trustee. 

2  Devlin,  Deeds,  §  1158;  Willianu  r.  Hol^ 
Ungitearth,  1  Strobh.  Eq.  103,  47  Am.  Dec* 
527;  Daw  v.  Jewell,  45  Am.  Dec.  871. 

Lands  bought  and  paid  for  out  of  partner- 
ship funds,  where  the  title  is  taken  in  tne  name 
of  one  partner,  are  not  subject  to  be  taken  for 
that  partner's  individual  debt. 

Coder  v.  fftUing,  27  Pa.  84,  88;  8  Devlin^ 
Deeds,  §1159. 

Meeen,  W.  !«•  Cole  and  C.  C.  Colo»  for 
appellee: 

Inadequacy  of  price  Is  of  itself  sufficient  to 
impute  notice  of  the  fraudulent  intent  to  the 
grantee.  Knowledge  of  the  fraudulent  intent^ 
or  of  facts  sufficient  to  put  a  prudent  man 
upon  inquiry,  is  sufficient  to  avoid  the  deed. 

PhilMek  V.  C^  Connor,  15  Oieff.  15;  Einton 
V.  ElUi,  27  W.  Ya.  422;  WilUameon  v.  Good- 
wyn,  9  Gratt.  508;  Blow  v.  Maynard,  2  Leigh. 
28;  dementi  v.  Moore,  78  U.  8.  6  Wall  299  (IS 
L.  ed.  786);  MiUe  y.  Boweth,  19  Tex.  257«  7t> 
Am.  Dec.  881. 

A  deed  purporting  to  convey  title  to  a  cor- 
poration which  has  no  existence  is  void. 

BiueeU  v.  Topping,  5  McLean,  194;  PhOan 
T.  San  Franeieco  Co.  6  Cal.  581. 

A  deed  to  an  association  of  individuals  con- 
veys no  title. 

VoulhiU  V.  Btimeon,  68  Ma  268;  German 
LandAeea,  v.  SchoUer,  10  Minn.  888. 

It  makes  no  difference  that  the  association  is 
afterwards  incorporated  by  the  name  men- 
tioned in  the  deed. 

PhUa.  Baptiet  Aseo.  t.  Bart,  17  U.  a  4 
Wheat.  1  (4  L  ed.  499). 

A  deed  executed  with  the  name  of  the  gran- 
tee left  blank  is  void,  even  if  the  blank  be 
filled  by  a  third  person  verbally  authorized  so 
to  do,  unless  it  be  done  in  the  presence  of  the 
ffrantor;  and  while  the  deed  remains  subject  to 
his  control,  the  great  weight  of  authority  it 
against  its  validity. 

BwmB  V.  Lynde,  6  Allen,  805;  IlibblewhiteY. 
McMorine,  6  Mecs.  AW.900;U.S,  v.  Neleon,, 
2  Brock.  64;  Chaee  v.  Palmer,  29  UL  806; 
Whitaker  v.  Miller,  88  III  881;  WHliame  v. 
Crutcher,  5  How.  (Miss.)  71;  Davenport  v. 
Sleight,  2  Dev.  &  B.  L.  881;  Crou  v.  Stai^ 
Bank,  5  Ark.  525;  Vieer  v.  Bice,  88  Tex.  189; 
Beath  V.  Nutter,  50  Maine,  878;  Wunderlin  v. 
Cadogan,  50  Cal.  618;  Ingram  v.  Little,  14  Ga. 
178;  Lindsley  v.  Lamb,  84  Mich.  509. 

The  deed  was  not  delivered  to  Butler  as  ai> 
escrow,  as  was  argued  by  counsel  in  the  court 
below,  but  was  an  absolute  delivery  for  the 
use  of  the  proposed  corporation,  its  delivery  to 
the  corporation  not  depending  upon  the  per- 
formance of  any  condition  by  the  grantee,  but 
upon  the  happening  of  an  event  It  was, 
therefore,  a  present  and  absolute  delivery  so 
far  as  the  grantor  is  concerned. 

Bathaway  v.  Payne,  84  N.  Y.  92;  Buggies 
V.  Lawsan,  18  Johns.  28fi;  Foeter  v.  Man^dd, 
8  Met.  412,  37  Am.  Dec.  154;  Martindalc 
Conveyancing,  g  226;  8  Washb.  Real  Prop. 
800. 

As  soon  as  the  grantor  parts  with  his  do- 
minion over  the  deed,  although  to  a  person  not 
authorized  by  the  grantee  to  receive  it,  it  is  a 
good  and  sufficient  delivery  to  pass  the  title. 

Mather  v.  Cwrliis,  103  Mass.  568. 
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It  Is  a  Boledsm  to  speak  of  delivery  of  a  deed 
to  a  person  not  in  existence,  in  the  sense  in 
wbichappellanf  scounselsttemptsto  construeit 

See  8  Washb.  Reai  Prop.  p.  282;  1  l>eTlin, 
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Deeds,  §  128;  Bulick  ▼.  Seavil,  9  III.  169,  190. 

Snyder,  P.,  delivered  the  opinion  of  the 
conrt: 

On  December  7,  1886,  the  Spring  Garden 
Bank,  a  Pennsylvania  corporation,  sued  out  of 
the  clerk's  ofBce  of  the  Circuit  Court  of  Tuck- 
er County  an  attachment  against  the  estate  of 
Marcus  Hulings,  a  nonresident  of  this  State, 
and  caused  the  same  to  be  levied  upon  a  num- 
ber of  tracts  of  land  lying  in  the  Counties  of 
Tucker  and  Randolph,  in  this  State. 

At  the  January  Rules,  1887,  the  said  Spring 
Garden  Bank,  suing  on  behtdf  of  itself  and 
other  attachment  creditors,  exhibited  its  bill  in 
said  circuit  court  against  the  sdd  Marcus 
HulinffS,  the  HoHngs  Lumber  Company,  F. 
W.  Mitchell,  and  others,  to  set  asiae  a  deed 
dated  January  2, 1886,  made  bv  said  Marcus 
Hulings  to  the  said  Hulinn  Lumber  Company, 
purporting  to  convey  to  It  the  lands  attacbed 
as  aforesaid,  and  to  subject  said  lands  to  the 
payment  of  certain  debts  due  to  Uie  plaintiff 
and  others  from  said  Marcus  Hulings. 

The  bill  assails  said  deed  upon  two  grounds: 
fir9t,  that  there  was  no  such  body  or  corpora- 
tion as  the  Hulings  Lumber  Company,  men- 
tioned in  the  deed  as  grantee,  at  the  time  the 
deed  was  made;  and  a  eond,  that  the  said  deed 
was  voluntary,  and  made  for  the  purpose  of 
delaying  and  defrauding  creditors. 

Answers  were  filed  by  defendants,  and 
depositions  taken,  upon  which  the  cause  was 
heard,  and  a  decree  entered,  September  7, 
1887,  holding  the  said  deed  to  be  void,  and  re- 
ferring the  cause  to  a  commissioner  to  ascer- 
tain and  report  the  liens  on  said  lands,  etc. 

Upon  the  incoming  of  the  commissioner's 
report,  the  court,  on  May  14,  1888,  made  a  de- 
cree fixing  the  amounts  and  prioritks  of  the 
various  liens  on  said  lands,  and  directed  a  sale 
thereof.  From  this  decree  and  that  of  Sep- 
tember 7,  1887,  the  defendant,  the  Hulings 
Lumber  Com^iany,  obtained  this  appeal. 

The  facts  disclosed  by  the  reconl  appear  to 
be  as  follo\7B* 

During  the  years  1882;  1888  and  1884  Marcus 
Hulings  purchased  certain  timber  lands,  and 
took  options  to  purchase  other  lands,  in  the 
Counties  of  Tuocer  and  Randolph,  along  or 
near  the  Cheat  River  and  its  tributaries.  On 
some  of  said  lands  he  paid  parts  of  the  pur- 
chase monev,  the  whole  amount  paid  by  him 
not  exceeding  |10,0C0,  and  obtained  deeds 
therefor,  givinir  his  notes  for  the  balance, 
amounting  in  the  aggregate  to  about  $60,000, 
which  were  secured  by  vendor's  liens  retain^ 
in  the  deeds.  On  other  portions  of  the  lands 
he  paid  nothing,  and  for  others  still  he  had  no 
deeds.  By  a  written  agreement  dated  April 
80^  1884,  the  said  Marcus  Hulings,  his  son, 
Willis  J.  Hulings,  and  John  E.  Butler  entered 
into  copartnership  under  the  name  of  Hulings 
&  Co.  for  the  purpose  of  dealing  in  petroleum, 
manuiacturing  lumber,  and  buying,  selling, 
holding,  and  dealing  in  lands,  and  building 
and  operating  sawmills,  etc.,  and  carrying  on 
a  general  lumber  business. 

The  said  Marcus  Hulings,  for  the  considera- 
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tion  stated  in  said  agreement,  sold  to  his  son 
and  said  Butler  a  two  thirds'  interest  in  all  of 
said  lands  and  options,  thus  making  the  said 
Marcus  Hulings,  Willis  J.  Hulin^i^s  and  the 
said  Butler,  eadi  the  owner  of  one  third  of  said 
lands,  subject  to  the  vendor's  liens  existing 
thereon;  and  on  the  same  day  the  said  Marcus 
HuUngs,  by  a  contract  in  writing,  bound  him- 
self to  convey  all  of  said  lands  subject  to  the 
said  vendor's  liens  to  a  trustee,  to  be  appointed 
by  the  said  firm  of  Hulings  &  Co.,  as  soon  as 
surveys  thereof  could  be  completed,  and  the 
titles  passed  upon  by  counsel. 

The  said  firm  at  once  entered  into  the  posses- 
sion of  said  lands  and  began  to  operate  them 
in  the  lumber  business,  and  purchased  other 
lands  with  partnership  funds,  taking  the  title 
in  the  name  of  said  Marcus  Hulings,  who  was 
to  convey  the  whole  of  said  lands  to  a  trustee, 
when  appointed  as  designated  in  said  agree- 
ment. The  said  firm  also  took  up  a  largs 
number  of  the  notes  which  had  been  given  by 
said  Marcus  Hulings  for  said  lands. 

Before  the  conveyance  of  said  lands,  or  the 
selection  of  a  trustee  to  whom  they  could  be 
conveyed,  the  said  firm  of  Hulings  Si  Co.  de< 
cided  to  become  an  incorporate  bcdy,  and  that 
said  conveyance  should  bis  made  to  said  corpo- 
ration instead  of  to  a  trustee.  '  Accordingly,  on 
January  2,  1886,  the  parties  duly  executed  an 
agreement  to  become  a  corporation  of  the 
State  of  West  Virginia  by  tne  name  of  the 
"Hulings  Lumber  Co.,"  and  on  the  same  day, 
but  subsequent  to  the  execution  and  flUng  of 
said  agreement,  the  said  Hulings  &  Co.,  bv  a 
writing  dulv  signed  by  said  firm,  agreed  that 
they  woula  "cause  to  be  conveyed  unto  said 
corporation"  all  the  aforesaid  lands  to  which 
Marcus  Hulings  held  the  title,  and  also  the 
mills  and  other  property  that  had  been  ac- 
quired by  said  firm  in  the  lumber  business  sub- 
sequent to  the  date  of  the  aforesaid  agreement 
of  April  80, 1884. 

In  pursuance  of  this  writing  or  contract  of 
January  2,  1886,  a  deed  was  written,  signed, 
sealed  and  acknowledged  by  Marcus  Hulings 
and  wife,  conv^ing  to  the  Hulings  Lumber 
Company  all  of  said  lands,  sublect  to  the 
vendor's  liens  still  existing  upon  them  for  un« 
paid  purchase  money,  amounting  to  over  $80,* 
000.  This  deed  was  placed  in  the  hands  of 
John  E.  Butler  with  the  understanding  that  he 
was  to  deliver  it  to  the  Hulings  Lumber  Com- 
pany as  soon  as  it  should  be  organized,  and  is- 
sued stock  in  payment  for  said  lands  to  the 
corporators. 

On  February  20,  1886,  a  certificate  of  incor- 
poration was  issued  by  the  Secretary  of  State 
of  West  Virginia  for  said  corporation,  and  on 
March  28,  1886,  the  stockholders  met  and  duly 
organized,  and  elected  a  board  of  directors, 
and  on  the  same  day  the  board  of  directors 
met  and  elected  the  following  officers:  Willis 
J.  Hulings,  president;  John  E.  Butler,  treas- 
urer; and  D.  W.  Osborne,  secretary. 

At  said  meeting  the  president  and  secretary 
were  authorized  to  issue  $150,000  of  the  cap- 
itfid  stock  of  the  corporation  in  payment  for 
said  lands,  and  thereupon,  at  said  meeting, 
John  E.  Butler  delivered  said  deed,  and  it  was 
duly  accepted  by  the  corporation,  and  the  cap- 
ital stock  issued  and  delivered  in  payment  for 
said  lands. 
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The  corporation  took  poMeasioD  of  the  laodi, 
«Deaged  largely  lo  the  lamber  budness,  paid 
oil  part  of  the  outstaodlDg  Dotes  for  the  pur- 
t;base  moDey,  and  Induced  F.  W.  Mitchell  A 
Co.  to  take  up  the  balance,  and  executed  a 
trust  deed  on  said  lands,  dated  February  6, 
1886,  to  secure  F.  W.  Mitchell  A  Co.  for  the 
purchase  notes  so  paid  by  them. 

The  said  deed  to  the  fiulings  Lumber  Com- 
inny  was  duly  recorded  in  Tucker  County  on 
April  8,  1885,  and  in  Randolph  County  on 
April  ao,  1886;  and  the  said  trust  deed  to  se- 
t^ure  F.  W.  MitcheU  A  Co.  was  duly  recorded 
in  said  counties  prior  to  March  6,  1^. 

On  October  27, 1886,  the  plaintiff,  the  Spring 
OnrdenBank,  recovered,  in  the  Supreme  Court 
of  the  State  of  New  York  in  and  for  the  City  of 
^ew  York,  a  Judgment  against  Marcus  Hulings 
for  $8,874^  with  costs  and  damages;  making  an 
aggregate  sum  of  $8,622.07. 

it  is  upon  this  Judgment  that  this  suit  Is 
founded.  The  note  upon  which  said  Judg- 
ment was  recovered  was  given  by  Hulings  on 
September  29,  1884,  but,  according  to  the  tes- 
timony of  Marcus  Hulings,  which  is  not  con- 
tradicted, the  said  note  was  not  negotiated  so 
as  to  make  it  a  liability  upon  him  until  about 
tiie  middle  of  June,  1885,  more  than  two 
months  after  the  date  of  the  deed  to  the  Hul- 
ings Lumber  Company. 

The  first  question  presented  is  whether  or 
not  the  deed  to  the  Hulings  Lumber  Comoany 
is  void  because  i^t  the  £ite  of  safd  deea  the 
said  company  had  not  been  incorporated.  This 
inquiry  involves  the  essentials  of  a  valid  con- 
yeyance  of  real  estate.  The  law  requires  more 
form  and  solemnity  in  the  conveyance  of  land 
than  in  that  of  chattels.  It  is  only  necessary 
here  to  consider  conveyances  by  deed. 

A  deed  is  a  writing  sealed  and  delivered, 
and  to  be  duly  execute  it  must  be  written  on 
paper  or  parchment.    Co.  Litt.  85  b. 

There  must,  of  course,  be  both  a  grantor 
and  grantee  to  every  deed.    In  order  to  be  a 

frantor  the  party  must  be  9ui  juris,  and  capa- 
le  of  contracting;  but  such  is  not  the  case 
with  respect  to  tne  grantee.  Any  person  ca- 
pable of  holding  lands,  including  corporations. 
Idiots,  persQns  of  unsound  mind  and  infants, 
may  be  the  grantee  in  a  deed. 

uelivery  is  an  incident  essential  to  the  due 
execution  of  a  deed,  for  it  takes  effect  only 
from  the  delivery.  The  delivery  may  be  by 
the  grantor  to  the  grantee,  or  to  any  other 
person  authorized  by  him  to  receive  it.  It 
may  be  delivered  to.  a  stranger  as  an  escrow, 
which  means  a  conditional  delivery  to  a  stran- 
ger, to  be  kept  by  him  untU  certain  conditions 
be  performed,  and  then  to  be  delivered  over  to 
the  grantee.  Generally,  an  escrow  takes  effect 
from  the  second  delivery,  and  is  to  be  consid- 
ered as  the  deed  of  the  party  from  that  time; 
but  this  ^neral  rule  does  not  apply  when  jus- 
tice requires  a  resort  to  fiction.  4  Kent,  Com. 
453;  Fewell  v.  Kcssler,  80  Ind.  195;  Gilmore  v. 
Morris,  13  Mo.  App.  114. 

A  writing  delivered  to  a  stranger  for  the  use 
and  benefit  of  the  grantee,  to  have  effect  after 
a  certain  event,  or  the  performance  of  some 
condition,  may  be  delivered  either  as  a  deed  or 
as  an  escrow.  Hatch  v.  Hatch,  9  Mass.  807;  1 
Devlin,  Deeds,  §  275. 
According  to  all  the  authorities,  delivery, 
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whatever  may  be  its  form  or  the  manner  in 
which  it  is  made,  is  absolutely  essential.  It  is 
the  final  act,  without  which  all  other  acta  and 
formalities  are  ineffectual:  and  the  deed  takes 
effect  only  from  its  actual  or  constructive  de- 
livery. 1  Devlin,  Deeds,  g  260;  Bishop, 
Cont.  g  26;  8  Washb.  Real  Prop.  800. 

The  foregoing  are  elementary  principles. 
The  important  question,  however,  in  this  cause, 
is  whether  or  not  the  aforesedd  deed  from 
Marcus  Hulings  and  wife  to  the  Hulings  Lum- 
ber Company  is  void  and  ineffectual  for  the 
want  of  a  f^^antee.  It  is  admitted  that  a  grant 
in  prassntt  to  a  person  not  in  esse  at  the  time 
the  deed  is  delivered  would  be  inoperative;  and, 
likewise,  a  deed  to  a  corporation  never  created 
or  organized  would  be  void.  HuUck  y.  Sea- 
ta,  4  Oilman  [9  HI.]  191;  Harrtman  v.  Souths 
am,  16  Ind.  190;  BusseUv,  2Vj;(p»n^«  6  McLean, 
202. 

These  cases  and  others  of  the  same  character 
fully  sustain  the  doctrine  that  a  deed  to  a  cor- 
poration not  in  existence,  or  to  one  incapable 
by  its  charter  of  holding  real  estate,  or  to  a 
person  not  in  esse  at  the  tune  of  the  delivery  of 
the  deed,  is  void;  but  I  have  been  unabte  to 
find  any  case  in  which  it  has  been  decided 
that  a  dfeed  made  to  a  corporation  having  a  po- 
tential existence  at  the  date  of  the  deed,  and 
which  had  obtained  its  charter  and  completed 
its  organization  at  the  time  the  deed  was  de- 
liverea  to  it  was  void  or  ineffectual  as  a  oon- 
veyance  tp  the  corporation.  On  the  contrary, 
in  BcOch's  Wharf  Qm^ny  v.  JuOd,  108  Mass. 
224,  the  court  held  that  a  deed  conveying  land 
to  a  corporation,  dated  after  the  date  of  its 
charter  and  before  its  organization,  was  a  valid 
conveyance.  The  court  in  its  opinion,  on 
page  228,  says: 

"The  acceptance  of  the  deed  will  be  pre- 
sumed as  soon  as  the  plaintiffs  (the  corpora- 
tion) were  competent  to  take  it  Coiywrd  Bank 
V.  Beau,  10  Cush.  276;  Wardy.  Lewis,  4  Pick. 
518;  Bank  of  U.  8.  y.  Dandridqe,  25  U.  8.  12 
Wheat.  64,  70  [6  L.  ed.  552J.  And  these 
plaintiffs  could  accept  a  deed  as  soon  as  they 
became  competent  to  make  a  contract  under 
their  charter. 

In  Drury  v.  Fbster,  the  court,  in  its  opinion, 
says:  "We  agree,  if  one  competent  to  convey 
real  estate  sign  and  acknowledge  a  deed  in 
blank,  and  deliver  the  same  to  an  agent  with 
authority,  express  or  implied,  to  fill  the  blank, 
and  perfect  the  conveyance,  its  validity  could 
not  be  well  controverted."  69  U.  8.  2  Wall. 
83  [17  L.  ed.  781]. 

As  before  stated,  it  is  the  delivery  of  the  deed 
that  is  the  crowning  act  to  complete  its  execu- 
tion, and  is  as  essentifU  to  the  transmission  of 
the  title  as  the  deed  itself.  Acceptance  by  the 
grantee,  or  someone  for  him,  is  an  essential 
part  of  the  delivery.  It  is  true,  an  acceptance, 
where  it  is  for  the  benefit  of  the  grantee,  will 
be  presumed;  still  acceptance  is  a  necessary  in- 
cident to  the  conveyance.  If,  therefore,  there 
is  a  grantee  in  existence  at  the  time  of  delivery, 
and  such  grantee  accepts  the  conveyance,  I 
can  see  no  objection,  either  in  law  or  reason, 
why  the  conveyance  should  not  be  sustained, 
especially  in  a  case  where  justice  and  equity 
require  it. 

It  is  the  duty  of  courts  to  uphold,  rather 
than  destroy,  deeds.    Sherwood  v.  Whiting,  64 


1880. 
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Oonn.  880,  8  I9ew  Eng.  Bep.  878;  Fkufff  t. 
Eame$,  40  Yt.  16,  M  lin.  Dec  868;  Jfiiean 
Ji,  S.  Church  V.  Conawr,  87  N.  J.  £q.  167; 
Shed  Y.  Shed,  Z1S[.U.^^. 

In  the  caae  before  us  the  corporators  of  the 
HuHngs  Lumber  Company  on  January  2, 1886, 
before  the  deed  to  it  was  executed,  bad  duly 
signed  and  entered  into  articles  in  the  form 
prescribed  by  the  statute,  by  which  th^  agreed 
to  become  a  corporation;  and  at  the  instance  of 
said  corporators  Marcus  Hulings  and  wife,  on 
the  same  day,  but  after  said  articles  had  been 
entered  into,  signed  and  acknowledged  a  deed 
to  the  corporation,  thus  agreed  upon  and  partly 
•created,  for  the  lands  in  controyersy. 

It  is  fully  proyed  by  both  Marcus  Hulings 
and  John  £.  JSutler  that  this  deed  was  deliyered 
hy  the  Hulinss  to  said  Butler  to  be  held  by  him 
until  the  Hulings  Lumber  Company  received 
lis  charter,  and  organized,  and  then,  upon  tbe 
issuance  of  the  stock  in  payment  of  the  lands 
as  amed  upon,  Butler  was  to  deliver  the  deed 
to  tne  corporation;  and  it  was  also  proved  that 
on  March  28,  1885,  after  said  corporation  had 
fully  organized  under  its  charter,  and  passed  a 
xeeoiution  to  accept  the  deed  and  issue  the  cap- 
ital for  the  lands,  Butler  did  deliver  the  deed 
to,  and  it  was  accepted  bv,  the  corporation; 
and  afterwards,  on  April  8,  1885,  it  had  said 
deed  duly  recorded  in  Tucker  County. 

It  seems  to  me  that  this  deed,  under  the  facts 
and  circumstances  hereinbefore  stated,  was  a 
sufficient  conveyance  to  vest  tbe  title  to  the 
lands  therein  mentioned  in  the  Hulings  Lum- 
ber Company.  The  said  company  was  at  the 
time  the  deed  was  delivered  to  and  accepted  by 
it  a  complete  corporation,  duly  charierad  and 
organized;  and  not  only  this,  but  it  had  at  the 
date  of  said  deed  a  potential  existence,  which 


subsequently  became  an  ac  tual  and  legil  cor 
poration. 

I  am,  therefore,  clearly  of  opinion  that  said 
deed  did  vest  in  tbe  said  Hulings  Lumber 
Company  the  legal  tiUe  to  said  lands.  This 
conclusion  renders  it  unnecessary  to  consider 
at  any  length  the  other  ground  upon  which 
said  deed  is  sssailed  by  the  plaintiff's  bilL 

It  apx)ean  from  the  testimonjr  of  Marcus 
Hulings,  and  there  is  no  evidence  in  the  record 
contradicting  him,  that  tbe  notes  on  which  the 
plaintiff  obtained  its  Judgment  wrsre  wholly 
without  consideration,  anq  never  became  legal 
and  bioding  obligations  upon  him  untQ  they 
passed  into  the  hands  of  bona  fide  holders,  and 
that  no  part  of  them  did  so  pass  into  the  hands 
of  the  plaintiff  or  any  person  under  whom  it 
claims  until  about  thd  middle  of  June,  1885, 
which  was  more  than  two  months  after  the 
titie  to  said  lands  had  vested  in  said  company. 

If,  therefore,  it  were  conceded  that  saia  deed 
was  wholly  voluntary,  and  without  any  valu- 
able consideration,  in  the  absence  of  any  proof 
of  actual  fraud  the  plaintiff  is  in  no  position  to 
assail  or  complain  of  it.  There  is  no  proof  in 
the  record  of  any  actual  fraud.  On  tbe  con- 
trary, the  answera  of  both  Marcus  Hulings  and 
the  Hulin^  Lumber  Company  deny  that  the 
deed  was  either  fraudulent  or  made  without  a 
valuable  consideration.  And  these  answera 
are  supported  bv  the  evidence  taken  by  and  on 
behalf  of  tbe  defendants,  llie  plaintiff  offered 
no  evidence  on  these  questions. 

For  the  reasons  aforesaid  I  am  of  opinion 
that  the  decreet  of  the  Circuit  Court  ehaula  be  re- 
tereed,  and  the  ptaintijfe  bid  diemieeed, 

EngHah  and  Branaoiif  //.,  concurred; 
Chreen*  J*.,  absent. 
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^When  tbere  has  been  part  perfbrm- 

^y  and  expenditures  properly  made,  by  one 


*Head  notes  by  Sfbsb,  J. 


of  the  parties  to  a  oontraot,  which  js  broken  by 
the  fault  of  the  other  party,  the  party  perform- 
ing may  recover  his  reasonable  expenditures. 
He  may  also  recover  the  profits  of  the  contract 
if  he  proves  that  direct,  as  distinguished  from 
speculative,  profits  would  have  been  realized. 
If  the  expenditures  of  the  party  not  at  fault  are 
unreasonable,  it  is  the  duty  of  the  opposite  party 
to  show  it. 

2.  Profits  remote  and  8peealatlTe»  and  in- 
capable of  clear  and  direct  proof,  cannot  be 
recovered;  but  when  tiiey  are  the  direct  and 
immediate  fruits  of  the  contract,  they  may  be ; 
they  are  then  part  and  parcel  of  the  contract 
itself,  entering  into  and  constituting  a  portion  of 
its  very  elements.  Citing  leading  American  case, 
MoBterton  v.  Mayor  cf  Broofdun^  7  Hill,  09. 


NoiB.— DamooM  for  breach  of  contract. 
In  an  action  upon  contract,  only  such  damages 
are  recoverable  as  are  tbe  natural  and  proximate 
consequence  of  tbe  breach.  These  include  direct 
damages,  and  such  as  the  parties  contemplated 
would  be  likely  to  result  from  a  breach  when 
the  contract  was  made.  Bhodos  v.  Daird,  Id  Ohio 
St,  681;  Braytonv.  Chase.  8  Wis.  466;  Bridges  v. 
Stlckney,  88  Maine,  861 ;  Hadley  v.  Baxendale,  9 
Exch.  841 ;  Gandee  v.  W.  U.  Teleg.  Go.  84  Wis.  479 ; 
Wlbert  V.  N.  Y.  ft  E.  B.  Co.  19  Barb.  48 ;  Deyo  v. 
Waggoner,  19  Johns.  241;  Dorwin  v.  Potter,  5 


Denio,  806;  Armstrong  v.  Percy,  6  Wend.  685; 
Hargous  v.  Ablon,  8  Denlo,  406 ;  Bennett  v.  Lock- 
wood,  20  Wend.  2S8;  dark  v.  Brown,  18  Wend,  229; 
Blanchard  v.  Ely,  21  Wend.  842;  Walrath  v.  Red- 
field,  11  Barb.  868:  Lawrence  v.  Wardwell,  6  Barb. 
424;  Yanderslice  v.  Newton,  4  N.  Y.  180. 

Damages  which  arise  upon  the  direct,  necessary 
and  the  immediate  effect  of  the  breach  are  always 
recoverable ;  or  those  which  ensue  in  tbe  ordinary 
course  of  things,  considering  the  particular  nature 
and  subject  matter  of  the  contract.  Booth  v. 
Spuyten  Duyvll  BolUng  Mill  Co.  60  N.  Y.  487; 


See  also  18  L.  R.  A.  315;  35  L.  R.  A.  633. 
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8.  The  loadlnff  TiHgH«h 
the  rule  tmis:  ^When  two  parties  have 
made  a  oontraot  which  one  of  them  has  broken, 
the  damages  which  the  other  party  ought  to  re- 
oelye  in  respect  to  such  breach  of  contract  should 
be  such  as  may  fairly  and  reasonably  be  con- 
sidered either  as  arising  naturally,  i.  s.,  according 
to  the  usual  course  of  things,  from  such  breach 
of  contract  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  breach  of  it.*!  HadUy 
V.  BaxendaU^  9  Bxch.  841-^58. 

IDamag^ee  whieh  are  the  le^^  and 
natural  result  of  the  act  done,  though  to 
some  extent  contingent,  are  not  too  remote  to  be 
recovered.   Code  of  Georgia,  8  8070. 

S.  Where  by  the  aetion'  of  the  party  at 

ftiult  the  profits  of  a  contract  have  been  pre- 
vented, all  recovery  therefor  will  not  be  defeated 
because  exact  and  absolute  proof  Is  unattainable; 
and  in  view  of  the  tortious  refusal  of  the  party 
at  fault  to  perform  its  contract,  the  party  injured 
Is  permitted  to  show  the  particular  facts  which 
have  transpired  and  the  entire  transaction  upon 
which  the  claim  and  expectation  of  profits  is 
founded,  in  order  to  prove  with  reasonable  cer- 
tainty what  the  profits  would  have  been. 

6w  Where  a  oomiMugr*  manufkcturing 
asrieultural  steam  en|^es»  m>gveem  to 
fbrnieh  an  accent  who  selle  on  coei- 
miflsion  the  engines  necessary  to  supply  the 
season^s  demand,  and  the  agent  makes  large  ex- 
penditures in  advertising,  canvassing  and  other- 
wise building  up  the  trade,  and  proves  a  heavy 
demand  upon  him  for  these  particular  engines, 
largely  in  excess  of  Us  order  to  the  company, 
the  company,  refusing  without  sufficient  cause 
to  furnish  the  engines  ordered,  will  be  held 
liable  for  the  sum  of  commissions  on  the  engrlnes 
ordered,  and  for  the  reasonable  expenditures  of 
the  agent  in  their  undertaking. 


7.  A  claim  Ibr  damafi^es»  upon  the  facts  stated 
in  the  preceding  section  of  syllabus,  for  destruc- 
tion generally  of  agents*  business,  is  too  indefl- 
nite  and  uncertain  to  be  the  basis  of  a  recovery. 

8.A  elanee  in  the  oontraett  obliging  the 
manufacturing  company  to  furnish  engines  If 
the  exigencies  of  its  business  permitted,  gave  it 
under  the  facts  no  arUtrary  right  to  refuse.  It 
must  have  a  valid  reason  for  the  refusol,anditi 
validity  must  be  shown  by  evidence. 

(March  28,  i888.) 

SUIT  in  equity  for  an  account,  on  excep- 
tions to  Master's  report  in  favor  of  Hatcher 
&  Co.     Report  modified  and  confirmed. 

The  facts  fully  appear  in  the  opinion. 

JHean,  Lanier  s  Anderson  and  Alex* 
ander  Prondllt  for  Taylor  Manufacturing 
Co. 

Mean.  Bacon  A  Rutherfordf  Hill  St 
Harris  and  Eufl^ne  Hawkins  for  Hatcher 
&Co. 

Speer,  /.,  delivered  the  following  opiniont 

These  causes  have  been,  after  much  drcuity 
of  plouling,  tried  upon  the  original  bill  of  the 
Taylor  Manafacturing  Companv,  as  plaintiffs, 
and  that  of  the  Hatcher  Manufacturing  Com- 
pany, used  as  a  cross  bill,  as  defendants. 

After  repeated  preliminary  hearings,  the  is* 
sues  of  law  and  fact  were  referred  to  the  Mas- 
ter in  chancery.  His  report  has  been  filed  and 
both  parties  have  excepted  thereto.  For  con- 
▼enience  of  reference  the  parties  are  termed  by 
the  Master  the  "Taylor  Company**  and  the 
"Hatcher  Company,"  and  these  designations 
will  be  here  ad^ted. 

The  Taylor  Company  of  Chambersbuigh» 
Pa.,  are  manufacturers  of  steam  engines,  suit- 


Bcott  V.  Hunter,  16  Pa.  198;  fladley  v.  Baxendale, 
9  Ezch.  841 :  Davis  v.  Tslcott,  U  Barb,  ffll ;  Ck>bb  v. 
lU.  Cent  B.  Ck>.  88  Iowa,  601 ;  Haven  v.  Wake- 
field, 80  lU.  509:  111.  Gent.  R.  Ck>.  v.  Cobb,  64  IlL 
128 ;  Winne  v.  Kelley,  34  Iowa,  889 ;  Van  Arsdale  v. 
Rundel,  88  HL  68;  Rogers  v.  Bemus,  69  Pa.  488; 
Hinckley  v.  Beckwith,  18  Wis.  81 ;  Leonard  v.  N. 
Y.A.StB.  B.  M.  Teleg.  Ck>.  41  N.  Y.  544;  Bcott  v. 
Rogers,  81 N.  Y.  676;  Hexter  v.  Knox,  68  N.  Y.  661; 
True  V.  International  Teleg.  Co.  60  Maine,  9; 
Fletcher  v.  Tayleur,  17  C.  B.  81  (  Squire  v.  W. 
U.  Teleg.  Co.  98  Mass.  888;  Cory  v.  Thames  Iron 
Works  S(  &  Co.  L.  R.  8  Q.  B.  181 ;  Borradaile  v. 
Brunton,  8  Taunt  586 ;  Ex  parte  Cambrian  Steam 
Packet  Co.  L.  R.  6  Eq.  806 ;  Dewlnt  v.  Wlltse,  9 
Wend.  885;  Dobbins  v.  Duquid,  65  IlL  464;  Shepard 
V.  Milwaukee  Gas  Light  Co.  15  Wis.  318 ;  Richardson 
V  .Chynowetb,  86  Wis.  656 ;  Wolcott  v.  Mount,  86  N. 
J.  L.  868 ;  Benton  v.  Fay,  64  lU.  417 ;  Grindle  v.  East- 
ern Exp.  Co.  67  Maine,  817 ;  1  Sutherland,  Damages, 
p.  88. 

The  rule  first  stated  in  Hadley  v.  Baxendale,  9 
Bxch.  841,  for  ascertaining  damages  which  are  re- 
coverable for  breach  of  contract,  that  they  be 
such  as  arise  **  naturally,  i.  e.,  according  to  the 
usual  course  of  things  from  such  breach  of  con- 
tract itself,"  has  been  universally  assented  to. 
Griffin  v.  Colver,  16  N.  Y.  480;  W.  IT.  Teleg.  Co.  v. 
Graham,  1  Colu.  880;  Sanders  v.  Stuart,  L.  R.  L  C. 
P.  Div.  886;  Great  Western  R.  Co.  v.  Redmayne,  L. 
R.  1.  CL  P.  889;  Masterton  v.  Brooklyn,  7  Hill,  61 ; 
Cuddy  T.  Major,  18  Mich.  866;  Johnson  v.  Mathews, 
5  Kan.  118;  Lawrence  v.  Wardwell,  6  Barb.  423; 
Portman  v.  Middleton,  4  C  B.  N.  6.  888;  Gee  v. 
lAncashire  ft  Y.  R.  Co.  6  Hurlst.  &  N.  811 ;  Hales  v. 
London  d:  N.  W.  R.  Co.  4  Best  &  S.  60 ;  Travis  v. 
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Duffau,  80  Tex.  49 ;  Fox.  v.  Harding,  7  Cush.  516; 
1  Sutherland,  Damages,  p.  84. 

Lon  of  projitt  as  -cm  slsmsnt. 

Loss  of  profits  and  advantages  which  are  the 
immediate  fruits  of  the  contract,  and  which  must 
have  been  in  the  contemplaiion  of  the  parties  Iq 
making  the  contract,  are  a  proper  and  essential 
element  in  computing  the  damages.  Fox  v» 
Harding,  7  Cush.  623;  Somers  v.  Wright,  115  Ma8S» 
886;  Stoddard  v.  Tread  well,  86  Gal.  807;  Davis  v» 
Taloott,  14  Barb.  684;  GrlfBn  v.  Colver,  28  B'rb» 
580 ;  Alder  v.  Keighley,  15  Mees.  &  W.  117 ;  St.  J\ihA 
V.  N.  Y.  6  Duer,  881,  18  How.  Pr.  634;  Dagley  v. 
Smith,  19  How.  Pr.  5 ;  Heineman  v.  Heard,  2  Hun«. 
888, 50  N.  Y.  87 ;  Jones  v.  Judd,  4  N.  Y.  414;  White 
V.  MiUer,  71  N.  Y.  188. 

The  party  who  is  ready  to  perform  is  entitled  to 
a  full  indemnity  for  the  loss  of  his  contract.  He- 
ought  to  recover  precisely  what  ho  would  have- 
made  by  performance.  This  Is  as  sound  in  morala 
as  it  is  in  law.  Shannon  v.  Comstock,  81  Wend.  461 ;. 
Miller  v.  Mariner^s  Church,  7  Maine,  51 ;  Shaw  v. 
Nudd,  8  Pick.  18;  Swift  v.  Barnes,  16  Pick.  196;. 
Royalton  v.  Royalton  &  W.  Tump.  Co.  14  Vt.  811. 

This  must  not  depend  on  the  chances  of  trade*, 
but  upon  the  market  value  of  goods,  and  other 
facts  which  are  susceptible  of  definite  proof. 
Griffin  V.  Culver,  16  N.  Y.  494 ;  Masterton  v.  Brook- 
lyn, 7  Hill,  6L 

The  plaintiff  must  establish  the  quantum  of  his- 
loss  by  evidence,  from  which  the  Jury  will  be  able 
to  estimate  the  extent  of  bis  injury,  excluding  all 
such  elements  of  injury  as  are  incapable  of  being^ 
ascertained  to  a  reasonable  degree  of  certainty  by- 
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able  for  agricultural  uses.  They  made  a  writ- 
ten contract  with  M.  J.  Hatcher  &  Co.»  oonsti- 
tnting  the  latter  their  agents  for  the  purpose  of 
selHne  the  engines  in  a  large  number  of  the 
eounUes  in  Uiis  State. 

This  contract  was  practically  identical  with  a 
previous  contract  between  the  same  parties  for 
the  year  1884.  It  made  Hatcher  &  Company 
the  sole  agent  of  the  Taylor  Company  in  the 
specified  territory,  and  was  of  force  from  Janu- 
ary 1,  1885,  to  January  1, 1886.  In  brief,  the 
Taylor  Company  agreed  to  furnish  the  engines, 
and  blank  forms  of  contracts  of  sale,  essential 
to  the  business;  and  the  Hatcher  Company 
agreed  to  carry  on  the  business  as  directed  by 
the  terms  of  the  contract. 

These  are  specially  found  by  the  Master,  and 
his  findings,  both  as  to  the  terms  of  the  written 
oontracts  and  the  issues  thereon  made  by  the 
pleadings,  are  accurately  stated  and  are  gener- 
ally approved. 

Upon  the  disputed  issues  of  fact,  the  Master 
finds  Jthat  the  Haichec  Company  disregarded 
the  contract  of  February  8,  1884,  in  that  it 
sold  engines  for  credit,  and  did  not  exact  cash 
for  one  third  of  the  price,  and  notes  at  short 
terms  for  the  balance,  but  that  the  breach  of  the 
contract  was  clearly  ratified  by  the  Taylor 
Company. 

He  finds  that  the  contract  of  December  8 
was  broken  in  like  manner,  and  that  there  was 
neither  authority  for  the  breach  nor  subsequent 
ratification. 

He  finds  that  the  contract  of  1884  was  not 
modified  by  subsequent  parol  agreement. 

He  finds  that  the  Taylor  Company  violated 
the  contract  of  December  9,  1884,  in  that  it 
failed  to  deliver  in  Macon  on  or  about  July  15 
sixteen  engines  sold  outright  to  the  Hatcher 


Company  and  to  deliver  under  the  terms  of  the 
agency  contract  sixteen  other  engines  at  the 
same  time. 

The  Master  finds  that  these  breaches  are  with- 
out Justification.  He  does  not  attribute  this 
failure  to  intentional  fraud  on  their  part,  but  to 
a  desire  of  the  Taylor  Company  to  terminate 
the  agency  because  of  anticipated  loss  and  liti- 
gation. 

He  finds  no  fraud  or  error  in  a  settlement  of 
the  first  of  August,  1886,  but  he  also  finds  that 
it  did  not  comprehend  the  questions  of  liability 
growing  out  of  the  Taylor  Manufacturing 
Company's  failure  to  deliver  engines  as  it  was 
bound  to  do  by  the  contract  of  December  9, 
1884. 

He  finds  that  after  August  1, 1885,  the  Hat- 
cher Company  had  written  authority  to  sell 
without  exacting  one  third  cash,  and  that  the 
Taylor  Company  was  Justified  by  its  con- 
tract in  refusmg  to  fill  the  orders  made  by  the 
Hatcher  Company  in  June,  18^. 

He  finds  that  the  Hatcher  Company  was 
bound  to  guaranty  to  its  principal  all  debts 
accepted  by  it  in  its  agency. 

The  Master  reports  a  balance  against  the 
Hatcher  Company  of  $8,902.29,  subject  to  re- 
coupments of  commissions  on  the  unpaid  notes 
of  1884  and  1885  as  such  notes  are  paid;  and  he 
suggests  that  a  receiver  be  appointed  to  take 
charge  of  the  assets  of  the  agency  business,  to 
sell  the  same,  collect  the  notes,  in  order  that  the 
rights  of  the  parties  may  be  finally  settled. 
There  are  other  findings  not  essential  to  the 
main  matters  of  the  controversy. 

To  the  report  of  the  Master  numerous  and 
voluminous  exceptions  have  been  filed,  and  the 
issues  thus  presented  have  been  elaboratdy 
argued,  orally  and  by  brief.    The  court  has  had 


the  usual  rules  of  evldenoe.   Woloott  v.  Mount, 
88  N.  J.  L.  271;  White  v.  MlUer,  71 N.  Y.  133. 

The  requisite  that  the  damages  must  not  be  re- 
mote, but  the  proxhnate  oonsequenoe,  is  in  part  an 
element  of  the  required  certainty.  Grlifln  v.  Ool- 
ver,  16  N.  Y.  4M. 

Special  dmumtftanees  hnovm  to  both  parties. 

If  the  special  oiroumstanoes  under  which  the 
contract  was  actually  made  were  communicated 
to  the  defendant,  and  thus  known  to  both  parties, 
the  damages  resulting  from  the  breach  of  such 
contract,  which  they  would  reasonably  contem- 
plate, would  be  the  amount  of  injury  which  would 
ordlnarUy  follow  from  a  breach  of  contract  under 
the  special  drcumstances  so  known  and  communi- 
cated. But,  if  these  special  circumstances  were 
whoUy  unknown  to  the  party  breaking  the  con- 
tract, he,  at  the  most,  could  only  be  supposed  to 
have  had  in  contemplation  the  amount  of  injury 
which  would  arise  generally.  Grlifln  v.  Oolver,  16 
N.  Y.  489;  Hammer  v.  Shoenfelder,  47  Wis.  466; 
1  Sutherland,  Damages,  p.  70. 

On  l)reaeh  in/  vendor. 
Where  a  vendor  has  agreed  to  sell  and  deliver 
personal  property  at  a  particular  day,  and  falls  to 
perform  his  contract,  the  vendee  may  recover  in 
damages  the  difference  between  the  contract  price 
and  the  market  value  of  the  property  at  the  time 
when  It  should  have  been  delivered.  Ghitty,  Cont. 
6th  Am.  od.  445;  Dey  v.  Dox,0  Wend.  ISO;  Gains- 
ford  V.  Oarroll,  2  Bam  A  0. 6M :  Shepherd  v.  Hamp- 
ton, 16  U.  8.  8  Wheat.  900  (4  L.  ed.  880) ;  Quarles  v. 
George,  28  Pick.  400;  Shaw  v.Nudd,  SPiok.  0;2Pha 
Bv.  104. 
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On  breatih  by  vendee. 

Where  a  vendee  breaks  his  contract,  the  vendor 
may  recover  difference  between  the  contract  price 
and  any  leas  sum  the  property  was  worth  when  the 
vendee  was  bound  to  take  and  pay  for  it.  The  loss 
he  suffers  is  the  profit  he  would  have  made  by  the 
completion  of  the  bargain.  Gtordon  v.  Norris,  40 
N.  H.  878 ;  Haines  v.  Tucker,  60  N.  H.  807 ;  Ck>lllna 
V.  Delaporte,  116  Mass.  160;  Ullmann  v.  Kent,  00 
m.  271 ;  Sanborn  v.  Benedict,  78  lU.  810;  Haskell  v. 
Hunter,  28  Mich.  805 ;  Camp  v.  Hamlin.  55  Ga.  260; 
McCracken  v.  Webb,  90  Iowa,  651 ;  Dustan  v.  Mc- 
Andrews,  44  N.  Y.  72 ;  Hayden  v.  Demets,  68  N.  Y. 
426 ;  1  Sutherland,  Damages,  p.  106. 

So,  If  a  person  who  has  agreed  to  purchase  goods 
at  a  certain  price  refuses  to  receive  them,  he  must 
pay  the  difference  between  theur  market  value  and 
the  enhanced  price  which  he  contracted  to  pay. 
2  Starkle,  Evidence,  7th  Am.  ed.  1201 ;  Boorman  v. 
Nash,  0  Bam.  A  a  145. 

Gains  or  profiU  from  eoOatercA  enterpriaes  not  oon- 

Hdered, 

Under  the  dvQ  law  the  parties  are  deemed  to 
have  contemplated  only  the  danuges  and  Interest 
which  the  creditor  might  suffer  from  the  nonper- 
formance of  the  obligation,  in  respect  to  the  par- 
ticular thing  which  is  the  object  of  It,  and  not  such 
as  may  have  been  incidentally  occasioned  thereby 
in  respect  to  his  other  affairs.  1  Evans*  Poth.  01; 
andsee  Dom.  b.  8,  title,  6, 1 2,  arts.  8,  4, 6, 6. 

In  awarding  damages  for  the  nonperformance  of 
an  existing  contract,the  gains  or  profits  of  collateral 
enterprises  in  which  the  party  claiming  them  has 
been  induced  to  engage,  by  relying  upon  the  per- 
formance of  such  a  contract,  cannot  be  included. 


UhITID  BtATBS  CXBCfJIT  COUBT,  BOITTHKBH  DI8TBICT  OV  GbOBOIA.  HaB., 


Htae  dlfBcal^  in  the  aaoertalnment  that  the 
ooDclnsioiis  ox  the  Matter,  as  we  have  said,  are 
geDerally  accurate  and  are  sustained  by  the  law. 
nith  reference,  however,  to  the  sixth  finding, 
which  disallows  the  claim  of  the  Hatcher  Com- 
pany for  damages  resulting  from  the  failure  of 
uie  Taylor  Ck)mpan7  to  ship  thirty- two  engines, 
as  ordered  by  the  Hatcher  Company,  for  the 
trade  of  1885,  we  have  had  more  trouble. 

The  Master  was  of  the  opinion  that  this'daim 
of  the  Hatcher  Company  is  without  l^gal  merit 
for  the  reason,  as  stated  by  him  on  page  86  of 
the  report,  that  it  belongs  to  the  category  of 
^' gains,  contingent  upon  the  productiveness 
of  the  season,  the  fiuctuations  of  trade,  the  re- 
sources and  efforts  of  competltiye  dealers,"  and 
are  too  uncertain  to  be  capable  of  that  clear 
and  direct  proof  which  the  law  requires.  There 
may  be  found  cases  which  tend  to  sustain  this 
finaine .  but  they  seem  adverse  to  the  philosophy 
of  the  law. 

.  It  is  apparent  that  the  Master  having  found, 
as  before  stated,  that  the  failure  to  furnish  the 
thirty-two  engines  above  referred  to  was  an  un- 
mistakable and  unjustifiable  breach  of  the  con- 
tract, and  that  it  has  not  been  adjusted  or  set- 
tled, the  Hatcher  Cprnpany  is  only  called  upon 
to  show  the  decree  of  proof  essential  to  an  esti- 
mation of  the  damages  directly  resulting  there- 
from. To  do  this  the  Hatcher  Company  poitits 
out  the  fact  that  the  selling  price  of  the  en- 
gines is  fixed  by  the  contract 

The  commissions  of  the  Hatcher  Company 
being  perfectly  definite,  if  it  be  clear  that  there 
was  a  sufficiently  certain  opportunity  to  sell  the 
engines,  it  follows  that  to  ascertain  the  amount 
of  which  the  Hatcher  Company  has  been  bereft 
is  a  simple  matter  of  computation.  Now 
could  the  Hatcher  Company  have  readily  sold 
these  CD^riticH  bml  they  been  furnished  in  time 
and  in  nrcnrdance  with  the  ascertained  obliga- 
tion of  the  Taylor  Company  ?  The  evidence  re- 
lied on  to  show  f  \m  is  properly  made  a  part  of  the 
exception.  It  Is  there  made  to  appear  that  the 
Tayirr  Company,  by  its  president,  estimated 


that  the  Hatcher  Company,  would  sell  mveatj" 
fire  engines  that  season. 

A  witneas,  Herron,  testified  thai  in  his  Judg- 
ment sixty-five  or  seventy-five  engines  woukI 
have  been  sold  by  the  Hatcher  Company.  He 
was  familiar  with  the  bufliness  and  his  estimata 
was  based  upon  the  number  of  inquiiies,  the 
prospect  of  a  good  crop,  the  demand  tor  engines 
by  customers  in  person  and  by  comapondSace. 

Barron,  another  witness,  rives  a  mil  larser 
estimate.  It  is  made  plain  that  the  year  before 
the  sales  were  large,  and  in  1886  Hatcher  A 
Company  had  advertised  the  Taylor  engines 
thoroughly,  had  indeed  devoted  all  of  their 
energies  exclusively  to  the  business  of  the  Taylor 
Company,  did  not  tiy  to  sell  any  other  engine^» 
and  that  there  were  frequent  inquiries  and  in 
fact  a  great  demand  for  the  engines.  Besides, 
the  crop  prospect  in  the  spring  and .  summer 
was  fine.  The  witness  stated  in  addition  that 
there  were  a  hundred  men  who  wanted  to  buy 
the  Taylor  engines  from  Hatcher  in  1886.  The 
witness  was  employed  by  Hatcher.  The  ordere 
were  not  given,  because  he  could  not  promise 
to  supply  the  applicants,  on  account  of  the  no- 
tion or  non-action  of  the  Taylor  Company. 

Hatcher,  one  of  the  defendants,  testifies  sub- 
stantially to  the  same  facts,  and  added  that  the 
business  was  now  established,  that  the  Taylor's 
was  **  a  good  engine  "  and  had  given  satisfac- 
tion, that  his  territory  had  been  increased  and 
the  engines  were  sold  at '  'closer  figures. "  There 
were  fifty  or  sixty  applications  on  the  "applica 
tion  book "  and  many  applications  were  not 
entered.  This  book  was  kept  to  show  the 
number  of  persons  who  oftlled  to  make  inquiry 
relative  to  engines.  It  was  put  in  evidence  and 
showed  about  fifty  such  applications.  The  de- 
mand was  so  definite  that  Hatcher  at  length  pro- 
posed to  purchase  outright  certain  engines  for 
the  agency  business;  ana  the  correspondence  in 
evidence  shows  this.  McDowell,  tne  treasurer 
of  the  Taylor  Company,  who  had  gone  to 
Macon  to  look  after  the  business,  writes,  on 
August  8,  to  his  company: 


Hormer  v.  Wood,  le  Barb.  880;  Cuddy  v.  Major.  12 
Mich.  368;  Masterton  v.  Brooklyn,?  Hill,  61;  Story 
V.  N.  Y.  &  H.  U.  Go.  6  N.  Y.  86;  Bridges  v.  Stickney, 
88  Maine,  861;  Barnard  v.  Poor,  SL  Piok.  878;  Fox  v. 
Harding,  7  Gush.  516. 

Loss  of  profits  from  collateral  or  subordinate 
contmcta  with  third  persons,  though  entered  into 
for  the  purpose  of  carrying  an  original  contract 
into  eflTeot,  and  upon  the  faith  of  it,  cannot  be  in- 
cluded in  the  damages  for  a  breach  of  such  orig- 
inal contract.  Walrath  v.  Bedfield,  11  Barb.  872; 
Horner  v.  Wood,  16  Barb.  888;  Lowenatein  v.  Ghap- 
pell,  30  Barb.  246;  Story  v.  N.  Y.  &  H.  E.  Co.  6  N.  Y. 
90;  Fox  v.  Harding,  7  Cusb.  628:  Pbila.  W.  &  B.  R. 
Co.  y.  Howard,  MU.  B.  18  How.  8M  (UL.  ed.  157). 

Ifere  specyUUIve  pro^  or  gains  not  recoverabU. 

Mere  speculative  profits  and  gains,  which  are 
conjectural,  and  with  respect  to  which  no  means 
exist  of  a8certainlng,even  approximately,  the  prob- 
able results,  cannot,  under  any  ciroumstances.  be 
brought  within  the  range  of  damages  recoverable. 
Passingcr  v.  Thorbum,  84  N.  Y.  684;  Wolcott  v. 
Mount,  86  N.  J.  L.  262;  Van  Wyck  v.  Allen,  63  N.  Y. 
«;  White  v.  Miller.  71  N.  Y.  188;  Ferris  v.  Com- 
stock,  88  Conn.  518;  Page  v.  Pavey,  8  Gar.  &  P.  TOO; 
Randall  v.  Raper,  El.  Bl.  &  EL  (96  Bng.  C.  L.)  84; 
1  Sutherlnnd,  Damages,  IIL 
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Speculative,  prospective,  remote  and  uncertain 
profits  are  never  taken  into  account.  Freeman  v. 
ante,  8  Barb.  427;  Scott  v.  Rogers,  4  Abb.  A  pp. 
Dec.  161:  Giles  v.  OrToole,  4  Barb.  268, 264;  Master- 
ton  V.  Brooklyn,  7  Hill,  81;  Kent  v.  Hudson  River 
R.  Co.  22  Barb.  294;  Dugan  v.  Anderson,  86  Md.  667; 
Dunn  V.  Johnson,  88  Ind.  54. 

OongideratioM  too  remote, 

A  good  bargain  made  by  a  vendor,  in  antloipation 
of  the  price  of  the  article  sold,  or  an  advantageous 
contract  of  resale  made  by  a  vendee,  confiding  in 
the  vendor's  promise  to  deliver  the  article,  are  oon« 
sideratlons  always  excluded  as  too  remote  and 
contingent  to  affect  the  question  of  damages. 
Glare  v.  Maynard,  6  Ad.  &  EL  619;  Cox  v.  Walker, 
6  Ad.  A  El.  528  note;  Walker  v.  Moore,  10  Dam.  it 
G.  416;  Gary  v.  Gruman,  4  Hill,  627,  088;  Chitty, 
Contracts,  458, 870. 

For  negligence  in  not  transporting  meroliandise  in 
seasonable  time,  plaintiff  can  recover  as  damages 
the  dilTerence  between  the  price  at  whlcdi  such 
merchandise  was  seUing  when  it  should  have  been 
delivered  and  the  market  price  at  the  time  It  was 
selling  when  it  was  delivered.  Wibert  v.  N.  Y.  ft 
E.  R.  Go.  19  Barb.  40;  Jones  v.  N.  Y.  ft  B.  B.  Go.  29 
Barb.  688,. disapproving  Kent  v.  Hudson  River  B» 
Co.  22  Barb.  278L 
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"  Tbe  engines  you  send,  ship  as  soon  as  pos- 
sible, as  pfluties  coming  in  to  buy  expect  to 
take  engines  with  them,  or  have  them  delivered 
at  once/* 

Smith,  a  merchant  who  dealt  in  engines, 
a  witness  at  once  intelliffent  and  disinterested, 
testified  that  the  trade  m  engines  was  larice 
dialing  the  selling  season  of  1885.'  This  he 
knew  from  his  own  business. 

In  addition  to  this  evidence,  there  are  in  the 
record  admissions  of  the  Taylor  Company's 
agent,  J.  C.  Weaver,  which  have  valuable  im- 
portance. In  the  letter  of  August  81, 1885,  to 
the  Taylor  Company,  he  writes: 

*'  He  (Hatcher)  virtually  lost  the  entire  season 
trade,  which  is  now  over  .  .  .  His  trade, 
on  account  of  the  engines  not  arriving,  coun- 
ternuinded  their  orders  and  got  endues  else- 
where ...  It  got  winded  about  that 
Hatcher  could  get  no  enffines." 

The  same  agent,  JuW  1,  1886,  notified  his 
principal,  the  Hatcher  Company,  that  several 
parties  bad  countermanded  their  orders,  on  ac- 
count of  the  Taylor  Company's  letters  to 
them.  So  strong  was  the  demand,  that  when 
the  Taylor  Company  refused  to  fill  nine  orders 
made  to  Hatcher,  as  agent,  the  latter  offered  to 
buy  the  engines  outri^t.  This  is  admitted  by 
Weaver,  in  his  letter  of  July  8,  1885. 

The  Taylor  Company  offered  no  matter  of 
fact  to  avoid  the  effect  of  this  evidence,  which 
itself  hti3  not  been  negatived  by  tbe  master's 
finding,  viz.:  that  there  was  in  the  refusal  to 
ship  these  engines  an  unjustifiable  breach  of 
their  contract  with  the  Hatcher  Companv. 
They  insist  generally  that  Hatcher  was  a  faith- 
less agent,  but  there  is  in  the  record  nothing 
sufficient  to  show  it. 

It  is  insisted,  however,  that  the  commissions 
which  can  bo  computed  upon  the  number  of 
engines  ordered  and  refused  are  too  remote 
and  speculative  to  warrant  a  Judgment  there- 
for. To  support  this  proposition  the  counsel 
for  the  Taylor  Company  rely  on  the  case  of  the 

19  Ga.  416,  where  Rogers  complained  that  be- 
cause of  the  company's  failure  to  repair  tbe 
machinery  of  his  mill,  which  was  idle  from 
sixty  to  ninety  days,  he  was  entitled  to  a  recov- 
ery for  tbe  profits  tbe  mill  would  have  made 
if  it  had  been  kept  running,  but  tbe  court  held 
that  such  claim  was  founded  almost  exclu- 
sively on  speculative  profits;  it  was  a  calcu- 
lation upon  conjectures  and  not  upon  facts. 

Substantially  the  same  announcement  is 
made  in  Water  Lot  Co.  v.  Leonard,  80  Qa.  560, 
and  in  ViseJier  v.  TalbotUni  Branch  Bailroad 
Company,  84  Ga.  586,  and  an  analogy  is  sought 
to  be  drawn  also  from  Clark  <&  Company  v. 
NeuftiUe,  46  Ga.  261. 

The  Master  in  his  careful  and  painstaking 
report,  as  we  have  seen,  sustains  Uiis  conten- 
tion. 

The  consideration  of  the  intricate  topic  em- 
braced in  these  diverse  propositions  has  de- 
ferred the  determination  of  this  cause  and  has 
not  been  without  difficulty. 

The  most  authoritative  statement  of  the 
rule  upon  the  question  will  be  found  in  United 
States  V.  Behan,  110  U.  S.  888  [28  L.  ed.  168|. 
The  facts  of  that  case  (without  elaborately 
stating  them)  are  sufficiently  analogous  to  the 
findings  of  fact  of  the  Master  here  to-  make 
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the  principles  settled  clearly  applicable.  Tbera 
was  part  performance  of  the  contract,  largo 
expenses  on  the  part  6f  the  party  performing. 
Without  fault  of  this  party  the  performance  of 
the  contract  was  preventeld  by  we  fault  of  tbe 
other  party.  The  question  was  presented  to 
the  court  of  claims,  and  that  court  held  that 
**  The  profits  and  losses  must  be  determined 
according  to  tbe  circumstances  of  the  case  and 
the  subject  matter  of  the  contract.**  "  The 
reasonable  expenditures  already  incurred,  the 
unavoidable  losses  incident  to  stoppage,  the 
progress  attained,  the  unfinished  put  and  the 
probable  cost  of  its  completion,  the  whole  con- 
tract price,  and  the  estimated  pecuniary  result^ 
favorable  or  unfavorable,  to  him,  had  he  been 
permitted  or  required  to  go  on  and  complete 
bis  contract,  may  be  taken  into  consideration.'* 
The  court  then  allowed  the  "unavoidable 
losses  and  expenditures  already  incurred,"  but 
said,  "We  can  give  nothing  on  account  of 
prospective  profits,  because  none  have  been 
proved."  "The  supreme  court,  Mr,  Ju^ic^ 
Bradley  delivering  the  opinion,  decides  as  fol- 
lows: '  We  think  that  tnese  views  as  applied 
to  the  case  in  hand  are  substantiallv  correct* 
.  .  .  Unless  there  is  some  artificial  rule 
of  law  which  has  taken  the  place  of  natural 
Justice  in  relation  to  the  measure  of  damages,  it 
would  seem  to  be  quite  clear  that  the  claimant 
oufirht  at  least  to  be  made  whole  for  his  losses 
and  expenditures.  So  far  as  appears,  they 
were  incurred  in  the  fair  endeavor  to  perform 
tbe  contract  which  he  assumed.  If  they  were 
foolishly  or  unrensonably  incurred,  the  govern* 
ment  should  have  proven  this  fact — it  will  not 
be  presumed.  The  court  finds  that  his  expendi- 
tures were  reasonable.  Tbe  claimant  might 
also  have  recovered  the  profits  of  the  contract 
if  he  had  proven  that  any  direct,  as  dis- 
tinguished from  speculative,  profits  would  have 
been  realized,  but  this  he  failed  to  do;  and  the 
court  below  very  properly  restricted  its  award 
of  damages   to  his  actual  expenditures  and 


Pausing  at  this  point  in  the  consideration  of 
the  law  to  apply  the  principle  with  referen(^ 
to  expenditures  incuried  in  part  performance 
of  the  contract  thus  settled,  to  the  findings  of 
the  Master,  it  will  be  apparent  that  it  has  oeen 
recognized  by  him  as  applicable  here. 

On  line  19  et  seg.  of  his  third  conclusion  of 
law," tbe  Master  declares  "  It  is  certain  that  the 
Hatcher  Company  is  entitled  to  recover  the 
amount  expended  on  faith  of  said  contract 
of  December  9, 1884,  which  contract  the  Tay- 
lor Company  fafled  to  perform."  He  suggesta 
that  to  ascertain  that  amount  a  trial  by  Jury 
might  be  had. 

In  this  finding  the  Master  is  only  partially 
right.  After  stating  the  principle,  which  he 
did  correctly,  he  should  have  accepted  the  un- 
disputed evidence  showing  that  these  expendi- 
tures aggregated  $6,127.16,  and  this  amount 
should  have  been  credited  to  tbe  Hatcher  Com- 
pany. Of  these  an  account  is  annexed  as  an 
exhibit,  and  its  correctness  is  fully  supported 
by  the  testimony  of  Hatcher,  pages  104  and 
105  of  the  record,  and  there  is  no  evidence  to 
dispute  it.  It  was  criticised  in  argument,  but 
there  is  nothing  on  the  face  of  the  account  to 
impeach  its  venty. 

To  use  the  language  of  the  supreme  couit^ 
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In  United  Statu  t.  Bthan,  above  quoted,  if 
these  expenditures  "  were  foolishly  or  unrea- 
fionablv  incurred"  the  Taylor  Company  should 
have  ''^proven  this  fact;  it  will  not  be  pre- 
sumed. And  this  is  the  final  hearing,  and 
the  parties  are  presumed  to  have  offered  all  the 
evidence  at  their  command. 

A  more  important  question  is :  Has  the 
Ilatcher  Company  proven  sufficiently  the  direct 
profits  of  its  contract,  as  distinguished  from 
profits  of  a  speculative  character?  It  is  true, 
as  held  by  the  Master,  that  profits  too  remote 
and  speculative  in  their  character,  and  there- 
fore incapable  of  that  clear  and  direct  proof 
which  the  law  requires,  cannot  be  recovered. 
But  to  quote  the  language  of  Chief  Justice 
Nelson  in  Mcuterton  v.  Brooklyn,  7  Uill,  69— 
cited  with  approval  in  United  States  v.  Behan, 
9upra: 

"Where  tb^  are  the  direct  and  imme- 
diate fruits  of  the  contract,"  they  are  free  from 
this  objection;  they  are  then  "  part  and  parcel 
of  the  contract  itself,  entering  into  and  con- 
stituting a  portion  of  its  very  elements;  some- 
thing stipulated  for  the  right  to  the  enjoyment 
of  which  is  ]ust  and  clear  and  plain  as  to  the 
fulfillment  of  any  other  stipulation." 

This  case  is  dted  and  its  principle  adopted 
by  the  Supreme  Court  of  Georgia  in  Water 
Lot  Company  v.  Leona/rd,  80  Ga.  660,  relied 
upon  by  the  Taylor  Company. 

It  is  true,  however,  before  the  damages  can 
be  recovered  they  must  be  proved,  and  the 
serious  question  is:  Have  they  been  sufficiently 
TOToven?  This  inquiry  involves  the  question 
W  hat  proof  is  sufflcientlv  direct  and  explicit  to 
authorize  a  recovery  oi  the  profits  oi  a  con- 
tract partially  performed  and  broken — without 
fault  of  the  party  performing? 

In  bis  copious  and  valuable  work  upon  the 
Law  of  Damages  Mr.  Sutherland  announces 
this  general  proposition :  "  A  party  to  a  con- 
tract is  entitled  to  recover  against  the 
other  party  who  violated  it,  damages  for  the 

grofits  he  would  have  made  out  of  it  had  it 
een  performed.  It  is  no  objection  to  their 
recovery  that  they  cannot  be  directly  and  abso- 
lutely proved.  In  the  nature  of  thines,  the  de- 
fendant having  prevented  such  profits,  direct 
and  absolute  proof  is  impossible.  The  injured 
party  must,  however,  introduce  evidence 
lega  lly  tending  to  establish  damages  and  legally 
sufficient  to  warrant  a  jury  in  coming  to  the 
conclusion  that  the  damages  they  find  have 
been  sustained,  but  no  greater  degree  of  cer- 
tainty in  the  proof  is  required  than  of  any 
other  fact  which  is  essential  to  be  established 
in  a  civil  action. 

"If  there  is  no  more  certain  method  of  arriv- 
ing at  the  amount  the  injured  part^  is  entitled 
to  submit  to  the  jury  the  particular  facts 
which  have  transpired  and  to  show  the  whole 
transaction,  which  is  the  foundation  of  the 
claim  and  expectation  of  profit,  so  far  as  any 
detail  offered  has  a  tendency  to  support  such 
claim."  Sutherland,  Damages,  p.  113.  citing 
OHMn  V.  CW«T,  16  N.  Y.  489,  Oiles  v. 
O'TooU,  4  Barb.  261 ;  Neuibrough  ▼.  WaZker, 
eOratt  16. 

Now,  what  is  the  legal  nature  of  the  fact 
Involved  In  the  finding  of  the  Master  that  the 
Taylor  Company  refused  to  deliver  the  engines 
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under  the  contract  f  It  is  simply  a  tonlous  re- 
fusal on  the  part  of  the  Taylor  Company  to 
perform  an  undertaking  absolutely  essential  to 
the  business  of  the  Hatcher  Company. 

The  Master,  as  we  have  seen,  finds  the 
breach;  he  finds  it  without  excuse;  and  in 
cases  of  this  character  it  is  only  necessary  to 
show  with  reasonable  certainty  what  the  prof- 
its would  probably  have  been.  1  Sutherland, 
Damages,  p.  121,  and  many  authorities  cited. 

The  philosophy  of  this  rule  is  readily  in- 
telligible. One  will  not  be  permitted,  be- 
cause the  injurious  conseouences  of  his  wrongs 
are  not  precisely  definite  In  pecuniary  amount, 
to  wholly  absolve  himself  from  responsibilitv, 
therefor,  and  this  would  be  the  result  was  the 
rule  otherwise. 

The  Hatcher  Company  had,  by  diligent  tn- 
dustnr,  created  a  large  and  important  business, 
to  which  it  had  devoted  iti  time  for  several 
years.  The  delivery  of  the  engines  to  it  was 
the  first  and  most  absolute  essential.  Tlie 
Taylor  Company  undertakes  to  do  this.  The 
Hatcher  Company  relics  upon  its  promise. 
The  Taylor  Company  utterly  refuses  to  comply. 
It  is  impossible  that  it  be  the  law,  because  per- 
chance the  Hatcher  Company  might  have 
failed  to  sell  an  engine,  more  or  less,  or  that  , 
because  perhaps  it  may  fail  in  specified  in- 
stances to  collect  promptly  the  purchase  price, 
that  the  Taylor  Company  will  be  adjudged 
irresponsible  for  its  inexcusable  breach  of 
contract.  But  this  is  not  all.  The  profits  of 
the  Hatcher  Company  were  fixed  by  the  con- 
tract, the  endues  had  a  market  price,  and  as 
was  said  by  Mr.  Justice  Nelson  in  MaeterUm  v. 
Brooklyn,  iupra: 

"  If  there  was  a  market  value  of  the  article 
in  this  case  the  question  would  be  a  simple  one." 

The  demand  was  great,  and  it  was  not  to  be 
doubted  from  all  the  evidence  heretofore  de- 
tailed that  the  sale  of  all  the  engines  was  a 
substantial  certainty. 

The  amount  of  the  profits  of  the  Hatcher  Com- 
pany is  at  the  least,  then,  the  sum  of  their  com- 
missions on  such  sales.  It  would  have  been, 
doubtless,  more,  because  a  portion  of  the  en- 
nnes  were  purchased  outright;  but  consider- 
ing the  tortious  character  of  the  action  of  the 
Taylor  Company,  we  are  at  the  least  warranted 
in  adjudging  to  the  Hatcher  Company  the 
amount  of  the  sum  of  its  commissions  on 
the  engines  ordered  by  it  and  which  tlie  Tay- 
lor Company  wrongfully  refuses  to  deliver. 
This  is  estimated  at  $10,056.06,  but  the  court 
will  direct  a  careful  computation. 

Indeed,  if  this  be  a  Georgia  contract— as  is 
insisted  by  the  Taylor  Company  upon  the  au- 
thority or  the  latest  decisive  adjudication  in 
Stewart  v.  Lanier  House  Company,  75  Ga.  582, 
the  rule  is  stronger  against  the  Taylor  Com- 
pany than  tliat  announced  here.  There, 
where  the  lessors  of  a  hotel  failed  to  keep  it 
in  repair,  as  they  had  covenanted,  it  was  held 
that  the  lessee  could  recoup  against  suits  for 
the  rent,  the  loss  of  custom  and  the  profits  he 
might  have  made  if  the  hotel  had  been  kept  in 
a  proper  condition,  and  that  he  was  only  re- 
quired to  show  facts  which  would  enable  the 
juiT  to  approximate  his  losses. 

See  also  Code  of  Georgia,  |  8070,  which 
provides  that  '*  Damages  whi<m  are  the  legal 
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and  natural  result  of  the  act  done,  though  to 
flome  extent  contingent,  are  not  too  remote  to 
be  recovered." 

It  will  be  advisable  to  consider  in  this  con- 
nection the  leading  English  case  of  HadUy  v. 
Baxendale,  9  Exch.  841^  There  Alderson,  B., 
for  the  court  adjudges  the  rule  to  be  as  fol- 
lows: "Where  two  parties  have  made  a  con- 
tract which  one  of  them  has  broken,  the  dam- 
ages which  the  other  party  ought  to  receive  in 
respect  of  such  breach  of  contract  should  be 
fludi  as  may  fairly  and  reasonably  be  consid- 
ered, either  arising  naturally,  i,  e.,  according 
to  the  usual  course  of  things,  from  such  breach 
of  contract  itself ,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it."  (p. 
S58.) 

The  damages  claimed  bv  the  Hatcher  Com- 
|)any  here  would  seem  to  be  embraced  in  both 
the  dassiflcationa  indicated  in  the  rule  Just 
quoted. 

The  finding  of  the  Master  disallowing  the 
•claim  of  the  Hatcher  Company  for  the  de- 
struction of  its  business  is  afiSrmed,  the  claim 
being  esteemed  too  indefinite  and  uncertain 
to  be  the  basis  of  a  recovery.  It  was  at  the 
option  of  the  Taylor  Company  to  terminate 
the  sale  of  its  engines  by  the  Hatcher  Com- 
pany the  next  year  if  it  had  seen  fit  to  do  so. 
What  the  Hatcher  Company  might  have  ac- 
complished with  the  sale  of  other  machinery  is 
in  the  realm  of  conjecture. 

The  view  of  the  Taylor  Company  that  the 
clause  in  its  contract  which  obliged  it  to  fur- 
nish the  engines  Hatcher  might  re(}uire,  if 
the  exigencies  of  its  business  permitted,  is 
important  —  is  altogether  erroneous.  This 
clause  must  have  a  practical  and  equitable 
construction.  It  did  not  give  it  the  power 
arbitrarily  to  decide  that  the  exigencies  of  the 
business  would  not  permit  the  engines  to  be 
furnished.  It  must  have  a  valid  reason  for 
«uch  a  conclusion  and  its  validity  must  be 
chown  by  evidence.  The  courts  of  equity 
would  never,  in  the  absence  of  express  declara- 
tions, construe  such  a  clause  to  mean  that,  not- 
withstanding the  services  and  expenditures  of 
the  Hatcher  Company,  the  Taylor  Company 
could  at  pleasure  refuse  to  do  anything  toward 
the  performance  of  the  obligations  it  had  un- 
dertaken. 

Nor  does  it  follow  that,  because  the  Hatcher 
Company  is  bound  by  the  contract  to  indorse 
all  the  notes,  it  is  to  be  deprived  of  its  com- 
missions. 

It  is  judicially  known  to  the  court  that  the 
Taylor  Company  has  taken  possession  of  the 
notes,  have  discounted  them  with  the  banks, 
and  that  the  Hatcher  Company  has  no  con- 
trol of  them  whatever.  It  is  not  satisfactorily 
made  to  appear  by  the  evidence  what  amount 
of  these  notes  were  insolvent,  nor  whether  it 
would  have  been  impossible  to  ultimately  col- 
lect them  had  not  the  business  been  disorgan- 
ized and  the  Hatcher  Company  harassed  and 
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discredited  with  the  business  community  by 
the  unjustifiable  action  of  the  Taylor  Com- 
pany, before  adverted  to. 

On  the  hearinff  of  the  injunction,  the  court 
being  advised  of  the  fact  that  the  Taylor  Com- 
pany had  transferred  and  assigned  all  notes  (^n 
which  commissions  are  claimed  to  certain 
banks,  required  the  Taylor  Company  to  give  a 
conditional  bond  of  $10,000  for  the  protection 
of  the  Hatcher  Company.  The  banks  are  not 
parties  to  the  suit.  The  court  has  no  means  of 
knowing  the  status  of  collections  upon  these 
notes,  nor  can  the  court  by  its  receiver  take 
possession  of  the  notes  which  are  out  of  its 
jurisdiction. 

The  Taylor  Company  having  given  the 
bonds  were'  paid  the  proceeds  of  noTes  as  col* 
lected.  This  cannot,  however,  properly  delay 
the  litigation  here,  for  the  Taylor  Company,  for 
its  own  purposes,  took  control  of  the  notes 
and  assigned  them. 

If  Hatcher  has  become  liable  on  any  or  all 
of  these  notes,  it  was  the  duty  of  the  Taylor 
Company  by  appropriate  evidence  to  inform 
the  court.  The  court  will  not  presume  an  in- 
debtedness. The  makers  of  the  notes,  in  the 
absence  of  proof  to  the  contrary,  are  presumed 
to  have  discharged  them;  but  if  otherwise,  we 
repeat  it  was  incumbent  on  the  Taylor  Com- 
pany to  show  it. 

It  is  evident  from  all  the  evidence  in  this 
case,  notwithstanding  the  great  explicit ness  of 
the  written  and  printed  contract  stipulating 
that  one  third  cash  should  be  paid,  at  no  period 
was  the  Hatcher  Company  inhibited  from 
making  sales  simply  because  the  cash  was 
wanting.  Either  by  ratification  or  by  subse- 
quent authority  relating  back,  the  Hatcher 
Company  was  practically  authorized  to  do  the 
best  it  could  for  its  principal,  and  it  seems  to 
have  done  this. 

It  is  impossible,  after  reading  such  cogent 
evidence  as  the  contemporaneous  letters  of 
Hatcher,  of  the  several  agents,  and  of  the 
company  itself,  to  doubt  the  earnestness  and 
sincerity  with  which  Hatcher  pressed  at  the 
time  the  demands  for  performance,  and  in- 
stances of  injury  which  he  now  insists  upon 
before  the  court.  Nor  is  it  capable  of  fair 
doubt  that  the  Taylor  Company,  without  say- 
ing so  openly,  was  doin^  all  in  its  power  to 
break  off  its  relations  with  the  Hatcher  Com- 
pany and  with  little  regard  to  its  interest. 

Tlie  Taylor  Company  appeals  to  the  court  for 
the  exercise  of  its  equitable  powers  in  its 
behalf — ^it  must  itself  do  equity.  It  must 
pay  the  Hatcher  Company  for  its  expenses  le- 
gitimately incurred.  It  must  pay  the  profits 
which  Uie  Hatcher  Company  would  have  made 
by  the  engines  it  promised  to  deliver  and 
which  were  refused.  A  reference  will  be  made 
to  a  special  master  to  make  an  accurate  com- 
putation in  accordance  with  this  decision. 

In  other  respects  the  report  of  the  Master  wtU 
etand  confirmed  and  a  decree  wiU  he  entered  en^ 
bodying  the  remUte  of  this  htriding. 
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LA  nUlroad  oompany  Is  not  exempt 
from  liablUtjr  fi>r  fidlure  to  place  a 
flaflrman  at  a  crosBiDg,  where  oommon  prudence 
would  dictate  that  it  should  do  so,  because  the 
railroad  oommisBloQer  had  not  ordered  a  flagman 
to  be  stationed  there. 

■.Where  an  enf^eer*  approaching  a 
crossing  on  an  up  grade  where  a  high  rate  of 
speed  is  required,  is  unable  to  see  a  traveler  on 
the  highway  on  one  side  of  the  track  untfl  the 
locomotiye  is  within  seventy-flre  feet  of  the 
oroflsing,  and  a  traveler  on  that  side  oaimot  see 
an  approaching  locomotive  until  he  Is  within 
forty  feet  of  the  track,  and  the  train  is  within  175 
feet  of  the  crossing,  'S  the  train  cannot  be  so  run 
pver  the  crossing  that  It  can  be  stopped  at  onoe, 
a  flagman  ought  to  be  stationed  where  he  could 
give  warning  of  its  approach. 

8l  Althonffh  it  Is  negUgenoe  on  the  part 
of  a  railroad  company  to  run  a  train 
at  a  high  rate  of  speed  over  a  dangerous 
crossing  without  having  a  flagman  stationed 
there,  a  traveler  on  the  highway  who  drives  upon 
the  crossing  at  a  slow  trot,  when  by  looking  he 
could  see  the  train  while  twenty  to  forty  feet 
from  the  track,  is  guilty  of  contributory  negli- 
gence which  will  prevent  a  recovery  for  injuries 
received. 

4,  A  person  to  whom  contribntory  negli- 


genee  auigr  be  Imputed  cannot  recover  for 
damages  caused  by  a  railroad  train  at  a  crossing 
unless  there  was  such  gross  negligence  on  the 
part  of  the  railroad  company  that  the  question  of 
contributory  negligence  cannot  arise. 

(February  8, 1B80.) 

ERROR  to  the  Circuit  Court  of  Maiquette 
County  (Grant,  J,),  to  review  a  Judgment 
for  plaintiffs  in  an  action  to  recover  damages 
for  the  destruction  of  plaintifiCs'  horse  and  car- 
riage by  a  collision  with  defendant's  engine. 
BeveriM, 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  William  P.  HesJy  for  defendant,  ap- 
pellant 

Mr.  F.  O.  Clark,  for  plaintiffs,  appellees: 

This  being  a  common-law  action,  and  diere 
being  no  statute  which  provides  that  there  shidl 
be  damages  claimed  only  in  case  of  failure  to 
locate  flagmen  where  the  commissioner  of  rail- 
roads shall  designate,  the  ordinary  principle  of 
negligence  applies,  that  the  defendant  would 
be  liable  in  a  common-law  action  for  neglect- 
ing any  duty,  or  for  neglecting  any  act  which 
would  be  for  the  safety  of  the  people,  who  have 
the  right  to  expect  ordinary  caution  and  care 
on  its  part,  under  all  the  surrounding  circum- 
stances. 

Ougenheim  v.  Laks  Shore  db  M,  S.  R  Qk 
(Mich.)  9  West.  Rep.  903. 

If  the  plaintiff  brings  an  action  for  negligent 
injury,  and  the  action  of  the  parties  must  have 
concurred  to  produce  it,  it  devolves  upon  the 


NoTB.~ife0liaenc«:  duty  of  raOroad  eompany  to 
tuppty  flaomen  at  crouings. 

A  railroad  company  should  maintain  flagmen,  or 
gates  and  gatemen,  at  street  crossings  in  dties. 
Cleveland  etc.  B.  Co.  v.  Schneider,  14  West.  Bep. 
638, 45  Ohio  St.  678. 

A  municipal  corporation  cannot,  by  ordinance, 
compel  a  company  to  maintain  a  watchman  at  a 
street  crossing.  Ravenna  v.  Pa.  Co.  10  West.  Bep. 
468,45  0hlo8t.ll& 

Tn  the  absence  of  statutory  requirement  there  is 
no  legal  obligation  on  a  railroad  company  to  keep 
flagmen  at  the  crossings  of  the  public  roads,  to  give 
warnings  to  travelers  on  such  roads  of  the  passing 
of  trains.  State  v.  B.  Co.  47  Md.  78;  Welsch  v.  B. 
Co.  TSMo.  4S1. 

The  duty  of  keeping  a  watchnuin  or  flagman  at 
street  or  road  crossings  is  regulated  by  the  railroad 
commissioner;  but  when  the  company  obstructs  its 
track  so  that  its  approaching  train  cannot  be  seen, 
and  the  sigrnals  requtared  by  statute  are  not  suffi- 
cient to  warn  the  traveler,  an  additional  warning 
must  be  given,  and  a  flagman  may  be  necessary  to 
acquit  the  company  of  negligence.  Gugenhelm  v. 
B.  Co.  (Mich.)  9  West  Bep.  903. 

A  flagman  signaling  to  a  traveler  to  come  on, 
when  the  circumstances  are  such  as  require  him 
not  to  signal  or  to  signal  for  further  waiting,  is 
guilty  of  negligence  in  the  performance  of  his 
duty.   Pa.  Co.  v.  Sloan  (HI.)  14  West.  Bep.  879. 

The  negligence  of  a  flagman  will  not  excuse  the 
traveler  from  looking  both  wajs  and  listening  be- 
fore crossing.  Berry  v.  Pa.  B.  Co.  5  Cent.  Bep.  Ill, 
48  N.  J.  L.  141. 

But  when  flagmen  are  employed  by  statute  to 
give  warnings,  at  crossings,  to  travelers,  the  oomi- 
pany  will  be  liable  for  an  injury  occasioned  by  an 
omission  of  a  flagman  to  perform  his  duty*  DeL  L, 
SL.R.A« 


&  W.  B.  Co.  V.  Toffey,  88  N.  J.  L.  6S5;  Smiflh,  Negli- 
gence, Whltt.  ed.  404. 

The  withdrawal  of  a  flagman  from  a  highway 
orosBing  where  he  is  usually  kept  has  been  held 
negligence.  Bums  v.  North  Chicago  Boiling  IfUl 
Co.  66  Wis.  812;  Smith;  Negligence,  supra. 

Duty  of  traeeler  when  appnxuiMno  rtMroad  eross- 

tng. 

When  trains  are  rightfully  run,  the  company  has 
the  superior  right  of  passage  at  crossings.  Louis- 
ville etc  B.  Co.  V.  PhUllps.  U  West  Bep.  U9, 11> 
Ind.  68. 

A  traveler  approaching  a  highway  crossing  musi 
yield  precedence  to  trains.  Ohio  &  M.  B.  Co.  v. 
Walker,  12  West.  Bep.  787,  UB  Ind.  198. 

While  it  is  not  always  the  duty  of  a  traveler  to 
stop  before  crossing  a  track,  yet  it  is  his  duty,  at  a 
point  where  trains  are  frequently  passing,  if  he 
cannot  see  up  and  down  the  track,  to  listen  fer  the 
train  before  attempting  to  cross.  Kelly  v.  B.  Co.  4 
West  Bep.  577, 88  Mo.  634. 

It  is  the  duty  of  a  traveler  to  stop,  look  and  hsteo 
Immediately  before  crossing  a  railroad  track. 
Phila.  etc.  B.  Co.  v.  Hogeland,  5  Cent.  Bep.  689,  6ft 
Md.  148;  Berry  v.  B.  Co.  6'Cent.  Bep.  Ill,  48  N.  J.  L. 
141 ;  Lehigh  Valley  B.  Co.  v.  firandtmaier,  6  Cent* 
Bep.  144, 118  Pa.  6ia 

The  notice  of  the  approach  of  a  train  of  oars  to  a 
railroad  crossing  should  be  given  by  those  In 
charge;  and  what  would  be  such  notice  is  a  ques- 
tion for  the  ^lry.  Johnson  v.  B.  Co.  (D.  C.)  11  Cent» 
Bep.  720. 

JTeffUcrenUy  erontng  a  street  at  hiQh  rate  of  gpeed. 

A  company  is  liable  for  damages  for  injuries 
caused  by  negligently  running  its  train  across  a 
street    Drain  v.  B.  Co.  2  West  Bep.  114, 86  Mo.  674. 

It  is  the  duty  of  a  railroad  company,  in  the  run* 


See    also    4    L.    R.    A.    389;     11    L.  R.  A.  674;  12  L.  R.  A.  184. 
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elalntiff  to  show  that  be  was  not  guilty  ofneg- 
gence,  and  if  he  gives  no  evidence  to  estab- 
lish that  fact,  the  court  may  properly  instruct 
the  Jury  that  they  must  return  a  verdict  for  the 
defendant;  but  if  it  depends  upon  disputed 
facts,  the  Jury  must  dedde.  The  court  can- 
not instruct  the  iury  to  bring  a  verdict  against 
the  plaintiff,  unless  the  facts  are  so  clear  as  to 
warrant  no  other  inference. 

Detroit  d  M,  R.  Co.  v.Van  Steinburg,  17 
Mich.  09-121;  Mich.  Cent.  R  Co.  ▼.  Ooieman, 
28 Mich.  440-449;  Lake  Shore  dM,  8.  B.  Co.  v. 
MiUer,  25  Mich.  274-282;  2\!ipely.  HiUendeffm, 
44  Mich.  482;  LeBaron  v.  Joain,  41  Mich.  818. 

As  a  general  rule,  it  cannot  be  doubted  that 
the  question  of  negligence  is  one  of  fact  and 
not  of  law,  and  it  consists  in  a  want  of  reason- 
able care,  which  would  be  exercised  by  a  per- 
son of  ordinary  prudence,  under  all  the  existing 
circumstances. 

Marquette,  H.  dt  0.  B,  Co.  v.  Marcott,  41 
Mich.  iS9;  Mareott  v.  Marquette,  KdO,B.  Co. 
47  Mich.  1. 

A  case  can  be  taken  from  the  Jury  only 
where  it  is  open  to  but  one  opinion. 

SehuyUdU  A  D.  Improvement  d  B.  Co.  v. 
Mun$on,  81  U.  8.  14  Wall.  448  (20  L.  ed.  872); 
Jueker  v.  Chieaffo  d  N.  W.  B.  Co.  52  Wis.  150. 

In  viewing  the  question  of  negligence,  in  not 
stationing  a  flagman  at  this  crossing,  or  in  any 
other  negligent  charge,  all  the  circumstances 
in  the  case  must  be  considered  together,  in  ar- 
riving at  a  conclusion. 

Mareott  v.  Marquette,  ff,  d  0,  B.  Co.  iupra; 
Grand  Bamds  d  I.  B.  Co.  v.  Huntley,  88  Mich. 
587;  Linfidd  y.  Old  CoUmu  B.  Corp.  10  Cush. 
662;  Bradley  v.  Boeton  d  M.  B.  Co.  2  Cush.  589; 
Shaw  ▼.  BoiUmdW.  B.  Corp.  8  Gray,  45;  Chi- 


eaqo dB.  1.  B.  Co.  v.  JBtm,  19111.  ^^iBuOerv 
Milwaukee  d8t.  P.  B.  Co.  28  Wis.  487;  Chicago 
dA.R  Co.  V.  Qretzner,  46  111.  75. 

As  to  cases  of  collisions  between  railroads  and 
toams  at  crossings,  ooc 

Mabley  v.  KitUeberger,  87  Mich.  860;  Danide 
V.  Clegg,  28  Mich.  82;  Mich.  Cent.  B.  Co.  ▼. 
Anderson,  20  Mich.  244. 

Horse*  J„  delivered  the  opinion  of  the 
court: 

The  plaintiffs  sue  for  the  value  of  a  horse 
and  carriage  destroyed  by  collision  with  an  en- 
gine on  defendant's  track  at  the  Qenesee  Street 
crossing  in  the  City  of  Marquette. 

The  plaintiffs  keep  a  livery-stable  in  said 
city,  and  on  the  day  of  the  accident  hired  the 
horse  and  carriage  to  one  John  Grant,  who 
was  driving  the  same  at  the  time  of  the  col- 
lision. 

During  the  course  of  the  trial,  by  mutual 
consent  of  the  parties,  the  place  of  the  accident 
was  visited.  The  foUowing  appears  in  the 
record  in  reference  to  such  visit: 

"  The  court  thereupon  took  a  recess  for  one 
hour,  and  the  court,  counsel,  jury  and  court 
officers,  by  stipulation  of  the  counsel,  visited 
the  scene  of  the  accident.  The  Jury  then  pro- 
ceeded to  measi^re  the  distance  from  the  inter- 
section of  Cham^on  Street  with  Genesee 
Street  to  the  track  m  question,  and  found  the 
same  to  be  186  feet.  It  was  also  ascertained 
as  a  fact  in  the  case  that  a  person  standing 
forty  feet  west  of  the  track  in  question,  in  the 
center  of  Genesee  Street,  could  see  the  top  of 
a  locomotive  179  feet  north  of  the  center  of 
Genesee  Street,  on  the  track  in  question.  The 
court.  Jury,  court  officers  and  counsel  for  the 


ning  of  its  trains,  to  ezeroise  care  acoordingr  to  the 
eiroumstanoeB;  and  where  the  railroad  track  crosses 
a  much  traveled  street  or  highway,  the  company,  as 
well  as  the  public,  is  bound  to  exercise  a  degree  of 
care  reasonably  commensurate  with  the  danger. 
Lehigh  Valley  B.  Co.  v.  BrandtmaJer,  6  Gent.  Bep. 
147,  118  Pa.  010;  B.  Go.  v.  Galebe,  8  W.  N.  G.  6S»; 
Lehigh  A^  Willces-Barre  Goal  Ga  v.  Lear  (Pa.j  8 
Cent.  Bep.  109. 

Although  there  was  no  statute  limiting  the  speed 
of  such  trains  over  a  crossing,  yet  the  speed  must 
nevertheless  be  consistent  with  the  care  and  pru- 
dence required  for  the  safety  of  tiie  lives  and  prop- 
erty of  the  persons  rightfully  approaching  %nd 
traveling  over  such  orossings.  Ougenheim  v.  B.  Go. 
(Mich  J  9  West  Bep^  904. 

The  statute  prohibiting  the  running  of  trains  at 
a  grentw  rate  of  speed  than  six  miles  an  hour, 
across  a  highway  in  or  near  the  compact  part  of  a 
town  (Qen.  Laws,  N.  H.  chap.  16B,  §  4),  is  an  exer- 
cise of  the  police  power  of  the  State  for  the  safety 
and  welfare  of  its  inhabitants,  applicable  to  rail- 
roads which  extend  into  an  adjoining  State  as  weU 
as  to  those  which  are  wholly  within  the  State. 
Smith  V.  B.  Go.  68  N.  H.  25 ;  Clark  v.  B.  Go.  (N.  H.) 
5  New  Bng.  Bep.  48. 

The  company  is  guilty  of  gross  negligence  in  run- 
ning over  a  crossing  at  a  speed  of  twenty-five  miles 
tfh  hour,  without  giving  signals.  Gook  v.  B.  Go.  1 
West.  Bep.  451, 19  Mo.  App.  8E9. 

The  running  by  the  raihroad  company  of  its  train 
over  a  crossing  at  aft  unlawful  rate  of  speed  is  evi- 
dence from  which  a  Jury  may  find  negligence. 
Clark  V.  B.  Ga  mijfra. 

ContrOmtory  neifiioenee  of  traveUr  at  eroeting. 
A  traveler  approachmg  a  railroad  track  has  a 
8  L.  R«  A. 


right  to  assume  that  m  handling  its  cars  the  rail- 
road company  will  act  with  appropriate  care;  that 
the  usual  signals  of  approach  will  be  given;  and 
that  the  managers  of  the  train  wiU  be  attentive  and 
vigilant.  Donohue  v.  B.  Go.  6  West  Bep.  861,  91 
Mo.  857. 

Whether  an  attempt  to  cross  a  railroad  track  in 
front  of  a  moving  train  is  negligence  depends  up- 
on the  rate  of  speed  of  the  engine  and  the  condition 
of  the  person  making  the  attempt  State  v.  B.  Go. 
(Md.)  12  Gent  Bep.  890. 

The  negligence  of  a  railroad  company  fa  running 
ItB  trains  at  an  unlawful  rate  of  speed  does  not  make 
it  liable  for  an  injury  to  a  person  which  Is  due  to  his 
lack  of  reasonable  or  ordinary  care.  Mobile  &  O. 
B.  Go.  V.  Stroud,  64  Miss.  784. 

While  a  high  degree  of  care  is  necessary  on  the 
part  of  a  railway  company  in  operating  trains  or 
locomotives,  especially  m  streets  of  a  town  or  city. 
If  one  fully  able,  mentaUy  and  physically,  to  take 
care  of  himself,  enters  upon  and  remains  upon  its 
roadway  until  he  is  injured  by  an  approaching 
train  or  looomotive  which  he  might  see  and  hear  by 
the  use  of  his  senses,  he  is  guilty  of  contributory 
negUgenoe  which  will  defeat  a  recovery.  Hughes 
V.  B.  Go.  07  Tex.  686. 

Dutyao/  engineer  to  ooert  accidents. 

All  that  the  engineer  was  bound  to  do,  after  the 
discovery  of  the  peril,  was  to  use  reasonable  diil- 
genoe  and  care  to  avert  it  Ghrystal  v.  B.  Go.  7 
Gent  Bep.  245«  105  N.  Y.  164. 

The  impossibility  of  checking  a  train  after  dis- 
covery of  the  i)erllous  condition  of  a  party  injured, 
by  those  in  charge  of  the  train,  will  not  exonerate 
the  company  from  the  guilt  of  negligence  before- 
hand, which  caused  the  impossibility.  Dunkman 
V.  B.  Go.  10  West  Bep.  896, 95  Mo.  288. 
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respective  parties,  after  ascertaining  these  dis- 
tances, returned  again  to  the  court  room,  to 
proceed  with  the  trial  of  the  said  cause." 

A   diagram  showing  the  streets,    measure- 
ments and  railroad  track  is  given  below: 
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It  will  thus  be  seen  that  it  was  established 
as  an  undisputed  fact  in  the  case  that  a  person 
standing  in  the  center  of  Genesee  Street,  at  the 
point  B,  could  see  the  top  of  a  locomotive  at 
the  point  A,  179  feet  north  of  the  intersection 
of  tbe  railroad  track  with  the  center  of  said 
Qenesee  Street. 

It  was  also  conceded  on  the  argument  here 
that  the  nearer  you  approached  the  railroad 
track  from  the  point  B,  the  further  you  could 
see  a  locomotive  coming  from  the  north  on 
said  track,  while  west  of  tbe  point  B,  between 
such  point  and  Champion  Street,  the  view  of 
the  track  north  of  Gtenesee  Street  was  nearly, 
if  not  entirely,  obstructed  and  shut  oft  by  the 
high  bank  on  the  north  side  of  said  street. 

The  jury  were  charged  by  the  court,  and  re- 
tired to  deliberate  ppon  the  case.  After  being 
out  for  a  time,  they  returned  into  court  for 
further  instructions,  whereupon  the  following 
proceedings  took  place: 

Juror.  The  question  is  whether  the  omis- 
sion of  a  flagman  at  that  crossing  is  a  prepon- 
derance of  evidence  in  favor  of  the  plain  tin. 

Court.  Whether  there  is  a  preponderance 
of  evidence? 

Juror.  Yes  sir;  of  the  defendant  having  no 
flagman  there.  That  seems  to  be  the  gi]eat 
question — ^not  having  a  flagman  there.  Per- 
haps some  other  Juror  can  explain  better. 

Avother  Juror.  Well,  we  thick  the  evi- 
dence is  all  equally  balanced,  outside  of  the 
omission  of  the  fla^an.  We  aU  want  to 
know  whether  tbe  omission  of  a  flagman  will 
overbalance  all  the  other  evidence. 

Court.  I  don*t  know  as  I  exactly  under- 
stand. There  are  the  three  allegations  of 
negligence;  you  will  discuss  them  each  sepa- 
rately. If  you  have  disposed  of  the  question 
of  the  bell    ringing  and  the  blowing  of  the 
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whistle,  and  if  you  find  that  the  bell  was  rung 
and  tbe  whistle  was  b'own,  then,  of  course, 
there  was  no  negligence  there;  then  it  leaves 
you  simply  tbe  question  of  whether  or  not  it 
was  negligence  in  failing  to  put  the  flagman 
there.    Is  that  the  point? 

Juror.    That  is  the  point 

The  court  then  read  to  them  what  it  bad 
before  instructed  them  in  regard  to  the  duty  of 
the  defendant  to  have  a  watchman  or  flagman 
at  this  street,  and  added  some  further  remarks 
to  the  same  import,  and  in  the  same  direction, 
which  instructions  we  shall  refer  to  hereafter. 

It  will,  therefore,  be  seen  that  it  is  to  be  pre- 
sumed from  this  colloquy  between  the  court 
and  jury  that  the  questions  whether  the  whistle 
was  blown  and  the  bell  rung  in  compliance 
with  the  statute,  and  in  sucn  manner  that 
there  was  no  negligence  on  the  part  of  defend- 
ant in  either  of  these  respects,  mid  been  deter- 
mined in  favor  of  the  defendant,  and  that  tbe 
sole  negligence  remaining  to  be  found  against 
the  railroad  companjr  was  that  of  the  absence 
of  a  flagman  at  this  crossing;  and  If  the  ab- 
sence of  such  flagman  was  not  negligence,  the 
plaintiffs  ou^ht  not  to,  and  would  not,  have  re- 
covered. The  contention  of  the  defendant  is 
that  it  was  not  negligence. 

It  is  claimed  that  under  tbe  statutes  of  this 
State  the  duty  of  determining  where  a  flag- 
man shall  be  stationed  devolves  on  the  railroad 
commissioner;  and  that,  in  order  to  hold  de- 
fendant liable  for  such  negligence  in  this  ca»e, 
it  should  have  appeared  in  proof  that  Uie  rail- 
road commissioner  had  ordered  a  flagman  to 
be  stationed  at  this  crossing,  and  that  his  or- 
ders were  not  obeyed;  or  that  the  crossing  was 
such  an  exceptionally  dangerous  one  that  a 
common-law  duty  was  imposed  on  the  de- 
fendant to  keep  a  flagman  at  that  point;  and 
that  no  showing  of  this  kind  was  made  in  this 
case. 

We  think  the  Judge  below  ruled  correctly 
on  this  point,  and  in  accordance  with  our  pre- 
vious decisions. 

The  jury  were  instructed,  substantially,  that 
it  is  not  the  law  of  this  State  that  at  every  road 
or  street  crossing  in  a  village  or  city  a  railroad 
company  is  bound  to  place  a  flagman.  The 
law  put  upon  the  railroad  commissioner  the 
duty  of  determining  the  neoessitj  of  estab- 
lismng  a  flagman  upon  any  particular  street 
crossing  of  a  railroad;  ana  the  absence  of  a 
flagman  at  Genesee  Street  crossing,  where  tbe 
accident  occurred,  is  of  itself  no  evidence  of 
negligence  upon  the  part  of  the  defendant, 
the  plaintiff  must  show  that  the  drcum- 
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stances  of  the  crossing  are  such  that  common 
prudence  would  dictate  that  the  railroad  com- 
pany should  place  a  flagman  there,  or  his 
eqmvalent;  that  before  the  juiy  could  find  this, 
it  must  be  made  to  appear  to  them  that  tbe 
danger  at  the  crossing  was  altogether  excep- 
tional— that  there  was  something  about  the 
case  rendering  ordinary  care  on  the  part  of  tbe 
witness.  Grant  (the  driver  of  the  horse  and  cnf> 
riage),  an  insufficient  protection  against  in  jury, 
and  thererore  made  the  assumption  of  the  bur- 
den of  a  flagman  on  the  part  of  the  railroad 
company  a  matter  of  common  duty  for  the 
safety  of  people  crossing. 

"You  have,  as  I  said  before,  been  at  this 
crossing.    You  have  seen  the  situation.    Y<  u 
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have  sem  its  rclatioD  to  travel  and  to  the  city; 
and  it  is  for  you  to  determine,  if  you  reach 
that  poiDt,  uDiler  all  the  circumstances  of  the 
case,  whether  or  not  it  was  negligence,  under 
the  instructions  I  have  given  you  and  the  evi- 
dence, not  to  have  a  flagman  there." 

If  any  fault  can  be  found  with  this  charge, 
it  was  too  favorable  to  the  defendant,  in  that  it 
connected  the  necessity  of  keeping  a  flagman 
at  this  crossing  with  tiie  use  of  ordinary  care 
on  the  part  of  Grant. 

The  duty  of  maintaining  a  flaglnan  at  this 

S)int  did  not  dei)end  on  the  question  whether 
rant,  in  this  particular  instance,  could  by 
common  prudence  have  avoided  this  collision 
or  not.  It  depended  rather  upon  the  situation 
of  the  crossing,  its  relation  to  the  travel  upon 
the  street  generally,  and  the  facilities  afforoed, 
not  only  the  travelers  on  the  street,  but  the 
trainmen  on  the  cars,  to  avoid  collisions  and 
accidents  of  this  kind,  without  a  flagman  to 

S've  warning  of  approaching  trains.  I  think 
e  jury  were  warranted  in  finding  it  to  be 
negligence  in  the  defendant  in  not  providing  a 
watchman  at  this  point. 

It  seems  that  to  the  south  from  Genesee 
Street  there  was  a  steep  up  grade,  so  that  a 
train  of  loaded  cars  must,  in  order  to  ascend 
the  same,  cross  the  street  at  a  higher  rate  of 
speed  than  would,  considering  the  situation  of 
the  crossing,  be  prudent  to  the  safety  of  pass- 
ers on  the  street  without  warning  of  the 
train's  approach. 

A  train  coming  from  the  north  could  not  be 
aeen  at  all  by  those  traveling  on  the  street  in 
the  direction  Grant  was  driving,  until  the 
traveler  was  within  forty  feet  of  the  track,  and 
the  train  within  from  150  to  175  feet  of  the  cen- 
ter of  the  street;  and  the  engineer  on  the  train, 
being  lower  down  in  his  cab  than  a  man  in  a 
huggy,  could  not  get  his  eye  into  Genesee 
Street,  west  of  the  track,  as  was  the  fact  in 
this  case,  untO  the  locomotive  was  within  sixty 
or  seventy-five  feet  from  the  crossing;  and  then 
his  vision  would  only  extend  forty  or  fifty  feet 
west  of  the  track  on  the  street 

Under  such  circumstances,  a  train  ought  to 
.run  over  this  crossing  so  that  it  could  be 
stopped  at  once,  or  a  fiapman  ou^ht  to  be  sta- 
tioned where  he  could  give  warn  mg  of  its  ap- 
proach. 

When  an  engineer,  at  a  distance  beyond  sev- 
enty-five feet  from  the  crossing  of  a  street  in  a 
city  like  Marquette,  cannot  see  into  the  street 
except  the  straight  line  thereof  where  the 
track  crosses,  and  the  traveler  cannot  see  even 
the  top  of  the  locomotive  until  he  gets  within 
forty  feet  of  the  track,  something  more  than  or- 
dinary pains  to  prevent  accidents  is  incumbent 
both  on  the  railroad  company  and  also  on  the 
traveler,  if  such  traveler  is  acquainted  with  the 
tituation. 

In  Battiihill  v.  Humphrey,  64  Mich.  — ,  7 
West.  Rep.  806,  we  held,  under  the  pleadings 
and  testimony  in  the  case,  that  the  absence  ofa 
flagman  at  Summit  Avenue  crossing  in  Detroit 
could  not  be  considered  negligence  in  the  rail- 
road company,  as  the  railroad  commissioner 
had  not  determined  that  it  was  necessary  to 
maintain  one  there.  But  nothing  was  said,  or 
intended  to  be  said,  in  that  opinion,  that  there 
could  be  no  negligence,  in  any  case,  in  not 
maintaining  a  flagman  at  a  street  crossing  un- 
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less  such  commissioner  had  ordered  one  to  bo 
stationed  there. 

In  Ougenheim  v.  Lake  Shore  Railway  Con^ 
party  (Mich.)  9  West.  Rep.  983,  88  N.  W.  Rep. 
at  pages  167  and  168,  the  law  in  this  respect  is 
laid  down  substantially  as  the  Circuit  Judge 
in  this  case  instructed  the  jurv. 

The  most  serious  question  in  the  case  is  the 
imputed  contributory  negligence  of  the  driver. 
Grant.  It  is  claimed  by  the  defendant  that 
Grant  was  negligent,  from  his  own  testimony, 
and  that  of  one  of  the  persons  who  was  with 
him,  Sundberg,  and  that  a  verdict  should  have 
been  directed  for  the  defendant  for  this  reason. 
The  court  below  submitted  this  question  to  the 
Jury. 

It  appears  without  dispute  that  both  Grant 
and  Sundberg  had  been  drinking  considerably 
during  the  day.  It  was  the  day  of  the  county 
fair,  and  Sundberg  had  come  on  the  cars  from 
Ishpeming  to  attend  it.  Grant  had  hired  the 
team,  in  the  first  place,  to  take  his  wife  to  the 
fair.  In  the  afternoon  he  fell  in  with  Sund- 
berg, an  old  acquaintance  of  his.  He  sent  his 
wife  home,  or  up  to  the  fair,  a  boy  by  the 
name  of  I^itz  driving.  While  waiting  for  the 
boy  to  return,  he  and  Sundberg  visited  four  or 
five  saloons,  and  drank  beer  iu  most  of  thera. 
When  Pritz  came  back  with  the  horse  the 
three  of  them  went  for  a  drive.  It  was  about 
6  o'clock,  or  a  little  after,  in  the  evening;  but 
it  was  not  yet  dark. 

Grant  sat  on  the  right-hand  side  of  the  car- 
ria^,  and  Sundberg  on  the  left,  the  boy  on 
their  knees,  and  between  them.  They  came 
down  Champion  Street  on  a  trot,  and  turned 
into  G^enesee  Street,  going  east.  Sundberg  was 
then,  of  course,  on  the  north  side  of  the  car- 
riage seat,  and  on  the  side  towards  the  ap- 
proaching train.  Grant  thinks  he  came  to  a 
stop  before  be  came  to  the  track,  but  he  can- 
not say  that  he  did,  "  because  I  ain't  sure." 

Sundberg  says:  **  We  didn't  drive  very  fast 
when  we  got  down  to  the  corner  there;  down 
to  the  railroad  track;  just  trotting  along 
slowly." 

Jessie  Smith,  who  saw  the  accident,  and  was 
sworn  for  the  plaintiff,  says  that  *'  They  were 
driving  kind  of  slow  trot  as  they  went  by  the 
house  ...  I  saw  the  buggjr  come  along  on  a 
slow  trot,  and  the  first  thing  I  knew,  I  saw 
the  train  strike  the  buggy,  or  norse." 

It  is  plain  from  all  the  evidence  that  the 
horse  was  not  stopped,  but  that  he  was  tf^tting 
from  Champion  Street,  through  €tenesee,  un- 
til the  accident. 

The  next  question  is,  Did  the  driver  look  ? 
It  is,  as  before  said,  an  established  fact  in  the 
case  that  the  train  could  have  been  seen 
from  any  point  within  forty  feet  of  the  track, 
179  feet  north  of  the  center  of  Genesee  Street. 
If  the  train  was  running  twelve  miles  an 
hour — the  fastest  time  testified  to  by  any  wit- 
ness— the  locomotive  would  have  occupied 
about  ten  seconds  in  passing  over  this  1^79  feet. 
The  horse  would  have  reached  the  track  and 
passed  it  within  that  time,  if  on  a  trot,  th» 
distance  being  forty  feet  and  the  width  of  the 
track. 

It  would  seem,  therefore,  to  be  an  absolute 
certainty  that  if  Grant  had  looked  north  when 
he  was  forty,  thirty  or  twenty  feet  from  the 
track,   he  would  have  seen    this  train.    He 
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could,  at  c.'ther  of  tbe&e  points,  have  stopped 
hiB  hoTBe  and  i»aved  the  accident.  When  he 
was  within  forty  feet  of  the  track,  tl  e  train 
must  have  been  in  plain  si^ht,  or  he  would 
haTc  passed  over  the  track  m  safety  in  front 
of  it,  because  be  could  not  have  seen  it,  if  it 
bad  been  more  than  179  feet  away ;  and,  if  so, 
it  woidd  not  have  struck  bim,  because  at 
twelve  miles  an  hour,  or  less,  it  would  have 
required  ten  seconds  or  more  to  reach  the 
place  of  the  accident. 

If  it  was  in  plain  sight  when  he  was  for^ 
feet  away,  it  was  in  pldn  sig^ht  from  that  time 
until  the  collision,  to  one  looking  north  for  it. 

Sundberg  swears  that  he  did  not  look  to  the 
north  after  they  passed  about  the  center  be- 
tween Champion  and  Genesee  Streets,  until 
"lust  aa  we  got  up  to  the  railroad  track." 
Then  it  was  too  late  to  stop. 

Q.  If  Tou  were  looking,  couldn't  you  have 
seen  it,  if  you  bad  looked,  say  twenty  feet 
away  from  the  track  ? 

A.  If  we  bad  stopped  and  looked,  I  think 
we  could. 

He  further  testified,  on  cross  examination, 
that  if  the  horse  had  stopped  twenty  feet  away 
from  the  track,  he  thought  the  train  would 
have  been  seen ;  but  "  Ajb  long  as  we  didn't 
see  the  train  we  were  going  ahead.  I  didn't 
look  and  see  it  in  time ;  not  after  I  looked  the 
first  time " — referring  to  bis  first  look  to  the 
north  from  half  way  up  Qenesee  Street. 
From  Champion  Street  to  the  track  crossing 
Oenesee  Street  is  186  feet. 

He  therefore  looked  to  the  north  from  a 
point  more  than  ninety  feet  from  the  track, 
where  his  view  of  the  train  was  entirely  ob- 
structed by  tbe  high  bank.  Simdberg  was  a 
stranger  to  this  crossing,  and  might  perhaps 
be  excused  from  looking  asain,  as  he  testified 
that  after  looking  north  he  looked  to  the 
south.  Seeing  no  train  approaching  from 
either  way,  be  then  looked  at  the  crossing,  saw 
that  was  clear,  and  thereafter  kept  his  eyes 
upon  it. 

The  boy  Pritz  was  in  Europe  at  the  time  of 
the  trial,  and  was  not  sworn. 

Grant  testifies :  "  As  I  approached  the  track, 
I  saw  it  ahead.  I  was  looking  around  to  see 
if  anything  was  moyinf^  or  coming;  looking 
all  over,  to  see  if  anytbmg  was  moving  there 
that  I  should  have  to  stop  for.  I  did  not  hear 
any  train  coming.  I  heard  nothing.  I  did 
not  bear  anv  bell  ringing,  nor  any  whistle 
blowing ;  I  should  think  I  would  have  heard  a 
bell  or  whistle  if  there  bad  been  one  rune  or 
blown.  My  bearing  was  ^ood  at  that  tune. 
When  I  first  saw  tbc  engine,  the  horse  was 
just  stepping  across  tbe  track — across  the  first 
track.  I  could  not  say  how  near  the  engine 
was  to  the  horse  at  that  time,  but  it  could  not 
have  been  very  far.  It  wasn't  far ;  Just  close 
by.  I  tried  to  back  up  to  get  out  of  the  way, 
but  I  could  not  get  out  fast  enough.  There 
was  a  hank  on  tbe  left-hdnd  side  along  the 
track  where  the  engine  was  coming  down ;" 
and  that  a  person  could  not  see  over  the  bank 
to  the  north,  while  driving  on  Genesee  Street, 
and  notice  a  train  until  the  track  was  reached. 
This  evidence  was  given  before  the  Jury  ex- 
amined the  premises. 

Ou  cross  examination  be  testified  that  a 
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person  standing  on  Genesee  Street  forefeet 
west  of  the  track,  he  thought,  could  not  see 
the  top  of  a  locomotive  150  feet  up  the  track 
to  the  north,  but  that  he  had  never  tried  it  to 
see. 

We  are  impelled  to  the  conclusion  that  if 
Grant  looked  to  the  north  for  an  approaching 
train,  as  be  says  be  did,  he  did  not  so  loox 
after  he  came  within  forty  feet  of  the  track. 
He  must  have  looked  back  somewhere  near 
where  Sundberg  did,  and  where  tbe  bank  ob- 
scured bis  vision.  Grant  was  not  a  stranser 
to  this  crossing,  and  the  quesUon  arises,  w  as 
bis  full  dutv  performed  ?  We  think  not.  Was 
he  acting  with  ev&i  ordinaiy  prudence,  when  he 
was  drinng  this  forty  feet  without  looking  to 
the  north  ?  Could  he  excuse  himself  by  look- 
ing north,  where  he  knew  the  hieh  bank  cut 
off  bis  view,  and  then  drive  strai^t  on  to  the 
track,  without  looking  again,  when  tbe  track 
was  in  sight  to  the  north,  because  he  heard,  as 
be  says,  no  bell  or  whistle,  or  noise  of  an  ap- 
proaching train  ?  We  think  tbe  answer  must 
be  in  the  negative. 

A  railroad  track  is  a  perpetual  menace  of 
danger,  and  the  traveler  u  not  excused  if  his 
eyes  and  ears  are  not  kept  open  up  to  such 
distance  of  it  that  he  may  stop  if  he  can  see 
or  hear  its  approach. 

If  he  baa  looked  at  any  time  within  the 
forty  feet  before  he  drove  his  horse  upon  the 
track,  we  think  he  must  inevitably  have  seen 
this  train,  and  could  have  saved  a  collision ; 
and  that,  knowing  the  situation  at  the  crossing 
as  be  did,  he  was  guilty  of  contributory  neg- 
ligence in  not  doing  so. 

There  is  a  fair  inference  to  be  drawn  from 
his  own  testimony,  and  that  of  his  companion 
Sundberg,  that  both  bad  drank  so  much 
that  they  did  not  exercise  the  usual  caution 
that  a  sober  man  uses  in  such  an  emergencv ; 
and  that  the  recklessness  of  loo  much  drink, 
though  neither  might  be  called  drunk,  bad 
something  to  do  with  their  neglect  to  take 
ordinary  precaution  and  prudence  in  attempt- 
ing to  make  this  crossing. 

The  conclusion  is  irresistible,  that  ther 
drove  down  (Genesee  Street  upon  a  trot,  ana, 
without  looking  to  the  north,  when  they  ought 
to  have  done  so,  ran  the  horse  negligently  and 
carelesslpr  on  the  track  and  in  the  way  of  the 
locomotive. 

It  is  no  answer  to  say  that  if  the  company 
had  not  been  negligent  in  the  matter  of  a  flag- 
man the  accident  would  not  have  happened. 

It  must  be  considered,  as  before  said,  thai 
tbe  jury  determined  that  there  was  no  negli- 

gence  on  the  defendant's  part  in  relation  to  the 
lowing  of  the  whistle  and  the  ringing  of  the 
belL  The  testimony  was  conflicting  on  these 
points,  and  the  jury  evidently  found  against 
the  plaintifb  in  this  respect.  If  Grant  had 
exercised  common,  ordinary  prudence  at  this 
known  to  bim  to  be  a  dangerous  crossing,  the 
collision  would  not  have  taken  place.  Tbe 
company  was  at  fault  in  not  having  a  flagman, 
and  he  was  at  fault  in  being  careless  •and  reck- 
less in  his  driving,  without  looking,  as  he 
ought  to  have  looked.  His  fault  contributed 
to  the  injury,  and  he  cannot  recover,  unlesa 
the  defendant  was  guilty  of  such  reckless  neg 
ligence  in  tbe  premises  that  the  question  of 
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contribatory  negliffenoe  cannot  ariae  in  the 
case,  as  in  BatUikiU  t.  Bumphreys  (Mich,) 
14  Wast  Rep.  868. 

The  testimony,  in  our  opinion,  did  not  show 
inch  reckless  and  wanton  n^lieence  on  the 
part  of  the  defendant  as  would  acquit  the 


plaintiff  of  his  fault.  A  Terdiet  should  there- 
fore have  been  directed  for  the  defendant. 

The  judyment  muet  be  revereed,  mth  eotts, 
and  a  new  trial  granted. 

lioni^t  J,,  did  not  sit.  The  other  Justicea 
concurrecL 
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Be  Henry  P.  EYSAMAN'S  YTILL. 

h  BCateiial  evidenee  erroneously  admit- 

ted  will  not  be  held  harmlesB  unless  the  addition- 
al testimony  to  the  same  effect  so  greatly  prepon- 
derates that  a  verdlot  against  It  would  be  set  aside 
by  the  oourt  as  oontraiy  to  the  evldenoe. 

B.  An  objeetlon  to  evidence  as  **  incompetent 
and  Immaterial  **  Is  sufBolent  to  apprise  the  court 
of  the  real  nature  of  the  objection,  when  It  im- 
mediately succeeds  eicrht  previous  objections  to 
dmilar  eiridence— made  upon  the  ground  that  the 
witness  was  not  competent  to  testify  to  transac- 
tions and  conversations  with  a  deceased  person. 

1.  Tbe  testimony  of  a  le^^tee  on  the  ques- 
tion of  testamentary  capacity,  consisting  of  his 
observations  of  the  acts,  conduct  and  conversa- 
tions of  the  testator  for  several  days  during  which 
he  was  In  attendance  upon  him,  is  Incompetent 
under  the  New  York  Code  of  Civil  Procedure, 
§820. 

4  A  le^^tee  who  supported  tbe  testator 

upon  the  bed  In  his  arms  at  the  latter^  request, 
while  another  guided  his  hand  In  subscribing  his 
name  to  the  will,  is  Incompetent  to  testify  to  a 
conversation  between  the  testator  and  the  sub- 
scribing witnesses  attendhig  the  attestation  and 
publication  of  the  wilL  The  whole  matter  of  the 
execution  of  the  will  constitutes  but  a  single 
transaction,  and  he  is  therefore  Incompetent  to 
testify  to  any  part  of  it. 

i^  New  York  Code  of  Otwil  Proeednre* 

I  £644,  providing  that  '*A  person  is  not  dis- 
qualified or  excused  from  testifying  respecting 
the  execution  of  a  will  by  a  provision  therein, 
whether  it  Is  beneficial  to  him  or  otherwise/*  re- 
fers to  subscribing  witnesses  alone,  and  does  not 


make  a  'legatee  who  is  not  a  subscribing  wltnc 
competent  to  testify  to  a  personal  transaction  or 
communication  with  the  testator,  contrary  to  sec- 
tion 828. 

(March  12, 18».) 

APPEAL  by  contestants,  from  a  Judgment  of 
the  Qeneral  Term  of  the  Supreme  Court, 
Fourth  Department,  affirming  a  aecree  of  the 
Herkimer  County  Surrogate's  Court  admitting 
to  probate  the  last  will  and  testament  of  Henry 
P.  Eysaman,  deceased.    Revereed, 

Tbe  facta  are  fully  stated  in  the  opinion. 

Mesere.  Smith  ft  Steele,  for  appellants: 

Tbe  execution  of  the  will  is  not  proven  by 
two  witnesses. 

It  does  not  appear  tliat  Barse  saw  the  signa- 
ture, or  that  it  was  pointed  out  or  recognized 
l^  the  deceased. 

See  Be  Mackay,  110  N.  Y.  611, 1  L.  R.  A.  401. 

Merely  signifying  assent  by  a  nod  of  the 
head,  in  response  to  questions,  is  not  enough. 

If  the  will  is  signed  in  the  presence  of  tbe 
witnesses,  slight  recognition  may  be  sufficient. 

Here  tbe  signature  was  attached  before  Barse 
was  called. 

The  attestation  clause  is  not  true;  it  was  not 
signed,  sealed  or  published  in  tbe  presence  of 
Barse 

SeeMitehell  7.  Mitchell,  16  Hun,  97,  affirmed 
mtt^,Y,m%\Si8tere  of  Charity  yf.  KM/firi^, 
Y.  409;  Heath  v.  CoU,  15  Hun.  100;  Hawland 
▼.  Taylor,  63  N.  Y.  627;  Reynolde  v.  Boot,  6d 
Barb.  250;  Willie  v.  Mott,  86  N.  Y.  486;  diUum 
overruled  in  Be  Mackay,  eupra;  Neuffent 
V.  Neugent,  2  Kedf.  869;  Chaffee  v.  Baptist 
Mieeionary  Convention,  10  Paige,  91;  Bemsen  v. 


Vote,— BiBQualifieation  of  wUnese  under  the  Code. 

A  witness  to  a  will  is  not  disqualified  by  reason  of 
having  hired  personal  property,  belouflrin^r  to  the 
estate,  from  the  executors  Seguine  v.  Seffulne,  2 
Barb.  88S. 

Sections  60  and  61  of  the  Revised  Statutes  were 
enacted,  first,  to  render  competent  a  witness  who 
would  otherwise  not  have  been  so;  and  secondly, 
to  iruard  against  fraud  in  the  preparation  and  ex- 
ecution of  wills.    Du  Bols  V.  Brown,  1  Dem.  317. 

Where  the  probate  was  not  contested  and  the 
third  attesting  witness  to  the  will  was  not  sworn, 
the  record  of  the  testimony  of  the  other  two  attest- 
ing witnesses,  taken  by  the  surrogate,  is  competent 
evidence  to  show  tliat  the  will  was  proved  without 
his  testimony.  Gaw  v.  Bobertson,  6  N.  T.  125,  re- 
versing 8  Barb.  410. 

Such  third  attesting  witness,  not  having  been 
twom  or  examined  as  a  subscribing  witness  to  the 
will,  was  not  therefore  deprived  of  his  legacy.  Ibid. 

The  bequest  is  not  void,  even  if  he  is  examined,  if 
the  will  was  sufficiently  proved  without  his  testi- 
mony. Comwell  V.  Wooley,  1  Abb.  App.  Dec.  441; 
48  How.  Pr.  476,  affirming  47  Barb.  827. 

Where  a  witness,  disqualified  from  taking  a  leg- 
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acy,  was  one  of  the  next  of  kin,  the  valid  legacies 
must  abate  so  far  as  necessary  to  allow  him  to  lake 
his  full  distributive  share,  as  in  case  of  intestacy  of 
the  testator.   Be  Smithes  Estate,  1  Tuck.  88. 

A  bequest  to  an  executor  in  addition  to  commis* 
siODS  or  his  appointment  as  legatee  in  trust  or 
trustee  of  real  estate,  for  the  purposes  of  the  will. 
Is  not  a  beneficial  provision  which  Is  forfeited  by 
his  acting  as  witness  and  testifying  to  prove  the 
will.  Pruyn  v.  Brinkerhoff,  7  Abb.  N.  S.  400;  07 
Barb.  176. 

The  fact  that  an  executor  will  be  entitled  to  com- 
missions will  not  make  him  a  benefldary  so  as  to 
prevent  his  testifying  under  section  8S9,  nor  al- 
though it  provides  that  he  Is  to  have  an  additional 
sum  for  service!  In  caring  for  and  settling  the 
estate.    Beeve  v.  Crosby,  8  Bedf .  74. 

A  person  named  as  executor  in  an  Instrument 
propounded  as  a  will  is  a  competent  witness. 
Children's  Aid  Society  v.  Loverldge,  70  N.  Y.  387; 
Levy's  Will,  1  Tuck.  87;  HcBonough  v.  Loughlln, 
20  Barb.  288. 

He  is  a  competent  witness  after  he  has  renounced 
his  executorship.  Burrltt  v.  SiUiman,  18  N.  Y.  oa, 
16Barb.lSa. 
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Brindcerhoff,  26  Wend.  881;  RutAerfard  v. 
liittherfard,  1  Deuio,  33;  Belding  v.  Ldchardt, 
56  N.Y.  680;  LewU  v.  Lem$,  11  N.Y.  225;  jBc 
Phillips,  98  N.Y.  267;  5to«A-*/i  v.  BaMn,  86  N. 
Y.  416;  WooOey  v.  Wojrf^,  95  N.Y.  235, 

Inability  to  reiuember  an  essential  icstament- 
nry  declaration  in  the  case  of  a  will  lately  ex- 
ecuted is  fatal,  and  the  inability  cannot  be  sup- 
plied by  a  false  attestation  clause. 

Wilson  Y.  Uetterick.  2  Bradf.  427;  Rutker- 
ford  V.  Rutherford,  1  Denio,  88;  Seymour  v. 
Van  Wyck,  6  N.  Y.  120;   Scribner  v.  Crane,  2 
Paige.  147. 

The  chanae  effected  by  the  will,  from  giving 
a  deed  of  100  acres  of  land  for  a  discharge  of 
^  the  claims,  as  testified  to  by  Ware,  amounted 
'  to  near  $24,000;  and  was  so  radical  and  sweep- 
ing that  it  cannot  be  credited. 

A/cLavghlin  v.  McDetitt,  68  N.  Y.  212; 
Children's  Aid  Society  v.  Loveridge,  70  N.  Y. 
402;  Delafieldv.  Parish,  25  N.Y.  35;  Marsh  v. 
Tyrrell,  2  Hagg.  Eccl.  87,  110;  Blewitt  v. 
Bletcitt,  4  Hagg.  Eccl.  468;  Van  Ouysling  y. 
Tan  Kuren,  fe  N.  Y.  70. 

The  fact  that  the  draughtsman  of  the  will 
was  the  attending  physiaan  calls  for  close 
scrutiny.  The  jealous  pi'ecautions  taken  to  ex- 
clude everybody  but  the  chief  beneficiary  and 
the  executor  during  the  conferences  of  the  days 
preceding  the  death  of  Mr.  Eysaman,  emphasize 
this  consideration.  This  careful  and  continued 
secrecy  is  a  badge  of  fraud. 

McUuire  v.  Kerr,  2  Bradf.  245;  Mowry  v. 
SiVber,  2  Bradf.  133;  Tyltr  v.  Gardiner,  35  N. 
Y.  559,  591;  Lake  v.  Ranney,  38  Barb.  49; 
Nexsen  v.  Nexsen,  2  Eeyes,  229;  Crispell  v. 
Dvbois,  4  Barb.  393;  Re  Smith's  Will,  95  N.Y. 
516. 

Tbe  testimony  given  bv  Ware  was  incom- 
petent under  section  829  oi  the  Code. 

I/olcomb  V.  Uoleomb,  95  N.  Y.  816;  Lane  v. 
Lane,  95  N.Y.  494;  Re  Smith's  Will,  95  N.  Y. 
516;  Sdioonmaker  v.  Molford,  20  Hun,  166; 
Cadmus  v.  Oakley,  8  Dem.  324. 

Mr,  J.  D.  Henderson,  for  respondent: 

The  legal  presumption  is  in  favor  of  com- 
petency. 

Cait  V.  Patehen,  77  N.  Y.  588;  Delqflsld  y. 
Paris/i,  25  N.  Y.  70;  Van  Ouysling  v.  Van 
Kuren,  35  N.  Y.  70. 

Tbis  will  was  properly  executed,  within  all 
the  cases. 

Bdskin  v.  Raskin,  86  N.  Y.  416;  Jackson  v. 
Jackson,  89  N.  Y.  158. 

If  Barse  has  forgotten  some  of  the  things 
which  occurred  at  the  time,  his  failure  to 
recollect  will  not  defeat  the  probate. 

Rugg  V.  Rugg,  83  N.  Y.  592;  Re  Kellum,  52 
N.  Y.  517;  Re  Higgins,  94  N.  Y.  554;  Brown 
V.  Clark,  77  N.  Y.  869;  Re  CotireU,  95  N.  Y. 
830. 

It  was  proper  to  call  James  Ware,  although 
a  legatee  under  the  will,  to  give  his  version  of 
the  traosaction  testified  to  by  the  contestants' 
witness,  Horace  Eysaman;  and  he  was  compe- 
tent under  section  829  of  the  Code. 

Marsh  v.  Brovm,  18  Hun,  819,  323;  Smith  y. 
Christopher,  3  Hun,  586;  Code.  §  2544. 

The  evidence  was  competent  as  tbe  question 
called  only  for  thin/2^  concerning  which  the 
witness  took  "no  part  in  whatever." 

Pinney  v.  Orth,  88  N.  Y.  451;  Simmons  v. 
Sisson,  26  N.  Y.  277;  Hildebrant  v  Vrawford, 
8L.R.A. 


66  N.  Y.  107;  Gary  v.  WhiU,  59  N.  Y.  886; 
Holeomh  v.  Holeomb,  95  N.  Y.  825. 

ifr.  C.  J.  Palmer»  for  proponents  and 
James  Ware: 

When  an  attestation  clause  is  read  in  the 
presence  of  deceased  and  the  attesting  wit- 
nesses, and  shows  on  its  face  that  ul  the 
requirements  of  law  were  obeerved,  which  are 
prescribed  for  tbe  due  execution  of  a  will,  and 
It  is  proven  that  the  signatures  of  the  subscrib- 
ing witnesses  to  the  attestation  clause  are  gen- 
uine, and  the  execution  is  proven  by  circum- 
stances or  by  other  witnesses,  a  decree  may  be 
based  on  such  proof,  even  as  against  the  posi- 
tive testimony  of  the  subscribing  witnesses. 

Re  Cottrell,  95  N.  Y.  829;  Leuds  v.  Lewis,  11 
N.  Y.  224. 

A  full  attestation  clause,  properly  authenti- 
cated, is  entitled  to  great  weight  in  ^e  deter- 
mination of  the  question  of  fact. 

Re  CoUreU.  95  N.  Y.  835;  Orser  v.  Orser,  24 
N.  Y.  55;  BlaJce  v.  Knight,  8  Curteis,  Eccl. 
647. 

Even  if  Barse  had  forgotten,  or  from  per- 
versity had  denied  the  execution,  stOl  tbe  ques- 
tion of  execution  would  be  a  fact,  and  the 
decision  of  the  surrogate  fi  nsl  upon  the  fact. 

Re  CottreU,  95  N.  Y.  838;  Re  Biggins,  94  N. 
Y.  557;  Code,  g  2620;  Brawn  v.  Clark,  77  N. 
Y.  869;  Rugg  v.  Rugg,  88  N.  Y.  592,  affirming 
21  Hun,  888;  Auburn  Theological  Sem,  v.  Ca^ 
houn,  25  N.  Y.  425. 

If  the  testimony  of  Barse  was  dropped  en- 
tirely from  the  case,  if  he  had  forgotten  the 
fact  of  execution,  as  well  as  some  of  the  lan- 
guage,—still  the  will  must  be  admitted  to  pro- 
bate upon  the  testimony  of  Sbarer  and  Ware, 
which  is  uncontradicted  in  fact. 

Lfwis  V.  Leicis,  11  N.  Y.  220;  Auburn  The- 
ological Sem.  V.  Calhoun,  25  N.  Y.  425;  Re 
Cottrell,  95  N.  Y.  829. 

Upon  tbe  issue  of  undue  influence  the  bur- 
den is  upon  the  party  alleging  it. 

Re  Martin,  98  N.Y.  193;  Tyler  v,  Gardiner, 
35  N.  Y.  559;  Delafield  v.  Paristi,  25  N.  Y.  35; 
Coit  V.  PatcJven,  77  N.  Y.  539. 

It  is  a  question  of  fact,  and  having  been 
determined  must  stand. 

Carpenter  v.  Soule,  88  N.  Y.  267. 

It  was  proper  for  Dr.  Sharer  to  steady  Eysar 
man's  hand  at  his  request,  oi  to  write  the  sub- 
scription. 

Campbdl  y.  Logan,  2  Bradf.  95;  1  Redfield, 
8ur.  159;  Rev.  Stat.  7th  ed.  p.  2286. 

The  testimony  not  only  shows  the  writing  by 
deceased,  but  an  acknowledgment  that  the 
subscription  is  his.  The  acknowledgment  alone 
is  sufficient  if  it  appears  that  he  saw  and 
knew  it. 

Hoysradi  v.  Kingman,  22  N.  Y.  872;  Baskin 
v.  Baskin,  86  N.  Y.  416. 

Ware  did  notcngase  in  the  conversation  at 
declaration  of  the  will,  but  testified  to  what  he 
heard.    He  was  competent  to  speak. 

Hildebrant  v.  Crawford,  66  N.  Y.  107, 
affirming  6  Lans.  502;  Patterson  y,  Copeland,  52 
How  Pr.  460. 

Rui^er,  Ch,  •/.,  delivered  the  opinion  of  the 
court: 

The  probate  of  the  will  of  Henry  P.  Eysa- 
man was  contested  before  the  surrogate  by 
some  of  his  heirs  and  next  of  kin  upon  the 
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ground  of  undue  influence,  the  want  of  a 
sound  disposing  mind  and  memory,  and  the 
absence  of  sufficient  proof  of  due  execution  by 
tbe  testator. 

The  main  question  now  presented  is  whether 
James  Ware,  the  principal  legatee,  whs  com- 
petent to  testify  to  tbe  transactions  preceding, 
attending  and  succeeding  tbe  execution  of  the 
will,  ana,  if  not,  whether  his  evidence  on  those 
subjects  necessarily  prejudiced  the  contestants 
in  tbe  controversy  before  the  surrogate.  The 
allegation  of  undue  influence  was  not  sup- 
ported by  sufficient  evidence  to  authorize  us 
to  review  the  finding  of  the  surrogate  upon 
that  question;  and  the  inquiries  must  now  be 
addressed  to  tJie  questions  of  due  execution  and 
the  existence  of  testamentary  capacity  at  the 
time  of  its  execution,  as  affected  by  the  evi- 
dence of  Ware.  The  decree  of  the  surrogate 
admitted  the  will  to  probate,  and  his  decision 
was  affirmed  on  appeal  by  a  divided  court. 
The  will  purported  to  have  been  executed  on 
Sunday,  Apnl  27,  1884,  and  the  testator  died 
en  Thursday,  four  days  thereafter,  of  uraemia, 
or  blood  poisoning,  at  the  age  of  seventy-eight 
years. 

Tbe  material  evidence  bearing  upon  the  ques- 
tions of  mental  and  physical  condition  related 
mainly  to  the  period  of  one  week  preceding  the 
testator's  death .  The  evidence  showed  that  the 
testator  was  afflicted  with  gravel  or  retention 
of  urine,  and  had  been  in  failing  health  for 
about  two  months  before  his  death,  being 
much  of  the  time  confined  to  his  bed,  and  dur- 
ing the  last  week  of  his  life  wholly  so.  Up  to 
Saturday  the  evidence  shows  that  he  was, 
although  feeble,  ap^rently  conscious,  talking 
occasionally  with  visitors  and  attendants,  and 
able  to  transact  some  business,  and  to  give 
orders  concerning  the  management  of  his 
ordinary  affairs.  On  Saturday,  after  engaging 
hi  two  transactions,  he  claimed  to  be  too  much 
exhausted  to  do  any  more  that  day.  There- 
after he  undertook  no  business  transaction,  ex- 
cept that  of  the  executiim  of  bis  will,  and  his 
physical  condition  seems  to  have  become 
weaker.  He  talked  but  little,  if  at  all,  and 
gradually  declined,  until  he  died.  His  physi- 
cian testified  that  on  Monday  be  observed 
^mptoms  of  the  suppression  of  urine,  which 
liecame  quite  pronounced  on  Tuesday,  and 
were  accompanied  by  drowsiness  and  coma 
which  generally  prove  fatal  in  from  two  to  five 
days  alter  sucb  symptoms  appear.  Others 
testify  that  some  of  these  symptoms  were 
observable  on  Sunday, 

Ko  witnesses,  except  Sharer  and  Ware,  tes- 
tify that  after  Saturday  night  he  engagcKl  in 
in  any  rational  conversation,  beyond  occasional 
caUs  for  nourishment  or  attempting  to  utter 
some  name.    This  conversation  attending  tbe 

gublication  of  the  will  was  testified  to  by 
harer  and  Ware  alone,  and  their  version  was 
much  impaired,  if  not  contradicted,  by  Barse, 
the  only  other  person  who  was  present  at  the 
the  time.  Many  persons  saw  him  between 
Saturday  and  the  day  of  his  death  ;  but  none 
of  them  testify  to  any  material  conversation 
bad  by  him,  except  Sharer  and  Ware,  although 
other  persons  were  present  at  most  of  the  occa- 
sions aescribed  by  them. 

The  conversation  taking  place  at  tbe  time  of 
the  execution  of  the  will,  as  testified  to  by 
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Sharer,  who  drew  it,  consisted  almost  wholly 
of  alleged  answers  made  to  questions  put  to 
him  by  Sharer,  and  was  substantially  as  fol- 
lows; '*!  handed  the  will  to  him  on  Sunday 
mominff,  and  left  tbe  room.  He  soon  sent  for 
me,  and  handed  me  the  will,  and  said,  'It  is 
all  right'  He  said  he  would  sign  it.  He  was 
in  bed  when  he  signed  it.  Wrote  upon  a  book. 
Mr.  Barse  then  signed  as  one  of  the  witnesses. 
Mr.  Ware  and  myself  were  in  the  room  when 
Barse  came  in.  He  said  'Qood  morninff*  to 
Mr.  Eysaman,  and  Mr.  Eysaman  said,  'Good 
morning,  Irve.'  I  said  to  Mr.  Evsaman:  'Is 
this  your  last  will  and  testamentr  and  he  said 
it  was  his  'last  will  and  testament.'  I  then 
asked,  'Do  you  want  Mr.  Barse  and  myself  to 
witness  the  will  in  your  presence,  and  in  the. 

Sresence  of  us  ?'  and  he  said  he  did.  I  told 
[r.  Barse  I  had  signed  my  name  before  be 
came.    Mr.  Barse  signed." 

Repeating  the  conversation,  he  further  tes- 
tified :  "I  asked  if  he  wanted  Mr.  Barse  to 
witness  his  will.  He  said  he  did.  Then  I 
asked  him  if  that  was  his  last  will  and  testa- 
ment, and  he  said  it  was;  and  then  I  asked 
him  if  it  was  his  si^ature,  and  be  said  it 
w^as;  or  if  he  wrote  it,  and  he  said  he  did. 
I  asked  him  if  be  wanted  Mr.  Barse  and  me 
to  witness  the  will  in  his  presence,  and  he 
said  he  did  .  .  .  When  the  old  gentleman 
sifi:ned  the  will  he  was  sitting  up  in  bed.  He 
asked  to  be  helped;  asked  Mr.  Ware.  I  bad 
hold  of  his  band  when  he  wrote.  I  guided 
his  hand.  He  was  trembling.  My  fingers 
were  on  his  wrist.  He  asked  me  to  do  it. 
The  will  was  read  to  him  fifteen  or  twenty 
minutes  before  the  signing.  He  said  it  was 
all  riffht.  He  said  he  was  glad  he  bad 
signea  it;  he  was  elad  it  was  all  over  now 
.  .  .  Mr,  Ware  held  him  up— stood  by  the 
side  of  the  bed  with  his  arms  around  bis 
back.  I  tbink  be  used  his  left  arm.  Tbe  will 
that  time  was  lying  on  a  book.  I  held  the 
book  by  either  the  riffht  or  left  arm  ...  I  had 
hold  of  bis  wrist,  back  of  the  bone  of  his 
thumb;  I  steadied  his  hand." 

Mr.  Barse,  tbe  other  attesting  witness,  testi- 
fied substantially  as  follows: 

Q.  Mr.  Evsaman  didn't  tell  you  this  was  his 
last  will  ana  testament? 

A.  No  sir. 

Q.  And  he  didn't  ask  you  to  sign  it  as  a 
witness? 

A.  Not  in  words. 

Q.  Did  Mr.  Eysaman  ask  you  to  sign  his 
will  at  all  as  a  witness,  in  words? 

A.  No  sir. 

Q.  Did  Mr.  Eysaman  say  to  you  at  all  that 
he  bad  signed  this  will? 

A.  No  sir. 

Q.  Did  he  acknowledge  to  you  in  words 
that  it  was  his  signature  to  tbe  will,  or  did  he 
say  in  words  to  you  that  it  was  his  signature  to 
the  will? 

A.  No  sir. 

Q.  Did  you  hear  any  conversation  at  all, 
that  you  can  now  recollect — any  conversation 
or  words  used  by  Mr.  Eysaman  on  that  occa- 
sion, that  you  can  now  recollect? 

A.  No  sir.    .     .    . 

Q.  You  saw  no  other  sign  of  attention  thna 
by  tbe  nodding  of  the  head? 

A.  No  sir. 
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Q.  Did  he  nod  his  head  more  than  once? 

A.  I  don't  know. 

Q.  Ton  have  no  impression  about  any  nod- 
ding of  the  head  more  Uian  onoe? 

A.  No  sir;  I  think  he  nodded  his  head.  No 
other  movement  that  I  recollect,  by  tuminff 
his  head  or  opening  his  eyes.  I  think  he  did 
utter  my  name,  "  irve."  Don't  recollect  any 
other  words.  When  Dr.  8harer  spoke,  I  do 
not  recollect  any  movement  of  tne  face  or 
head.  I  think  he  made  movement  of  his  head 
as  if  giving  attention.  Nothing  more  than 
nodding. 

Another  witness  who  attended  the  testator 
during  the  day  and  night  of  Sunday  states 
that  he  entered  the  room  in  the  morning  di- 
rectly after  Dr.  Sharer  left,  and  that  he  a&ed 
the  testator  "  how  he  felt  this  morning,"  and 
he  made  no  repl^.  "He  was  in  a  drowse 
when  I  went  in,  lyvag  right  upon  his  back.  I 
think  his  eyes  were  shut. ' 

Sunday  towards  evening  Dr.  Sharer  came 
there  with  Mr.  Petrie.  "  Dr.  Shu^r  spoke  to 
the  old  gentleman.  He  asked  him  if  he  knew 
Mr.  Petrie.  Mr.  Eysaman  made  no  reply  to 
it." 

Q.  Anything  else  said  to  him  during  that 
afternoon  or  evening,  that  you  heard  or  saw, 
by  anyone? 

A.  I  don't  remember  anything.  Mr.  Eysa- 
man most  of  that  afternoon  was  in  a  drowse. 
He  would  wake  up  once  in  a  while  from  his 
sleep,  and  go  right  into  a  drowse  again.  I  did 
not  hear  him  say  anvthing  at  all  that  day  .  .  . 
During  Sunday  I  did  not  hear  him  say  any- 
thing to  anybody.  I  don't  know  whether  he 
saw  anything  or  not,  of  course.  He  did  not 
move  his  head  to  notice  anybody.  There  was 
a  person  come  up  to  the  lied,  and  he  took  no 
notice  of  him.  1  think  he  did  not  by  any  act 
or  word  indicate  that  he  realized  any  person 
that  was  present.  I  noticed  his  breathing 
heavily  all  alonff  for  a  number  of  days.  From 
the  time  I  was  tnere  with  him,  Sunday  night, 
he  did  not  say  a  word  or  make  a  mo- 
tion to  call  for  anything  himself.  His  condi- 
tion Monday  was  the  same,  except  he  was  a 
little  weaker.  I  didn't  hear  him  talk  any  on 
Mondav.  I^m  that  time  to  the  time  he  died 
he  made  no  reply  when  I  spoke  to  him,  more 
than  a  mere  nod  of  the  head.  What  I  asked 
him  was  if  he  wanted  some  water  or  some- 
tLJji^  to  wet  his  mouth.  I  occasionally  asked 
him  if  he  wanted  a  drink  or  something  of  that 
kind.  I  got  no  reply,  not  a  word,  from  that 
time  on  Sunday.  I  did  not  hear  him  say  any- 
thing that  you  could  understand.  He  died 
Thursday  at  three  o'clock.  From  Sunday  to 
tbat  time  I  don't  remember  that  he  had  any 
conversation. 

The  evidence  of  a  number  of  ezpertA  was 
given  on  the  part  of  the  contestants,  to  the 
effect  that  the  signature  of  the  will  was  not  in 
the  handwriting  of  the  testator,  but  was  ap- 
parently that  of  Sharer;  and  the  surrogate  m 
bis  opinion  states  that  "  The  appearance  of  his 
signature  to  the  alleged  will,  I  think,  indi- 
cates tbat  he  was  aided  in  its  formation." 

An  examination  of  the  will,  which  was  pre- 
sented to  the  court  on  the  argument,  consid- 
ered in  connection  with  the  evidence  of  the 
experts,  shows  that  the  capital  letters  in  the 
signature  bore  a  resemblance  to  the  character 
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of  Sharer's  handwriting,  and  did  not  conform 
to  the  manner  In  which  the  testator  usually 
formed  such  letters. 

Some  discrepancies  also  appeared  in  the  evi- 
dence of  Sharer,  and  several  witnesses  testified 
to  declarations  made  by  him  which  were  more 
or  less  inconsistent  with  his  testimony  on  the 
trial. 

It  seems  to  us,  upon  the  whole  evidence,  to 
be  indisputable  that  the  testator  was  at  the 
time  of  the  execution  of  the  will  in  the  border- 
land between  consciousness  and  insensibiU^. 

Although  we  have  not  alluded  to  all  of  the 
circumstances  bearing  upon  the  issue  tried,  we 
have  endeavored  to  present  its  salient  features, 
with  a  view  of  showing  the  bearing  which  the 
evidence  of  Ware  had  upon  the  question  pre- 
sented. The  probate  of  the  will  was  affirmed 
at  general  term,  u^n  the  ground,  amonff 
others,  that  the  evidence  of  Ware,  even  S 
erroneously  admitted,  did  not  necessarily 
prejudice  uie  contestants. 

We  are  unable  to  concur  in  the  opinion  of 
the  majority  of  that  court  upon  this  question, 
and  thmk  that  upon  the  evidence  a  serious 
question  of  fact  was  presented  to  the  surro- 
gate, as  to  the  existence  of  testamentary 
capacity  on  the  part  of  the  testator  on  Sunday 
morning  when  the  will  was  executed,  and 
whether  there  was  a  conscious  and  intelligent 
understanding  by  him  of  the  circumstances  at- 
tending its  execution. 

It  cannot  properly  be  said  that  material  evi- 
dence erroneouslv  admitted  upon  an  issue  is 
harmless,  unless  the  testimon v  preponderates  so 
greatly  in  favor  of  the  proposition  that  a  verdict 
against  it  would  be  set  aside  by  the  court  as  con- 
trary to  the  evidence.  When  the  evidence  on 
each  side  is  so  nearly  balanced  that  a  determina- 
tion either  wav  would  not  be  reversed  upon  ap- 
peal,it  cannot  be  said  that  the  losing  party  is  not 
prejudiced  by  material  evidence  testified  to  by 
an  incompetent  witness  against  his  objection. 

We  think  the  testimony  in  this  case,  exclud- 
ing that  of  Ware,  was  so  nearly  balanced  that 
a  decree  in  favor  of  either  party  could  not 
properly  have  been  reversed  upon  the  facts  by 
an  appellate  tribunal. 

Under  these  circumstances  Ware,  who  was 
the  principal  devisee  under  the  will,  and  had 
been  in  the  testator's  employ  for  upwards'  of 
forty  years,  and  his  constant  attendant  during 
his  last  sickness,  was  called  as  a  witness  in 
support  of  the  will.  He  was  permitted  to  tes- 
tify to  bis  observations  of  the  acts,  conduct 
and  conversations  of  the  testator  during  the 
last  week  of  the  testator's  sickness. 

This  evidence  was  uniformly  objected  to^ 
except  in  one  instance,  by  the  contestants, 
upon  the  specific  ground  that  Ware,  as  a  lega- 
tee under  the  will,  was  not  competent  to 
testify  to  personal  communications  and  trans- 
actions with  the  testator  under  section  839  of 
the  Code. 

These  objections  were  uniformly  overruled 
by  the  surrogate,  and  Ware  gave  abundant 
evidence  upon  the  subject  of  the  testator's 
mental  and  physical  condition  during  the  last 
week  of  his  life.  Among  other  things,  he  was 
permitted  to  testify,  under  objection,  to  a  con- 
versation occurring  between  himself  and  the 
testator  on  Saturday,  the  26th  of  April,  in  re- 
lation to  the  subject  of  an  offer  by  the  testator 
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to  execute  a  aeod  of  a  certain  100  acres  of  land 
to  the  witness,  which  was  declined  by  him. 

Tbe  conceded  error  in  admitting  this  eyi- 
dcnce  was  disregarded  by  tbe  general  term 
upon  the  ground  that  the  objection  thereto  wa^ 
not  sufficiently  specific.  The  objection  imme 
diately  sacceedeo  eight  previous  objections  to 
similar  evidence,  made  upon  the  ground  that 
the  witness  was  not  competent  to  testify  to 
such  transactions  and  conversations,  and  was 
that  it  was  *' incompetent  and  immaterial." 
We  think  the  admission  of  this  evidence  was 
error,  and  that  the  trial  court  was  sufficiently 
apprised  of  the  real  nature  of  the  objection  by 
the  whole  course  of  tbe  examination  of  the 
witness.     Church  v.  Howard,  79  N.  Y.  415. 

This  witness  was  further  permitted  to  testifx 
to  the  whole  course  of  his  observations  of  the 
testator's  acts,  conduct  and  conversations  dur- 
ing the  four  days  succeeding  the  Saturday 
in  question.  Excluding,  for  the  present,  his 
evidence  on  the  subject  of  the  execution  of  the 
will,  he  testified,  under  objection,  to  eleven 
different  conversations  with  vatious  persons, 
indicating  capacity  to  converse  intelligently 
and  understandin^Iy  upon  the  subject  intro- 
duced; a  reco^ition  oi  the  various  persons 
who  visited  him;  appreciation  and  intelligent 
answers  to  all  questions  put  to  him;  a  con- 
sciousness of  his  physical  wants,  and  the  abil- 
ity, in  language,  to  make  them  known;  and, 
generally,  to  a  sufficient  degree  of  conscious- 
ness, intelligence  and  judgment  to  show  that 
.  when  he  executed  his  will  ne  did  so  with  full 
knowledge  and  appreciation  of  tbe  nature  and 
effect  of  the  transaction  in  .which  he  was  en- 
gaged. 

It  is  quite  impossible  to  say  that  this  evi- 
dence did  not  have  a  powerful  effect  upon  the 
determination  of  the  question  of  testamentary 
capacity  presented  to  the  surrogate  for  decision. 
This  evidence  was  offered  and  received  as  bear- 
ing upon  the  condition  of  tbe  body  and  mind 
of  the  testator,  without  reference  to  the  partic- 
ular signification  of  the  language  used  by  him. 
and  was  important  only  as  showing  the  mental 
capacity  oi  the  testator,  and  whether  he  bad 
an  intelligent  understanding  and  appreciation 
of  what  took  place  within  bis  sight  and  hear- 
ing at  the  time  of  the  execution  of  the  will. 

The  issue  in  the  case  was  whether  the  testa- 
tor was  conscious  and  of  sound  disposing  mind 
on  the  Sunday  in  question;  and  Ware's  evi- 
dence consistea  of  his  observations  of  the  acts, 
conduct  and  conversations  of  the  testator  as 
exhibited  to  those  who  were  attending  him. 

Such  evidence  was  important  and  material 
upon  the  issue  tried,  and  is  clearly  within  the 
letter  and  spirit  of  those  transactions  to  which 
the  Code  prohibits  an  interested  witness  from 
testifying.  It  was  of  the  same  class  of  evidence 
as  that  pronounced  by  this  court  to  be  incom- 
petent, under  section  829  of  the  Code,  in  Bol- 
€cmb  V.  HoUamb,  95  N.  Y.  816.  See  also  Lane 
▼.  Lane,  95  N.  Y.  494,  and  Be  dmith,  95  N.  Y. 
516. 

As  indicated  by  the  head  note  of  Holcomb  v. 
HokoTtib,  it  was  there  held  that  "The  policy  of 
the  statute  excludes  testimony  of  an  interested 
witness  concerning  any  transaction  with  the 
deceased  in  which  the  witness  in  any  manner 
participated,  or  of  any  communication  in  his 
presence  or  hearing,  if  he  in  any  way  was  a 
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party  thereto,"  and  that  testimony  of  interested 
witnesses  was  improperly  received  "as  to  con- 
duct and  actions  of  the  deceased,  tending  to 
show  hia  enfeebled  and  dependent  oondinon, 
and  as  to  sta'ements  made  by  him,  although 
DOt  addressed  to  the  witness,  and  made  in  ig- 
norance of  his  presence." 

The  case  of  Cory  v.  WhiU,  69  N.  Y.  886,  is 
not  an  authority  for  the  admission  of  this  evi- 
dence. Several  grounds  for  the  conclusion 
reached  in  that  case  were  stated,  but  a  single 
judge  only  concurred  with  the  opinion.  Two 
judges  concurred  in  the  result,  and  two  dis- 
sented; the  remaining  judge  not  voting.  One 
of  the  grounds  suggested  in  that  case  was  that 
the  party  objecting  to  the  evidence  offered  was 
not  an  assignee  of  the  deceased  person  within 
the  meaning  of  the  statute.  The  evidence  thus 
sought  to  be  ffiven  consisted  of  a  declaration 
made  by  the  aeceased  person  to  hia  own  attor- 
ney in  the  presence  of  the  plaintiff.  The  point 
was  presented  upon  an  objection  to  the  ques- 
tion calling  for  the  evidence,  which  was  sus- 
tained by  the  trial  court  The  judge  who  wrote 
in  this  court  was  of  the  opinion  that  the  ques- 
tion excluded  did  not  necessarily  relate  to  a 
personal  communication  or  transaction  between 
I  lie  deceased  person  and  the  witness,  and  was 
therefore  competent.  The  case  cannot  be  con- 
sidered an  authority  upon  the  question  here 
presented. 

Ware  was-  also  permitted  to  testify,  under 
objection,  to  the  conversation  taking  place  be- 
tween the  testator  and  Sharer  and  Barse — ot- 
tendingthe  attestation  and  publication  of  the 
will.  His  evidence  tended  in  every  material 
respect  to  corroborate  the  version  given  of  the 
transaction  by  Sharer,  and  conflicted  with  that 
of  Barse. 

At  the  time  this  evidence  was  admitted  it 
appeared  that  Ware  had  been  present  during 
the  whole  interview  during  which  the  will  was 
alleged  to  have  been  executed,  and  had  con- 
fessedly taken  a  part  in  its  subscription  by  the 
testator.  Ware  and  Sharer  were  the  only  per- 
sons then  present,  and  Ware  supported  the  tes- 
tator upon  the  bed  in  his  arms,  by  the  testator's 
express  request,  while  Sharer  guided  the  hand, 
upon  similar  request,  and  assisted  Eysaman  in 
subscribing  his  name  to  the  will. 

It  cannot  be  doubted  that  the  request  to 
Ware,  and  acquiescence  and  participation  in 
the  act  of  the  testator  in  subscribing  tbe  will, 
was  a  personal  transaction  and  communication 
between  him  and  the  testator,  within  the  mean- 
ing of  the  statute.  Such  must  have  been  the 
understanding  of  the  proponents,  for  they 
voluntarily  omitted  to  examine  Ware  in  chief 
as  to  Uie  signing  of  the  will,  but  confined  his 
evidence  to  the  publication  and  attestation 
which  followed  the  testator's  subscription. 
This  was  claimed  by  them  to  be  competent,  as 
relating  to  another  transaction,  in  which  he 
took  no  part.  We  think  it  was  error  to  admit 
this  evidence. 

The  act  of  executing  the  will,  although  con- 
sisting of  several  indents,  constituted  but  one 
transaction,  aud  derived  its  efficacy  as  a  valid 
execution  from  the  performance  of  each  re- 
quirement of  the  statute.  The  transaction  was 
continuing,  and  related  to  but  one  subject, 
viz. ,  the  execution  of  a  will.  A  participation 
by  a  person  in  any  of  the  material  acts  required 
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10  complete  iU  Talid  execution  made  the  trans- 
action one  between  tlie  testator  and  that  i)er- 
son.  Ware  was  present  from  the  subscription 
to  t^e  publication  end  attestation,  and  it  can- 
not reasonably  be  held  that  be  did  not  partici- 
pate in  the  execution  of  the  will. 

We  are  referred  by  the  respondents  to  sec- 
tion 2544  of  the  Code  of  Civil  Procedure,  pro- 
viding that  "A  person  is  not  disqualified  or 
excused  from  testu^ing  respecting  the  execution 
of  a  will  by  a  provision  therein,  whether  it  is 
beneficial  to  him  or  otherwise/'  as  bearing  up- 
on the  question  of  the  competency  of  the  evi- 
dence ^ven  by  Ware.  No  argument  or  dis- 
cussion accompanied  this  reference,  and  we  are 
left  to  conjecture  what  bearing  it  is  supposed 
to  have  upon  the  facts  of  the  case.  We  infer 
that  it  is  thought  to  have  effected,  to  some  ex- 
tent, a  repeal  of  section  829,  by  implication,  and 
some  of  my  brethren  are  of  the  opinion  that  the 
point  is  sufficiently  grave  to  require  serious 
treatment.  The  section  occurs  in  that  part  of  the 
Code  relating  exclusively  to  proceedings  in  sur- 
rogates' courts,  and  states,  in  respeet  to  a  single 
subject,  that  a  person  shall  not  by  reason  of  an 
interest  under  a  will,  whether  beneficial  or 
otherwise,  be  disqualified  from  testifying  to  its 
execution. 

The  persons  whose  testimony  \b  competent 
and  by  statute  indispensable  to  the  probate  of 
a  will  are  its  subscribing  witnesses,  and  they 
are,  according  to  general  understanding,  the 
persons  who  are  known  as  witnesses  to  its  exe- 
cution. To  hold,  therefore,  that  the  section 
refeis  only  to  those  persons  who  are  generally 
understood  to  be  the  witnesses  to  a  will,  would 
accord  with  its  langucige,  and,  we  think,  also 
with  its  obvious  meaning  and  intent. 

Repeals  by  implication  are  not  favored  by 
the  courts,  and  will  not  be  allowed,  unless  there 
is  such  a  repugnance  between  two  statutes  that 
thev  cannot  stand  together  and  one  necessarily 
nullifies  the  other.  If  such  a  construction, 
however,  can  be  given  to  them  that  both  may 
stand  and  each  have  an  appropriate  office  to 
perform,  then  it  is  the  duty  of  the  court  so  to 
interpret  them. 

We  think  that  section  2544  refers  to  sub- 
scribing witnesses  alone,  and  was  intended  to 
make  all  such  witnesses  competent  to  testifv  in 
a  probate  court  to  its  execution,  however  their 
interest  might  arise.  Although  the  express 
words  do  not  so  confine  it,  we  think  such  a 
purpose  can  fairly  be  implied  from  its  lansruage 
and  that  of  statutes  in  pari  materia. 

It  is  said  in  the  note  to  the  section  in 
Throop*s  edition  of  the  Code  of  Civil  Procedure 
that  it  was  substituted  for  section  6  and  a  part 
of  section  50,  pt.  2,  chap.  6,  title  1,  of  the  Re- 
vised Statutes.  Those  sections  were  substan- 
tially as  follows: 

Section  6  provided  that  a  creditor  whose 
debt  was  by  the  will  made  a  charge  upon  lands 
devised  should,  notwiibstanding  such  interest, 
be  a  competent  witness  to  prove  the  will. 

Section  50  provided  that  "If  any  person 
shall  be  a  subscribing  witness  to  the  execution 
of  any  will,  wherein  any  beneficial  devise, 
legacy,  interest  or  appointment  of  any  real  or 
pcisonal  estate  shall  be  made  to  such  witness, 
and  such  will  cannot  be  proved  without  the 
testimony  of  such  witness,  the  said  devise, 
legacy,  interest  or  appointment  shall  be  void 
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so  far  only  as  concerns  such  witness,  or  any 
claiming  under  him;  and  such  person  shall  tie 
a  competent  witness,  and  compellable  to  testify 
respecting  the  execution  of  the  said  will  in  like 
manner  as  if  no  such  devise  or  bequest  had 
been  made." 

Section  51,  referring  to  the  same  subject, 
provided  that  in  case  such  witness  would  have 
been  entitled,  as  heir  or  next  of  kin,  to  a  share 
in  the  estate  of  such  testator  if  he  had  died  in- 
testate, that  he  might  recover  from  the  devisees 
and  legatees  in  the  will,  if  established,  his  pro- 
portion of  such  estate,  not  exceeding,  however, 
the  amount  devised  to  him  by  the  will. 

Section  6  of  the  Revised  Statutes  was  ex- 
pressly repealed  by  chapter  245  of  the  Laws  of 
1880,  and  tiiereby  rendered  all  interested  wit- 
nesses, save  those  mentioned  in  section  50, 
which  was  expressly  excepted  from  the  repeal, 
incompetent  to  testify  as  subscribing  witnesses. 

Section  2544  was  therefore  adopted  as  a  sub- 
stitute for  section  6,  and  was  intended  to  enlarge 
the  former  exception,  and  embrace  not  only 
the  special  case  provided  for  by  the  repealed 
section,  but  all  other  possible  cases  where  an 
interest  in  the  event  of  a  controversy  over  the 
probate  of  a  will  might,  under  the  existing 
statute,  disqualify  a  subscribing  witness  from 
testifying  to  its  execution.  Although  it  may 
not  be  easy  to  specify  such  cases,  the  Legisla- 
ture, probably  out  of  abundant  caution,  deemed 
it  prudent  by  general  words  to  embrace  aQ 
Bulwcribing  witnesses  by  a  comprehensive  ex- 
ception from  disqualification  by  reason  of  inters 
est.  The  lan^age  of  the  enactment  seems  to 
support  this  view. 

The  evidence  authorized  to  be  given  by  sec- 
tion 2544  refers  to  that  given  in  sorrogates^ 
courts  alone,  and  relates  smelv  to  the  subject  of 
the  execution  of  the  will.  It  was  clearly  in- 
tended to  operate  as  a  substitute  for  prior  stat- 
utes that  related  to  subscribing  witnesses  alone, 
and  there  was  no  reason  for  including  other 
persons  in  its  provisions.  The  reason  for  ex- 
empting such  witnesses  from  the  application 
of  the  general  rule  of  exclusion  made  by  sec- 
tion 829  is  obvious,  as  their  testimony  is  made 
indispensable,  if  obtainable,  to  the  probate  of 
a  will.    Sections  2618,  2619. 

Otherwise  numerous  wills,  to  which  legatees 
and  others  interested,  who  had  through  igno- 
rance, carelessness  or  inadvertence  become  at- 
testing witnesses,  would  fail  in  their  probate 
and  the  wishes  of  their  makers  in  respect  to 
the  disposition  of  their  property  be  altogether 
defeated.  To  obviate  these  consequences,  the 
provisions  of  the  various  statutes  referred  to 
were  adopted. 

To  carry  the  effect  of  section  2544  beyond 
the  object  alluded  to  would  make  interested 
witnesses  competent  to  testify  to  facts  no  more 
essential  to  the  establishment  of  wills  than 
many  other  transactions  respecting  which  they 
are  obviously,  under  section  829,  incompetent 
now  to  testify.  Such  witnesses  are  now  in- 
competent to  speak  of  personal  communica- 
tions and  transactions  with  a  testator,  showing 
undue  infiuence  or  testamentary  capacity;  and 
why  should  it  be  deemed  important  to  make 
them  competent  to  prove  the  execution  of  a 
will,  which  is  generally  supposed  to  be  effect- 
ively taken  care  of  by  the  subscribing  wit- 
nesses, and  yet  deprive  them  of  comi)etenc5 
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upon  other  equally  Important  facts  in  such 
•  controversy? 

It  might  also  be  asked  why  legatees  who  are 
subscribing  witnesses  should  be  compelled  to 
forreit  their  legacies,  if  called  to  prove  a  will, 
and  that  those  who  are  also  legatees,  but  not 
such  witnesses,  can  teslifv  to  the  same  facts 
with  perfect  immunity  from  loss  by  reason 
thereof;  and  it  may  further  be  asked  why  such 
person  should  be  permitted  to  testify  to  the  ex- 
ecution of  wills  before  a  surrogate,' and  yet  be 
precluded  from  doing  so  in  controversies  in 
other  courts  concerning  the  validity  of  testa- 
mentary dispositions  of  real  es^tate. 

It  is  quite  apparent  that  section  2544  has  not 
been  supposed,  by  either  the  bench  or  the  bar 
of  this  State,  to  have  produced  any  change  in 
section  829  ;  for  during  the  nine  years  since  its 
adoption  it  has  not  been  cited  or  referred  to  in 
any  case  that  we  have  discovered,  where  section 
829  has  been  the  subject  of  consideration.  In 
the  mean  while  numerous  decisions  have  been 
crroneouslv  made  in  the  courts  of  the  State,  if 
section  2544  is  now  given  the  effect  claimed  for 
it.  We  refer  to.a  few  only  of  the  cases  which 
have  been  decided  in  this  court. 

In  Lane  v.  Lane,  95  N.  T.  494,  the  evideuce 
of  the  testator's  wife,  who  was  a  legatee  under 
the  will,  was  admitted  to  prove  the  conversa- 
tions taking  place  at  its  preparation  and  execu- 
tion. This  court  said:  *'As  to  any  personal 
transaction  or  communication  with  the  testator, 
she  was,  of  course,  incompetent  to  testify, 
under  section  829  of  the  Coae;*'  and  the  judg- 
ment was  reversed  for  error  in  the  admission  of 
her  evidence. 

In  the  same  volume  (page  516),  in  Be  Smith, 
a  legatee  and  executor  of  the  will  was  permit- 
ted to  testify  to  the  instructions  of  the  testator 
and  the  draft  and  execution  of  a  will  on  Sep- 
tember 10,  with  a  view  of  showing  that  a  sub- 
sequent will  executed  on  September  18  was  a 
transcript  of  the  previous  will,  and  in  all  re- 
spects the  same,  except  that  the  witness  was  a 
subscribing  witness  to  the  first  will,  and  not  of 
the  last.  It  was  held  that  such  witness  was 
not  competent  to  testify  under  section  829. 

In  Be  Will  of  Wilson,  108  N.  Y.  874,  4  Cent. 
Hep.  769,  an  executor  and  legatee  under  the 
wiu  of  Wilson  was  allowed  to  testify  to  facts 
relating  to  the  preparation  and  execution  of  the 
will.  It  was  held  that  the  witness,  having 
previously  executed  a  release  of  his  legacy  to 
the  executor,  was  thereby  rendered  competent, 
although  otherwise  he  would  have  been  in- 
competent under  section  829. 

In  Loder  v.  Whelpley  (Ct.  App.  Nov,  27, 
1888),  111  N.  Y.  289,  it  was  stated  that  "The 
testimony  of  the  legatee  under  a  will,  so  far  as 
it  relates  to  communications  with  the  testator, 
or  transactions  with  him,  is  inadmissible  on 
proceedings  taken  for  the  admission  of  the 
vill  to  probate  under  Code  Civil  Procedure. 
§829." 

It  may  also  be  observed  that  Ware's  evi- 
dence was  not  offered  for  the  purpose  of  prov- 
ing the  execution  of  the  will;  for  the  surrogate 
bad  already  ruled  that  the  formal  proofs  of  ex- 
ecution were  sufficient  to  admit  the  will  to 
probate,  and  it  was  therefore  received  upon 
the  question  of  testamentary  capacity,  and  was 
unquestionably  important  evidence  upon  that 
iasue.    As  we  have  seen,  his  evidence  upon 

:3  L.  R.  A. 


that  question,  if  derived  from  personal  trans- 
actions and  communications  with  the  testator, 
was  incompetent,  and  upon  such  an  issue  it 
was  none  the  less  so  because  it  related  to  ob- 
servations made  during  the  proceedings  for  the 
publication  of  the  will. 

The  history  of  section^  828  and  829  shows  a 
uniform,  consistent  and  intelligent  purpose  on 
the  part  of  the  Legislature,  while  aboUshing 
the  strict  rules  of  the  common  law  in  relation 
to  testimony  given  by  interested  persons,  to  so 
limit  and  restrict  such  evidence  as  not  to  per- 
mit them  to  speak  of  personal  transactions  and 
commimications  bad  with  a  deceased  person 
through  whom  the  respective  parties  to  the  lit- 
igation derived  the  title  or  interest  which  wus 
its  subject. 

The  general  principle  that  interest  in  the 
event  oi  an  action  should  not  disqualify  a  per- 
son from  testifying  therein  was  mcorpornlcd 
in  section  393  of  the  original  Code  of  Pro- 
cedure adopted  in  1848.  It  was  thereby 
provided  that "  No  person  offered  as  a  witness 
shall  be  excluded  by  reason  of  his  interest  in 
the  event  of  the  action."  By  section  899,  how- 
ever, it  was  provided  that  the  previous  section 
should  not  apply  to  a  party  to  the  action,  nor 
to  any  person  for  whose  immediate  benefit  it 
should  be  prosecuted  or  defended.  Neither 
should  an  assizor  of  a  thing  in  action  or  con- 
tract be  exammed  in  behalf  of  a  person  deriv- 
ing title  through  or  from  him,  against  an  as- 
signee or  an  executor  or  administrator,  unlesa 
the  ether  party  to  such  contract  or  thing  in  ac* 
tion  should  be  living. 

By  an  amendment  to  the  Code  in  1857  the 
restriction  as  to  parties  to  an  action  and  persons 
for  whose  immediate  benefit  it  was  prosecuted 
or  defended  was  removed  in  cases  where  the 
adverse  party  was  living  and  was  capable  of 
being  examined  as  to  the  same  transaction. 
Under  these  provisions,  it  had  been  held  that 
they  did  n6t  apply  to  special  prbceedincnB  or 
probate  cast's  {ue  Belt,  1  Park.  Crim.  Kep. 
169;  Woodruff  v.  Cox,  2  Bradf.  223);  but  by 
section  12,  chapter  459,  Laws  1860,  it  was  pro- 
vided that  sections  398  and  399  should  apply  to 
surrogates'  courts,  and  that  the  interest -^  1  par- 
ties thereby  made  competent  should  not  testify 
to  personal  transactions  had  with  a  deceased 
person  under  certain  circumstances  therein 
specified. 

By  section  31,  chapter  460,  Laws  1862,  sec- 
tions 398  and  399  of  the  Code  of  Procedure 
were  not  only  again  made  applicable  to  surro- 
gates' courts,  but  such  parties  as  were  thereby 
made  competent  as  witnesses  were  prohibited 
from  testifying  to  personal  transactions  or  com- 
munications with  a  deceased  person  as  against 
the  executors,  administrators,  heirs  at  law,  next 
of  kin  or  assignees  of  such  deceased  person. 

Since  1862,  therefore,  through  all  of  the  mu- 
tations which  sections  898  and  899  have  under- 
gone, until  they  became,  in  1877,  sections  828 
and  829  of  the  present  Code  of  Civil  Procedure, 
the  prohibition  upon  interested  parties,  in  ac- 
tions as  well  as  surrogates'  proceedings,  from 
testifying  to  personal  communications  and 
transactions  with  a  testator,  have  been  carefully 
re-enacted  and  preserved.  It  can  hardlv  1>8 
supposed  that  these  sections  which  have  been 
the  subject  of  frequent  consideration  and 
amendment  by  the  Legislature,  and  of  the  full- 
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est  and  moet  careful  scrudaj  and  consideration 
by  tbe  courts,  should  have  been  intended  to  be 
amended  in  so  important  a  particular  as  that 
contended  for,  without  anv  reference  to  it  in 
the  section,  or  some  provision  making  it  appli- 
cable to  other  than  probate  cases  involving  the 
validity  of  wills,  and  when  the  want  of  such 
evidence  might  be  conclusive  upon  the  con- 
troversy. 

Indeed,  we  do  not  see  whj  the  same  rule  of 
construction  would  not  require  us  to  hold  that 
section  890  of  the  original  Ck)de  operated  to  re- 
peal section  60  of  the  Revised  Statutes,  for 
certainly  section  809  prohibited  all  interested 
persons  from  testifying  to  personal  communi- 
cations and  transactions  with  a  deceased  per- 
son, and  the  general  language  of  that  section 
would  apply  as  well  to  subscribing  witnesses 
as  to  persons  not  in  that  situation.  Tet  it  was 
never,  we  think,  supposed  to  have  that  effect; 


and  section  60  stfll  remains  as  an  existing  pro* 
vision  of  law  prescribing  the  conditions  upon 
which  legatees  and  others  who  are  attesting 
witnesses  shall  testify  in  respect  to  the  execu- 
tion of  wills. 

It  seems  to  us  it  could  not  have  been  intended 
thnt  these  legatees  should  be  compelled  to  for- 
feit their  legacies  to  render  them  competent  to 
testify  to  the  execution  of  a  will,  while  others 
who  were  e<iually  interested  could  testify  to  it 
without  losing  their  interest  thereunder. 

We  are,  for  the  reasons  stated,  of  the  opinion 
that  the  judgment  qf  the  General  Termaibd  decree 
€f  the euTTogate should  he  reverted, andihepnh 
eeedinge  remanded  for  the  further  action  of  the 
surrogate  therein,  with  the  question  of  costs 
reserved  for  the  determination  of  the  court  be- 
low upon  the  final  disposition  of  the  case. 

All  concur,  except  Earl^  J,,  who  tabes  no 
part 
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B.  W.  GRANT,  IHff,  in  Err., 

V, 

L.   A.  KUGLAR. 

( Ga. > 

*Wliere  a  stream  flows  tbnmglh  two  ad* 
traets  of  land*  the  property  of  dif- 


Joining 

lerent  ow: 


rerent  owners,  and  Id  the  bed  of  the  stream  on  the 
upper  tract  there  was  a  natural  ledge  of  rock 
which  retarded  the  flow  of  the  water  so  as  to  pro- 
tect the  lower  tract  from  overflow,  the  proprie- 
tor of  the  upper  tract  had  no  right  to  remove 
Bucb  ledge  of  rock,  and  thereby  so  vary  the  nat- 
ural flow  of  the  stream  as  to  occasion  damage  to 
the  lower  tract  by  causing  water  and  sand  to 
overspread  portions  of  the  same,  which,  but  for 
the  alteration,  would  not  be  so  affected.  And 
this  is  true,  although  there  be  no  damage  at  the 
point  where  the  stream  enters  the  lower  tract, 
but  only  further  down. 

(January  9, 1880.) 

IpRROR  to  the  Superior  Court  of  Henry 
J  County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  to  recover  damages  for 
injuries  resulting  to  plaintifTs  land  from  its  be- 
ing overflowed  by  water.    Befoereed. 

i^laiotifl  and  defendant  were  owners  of  ad- 
joining tracts  of  land  through  which  a  stream 
of  water  flowed.  Defendant  owner  of  the  up- 
per tract  removed  a  ledge  of  rock  which  oper- 
ated as  a  natural  dam  to  keep  back  the  water 
in  the  stream.  By  reason  of  such  removal  the 
volume  ci  water  was  so  increased  in  the  stream 
*Headnote  by  Bubokuet,  Ch.  J. 


that  it  overflowed  its  banks  at  points  below 
where  the  ledge  was  removed  and  caused  the 
damase  complained  of.  The  court  below  dis- 
nussed  the  dechiration  and  plaintiff  took  this 
writ. 

Ifeeen.  W.  A.  Brown  and  E.  J.  Bea- 
S^n«  for  plaintiff  in  error: 

The  plea  of  damnum  absque  ii\furia  does  not 
apply  when  the  right  of  a  party  has  been  in- 
vaded. 

71  Ga.  726. 

As  to  ri^t  of  proprietors  to  have  stream 
unchanged  Dy  upper  owners,  see— 

Angell,  Watercourses,  §6  95  a,  96, 108  e,  *» 


166  r;  4  Ga.  241;  Cooley,  Torts,  669. 

Messrs,    Bi^by   Sb  Dorset 
Spence  for  defendant  in  errpr. 


Bleekle^t  Ch,  J.,  delivered  the  opinion  of 
the  court: 

The  principle  upon  which  we  rule  this  case 
is  that,  water  having  a  time  relation  as  well  as 
a  space  relation,  both  of  them  being  fixed  by 
nature,  there  is  no  more  right  in  an  adjacent 
proprietor  to  alter  the  one  than  the  other.  If 
the  time  relation  of  the  stream  is  so  altered 
that  the  effect  of  the  water  upon  the  lower  tract 
is  injurloushr  different  from  what  it  was  by 
tbe  natural  flow  of  the  stream,  then  a  wrong  haa 
been  done  to  the  proprietor  of  the  lower  tract. 

We  think  that  the  owner  of  water  has  no 
more  right  artificially  to  project  it  forward  on 
another  man's  land  than  he  has  to  push  it 
back  upon  land  in  his  rear;  and  if  by  so  do- 
ing he  causes  damage  he  ought  to  answer  for 


Nora.— Damage  caused  by  projeetilng  water  on  land 
fwlherdown  stream. 

An  owner  of  land  has  no  right  to  rid  Us  land  of 
surface  water  or  superfloiaUy  percolating  water  by 
collecting  it  in  artificial  channels  and  discharging 
it  through  or  upon  the  land  of  an  adjoining  pro- 
prietor.  White  v.  Chapln,  12  Allen,  616;  Foot  v. 
Bronson,  4  Lans.  47;  Hicks  v.  Sililman,  99  HI.  2Q5; 
Kauffman  v.  Grlesemer,  96  Fa.  41S:  Martin  v.  Riddle, 
26  Fa.  416  note:  MiUer  v.  Laubaoh^  47  Pa.  164;  But- 
ler V.  Peck,  16  Ohio  St.  884;  Livingston  v.  McDonald, 
21  Iowa,  160;  Davis  v.  Londgreen,  8  Neb.  48;  Porter 
8  L.  B.  A. 


V.  Durham,  74  N.  C.  707.  See  Goldsmith  v.  Elsas* 
68  Ga.  186;  Gillis  v.  Nelson,  16  La.  Ann.  276;  Sowers 
V.  Shiir,  16  La.  Ann.  800. 

This  is  alike  the  rule  of  the  common  and  civil 
law.  Barkley  v.  Wilcox,  86  N.  Y.  148;  Goulds 
Waters,  p.  471. 

If  the  owner  of  the  dominant  estate  drains  hi» 
land  io  such  a  manner  as  to  injure  the  owner  of  th* 
servient  estate,  and  his  act  is  not  in  the  interest  of 
good  husbandly,  it  Is  an  injury  for  which  the  latter 
has  a  remedy  by  action  or  by  the  preventive  rem- 
edy of  injunction.  Harrington  v.  Peck,  11  Oradw* 
62;  Uvlngston  v.  McDonald,  n  Iowa,  16Ql 
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it  There  may  be  difficulty  in  asoertaining 
from  the  declaration  in  this  case  how  the  al- 
leged injury  could  occur  conaistently  with 
physical  laws;  but,  if  it  be  true,  as  averred, 
tiiat  a  causal  connectiou  exists  between  the  re- 
moval of  the  ledge  of  rock  and  the  damage  to 
the  lower  tract,  we  can  see  no  legal  obstacle 
to  a  recoyery;  and  we  think  the  court  erred  in 
dismissing  the  declaration  upon  demurrer. 

It  is  not  easy  to  find  an^  instance  in  point, 
but  we  think  the  principle  is  recognized  in  cer- 
tain authorities  we  have  examined,  most  of 


them  cited  in  Angel  1  on  Watercourses,  §j^  96a, 
96, 1060, 108A;,  885. 

Nothing  in  our  Code  militates  against  the 
Tiew  we  have  presented.  We  think  the  Code, 
i^  2327,  2281,  2282,  8018,  makes  no  substan- 
tial change  in  the  common-law  rights  of  land 
owners,  with  respect  to  ditching  out  and 
protecting  their  property ;  and  such,  in  ef- 
fect, was  the  view  of  the  Act  of  1806  taken 
by  this  court  in  Persoru  t.  HiU,  88  Qa.  Supp. 
141. 

Judgment  reversed. 
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L.  E.  JUDKIN8 

V. 

fiamuel  WOODMAN. 
(.„.Maiiie....) 

1.  A  mortcftfpor  of  a  farm  who,  while  remalnlnff 
In  possesnon,  outs  a  reasonable  quantity  of  wood 
for  his  own  use  as  fuel,  oan,  on  leaving  the  farm, 
remove  the  wood  for  use  elsewhere. 

2.  A  Bch^^lff  of  articles  claimed  by  a  mort- 
gagee is  admissible  in  evidence  against  him  in  an 
action  to  recover  from  him  wood  dalmed  by  the 
mortgagor. 

prUnmarylMi  1889.) 

ON  defendant's  exceptions  to  the  Supreme 
Judicial  Court,  Somerset  County.     Ooer- 
rul^. 

This  was  an  action  of  trover  by  a  mortgagor 
to  recover  wood  cut  by  him  on  the  mortgaged 
premises  for  his  own  use,  and  retained  by  the 
mortgagee  upon  the  mortgagor's  removal  from 
the  premises. 
Messrs.  MerrlU  Sb  Coffin  for  defendant 
Messrs,  Walton  Sb  Walton  for  plaintiff. 

• 

Walton,  Jl,  delivered  the  opinion  of  the 
court: 

The  question  is  whether,  if  the  mortgagor  of 
a  farm,  while  remaining  in  possession,  cuts  a 


reasonable  quantity  of  wood  for  his  own  use 
as  fuel,  he  can,  on  leaving  the  farm,  remove 
the  wood  for  use  elsewhere.  His  right  to  cut 
the  wood  is  not  denied.  His  right  to  remove 
it  for  use  elsewhere  is  denied. 

Assuming  that  ike  wood  was  lawfully  cut, 
being  reasonable  in  amount,  and  that  in  cutting 
it  no  rule  of  good  husbandry  was  violated, 
we  think  that  upon  leaving  the  farm  the  mort- 
pigor  would  have  a  right  to  take  the  wood  with 
him.  When  severed  from  the  soil,  if  right- 
fully and  lawfully  severed,  the  wood  would 
become  a  mere  chattel,  and  would  no  more  be- 
long to  the  mortgagee  than  hay  or  grain  or 
fruit  harvested  from  the  farm. 

This  rule  does  not  apply  to  wood  or  timber 
unlawfully  cut.  It  applies  only  to  wood  law- 
fully cut  for  fuel  for  family  use.  Such,  in 
effect,  was  the  ruling  of  the  Judge  who  tried  the 
case;  and  we  think  the  ruling  was  correct. 

Objection  was  made  to  the  admission  in  evi- 
dence of  a  paper  said  to  be  a  schedule  of  arti- 
cles claimed  by  the  mortgagee,  and  on  which 
the  wood  in  question  does  not  appear.  It  was 
objected  to  on  the  ground  of  irrelevancy.  We 
think  it  was  admissible.  It  was  prepared  by 
the  defendant,  and  was  admissible  upon  the 
same  ground  that  any  declaration  of  a  party, 
written  or  oral,  is  admissible.  Its  probative 
force,  if  any,  was  for  the  jury. 

Exceptions  overruled. 

Petersv  Ch,  J„  and  Danforth,  Virgin, 
liibbey  and  Fostor*  JJ.,  concurred. 


NoTS.~l{{0fht  of  mortgagor  to  out  timber  from  the 

mortgaoedland. 

The  mortgagor  has  the  unquestionable  right  to 
cut  timber  from  the  mortgaged  premises,  even 
for  milling  purposes,  provided  he  makes  payment 
in  I  roportion  beyond  the  annual  payments  speol- 
flod  in  the  mortgage;  and  the  mortgagee  has  no 

I  icn  on  the  timber  when  out.  If  out  in  good  faith  by 
the  mortgagor  or  his  grantees.   Bnslgn  v.  Oolbum, 

II  Paige,  50a. 

Although  a  mortgagor  may  out  timber  upon  the 
mortgaged  premises  when  he  oan  do  so  without 
committing  waste,  and  may  appropriate  the  tlmt)er 
cut  to  his  own  use,  yet  where  it  Is  done  with  a  frauu^ 
ulent  taitent  to  diminish  the  value  of  the  secu- 
rity, equity  will  restrain  his  unoonsdentioiis  aot 
Idem. 

Gourts  restrain  mortgagors  in  proper  oases,  even 
without  covenants,  from  dimlnishinig  the  security 
to  the  injury  of  mortgagees.   Miles  v.  Fralioh,  11 

8L.R.A. 


nun,  668 :  Brady  v.  Waldron,  2  Johns.  Ob.  148;  Rob- 
inson V.  Preswick,  8Bdw.  Gh.  246 ;  Phosniz  v.  C9ark« 
6  N.  J.  Eq.  447;  Neilson  v.  Pinegar,  80  IlL  478;  Bun- 
ker V.  Locke,  15  Wis.  685;  Robinson  v.  Russell,  24 
GaL  467;  Cooper  v.  Davis,  15  Conn.  656;  State  v. 
Northern  C.  R.  Co.  18  Md.  186;  Parsons  v.  Hughes, 
12  Md.  1 ;  Litka  v.  Wilcox.  88  Mich.  94 ;  Emmons  v. 
Hlnderer.  24  N.  J.  Bq.  88 ;  Patton  v.  Meore,  16  W. 
Va.  428;  Frank  v.  Brunnemann,  8  W.  Va.  462;  8 
Pom.  Bq.  Jur.  880. 

The  mortgagee  has  no  Hen  upon  timber  out  upon 
the  premises  in  good  faith,  though  the  latter  was 
at  the  time  insolvent,  and  the  premises  were  an  in- 
sufficient security  for  the  mortgage  debt.  Sjra- 
onse  City  Bank  v.  ^Callman,  81  Barb.  206. 

But  an  injunction  may  be  granted  under  special 
elroumstanoee  at  the  salt  of  a  mortgagee  to  prevent 
the  removal  from  the  mortgaged  premises  of  tim- 
ber trees  cut  down  in  waste  of  the  security.  Che- 
nango Bank  v.  Coz,  26  M.  :J.  Bq.  4SB;  Winship  v. 
Pitts,  8  Paige,  268i 
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contract  with 
minor  son  may 
from  the  other's 
serrloeB  alreody 
in  requirfnsr  the 
violation  of  law, 
perform  the  ille- 


( Maine ) 

A  parent  who  has  made  a 

another  for  the  aervices  of  his 
cancel  the  contract,  take  bis  son 
custody,  and  recover  for  the 
rendered,  if  the  latter  persists 
son  to  work  on  the  Sabbath  in 
although  the  son  was  willing  to 
gal  labor. 

(Ifarch  6, 1889.) 

ON  defendant's  exceptions  to  the  Superior 
Court  of  Cumberland  County.     Overruled. 

The  facts  sufficiently  appear  iii  the  opinion. 

Messrs.  Frank  ft  Larrabee,  for  defend- 
ant: 

When  one  contracts  to  labor  in  the  service 
of  another  during  a  dven  time  at  a  specified 
rate  of  wages,  if  he  voluntarily  quits  the  service 
before  the  expiration  of  the  time,  without  Jus- 
tifiable cause,  he  can  recover  nothing  for  his 
previous  labor. 

Jiiller  V.  Ooddard,  S4  Maine,  102. 

Plaintiff's  son  did  work  which  he  was  not 
required  to  do,  which  it  was  unlawful  for  him 
to  do,  which  defendant  did  not  require  or 
oblige  him  to  do,  which  be  could  not  have 
obliged  him  to  do  under  any  contract  if  he  had 
attempted;  did  it  without  protest  or  objection. 
His  own  violation  of  the  law  in  that  manner 
IS  not  a  sufficient  cause  for  his  breaking  a 
lawful  contract  which  he  made  with  defend- 
ant. 

Myers  v.  Meinrath,  101  Mass.  866,  867:  Bob- 
esan  v.  Freneh,12  Met.  24,  25;  Taiole  v.  Larrch 
bee,  26  Maine,  464,  469;  Plaisied  v.  Palmer,  63 
Maine,  576. 

No  person  is  compelled  to  do  an  illegal  act; 
and  that  the  work  to  be  done  was  unlawful, 
see— 

2  Parsons,  Cont.  note  on  p.  761;  Watts  y. 
Van  Ness,  1  Hill,  76;  Smith  y.  Wilcox,  19  Barb. 
681. 


Mr.  W.  H.  Vinton  for  plaintiff. 

Danforth,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  pay  for  the  serv- 
ices of  the  plaintiff's  minor  son.  The  de- 
fense is  a  breach  of  the  contract  in  leaving  the 
defendant  before  the  expiration  of  the  time 
agreed  upon. 

The  action  is  in  the  name  of  the  father,  and 
no  objection  is  made  on  that  ground  to  his 
maintaining  it.  We  must  assume,  therefore, 
that  he  made  the  contract.  There  was,  as  td- 
leged,  a  breach  of  it;  and  the  excuse  given  is 
that  the  son  was  required  to  do  work  on  the 
Sabbath,  in  violation  of  law.  Was  this  suffi- 
cient to  justify  the  breach? 

Had  the  contract  been  for  the  father's  own 
labor  the  argument  for  the  defendant  would 
have  been  entitled  to  much  consideration.  He 
could  act  for  himself,  and  either  have  submit- 
ted to  the  wrong  or  have  refused  to  violate  the 
law,  and  wait  for  the  defendant  to  discharge 
him.  But  the  son  was  a  minor,  and  presumed 
by  the  law  to  be  lacking  in  the  discretion  nec- 
essary to  govern  and  control  his  own  conduct 
It  was  his  father's  duty  to  look  after  his  wel- 
fare, and  especially  to  care  for  his  morals,  and 
to  see  that  he  was  not  only  not  compelled  to 
become  a  violator  of  the  law,  but  that  he  should 
not  be  induced  willingly  to  do  so. 

We  are,  therefore,  led  to  the  conclusion  that 
after  the  defendant  had  once  committed  the 
wrong,  and,  notwithstanding  the  objection  of 
the  father,  made  known  to  him,  persisted  in 
that  wrong,  slill  requiring  the  obligations  of  the 
law  and  the  sanctities  of  "the  Sabteith  to  be  dis- 
regarded, it  was  not  only  the  right,  but  the  duty 
of  the  father  to  cancel  his  contract,  and  take 
his  son  from  such  influences  and  out  of  such 
custody;  and  the  fact,  if  it  be  a  fact,  that  the 
son  was  willing  to  perform  the  illegal  labor, 
as  required,  made  this  duty  on  the  part  of  the 
father  still  more  imperative. 

Exceptions  owmUed. 

Peters.  Ch.  J.,  and  Walton,  Virgin. 
Emery,  and  Haskell,  JJ.,  concurred. 
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V, 
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*1.  The  doctrine  that  a  stream  of  water 
is  navig^able  if  of  sufficient  extent  and  capaci- 
ty to  float  logs  and  timber  from  the  mountainous 
regions  to  market,  and  may  thereby  be  utilized 
for  the  benefit  and  advantage  of  the  community 
at  large,  cannot  be  extended  so  as  to  include 
small  streams  of  only  a  few  miles  in  length, 
although  they  rise  during  a  few  weeks  In  the  year 
sufficiently  high  to  be  used  to  a  limited  extent, 
by  the  application  of  artificial  means,  to  float  logs 
and  timber  a  short  distance. 

2,  Equity  will  not  take  cognisance  of  an 
cyrdinary  matter  of  trespassv  or  of  the 

violation  of  any  legal  right,  unless  the  circum- 
stances are  of  such  a  character  as  to  bring  the 
case  under  some  reoognized  head  of  equity  Juris- 
diction. Bquity  will,  however,  afford  a  remedy 
in  such  cases  where  the  remedy  at  law  is  incom- 
plete and  inadequate  to  give  such  relief  as  the 
nature  of  the  case  demands. 

8w  Where  a  small  stream  of  water*  only 
about  twenty  feet  in  width  where  confined  within 
its  banks,  and  about  thirty-five  in  other  places, 
ran  across  the  farm  of  W.  F.  H.  and  emptied  in- 
to another  stream  two  miles  below,  which, 
during  four  or  five  weeks  in  the  year,  Increased 
in  volume,  by  the  melting  of  snows  in  Its  vicinity, 
*Head  notes  by  the  Coubt. 


sufficiently  to  enable  T.  H.  to  float  logs  dorm 
it  by  stationing  a  large  number  of  men  along 
its  banks  **  to  break  Jams,"  by  arranging  Ioks 
along  the  stream  so  as  to  confine  the  water  in  a 
narrower  channel  at  points  where  the  banks 
were  not  sufficient  to  prevent  its  spreading  out, 
and  by  constructing  reservoirs  above,  and  open- 
ing them  so  as  to  make  a  greater  flow  in  a  given 
length  of  time— ^leld,  that  the  stream  was  not  nav- 
igable in  the  sense  which  made  it  a  public  ease- 
ment. 

i.  And  where  it  appeared  that  the  at- 
tempted use  by  T.  H.  of  the  stream  as 
mentioned  resulted  in  destroying  its 
banks*  extending  it  in  width,  in  diverting  its 
waters  from  the  chacneX  and  causing  them  to 
overflow  the  land  of  W.  F.  H.,  which  was  in  culti- 
vation, and  wash  off  the  soil  of  a  material  part  of 
his  lands,  and  that  T.  H.  claimed  the  right,  and 
threatened  to  continue  such  practice;  and  It 
further  appearing  that  W.  F.  H.  had  already  sued 
a  former  party  in  an  action  at  law  for  attempt- 
ing to  exercise  a  similar  right,  and  had  recovered 
the  sum  of  $60  as  damages  on  account  thereof^ 
held,  that  equity  should  interfere  and  prevent  T* 
H.  from  carrying  his  threats  into  executioni 
(Strahan,  J.,  dissenfs.) 

On  petition  for  rehearing, 

6.  A  stream  which  has  floatable  capacity 
at  certain  periods*  recurring  with  reg- 
ularity, and  continuing  a  sufficient  length  of 
time  to  make  it  useful  as  a  highway  for  floating 
logs,  is  navigable;  but  to  be  navigable  in  this 
sense  it  must  be  capable  of  such  floatage  as  is  of 


VOTE.—Naoiodble  waters. 

Tidal  waters,  and  rivers  above  tidewaters,  which 
are  in  fact  navigable  the  entire  year,  without 
reference  to  the  manner  or  degree  in  which  they 
are  affected  by  the  seasons,  are  presumptively  pub- 
lic and  navigable.  SulUvan  v.  Spotswood,  88  Ala. 
163. 

The  capability  of  use  by  the  public  for  purposes 
of  transportation  and  commerce  affords  the  true 
criterion  of  the  navigability  of  a  river,  rather  than 
the  extent  and  manner  of  that  use.  U.S.  v.  The  Mon- 
teUo,87ir.S.80WalL4a0(22L.  ed.dOl). 

To  make  a  stream  navigable,  there  must  be  some 
commerce  and  navigation  upon  It  which  is  essen- 
tially valuable.  Woodman  v.  Pitman,  4  New  Eng. 
Rep.  702, 79  Maine,  466. 

That  a  river  is  sometimes  unnavlgable  cannot 
affect  its  navigability  at  other  times.  Kelson  v. 
Leland,  68  U.  8. 2S  How.  48  a6  L.  ed.  269). 

To  constitute  a  navigable  water,  it  is  immaterial 
whether  a  current  flows  through  it  or  not.  Water 
may  be  navigable  without  a  current,  and  it  may 
not  be,  although  It  has  a  current;  nor  Is  a  current 
•essential  to  the  existence  of  riparian  rights.  Tur- 
ner V.  Holland  (Mich.)  8  West.  Kep.  796. 

If  a  stream  is,  for  a  considerable  period  of  the 
year,  a  safe  and  convenient  means  of  transporting 
over  it  logs  out  from  the  forest  on  its  banks,  this 
oondltlon  recurring  with  the  season  of  usual  rains 
and  continuing  through  it,  even  though  ocoasion- 
ally  interrupted  by  a  decline  of  its  waters,  it  is  a 
navigable  stream;  but  it  is  not  navigable  tf  this 
condition  occurs  on^  temporarily,  at  irregular  and 
uncertain  Intervals,  regardless  of  seasons.  Smith 
V.  Fonda,  64  Miss.  66L 

In  Maine  a  stream  which  is  only  capable  of  float- 
ing rafts  or  logs,  is  not  navigable  within  the  mean- 
ing of  the  Mill  Act  of  1841,  which  authorizes  the 
erection  and  maintenance  of  water  mlUs  and  dams 
upon  and  across  any  unnavlgable  stream.   Stetson 


V.  Bangor,  60  Maine,  818^  See  also  State  v.  CuUum, 
2  Speers  L.  (S.  C;  681 ;  State  v.  Hlckson,  6  Rich.  L. 
447;  Witt  V.  Jefcoat,  10  Jllch.  L.  389;  Wood  v. 
Hustis,  17  Wis.  416 ;  Waller  v.  McConnell,  19  Wis. 
417 ;  Crosby  v.  Smith,  19  Wis.  449;  Cobb  v.  Smith,  16 
Wis.  661 ;  Gould,  Waters,  p.  199. 

When  a  river  is  capable  of  navigation  indifferent 
parts  of  its  course,  but  by  reason  of  rocks,  sand- 
bars and  other  obstructions  does  not  admit  of  con- 
tinuous navigation,  the  public  may  pass  and  repass 
in  those  parts  of  the  river  which  are  navigable. 
The  Daniel  Ball,  77  XT.  S.  10  Wall.  667  (19  L.  ed.  999); 
Spooner  v.  McConnell,  1  McLean,  337,  350;  Jolly  v. 
Terre  Haute  Draw-Bridge  Co.  0  McLean,  287 ;  Peo- 
ple V.  canal  Appraisers,  88  N.  7.  461;  Morgan  v. 
King,  86  N.  Y.  460 :  Flanagan  v.  PhUa.  42  Pa.  210; 
Monongahela  Bridge  Co.  v.  Kirk,  46  Pa.  112;  Cox  v. 
State,  3  Bhickf.  198;  Hogg  v.  Zanesvllle  Canal  ft 
Mfg.  Oo.  6  Ohio,  410;  HI.  River  Packet  Co.  v. 
Peoria  Bridge  Asso.  88  111.  467  ;■  Harrington  v. 
Edwards,  17  Wis.  586;  Brown  v.  Chadboume,  81 
Maine,  9, 28,  25 ;  Gould,  Waters,  199.  See  The  City 
of  Salem,  2  L.  R.  A.  880. 

Watercourse  defined, 

A  watercourse  is  a  stream  of  water  ordinarily 
flowing  In  a  certain  direction,  through  a  defined 
channel  with  bed  and  banks.  Its  flow  need  not  be 
continuous,  and  its  channel  may  sometimes  be  dry, 
but  there  must  always  be<9ubetant1al  indications  of 
a  stream  which  is  ordinarily  and  most  frequently 
a  moving  body  of  water.  Hill  v.  Cincinnati,  W.  ft 
M.  B.  Go.  8  West  Bep.  47, 109  Ind.  6U. 

To  constitute  a  natural  watercourse,  there  must 
be  a  bed,  banks  and  evidences  of  a  permanent 
stream  of  running  water.  Ravines  through  which 
surface  water  occasionally  flows  are  not  natural 
wateroourses,  within  the  meaning  of  the  law.  Rice 
V.  EvansvUle,  6  West.  Rep.  244, 708  Ind.  7. 

To  constitute  a  watercourse  in  law.  It  is  not 
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See  also  7  L.  R.  A.  460;  26  L.   R.  A.  42.3. 
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Dec., 


praotioal  utility  and  benefit  to  the  publlo  as  a 
highway  for  trade  and  commerce. 

t.  Where  the  Ikcta  show  that  a  stream  is 
not  navigable  for  floatlnsr  logs  without  doing 
irreparable  injury  to  the  estate  through  which 
It  flows,  and  the  defendant  claims  a  right  to  use 
Buch  stream  for  that  purpose,  not  only  for  him- 
self, but  for  the  public,  and  threatens  to  commit 
and  claims  the  right  to  repeat  the  numerous 
trespasses  which  the  exercise  of  such  right  neces- 
sarily involyes— 7i«Id,  that  the  plaintiff  was  en- 
titled to  an  injunction  to  prevent  irreparable 
injury,  and  to  avoid  a  multiplicity  of  suits. 

(December  19, 1888.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Circuit  Court  of  Union  County  in  favor 
of  plaiutifE  in  an  action  to  restrain  defendant 
from  attempting  to  float  logs  in  a  certain 
stream  across  plain tifTs  land,  and  to  recover 
damages  for  trespasses  upon  Euch  land. 
Affirmed. 

The  facts  are  fully  stated  in  the  opinions. 

Messrs.  Baker,  Shelton  Sb  Baker  and 
G.  G.  Bingham,  for  appellant : 

This  suit  was  brought  principally  to  estab- 
lish the  non-navigabiUty  of  Anthony  Creek 
for  the  floating  of  logs.  A  stream  of  sufficient 
capacity  to  float  logs  successfully  is  a  public 
highway  for  that  purpose. 

Weise  v.  Smith,  8  Oreg.  446;  Felger  ▼.  Hob- 
inson,  8  Oreg.  458;  Sfia^c  v.  Oswego  Iron  Co. 
10  Oreg.  871-382 ;  Haines  v.  Welch,  14  Oreg. 
819. 


When  the  manifest  object  of  a  suit  is  to  de- 
termine whether  a  highway  exists  across  the 
lands  of  the  plaintiff  or  not,  equity  will  not 
take  jurisdiction  ezceptinff  upon  a  state  of 
facts  showing  that  the  injury  complained  of 
would  be  ineparable  and  the  remedy  at  law 
inadequate  to  redress  the  wrong  or  injuiy 
complained  of. 

8mi(h  V.  Gardner,  12  Oreg.  221-228 ;  WalU 
y.  Fo9Ur,  12  Oreg.  247,  248 ;  Luftrs  v.  SturU- 
vant,  10  Oreff.  170. 

Equity  will  not  settle  disputed  questions  of 
tit'e  in  cases  of  trespass,  no  irreparable  mis- 
chief being  shown.  The  complainant  must 
first  have  a  title  to  the  right  he  claims  beyond 
dispute. 

Voe  V.  Winnipiseogee  Lake  0.  dt  W.  Iffg.  Go. 
87  N.  H.  264-262 ;  Basseti  v.  Salisimry  Mfg. 
Co.  47  N.  H.  426-487 ;  Dana  v.  Valentine,  5 
Met.  S;  Coxy.  Douglass,  20  W.  Va.  175-178 ; 
Schoonoter  v.  Bright,  24  W.  Va,  698-701; 
Higbee  v.  Camden  db  A.  R.  Transp.  Co.  20  N. 
J.  Eq.  485 ;  Storm  v.  Mann,  4  Johns.  Ch.  21 ; 
Boulo  V.  JV.  0.  M.  <fe  T.  R.  Co.  55  Ala.  480 ; 
High,  Inl.  §  698. 

In  order  to  warrant  the  interference  of 
equity  on  the  grounds  of  preventing  a  multi- 
plicity of  suits,  different  persons  must  be  as- 
serting the  same  right. 

Batcher  v.  Hampton,  7  Ga.  49,  50 ;  Jeroms 
Y.  Boss,  7  Johns.  Ch.  385  ;  Roebling  ▼.  First 
Nat.  Bank,  30  Fed.  Rep.  744;  High,  InJ.  §  700. 

Courts  of  equity  will  not  grant  an  injuDO- 
tion  to  restrain  a  mere  trespass. 


necessary  that  It  should  at  all  seasons  of  the  year 
contain  water;  but  If  it  has  a  regular  channel  and 
well  defined  banks,  dlsoharsrinff  itself  into  some 
other  stream  or  body  of  water,  it  is  sufficient  in 
law  to  constitute  a  watercourse,  although  the 
quantity  be  very  small  and  the  flow  not  constant. 
Btanchfleld  v.  Newton,  2  Kew  Eng.  Rep.  SM,  142 
Mass.  110. 

As  public  highways. 

It  is  not  every  small  creek  in  which  a  fishing  skiff 
or  gunning  canoe  can  be  made  to  float  at  high 
tide  which  is  deemed  subject  to  public  use ;  but  in 
order  to  have  a  public  character,  it  must  be  navi- 
gable for  some  purpose  useful  to  business  or  pleas- 
ure. Com.  V.  Breed,  4  Pick.  44X);  Murdook  v. 
fttlckney,  8  Gush.  113,  116;  West  Rozbury  v.  Stod- 
dard, 7  AUen,  158, 171;  U.  8.  v.  The  Hontello,  87  U.  8. 
ao  Wall.  442,  448  (22  L.  ed.  394);  Getty  v.  Hudson 
River  R.  Co.  21  Barb.  617;  Gould,  Waters,  199. 

It  was  held  that  a  private  unnavigable  brook 
which  flows  into  a  public  navigable  river,  and  is 
floatable  in  times  of  high  water,  becomes  a  public 
thoroughfare  by  being  publicly  used  without 
objection  for  twenty  years  as  an  inlet  for  rafts. 
Stump  V.  McNalry,  5  Humph.  388. 

The  only  decisions  tendmg  to  limit  the  above 
right  of  floatage  are  Hubbard  v.  Bell,  54  HI.  110; 
Thunder  Bay  River  Booming  Co.  v.  Speechly,  81 
Hich.  886,  848;  Am.  River  Water  Co.  v.  Amsden,  6 
GaL448. 

The  fact  that  the  banks  are  commonly  used  for 
the  purpose  of  towing  or  propelling  what  is  float- 
ing, is  evidence  merely  of  want  of  capacity  for 
public  use.    Gould,  Waters,  p.  195. 

The  question  whether  it  Is  a  highway  is  held  to  be 
a  question  of  law  for  the  court,  after  the  facts  are 
determined  by  a  jury.  Ellis  v.  Carey,  30  Ala.  725; 
Rhodes  v.  Otis,  38  Ala.  578 ;  Peters  v.  N.  O.  M.  &  C. 
R.  Co.  56  Ala.  528 ;  State  v.  Bell,  5  Port.  (Ala.)  379 ; 
Treat  v.  Lord,  42  Maine,  652;  Bryant  v.  QUdden,  36 
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Maine,  86.   See  Wis.  Riv.  Log  Driv.  Aaso.  v.  Corn- 
stock  Lumber  Co.  1  L.  R.  A.  717. 

Privale  streams. 

Streams  which  are  not  floatable,  or  cannot  in  their 
natural  state  be  used  for  the  carriage  of  boats,  raf  ta 
or  other  property,  are  absolutely  private.  Berry  v. 
Carle,  8  Maine,  209;  Spring  v.  Russell,  7  Maine,  278; 
Wadsworth  v.  Smith,  11  Maine,  278;  Dwlnel  v.  Bar- 
nard, 28  Maine,  554;  Brown  v.  Chadboume,  81  Maine* 
0:  Treat  v.  Lord,  42  Maine,  662;  Knox  v.  Chaloner, 
42  Maine,  150:  Brown  v.  Black,  48  Maine,  448;  Dwlnel 
V.  Veazie,  44  Maine,  167;  Veazie  v.  Dwinel,  50  Maine, 
479;  Gerrish  v.  Brown,  51  Blame,  256;  Davis  v.  Wins- 
low,  51  Maine,  264;  Lancey  v.  Clifford,  54  Maine,  487; 
Holden  v.  Robinson  Mfg.  Co.  65  Maine,  215;  Lawler 
V.  Baring  Boom  Co.  56  Maine,  443;  Hooper  v.  Hob- 
son,  57  Mame,  278;  Gk>uld,  Waters,  p.  194. 

If  the  stream  is  so  small  and  shallow  that  logs  can- 
not be  driven  in  it  without  traveling  upon  the 
banks,  it  is  not  open  to  the  public  for  passage. 
Morrison  v.  Bucksport  &  Bangor  R.  Co.  67  Maine, 
868;  Olson  v.  Merrill,  42  Wis.  208;  Morgan  v.  King,  35 
N.  Y.  454, 18  Barb.  277,  80  Barb.  9;  Munson  v.  Hun- 
gerf  ord,  6  Barb.  265;  Curtis  v.  Keesler,  14  Barb.  611: 
Shaw  V.  Crawford,  10  Johns.  236;  Varick  v.  Smith,  • 
Pfdge,  547;  Browne  v.  Scofield,  8  Barb.  289;  Palmer 
V.  Mulligan,  8  Caines,  807:  EJx  piarte  Jennings,  6  Cow. 
518;  Pierrepont  v.  Loveless,  72  N.  Y.  211, 216;  Slater 
V.  Fox,  5  Hun,  544;  Moore  v.  Sanbome,  2  Mich.  519; 
Lorman  v.  Benson,  8  Mich.  18;  Ryan  v.  Brown,  16 
Mich.  196;  Middleton  v.  Flat  River  Booming  Co.  27 
Mich.  538;  Brig  City  of  Brie  v.  Canfleld,  27  Mich.  479; 
Thunder  Bay  River  BooDoIng  Go.  v.  Speechly,  81 
Mich.  886,  846;  Atty-Gen.  v.  Bvart  Booming  Co.  8i 
Mich.  462;  Wood  v.  Rice,  24  Mich.  428;  Scott  v.  Will- 
son,  8  N.  H.  821;  Barron  v.  Davis,  4  N.  H.  838;  State 
V.  Gilmanton,  14  N.  H.  467,  479;  Thompson  v.  An- 
droscoggm  River  Imp.  Co.  54  N.  H.  545, 58  K.  H.  106: 
Carter  v.  Thurston,  58  N.  H.  104, 107;  Whisler  v. Wil- 
kinson, 22  Wis.  572;  Wis.  River  Imp.  Co.  ▼.  Lyons, 
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Smith  T.  Gardner,  12  Oreg.  321 ;  Tiffard  t. 
Moffitt,  18  Neb.  565 ;  Brown  v.  Metropolitan 
Oaslight  Ch.  88  How.  Pr.  188 ;  Wason  y.  San- 
born, 45  N.   H.  169. 

Adj  stream  in  this  State  is  navigable,  on 
wbose  waters  logs  or  timber  cnn  float  to  mar- 
ket, and  they  are  public  highways  for  that 
purpose;  ana  it  is  not  necessary  that  they  be 
navigable  the  whole  year  for  that  purpose  to 
constitute  them  such.  If  at  high  water  they 
can  be  used  for  floating  lumber,  then  they  are 
navigable. 

Felger  y.  Rdbinwn,  8  Oreg.  457,  458;  Shaw 
V.  Omioego  Iron  Co,  10  Oreg.  871 ;  Whisler  v. 
Wilkinson,  22  Wis.  572;  Sellers  y.  Union  Luai- 
bering  Ch.  89  Wis.  525 ,  Olson  v.  MernU,  42 
Wis.  208 ;  Oohn  y.  Wavsau  Boom  Co,  47  Wis. 
824;  Thunder  Bay  River  Booming  Co,  v. 
Speeehly,  81  Mich.  886;  Treat  y.  Lord,  42 
Maine,  568 ;  Brown  y.  Chadboume,  81  Maine, 
• ;  Little  Bock,  J/.  B,  db  T,  R,  Co,  y.  Brooks, 
89  Ark.  408. 

Messrs,  R.  Eakin  Sb  Bro.t  for  respondent: 

It  is  not  enough  to  constitute  a  stream  float- 
able that  it  may  be  able,  for  two  or  four  weeks 
in  a  year,  to  canr  lo^  down  it  to  the  destruc- 
tion of  fences  and  briages,  etc. 

Hubbard  Y,  Bell,  54111.  110,  5  Am.  Hep.  98; 
Munson  y.  Hungerford,  6  Barb.  285;  Morgan 
y.  King,  85  N.  Y.  459;  Curtis  v.  Keesler,  14 
Barb.  mi\  Rhodes  v,  Otis,  88  Ala.  578;  Haines 
y.  Welch,  14  Oreg.  822;  Cooley,  Const.  Lim. 
689;  Am.  River  Water  Co,  y.  Amsden,  6  Cal. 
448. 


The  true  rule  is,  ''that  the  public  have  a 
right  of  way,  etc.,  in  every  stream  which  is 
capable,  in  its  natural  state,  and  its  ordinary 
volume  of  water,  of  transporting,"  etc.  And 
it  is  not  necessary  that  the  stream  should  be 
capable  of  being  navigated  by  a  vessel  or  other 
guided  agency,  provided  it  can  ordinarily  be 
carried  safely  without  such  guidance. 
•  Morgan  v.  King,  85  N.  Y.  459;  Hubbard  y. 
Bell,  54  m.  110,  5  Am.  Hep.  98  and  note,  108, 
108,  107;  rjttle  Rock,  M,  R  d  T.  R  Co,  v. 
Brooks,  89  Ark.  408.  48  Am.  Hep.  277. 

A  stream,  to  be  navigable,  must  be  such 
that  the  floating  can  be  done  by  the  force  of 
the  water,  and  not  by  being  propelled  from 
the  banks. 

Brown  y.  Chadbourne,  81  Maine,  9,  50  Am. 
Dec.  642,  647;  Treat  r.  Lord,  42  Maine,  552, 
66  Am,  Dec.  298;  Angel,  Watercourses,  §§  558 
a,  589. 

If  the  circumstances  of  this  floating  were  in 
wanton  or  reckless  disre^rd  of  the  rights  of 
plaiatiff,  then  we  are  entitled  to  punitive  dam* 
ages. 

Dorsey  y.  Manlove,  14  Cal.  558;  Russell  y. 
Dennison,  45  Cal.  887. 

The  common-law  rule  of  punitive  dn mages 
is  intended  not  only  to  atone  to  plaintiff  for 
the  annoyance,  mental  worry,  and  the  indig- 
nity of  being  oppressed,  but  also  as  a  punish- 
ment to  the  wrong  doer  by  way  of  criminal 
punishment. 

Jones  y.  Steamship  Cortes,  17  Cal.  487. 

An  injunction  will  be  allowed  to  prevent  the 


80  wis.  61, 66;  Sellers  v.  Union  Lumbering  Ck>.  89 
Wis.  625;  Olson  v.  Merrill,  42  Wis.  808;  Barclay  R.  k 
Cool  Ck>.  v.  iDfirham,  86  Pa.  194;  Hlckok  v.  Hine,  28 
Ohio  St  688;  Weise  v.  Smith,  3  Orog.  445;  Felger  v. 
fiobinflon,  8  Oreg.  466.  See  also  Com.  v.  Chapin,  5 
Pick.  199,  SK;  Blood  v.  Nashua  &  L.  K.  Ck>rp.  2  Gray, 
187;  Rowe  v.  Granite  Bridge  Ck)rp.  SI  Pick.  844; 
Atty-Oen.  v.  Woods,  106  Mass.  486;  Neaderbouser  v. 
State,  28  Ind.  267;  Esson  v.  McMaster,  1  Kerr  (N.  B.) 
601:  Rowe  v.  Titus,  1  Allen  (N.  B.)  826;  Boissonnault 
V.  Oliva,  Stuart  (Low.  Oan.)  664;  flayward  y. 
Knapp,  23  Minn.  480;  Lamprey  v.  Nelson,  24  Minn. 
804;  Oom.v.  Cbarlestown,  1  Pick.  ISO;  Com.  v.  Cbapin, 
6  Pick.  190;  Knight  v.  Wilder,  2  Cush.  199, 209;  Char- 
leetown  v.  Middlesex  Co.  Comrs.  8  Met  802;  Atty- 
Qen.  y.  Woods,  106  Mass.  486;  Gould,  Waters,  p.  195. 

Corporals  francMus  do  not  etynjer  riparian  righls 

m 

The  fact  that  booming  companies  and  companies 
for  the  improvement  of  the  navigation  are  quasi 
public  corporations,  and  hold  their  franchises  for 
public  use  does  not  give  them  the  privileges  of  a 
riparian  owner  or  enable  them  by  legislative  au- 
thority to  devote  the  river  banks  to  the  purposes  of 
their  charter, without  compensation  to  the  riparian 
owners.  Attorney  General  v.  Chicago  &  N.  Co.  85 
Wis.  426;  Wis.  River  Imp.  Co.  v.  Manson,  48  Wis.  265; 
Delaplaine  v.  Chicago  &  N.  R.  Co.  42  Wis.  214; 
Stevens  Point  Boom  Co.  v.  ReiUy,  46  Wis.  287; 
Stevens  Point  Boom  Go.  y.  Reilly,  44  Wis.  206;  Den- 
niston  v.  Unknown  Owners,  29  Wis.  &51;  Pound 
v.  Turok,  95  U.  S.  460  (24  L.  ed.  626);  Grand  Rapids 
Booming  Co.  v.  Jarvls,  80  Mich.  806;  Lawler  v.  Bar- 
ing Boom  Co.  66  Maine,  448;  Perry  v.  Wilson,  7  Maas. 
898;  Ten  Eyck  v.  Delaware  &  R.  Canal  Co.  18  N.  J. 
L.  200,  204;  Blnniokson  v.  Johnson,  2  Har.  (N. 
J.)  129,  162;  Brady  v.  State,  26  Md.  290;  Texas  h  M. 
R.  Canal  ft  Nav.  Co.y.  Galveston  Co.  Ct  45  Tex.  274; 
Carpenter  v.  State,  12  Ohio  St  457;  Schoff  v.  Upper 
Conn.  River  h  Lake  Imp.  Co.  67  N.  H.  110;  Cohn  v. 
Wausau  Boom  Co.  47  Wis.  814;  Reimold  v.  Moore,  2 
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Brown  (Mich.)  15;  Hargrave*s  Law  Tracts,  79;  Bath 

River  Nav.  Co.  v.  Willis,  2  Bng.  R.  h  C.  Cas,  7;  Clay 

V.  Pennoyer  Creek  Imp.  Co.  84  Mich.  204;  Hooker 

V.  New  Haven  ft  N.  Co.  15  Conn.  881;  Monongahela 
Nav.  Co.  V.  Coon,  6  Pa.  St  379. 

Authority  to  maintain  side  booms  in  convenient 

places  in  a  river  does  not  warrant  an  entry  upon 

the  dose  of  another.    Perry  v.  Wilson,  7  Mass.  886: 

Gould,  Waters,  p.  429. 

Ripaxian  riahis  and  lioMMtfen. 

In  Pennsylvania  and  Tennessee,  where  the  princi- 
pal fresh  water  rivers  are  held  to  be  public  property 
like  tide  waters,  fresh  streams  which  are  merely 
floatable  and  have  been  included  in  the  warrants 
and  surveys  of  the  land  office  as  part  of  the  public 
lands,  belong  to  the  riparian  owners  usque  ad  fOiam 
aqucB^  subject  to  the  public  right  of  passage.  Coovert 
V.  0*O>nner,  8  Watts,  477;  Barclay  R.  ft  Coal  Co.  v. 
Ingham,  86  Pa.  194;  Stuart  v.  Clark,  2  Swan,  9;  Sigler 
V.  State,  7  Baxt  488;  Hodges  v.  Williams,  95  N.  a 
881. 

The  riparian  owner  of  land  on  the  bank  of  an  un« 
navigable  stream  has  no  title  ad  ftiwn  aquas,  if  the 
State  has  granted  the  bed  of  a  stream  to  another. 
Hodges  V.  Williams,  95  N.  C.  881. 

A  riparian  proprietor  who,  by  means  of  a  dam, 
and  by  aooumulating  his  own  logs  above  the  dam, 
intentionally  prevents  the  passage  of  another*8  logs 
down  the  stream,  is  liable  in  damages  for  the  delay 
and  injury  so  caused.  The  person  thus  injured 
may  lawfully  boom  the  proprietor^  logs,  and  repair 
and  open  his  sluices,  and  he  may  recover,  with  bis 
damages,  the  expenses  which  he  incurs  in  thus 
securing  a  passage.  Parks  v.  Morse,  62  Maine,  280; 
Sewall's  Fails  Bridge  v.  Fisk,  28  N.  H.  171;  Carter  v. 
Berlin  Mills  Co.  68  N.  H.  62;  Brown  v.  Kentfleld,  60 
CaL  128;  Enoe  v.  Hamilton,  27  Wis.  266,24  Wis.  666w 

Remedy  for  obetruetion  to  stream. 
It  is  the  right  of  any  owner  of  land  fronting  on  a 
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destruction  of  the  substance  of  the  inheritance. 
Livingston  v.  Liringston,  0  Johns.   Ch.  499. 
See  Jerome  v.  Rom,  7  Johns.  Ch.  882;  Hicks  y. 
Michael  15  Cal.  117;  Pom.  £q.  Jur.  g  1857. 

Thayer,  Ch,  /.,  delivered  the  opinion  of  the 
court : 

This  api^cnl  is  from  a  decree  rendered  in  a 
suit  brought  by  the  respondent  against  the  ap^ 
pcllant  to  enjoin  the  latter  from  floating  logs 
down  what  is  known  as  "  Anthony  Creek," 
and  to  have  an  account  taken  of  damages  done 
to  respondent's  premises  in  consequence  of  the 
appellant  using,  and  attempting  to  use,  said 
crock  during  the  years  1886  and  1887. 

The  respondent  owns  two  forty-acre  subdi- 
visions of  land,  situated  partly  m  Union  and 
partly  in  Baker  counties,  upon  which  he  has 
resided  for  some  time,  using  them  as  a  farm. 
The  creek  is  a  small  stream,  running  through 
the  land,  down  which  the  appellant  claims  and 
exercises  the  right  of  floating  sawlogs,  during 
its  highest  stages  of  water,  insisting  that  it  is  a 
navigable  stream. 

The  respondent  denies  its  being  navigable, 
and  alleges  that  the  appellant  is  doing  irrepar- 
able injury  to  his  lana  in  attempting  to  use  it 
for  such  a  purpose.  He  also  alleges  that  the 
appellant  threatens  to  and  will,  unless  re- 
strained by  the  court,  continue  to  use  said 
stream,  and  that  he  has  already  suffered  dam- 
ages to  a  large  amount,  occasioned  by  the  acts 
of  the  appellant  in  that  particular. 

The  respondent  sought  by  his  suit  to  have 


decided  a  Question  which  is  more  within  the 
province  or  a  Jury  to  determine  than  that  of  a 
court.  But  the  right  to  run  sawlogs  down  this 
Anthony  Creek  has  heretofore  caused  litiga- 
tion. 

The  case  of  Haines  v.  Wdeh,  14  Oreg.  819, 
arose  out  of  a  claim  to  damages  in  conse<juenoe 
of  using  it  for  such  purpose,  and  the  circum- 
stances surrounding  it  are  of  a  character  that 
would  indicate  that  it  is  liable  to  be  a  source 
of  constant  contention. 

Besides,  tiie  circuit  court  seems  to  have 
thoroughly  investigated  the  affair,  and  riven  it 
a  candid  and  Judicious  consideration,  i  think, 
therefore,  it  will  be  better  for  all  parties  to  en- 
tertain jurisdiction  of  the  case,  and  mi^e  a 
final  disposition  of  it. 

The  respondent  may  have  been  captious  in 
regard  to  the  use  of  the  stream  by  the  appel- 
lant, but  the  land  belonged  to  him,  creek  and 
all,  and  the  appellant  had  no  right  to  attempt 
to  run  his  logs  down  the  creek  unless  its  capac- 
ity was  such  as  to  render  it  capable  of  serving 
an  important  public  use  as  a  channel  of  com- 
merce. 

The  case  is  not  one  of  casual  trespass,  but  it 
is  one  where  a  right  is  claimed  which  it  is  ap- 
parent will  be  attempted  to  be  exercised  con- 
tinuously; and  if  the  creek,  as  a  matter  of  law 
applicable  to  the  facts  proved,  is  not  a  public 
easement,  the  appellant  should  desist  from  at- 
tempting to  run  his  logs  down  it,  and  the  re- 
spondent have  the  right  to  enjoy  his  premises 
unmolested. 


flowing  stream  to  have  it  ooDtinue  to  flow  in  its 
natural  channel;  and  any  olistructlDn  placed  In 
such  a  stream,  which  so  diverts  It  as  to  cause  an 
injury  to  suoh  land.  Is  an  Injury  for  whlob  an  ac- 
tion will  lie,  even  if  the  person  placing  the  obbtnio- 
tion  should  have  used  great  care  and  have  been 
unable  to  foresee  the  conclusions.  Amiandaiz  v. 
Stillman,  67  Tex.  458. 

A  well-defined  watercourse  of  running  water, 
although  dry  at  certain  seasons,  is  within  the  doc- 
rine  against  ohetructlons.  Schneitzius  v.  Bailey 
(K.  J.)  11  Cent.  Rep.  787. 

A  riparian  proprietor  owning  to  the  center  of  a 
stream  is  entitled  to  the  aid  of  equity  to  prevent  a 
diversion  of  the  waters  from  their  natural  channel, 
and  this  notwithstanding  that  he  does  not  himself 
use  the  waterpower,  and  has  sustained  but  small 
pecuniary  damage.  Weiss  v.  Oregon  I.  &  8.  Co.  13 
Oreg.  496. 

He  is  entitled  to  an  injunction  without  first  estab- 
lishing his  right  at  law  by  recovering  a  judgment  in 
damages.    Lux  v.  Haggln,  69  Cal.  866. 

In  an  action  to  restrain  the  diversion  of  water 
from  a  stream,  an  allegation  to  the  effect  that  the 
plaintiff  was  in  a  position  to  use  or  distribute  the 
water  was  unnecessary.  Moore  v.  Clear  Lake  Water 
Works,  68  Cal.  14a 

Evidence  of  injuries,  caused  by  the  dlverson,  to 
lands  of  the  plaintiff  not  bordering  on  the  stream, 
and  to  bis  cattle  pastured  thereon,  is  inadmissible. 
Heinlen  v.  Fresno  Oanal  &  I.  Co.  68  OaL  86. 

InSunetUm  to  restrain  iregpan;  jwisdicHon, 

The  practice  of  the  courts  of  equity  to  interfere 
In  c»ses  of  trespass  by  way  of  injunction,  is  one 
of  comparatively  recent  origin,  but  the  Jurisdic- 
tion is  now  fully  recognized  and  well  established 
by  casoe  both  in  England  and  America.  McMillan 
V.  Ferrell,  7  W.  Va.  280;  Smith  v.  Pettingill.  15  Vt. 
68, 40  Am.  Bee  668.  See  Mitchell  v.  Dors,  6  Yes.  Jr. 
»  L.  R.  A. 


147;  Hanson  v.  Gardiner,  7  Ves.  Jr.  806;  Thomas  ▼. 
Oakley,  18  Ves.  Jr.  184. 

Mere  trespasses  even  when  Injurious  to  the  buN 
ject  matter  of  the  action  and  against  which  the  pes* 
sesBor  of  it  could  not  always  guard,  unless  produo- 
tive  of  irreparable  injury  or  a  multiplicity  of  suits 
or  creating  a  nuisance  were  formerly  not  subjects 
of  an  injunction  order.  McGune  v.  Palmer,  S 
Robt.  608;  Mogg  v.  Mogg,  8  Dick.  6TO;  Norway  v. 
Bowe,  19  Yes.  Jr.  147;  Jerome  v.  Ross,  7  Johns.  Oh. 
815;  Stevens  v.  Beckman,  1  Johns.  Ch.  818;  N.  Y.  P. 
&  D.  Co.  Y.  Fitch,  1  Paige,  97. 

But  now  the  preventive  authority  of  the  court  la 
exercised  to  preserve  the  property  from  deatruo- 
tion,  pending  legal  proceedings  for  the  determina- 
tion of  the  titie.  Erhardt  v.  Boaro,  118  CJ.  8.  S88  (86 
L.ed.  lUT). 

When  courts  io<B  Interfere* 

The  cases  in  which  this  court  has  interfered  to 
prevent  a  mere  trespass,  have  been  those  in  which 
the  complainant  bad  been  in  the  previous  undis- 
turbed enjoyment  of  the  property  under  claim  of 
right,  or  where  from  the  irresponsibility  of  the  de- 
fendant, or  otherwise,  the  complainant  could  not 
obtain  relief  at  law.  Lyon  v.  Hunt,  U  Ala.  285; 
Livingston  v.  Livlng8ton,6  Johns.Oh.  487;  Mitchell  v« 
Dors,  6  Yes.  Jr.  147;  Hanson  v.  Gardiner,  7  Yes.  3(0; 
Courthope  v.  Mapplesden,  10  Yes.  890;  Crockford  v. 
Alexander,  15  Yes.  Jr.  138;  Twort  v.  Twort,  16  Yes* 
Jr.  188;  Kinder  v.  Jones,  17  Yes.  Jr.  110;  Cowper  v. 
Baker,  17  Yes.  Jr.  1:28;  Grey  v.  NorthumberUUid,  If 
Yes.  Jr.  881. 

Case  must  he  pecxtUar  to  juetify  court  toaeL 

Lojuoction  to  restrain  trespass  will  be  granted 
only  in  a  peculiar  case  and  under  special  circum* 
stances.  Watson  v.  Hunter,  6  Johns.  Ch.  160,  and 
note. 

In  ordinary  trespasses,  or  where  the  oourts  of 
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The  right  to  acquire  private  property  is  said 
by  Blact^tone  to  bieloDg  inherently  to  everyone, 
but  it  would  be  of  little  value  if  a  party  were 
not  allowed  to  enjoy  it  free  from  disturbance. 

The  circuit  court,  in  its  findings,  found  as 
follows:  That  the  respondent  was,  and  for  nine 
Years  past  had  been,  the  owner  in  fee  of  the 
land;  that  it  was  inclosed  by  a  fence,  had  a 
dwelling  house  and  outbuildings  thereon,  was 
occupied  by  respondent  as  a  home,  and  had 
been  used  by  him  for  general  aCTicultural  pur- 
poses during  his  ownership;  and  that  it  was  of 
the  value  of  $1,800.  That  Anthony  Creek  en- 
tered said  land  at  or  near  the  north  west  comer, 
and  ran  in  a  southeasterly  course,  and  passed 
out  near  the  southeast  corner,  being  a  distance, 
of  about  three  fourths  of  a  mile,  considering 
the  sinuosity  of  the  stream.  That  it  entered 
North  Powder  River  a  short  distance  below 
TV  here  it  left  the  respondent's  land. 

That  the  creek  on  the  respondent's  land,  and 
for  a  mile  and  a  half  above  there,  is  a  small, 
shallow,  rapid,  crdokcd  stream,  with  a  gen- 
eral width  of  twenty  to  thirly-flve  feet,  as  it 
appeared  in  1886,  having  banks  from  eighteen 
to  thirty -five  inches  high,  but  which  frequent- 
ly fell  awa;^  on  one,  and  sometimes  on  both, 
sides,  leaving  nothinn;  but  a  gravel  bar  for 
many  feet,  with  little  or  no  bank  nt  all. 

The  flow  of  water  in  the  creek  during  the 
previous  summer  and  fall  wns  very  limited, 
not  exceeding  twenty  or  thirty  inches,  miners' 
measure,  but  usually  during  the  latter  part  of 
May  and  first  of  June,  the  melting  snows  in 


the  mountains  near  by  cause  the  water  to  in- 
crease until  the  banks,  in  narrow  places,  are 
nearly  full;  but  where  the  banks  dre  broken 
awav  on  one  or  both  sides,  the  water,  unless 
confined  by  artificial  means,  spreads  out  until 
it  becomes  a  depth  of  not  more  than  sixteen  or 
eighteen  inches,  even  in  high  water.  The  an- 
nual rise  of  the  water  is  fairly  regular  in 
amount,  time  and  duration  of  occurrence. 

That  the  banks  of  the  creek  on  the  respond- 
ent's land  are  composed  largelv  of  black  loam, 
which  washes  readily  when  disturbed  m  any 
manner.  That  the  width  of  the  stream  did  not 
increase  materially  for  ten  years  prior  to  the 
spring  of  1885,  but  since  that  time  it  has  in- 
creased one  third.  That  in  the  spring  of  188^ 
appellant  deposited  in  the  bed  of  the  creek,  at 
a  point  about  one  and  a  quarter  miles  above 
the  respondent's  land,  about  1,000,000  feet  of 
sawlogs,  and  attempted  to  float  them  to  a 
point  below  said  land.  That  eighteen  men 
were  engaged  for  twenty-five  days  in  gettini^ 
these  logs  to  float,  during  the  highest  water  of 
the  season,  but  the  attempt  was  an  utter 
failure. 

Few,  if  any,  of  the  log^  passed  respondent's 
land  at  all,  the  drive  being  less  than  two  miles; 
and  that  there  was  no  evidence  showing  that 
the  flow  of  water  in  that  year  was  less  than 
usual.  That  no  attempt  was  ever  made  to 
float  logs  in  the  stream  prior  to  1883,  and  the 
attempts  made  in  1884  and  1885  were  slight 
and  unsuccessful. 

That  in  the  spring  of  1887  the  appellant  de- 


law  can  afford  complete  satisfaction,  courts  of 
equity  will  refuse  to  interfere  except  under  very 
peculiar  circumstouocs.  Draokcn  v.  Preston,  IPin- 
ney,  581, 44  Am.  Deo.  430.  See  Stevens  v.  Bcekman, 
1  Johns.  Ch.  319;  Livingston  v.  Livingston,  6  Johns. 
Ch.  4U7,  and  cases  cited  in  notes. 

There  must  be  Bomething  particular  in  the  case, 
so  as  to  bring  the. injury  under  the  head  of  quieting 
the  poflsession,  or  to  make  out  a  case  of  irreparable 
mischief,  or  where  the  value  of  the  inheritance  is 
put  In  jeopardy.  Lyon  v.  Hunt,  11  Ala.  295;  Troy  & 
B.  R.  R.  Co.  V.  Boston,  H.  T.  &  W.  R.  Co.  86  N.  Y. 
126;  AkriU  v.  Selden,  1  Barb.  816;  Hart  v.  Albany,  3 
Paige,  214;  N.  Y.  L.  Ins.  Co.  v.  Supervisors  of  N.  Y. 
4  Duer,  182;  Pumpelly  v.  Owego,  45  How.  Pr.  258; 
Hey  wood  v.  Buffalo,  14  N.  Y.53i:  Albany  N.  R.  R. 
Co.  V.  BrowneU,  24  K.  Y.  348:  Harrington  v.  St.  Paul 
&^loux  a  R.  R.  Co.  17  Minn.  227. 

In  cases  of  irreparable  injury. 

The  Jurisdiction  of  a  court  of  equity  to  interfere 
by  injunction  to  quiet  the  title  and  prevent  an  in< 
Jury  for  which,  no  adequate  remedy  exists  at  law 
has  been  frequently  exercised  and  approved  by  the 
courts.  Mulry  v.  Norton,  1  Cent.  Rep.  753, 100  N.  Y. 
430,  58  Am.  Rep.  215.  See  Livingston  v.  Livingston, 
6  Johns.  Ch.  487;  Watson  v.  Sutherland,  72  U.  S.  5 
Wall.  74  (18  L.  ed.  680);  LiviiiKSton  v.  Livingston,  6 
Johns.  Ch.  487;  Lacustrine  Fertilizer  Co.  v.  Lake 
Guano  FertUizer  Co.  82  N.  Y.  476. 

Where  there  is  a  prospect  of  Irreparable  injury 
tfy  what  Is  apparently  a  nuisance  a  temporary  or 
preliminary  Injunction  may  at  once  issue.  Irwhi 
V.  I>lxion,50U.  S.9How.29a3L.ed.84). 

Right  must  he  estahliahed, 

'  Party  appljrlng  must  have  vested  right,  legal  or 
equitable.  N.  Y.  v.  Mapes,  6  Johns.  Ch.  46,  and  note; 
N.  Y.  Printing  ft  Dyeing  Establishment  v.  Fitch,  1 
Paige,  97. 

8  L.  R.  A. 


No  preliminary  injunction  will  be  granted  while 
the  plaintiff's  legal  right  is  really  doubtful  and  un- 
settled. Nat  Docks  R.  Co.  v.  Cent.  R.  R.  Co.  32  N. 
J.  Eq.  755,  overruling  Cent  R.  R.  Co.  v.  Pa.  R.  R. 
Co.  31 N.  J.  Eq.  475;  3  Pom.  Eq.  Jur.  878. 

Courta  of  equity  have  gradually  enlarged  their 
Jurjgdiotion  in  such  cases,  and  now  they  inter- 
fere to  prevent  injury  to  land,  even  where  the 
title  is  in  dispute  and  the  right  is  doubtful,  if  the 
waste  or  tre^^pnss  will  be  attended  by  irreparable 
mischief,  or  if,  Irom  the  irresponsibility  of  the 
defendant  or  otherwise,  the  plaintiff  cannot  ob- 
tain relief  at  law.  Spear  v.  Cutter,  5  Barb.  468, 1 
How.  Pr.  177.  See  Winship  v.  Pitta,  8  Paige,  259; 
N.  Y.  P.  &  D.  Establishment  v..  Fitch,  1  Paige,  88; 
Hawley  v.  Clowes,  2  Johns.  Ch.  122;  Hanson  v. 
Gardiner,  7  Ves.  Jr.  810,  311;  Thomas  v.  Oakley, 
18  Ves.  Jr.  184;  Livingston  v.  Livingston,  6  Johns. 
Ch.  497;  Field  v.  Boaumont,  1  Swan,  208. 

in  support  of  strict  lenal  right. 

Where  an  injunction  is  asked  In  support  of  a 
strict  legal  right  the  party  is  entitled  to  it  if  his 
Ic;,^  right  is  established;  mere  delay  and  acqui- 
escence will  not,  therefore,  defeat  the  remedy, 
unless  it  has  continued  so  long  as  to  defeat  the 
right  itself.  Fullwood  v.  Fullwood,  L.  R.  9  Ch. 
Div.  176;  Gaunt  v.  Fynney,  L.  R.  8  CSi.  8;  2  Pom. 
Eq.  Jur.  p.  281. 

The  equitable  remedy  to  which  this  quasi  estoppel 
by  acquiescence  most  frequently  applies,  is  that  of 
injunction,  preliminary  or  final,  when  sought  by 
a  proprietor  to  restrain  a  defendant  from  interfer- 
ence with  easements,  from  committing  nuisances, 
from  trespasses,  or  other  like  acta  in  derogation  of 
the  plaintiff's  proprietary  rights.  Coles  v.  Sims, 
5  De  G.  M.  &  G.  1;  Great  Western  R,  Co.  v.  Oxford, 
W.  &  W.  R.  Co.  8  De  G.  M.  &  G.  841;  Attorney  Gen- 
eral V.  Sheffield  Gas  Consumers  Co.  8  De  G.  M.  & 
G.  301;  Child  v.  Douglas,  5  De  G.  M.  &  G.  7J9;  Gr.  - 
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poflited  iD  said  crcefc,  about  a  mile  nnd  a  quar- 
ter above  ihe  respondent's  land,  2,800,000  feet 
of  sawlogs,  for  the  purposes  of  floating  them 
tc  aix>int  below  said  land.    That  only  1,400,- 

000  feet  of  these  logs,  and  of  the  1,000,000  feet 
placed  in  the  stream  in  1886,  and  of  an  un- 
Ksown  quantity  placed  there  prior  to  that 
time,  ever  reaohcd  their  destination,  a  point 
about  seven  miles  below  where  they  were 
started;  and  that  in  order  to  secure  such  result 
the  appellant  employed,  on  two  miles  of  the 
creek,  and  stationed  along  the  bank,  from 
twenty-five  to  thirty-five  men  with  cant-books 
and  other  appliances  to  prevent  the  logs  from 
lodging,  to  roll  them  back  into  the  stream, 
drag  them  over  gravel  bars,  turn  them  around 
bends  in  the  crecK,  break  jams,  etc.  That  these 
men  labored  in  this  way  on  this  particular  two 
miles  of  creek  for  twenty -seven  days.  That 
then  the  logs  f .  equently  formed  jams,  piling 
up  in  such  quantities  as  to  force  large  amounts 

01  water  out  of  the  bed  of  the  stream  on  to 
respondent's  land.  That,  in  order  to  break 
these  jams,  it  was  often  necessary  for  eight  or 
ten  men  to  get  hold  of  a  single  log  with  cant- 
hooks,  and  drag  it  for  a  considerable  distance 
over  bars;  which  process  was  continued  until 
about  a  third  of  the  logs  in  the  jam  were 
moved,  when  the  others  would  usually  float. 

That,  in  attempting  to  navigate  the  stream, 
the  appellant  placea  logs,  where  its  banks 
were  low,  at  an  angle  to  the  stream,  so  as  to 
expose  about  one  half  their  length  to  the  ac- 
tion of  the  water,  thereby  forcing  the  water 
against  the  opposite  bank  so  as  to  increase  its 


depth  at  that  point;  niso  built  a  reservoir  above 
the  respondent's  land  so  as  by  discharging  it 
to  increase  the  volume  of  water  in  the  creek. 
That,  while  attempting  to  float  logs  the  water 
in  the  creek  constantly  overflowra  by  reason 
of  logs  beine  in  it.  Toe  creek  was  almost  full 
of  logs  for  tnirty-eight  days. 

At  one  time  1,600  of  them  were  in  the  creek 
on  respondent's  l^d.  For  five  days  1,000 
logs  were  in  the  creek  on  his  land,  and  not  one 
moved.  In  1887,  276  logs  were  at  one  time  on 
the  bank  of  the  creek  on  respondent's  land, 
and  fifty-one  were  left  in  the  stream,  and  130 
out  of  the  stream,  on  his  land. 

That,  in  floating  lo^  both  in  1886  and  1887, 
^the  appellant  washed  out  the  respondent's 
'fence  where  it  crossed  the  creek,  and  washed 
out  his  private  bridge,  which  he  had  used  for 
many  years  for  piSsing  to  and  from  different 
parts  01  his  farm.  That,  in  attempting  to  nav 
igate  said  stream,  appellant  had  committed  no 
less  than  thirty  separate  and  distinct  trespasses, 
many  of  them  irreparable  in  their  nature,  and 
that  he  threatened  to  continue  such  trespass- 
ing. 

That  Anthony  Creek  is  not  capable  of  serv- 
ing an  important  public  use,  as  a  channel  of 
commerce,  by  the  floating  of  sawlogs,  and 
that  such  floating  cannot  be  done  so  as  to  be  of 
practical  benefit.  That  by  reason  of  the  wrons- 
lul  acts  and  injuries  committed  by  the  appel- 
lant in  attempting  to  navigate  said  creek  in  the 
years  1886  and  1887,  the  respondent  had  been 
damaged  in  several  amounts  aggregating  the 
sum  of  $800. 


ham  V.  Birkenhead,  L.  &  C.  Junction  R.  Ck>.  2  Maon. 
A  G.  146;  Buxton  v.  James,  5  De  G.  &  Sm.  80:  At- 
torney General  v.  Eastlake,  11  Hare,  205,228, 17  Jur. 
801;  Wood  V.  SutclilTe,  2  81m.  N.  S.  168;  Bochdale 
Canal  Oo.  v.  King,  2  Sim.  N.  S.  78;  Ck>oper  v.  Hub- 
buck,  80  Beav.  100,  7  Jur.  N.  &  457;  Bankart.  v. 
Houghton,  27  Beav.  425;  Gordon  v.  Cheltenham  &  G. 
W.  U.  R.  Co.  5  Beav.  229, 287;  Mitchell  v.  Steward,  L. 
R.  1  Bq.  6ti.;  Western  v.  MacDermot,  L.  R.  1  £q. 
489,  L.  R.  2  Ch.  72:  Senior  v.  Pawson,  L.  R.  8  Eq. 
SXh  Smith  v.  Smith,  L.  R.  20  Eq.  600;  Attorney 
<}eneral  v.  Colney  Hatch  Lunatic  Asylum,  L.  R.  4 
•Oh.  146;  Lee  v.  Haley,  L.  R.  6  Ch.  156;  Gaunt  v. 
Tynney,  L.  R.  8  Ch.  8;  Bassett  v.  Salisbury  Mfg. 
Oo.  47  N.  H.  426,  489;  OdUn  v.  Gove,  41  N.  H.  466; 
Peabody  v.  Flint,  6  Allen.  62, 67;  Fuller  v.  Melrose, 
1  Allen,  166;  Tash  v.  Adams,  10  Cush.2SS;  Briffgs  v. 
Smith,  6  R.  1. 218;  Grey  v.  Ohio  &  P.  R.  R.  Co.  1 
Grant,  Ois.  412;  Little  v.  Price,  1  Md.  Ch.  182;  Bur- 
den V.  Stein,  27  Ala.  104;  PUlow  v.  Thompson,  20 
Tex.  206;  Borland  v.  Thornton.  12  Cal.  440;  Phelps 
V.  Peabody,  7  Cal.  50;  Wilson  v.  Cobb,  28  N.  J.  Eq. 
177;  2  Pom.  Eq.  Jur.  p.  28L 

When  not  issued. 

The  court  of  chancery  does  not  ordinarily  isBue 
a  permanent  injunction  to  restrain  acts  aUeged  to 
amount  to  a  nuisance,  until  a  court  of  law  has 
decided  that  they  constitute  a  nuisance.  Silliman 
V.  Hudson  River  Bridge  Co.  4  Blatchf .  809;  Disbro 
V.  Disbro,  87  How.  Pr.  149.  See  White  v.  Cohen, 
19  Enff.  L.  &  Eq.  146, 149;  Earl  of  Ripon  v.  Hobart, 
1  Cooper,  Sel.  Cas.  888, 8  Mylne  &  K.  169;  Mohawk 
aCo.  V.  Utica&S.  R.Co.6Paige,654;2Story,  Eq. 
Jur.  M  924, 924  a. 

Injunction  will  not  issue  to  restrain  the  erection 
of  a  fence  (Herr  v.  Bierbower,  8  Md.  Ch.  469);  nor 
the  removal  of  one  (Minuig*s  App.  82  Pa.  873);  nor 
the  throwiner  of  mud  and  earth  on  the  complain- 
ant's lauds  (Mulvany  v.  Kennedy,  26  Pa.  44);  an 
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encroachment  of  six  inches  on  a  highway  (Hall  v. 
Rood,  40  Mich.  46,  29  Am.  Rep.  628);  nor  the  oc- 
casional movlnjr  of  a  house  upon  and  alon^  the 
line  of  a  street  railway  (Fort  Clark  Horse  R.  Co.  v. 
Anderson,  108  111.  64,  48  Am.  Rep.  645);  nor  the  ex- 
tension of  apublio  street  over  a  wliarf  (Ballantine 
V.  Harrison,  87  N.  J.  Eq.  660,  45  Am.  Sep.  667; 
Smith  V.  Gardner,  68  Am.  Rep.  860.) 

If  the  evidence  is  conflicting  and  the  injury  com- 
plfdned  of  is  doubtful  or  uncertain,  that  alone 
will  constitute  a  irround  for  withholding  the  exer- 
cise of  the  extraordinary  power  of  Injunotton. 
Thebant  v.  Canova,  11  Fla.  178. 

Where  remedy  at  law  i»  adeqwxU, 

Equity  will  not  interfere  to  restrain  a  breach  of 
a  contract,  or  the  commission  of  a  tort,  or  the 
violation  of  any  right,  when  the  legal  remedy  of 
compensatory  damages  would  be  complete  and 
adequate.  Jersey  City  v.  Gkurdner,  88  N.  J.  Eq. 
622;  Powell  v.  Foster,  69  Ga.  790;  Johnson  v.  Conn. 
Bank,  21  Conn.  148, 107;  Watson  v.  Sutherland,  73 
U.  S.  5  Wall.  74  (18  L.  ed.  680);  3  Ponu  Eq.  Jur.  868. 

A  court  of  equity  will  not  interfere  to  restrain  a 
mere  trespass;  when  the  injury  is  not  irreparable, 
and  destructive  of  the  plaintifTs  estate,  but  is  sus- 
ceptible of  pecuniary  compensation.  Akrlll  v. 
Selden,  1  Barb.  817;  Lyon  v.  Hunt,  11  Ala.  286, 46 
Am.  Deo.  216.  See  Stevens  v.  Beekman,  1  Johns. 
Ch.  818;  Jerome  v.  Ross,  7  Johns.  Ch.  816;  Hart  v. 
Albany,  9  Wend.  571. 

A  court  of  equity  wiU  not  lend  its  aid  to  lestraid 
by  injunction  the  commission  of  any  act  injurious 
to  the  complainant  when  he  has  an  adequate 
remedy  at  law.  Tlgard  v.  Moffltt,  18  Neb.  606;  Dis- 
bro V.  Disbro,  87  How.  Pr.  149. 

Unless  the  injury  will  be  irreparable,  the  oourt 
will  leave  the  party  to  his  remedy  at  law.  There 
is  the  same  reason  \v^hy  the  court  should  not  inter- 
fere by  restorinff  him  to  possession.  Troy  ft  R  B. 
Co.  V.  Boston.  H.  T.  ft  W.  R.  Co.  86  N.  Y.  127. 
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I  have  examined  the  evidenoe  submitted  in 
the  case  and  think  it  fairly  supports  the  flnd- 
inss  of  the  court;  nor  do  uie  appellant's  coun- 
sel in  tbeir  brief  attempt  to  show  the  contrary, 
except  as  to  the  amount  of  damages  which  the 
court  found  to  have  been  sustained  by  the  re- 
spondent. The  nature  of  the  damages  was 
such  that  the  amount  could  not  be  ascertained 
by  direct  proof.  They  were  of  such  a  charac- 
ter that  they  could  not  be  computed  with 
mathematical  accuracy. 

In  this  kidd  of  cases  a  party  can  do  nothing 
more  than  to  prove  the  fact8,  and  leave  the 
jury,  or  court  when  tried  without  a  jury,  to 
estimate  the  damages.  The  respondent  could 
not  possibly  show  the  amount  of  his  injuries 
in  dollars  and  cents.  The  greater  part  of  the 
injury  doubtless  consisted  In  the  annoyance, 
perplexity  and  disturbance  to  which  the  re- 
spondent was  subjected  in  consequence  of  the 
acts  of  the  appellant,  and  it  is  the  province  of 
a  jury  or  court,  in  such  a  case,  to  make  a  fair 
estimate  of  the  amount  which  a  party  should 
pay  for  occasioning  such  annoyance,  perplex- 
ity and  disturbance. 

This  affair  of  the  appellant's  attempting  to 
navigate  his  logs  down  Anthony  Creek  through 
the  respondenrs  land  has  been  going  on  dur- 
ing two  seasons,  and  in  any  view  was  wrong. 
If  he  had  a  right  to  use  the  waters  of  the 
creek  for  such  purpose,  he  had  no  right  to  sta- 
tion his  men  along  its  banks  to  float  the  logs, 
or  allow  the  logs  to  go  on  to  the  respondent's 
land,  or  injure  the  banks  of  the  creek,  or  turn 
the  stream  out  of  its  banks  on  to  the  land. 

No  one  has  the  right  to  use  the  property  of 
another  for  his  own  convenience  without  the 
consent  of  the  latter.  The  right  to  acquire, 
enjoy  and  control  private  property  in  anj 
manner  not  injurious  to  the  rights  of  others  is 
a  natural  as  well  as  a  constitutional  right,  and 
no  injury  arising  out  of  an  infringement  of 
it  should  be  allowed  to  pass  unredressed. 

Whether  the  creek  in  question  is  navigable 
or  not  for  the  purposes  for  which  the  appel- 
lant used  it  depends  upon  its  capacity  in  a  nat- 
ural state  to  float  logs  and  timber,  and  whether 
Its  use  for  that  purpose  will  be  an  advanta^ 
to  the  public.  If  its  location  is  such,  and  its 
length  and  capacity  so  limited,  that  it  will  only 
accommodate  Imt  a  few  persons,  it  cannot  be 
considered  a  navigable  stream  for  any  purpose. 
It  must  be  so  situated,  and  have  such  length 
and  capacity,  as  will  enable  it  to  accommodate 
the  public  generally  as  a  means  of  transporta- 
tion. 

A  stream  that  cannot  be  used  without  em* 
ploying  the  means  and  appliances  which  the 
appellant  made  use  of,  in  order  to  float  his 
logs  down  this  one,  certainly  ought  not  to  be 
regarded  as  a  public  highway  for  any  purpose. 
The  circuit  court  found,  as  we  have  seen,  that 
Anthony  Creek  is  not  capable  of  serving  an 
important  public  use  as  a  channel  of  com- 
merce, and  I  think  its  findinflr  in  that  partic- 
ular is  fully  warranted  by  the  evidenoe  in  the 
•case. 

Courts  went  to  the  extreme  verge  of  author- 
ity to  interfere  with  or  abridge  private  rights 
when  they  held  that  a  stream  of  water,  in- 
•eluded  within  a  private  grant,  constituted  a 
public  easement  in  any  case.  Such  holdings 
bear  a  strong  resemblance  to  the  encroachment 
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upon  the  immunity  gunrantfed  in  the  Consti- 
tution that  private  property  shall  not  be  ttiken 
for  public  use  without  just  compensation. 

It  would,  in  my  opinion,  be  much  more  in 
consonance  with  the  spirit  and  principles  of 
our  government  to  have  left  the  matter  to  be 
regulated  by  the  Legislature,  which  has  au- 
thority to  pass  laws  for  establishing  public 
highways,  and  to  provide  for  such  compensa- 
tion. 

We  are,  however,  committed  to  the  doctrine 
that  a  stream  of  water  which  is  of  eufScient 
extent  and  capacity  to  float  logs  and  timber 
from  mountainous  regions  to  market,  and  can 
be  utilized  thereby  for  the  benefit  and  advan- 
tage of  the  community  at  large,  notwithstand- 
ing it  is  included  within  the  land  owned  by 
pnvate  individuals,  is,  nevertheless,  a  public, 
navigable  stream  for  such  purposes;  and  we 
must  Accept  that  doctrine  as  the  law. 

But  I  am  not  willing  to  extend  it  so  as  to  in- 
clude every  little  rivulet  or  brook  which  runs 
across  a  man's  farm,  although  its  waters  may 
be  80  swollen  for  a  short  time  every  year  by 
the  melting  snow  in  its  vicinity  as  to  enable 
logs  and  timber  in  limited  quantities  to  float 
down  it,  and  by  the  adoption  of  extraordinary 
means  for  that  purpose,  convenience  one  or 
two  neighbors  in  so  usincr  it. 

The  appellant's  counsel  strongly  insist  upon 
the  rule  that  a  court  of  equity  will  not  enter- 
tain jurisdiction  in  ordinary  matters  of  tres- 
pass. I  am  mindful  of  the  rule,  and  have  no 
intention  or  desire  to  depart  from  it.  I  would 
not  undertake  to  maintain  that  a  court  of 
equity  has  jurisdiction  to  take  cognizance  of 
the  violation  of  any  legal  right  unless  the  cir- 
cumstances are  of  such  a  character  as  to  bring 
the  case  under  some  recognized  head  of  equity 
jurisdiction. 

Equity,  however,  affords  a  remedy  to  en- 
force a  legal  right  when  the  remedy  at  law  is 
incomplete  and  inadequate  to  give  such  relief 
as  the  nature  of  the  case  demands;  and  I  think 
the  respondent  can  reasonably  invoke  the  ben- 
efit of  that  principle  in  this  case.  I  do  not  re- 
gard it  as  an  ordinary  case  of  trespass. 

The  respondent  has  his  litUe  farm,  which  he 
is  endeavoring  to  cultivate,  in  order,  I  sup- 

r,  to  proviae  a  living  for  himself  and  fam- 
Parties  interested  in  timber  a  short  dis- 
tance above  his  farm  claim  the  right  to  float  it 
down  a  small  stream  which  runs  through  his 
premises,  to  his  detriment  and  annoyance.  He 
has  already  had  litigation  with  one  party  for 
attempting  similar  acts.  That  fact  is  alleged 
in  the  complaint  in  this  suit,  and  the  records 
of  this  court  substantiate  it.  He  brought  an 
action  in  the  said  circuit  court  against  a  cer- 
tain party  on  account  of  similar  acts,  and  re- 
covered a  judgment  against  him  for  the  sum 
of  $50  damages,  which  this  court,  in  the  case 
before  referrSl  to,  aflSrmed. 

Thereafter  this  appellant  engaged  in  the 
same  scheme,  and  otners,  we  may  presume,  ara 
liable  to  engage  in  it  also;  and  If  the  respond- 
ent were  compelled  to  protect  himself  by  bring- 
ing an  action  for  each  trespass,  it  would  soon 
utterly  impoverish  him. 

The  eviaenoe  in  the  case  shows,  and  we  can 
easily  understand,  that  the  injury  bein^  don^ 
to  his  premises  on  account  of  such  acts  is  per- 
manent and  irreparable,  and  he  certainly  ought 
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to  have  tbe  right  to  have  it  specifically  deter- 
miDed  as  to  whether  or  not  they  are  subject  to 
the  servitude  claimed.  It  is  the  only  way  I 
can  discover  by  which  the  right  and  Utle  to  the 
premises  can  be  eHectually  quieted. 

The  respondent,  it  is  true,  can  have  it  deter- 
mined in  an  action  at  law  as  to  whether  or  not 
the  stream  is  navigable,  as  claimed;  but  in  the 
mean  time  the  appellant  will  be  enabled  to  de- 
stroy its  banks,  thereby  widen  the  stream,  and 
wash  away  other  portions  of  the  soil  adjacent 
thereto,  which  will  be  the  natural  and  proxi- 
mate result  of  the  course  he  has  been  pursu- 
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am  of  the  opinion  that  the  decree  appealed 
from  should  be  affirmed, 

Strahaoy  7.,  dissenting: 

The  object  of  this  suit  is  to  restrain  the  de- 
fendant from  floating  sawlogs  down  AVithony 
Creek,  which  creek  flows  through  the  plaint- 
iff's lands  in  Union  Counly,  Oreg.;  also  to  re- 
strain the  defendant  from  maintaining  a  cer- 
tain dam  across  said  creek  above  the  plaintiff's 
premises;  and  for  damages  which,  it  is  alleged, 
the  plaintiff  has  received  by  reason  of  various 
trespasses  upon  his  lands  by  defendant,  com- 
mitted in  running  said  logs. 

The  plaintiff,  by  his  amended  complaint,  al- 
leges, among  other  things,  that  a  small,  shal- 
low stream,  Known  as  "Anthony  Creek,"  flows 
in  a  southeasterly  direction  through  plaintiff's 
land,  diagonally  dividing  it  into  two  equal 
pnrts,  ami  fertilizes  and  irrigates  said  land,  and 
is  the  boundary  line  between  Union  and  Baker 
Counties,  and  that  the  plaintiff  owns  both 
I  .inks  and  the  bed  of  said  Anthony  Creek 
V.  here  it  passes  through  his  land  for  a  distance 
ol  about  one  half  a  mile;  that  the  defendant 
during  the  sprine  and  summer  of  1886,  and  the 
winter  of  1880  and  1887  cast  and  deposited 
in  Anthony  C'lcek  above  plaintiff's  said  lands 
sawlogs  cut  from  timber  above  plaintiff's 
said  lands,  at  various  places,  and  is  proposing 
and  threatening  to  continue  to  do  so,  for  the 
purpose  of  attemptins  to  transport  or  float  said 
logs  by  means  of  saia  creek  from  said  places, 
through  the  plaintiff's  said  lands  to  a  point  on 
North  Powder  River  below  the  plaintiff's  land 
iind  below  the  mouth  of  Anthony  Creek,  a 
distance  of  five  miles  or  more,  where  the  de- 
fendant is  preparing  to  erect  a  sawmill  as  soon 
as  the  spring  freshet  comes  in  the  spring  of 
1887;  that  said  logs  amount  to  more  than  4,- 
000,000  feet,  and  are  piled  and  banked  into 
and  along  the  banks  of  said  creek  at  various 
places  above  plaintiff's  said  land. 

That  during  the  spring  of  1886  the  defendant 
cast  and  deposited  in  said  cr&ek  a  large  quan- 
tity of  sawlogs,  and  in  the  month  of  June, 
1886,  attempted  to  drive  and  float  about  1,000,- 
000  feet  of  said  logs  down  said  creek,  and 
across  the  said  lands  of  the  plaintiff,  by  means 
of  which  and  whereby  the  defendant  iniured, 
displaced  and  wasted  the  plaintiff's  said  lands, 
and  tore,  cut  and  carried  away  the  substance 
of  the  soil  thereof,  and  wrongfully  committed 
waste  thereon,  and  upon  the  plaintiff's  siiid 
lands;  that  about  the  first  of  June,  1886,  the 
defendant  and  his  emplovfo,  in  preparing  and 
attempting  lo  float  said  fogs,  broke  the  plaint- 
iff's inclosure  upon  said  lands,  and  wrongfully 
entered  the  plaintiff's  said  lands,  and  broke  and 

8  L.  R.  A. 


carried  away  his  fences  at  two  places  where 
the  same  cross  said  creek  upon  the  plaintifTa 
said  lands,  to  his  damage  in  the  sum  of  $25, 
and,  by  reason  of  the  same  being  broken  and 
kept  open  by  the  defendant,  plaintiff  was  com- 
pelled to,  and  did,  herd  the  stock  off  of  his 
crops  for  one  month,  to  his  damage  in  the  sum 
of  $25. 

That  about  June  It,  1886,  the  defendant,  in 
preparing  to  float  said  logs  in  said  creek  through 
the  plaintiff's  said  lands,  broke  up,  carried 
away,  and  destroyed  plaintiff's  bridges  across 
said  stream,  to  his  damage  in  the  sum  of  $5; 
that  during  the  month  of  June,  1880,  defend- 
ant, in  so  attempting  to  float  said  logs  in  said 
creek,  caused  the  same  to  form  a  jam  or  dam 
across  said  creek,  and  dammed  the  same  at  a 
point  above  the  plaintiff's  lands,  and  at  the  head 
of  the  plaintiff's  irrigation  ditch,  whereby  the 
water  was  diverted  from  said  ditch,  and  the 
same  was  injured,  and  the  plaintiff  was  there- 
by, and  by  reason  thereof,  deprived  of  the  use 
or  the  water  of  said  creek  upon  said  lands  of 
the  plaintiff  for  the  purpose  of  irrigation,  to  his 
great  damage  in  the  sum  of  $75;  that  in  so  at- 
tempting to  float  said  logs  in  the  month  of 
June,  1886,  the  defendant  floated,  rolled  and 
pushed  upon  the  plaintiff's  said  land  in  said 
creek  a  large  quantity  of  logs,  to  wit,  about 
250,  and  that  said  lo^  so  remained,  and  still 
remain,  on  the  plaintiff's  said  land,  and  on  the 
banks  of  and  in  said  creek,  to  plaintiff's  dam- 
age in  the  sum  of  $100;  and  by  reason  of  said 
logs  being  in  said  creek  since  June,  1886,  plaint- 
iff has  been  prevented  from  getting  to  said 
creek  with  his  stock  except  with  a  great  deal 
of  trouble  and  inconvenience,  to  plaintiff's 
damage  in  the  sum  of  $5. 

That  by  reason  of  said  logs  being  in  said 
creek  on  plaintiff's  said  lands  the  same  have 
caused,  and  continue  to  and  will  cause,  the 
water  of  said  creek  to  wash  away  the  banks 
thereof,  and  change  the  channel  thereof,  and 
have  during  all  of  said  times  obstructed  the 
flow  of  tiie  '^^Aters  of  said  creek  across  said 
lands  of  plaintiff,  to  his  damage  in  the  sum  of 
$10;  that  in  preparing  and  attempting  to  float 
siiid  logs  in  said  creek  in  June,  1886,  the  de- 
fendant cut  down  and  destroyed  eight  of  plaint* 
iff's  growing  trees  on  said  land,  to  his  damage 
in  the  sum  of  $20. 

All  of  the  foregoing  wrongs  were  suffered 
by  the  plaintiff,  as  he  alleges,  prior  to  the  com- 
mencement of  this  suit. 

The  part  of  the  amended  complaint  relating 
to  threatened  injuries  is  as  follows:  That  said 
creek  is  shallow,  and  not  navigable  for  boats 
or  canoes,  and  has  low  banks,  and  in  its  nat- 
ural state  is  not  navigable  for  railroad  ties  or 
sawlogs  in  the  spring  freshet  or  any  season  of 
tbe  year,  and  is  unfit  to  be  used  by  the  public 
or  otherwise  as  a  means  of  transporting  or 
floating  logs  to  the  defendant's  proposed  saw- 
mill on  North  Powder  River,  or  elsewhere^ 
through  the  plaintiff's  said  lands;  that  the  de- 
fendant is  preparing  to  and  will  float,  or  at- 
tempt to  float,  a  large  quantity  of  sawlogs 
down  said  Anthony  Creek  from  a  point  on  the 
banks  thereof  above  the  lands  of  tbe  plaintiff, 
to  wit,  about  4,000,000  feet  of  said  logs  down 
said  stream  through  said  lands  to  North  Pow- 
der River,  and  thiealens  lo  continue  lo  float, 
or  attempt  to  float,  said  logs  down  said  stream 
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tLrough  plaintiff's  said  lands  for  ^ears  to  come; 
that  by  reason  of  the  nature  of  said  stream,  low 
banks,  and  small  volume  of  water  and  narrow ' 
chanoels  it  is  not  possible  to  successfully  float 
logs  down  it  through  the  plaintiff's  lands,  to 
be  beneficial  to  commerce  or  to  the  defendant, 
and  any  attempt  to  do  so  will  lesult  in  irrepa- 
rable injury  to  the  plaintiff's  land;  that  said 
attempt  to  so  use  said  stream  will  result  in  end- 
less litigation  and  a  multitude  of  actions  with- 
out a  complete  remedy  to  the  plaintiff,  unless 
the  court  inhibit  and  restrain  the  defendant 
from  so  floating  logs  in  said  stream;  that  the 
floating  of  logs  in  said  Anthony  Creek,  the 
maintaining  and  manipulating  of  said  dams  by 
Uie  defendant,  as  threatened  by  him,  will  re- 
sult in  ^reat  and  permanent  injury  to  the  plaint- 
iff's said  lands,  and  will  cut  away  the  banks  of 
said  stream,  change  the  channel  thereof,  flood 
plaintiff's  lands  with  water,  deposit  thereon 
logs,  gravel  and  debris,  wash  out  and  cut  away 
the  meadow  and  soil  from  plaintiff's  said  land; 
interrupt  the  plaintiff  in  tbe  tillage  of  said  land, 
and  tho  caring  for  his  crops  and  stock  thereon, 
cause  the  removal  of  plaintiff's  fences,  and  ex- 
pose his  lands  and  crops  to  the  trespasses  of 
stock;  and  that  such  threatened  trespasses,  in- 
juries and  damages  by  the  defendant  will  dcc- 
essarily  result  m  irreparable  injury  to  the 
plaintiff's  said  lands,  and  great  damage  to  tbe 
plaintiff,  which  cannot  be  con.pcnsated  in 
damages,  and,  unless  restrained  by  this  court, 
will  result  in  the^nancial  ruin  of  the  plaintiff. 

Before  the  defendant  answered  the  amended 
complaint,  the  plaintiff,  bj  leave  of  court,  filed 
a  supplementary  complamt,  in  which  it  is  al- 
leged that  the  particular  damages  which  plaint- 
iff feared  have  been  sustained  by  hira,  by  rea- 
son of  the  attempt  by  the  defendant  to  run  said 
logs  down  said  stream,  the  particular  items  of 
which  are  specified,  aggregate  about  $955. 

The  answer  to  the  amended  ajs  well  as  the 
supplemental  complaint  denied  almost  all  of 
the  material  allegations  therein,  except  the 
cutting  and  putting  in  of  the  logs,  and  the  de- 
fendant's intent  to  run  the  same  down  said 
stream  to  North  Powder  River. 

By  way  of  separate  defense  it  is  alleged  that 
said  Anthony  Creek,  mentioned  in  said  com- 
plaint, is  a  navigable  stream  for  sawlogs,  rail- 
road ties,  and  other  timber,  and  can  be  success- 
fully used  in  transporting  and  floating  logs,  ties, 
and  other  timber  down  the  same  through  the 
plaintiff's  said  land,  and  other  i)arts  of  said 
creek,  and  can  be  thus  used  beneficially  to  com- 
merce during  the  annual  freshets  in  each  year 
in  ordinary  seasons. 

The  evidence  was  taken  upon  an  order  of 
reference  for  that  purpose,  and  the  cause  tried 
by  I  he  court,  and  a  final  decree  entered  in  favor 
(.1  the  plaintiff,  enjoining  the  defendant,  bis 
H'Tents  and  servants,  from  floating  logs  in  said 
streom  across  the  plaintiff's  land,  or  attempting 
lo  do  so,  and  for  $800  damages,  and  for  costs 
find  disbursements;  from  which  decree  thia  ap- 
peal is  taken. 

1 .  It  appears  from  the  evidence  that  Anthony 
Creek  is  a  small,  rapid  and  somewhat  tortuous 
mountain  stream,  taking  its  rise  only  a  few 
miles  above  the  plaintiff's  lands,  and  emptying 
its  waters  into  North  Powder  River,  a  few 
miles  below.  Where  it  flows  through  plaint- 
iff's lands,  it  varies  in  width  from  ten  to  thirty 
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feet.  Its  banks  are  low  and  alluvial,  and  lined 
with  a  dense  growth  of  willows,  except  at  four 
different  places — one  eighty  four  feet,  one  135 
feet,  another  100  feet,  and  still  another  place 
110  feet.  The  depth  of  the  water  is  from  two 
to  four  and  a  half  feet. 

The  stream  is  mainly  fed  by  mountain 
springs,  but  during  the  months  of  June  and 
July  of  each  year  it  is  swollen  by  the  melting 
snow  in  the  mountains,  at  which  times  it  is 
capable  of  floating  sawlogs,  to  a  limited  extent, 
from  a  point  above  plaintiff's  lands  to  its 
mouth. 

The  defendant  floated  1,600,000  feet  of  logs 
down  said  stream  during  the  year  1886. ,  But 
I  think  it  evident  the  defendant,  in  his  anxiety 
to  get  logs  to  his  mill,  forced  the  stream  be- 
yond its  capacity.  In  other  words,  he  put  a 
greater  quantity  of  logs  in  said  stream  than 
could  be  conveniently  floated,  and  thus  caused 
them  to  jam,  so  that  their  progress  was  stopped 
until  relieved  by  gangs  of  men  using  cant-hooka 
and  other  appliances. 

To  accomplish  this  the  men  engaged  in  driv- 
ing traveled  up  and  down  the  banks  of  the 
stream  on  the  plaintiff's  land,  doing  no  greater 
injury  to  the  premises  than  by  walking  over 
the  same. 

By  the  common  law  all  streams  are  navigable 
where  the  tide  ebbs  and  flows,  while  all  others 
were  held  not  to  be  navigable;  but  this  distinc- 
tion has  not  generally  prevailed  in  this  coun- 
try. The  true  test  seems  to  be  whether  or  not 
the  particular  stream  is  navigable  in  fact — that 
is,  capable  of  being  used  for  transporting  to 
market  the  products  which  grow  alonsc  its 
banks.  Nor  is  it  necessary  that  it  should  be  at 
all  times  capable  of  being  so  used. 

If  a  stream,  during  seasons  of  high  water, 
continuing  for  a  sufficient  length  of  time,  is  of 
sufficient  capacity  to  enable  any  person  to  float 
sawlogs  to  market  or  a  place  where  they  maj 
be  manufactured  into  lumber,  such  stream  is 
subject  to  the  public  use  as  a  passageway,  and 
to  the  extent  that  it  is  useful  it  must  be  d.eemed 
navigable.  Weise  v.  Smith,  8  Oreg.  446;  Felyer 
V.  Robinson,  8  Oreg.  455. 

In  the  latter  case  it  was  said  by  this  court: 

"We  hold  the  law  to  be  that  any  stream  in 
tins  State  is  navigable  on  whose  waters  logs 
or  timbers  can  be  floated  to  market,  and  that 
they  are  public  highways  for  that  purpose,  and 
that  it  is  not  necessary  that  they  be  navigable 
the  whole  year  to  constitute  them  such.  If  at 
high  water  they  can  be  used  for  floating  tim- 
ber, then  they  are  navigable,  and  the  question 
of  their  navigability  is  a  question  of  fact  to  be 
determined,  as  any  other  question  of  fact,  by 
a  jury.  Any  stream  in  which  logs  will  go  by 
force  of  the  water  is  navigable." 

And  the  same  doctrine  is  asserted  by  this 
court  in  8haw\.  Oswego  Iron  Company ,  10  Oreg. 
871. 

Numerous  other  authorities  are  to  the  same 
effect.  Brown  v,  0/iadboume,  81  Maine,  9; 
Olson  V.  MerriU,  42  Wis.  208;  Morgany,  King, 
85  N.  Y,  454;  Uickok  T.  Mine,  28  Ohio,  623; 
Whisler  v.  Wilkinson,  22  Wis.  672;  SeUers  v. 
Union  Lumbering  Co.  89  Wis.  626;  Holden  v. 
Bobinson  Manvfaeturiiw  Co.  66  Maine,  216; 
Oerrish  v.  Brown^  61  Maine,  256;  Morgan  v. 
King,  80  Barb.  1. 

I  think  these  authorities  abundantly  show 
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that  actual  capacity  and  utility  of  a  stream  for 
the  purpose  oi:  floating  logs  or  other  oommorli- 
ties  to  marlcet  are  the  test  of  the  public  ri^t  of 
passage. 

Nor  is  this  right  of  passa^  lost  or  impaired 
because  in  its  exercise  trespasses  maj^  have 
been  committed  on  the  premises  of  the  riparian 
proprietor.  In  a  proper  action  the  wrong-doer 
IS  responsible  to  such  riparian  owner  for  all 
such  oamages.  The  public  right  is  confined  to 
the  streams,  and  measured  by  its  extent,  and 
does  not  extend  to  the  shore,  except  imder  par- 
ticular circumstances  to  land  or  to  secure  the 
floating  property  to  the  shore  temporarily  and 
in  a  reasonable  manner,  and  so  as  not  to  obstruct 
others  in  the  free  use  of  the  stream.  Such 
right  in  the  use  of  the  stream  does  not  include 
the  right  to  occupy  the  shore  for  the  purpose 
of  aidmg  in  driving  logs,  or  dislodging  those 
which  have  become  Jammed. 

The  right  to  raft  logs  down  the  stream  does 
not  involve  the  right  of  booming  them  upon 
private  property,  for  safe-keeping  and  storage, 
any  more  than  the  right  to  travel  a  highwav 
Justifies  the  leaving  of  wagons  standing  indcfl- 
nitely  in  front  of  private  dwellings  or  stores. 
Lorman  v.  Benson,  8  Mich.  18. 

Perhaps  the  true  rule  of  law  on  this  subject 
Is  stated  by  Ryan,  Oh.  J.,  in  Olson  v.  Merrill,  42 
Wis.  218.    He  said: 

"  We,  of  course,  recognize  the  position  that 
the  navigable  character  of  a  stream  cannot  de- 

Send  upon  trespass  on  the  shore;  and  that  one 
oating  his  property  down  a  stream  has  no  right 
without  license  to  use  the  banks  of  the  stream 
to  aid  him.  But  it  appears  to  tis  to  be  begging 
the  question  to  assume  that,  because  it  is  con- 
venient,and  persons  are  accustomed  so  to  use  the 
banks,  therefore  the  stream  ia  not  navigable 
without  trespass  upon  them.  We  take  it  that 
a  stream  which  is  of  sufficient  capacity  to  float 
loss  is  of  sufficient  capacity  to  float  some  Idnd 
of^oat  or  skiff  in  which  the  owner  may  follow 
his  logs;  and  If  there  be  some  places  where,  in 
consequence  of  bars  or  other  obstructions, 
neither  logs  nor  boat  will  pass  without  human 
help,  the  m>atmay  be  aided  down  the  stream 
as  well  as  the  logs,  so  that  the  logs  may  be 
floated  through  the  streams  without  trespass 
upon  the  banks.  This  might  probably  be  incon- 
venient and  even  sometimes  dangerous.  But 
the  stream  is  none  the  less  navigable  because 
persons  tising  it  are  induced  by  convenience  to 
prefer  unlawful  to  lawful  means  in  aid  of  the 
use.  Indeed,  wc  gather  from  cases  which  have 
come  before  us  that  the  same  practice  prevails 
on  some  of  the  lareer  streams  in  this  State. 

"But  the  navigable  character  of  a  stream  does 
not  rest-on  the  tortious  practice,  but  on  the  ca- 
pacity of  the  stream  to  be  lawfully  used,  and 
we  cannot  hold  that  the  right  to  use  a  public 
highway  by  land  or  by  water  is  lost  even  by 
haoitual  trespass  upon  adjoining  lands." 

So  it  was  said  by  the  Supreme  Court  of 
Maine,  in  Hooper  v.  Hobson,  57  Maine,  278: 
"The  right  of  the  public  in  a  stream  capable 
of  being  used  for  floating  logs,  or  as  a  passage- 
way for  boats  and  barges  of  sutficient  capacity  to 
be  useful  in  commerce  or  agriculture,  is  not  thus 
to  be  extended  over  adjoining  lands.  The  water 
makes  and  defines  the  high  way.  The  facilities 
of  transportation  afford^  by  it  are  privileges 
""hich,  like  those  of  air  and  light,  are  too  great 
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to  be  suffered  to  become  the  subjects  of  pri- 
va te  property.  But  the  exercise  of  the  common 
privilege  must  not  be  made  an  occasion  for 
encroachment  upon  that  which  is  legitimately 
the  exclusive  property  of  another.  The  right 
which  the  public  enjoy  in  a  navigable  or  float- 
able stream  is  in  general  limited  by  its  banks. 
The  proper  definition  of  the  word  hank 
in  this  connection  is  'a  steep  acclivity  on 
the  side  of  a  lake,  river,  or  the  sea.'  These 
banks  are  the  boundaries  within  which  the  ex- 
ercise of  the  common  right  must  be  confined. 
£xcept  during  the  continuance  of  an  overflow, 
or  in  the  exercise  of  those  privileges  which  are 
given  and  defined  by  statute,  log  owners  and 
river  drivers  have  no  rigbta  in  a  floatable  stream 
beyond  these  boundanes.  Important  as  their 
business  has  undoubtedly  been  and  is,  it  must 
be  conducted  with  a  due  regard  to  the  rights  of 
otbeia.  Their  liabUitv  to  pay  damages  to  the 
riparian  proprietor  for  traveling  upon  the 
banks  to  propel  their  loss  is  expressly  recog- 
nized in  Brown  v.  Chaaboume,  relied  upon  by 
the  defendant  here." 

In  Broum  v.  Ohadbaurne,  referred  to  in  the 
above  extract,  the  doctrine  under  consideration 
is  thus  stated: 

"  If  the  plaintiff  and  others  were  in  the  habit 
of  going  upon  the  banks  of  Little  River  to  drive 
their  logs,  it  does  not  appear  but  that  they  might 
have  confined  themselves  to  its  waters,  though 
it  might  be  more  inconvenient  for  them  so  to 
have  done.  Their  want  of  care  in  the  use  of 
the  river,  creating  a  necessity  to  commit  tres- 
passes to  relieve  their  property,  would  not  pre- 
vent it  from  being  public,  nor  Justify  tbe  de- 
fendant in  obstructing  it.  They  would  be  re- 
sponsible in  damages  for  any  trespasses  com- 
mitted."   81  Maine,  9. 

2.  But  without  at  this  time  deciding  whether 
or  not  Anthony  Creek  is  a  floatable  stream  for 
sawloss,  in  which  the  public  have  an  ease- 
ment lor  that  purpose,  it  appears  to  me  that  this 
suit  ought  not  to  be  sustained  for  other  and 
different  reasons  from  those  already  suggest c>'l. 
If  this  creek  be  not  a  floatable  stream  in  wliir-li 
the  public  have  an  easement,  all  of  the  acts  of 
the  defendant  on  the  stream  where  it  runs 
through  the  plaintiff's  lands,  as  well  as  those 
upon  the  land  itself,  were  trespasses,  for  which 
he  is  liable  in  an  action  at  law 

The  ordinary  rule  in  such  cases  Is  that  equity 
will  not  interfere  to  enjoin  a  trespass.  Some- 
thing more  is  necessary  before  equity  will  in- 
terfere, such  as  preventing  irreparable  injury, 
avoiding  a  multiplicity  oisuits,  and  the  like. 

Chancellor  Kent  says,  in  Livingston  v.  Liv- 
ingston. 6  Johns.  Ch.  *497: 

"  There  must  be  something  particular  in  the 
case  so  as  to  bring  the  injury  under  the  bead 
of  quieting  possession,  or  to  make  out  a  case  of 
irreparable  mischief,  or  where  the  value  of  the 
inheritance  is  put  in  jeopardy." 

Ordinary  wronas  or  torts  are  never  prevented 
by  injunction.  The  injuries  they  inflict  are 
not  irreparable,  and  in  such  case  the  partv  must 
be  left  to  his  remedy  at  law.  Oross  v.  Morris- 
toicn,  18  N.  J.  Eq.  814;  Mulvany  v.  Kennedy, 
26  Pa.  44;  Oause  v.  Perkins,  8  Jones,  Eq.  177; 
Will.  Eq.  Jur.  882. 

It  is  not  doubted  that  where  the  injury  com- 
plained of  reaches  to  the  very  substance  and 
value  of  the  estate,  and  goes  to  the  destruction 
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of  it  in  tbe  character  in  which  it  is  enjoyed, 
such  injury  may  be  prevented  by  injunction. 
But  I  think  the  proof  fails  to  make  a  case 
within  this  principle. 

Conceding  the  stream  to  be  private,  the  float- 
ing of  the  logs  on  it  across  plaintiff's  land  would 
not  constitute  such  injury;  nor  would  the  use 
of  the  banks  to  assist  id  driving  them.  I  can- 
not find  from  the  evidence  that  the  logs  caused 
any  debr%8  to  be  deposited  on  plaintiff's  land, 
or  that  the  banks  of  the  stream  were  broken  or 
washed  by  reason  of  the  logs  passing  down  the 
same. 

8.  Nor  will  an  injunction  be  allowed  unless 
the  rieht  set  up  and  sought  to  be  protected  is 
free  from  reasonable  doubt  (1  High,  Inj. 
§  698);  nor  when  the  defendant  is  in  possession, 
until  tbe  title  is  established  by  law,  unless  a 
strong  case  of  irreparable  mischief  is  made 
out;  nor  where  the  plaintiff's  title  is  in  dispute, 
and  has  not  been  establish  bed  at  law.    Id, 

By  this  suit  we  are  called  upon  to  determine 
the  title  to  this  stream,  and  to  assess  damages 

f  rowing  out  of  its  alleged  wrongful  use  by  the 
efendant.  His  right  to  use  it  depends  upon 
the  facts,  which  ought  to  be  tried  by  a  ju^, 
and  the  estimate  of  damages,  if  any,  made  by 
tbem.  They  are  questions  peculiarly  within 
their  province,  and  I  think  ou^ht  not  to  be 
withdrawn  from  their  consideration. 

To  allow  a  case  like  this  to  be  finally  deter- 
mined in  equity  would  be  to  make  a  prece- 
dent which,  if  followed,  would  invade  the 
rifsbt  of  trial  by  a  jury  in  a  large  class  of  cases 
where  the  Constitution  declares  the  same  shall 
remain  Inviolate. 

A  motion  for  rehearing  having  been  subse- 

Suently  made  on  March  14,  1889,  Lord»  /., 
elivered  the  opinion  of  the  court  thereon: 

That  the  stream  in  question  was  not  navi- 
gable, within  the  meaning  of  the  authorities, for 
tlie  transportation  of  timber  or  logs,  and  is  not 
{subjected  to  the  public  rights  of  user  for  that 
purpose,  seems  to  me  to  be  established  by  the 
testimony  beyond  controversy.  Even  the  tes- 
timony for  the  defendant  is  pregnant  with 
proof  that  the  stream  cannot  be  used  for  this 
)  urpose  without  constant  and  continuing  tres- 
j>as8  when  used  for  floating  Iocs,  and  that  in 
Its  natural  state  it  is  not  of  sufflcient  depth  and 
width  to  float  the  products  of  the  forest  to 
market. 

It  is  hardly  possible  to  read  the  testimony — 
In  which  it  appears  numerous  men  were 
placed  along  the-  stream  to  aid  and  push  the 
logs  along  its  channel,  of  the  jams  and  stand- 
ing of  the  logs  in  consequence  of  its  want  of 
depth  and  width  for  such  floatage,  of  the  de- 
struction of  its  banks  in  several  places,  and  the 
overflow  on  the  adjacent  lands  of  the  plaintiff 
incident  to  such  use,  and  the  injury  necessarily 
resulting  therefrom — without  the  conviction 
that  the  stream  has  not  navigable  capacity;  and 
is  not  susceptible  of  beneficial  use  to  the  public 
for  that  purpose. 

We  do  not  mean  to  say  by  this  that  to  be 
navigable  a  stream  must  have  a  sufScient  vol- 
ume of  water  to  be  at  all  times  and  during  all 
seasons  capable  of  being  used  for  the  purpose 
of  valuable  floatage,  and  as  a  channel  of  trade 
und  commerce.  It  is  enough  if  it  has  float- 
able capacity  at  certain  periods,  recurring  with 
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regularity,  and  continuing  a  sufficient  length 
of  time  to  make  it  useful  as  a  highway  for 
floating  logs.  Such  has  been  the  nolding  of 
this  court.  Fdger  v.  Bobinson,  3  Oreg.  467; 
Shaw  V.  Oswego  Iron  Co,  10  Oreg.  881,  §82. 

But  a  stream,  to  be  navigable  in  this  sense, 
must  be  capable  of  such  floatage  as  is  of  prac- 
tical utility  and  benefit  to  the  public  as  a  nigh- 
way  for  trade  or,  as  has  been  said,  "to  float 
the  products  of  the  mines,  the  forests,  or  the 
tillage  of  the  country  through  which  it  flows  to 
market." 

Perhaps  as  ^ood  a  test  of  the  navigability  of 
such  streams  is  found  in  the  case  of  Rhowss  v. 
OtU,  88  Ala.  678.    It  is  there  said: 

"In  determining  the  character  of  a  stream 
in(}uiry  should  be  made  as  to  the  following 
points:  Whether  it  is  fitted  for  valuable  float- 
age; whether  the  public  or  only  a  few  indi- 
viduals are  interested  in  transportation;  wheth- 
er any  great  public  interests  are  involved  in  tbe 
use  of  it  for  transportation:  whether  the  pe- 
riods of  its  capacity  for  floatage  are  sufficient- 
ly long  to  make  it  susceptible  of  use  beneficial- 
ly to  tne  public;  whether  it  has  been  previoua- 
ly  used  by  the  people  generally,  and  how  long 
it  has  been  so  used;  whetber  it  was  mean- 
dered by  the  government  surveyors,  or  included 
in  the  surveys  ;  whether  if  declared  public,  it 
will  probably  in  future  be  of  public  use  for 
carriage."  Peten  v.  iV>w  Orleans  M.  dhO.  B, 
Co.  66  Ala.  628. 

Tested  by  this  rule  there  is  scarcely  a  par- 
ticular in  which  the  stream  in  question  would 
not  be  condemned  as  non-navigable  for  the 
transportation  of  logs.  It  is  not  only  not 
adapted  to  a  public  use,  but  the  public  have 
made  no  attempt  to  use  it  for  any  purpose.  It 
is,  tlierefore,  perfectly  evident  tnat  the  defend- 
ant had  no  right  to  float  logs  down  this  stream 
through  the  lands  of  the  plaintiff. 

While  this,  however,  is  not  much  contested, 
it  is  strenuously  urged  that  the  question  of 
navigability  is  a  question  of  fact  for  a  jury, 
and  tbe  case,  therefore,  does  not  authorize  the 
interference  of  equity.    But  this  is  not  so. 

The  case  of  3/eyer  v.  Phillips,  97  N.  Y.  490, 
is  so  on  all  fours  with  the  case  in  hand,  and 
so  direct  an  adjudication  and  authority  for 
such  equitable  interference,  that  we  quote  it  in 
extenso: 

"But  it  is  cUimed,"  said  Earl,  J.,  "tiiat 
the  facts  of  this  case  do  not  authorize  equitable 
interference,  or  sustain  the  jurisdiction  of  an 
equity  court  .  .  .  The  defendants  threatened 
to  float  a  large  number  of  logs  over  the  plaintiff's 
lauds,  using  the  stream  and  its  banks  for  that 
purpose,  and  they  would  thus  do  some  dam- 
ase  to  the  banks  of  the  stream  and  other  lands 
of  the  plaintiff.  They  would  occupy  the 
stream  for  several  days.  Not  only  this ;  they 
claimed  the  right  to  float  the  logs,  and  assert- 
ed in  substance  that  they  would  do  so  when- 
ever they  chose  to.  By  continuing  to  exer- 
cise the  right,  they  might,  by  lapse  of  time,  be 
able  to  prove  and  establish  a  right  by  prescrip- 
tion. They  not  only  claimed  a  right  for  them- 
selves, but  for  the  public  — for  everybody. 
That  in  such  a  case,  upon  such  facts,  a  plaint- 
iff may  maintain  an  equitable  action  to  quiet 
bis  title  and  settie  his  rights  and  prevent  the 
threatened  injury,  is  abundantly  settied  bv 
authority.     Ang.    Watercourses,    g   449 ;   a 
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tiiat  actual  capncUy  and  utility  of  a  stream  for 
the  purpose  of  floating  logs  or  other  commodi- 
ties to  market  are  the  test  of  the  public  ri^t  of 
passage. 

Nor  is  this  right  of  pa8sa<2;e  lost  or  impaired 
because  in  its  exercise  trespasses  may  have 
been  committed  on  the  premises  of  the  riparian 
proprietor.  In  a  proper  action  the  wrong-doer 
IS  responsible  to  such  riparian  owner  for  all 
such  damages.  The  public  right  is  confined  to 
the  streams,  and  measured  by  its  extent,  and 
does  not  extend  to  the  shore,  except  under  par- 
ticular circumstances  to  land  or  to  secure  the 
floatiog  property  to  the  shore  temporarily  and 
in  a  reasonable  manner,  and  so  as  not  to  obstruct 
others  in  the  free  use  of  the  stream.  Such 
right  in  the  use  of  the  stream  does  not  include 
the  right  to  occupy  the  shore  for  the  purpose 
of  aidUj;  iu  driving  logs,  or  dislodging  those 
which  have  become  Jammed. 

The  right  to  raft  logs  down  the  stream  does 
not  involve  the  right  of  booming  them  upon 
private  property,  for  safe-keeping  and  storage, 
any  more  than  the  risht  to  travel  a  hi^hw^ 
Justifies  the  leaving  oi  wagons  standing  indefi- 
nitely in  front  of  private  dwelUngs  or  stores. 
Lorman  y.  Benson,  8  Mich.  18. 

Perhaps  the  true  rule  of  law  on  this  subject 
is  stated  by  Ryan,  OK  J.,  in  Olson  v.  Merrill,  42 
Wis.  218.    B[e  said: 

**  We,  of  course,  recognize  the  position  that 
the  navigable  character  of  a  stream  cannot  de- 
pend upon  trespass  on  the  shore;  and  that  one 
floating  his  property  down  a  stream  has  no  right 
without  license  to  use  the  banks  of  the  stream 
to  aid  him.  But  it  appears  to  us  to  be  begging 
the  question  to  assume  that,  because  it  is  con- 
venient,and  persons  are  accustomed  so  to  use  the 
banks,  therefore  the  stream  is  not  navigable 
without  trespass  upon  them.  We  take  it  that 
a  stream  which  is  of  sufficient  capacity  to  float 
logs  is  of  sufficient  capacity  to  float  some  kind 
of  boat  or  skiff  in  which  the  owner  may  follow 
his  logs;  and  if  there  be  some  places  where,  in 
consequence  of  bars  or  other  obstructions, 
neither  logs  nor  boat  will  pass  without  human 
liolp,  the  uohi  may  be  aided  down  the  stream 
as  well  as  the  logs,  so  that  the  logs  may  be 
floated  through  the  streams  without  trespass 
upon  the  banl^.  This  might  probably  be  incon- 
venient and  even  sometimes  dangerous.  But 
the  stream  is  none  the  less  navigable  because 
persons  using  it  are  induced  by  convenience  to 
prefer  unlawful  to  lawful  means  in  aid  of  the 
use.  Indeed,  we  gather  from  cases  which  have 
come  before  us  that  the  same  practice  prevails 
on  some  of  the  larger  streams  in  this  State. 

"But  the  navigable  character  of  a  stream  does 
not  rest-on  the  tortious  practice,  but  on  the  ca- 
pacity of  the  stream  to  be  lawfully  used,  and 
we  cannot  hold  that  the  right  to  use  a  public 
highway  by  land  or  by  water  is  lost  even  by 
habitual  trespass  upon  adjoining  lands." 

So  it  was  said  by  the  Supreme  Court  of 
Maine,  in  Hooper  v.  Hobson,  57  Maine,  278: 
"The  right  of  the  public  in  a  stream  capable 
of  being  used  for  floating  logs,  or  as  a  passage- 
way for  boats  and  barges  of  sulficient  capacity  to 
be  useful  in  commerce  or  agriculture,  is  not  thus 
to  be  extended  over  adjoining  lands.  The  water 
makes  and  defines  the  highway.  The  facilities 
<>f  transportation  affords)  bjy  it  are  privileges 

^^ich,  like  those  of  air  and  light,  are  too  great 
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to  be  suffered  to  become  the  subjects  of  pr^ 
va  te  property.  Bu t  the  exercise  of  the  comnoon 
privilege  must  not  be  made  an  occasion  for 
encroachment  upon  that  which  la  lentimately 
the  exclusive  property  of  another.  The  right 
which  the  public  enjoy  in  a  navigable  or  float- 
able stream  is  in  general  limited  by  its  banks. 
The  proper  definition  of  the  word  bank 
in  this  connection  is  'a  steep  acclivltv  on 
the  side  of  a  lake,  river,  or  the  sea.'  These 
banks  are  the  boundaries  within  which  the  ex- 
ercise of  the  common  right  must  be  confined. 
Except  during  the  continuance  of  an  overflow, 
or  in  the  exercise  of  those  privileges  which  are 
given  and  defined  by  statute,  log  owners  and 
river  drivers  have  no  rights  in  a  floatable  stream 
beyond  these  boundanes.  Important  as  their 
business  has  undoubtedly  been  and  is,  it  must 
be  conducted  with  a  due  regard  to  the  rights  of 
otheia.  Their  liabilitv  to  pay  damages  to  the 
riparian  proprietor  for  traveling  upon  the 
banks  to  propel  their  logs  is  expressly  recog- 
nized in  Brown  v.  ChatSoume,  relied  upon  by 
the  defendant  here." 

In  Brown  v.  Ohadbourne,  referred  to  in  the 
above  extract,  the  doctrine  under  consideration 
is  thus  slated: 

"  If  the  plaintiff  and  others  were  in  the  habit 
of  ^ing  upon  the  banks  of  Little  River  to  drive 
their  logs,  it  does  not  appear  but  that  they  mi^ht 
have  confined  themselves  to  its  waters,  though 
it  might  be  more  inconvenient  for  them  so  to 
have  done.  Their  want  of  care  in  the  use  of 
the  river,  creating  a  necessity  to  commit  tres- 
passes to  relieve  their  property,  would  not  pre- 
vent it  from  being  public,  nor  Justify  tue  de- 
fendant in  obstructing  it.  They  would  be  re- 
sponsible in  damages  for  any  trespasses  com- 
mitted."   81  Maine,  9. 

2.  But  without  at  this  time  deciding  whether 
or  not  Anthony  Creek  is  a  floatable  stream  for 
sawloss,  in  which  the  public  have  an  ease- 
ment for  that  purpose,  it  appears  to  me  that  this 
suit  ought  not  to  be  sustained  for  other  and 
different  reasons  from  those  already  suggestc*!. 
If  this  creek  be  not  a  floatable  stream  iu  wliirh 
the  public  have  an  easement,  all  of  the  nets  of 
the  defendant  on  the  stream  where  it  runs 
through  the  plaintiff's  lands,  as  well  as  those 
upon  the  land  itself,  were  trespasses,  for  which 
he  is  liable  in  an  action  at  law 

The  ordinary  rule  in  such  cases  is  that  equity 
will  not  interfere  to  enjoin  a  trespass.  Some- 
thing more  is  necessary  before  equity  will  in- 
terfere, such  as  ])reventing  irreparable  injury, 
avoiding  a  multiplicity  of  suits,  and  the  like. 

Chancellor  Kent  says,  in  Livingston  v.  Liv- 
ingston. 6  Johns.  Ch.  497: 

'*  There  must  be  something  particular  in  the 
case  so  as  to  bring  the  injury  under  the  head 
of  quieting  possession,  or  to  make  out  a  case  of 
irreparable  mischief,  or  where  the  value  of  the 
inheritance  is  put  in  jeopardy." 

Ordinary  wronas  or  torts  are  never  prevented 
by  injunction.  The  injuries  they  inflict  are 
not  irreparable,  and  in  such  case  the  partv  must 
be  left  to  his  remedy  at  law.  Oross  v.  iforris- 
tofon,  18  N.  J.  Eq.  814;  Mulvany  v.  Kennedy, 
26  Pa.  44;  Qause  v.  Perkins,  8  Jones,  Eq.  177; 
Will.  Eq.  Jur.  883. 

It  is  not  doubted  that  where  the  injury  com- 
plained of  reaches  to  the  very  substance  and 
value  of  the  estate,  and  goes  to  the  destruction 
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of  it  in  the  character  in  which  it  is  enjoyed, 
such  injury  may  be  prevented  by  injunction. 
But  I  think  the  proof  fails  to  make  a  case 
within  this  principle. 

Conceding  the  stream  to  be  private,  the  float- 
ing of  the  logs  on  it  across  plaintiff's  land  would 
not  constitute  such  injurv;  nor  would  the  use 
of  the  banks  to  assist  in  driving  them.  I  can- 
not find  from  the  evidence  that  the  logs  caused 
any  debris  to  be  deposited  on  plaintiff's  land, 
or  that  the  banks  of  the  stream  were  broken  or 
washed  by  reason  of  the  logs  passing  down  the 
same. 

8.  Nor  will  an  injunction  be  allowed  unless 
Che  right  set  up  and  sought  to  be  protected  is 
free  from  reasonable  doubt  (1  High,  Inj. 
§  698);  nor  when  the  defendant  is  in  possession, 
until  the  title  is  established  by  law,  unless  a 
atrong  case  of  irreparable  mischief  is  made 
out;  nor  where  the  plaintiff's  title  is  in  dispute, 
and  has  not  been  established  at  law.    Id. 

By  this  suit  we  are  called  upon  to  determine 
the  title  to  this  stream,  and  to  assess  damages 

f  rowing  out  of  its  alleged  wrongful  use  by  the 
efendant.  His  right  to  use  it  depends  upon 
the  facts,  which  ought  to  be  tried  by  a  jury, 
and  the  estimate  of  damages,  if  any,  made  by 
tbem.  They  are  questions  peculiarly  within 
their  province,  and  I  think  ou^ht  not  to  be 
withdrawn  from  their  consideration. 

To  allow  a  case  like  this  to  be  finally  deter- 
mined in  equity  would  be  to  make  a  prece- 
dent which,  if  followed,  would  invade  the 
right  of  trial  by  a  jury  in  a  large  class  of  cases 
where  the  Constitution  declares  the  same  shall 
remain  inviolate. 

A  motion  for  rehearing  having  been  subae- 

2uently  made  on  March  14,  1889,  Lord*  J,, 
elivered  the  opinion  of  the  court  thereon: 

That  the  stream  in  question  was  not  navi- 
gable, within  the  meaning  of  the  authorities, for 
tlie  transportation  of  timber  or  logs,  and  is  not 
f  ubjected  to  the  public  rights  of  user  for  that 
purpose,  seems  to  me  to  be  established  by  the 
testimony  beyond  controversy.  Even  the  tes- 
timony for  the  defendant  is  pregnant  with 
I'roof  that  the  stream  cannot  be  used  for  this 
1  urpose  without  constant  and  continuing  tres- 
pass when  used  for  floating  lops,  and  that  in 
its  natural  state  it  is  not  of  sufiScient  depth  and 
width  to  float  the  products  of  the  forest  to 
market. 

It  is  hardly  possible  to  read  the  testimony — 
in  which  it  appears  numerous  men  were 
placed  along  the*  stream  to  aid  and  push  the 
logs  along  its  channel,  of  the  jams  and  stand- 
ing of  the  logs  in  consequence  of  its  want  of 
depth  and  width  for  such  floatage,  of  the  de- 
struction of  its  banks  in  several  places,  and  the 
overflow  on  the  adjacent  lands  of  the  plaintiff 
incident  to  such  use,  and  the  injury  necessarily 
resulting  therefrom — without  the  conviction 
that  the  stream  has  not  navigable  capacity;  and 
is  not  susceptible  of  beneficial  use  to  the  public 
for  that  purpose. 

We  do  not  mean  to  say  by  this  that  to  be 
navigable  a  stream  must  have  a  sufficient  vol- 
ume of  water  to  be  at  aU  times  and  during  all 
reasons  capable  of  being  used  for  the  purpose 
of  valuable  floatage,  and  as  a  channel  of  trade 
and  commerce,  it  is  enough  if  it  has  float- 
able capacity  at  certain  periods,  recurring  with 
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regularity,  and  continuing  a  sufficient  lens^th 
of  time  to  make  it  useful  as  a  highway  for 
floating  logs.  Such  has  been  theliolding  of 
this  court.  Felger  v.  Bobinwri,  8  Oreg.  457; 
Shaw  V.  Oswego  Iron  Co.  10  Oreg.  881,  S82. 

But  a  stream,  to  be  navigable  in  this  sense, 
must  be  capable  of  such  floatage  as  is  of  prac- 
tical utility  and  benefit  to  the  public  as  a  high- 
way for  tnide  or,  as  has  been  said,  "  to  float 
the  products  of  the  mines,  the  forests,  or  the 
tillage  of  the  country  through  which  it  flows  to 
market." 

Perhaps  as  j^ood  a  test  of  the  navigability  of 
such  streams  is  found  in  the  case  of  BJwdes  v. 
Otis,  88  Ala.  678.    It  is  there  said: 

"In  determining  the  character  of  a  stream 
inquiry  should  be  made  as  to  the  following 
pomts:  Whether  it  is  fitted  for  valuable  float- 
age; whether  the  public  or  only  a  few  indi- 
viduals are  interested  in  transportatioD ;  wheth- 
er any  great  public  interests  are  involved  in  the 
use  of  it  for  transportation:  whether  the  pe- 
riods of  its  capacity  for  floatage  are  sufficient- 
ly long  to  make  it  susceptible  of  use  beneficial- 
ly to  the  public;  whether  it  has  been  previous- 
ly used  by  the  people  generally,  and  how  long 
it  has  been  so  used ;  whether  it  was  mean- 
dered by  the  government  surveyors,  or  included 
in  the  survevs  ;  whether  if  declared  public,  it 
will  probably  in  future  be  of  public  use  for 
carriage."  PeUrs  v.  Ifew  Orleans  M.  d  G.  B, 
Co.  56  Ala.  528. 

Tested  by  this  rule  there  is  scarcely  a  par- 
ticular in  which  the  stream  in  question  would 
not  be  condemned  as  non-navigable  for  the 
transportation  of  logs.  It  is  not  only  not 
adapted  to  a  public  use,  but  the  public  have 
made  no  attempt  to  use  it  for  any  purpose.  It 
is,  therefore,  perfectly  evident  that  the  defend- 
ant had  no  light  to  float  logs  down  this  stream 
thrqu^h  the  lands  of  the  plaintiff. 

While  this,  however,  is  not  much  contested, 
it  is  strenuously  urged  that  the  question  of 
navigability  is  a  question  of  fact  for  a  jury, 
and  the  case,  therefore,  does  not  authorize  the 
interference  of  equity.    But  this  is  not  so. 

The  case  of  J%«r  v.  Phillips,  97  N.  T.  490. 
is  so  on  all  fours  with  the  case  in  hand,  and 
so  direct  an  adjudication  and  authority  for 
such  equitable  interference,  that  we  quote  it  in 
extenso: 

"But  it  is  ckimed,"  said  Earl,  J.,  "that 
the  facts  of  this  case  do  not  authorize  equitable 
interference,  or  sustain  the  jurisdiction  of  an 
equity  court  .  .  .  The  defendants  threatened 
to  float  a  large  numberof  logs  over  the  plaintiff's 
lands,  using  the  stream  and  its  banks  for  that 
purpose,  and  they  would  thus  do  some  dam- 
age to  Uie  banks  of  the  stream  and  other  lands 
of  the  plaintiff.  They  would  occupy  the 
stream  for  several  dn3*s.  Not  only  this ;  they 
claimed  the  right  to  float  the  logs,  and  assert- 
ed in  substance  that  they  would  do  so  when- 
ever they  chose  to.  By  continuing  to  exer- 
cise the  right,  they  might,  by  lapse  of  time,  be 
able  to  prove  and  establish  a  right  by  prescrip- 
tion. They  not  only  claimed  aright  for  them- 
selves, but  for  the  public  — for  everybody. 
That  in  such  a  case,  upon  such  facts,  a  plaint- 
iff may  maintain  an  equitable  action  to  quiet 
his  title  and  settle  his  rights  and  prevent  the 
threatened  injury,  is  abundantly  settled  by 
authority.      Ang.    Watercourses,    g   449 ;   2 
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that  actual  cajmctty  and  utility  of  a  stream  for 
the  purpose  of  floating  Jogs  or  other  commodi- 
ties to  market  are  the  test  of  the  public  ri^t  of 
passage. 

Nor  is  this  right  of  passa^  lost  or  impaired 
because  in  its  exercise  trespasses  maj^  have 
been  committed  on  the  premises  of  the  riparian 

groprietor.  In  a  proper  action  the  wrong-doer 
I  responsible  to  such  riparian  owner  for  all 
such  oamages.  Tbe  public  right  is  confined  to 
the  streams,  and  measured  by  its  extent,  and 
does  not  extend  to  the  shore,  except  under  par- 
ticular circumstances  to  land  or  to  secure  the 
floating  property  to  the  shore  temporarily  and 
in  a  reasonable  manner,  and  so  as  not  to  obstruct 
others  in  the  free  use  of  tbe  stream.  Such 
right  in  the  use  of  the  stream  does  not  include 
the  right  to  occupy  the  shore  for  the  purpose 
of  aidmg  iu  driving  logs,  or  dislodging  those 
which  have  become  jammed. 

The  right  to  raft  logs  down  the  stream  does 
not  involve  the  right  of  booming  them  upon 
private  property,  for  safe-keeping  and  storage, 
any  more  than  the  right  to  travel  a  hi^hwav 
Justifies  the  leaving  of  wagons  standing  indefi- 
nitely in  front  of  private  dwellings  or  stores. 
Lorman  ▼.  Benion,  8  Mich.  18. 

PerhaiM  the  true  rule  of  law  on  this  subject 
is  stated  by  Ryan,  Oh,  J.,  in  Ol9on  v.  Merrill,  42 
Wis.  ^8.    He  said: 

'*  We,  of  course,  recognize  the  position  that 
the  navigable  character  of  a  stream  cannot  de- 

Send  upon  trespass  on  the  shore;  and  that  one 
oating  his  property  down  a  stream  has  no  right 
without  license  to  use  the  banks  of  the  stream 
to  aid  him.  But  it  appears  to  us  to  be  begging 
the  question  to  assume  that,  because  it  is  con- 
venient,and  persons  are  accustomed  so  to  use  the 
banks,  therefore  the  stream  \a  not  navigable 
without  trespass  upon  them.  We  take  it  that 
a  stream  which  is  of  sufficient  capacity  to  float 
logs  is  of  sufficient  capacity  to  float  some  kind 
of  boat  or  drifF  in  which  the  owner  may  follow 
his  logs;  and  if  there  be  some  places  where,  in 
consequence  of  bars  or  other  obstructions, 
neither  logs  nor  boat  will  pass  without  human 
help,  the  U>at  may  be  aided  down  tbe  stream 
as  well  as  the  logs,  so  that  the  logs  may  be 
floated  through  the  streams  without  trespass 
upon  the  banks.  This  might  probably  be  incon- 
venient and  even  sometimes  dangerous.  But 
the  stream  is  none  the  less  navigable  because 
persons  using  it  are  induced  by  convenience  to 
prefer  unlawful  to  lawful  means  in  aid  of  the 
use.  Indeed,  we  gother  from  cases  which  have 
come  before  us  that  the  same  practice  prevails 
on  some  of  the  larger  streams  in  this  State. 

"But  the  navigable  character  of  a  stream  does 
not  rest*on  the  tortious  practice,  but  on  the  ca- 
pacity of  the  stream  to  be  lawfully  used,  and 
we  cannot  hold  that  the  right  to  use  a  public 
highway  by  land  or  by  water  is  lost  even  by 
habitual  trespass  upon  adjoining  lands." 

So  it  was  said  by  the  Supreme  Court  of 
Maine,  in  Booper  v.  Hobson,  57  Maine,  278: 
"The  right  uf  the  public  in  a  stream  capable 
of  being  used  for  floating  lo^,  or  as  a  passage- 
way for  boats  and  terges  of  sutflcient  capacity  to 
be  useful  in  commerce  or  agriculture,  is  not  thus 
to  be  extended  over  adjoining  lands.  The  water 
makes  and  defines  the  high  way.  The  facilities 
of  transportation  affordSi  bj  it  are  privileges 
which,  like  those  of  air  and  light,  are  too  great 
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to  be  suffered  to  become  the  subjects  of  pri- 
vate property.  But  the  exercise  of  the  common 
privilege  must  not  be  made  an  occasion  for 
encroachment  upon  that  which  is  legitimately 
the  exclusive  property  of  another.  The  right 
which  the  public  enjoy  in  a  navigable  or  float- 
able stream  is  in  general  limited  by  its  banks. 
The  proper  definition  of  the  word  bank 
in  this  connection  is  'a  steep  acdiv^  on 
the  side  of  a  lake,  river,  or  the  sea.'  These 
banks  are  the  boundaries  within  which  the  ex- 
ercise of  the  common  right  must  be  confined. 
Except  during  the  continuance  of  an  overflow, 
or  in  the  exercise  of  those  privileges  which  are 
given  and  defined  by  statute,  log  owners  and 
river  drivers  have  no  righta  in  a  floatable  stream 
beyond  these  boundaries.  Important  as  their 
business  has  undoubtedly  been  and  is,  it  must 
be  conducted  with  a  due  regard  to  the  rights  of 
others.  Their  liabilitv  to  pay  damages  to  tbe 
riparian  proprietor  for  traveling  upon  tbe 
banks  to  propel  their  Iocs  is  expressly  recog- 
nized in  Brown  v.  CAae&mme,  relied  upon  by 
the  defendant  here." 

In  Brown  v.  Chadbourne,  referred  to  in  the 
above  extract,  the  doctrine  under  consideration 
is  thus  stated: 

"  If  the  plaintiff  and  others  were  in  the  habit 
of  ^ing  upon  the  banks  of  Little  River  to  drive 
their  logs,  it  does  not  appear  but  that  they  might 
have  confined  themselves  to  its  waters,  though 
it  might  be  more  inconvenient  for  them  so  to 
have  done.  Their  want  of  care  in  the  use  of 
the  river,  creating  a  necessity  to  commit  tres- 
passes to  relieve  their  property,  would  not  pre- 
vent it  from  being  public,  nor  justify  tlie  de- 
fendant in  obstructing  it.  They  would  be  re- 
sponsible in  damages  for  any  trespasses  com- 
mitted."   81  Maine,  9. 

2.  But  without  at  this  time  deciding  whether 
or  not  Anthony  Creek  is  a  floatable  stream  for 
sawlocs,  in  which  tbe  public  have  an  ease- 
ment ri)r  that  purpose,  it  appears  to  me  that  this 
suit  ought  not  to  be  sustained  for  other  and 
different  reasons  from  those  already  suggestc^l. 
If  this  creek  be  not  a  floatable  stream  in  whirh 
the  public  have  an  easement,  all  of  the  acts  of 
the  defendant  on  the  stream  where  it  runs 
through  the  plaintiff's  lands,  as  well  as  those 
upon  the  land  itself,  were  trespasses,  for  which 
he  is  liable  in  an  action  at  law 

The  ordinary  rule  in  such  cases  is  that  equity 
will  not  interfere  to  enjoin  a  trespass.  Some- 
thing more  is  necessary  before  equity  will  in- 
terfere, such  as  preventing  irreparable  injury, 
avoiding  a  multiplicity  of  suits,  and  the  like. 

Chancellor  Kent  says,  in  Living9ton  v.  Li^ 
ingston,  6  Johns.  Ch.  497: 

"  There  must  be  something  particular  in  the 
case  &o  as  to  bring  the  injury  under  the  head 
of  quieting  possession,  or  to  make  out  a  case  of 
irreparable  mischief,  or  where  the  value  of  the 
inheritance  is  put  in  jeopardy." 

Ordinary  wronss  or  torts  are  never  prevented 
by  injunction.  The  injuries  they  inflict  are 
not  irreparable,  and  in  such  case  the  partv  must 
be  left  to  his  remedy  at  law.  Oron  v.  SforrU- 
toicn,  18  N.  J.  Eq.  814;  Multany  v.  Kennedy, 
26  Pa.  44;  Qause  v.  Perkins,  8  Jones,  Eq.  177: 
Will.  Eq.  Jur.  882. 

It  is  not  doubted  that  where  the  injury  com* 
plained  of  reaches  to  the  very  substance  and 
value  of  the  estate,  and  goes  to  the  destruction 
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of  it  in  the  character  in  which  it  is  enjoyed, 
such  injary  may  be  prevented  by  injunction. 
But  I  think  the  proof  fails  to  make  a  case 
within  this  principle. 

Conceding  the  stream  to  be  private,  the  float- 
ing of  the  logs  on  it  across  plaintiff's  land  would 
not  constitute  such  injurv;  nor  would  the  use 
of  the  banks  to  assist  m  driving  them.  I  can> 
not  find  from  the  evidence  that  the  logs  caused 
any  debris  to  be  deposited  on  plaintiff's  land, 
or  that  the  banks  oi  the  stream  were  broken  or 
washed  by  reason  of  the  logs  passing  down  the 
same. 

8.  Nor  will  an  injunction  be  allowed  unless 
Che  neht  set  up  and  sought  to  be  protected  is 
free  from  reasonable  doubt  (1  High,  In  J. 
§  698);  nor  when  the  defendant  is  in  possession, 
until  the  title  is  established  bf  law,  unless  a 
strong  case  of  irre))arable  mischief  is  made 
out;  nor  where  the  plaintiff's  title  is  in  dispute, 
and  has  not  been  established  at  law.    Id, 

By  this  suit  we  are  called  upon  to  determine 
the  title  to  this  stream,  and  to  assess  damages 

f  rowing  out  of  its  alleged  wrongful  use  by  the 
efendant.  His  right  to  use  it  depends  upon 
the  facts,  which  ought  to  be  tried  by  a  jury, 
and  the  estimate  of  damages,  if  any,  made  by 
tbem.  They  are  questions  peculiaily  within 
their  province,  and  I  think  ou^ht  not  to  be 
withdrawn  from  their  consideration. 

To  allow  a  case  like  this  to  be  finally  deter- 
mined in  equity  would  be  to  make  a  prece- 
dent which,  if  followed,  would  invade  the 
right  of  trial  by  a  jury  in  a  large  class  of  cases 
where  the  Constitution  declares  the  same  shall 
remain  Inviolate. 

A  motion  for  rehearing  having  been  subse- 

3uently  made  on  March  14,  18^,  Lord»  J,, 
elivered  the  opinion  of  tbe  court  thereon: 
That  the  stream  in  question  was  not  navi- 
gable, within  the  meaning  of  the  authorities,  for 
tiie  transportation  of  timoer  or  logs,  and  is  not 
subjected  to  the  public  rights  of  user  for  that 
purpose,  seems  to  me  to  be  established  by  the 
testimony  beyond  oootroversv.  Even  the  tes- 
timony for  the  defendant  is  pregnant  with 
proof  that  the  stream  cannot  be  used  for  this 
I  urpose  without  constant  and  continuing  tres- 
j>uss  when  used  for  floating  lops,  and  that  in 
Its  natural  state  it  is  not  of  sufficient  depth  and 
u  idth  to  float  the  products  of  the  forest  to 
market. 

It  is  hardly  possible  to  read  tbe  testimony — 
in    which   it   appears   numerous   men    were 

{>Iaccd  along  the  stream  to  aid  and  push  the 
ogs  along  its  channel,  of  the  jams  and  stand- 
ing of  the  logs  in  consequence  of  its  want  of 
depth  and  width  for  such  floatage,  of  the  de- 
struction of  its  banks  in  several  places,  and  the 
overflow  on  the  adjacent  lands  of  the  plaintiff 
incident  to  such  use,  and  the  injury  necessarily 
resulting  therefrom — without  the  conviction 
4 hat  the  stream  has  not  navigable  capacity;  and 
is  not  susceptible  of  beneOcial  use  to  the  public 
for  that  purpose. 

We  do  not  mean  to  say  by  this  that  to  be 
oavigable  a  stream  must  have  a  sufficient  vol- 
ume of  water  to  be  at  aU  times  and  during  all 
reasons  capable  of  being  used  for  tbe  purpose 
of  valuable  floatage,  and  as  a  channel  of  trade 
^nd  commerce,  it  is  enough  if  it  has  float- 
able capacity  at  certain  periods,  recurring  with 
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regularity,  and  continuing  a  sufficient  lens^th 
of  time  to  make  it  useful  as  a  highway  for 
floating  logs.  Such  has  been  the  nolding  of 
this  court.  Felger  v.  Bobinaon,  8  Oreg.  457; 
Shaw  V.  Osmgo  Iron  Co.  10  Oreg.  881,  §82. 

But  a  stream,  to  be  navigable  in  this  sense, 
must  be  capable  of  such  floatage  as  is  of  prac- 
tical utility  and  beneflt  to  the  public  as  a  high- 
way for  trade  or,  as  has  been  said,  "  to  float 
the  products  of  the  mines,  the  forests,  or  the 
tillage  of  the  country  through  which  it  flows  to 
market." 

Perhaps  as  ^ood  a  test  of  the  navigability  of 
such  streams  is  found  in  the  case  of  Rttodes  v. 
Otis,  83  Ala.  678.    It  is  there  said: 

"In  determining  the  character  of  a  stream 
inquiry  should  be  made  as  to  the  following 
pomts:  Whether  it  is  fitted  for  valuable  float- 
age; whether  the  public  or  only  a  few  indi- 
viduals are  interested  in  transportation;  wheth- 
er any  great  public  interests  are  involved  in  the 
use  of  it  for  transportation:  whether  tbe  pe- 
riods of  its  capacity  for  floatage  are  sufficient- 
ly long  to  make  it  susceptible  of  use  beneflcial- 
ly  to  the  public;  whether  it  has  been  previous- 
ly used  by  the  people  generally,  and  how  long 
it  has  been  so  used;  whether  it  was  mean- 
dered by  the  government  surveyors,  or  included 
in  the  surveys  ;  whether  if  declared  public,  it 
will  probably  in  future  be  of  public  use  for 
carriage."  Peters  v.  iV'ew  Orleans  M.  dO.  B, 
Go.  56  Ala.  528. 

Tested  by  this  rule  there  is  scarcely  a  par- 
ticular in  which  the  stream  in  question  would 
not  be  condemned  as  non-navigable  for  the 
transportation  of  logs.  It  is  not  only  not 
adapted  to  a  public  use,  but  the  public  have 
made  no  attempt  to  use  it  for  any  purpose.  It 
is,  therefore,  perfectly  evident  that  the  defend- 
ant had  no  right  to  float  logs  down  this  stream 
thrqu^h  the  lands  of  the  plaintiff. 

While  this,  however,  is  not  much  contested, 
it  is  strenuously  urged  that  the  question  of 
navigability  is  a  question  of  fact  for  a  jury, 
and  the  case,  therefore,  does  not  authorize  the 
interference  of  equity.    But  this  is  not  so. 

The  case  of  3fe^er  v.  Phillips,  97  N.  T.  490. 
is  so  on  all  fours  with  the  case  in  hand,  and 
so  direct  an  adjudication  and  authority  for 
such  equitable  interference,  that  we  quote  it  in 
extenso  * 

''But  it  is  ckimed,"  said  Earl,  «/;,  "that 
the  facts  of  this  case  do  not  authorize  equitable 
interference,  or  sustain  the  jurisdiction  of  an 
equity  court  .  .  .  The  defendants  threatened 
to  float  a  large  number  of  logs  over  the  plaintiff's 
lands,  using  the  stream  and  its  banks  for  that 
purpose,  and  they  would  thus  do  some  dam- 
age to  the  banks  of  the  stream  and  other  lands 
of  the  plaintiff.  They  would  occupy  the 
stream  for  several  days.  Kot  only  this ;  they 
claimed  the  right  to  float  the  logs,  and  assert- 
ed in  substance  that  they  would  do  so  when- 
ever the^r  chose  to.  By  continuing  to  exer- 
cise the  right,  they  might,  by  lapse  of  time,  Im 
able  to  prove  and  establish  a  right  by  prescrip- 
tion. They  not  only  claimed  a  right  for  them- 
selves, but  for  the  public  — for  everybody. 
That  in  such  a  case,  upon  such  facts,  a  plaint- 
iff may  maintain  an  equitable  action  to  quiet 
his  title  and  settle  his  rights  and  prevent  the 
threatened  injury,  is  abundantly  settled  bv 
authority.     Ang.    Watercourses,    §   449 ;   3 
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that  actual  cajmcUy  and  utility  of  a  stream  for 
the  purpose  of  floating  logs  or  other  commodi- 
ties to  market  are  the  test  of  the  public  ri^t  of 
passage. 

Nor  is  this  right  of  passa^  lost  or  impaired 
because  in  its  exercise  trespasses  ma^  have 
been  committed  on  the  premises  of  the  riparian 

groprietor.  In  a  proper  action  the  wrong-doer 
I  responsible  to  such  riparian  owner  for  all 
such  oamages.  Tbe  public  right  is  confined  to 
the  streams,  and  measured  by  its  extent,  and 
does  not  extend  to  the  shore,  except  under  par- 
ticular circumstances  to  land  or  to  secure  the 
floating  property  to  the  shore  temporarily  and 
in  a  reasonable  manner,  and  so  as  not  to  obstruct 
others  in  the  free  use  of  the  stream.  Such 
right  in  the  use  of  the  stream  does  not  include 
the  right  to  occupy  the  shore  for  the  purpose 
of  aiding  iu  driving  logs,  or  dislodging  those 
which  have  become  Jammed. 

The  right  to  raft  logs  down  the  stream  does 
not  involve  the  right  of  booming  them  upon 
private  property,  for  safe-keeping  and  storage, 
any  more  than  the  right  to  travel  a  hi^hwav 
justifies  the  leaving  oi  wagons  standing  indefl- 
nitely  in  front  of  private  dwellings  or  stores. 
Lorman  v.  Bemon,  8  Mich.  18. 

Perhaps  the  true  rule  of  law  on  this  subject 
is  stated  by  Ryan,  Oh,  J.,  in  Olaon  v.  Merrill,  42 
Wis.  218.    He  said: 

"We,  of  course,  recognize  the  position  that 
the  navigable  character  of  a  stream  cannot  de- 

Send  upon  trespass  on  the  shore;  and  that  one 
oating  his  property  down  a  stream  has  no  right 
without  license  to  use  the  banks  of  the  stream 
to  aid  him.  But  it  appears  to  us  to  be  begging 
the  question  to  assume  that,  because  it  is  oon- 
venient,and  persons  are  accustomed  so  to  use  the 
banks,  therefore  the  stream  is  not  navigable 
without  trespass  upon  them.  We  take  it  that 
a  stream  which  is  of  sufficient  capacity  to  float 
logs  is  of  sufficient  capacity  to  float  some  kind 
of  boat  or  skiff  in  which  the  owner  may  follow 
his  logs;  and  if  there  be  some  places  where,  in 
consequence  of  bars  or  other  obstructions, 
neither  logs  nor  boat  will  pass  without  human 
liolp,  the  M>at  may  be  aided  down  the  stream 
as  well  as  tbe  logs,  so  that  the  logs  may  be 
floated  through  the  streams  without  trespass 
upon  tbe  banlu.  This  might  probably  be  incon- 
venient and  even  sometimes  dangerous.  But 
the  stream  is  none  the  less  navigable  because 
persons  using  it  are  induced  by  convenience  to 
prefer  unlawful  to  lawful  means  in  aid  of  the 
use.  Indeed,  we  gather  from  cases  which  have 
come  before  us  that  the  same  practice  prevails 
on  some  of  the  larger  streams  in  this  State. 

"But  the  navigable  character  of  a  stream  does 
not  rest*on  the  tortious  practice,  but  on  the  ca- 
pacity of  the  stream  to  be  lawfully  used,  and 
we  cannot  hold  that  the  right  to  use  a  public 
highwav  by  land  or  by  water  is  lost  even  by 
hahitual  trespass  upon  adjoining  lands." 

So  it  was  said  by  the  Supreme  Court  of 
Maine,  in  Ho&per  v.  Hobson,  57  Maine,  278: 
"The  right  of  the  public  in  a  stream  capable 
of  being  used  for  floatiug  logs,  or  as  a  passage- 
way for  boats  and  barges  of  sutficient  capacity  to 
be  useful  in  commerce  or  agriculture,  is  not  thus 
to  be  extended  over  ad  join  ing  lands.  The  water 
makes  and  defines  the  highway.  The  facilities 
of  transportation  affordal  bj  it  are  privileges 
which,  like  those  of  air  and  light,  are  too  great 
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to  be  suffered  to  become  the  subjects  of  pri- 
vate property.  But  the  exercise  of  the  common 
privilege  must  not  be  made  an  occasion  for 
encroachment  upon  that  which  is  legitimately 
the  exclusive  property  of  another.  The  right 
which  the  public  enjoy  in  a  navigable  or  float- 
able stream  is  in  general  limited  by  its  banka. 
Tbe  proper  definition  of  the  word  bank 
in  this  connection  is  'a  steep  acclivitv  on 
the  side  of  a  lake,  river,  or  the  sea.'  These 
banks  are  the  boundaries  within  which  the  ex- 
ercise of  the  common  right  must  be  confined. 
Except  during  the  continuance  of  an  overflow, 
or  in  the  exercise  of  those  privileges  which  are 
^ven  and  defined  by  statute,  log  owners  and 
river  drivers  have  no  rights  in  a  fioatable  stream 
beyond  these  boundar&s.  Important  as  their 
business  has  undoubtedly  been  and  is,  it  must 
be  conducted  with  a  due  regard  to  the  rights  of 
others.  Their  liabilitv  to  pay  damages  to  tbe 
riparian  proprietor  for  traveling  upon  the 
banks  to  propel  their  1^  is  expressly  recog- 
nized in  Brown  v.  Chcmtmme,  relied  upon  by 
the  defendant  here." 

In  Broion  v.  Chadbtmrne,  referred  to  in  the 
above  extract,  the  doctrine  under  consideration 
is  thus  stated: 

"  If  the  plaintiff  and  others  were  in  the  habit 
of  going  upon  the  banks  of  Little  River  to  drive 
their  logs,  it  does  not  appear  but  that  they  might 
have  confined  themselves  to  its  waters,  though 
it  might  be  more  Inconvenient  for  them  so  to 
have  done.  Their  want  of  care  in  the  use  of 
the  river,  creating  a  necessity  to  commit  tres- 
passes to  relieve  their  property,  would  not  pre- 
vent it  from  being  public,  nor  justify  tue  de- 
fendant in  obstructing  it.  They  would  be  re- 
sponsible in  damages  for  any  trespasses  com- 
mitted."   81  Maine,  9. 

2.  But  without  at  this  time  deciding  whether 
or  not  Anthony  Creek  is  a  floatable  stream  for 
sawlocs,  in  which  the  public  have  an  ease- 
ment for  that  purpose,  it  appears  to  me  that  this 
suit  ought  not  to  be  sustained  for  other  and 
different  reasons  from  those  already  suggestc^^l. 
If  this  creek  be  not  a  floatable  stream  \q  wliirti 
the  public  have  an  easement,  all  of  tlic  acts  of 
the  defendant  on  the  stream  where  it  runs 
through  the  plaintiff's  lands,  as  well  as  those 
upon  the  land  itself,  were  trespasses,  for  which 
he  is  liable  in  an  action  at  law 

The  ordinary  rule  in  such  cases  is  that  equity 
will  not  interfere  to  enjoin  a  trespass.  Some- 
thing more  is  necessary  before  equity  will  in- 
terfere, such  as  preventing  irreparable  injury, 
avoiding  a  multiplicity  of  suits,  and  the  like. 

Chancellor  Kent  says,  in  Liting9ton  v.  Liv- 
ingston. 6  Johns.  Ch.  '497: 

'*  There  must  be  something  particular  in  the 
case  so  as  to  bring  the  injury  under  the  head 
of  quieting  possession,  or  to  make  out  a  case  of 
irreparable  mischief,  or  where  the  value  of  the 
inheritance  is  put  in  jeopardy." 

Ordinary  wronag  or  torts  are  never  prevented 
by  injunction.  The  injuries  they  inflict  are 
not  irreparable,  and  in  such  case  the  partv  must 
be  left  to  his  remedy  at  law.  Orois  v.  Morri9- 
toiun,  18  N.  J.  Eq.  814;  Mulvany  v.  Kennedp, 
20  Pa.  44;  Oauie  v.  Perkins,  8  Jones,  Eq.  177; 
Will.  Eq.  Jur.  882. 

It  is  not  doubted  that  where  the  injury  com- 
plained of  reaches  to  the  very  substance  and 
value  of  the  estate,  and  goes  to  the  destruction 
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of  it  in  the  character  in  which  it  is  enjoyed, 
mich  injury  may  be  prevented  by  injunction. 
But  I  think  the  proof  fails  to  make  a  case 
within  this  principle. 

Conceding  the  stream  to  be  private,  the  float- 
ing of  the  logs  on  it  across  plaintifTs  land  would 
not  constitute  such  injurv;  nor  would  the  use 
of  the  banks  to  assist  in  driving  them.  I  can- 
not find  from  the  evidence  that  the  logs  caused 
any  debris  to  be  deposited  on  plaintiff's  land, 
or  that  the  banks  of  the  stream  were  broken  or 
washed  by  reason  of  the  logs  passing  down  the 
same. 

8.  Nor  will  an  injunction  be  allowed  unless 
Che  rieht  set  up  and  sought  to  be  protected  is 
free  from  reasonable  doubt  (1  Higb,  InJ. 
§  698);  nor  when  the  defendant  is  in  possession, 
until  the  title  is  established  by  law,  unless  a 
strong  case  of  irreparable  mischief  is  made 
out;  nor  where  the  plaintiff's  title  is  in  dispute, 
and  has  not  been  established  at  law.    Id, 

By  this  suit  we  are  called  upon  to  determine 
the  title  to  this  stream,  and  to  assess  damages 

f  rowing  out  of  its  alleged  wrongful  use  by  the 
efendant.  His  right  to  use  it  depends  upon 
the  facts,  which  ought  to  be  tried  by  a  jury, 
and  the  estimate  of  damages,  if  any,  made  by 
tbem.  They  are  questions  peculiarly  within 
their  province,  and  I  think  ou^ht  not  to  be 
withdrawn  from  their  consideration. 

To  allow  a  case  like  this  to  be  finally  deter- 
mined in  equity  would  be  to  make  a  prece- 
dent which,  if  followed,  would  invade  the 
rifzht  of  trial  by  a  jury  in  a  large  class  of  cases 
where  the  Constitution  declares  the  same  shall 
remain  Inviolate. 

A  motion  for  rehearing  having  been  subse- 

3uently  made  on  March  14,  1889,  Lord»  J., 
elivered  the  opinion  of  the  court  thereon: 

That  the  stream  in  question  was  not  navi- 
gable, within  the  meaning  of  the  authorities, for 
the  transportation  of  timoer  or  logs,  and  is  not 
subjected  to  the  public  rights  of  user  for  that 
purpose,  seems  to  me  to  be  established  by  the 
testimony  beyond  controversy.  Even  the  tes- 
timony for  the  defendant  is  pregnant  with 
proof  that  the  stream  cannot  be  used  for  this 
I  urpose  without  constant  and  continuing  tres- 
jiuss  when  used  for  floating  loiis,  and  that  in 
Its  natural  state  it  is  not  of  sufficient  depth  and 
u  idth  to  float  the  products  of  the  forest  to 
market. 

It  is  hardly  possible  to  read  the  testimony— 
in  which  it  appears  numerous  men  were 
placed  along  the  stream  to  aid  and  push  the 
logs  along  its  channel,  of  the  jams  and  stand- 
ing of  the  logs  in  consequence  of  its  want  of 
depth  and  width  for  such  floatafl;e,  of  the  de- 
struction of  its  banks  in  several  places,  and  the 
overflow  on  the  adjacent  lands  of  the  plaintiff 
incident  to  such  use,  and  the  injury  necessarily 
resulting  therefrom — without  the  conviction 
that  the  stream  has  not  navigable  capacity;  and 
is  not  susceptible  of  beneficial  use  to  the  public 
for  that  purpose. 

We  do  not  mean  to  say  by  this  that  to  be 
oavigable  a  stream  must  nave  a  suflScient  vol- 
ume of  water  to  be  at  aU  times  and  during  all 
seasons  capable  of  being  used  for  the  purpose 
of  valuable  floatage,  and  as  a  channel  of  trade 
and  commerce,  it  is  enough  if  it  has  float- 
able capacity  at  certain  periods,  recurring  with 
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regularity,  and  continuing  a  sufficient  length 
of  time  to  make  it  useful  as  a  highway  for 
floating  logs.  Such  has  been  theliolding  of 
this  court.  Fdger  v.  Bobinson,  8  Oreg.  457; 
Shaw  V.  Oiwego  Iron  Co,  10  Oreg.  881,  S82. 

But  a  stream,  to  be  navigable  in  this  sense, 
must  be  capable  of  such  floatage  as  is  of  prac- 
tical utility  and  benefit  to  the  public  as  a  high- 
way for  trade  or,  as  has  been  said,  "  to  float 
the  products  of  the  mines,  the  forests,  or  the 
tiUage  of  the  country  through  which  it  flows  to 
market." 

Perhaps  as  j^ood  a  test  of  the  navigability  of 
such  streams  is  found  in  the  case  of  Rlioaes  v. 
Otis,  83  Ala.  678.    It  is  there  said: 

"In  determining  the  character  of  a  stream 
inquiry  should  be  made  as  to  the  following 
points:  Whether  it  is  fitted  for  valuable  float- 
age; whether  the  public  or  only  a  few  indi- 
viduals are  interested  in  transportation;  wheth- 
er any  ^reat  public  interests  are  involved  in  the 
use  of  It  for  transportation:  whether  the  pe- 
riods of  its  capacity  for  floatage  are  suflScient- 
]y  lon^  to  make  it  susceptible  of  use  beneficial- 
ly to  the  public;  whether  it  has  been  previous- 
ly used  by  the  people  generally,  and  how  long 
it  has  been  so  used ;  whether  it  was  mean- 
dered by  the  government  surveyors,  or  included 
in  the  survevs  ;  whether  if  declared  public,  it 
will  probably  in  future  be  of  public  use  for 
carriage."  Peten  v.  Hew  Orleans  M.  d  G.  B. 
Go.  56  Ala.  528. 

Tested  by  this  rule  there  is  scarcely  a  par- 
ticular in  which  the  stream  in  question  would 
not  be  condemned  as  non-navigable  for  the 
transportation  of  logs.  It  is  not  only  not 
adapted  to  a  public  use,  but  the  public  have 
made  no  attempt  to  use  it  for  any  purpose.  It 
is,  therefore,  perfectly  evident  that  the  defend- 
ant had  no  right  to  fioat  logs  down  this  stream 
thrqu^h  the  lands  of  the  plaintiff. 

While  this,  however,  is  not  much  contested, 
it  is  strenuously  urged  that  the  question  of 
navigability  is  a  question  of  fact  for  a  jury, 
and  the  case,  therefore,  does  not  authorize  the 
interference  of  equity.    But  this  is  not  so. 

The  case  of  Jilei/er  v.  Phillips,  97  N.  T.  490. 
is  so  on  all  fours  with  the  case  in  hand,  and 
so  direct  an  adjudication  and  authority  for 
such  equitable  interference,  that  we  quote  it  in 
extenso: 

''But  it  is  ckhned,"  said  Earl,  J.,  *<that 
the  facts  of  this  case  do  not  authorize  equitable 
interference,  or  sustain  the  jurisdiction  of  an 
equity  court  .  .  .  The  defendants  threatened 
to  float  a  large  number  of  logs  over  the  plaintiffs 
lands,  using  the  stream  and  its  banlcB  for  that 
purpose,  and  they  would  thus  do  some  dam- 
age to  the  banks  of  the  stream  and  other  lands 
of  the  plaintiff.  They  would  occupy  the 
stream  for  several  days.  Not  only  this ;  they 
claimed  the  right  to  fioat  the  logs,  and  assert- 
ed in  substance  that  they  would  do  so  when- 
ever they  chose  to.  By  continuing  to  exer- 
cise the  right,  they  might,  by  lapse  of  time,  be 
able  to  prove  and  establish  a  right  by  prescrip- 
tion. They  not  only  claimed  aright  for  them- 
selves, but  for  the  public  — for  everybody. 
That  in  such  a  case,  upon  such  facts,  a  plaint- 
iff may  maintain  an  equitable  action  to  quiet 
his  title  and  settle  his  rights  and  prevent  the 
threatened  injury,  is  abundantly  settled  bv 
authority.      Ang.    Watercourses,    %   449;   3 
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Story,  Eq.  Jor.  §  927 ;  8  rem.  Eq.  Jur.  §  1851 ; 
Holsman  v.  Boiling  Spring  BlC'tcning  Co.  14  N. 
J.  Eq.  835  ;  CnmpheU  v.  Seaman,  63  N.  Y.  5C8  ; 
Johnson  v.  Rochester,  18  Iliin,  285  ;  Swindon 
Water  Works  Co.  y,  Wilts  dt  B.  Canal  Nat,  Co. 
L.  R.  7L.  n.  097;  L.  R.  9  Ch.  App.  451;  Clowes 
V.  SUtffordshire  Potteries  Water  Works  Co.  L.  R. 
8  Ch.  App.  125,  142;  Goldsmid  v.  Tunbridge 
\\>l's  Imp.  Comrs,  L.  R.  1  Ch.  App.  349,  354. 

"  This  is  not  a  case  where  the  dcfeDdants 
tlircatened  only  to  commit  a  single  trespass, 
but  they  threatened  to  commit  and  clnimed  the 
ria:ht  to  repeat  the  trespass  every  year.  Here 
a  preventive  action  was  proper  to  prevent  an 
irreparable  injury  within  the  meaning  of  the 
equitable  rule,  and  also  to  avoid  a  multiplicity 
of  suits." 

The  C'a<je  in  hand  possesses  all  these  features, 
with  added  aggravation.  It  is  incontestable 
that  the  stream" would  not  float  these  logs  with- 
out extraneous  aid,  and  in  rendering  this  the 
banks  had  to  be  used,  and  were  damaged,  and 
in  places  desi roved,  and  the  plaintiff's  meadow 
overflowed  and'rendered  u.seless. 

The  farts  show  that  in  the  attempt  to  make 
the  logs  float  down  the  stream  thirty  or  forty 
men  were  employed,  with  cant-hooks  and 
other  appliances,  for  the  period  of  twenty  or 
thirty  days,  during  the  season  of  highest  water, 
to  aid  in  the  transportation  of  these  logs.  That 
in  this  attempt  to  navigate  the  stream  for  this 
purpose  no  less  than  thirty  separate  and  dis- 
tinct trespasses  were  committed,  many  of  them 
irreparable  in  their  nature,  and  reaching  to  the 
destruction  of  the  estate  in  the  character  in 
which  it  was  enjoyed. 

The  defendant  not  only  asserts  his  right  to 
use  the  stream  for  such  use,  but  he  claims  a 
like  right  for  the  public.  More,  he  threatens 
to  commit,  and  claims  the  right  to  repeat,  not 
a  single  trespass,  but  the  innumerable  tres- 
pa?sr»s  which,  the  facts  show,  must  follow  its 
exercise.  That  in  •such  case,  the  plaintiff  is 
entitled  to  an  injunction  to  prevent  Irreparable 
injury,  and  to  avoid  a  multiplicity  of  suits,  is 
established  by  the  authorities  beyond  con- 
troversy. 

The  motion  for  a  reJiearing  is  denied. 


Mary  E.  PURGESON,   Bespt, 

Sarah  A.  JONES,  Appt. 

(....Oreg.....) 

*1.  To  grive  a  decree  of  the  county  court 
adopting  a  child  any  Talidity*  such  court 
must  have  acquired  Jurisdiotion  (1)  over  the  par- 
ties soeklnfir  to  adopt  such  child;  (2)  over  the  child 
to  be  adopted;  and  (8)  over  the  parents  of  such 
child. 

f.  Where  it  aJBrmatiTely  appears  that  an 
adverse  party  to  a  decree  was  a  non- 
resident of  the  State  at  the  time  of  its  rendi- 
tioD,  and  the  record  is  silent  as  to  hi«  appearance 
or  notice,  there  Is  no  presumption  that  such  court 
acquired  Jurisdiction  over  bis  person. 

8.  No  person  shall  be  personally  bound 
by  a  decree  until  he  has  his  day  in 
court*  by  which  is  meant,  until  be  has  been  duly 
cited  to  appear,  and  has  been  afforded  an  oppor- 
tunity to  be  heard.  A  judgment  without  such 
*Head  notes  by  the  Codbt. 
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citation  and  opportunity  wants  all  the  attributes 
of  a  judicial  determination. 

i.  Where  a  court  of  f^eneral  Jurisdictioo 
has  summary  powers  conferred  upon 

it  which  are  vrhoTly  derived  from  statute,  and 
not  exercised  according  to  the  course  of  the  com* 
mon  law,  or  are  not  part  of  its  general  Junsdlo- 
tion,  its  decisions  must  be  regarded  and  treated 
like  those  of  courts  of  limited  and  special  Juris- 
diotion. 

5.  Estoppels*  to  be  binding,  must  be  mutuaL 

6.  A  child  by  adoption  cannot  inherit  fft>m 
the  parent  by  adoption,  unless  the  act  of  adop- 
tion has  been  done  in  strict  accordance  with  the 
statute. 

7.  The  ri^ht  of  adoption  was  unknown  to 
the  con^non  law»  and  was  repugnant  to  its 
principles.  Such  right,  being  in  derogation  of 
the  common  law,  is  a  special  power  conferred  by 
statute;  and  the  rule  is  that  such  statutes  must  be 
strictly  construed. 

On  petition  for  rehearinQ, 

8.  Consent  lies  at  the  foundation  of  stai> 
utes  of  adoption,  and  when  it  is  required  to 
be  given  and  submitted,  the  court  cannot  take 
Jurisdiction  of  the  subject  matter  without  it 

9.  Under  our  statutes  when  the  parents  are 
living,  and  do  not  belong  to  the  excepted  class- 
es, such  consent  must  be  given,  and  is  a  pre* 
requisite  to  Jurisdiction. 

10.  There  is  a  marked  distinction  bet^preen 
Jurisdiction  and  the  exercise  of  Juris* 
diction.  When  Jurisdiction  has  attached,  all 
that  follows  is  but  the  exercise  of  Jurisdiction; 
but  Jurisdiction  does  not  attach  until  the  condi- 
tions upon  which  it  depends  are  fulflUed;  hence, 
a  decree  rendered  without  Jurisdiction  does  not 
estop  anyone,  and  may  be  collaterally  assailed  in 
any  action. 

(December  20, 1888J 

APPEAL  by  defendant,  from  a  judgment  of 
the  Circuit  Court  of  Marion  County  in  fa- 
vor of  plaintiff  in  an  action  of  ejectment.  Be- 
versed. 

The  facts  are  fully  stated  in  the  opinion  of 
the  court. 

Messrs.  William  M«  Ramsey*  6eor|^ 
G.  Bing^ham  and  Seth  R.  Hammer,  for 
appellant: 

Adoption  is  not  recognized  by  the  common 
law  and  exists  in  the  United  States  only  by 
special  statute. 

Scliouler,  Domestic  Relations,  p.  814. 

The  Statute  of  Oregon,  3  Hill,  p.  1340,  pro- 
vides: 

g  2938.  "The  parents  of  the  child,  or  the 
survivor  of  them  shall,  except  as  herein  pro- 
vided, consent  in  writing  to  such  adoption," 
etc. 

§  2940.  "If  a  parent  does  not  consent  to  the 
adoption  of  his  child,  the  court  shall  order  a 
copy  of  the  petition  and  order  thereon  to  be 
served  on  him  pei^sonally,  if  found  in  the  State, 
and  if  not,  to  be  published  once  a  week  for 
three  successive  weeks  in  such  newspaper 
printed  in  the  county  as  the  court  directs,  the 
last  publication  to  be  at  least  four  weeks  be> 
fore  the  time  appointed  for  the  hearing,''  etc. 

If  the  father  is  not  made  a  party  his  rights 
are  not  affected  and  no  adoption  can  take 
place.    The  adoption  is  incomplete. 
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Blgbts  of  inheritance  can  only  be'acc^uired 
through  a  full  compliance  with  the  provisions 
of  the  statute. 

Shearer  v.  Weaver,  56  Iowa,  578.  See  also 
Ti'ler  V.  Reynolds,  58  Iowa,  140-148;  Keegan 
V.  Oeraghty,  101  111.  26-C9;  Luppie  v.  Winans, 
S7  N.  J.  Eq.  245-250;  Humphrey,  Appellant, 
187  Mass.  84,  85. 

The  father  of  the  child  would  have  had,  at 
any  time  after  the  attempted  adoption,  the 
right,  as  against  Jones  and  wife,  to  the  custody 
of  the  child.  Puhlic  policy  is  ngainst  the  per- 
manent transfer  of  the  natural  rights  of  a 
parent. 

Schouler,  Domestic  Relations,  p.  848;  Be 
ScarHtt,  76  Mo.  565. 

There  are  no  presumptions  in  favor  of  the 
Jurisdiction  of  a  prohate  court  exercising  a 
special  authority  conferred  by  statute,  and  not 
according  to  the  usual  course  of  proceedings 
at  common  law  or  in  chancery. 

Foster  v.  Waterman,  124  Mass.  592.  504. 

Where  a  court  exercises  a  special  power  it 
must  strictly  comply  with  the  reauirements  of 
the  statute  m  its  proceedings,  ana  this  compli- 
ance must  affirmatively  appear  from  the  record 
itself. 

Noriheutt  v.  Lemery,  8  Oreg.  816;  Galpin  v. 
Page,  85  U.  8.  18  Wall.  850  (21  L.  ed.  059); 
Smith,  Lead.  Cas.  1116. 

An  estoppel  by  record  must  be  binding  on 
both  parties  to  it,  or  it  binds  neither. 

Freeman,  Judgments,  1 159. 

The  fact  that  the  appellant  signed  and  pre- 
sented Uie  petition  for  the  adoption,  and  her 
grantor  consented  to  it,  does  not  estop  her 
From  asserting  its  invalidity. 

Merder  v.  Chaee,  9  Allen,  242;  St.  Louie  v. 
Wiggins  Ferry  Co.  5  West.  Rep.  858,  88  Ma 
615,  619;  Applegate  v.  DmeU,  15  Oreg.  518. 

Mr.  Geor§^e  H.  Bumett»  for  respondent: 

The  decree  of  adoption  is  valid  as  against 
those  parties  who  took  part  in,  and  procured 
the  decree  to  be  made;  and  however  it  might 
fare  on  appeal  or  other  direct  attack  at  the 
hands  of  the  parent  who  had  no  notice,  it  is 
proof  against  assault  in  this  collateral  proceed- 
ing. 

Section  2046,  Hill's  Code,  provides  that 
"A  parent  who  has  not,  before  the  bearin^^  of  a 
petition  for  the  adoption  of  his  child,  had  per- 
sonal notice  thereof,  may,  at  anv  time  within 
one  year  after  actual  notice,  apply  to  the  cir- 
cuit court  to  reverse  the  decree.  Said  court, 
after  due  notice,  may,  in  its  discretion,  reverse 
the  same,  if  it  appears  that  any  of  the  material 
allejrations  in  the  petition  were  not  true." 

The  record  discloses  that  appellant  appeared 
in  the  adoption  proceedings  in  the  characterof  a 
petitioner,  and  is  now  standing  in  the  sQioes  of 
one  who  also  appeared  there  as  her  adversary. 
The  county  court  thus  had  jurisdiction  of  all 
the  persons  who  are  now  before  this  court,  and 
having  also  jurisdiction  of  the  subject  matter, 
its  decree  was  and  is  conclusive  upon  the  legal 
condition  or  relation  of  the  adopted  child,  re- 
•pondent  herein,  established  by  the  decree. 

2  Hill,  Code,  §  788;  Hermann,  Estoppel, 
S§  52, 58, 140;  Wolfs  Appeal  (Pa.)  12  Cent.  Rep. 
426;  Set^all  v.  Roberts,  .115  Mass.  275. 

Appellant  and  respondent  herein  were  par- 
ties to  the  adoption  proceedings  within  the 
meaning  of  the  rule  laid  down  in — 
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Bigelow,  Eftoppel,  p.  46. 

As  to  the  biiuliu^  effect  of  judgments  or  oe* 
crees  on  parties  and  privies,  see — 

Wilson  V.  Been,  121  U.  S.  525  (80  L.  ed. 
080);  NHl  V.  Tolman,  12  Oreg.  280;  Nieklin  v. 
HoMn,  18  Oreg.  406. 

Jurisdiction,  in  a  case  of  this  kind,  consists 
of  two  elements:  (1)  jurisdiction  over  the  sub- 
ject matter,  and  (2)  jurisdiction  over  the  person. 

"Jurisdiction  of  the  subject  matter"  is  "the 
power,  lawfully  conferred,  to  deal  with  the 
general  subject  involved  in  the  action." 

Hunt  V.  Hunt,  72  N.  Y.  217.  228;  Lange  v. 
Benedict,  78  N.  Y.  12,  27. 

It  is  the  character  of  the  suit  on  the  part  of 
a  plaintiff,  which  gives  the  right  of  jurisdic- 
tion to  a  court,  so  far  as  the  subject  matter  is 
concerned,  and  not  of  the  defense  thereto. 

Wells,  Jurisdiction,  g  4. 

The  County  Court  of  Marion  County  had 
jurisdiction  of  the  subject  matter  of  adoption 
conferred  upon  it  by  legislative  authority.  Ab- 
sence of  jurisdiction  over  the  person  of  the 
father  does  not  render  the  decree  absolutely 
and  utterly  void,  as  to  all  persons,  and  partic- 
ularly the  parties  here,  who  participated  in  the 
adoption  proceedings. 

State  V.  Richmond,  26  N.  H.  282;  Hawes,  Ju- 
risdiction, §  0. 

Those  persons  as  to  whom  the  process  and 
proceedings  have  been  regular  can  take  no  ex 
ception  because  others  have  not  been  notified, 
or  that  they  have  not  been  notified  in  the 
proper  manner. 

Grand  Rapids,  N,  d  L.  8,  R,  Co.  v.  Gray, 
38  Mich.  461;  Gott  v.  Bngham,  41  Mich.  227; 
Church  V.  Grossman,  40  Iowa.  444;  Jack  v. 
Bes  Moines  <£•  Ft.  B.  R.  Co.  40  lowa,  627.  See 
SeitaU  ▼.  RoberU,  115  Mass.  275;  Wolfs  Ap- 
peal (Pa.)  12  Cent  Rep.  426. 

Section  2046  is  evidently  an  exception  to  the 
general  rule  laid  down  in  §  2988,  requiring  the 
written  consent  of  both  parents.  The  Legis- 
lature has  said  that  the  effect  of  the  decree  of 
adoption  as  against  the  natural  father,  although 
pronounced  without  his  knowledge,  in  the 
first  instance,  is  such  that  the  decree  is  not 
void,  but  merely  voidable.  A  decree,  voidable 
only  is  binding  on  all  parties  until  set  aside 
at  the  instance  of  one  who  has  a  right  to  com- 
plain. 

Strahan*  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  ejectment  prosecuted  by 
the  plaintiff  to  recover  certain  real  property  sit- 
uated in  Marion  County. 

It  appears  from  the  findings  that  one  D.  W. 
Jones  was  the  owner  of  the  real  property  in 
controversy  at  the  time  of  his  death,  and  that 
he  died  intestate  in  said  County  of  Marion. 
That  one  Emma  G.  Charlesworth  was  his 
only  heir  at  law,  unless  the  plaintiff  was  also 
an  heir, .  by  virtue  of  a  certain  decree  of  the 
County  Court  of  Marion  County,  Oreg.,  by 
which  said  court  allowed  said  D.  W.  Jones  and 
the  defendant  herein  to  adopt  the  plaintiff,  if 
said  decree  is  valid.  That  prior  to  the  com- 
mencement of  this  action  said  Emma  G. 
Charlesworth  duly  conveyed  all  her  interest  in 
said  real  property  to  the  defendant,  who  there- 
by became  the  owner  thereof,  unless  the  plaint- 
was  entitled  to  inherit  one  half  thereof  by 
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virtue  of  sail!  decree  of  odoption.  That  prior 
to  September  28,  1876,  said  Emma  O.  Charles- 
worth  nnd  Sylvester  11.  Jenner  were  husband 
and  >vife,  and  the  plaintiff  was  bom  to  them  in 
lawful  wedlock,  and  that  on  the  28th  day  of 
September,  1876,  said  pai'tles  were  by  a  de- 
cree of  the  District  Court  of  the  Twelfth  Judi- 
cial District,  in  the  State  of  California,  duly 
divorced,  and  the  care  and  custody  of  the  plain^ 
i^  was  duly  awarded  to  said  Emma.  That  on 
April  2,  1877,  said  D.  W.  Jones,  and  the  de- 
fendant, his  wife,  made  and  signed  a  certain 
petition,  which  was  presented  to  the  County 
Court  of  Marion  County,  Greg.,  as  follows: 

To  the  Hon.  John  Peebles,  County  Judge  for  thfi 
County  of  Marion  and  State  of  Oregon: 
Your  petitioners,  D.  W.  Jones  and  Sarah  A. 
o'ones,  bis  wife,  of  the  City  of  Salem  and  State 
of  Oregon,  respectfully  represent  to  your  Hon. 
Court  that  they  now  have  the  care  and  custody 
of  Alary  Ellen  Jenner,  a  female  child  of  the 
age  of  ten  years;  that  the  parents  of  the  said 
child  are  Sylvester  H.  Jenner,  now  residing  in 
San  Francisco,  California,  and  Emma  G.  Jen- 
ner, since  divorced  from  said  Sylvester  Jenner, 
and  married  to  George  Charles  worth;  that  in 
'  said  decree  of  divorce  the  care  and  custody  of 
said  child  was  given  to  its  mother,  Emma  G. 
Jenner,  now  Emma  G.  Charlesworth;  that 
your  petitioners  desire  to  adopt  the  said  Mary 
]BUen  Jenner  as  their  own  child,  and  pray  your 
lion.  Court  for  a  decree  making  said  chila,  to 
all  legal  Intents  and  purposes,  the  child  of  peti- 
tioners, and  that  the  name  of  said  child  be 
changed  to  Mary  Ellen  Jones. 

[Signed]  D.  W.  Jones, 

S.  A.  Jones. 

State  of  Oregon,  County  of  Marion,  n: 

I,  EmmaG.  Charlesworth,  being  duly  sworn, 
aay  that  I  am  the  mother  of  Mary  Ellen  Jenner, 
mentioned  in  the  foregoing  petition  of  D.  W. 
Jones  and  wife;  that  I  was  divorced  from  Syl- 
vester H.  Jenner  at  San  Francisco  on  or  about 
September  1st,  1876,  .and  that  the  court  in  grant- 
ing the  divorce  awarded  the  care  and  custody 
of  said  child  to  its  mother,  deponent  herein; 
that  I  hereby  consent  to  the  adoption  of  said 
child  by  said  D.  W.  Jones  and  wife,  and  that 
the  name  of  said  child  be  changed  to  Mary 
Ellen  Jones.  Emma  G.  Charlesworth. 

Subscribed  and  sworn  to  before  me  the  19th 
day  of  March,  1877. 

[Sealed]  Seth  R.  Hammer, 

Notary  Public. 

Indorsed: 

Ordered  that  the  within  application  be  grant- 
ed, and  that  a  decree  be  entered  in  accoraance 
with  the  prayer  of  this  petition,  and  the  law  in 
snch  case  provided. 

J.  C.  Peebles,  County  Judge. 

April  2,  1877. 

Filed  April  2,  1877.  Geo.  A.  Eades,  Clerk. 

On  the  same  day  the  following  decree  or  or- 
der was  entered  in  said  matter  by  said  county 
court: 

Now,  at  this  day,  comes  D.  W.  Jones  and 
S.  A.  Jones,  his  wife,  and  present  to  this  court 
their  petition  asking  leave  to  adopt  Mary  Ellen 
Jenner,  who  is  ten  years  of  age,  and  to  change 
her  name  to  Mary  Ellen  Jones;  and  it  satisfac- 
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torily  appearing  to  the  court  that  said  Mary 
Ellen  Jenner  is  the  daughter  of  Sylvester  H. 
Jenner  and  Emma  G.  Jenner,  now  Emma  G. 
Charlesworth;  that  said  Emma  G.  Jenner  was 
divorced  from  said  Sylvester  H.  Jenner  in  the 
State  of  California,  and  that  Sylvester  H.  Jen- 
ner is  still  a  widower  of  ndd  State;  that  in  the 
decree  of  divorce  aforesaid  the  care  and  custody 
of  said  Mary  Ellen  Jenner  was  awarded  by  Uie 
court  to  her  mother,  the  said  Emma  G.  Jenner» 
now  EmmaG.  Charlesworth;  and  it  further  ap- 
pearing that  the  written  consent  of  the  said  Em* 
ma  G.  Jenner,  now  Emma  G.  Charlesworth,  to 
the  said  adoption  and  change  of  name  has  been 
filed  with  the  petition  aforesaid  to  this  court, 
and  that  the  said  D.  W.  Jones  and  Sarah  A. 
Jones  are  of  sufficient  ability  to  brin^  up  said 
child,  and  to  furnish  her  with  sufficient  care 
and  attention  and  education,  and  that  it  is  fit 
and  proper,  and  for  the  best  interest  of  said 
child,  that  said  adoption  should  take  place — it 
is  therefore  ordered  by  the  court  that  from  and 
after  this  date  the  saia  Mary  Ellen  Jenner  shall 
be,  to  all  intents  and  purposes,  the  child  of  said 
petitioners,  D.  W.  Jones  and  Sarah  A.  Jones, 
and  that  the  name  be  changed  to  that  of  Mary 
Ellen  Jones. 

[Signed]  John  C.  Peebles,  Judge. 

It  is  further  found  by  the  court  that  at  the 
time  of  presentation  of  said  petition  and  con- 
sent, and  the  rendition  of  said  decree  of  adop- 
tion, the  father  of  said  plaintiff  was  living, 
but  that  no  notice  whatever  was  given  to  him 
of  the  filing  of  said  petition  or  consent,  or  of 
said  proceedings  thereon,  prior  to  the  rendition 
of  said  decree,  nor  was  any  appearance  for  or 
on  b^alf  of  said  Jenner  ever  entered  in  said 
county  court  in  said  proceeding,  or  in  relation 
thereto.  That  about  three  years  after  the  rendi- 
tion of  said  decree  said  plaintiff  informed  her 
father  that  she  had  been  adopted  by  said  D.  W. 
Jones  and  his  wife,  the  defendant  herein,  and 
her  father  approved  thereof.  That  no  one  has 
ever  appealed  from  the  said  decree  of  said 
county  court.  That,  after  said  decree  was  ren- 
dered, Jones  and  the  defendant  took  charge  of 
the  plaintiff,  and  that  she  lived  with  them 
for  about  six  years,  and  was  during  said  time 
treated  by  Jones  and  wife  as  their  child. 

There  were  also  other  findings  of  fact,  but 
they  present  no  question  of  law  for  our  consid- 
eration on  this  appeal 

The  court  found,  as  conclusions  of  law: 
**first,  that  the  decree  of  adoption  mentioned 
in  and  set  out  in  my  sixth  finding  of  fact  was 
and  is  binding  and  conclusive  upon  Emma  G. 
Charlesworth,  and  upon  Sarah  A.  Jones,  her 
successor  in  interest;  teoond,  that  the  plaintiff 
is  the  owner  and  entitled  to  the  possession  of 
one  undivided  one  half  (subject  to  the  defend- 
ant's dower  interest  therein)  of  the  real  property 
described  in  her  complaint;  tAM,  that  the  plaint- 
iff is  entitled  to  a  judgment  for  the  possession 
of  said  real  property,  and  for  one  dollar  dam- 
ages, and  for  her  costs  and  disbursements." 

From  this  judgment  the  defendant  has  ap- 
pealed to  this  court. 

1.  The  sole  question  to  be  determined  is  the 
validity  of  the  decree  of  the  County  Court  of 
Marion  County,  allowing  D.  W.  Jones  and 
wife,  the  present  defendant,  to  adept  the  plaint- 
iff as  their  child.    If  that  decree  is  valid,  then 
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the  Judgment  of  the  court  below  is  right,  and 
ought  to  be  affirmed;  If  otherwise,  it  must  be 
reversed. 

The  act  of  adopting  a  child  is  not  of  common- 
law  origin,  but  was  taken  from  the  civil  law, 
and  introduced  here  by  statute.  The  provis- 
ions on  the  subject  are  found  in  several  secUons 
of  H  ill's  Code. 

Section  2987  provides  who  may  adopt  a  child, 
residence  of  imrties,  and  who  must  ioin  in  the 
petition,  and  in  what  court  the  petition  is  to  be 
presented. 

Section  2988  says :  '  'The  paienU  of  the  child, 
or  the  survivor  of  them,  shall,  except  as  herein 
provided,  consent  in  writing  to  such  adoption. 
Il  neither  parent  is  living,  the  guardian  of 
such  child,  oi,  if  there  is  no  guardian,  the  next 
of  kin  in  this  State,  may  give  such  consent,  or, 
if  there  is  no  next  of  kin,  the  court  may  appoint 
some  suitable  person  to  act  in  the  proceedings 
as  next  friend  of  the  child,  and  to  give  or  with- 
hold such  consent." 

By  section  2989  the  court  is  authorized  to 
proceed  as  if  a  parent  were  dead  if  such  parent 
IS  insane,  imprisoned  in  the  state  prison  under 
a  sentence  for  a  term  not  less  than  three  years, 
or  has  willfully  deserted  and  neglected  to  pro- 
vide proper  care  and  maintenance  for  the  child 
for  one  year  next  preceding  the  time  of  filing 
the  petition. 

Section  2940  provides,  where  a  parent  does 
not  give  consent  to  the  adoption  of  a  child,  he 
is  to  be  personally  served  with  a  copy  of  the 

Setition  and  order  thereon,  if  found  in  the 
tate;  if  not,  to  be  published  once  a  week  for 
three  sucoessive  weeks   in   such   newspaper 

{>rinted  in  the  county  as  the  court  directs,  the 
ast  publication  to  be  at  least  four  weeks  before 
the  time  appointed  for  the  hearing. 

Section  2941  requires  the  consent  of  the  child 
to  such  adoption,  if  he  is  of  the  age  of  fourteen 
years  or  upwards. 

Section  2942  defines  the  duty  of  the  court 
upon  the  hearing,  and  what  facts  must  be  made 
to  appear,  and  tne  substance  of  the  order  to  be 
maae. 

Section  2948  defines  the  effect  of  such  adop- 
tion as  to  relationship  and  inheritance;  and  sec- 
tion 2944  deprives  the  parents  of  such  child  of 
all  legal  rights  as  respects  the  child,  and  frees 
him  from  all  obligations  of  maintenance  and 
obedience  as  respects  his  parents. 

The  question  thus  presented  for  our  deter- 
mination is  a  very  important  one,  and  lies  in 
narrow  limits.  Its  correct  solution  depends  on 
the  single  Question  whether  or  not  the  County 
Court  of  Marion  County,  at  the  time  it  made 
the  decree  authorizing  Jones  and  wife  to  adopt 
the  plaintiff,  had  acquired  the  requisite  Juris- 
diction over  the  parties  for  that  purpose. 

To  give  its  decree  any  force  or  effect,  Juris- 
diction must  have  been  acquired  by  the  court 

(1)  over  the  persons  seeking  to  adopt  the  child, 

(2)  over  the  child,  and  (8)  over  the  parents  of 
such  child. 

It  may  be  assumed,  I  think,  that  enough  is 
shown  to  give  said  court  Jurisdiction  under  sub- 
divisions 1  and  2,  and  over  Mrs.  Emma  G. 
Charlesworth,  the  mothfr  of  the  child. 

The  sole  question  to  be  examined,  therefore, 
Is  whether  enough  is  shown  to  give  said  court 
Jurisdiction  over  the  person  of  Sylvester  H. 
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Jenner,  the  child's  father.  But,  before  pro- 
ceeding to  the  consideration  of  this  question,  it 
may  be  well  to  advert  to  the  principles  of  law 
to  be  applied  in  the  determination  of  the  ques- 
tion of  Jurisdiction.  And  in  the  examination 
of  this  question  we  assume,  for  the  purposes 
of  this  case,  but  without  deciding  it,  that,  un- 
der the  Constitution  and  laws  of  this  State, 
county  courts,  in  the  exercise  of  the  powers 
conferred  by  this  statute,  are  to  be  regarded  as 
courts  of  general  Jurisdiction. 

It  appears  that  at  the  time  the  petition  was 
presented  to  the  county  court  Sylvester  H. 
Jenner  was  a  nonresident  of  this  State.  In 
such  case,  and  the  record  is  silent,  there  can  be 
presumption  that  Jurisdiction  over  his  person 
was  Acouired 

Mr/Ju^iee  Field  in  Oalpin  v.  Page,  86  U.  S. 
18  Wall.  850  [21  L.  ed.  9591,  states  the  rule  ap 
plicable  in  such  cases:  "  Whenever,  therefore. 
It  appears  from  the  inspection  of  the  record  of 
a  court  of  general  Jurisdiction  that  the  defend- 
ant, against  whom  a  personal  judgment  or  de- 
cree is  rendered,  was  at  the  time  of  the  alleged 
service  without  the  territorial  limits  of  the 
court,  and  thus  beyond  the  reach  of  its  process, 
and  that  he  never  appeared  in  the  action,  the 
presumption  of  juriJsdiction  over  his  person 
ceases,  and  the  burden  of  establishing  the  Juris- 
diction is  cast  upon  the  party  who  invokes  the 
benefit  or  protection  of  the  Judgment  or  de- 
cree." 

Further:  "  It  is  a  rule  as  old  as  the  law,  and 
never  more  to  be  respected  than  now,  that  no 
one  shall  be  personally  bound  until  he  has  had 
his  day  in  court,  by  which  is  meant  until  he 
has  been  duly  cited  to  appear,  and  has  been 
afforded  an  opportunity  to  be  heard.  Judg- 
ment without  such  citation  and  opportunity 
wants  all  the  attributes  of  a  Judicial  determina- 
tion; it  is  Judicial  usurpation  and  oppression, 
and  never  can  be  upheld  where  Justice  is  Justly 
administered." 

In  the  same  case,  and  speaking  more  directly 
to  the  point  now  under  consideration,  the  court 
quoted  with  approbation  a  decision  of  the  Su- 
preme Court  of  New  Hampshire  (Morse  v.  Presby, 
25  N.  H.  802),  to  the  effect  that  a  court  of  general 
Jurisdiction  may  have  special  and  summary 
powers,  wholly  derived  from  statutes,  not  exer- 
cised according  to  the  course  of  the  common  law, 
and  which  do  not  belong  to  it  as  a  court  of  cren- 
eral  Jurisdiction.  In  such  cases  its  decisions 
must  be  regarded  and  treated  like  those  of 
courts  of  limited  and  special  Jurisdiction.  The 
Jurisdiction  in  such  cases,  both  as  to  the  sub- 
ject matter  of  the  Judgment,  and  as  to  the  per- 
sons to  be  affected  by  it,  must  appear  by  the 
record,  and  everything  will  be  presumed  to  be 
without  the  Jurisdiction  which  does  not  dis- 
tinctly appear  to  be  within  it.  And  after 
some  other  observations  the  court  adds: 

"But  where  the  special  powers  conferred 
are  exercised  in  a  special  manner  not  according 
to  the  course  of  the  common  law,  or  where  the 
general  powers  of  tlie  courts  are  exercised  over 
a  class  not  within  its  ordinary  jurisdiction  up 
on  the  performance  of  prescribed  conditions, 
no  such  presumption  of  Jurisdiction  will  attend 
ihe  Judgment  of  the  court.  The  facts  essential 
to  the  exercise  of  the  special  Jurisdiction  must 
appear  in  such  cases  upon  the  record." 
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Tin's  doolrlne  was  fully  approved  by  this 
court  in  Northcut  v.  Lemery,  8  Oreg.  317,  which 
renders  its  further  discussion  unnecessary. 

Applying  these  tests  to  the  record  before  us, 
it  is  manifest  that  the  court  had  no  jurisdiction 
whatever  over  Sylvester  H.  Jenner  at  the  time 
it  rendered  said  decree  of  adoption.  He  was 
never  served  with  notice,  and  did  not  appear, 
and  therefore  the  court  was  utterly  witliout 
jurisdiction  to  render  any  dcreee  or  make  anv 
order  which  could  in  any  manner  affect  his 
rights. 

2.  But  counsel  for  pinintiff  argues  that  this 
defendant  is  in  no  condition  to  make  the  objec- 
tion of  want  of  jurisdiction;  that  she  consented 
to  the  act  of  adoption,  and  that  she  is  bound  by 
it.  If  this  is  so,  it  must  be  on  the  ground  of 
estoppel.  But  estoppels,  to  be  binding,  must 
be  mutual,  and  if  Sylvester  H.  Jenner,  who  was 
a  necessary  partv  to  this  proceeding,  was  not 
bound  by  the  decree,  it  is  not  perceived  on 
what  ground  the  same  could  be  held  binding 
on  any  of  the  other  parties.  But,  waiving  this 
objection,  I  think  the  findings  show  that  the 
attempted  adoption  was  never  consummated, 
because  the  statute  under  which  the  proceed* 
in^s  were  had  was  never  complied  with. 

The  statutes  require  the  consent  in  writing 
of  the  parents,  unless  they  are  brought  within 
its  exceptions.  Here  only  one  parent  con- 
sented, and  there  was  no  attempt  made  to 
bring  the  other  within  the  exceptions  contained 
in  the  statute,  and  the  petition  was  not  served 
upoD  him. 

A  question  closely  akin  to  this  in  principle 
came  before  the  Supreme  Court  of  Iowa  in 
Tyler  v.  Reynolds,  53  Iowa,  146,  and  the  court 
said: 

"  Therefore  a  child  by  adoption  cannot  in- 
herit from  the  parent  bv  adoption,  unless  the  act 
of  adoption  has  been  done  in  strict  accord  with 
the  statute.  The  statutory  conditions  and  terms 
are  that  the  written  'instrument  must  be  exe- 
cuted, signed,  acknow]<;dged  and  filed  for  rec- 
ord. When  this  is  done  the  act  is  complete. 
If  the  named  requisites  are  not  done,  then  the 
act  is  not  complete,  and  the  child  cannot  inherit 
from  the  parent  by  addition.  The  filing  for 
record  is  just  as  important  in  a  statutory  sense 
as  the  execution  or  acknowledgment.  One 
may  be  dis{)en6ed  with  as  well  as  the  other,  for 
the  right  depends  solely  on  the  statute.  There 
is  no  room  for  construction,  unless  we  elimin- 
ate words  from  the  written  law,  and  this  we 
are  not  authorized  to  do." 

Long  V.  Heicitt,  44  Iowa,  863,  and  Keegan  v. 
Oeraghtii,  101  111.  26,  lay  down  in  effect  the 
same  principle. 

In  the  State  of  New  Jersey  a  statute  is  in 
force  very  similar  to  ours,  which  came  before 
the  Prerogative  Court  of  that  State,  and  re- 
ceived a  construction  in  LuppisY.  Winans,  37 
N.  J.  Eq.  245. 

In  that  case  the  court  said:  "The  child  was 
under  fourteen  years  of  age,  and  the  court,  as 
appears  by  the  opinion,  construed  the  statute 
as  requiring  no  consent,  either  on  the  part  of 
parent  or  child,  to  the  adoption  in  such  a 
case,  but  held  that  in  such  cases  the  statute  con- 
fides the  whole  matter  to  the  discretion  of  the 
orphan's  court,  without  regard  to  the  wishes  of 
either  parent  or  child.  This  construction  is 
entirely  inadmissible.     It  would  make  the  law 
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liable  to  be  the  instrument  of  the  forcible 
transfer  of  one  man's  child  to  another  person, 
in  spite  of  the  parents'  opposition,  provided  the 
court  deems  it  advantanSous  for  the  child  that 
the  transfer  be  made.  The  law  expressly  gives 
to  the  decree  of  adoption  the  effect  of  severing 
absolutely  the  legal  ties  between  the  parent  ana 
the  child,  and  putting  at  an  end  their  reciprocal 
relations.  It  declares  that  from  the  date  of  the 
decree  the  rights,duties,  privileges,  and  relations 
between  the  child  and  the  parent  shall  be  in  all 
respects  at  an  end,  except  the  right  of  inherit- 
ance, and  transfers  them  all.  A  Just,  and  it 
seems  to  me  an  obvious  and  necessary,  con- 
struction of  our  statute  of  adoption  is  that,  if 
the  child  be  under  fourteen,  there  need  be  no 
consent  on  its  part,  but  the  consent  of  the  par- 
ent or  parents,  if  there  be  any  living,  provided 
they  be  known,  and  not  hopelessly  intemperate 
or  insane,  and  have  not  abandcned  the  child, 
must  be  obtained." 

The  same  view  seems  to  prevail  in  Pennsyl* 
vania  under  the  statute  of  that  State. 

The  only  cases  cited  upon  the  argument  from 
that  State  are  Booth  v.  Van  Allen,  7  Phila.  401; 
and  Hurley  v.  (y Sullivan,  137  Mass.  86.  The 
court,  in  passing  upon  the  effect  and  construc- 
tion of  the  statute,  said :  *'But  there  is  one  other 
objection  which  we  think  is  vital.  The  Act  of 
May  4,  1855,  empowers  the  court  to  make  a 
decree  of  adoption  with  Uie  consent  of  the 
parents  or  surviving  parent,  and.  if  there  be 
none,  of  the  next  friend  of  an  infant.  The 
strict  le^al  signification  of  the  term  'parents'  is 
the  lawnil  father  and  mother  of  a  child,  but  It 
may  be  questioned  whether  it  does  not  mean 
more  than  this  in  the  Act  of  1855—whether  the 
words  ought  not  rather  to  be  taken  to  mean 
those  who  stand  in  the  relation  of  father  and 
mother  to  the  infant.  If  this  be  the  correct 
view,  then  the  proceedings  for  leave  to  adopt 
the  infant  as  hers  are  void  for  want  Df  consent 
of  parents,"  etc. 

Kew  Hampshire  has  a  statute  similar  to  ours, 
which  came  before  the  Supreme  Court  of  Mas* 
sachusetts  in  Foster  v.  Waterman,  124  Mass. 
592.  A  child  of  persons  resident  in  the  State 
of  Massachusetts  had  been  adopted  in  the  State 
of  New  Hampshire,  and  the  validit3fr  of  said 
adoption  was  the  question  to  be  decided,  and 
the  court  held  that  "  Such  a  statute  is  not  to 
be  presumed  to  extend  to  a  case  in  which  the 
domicil  of  those  petitioning  for  leave  to  adopt 
a  child  is  in  another  State.  The  provision  in 
the  statute  of  New  Hampshire,  that  the  decree 
may  be  made  in  Uie  county  where  the  peti* 
tioner  or  the  child  resides,  implies  that  the  stat- 
ute is  intended  to  be  limited  to  cases  in  which 
all  parties  have  their  domicil  in  that  State." 

3.  It  was  claimed,  however,  that  the  adoption 
was  complete  as  to  the  defendant  and  the  other 
persons  who  were  in  fact  parties  to  the  record. 

This  construction  was  pressed  upon  the  Su- 

fireme  Court  of  Iowa  in  Shearer  v.  Weaver,  66 
owa,  578,  and  rejected,  the  court  saying:  "Our 
statute  having  provided  specifically  the  means 
whereby  one  sustaining  no  blood  relation  to  an 
intestate  may  inherit  his  property,  the  rights  of 
inheritance  must  be  squired  in  that  manner, 
and  can  be  acquired  in  no  other  wav." 

From  these  citations,  and  the  plain  import 
of  the  statute  itself,  it  is  manifest  that  the  at- 
tempted  adoption  of  the  plaintiff  by  Jonee 
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and  wife  was  never  cossammated,  and  that  the 

Slaintifl  never  acquired  any  rights  to  inherit 
ones'  property  by  reason  of  the  facts  found  by 
the  court  The  proceedinffs  were  fatally  defec- 
tive because  the  father  of  the  child  did  not  con- 
sent to  the  adoption,  nor  was  any  notice  of  the 
application  for  such  adoption  served  upon  him, 
nor  did  be  appear;  and,  being  a  nonresident  of 
the  State,  I  am  indined  to  the  opinion  the  stat- 
ute did  not  apply  to  him. 

However  tnat  may  be  the  proceedings  were 
fatally  defective  on  the  other  grounds.  The 
court  s  second  condition  of  law  was,  there- 
fore, not  Justified  by  the  facts  found;  and  for 
that  reason  tlis  judgment  must  he  reversed,  and 
the  eauie  remanded  to  the  court  below. 

The  other  case  between  the  same  parties,  and 
submitted  with  this  one,  and  involving  the 
same  questions,  must  also  be  reversed  and  re- 
manded. 

The  conclusions  reached  render  it  unneces- 
sary to  order  a  new  trial,  because  in  no  possible 
view  of  the  facts  would  the  plaintiff  be  entitled 
to  recover. 

A  petitioii  for  rehearing  having  been  subse- 
quently made  on  March  12,  1889,  lH>rd»  J,, 
delivered  the  opinion  of  the  court  thereon: 

In  this  motion  for  rehearing  the  argument  of 
counsel  amounts  to  this:  That  the  absence  of 
consent  of  one  of  the  parents,  or  to  give  the 
notice  as  prescribed  by  the  statute,  if  not  found 
in  the  State,  only  renders  the  proceeding  and 
decree  of  adoption  voidable,  but  not  void;  and, 
unless  corrected  on  appeal,  such  decree  cannot 
be  collaterally  assail<d. 

This  contention  is  necessarily  based  on  the 
Idea  that  the  consent  of  both  parents,  if  living 
and  not  belonging  to  the  excepted  classes,  or 
notice  as  prescribed  and  already  adverted  to, 
is  not  a  prerequisite  to  Jurisdiction;  that  it  is 
suffident  if  the  consent  of  one  of  the  parents  be 
obtained,  and  that  the  other  parties,  viz.,  the 
child  and  petitioning  parents,  are  present,  and 
consenting  to  the  proceeding,  for  jurisdiction 
to  attach,  and  thus  to  authorize  the  court  to 
Judicially  act. 

If  this  position  be  tenable,  the  decree  of 
adoption  is  not  void,  and  cannot  be  collaterally 
attacked;  for  it  is  elementary  law  that,  after 
Jurisdiction  has  attached,  although  errors  may 
occur  in  the  exercise  of  such  jurisdiction,  the 
Judgment  rendered  in  such  case  is  beyond  the 
reach  of  collateral  inquiry. 

On  the  other  hand,  if  the  consent  of  both 
parents,  or  the  consent  of  one  and  notice  to  the 
other  as  prescribed,  whether  in  or  out  of  the 
State,  as  the  case  may  be,  is  necessary,  and 
must  precede  the  right  or  power  of  the  court 
to  act  judicially,  all  other  parties  being  present 
and  consenting— such  unity  of  consent,  so  to 

rk,  is  a  prerequisite  to  jurisdiction,  and  a 
ee  not  founded  upon  it  would  be  a  mere 
nullity,  binding  no  one,  and  subject  to  be  so 
declared  in  a  collateral  action. 

Our  inquiry,  then,  is  reduced  to  this :  What 
are  the  requirements  of  oar  statute  essential  to 
confer  Jurisdiction  upon  the  facts  as  presented 
in  this  record  ? 

It  will  assist  us  some  In  determining  this 
question  to  ascertain  the  nature  of  the  power 
conferred,  and  the  rule  of  construction,  hi 
such  case,  to  be  applied  to  the  statute.    The 


permanent  transfer  of  the  natural  rights  of  a 
parent  was  against  the  policy  of  the  common 
law.  The  nght  of  adoption,  as  conferred  by 
this  statute,  was  unknown  to  it,  and  repugnant 
to  its  prindples.  Such  right  was  of  civu  law 
origin,  ana  derived  its  sanction  from  its 
Code: 

The  right  of  adoption,  then,  being  in  deroga- 
tion of  common  law,  is  a  special  power  con* 
ferred  by  statute,  and  the  rule  is  that  such 
statutes  must  be  strictly  construed.  Brown  v. 
Barry,  8  U.  S.  8  Dall.  365  [1  L.  ed.  6881; 
Dwar.  Stat.  257. 

This  being  so,  the  statute  must  receive  a 
strict  interpretation,  and  every  requirement 
essential  to  authorize  the  court  to  exercise  the 
special  power  conferred  must  be  strictly  com- 
plied with. 

The  statute  provides  that  the  parents  of  the 
child,  except  as  therein  provided,  shall  con- 
sent in  Writing  to  such  aaoption;  but  further 
provides  that,  if  a  parent  does  not  consent  to 
the  adoption  of  his  child,  the  court  shall  order 
a  copy  of  the  petition  and  order  therein  to  be 
served  on  him  personally,  if  found  in  the  State, 
and,  if  not,  by  publication  as  thffl:ein  pro- 
vided. 

As  the  facts  do  not  involve  the  excepted 
classes,  the  provisions  of  the  statute  in  that  re- 
gard are  omitted.  The  object  of  such  service, 
whether  actual  or  constructive,  when  it  has 
reference  to  those  cases  whidh  require  the 
written  consent,  and  sudi  written  consent  is 
not  given,  is  to  notify  the  party  of  the  hearing, 
in  order  to  ascertain  whether  his  consent  may 
be  obtained  or  will  be  given,  so  that  the  court 
may  have  the  requisite  authority  to  make  the 
decree  of  adoption.  If  he  appears  and  refuses 
to  give  such  consent,  there  is  then  wanting 
what  the  statute  specially  names  as  essential 
to  authorize  the  court  to  make  a  decree  or 
Judicially  act  in  the  premises.  The  reason  is 
that  consent  lies  at  the  foundation  of  statutes 
of  adoption,  and,  when  it  is  required  to  be 
given  and  submitted  to  the  court,  the  court 
cannot  take  Jurisdiction  of  the  subject  matter 
without  it. 

"The  consent  of  the  natural  parents,"  says 
one  writer,  "  and  of  the  child,  11:  of  sufficient 
understanding,  are,  except  in  cases  where  the 
parents  have  deserted  their  child,  or  are  con- 
fined in  prison,  as  a  rule,  indispensable."  8 
Cent.  L.  J.  898. 

Says  another  writer,  in  annotating  a  case, 
"The  adoption,  except  where  it  consists 
merely  in  declaring  the  person  adopted  an 
heir  of  the  adopter,  must  be  founded  on  con- 
sent All  the  statutes  require  Uie  written,  and 
generally  the  recorded,  consent  of  the  adopting 
parent  or  parents,  and  of  the  parents,  parent, 
guardian,  next  of  kin,  or  next  friend  of  the 
minor  appointed  by  the  court,  in  most  States 
the  consent  of  the  minor,  if  over  fourteen,  and 
finally  the  consent  of  the  court"  14  Am.  Law 
Reff.  N.  S.  682. 

And  it  is  further  remarked  that  the  case 
annotated  is  valuable  as  an  illustration  of  the 
strict  construction  that  ought  to  be  applied  in 
deciding  questions  arising  under  statutes  of 
adoption. 

In  Luppie  r.  Winans,  87  K.  J.  Eq.  245»  the 
court  says :  "  A  Just,  and  it  seems  to  me  an 
obvious  and  necessary,  construction  of  our 
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ftatutes  of  adoption  Is  tbat,  if  the  child  he  un- 
der fourteen,  there  need  be  no  consent  on  its 
part,  but  the  consent  of  the  parent  or  parents, 
if  there  be  any  living,  provided  the^  be  known 
and  not  hopelessly  intemperate  or  insane,  and 
have  not  abandoned  the  child,  must  be  ob- 
tained." 

It  is  thus  apparent  that  if  the  parents  are 
living,  and  do  not  belong  to  the  excepted 
classes,  their  consent  must  be  obtained,  and  is 
a  prerequisite  to  jurisdiction;  that  without 
such  consent  jurisdiction  does  not  attach,  and 
the  court  is  without  authority  to  act  and  make 
a  decree  of  adoption:  and,  if  it  undertakes  to 
do  80,  its  decree  will  be  a  nullity,  not  voidable, 
but  void,  and  may  be  collaterally  assailed  in 
anv  action. 

Now,  by  this  record,  the  admitted  facts  are 
that  the  father  of  the  plaintiff  did  not  belong  to 
the  excepted  classes,  that  he  did  not  give  his 
written  consent,  and  that  no  notice  in  any 
form  was  given  or  attempted  to  be  ^ven  him. 
In  such  case  the  statute  ia  explicit,  and  re- 
quires the  consent  of  the  parents  in  writing  to 
sanction  the  authority  of  the  court  before  it 
can  make  a  decree  of  adoption;  certainly,  it 
could  not  proceed  without  notice,  at  least, 
assuming  that  notice  may  be  given  in  such 


cases,  and  a  failure  to  appear  would  be  equii 
lent  to  consent 

But  in  this  case  the  contention  is  that  the 
court  could  exercise  its  Jurisdiction  without 
such  consent,  and  that  its  decree  would  only 
be  voidable,  and  that  those  appearing,  it  not 
having  been  corrected  upon  appeal,  would  be 
estopped  by  it  The  vice  of  this  argument 
lies  in  assuming  that  jjurisdiction  attached,  and 
the  court  was  authorized  to  make  a  decree  of 
adoption  without  the  consent,  which  the 
statute  prescribes  as  essential  upon  the  farts  aa 
presented  by  this  record. 

There  is  a  marked  distinction  between  iurifl- 
diction  and  the  exercise  of  Jurisdiction.  When 
jurisdiction  has  ottnclied,  all  that  follows  is  but 
the  exercise  of  JurisdicUon;  but  Jurisdiction 
does  not  attach  until  the  conditions  upon 
which  it  depends  are  fulfilled. 

In  this  case  the  Jurisdictional  facts  are  the 
consent  of  the  parents,  (not  one  of  them,  but 
both,  as  the  statute  requires)  and  the  absence 
of  it  is  fatal  to  the  validity  of  the  decree. 
Hence  such  a  decree  cannot  bind  or  estop  any- 
one, and  may  be  collateralljr  assailed  whenever 
and  wherever  it  may  be  interposed,  in  any 
action. 

Thefnation  it  averrulecL 


NORTH  CAROLINA  SUPREME  COURT. 


DIOCESE  OF  EAST  CAROLINA  et  ai.   I 

^'     . 
DIOCESE  OF  NORTH  CAROLINA  et  al„ 

AppU, 

A  wUl  fflvlnff  property  **to  the  Board  of  Trustees 
for  the  Protestant  Episcopal  Church  in  the  dio- 
cese of  North  Carolina,"  constitutes  a  gift  to  the 
diocese  as  it  existed  at  the  execution  of  the  will, 
although  prior  to  the  death  of  the  testatrix  a  por- 
tion of  the  territory  was  detached,  and  a  new 
diocese,  desismated  as  the  ^^Diooese  of  East  Caro- 
lina,** created  therefrom. 

(March  18, 18W.) 

APPEAL  by  defendants,  from  a  Judgment  of 
the  Superior  Court  of  Wake  County  in 
favor  of  pfaintifiTs  upon  an  agreed  case  sub- 
mitted to  the  court  to  settle  conflicting  claims 
under  a  certain  will.    Affirmed, 

The  case  is  very  fully  stated  in  the  opinion. 

Mestrs,  R.  H«  Battle  and  John  Man- 
nine  for  appellants. 

Mewri,  Qeorn^  Davie  and  JohnHa§^heB 
for  appellees. 

Merrimon,  J,,  delivered  the  opinion  of  the 
opinion: 

This  is  a  controversy  submitted  to  the  court 
without  action,  as  allowed  by  the  statute 
(Code,  §  567),  and  the  foUowing  is  a  copy  of 
the  case  agreed  upon: 

"The  parties  above  named,  plaintiffs  and  de- 
fendants, claiming  rights  and  interests  which 
are  mutually  disputed  and  denied,  and  desiring 
to  have  the  same  legally  and  amicably  set  Ilea 
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and  adjusted,  do  submit  to  your  honor  this 
controversy  without  action,  upon  the  facts 
hereinafter  stated,  which  are  mutually  admitted 
and  agreed: 

"1.  That  the  Protestant  Episcopal  Church  in 
the  United  States  is,  and  for  manv  years  has 
been,  a  collective  unincorporated  oddy  or  so- 
ciety of  Christian  men,  united  and  organized 
under  laws  established  by  themselves  for  the 
worship  and  service  of  Almighty  God,  and  the 
promotion  of  the  Christian  religion. 

"2.  That  the  said  church  is  divided  into  dio- 
ceses having  a  greater  or  less  territorial  extent, 
and  known  by  a  certain  name  or  designation, 
each  diocese  beinf  presided  over  by  h  bishop 
regularly  and  duly  consecrated  according  to 
the  laws  and  ceremonies  of  the  said  church; 
and  each  diocese  is  divided  into  a  greater  or 
less  number  of  parishes  or  conere^tions. 

"8.  That  the  ultimate  jurisdictional  author- 
ity of  the  said  church  in  each  diocese  is  vested 
in  a  diocesan  convention  or  council,  composed 
of  clerical  and  lay  delegates  from  each  parish, 
and  presided OY^rexoffidohy  the  bishop,  which 
assembles  annually  for  the  regulation  and  gov* 
ernment  of  the  affairs  of  the  oiurch  within  the 
diocese. 

"4.  Thatthe  ultimate  Jurisdictional  authority 
of  the  said  church  for  the  whole  of  the  United 
States  is  vested  in  a  general  convention  which 
is  composed  of  a  house  of  bishops,  consisting 
of  all  the  bishops  of  the  said  church  in  the 
United  States,  and  a  house  of  clerical  and  lay 
deputies,  elected  by  the  diocesan  convention  or 
counsel  of  each  diocese,  and  which  general  con- 
vention assembles  every  third  vear. 

"5.  That  by  the  constitution  of  the  said 
church,  article  5,  it  is  provided  as  follows: 
'Whenever  the  division  of  a  diocese  into  two 
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or  more  dioceses  shall  be  ratified  by  the  general 
coDveDtlon,  each  of  the  dioceses  shall  be  sub- 
ject to  the  constitution  and  canons  of  the  diocese 
so  divided,  except  as  local  circumstances  may 
]>revent,  until  the  same  be  altered  in  either  dio- 
cese by  the  convention  thereof.' 

"6.  ^That  by  the  general  canons  adopted  for 
the  ^vemment  of  the  said  church  it  is  pro- 
vided as  follows:  'Canon  4.  Section  1. 
Whenever  any  new  diocese  shaU  be  formed 
within  the  limits  of  any  other  diocese  .  .  .  and 
the  same  shall  have  been  ratified  by  the  general 
convention,  the  bishop  of  the  diocese  witnin  the 
limits  of  which  another  is  formed  .  .  .  shall 
thereupon  call  the  primary  convention  of  the 
new  diocese  for  the  purpose  of  enabling  it  to 
or^nize,  and  shall  nz  the  time  and  pface  of 
holding  the  same,  such  place  beln^  within  the 
limits  of  the  new  diocese.'  'Sec.  4.  Whenever 
•  the  formation  of  a  new  diocese  shall  be  rati- 
fied by  the  general  convention,  such  new  dio- 
cese shall  be  considered  as  admitted  under 
article  5  of  the  Constitution  so  soon  as  it  shtdl 
have  organized  in  primary  convention,  in  the 
manner  prescribed  in  the  previous  sections  of 
this  canon,  and  the  naming  of  the  new  diocese 
shall  be  a  part  of  its  organization.' 

"7.  That  prior  to  the  year  1888,  the  Protes- 
tant Episcopal  Diocese  of  North  Carolina  em- 
braced the  whole  territory  of  the  State  of  North 
Carolina. 

"8.  That  at  the  annual  convention  of  the 
said  church  in  the  diocese  of  North  Carolina, 
which  assembled  in  the  month  of  May,  1838, 
the  following  resolution  was  duly  adopted  and 
passed,  to  wit:  'Resolved  that,  the  general  con- 
vention assenting,  a  new  diocese  be  formed  out 
of  the  present  diocese  of  North  Carolina,  con- 
sisting of  Counties  of  Hertford,  Bertie,  Martin, 
Pitt,  Greene,  Wayne,  Sampson,  Cumberland 
and  Robeson,  and  of  all  the  counties  lying  be- 
tween those  counties  and  the  Atlantic  Ocean.' 

"9.  That  at  the  said  diocesan  convention  of 
1883  the  following  additional  resolutions  were 
also  duly  adopted  and  passed:  'Resolved,  (1) 
that  the  convention  hereby  ratifies  and  con- 
firms the  action  of  the  convention  of  1882  in 
regard  to  the  expediency  of  a  division  of  the 
diocese.  Resolved,  (2)  that  the  bishop  is  here- 
by respectfully  requested  to  nve  his  consent  to 
the  formation  of  the  proposed  new  diocese;  and 
in  case  such  assent  shall  be  given,  the  deputies 
from  this  diocese  to  the  general  convention,  to 
be  held  in  October  next,  are  hereby  instructed 
to  take  the  necessary  steps  for  securing  the  con- 
sent of  the  general  convention  to  the  erection 
of  a  new  diocese  within  the  limits  of  the  pres- 
ent diocese  of  North  Carolina,  as  described  in 
the  foregoing  resolution.  Resolved,  (8)  that 
the  securities  and  property  of  all  descriptions 
at  present  constituting  the  "Permanent  Episco- 
pal Fund,"  the  fund  for  "Education  of  Chil- 
dren of  Deceased  Clergymen,"  and  the  "Fund 
for  Relief  of  Disabled  Clergymen,  and  Widows 
and  Orphans  of  Deceased  Clergymen,"  with 
such  ndditions  thereto  as  may  accrue  up  to  the 
date  of  the  organization  of  the  new  diocese, 
shall  be  divided  equaUy,  dollar  for  dollar,  be- 
tween the  two  dioceses  within  this  State,  as 
may  be  agreed  upon  by  a  joint  committee  of 
four  laymen,  of  which  committee  two  members 
may  be  appointed  by  the  convention  of  each  of 
the  two  dioceses  concerned.' 
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"10.  That  the  bishop  of  the  diocese  of  North 
Carolina  consented  to  Uie  formation  of  the  said 
new  diocese,  with  the  territorial  limits  above 
set  forth,  and  the  general  convention  of  the 
said  church  in  October,  1888,  duly  and  legally 
ratified  the  same  as  required  by  the  canons 
aforesaid. 

"11.  That  afterwards,  on  the  12th  day  of 
December,  1888,  the  primary  convention  of  the 
said  new  diocese,  which  had  been  dulv  called 
according  to  the  requirements  of  the  said 
canons,  assembled  at  Newbem,  within  the  limits 
of  the  new  diocese,  which  was  the  place  legally 
fixed  for  such  assembly,  according  to  the  said 
canons,  and  the  said  new  diocese  was  thereby 
fully,  duly  and  le^Uy  established  and  organ* 
ized  by  the  name  of  the  'Diocese  of  East  Caro* 
Una,'  and  the  plaintiff  Alfred  A.  Watson  was 
duly  elected  bishop  thereof,  and  has  been  duly 
consecrated  to  the  said  office,  and  has  entered 
on  the  discharee  of  its  duties. 

"12.  That  the  formation  as  aforesaid  of  the 
said  diocese  of  East  Carolina  was  occasioned 
solely  bv  motives  of  policy  for  the  well-beinff 
of  the  church,  and  not  by  any  disputes  or  di£ 
ferenoesin  matters  of  faith,  doctrine,  discipline, 
form  of  wor^ip,  or  polity,  all  of  which  con- 
tinued to  be  the  same,  without  alteration,  in 
both  of  the  dioceses,  as  they  had  been  before 
the  division;  and  the  said  creation  and  organ- 
ization of  the  new  diocese  were  made  and  done 
in  strict  conformity  with  the  law  and  usage  of 
the  said  church. 

"18.  That  before  the  formation  of  the  said 
new  diocese,  to  wit,  in  the  month  of  February, 
1881,  Miss  Marv  Ruffin  Smith,  of  Orange 
County,  in  the  State  of  North  Carolina,  duly 
made  and  published  h^  last  will  and  testament 
in  writing,  a  copy  of  which  is  hereunto  an- 
nexed, and  is  to  be  taken  as  part  of  this  agreed 
statement  of  facts. 

'  '14.  That  after  the  formation  of  the  said  new 
diocese,  to  wit:  on  the  18th  of  November,  1885, 
the  said  Mary  R  Smith  died  without  having 
revoked  or  in  any  wise  altered  her  said  will, 

and  on  the day  of  November,  1885,  the 

said  will  was  duly  admitted  to  probate  before 
the  derk  of  the  Superior  Court  of  Oranj^e 
County,  and  the  defendant,  Kemp  P.  Battle, 
the  executor  therein  named,  was  duly  qualified 
as  such,  and  received  into  his  possession  a  large 
amount  of  personal  property  belonging  to  the 
estate  of  his  testatrix. 

"15.  That  the  plaintiffs  are  the  trustees  duly 
and  lawfully  appointed  under  the  laws  of  th& 
State  for  the  purpose  of  taking  and  holding  the 
title  and  managing  the  property  of  the  Protes- 
tant Episcopal  Church  in  the  uiocese  of  East 
Carolina;  and  the  defendants  Theodore  B.  Ly- 
man, Richard  H.  Battle  and  William  E.  An- 
derson are  the  trustees  in  like  manner  duly  and 
lawfully  appointed  for  similar  purposes  m  the 
diocese  of  North  Carolina,  and  were  such  trus- 
tees before  the  formation  of  said  new  diocese 
of  East  Carolina. 

"16.  That  in  and  by  her  said  will  the  said 
Mary  R.  Smith  devisea  and  bequeathed  as  fol- 
lows, to  wit:  '(1)  I  devise  the  tract  of  land  on 
which  I  reside,  about  1,500  acres,  of  several 
tracts  originally,  but  now  used  as  one  tract,  in- 
cluding all  the  land  in  Orange  County  I  own, 
outside  of  Chapel  HiU,  and  also  all  the  stock 
and  farming  implements  used  on  said  land,  to 
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mj  dear  friend  Maria  L.  Spear,  during  her 
life,  and  after  her  death  to  the  board  of  trustees 
for  the  Protestant  Episcopal  Church  in  the  dio- 
cese of  North  Carolina,  appointed  to  hold  the 
property  of  the  diocese  not  otherwise  provided 
for  by  me  general  conyention  of  said  diocese, 
as  authori^  by  Act  of  the  General  Assembly 
of  North  Carolina  in  such  case  made  and  pro- 
vided, said  trustees  to  have  full  power  to  dis- 
pose of  the  same  in  fee  simple  and  absolutely 
08  said  convention  may  direct,  specially  or  by 
general  ordinance;  this  devise,  however,  sub- 
ject to  the  exceptions  hereinafter  mentioned. 

(2)  Out  of  the  aforesaid  tract  I  devise  to  Cor- 
nelia Fitzgeral,  wife  of  Robert  Fitzgeral  (col- 
ored) for  her  life,  free  from  the  control  or  debts 
of  her  said  husband — after  her  death,  to  her 
children — 100  acres  out  of  the  aforesaid  tract. 

(3)  I  devise  to  Julius  Smith  (colored)  likewise 
out  of  the  tract  of  land  on  which  I  now  live, 
twenty-five  acres  in  fee.  It  is  my  will  that  the 
devise  to  Cornelia  Fitzgeral  and  to  Julius  Smith 
shall  take  effect  at  my  death,  and  the  tract 
given  them  be  good  land,  equal  to  the  average 
of  the  whole  tract,  with  a  fair  proportion  of 
wood  and  arable  land,  and  to  be  laid  off  by 
metes  and  bounds  by  three  white  commission- 
ers—one to  be  chosen  by  the  said  trustees  of 
the  church,  the  other  by  the  devisee  or  devisees 
interested,  the  mother,  if  living,  to  choose  for 
herself  and  children,  and  those  two  to  choose 
a  third;  my  executor  to  make  conveyances  ac- 
cording to  the  report  of  the  said  commission- 
ers, or  a  majority  of  them,  whose  report  shall 
be  final,  and  the  terms  of  this  will.'  '(6)  Whatr 
ever  of  my  kitchen  and  household  furniture 
Miss  Maria  Spear  wishes  to  have  I  bequeath  to 
her  absolutely;  what  she  does  not  want  I  give 
to  Cornelia  Fitzgeral,  Emma  Morphia,  Annette 
Kirby,  and  Laura  Tirle  (all  colored),  equally 
to  be  divided  between  them.  (7)  I  bequeath 
out  of  any  money  on  hand  or  due  me,  to  Ed. 
Cole  (colored),  $100,  and  to  my  nanoesake, 
Mary  Ruffin  Smith,  daughter  of  Kev.  Colum- 
bus Smith,  deceased,  of  Mississippi,  $200.  The 
residue  of  aU  moneys  due  me,  and  also  any 
property  not  specifically  willed,  I  give  to  the 
trustees  of  the  Eptscopal  Church  aforesaid  in 
trust  for  the  diocese  of  North  Carolina.' 

**n.  That  Maria  L.  Spear,  the  devisee  for 
life  in  the  said  will,  la  dead,  having  died  before 
the  testatrix. 

''18.  That  a  laige  amount  of  personal  prop- 
erty constituting  tne  residue  of  the  estate  above 
mentioned,  has  come  into  the  hands  of  the  de- 
fendant Kemp  P.  Battle,  as  executor,  and  is 
now  held  by  him  as  a  part  of  said  estate,  and 
subject  to  the  trusts  of  the  said  wilL 

"1.  Upon  the  foregoing  facts  the  plaintifEs 
claim  that  they  are  entitled  to  an  equal  division 
of  all  the  real  and  personal  estate  devised  and 
bequeathed  by  the  said  will  to  the  trustees  of 
the  diocese  oi  North  Carolina  in  trust  for  the 
church  in  said  diocese. 

"2.  If  not  entitled  to  an  e|q[ual  division,  then 
they  claim  that  they  are  entitled  to  such  a  pro- 
portion of  the  said  real  and  personal  estate  as 
the  whole  number  of  members  and  pew-hold- 
ers of  the  said  church  in  the  diocese  of  East 
Carolina  at  the  time  of  the  organization  thereof 
bore  to  the  whole  number  of  the  members  and 
pew-holders  in  the  present  diocese  of  North 
Carolina  at  that  time.    These  claims  are  denied 
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bj[  the  defendants,  who  insist  that  aU  of  the 
said  real  and  personal  estate  legally  belongs  to 
the  defendants,  the  trustees  of  the  present  dio- 
cese of  North  Carolina,  in  trust  for  the  church 
in  said  diocese.  And  these  conflicting  claims 
are  respectfully  submitted  to  the  adj^catioa 
of  the  court  upon  the  foregoing  agreed  state- 
ment of  facts." 

Thereupon  the  court  nive  Judgment  for  the 
plaintiffs,  whereof  the  following  is  a  copy: 

"  Upon  consideration  of  the  agreed  facts  set 
forth  as  the  basis  of  this  controversy  wiUiout 
action,  and  the  cause  having  been  debated  by 
counsel  on  both  sides,  it  is  considered,  ad- 
judged and  decreed  by  the  court  that  the 
plamtiffs  are  entitled  to  share  in  all  the  real 
and  personal  estate  devised  and  bequeaUied  by 
will  of  Mary  Rufiln  Smith  to  the  board  of 
trustees  of  the  Protestant  Episcopal  Church  in 
the  diocese  of  North  Carolina,  and  that  the 
said  real  and  personal  estate  be  equally  divided 
between  the  plaintiffs  and  the  defendants  the 
trustees  of  the  diocese  of  North  Carolina.  It 
is  further  adjudged  that  an  account  be  taken  of 
the  personal  estate  in  the  hands  of  the  defend- 
ant Kemp  P.  Battle,  as  executor  of  said  Mary 
R  Smith,  and  belonging  to  the  residue  be- 
queathed tp  the  board  of  trustees  for  the  dio- 
cese of  North  Carolina;  and  the  parties  may 
agree  on  a  referee  for  that  purpose. 

From  this  Judgment  the  defendants,  having 
excepted,  appealed  to  this  court. 

The  Protestant  Episcopal  Church  in  the 
United  States  is  an  organized  body  of  Christian 
people,  and  in  its  ecclesiastical  organization  it 
has  a  constitution,  canons,  rules  and  regulations 
for  its  government.  It  is  divided  into  '*  dio- 
ceses," each  designated  by  an  appropriate  name, 
and  having  greater  or  less  territorial  extent.  It 
has  existed  m  this  State  for  a  long  period  of 
time, — about  a  hundred  years, —  and  prior  to 
1888,  the  whole  territory  of  this  State  was  des- 
ignated as  the  "Diocese  of  North  Carolina.'* 

Under  the  statute  (Code,  §8665)  the  church 
thus  organized  was  capable  of  taking  and 
holding  property  of  every  kind  by  purchase, 
gift,  grant  or  wUl;  and  it  is  provided,  as  to 
such  cases,  that  "  the  estate  therein  [the  prop 
erty]  shall  be  deemed  and  held  to  be  absolutely 
vested,  as  between  the  parties  thereto,  in  the 
trustees,  respectively,  of  the  said  churches,  de- 
nominations, societies  and  congregations,  for 
their  several  use,  according  to  the  intent  ex* 
pressed  in  the  conveyance,  gift,  grant  or  wiU; 
and,  in  case  there  shall  be  no  trustees,  then  in 
the  said  churches,  denominations,  societies  and 
congregations,  respectively,  according  to  such 
intent. '^ 

Thus  the  devisee  of  a  will  and  of  the  par- 
ticular devise  under  consideration  had  certamty 
and  disthictiveness  of  character  and  capacity 
to  take  and  hold  the  property  devised. 

The  testator  must  be  deemed  to  have  known 
and  understood  the  nature,  the  constituent  ele- 
ments, the  purposes  and  territorial  extent,  of 
the  collective  object  of  her  bounty.  She  knew 
that  it  was  a  subdivision  of  the  Protestant 
Episcopal  Church  in  the  United  States;  that  it 
was  composed  of  all  the  clergy  and  laity  of 
that  church  within  the  limits  of  this  State. 
Having  such  knowledge,  she  duly  made  and 
published  her  last  will  and  testament  in  writ- 
ing in  the  month  of  February,  1881,  whorefaj 
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she  deyised  and  bequeathed  tbe  property  in 
question  "to  the  board  of  trustees  for  the 
Protestant  Episcopal  Church  in  the  diocese  of 
Korth  Carolina."  etc. 

If  this  were  all  of  tbe  matter,  there  could  be  no 
question  as  to  the  intention  of  the  testatrix;  the 
whole  church  in  the  State  would  share  in  her 
bounty  without  distinction.  But  afterwards,  in 
1883,  a  new  diocese,  designaled  as  the  "  Diocese 
of  East  Carolina,"  was  created  strictly  as  al- 
lowed by  the  canons  and  usages  of  the  church, 
having  prescribed  boundaries,  within  the  diocese 
of  North  Carolina;  the  latter  retaining  its  name 
unchanged.  Tbe  formation  of  the  diocese 
"was  occasioned  solely  by  motives  of  poKcy 
for  the  well-being  of  the  church,  and  not  by 
any  disputes  or  differences  in  matters  of  faith, 
doctrine,  discipline,  form  of  worship  or  polity, 
all  of  which  continued  to  be  the  same,  without 
alteration,  in  both  dioceses  as  they  had  been  be- 
fore the  division." 

The  testatrix,  having  executed  her  will  In 
1881,  continued  to  reside  and  have  her  domi- 
cU  within  the  diocese  of  North  Carolina  until 
her  death,  on  the  18th  of  November,  1885. 
She  never  resided  within  the  new  diocese. 

Tbe  appellants  contend:  first,  that  properly 
Interprotinc  the  devise,  it  is  exclusively  to  the 
diocese  of  North  Carolina  as  it  is  now  consti- 
tuted; and,  seeoruUy,  that  the  clergy  and  laity 
of  the  new  diocese,  having  voluntarily  aban- 
doned the  old  one,  must  1^  treated  as  having 
abandoned  or  lost  any  possible  right  they  may 
have  had  under  the  will  in  question. 

We  are  of  opinion  that  these  contentions  are 
not  well  founded,  and  that  tbe  judgment  must 
be  afSrmed.  The  intention  of  the  testatrix  in 
disposing  of  the  property  in  question,  as  ex- 
pr^sed  in  her  will,  and  not  otherwise,  must 
prevail. 

The  court  has  no  authority  to  look  beyond 
the  will  in  ascertaining  its  true  meaning,  anil 
consider  what  she  may  have  said  before  or 
after  its  execution,  at  one  time  or  another,  or 
to  one  person  or  another,  as  to  her  inten- 
tion. This  must  be  ascertained  from  the 
will  itself,  its  reference  to  the  property  dis- 
posed of,  and  the  persons  to  whom,  or  organi- 
zation to  which,  it  is  devised  and  bequeaUied. 
The  very  purpose  of  putting  it  in  writing  was 
to  declare  and  express  her  settled  intention  as 
to  the  property,  in  a  solenm  and  unequivocal 
manner,  and  thereby  provide  certain  and  per- 
manent evidence  of  it,  not  to  be  thereafter  al- 
tered or  modified,  except  by  an  intentional 
destruction  of  the  will  by  herself,  or  by  her 
direction,  or  by  a  codicil  thereto,  or  by  a  sub- 
sequent one  properly  executed. 

Nor  could  the  changed  condition  or  circum- 
Btances  of  ^he  devisee  and  legatee  surviving, 
subsequent  to  the  execution  of 'the  will,  chan^ 
or  affect  the  intention  of  the  testatrix  as  therem 
expressed,  as  to  the  property  embraced  by  it, 
in  the  absence  of  any  provision  contemplating 
such  change,  except  as  such  intention  maybe 
in  such  case  affected  by  some  rule  of  law  or 
statutory  provision.  This  must  be  so,  because 
the  intention,  once  expressed  in  the  wUl,  could 
not  be  effectually  changed  otherwise  than  in 
one  of  the  ways  above  indicated. 

Then,  what  was  the  intention  of  the  testatrix 
as  to  the  propertv  in  controversy?  Her  will 
was  executed  m  1881.    At  that  time  the  diocese 
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of  North  Carolina  embraced  the  whole  terri- 
tory of  this  State;  that  of  East  Carolina  did 
not  then  exist,  and,  so  far  as  it  appears,  it  had 
not  been  thought  of.  Tbe  devise  was  "  to  the 
board  of  trustees  for  the  Protestant  Episcopal 
Churoh  in  the  diocese  of  North  Carolina." 
Obviously,  she  had  in  view,  and  intended  at 
the  time  she  executed  her  will,  the  whole 
churoh  within  this  State,  and  not  that  part  of 
it  in  one  section  or  locality  more  than  another. 
She  said  so  in  express  terms.  She  could  not 
have  intended  or  contemplated  a  subdivision, 
such  as  has  come  about  since  18^1,  because 
none  existed,  and  tbe  language  employed  does 
not  imply  or  suggest  any  such  thing. 

The  devise  is  not  to  the  "diocese"  as  such, 
nor  to  the  **  board  of  trustees,"  for  it  as  a 
"  diocese,"  but  to  the  church— to  the  trustees 
for  the  churoh  within  the  diocese.  And  upon 
tbe  death  of  the  testatrix  the  statute  above  re- 
cited vested  the  property  in  the  trustees  for  the 
church,  and,  in  the  absence  of  trustees,  directly 
in  the  churoh  itself.  Tbe  statute  so  expressly 
provides. 

The  mere  subdivision  of  the  diocese,  the 
change  of  its  boundaries  or  its  name,  could  not 
change  or  render  the  devise  inoperative.  The 
church  would  remain  sufficiently  designated 
and  identified,  and  the  churoh,  and  not  the 
diocese,  was  the  religious  organization  to  be 
benefited.  If,  in  the  division  of  the  diocese 
of  North  Carolina  into  two  parts,  one  part  had 
been  called  the  "diocese  of  West  Carolina" 
and  the  other  "  East  Carolina,"  this  would  not 
have  affected  the  devise  adversely,  because  the 
church  (the  real  object  contemplated  and  suffi- 
ciently designated)  remained  to  take  and  be 
benefited. 

The  diocese  was  not  the  church,  nor  an  es- 
sential part  of  the  devise.  It  was  onlv  a  part 
of  tbe  machinery  of  the  church  through  which 
it  effectuated  its  purposes,  that  might  be 
c^nged,  modified,  or  dispensed  with  as  to  its 
name  and  territorial  extent,  altogether,  by  the 
proper  ecclesiastical  authority.  This  could  be 
done  without  affecting  the  entity  of  the  church 
generally,  or  in  a  particular  locality,  or  within 
a  fixed  boundary.  Hence,  the  testatrix  in 
making  her  will  had  in  view  and  intended  to 
benefit,  not  the  mere  name  and  form  of  church 
organization,  but  the  Protestant  Episcopal 
Church  within  North  Carolina;  and  neither 
the  church  nor  the  diocese  could  diange  or  give 
direction  to  her  intention  as  expressed  in  her 
will  by  anything  thev  could  do.  She  alone 
had  the  right  to  designate  the  object  of  her 
bounty,  and  that  object  as  a  whole  has  tbe  right 
to  accept  and  take  benefit  of  it  accordingly  as 
she  directed  in  the  devise,  although,  for  itscon^ 
venience  and  advantage,  it  has  changed  ita 
name,  bounds  and  relations,  not  affecting  ma^ 
terially  its  nature  and  substance,  since  the  exe« 
cution  of  the  will. 

There  is  nothine  in  the  will,  or  in  the  par- 
ticular devise  under  consideration,  that  indi- 
cates the  slightest  purpose  on  the  part  of  the 
testatrix  to  modify,  limit  or  restrict  at  all  the 
devise  in  the  contingency  that  the  diocese 
should  be  divided,  or  in  anv  other  contingency; 
it  is  unrestricted  and  absolute  as  to  the  devisee 
to  be  benefited. 

It  was  said  on  the  argument  that  the  diocese 
of  North  Carolina  continued  toexist  at  the  time 
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of  the  death  of  the  testatrix,  and  therefore  the 
devise  Aould  he  construed  as  applying  to  it  as 
it  existed  at  that  time. 

This  argument  is  specious,  hat  certainly  not 
sound.  It  is  true  that  diocese  existed  at  that 
time  in  name,  but  it  was  not  the  same  in  terri- 
torial extent,  nor  did  it  then  embrace  a  very 
ItLTfse  and  substantial  part  of  the  certain  and 
well  defined  object  embraced  by  the  intention 
and  purpose  of  the  testatrix  as  expressed  in  her 
will.  At  the  time  of  her  death  a  large  part  of 
the  church,  which  she  clearly  intendra  to  bene- 
fit, had  been  detached  from  that  diocese,  and 
nothing  appears  in  terms  or  by  reasonable  im- 
plication in  the  will  to  show  that  she  intended 
to  modify  her  expressed  purpose  so  as  to  ex- 
clude the  detached  part  of  the  church. 

This  church  within  North  Carolina,  within 
the  diocese  embracing  the  whole  State,  as  she 
contemplated  it  at  the  time  she  made  her  will 
and  therein  expressed  her  intention,  continued 
in  all  material  respects  to  exist  at  the  time  of 
her  death  just  as  it  did  at  the  time  she  made 
her  will.  It  had  only  been  changed  into  two 
dioceses  instead  of  one.  The  church  as  defined 
and  specified  in  the  will  remaint^  the  same, 
capable  of  takine  benefit  under  the  devise  as 
contemplated  ana  intended  by  the  testatrix. 

As  it  IS  said  above,  the  mere  division  of  the 
diocese  could  not  modify  or  defeat  her  inten- 
tion. This  was  settled  and  expressed,  not  to 
be  modified,  except  in  one  of  the  ways  alreadv 
specified,  at  the  time  she  executed  her  will. 
Richmond  ▼.  Van  Uook,  8  Ired.  Eq.  581;  Tayloe 
V.  Bond,  Bush.  Eq.  18;  Oarratt  v.  NiUoek,  1 
Russ.  &  M.  629;  Parker  y.  Marchnnt,  1  Younge 
&  C.  Ch.  299;  Boreham^,  Bignall,  8  Hare,  181; 
1  Redf.  Wills,  p.  884.  par.  9. 

Nor  can  that  part  of  the  church  embraced  by 
the  new  diocese  of  North  Carolina  be  deemed 
and  treated  as  having  lost,  abandoned  or  for- 
feited its  right  to  have  benefit  of  the  devise. 
The  division  of  the  diocese  of  North  Carolina 
was  made  by  common  consent  of  the  clergy 
and  laity  of  the  church  within  it,  for  the  com- 
mon good  of  the  church  and  its  purposes, 
strictly  as  allowed  by  and  in  accordance  with 
its  canons  and  usages.  It  was  not  prompted 
by  any  spirit  of  rivalry  or  insubordination,  or 
dissent  from  the  doctrines  of  faith,  the  polity, 
u^ges  or  practices  of  the  church. 

There  was  neither  secession  nor  schism.  It 
continued  and  continues  now  to  be,  in  its  sub- 
stance, integrity,  spirit  and  life,  just  as  before 
the  division  and  the  creation  of  the  new  dio- 
cese, and  just  as  when  the  testatrix  made  her 
will.  The  church  within  the  diocese  of  East 
Carolina  is  as  certainly  now  within  her  inten- 
tion and  purpose,  as  expressed,  as  it  was  then. 
It  has  done  nothing  to  put  itself  without  such 
intention,  or  to  forfeit  its  right  to  share  in  the 
devise.  It  has  done  nothing,  in  the  eve  of  the 
church  or  the  law,  that  was  or  is  culpable,  or 
that  justly  subjects  it  to  censure  in  any  re- 
spect. 

On  the  other  hand,  the  creation  of  the  new 
diocese  was  praiseworthy,  and  to  be  com- 
mended, because  it  was  intended  by  and 
through  it  as  a  legitimate  instrumentality  to 
accomplish  increaiKd  and  greater  good.  As 
the  church  within  it  comes,  as  we  have  seen, 
within  the  purpose  of  the  testatrix,  we  can- 
not discover  the  slightest  reason  why  it  diould 
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not  share  in  her  generous  bountv  to  the  church 
of  her  clioice.  Why  shall  it  not  do  so?  What 
has  it  done  that  in  the  eye  .of  the  law  of  the 
church  or  the  law  of  the  land  prevents  it  from 
doinff  80?  We  cannot  conceive  of  a  just  reason 
why  it  may  not  It  might  and  no  doubt  would 
be  otherwise  if  the  derey  and  laity  of  the  new 
diocese  had  abandoned  the  faith,  doctrines, 
usages  and  practices  of  the  church — had  8e> 
ceded  from  it,  and  set  up  an  independent 
church  organization;  but  it  is  not  suggested 
that  anything  inimical  to  the  church  or  at  all 
improper  has  been  done  by  that  part  of  it  with- 
in the  new  diocese. 

The  views  we  have  expressed,  it  seems  to  us, 
are  founded  on  principles  of  justice,  and  are 
fully  sustained  by  the  numerous  authoriiica 
cited  by  the  learned  counsel  of  the  appellees  in 
the  course  of  his  able  argument,  some  of  which 
we  cite:  timith  v.  /Skoormttedi,  67  U.  8. 16  How. 
288  [14  L.  ed.  942];  Ferraria  v.  VatoaneeUat, 
81  HI.  68;  NtecoUs  v.  Ruffg,  47  HI.  47;  WiswU 
V.  First  Congregational  Church,  14  Ohio  St.  44; 
Qartin  v.  Peniek,  6  Bush,  110;  IJnleY,  Effcrett^ 
58  N.  H.  80;  White  Lick  Quaridg  Meeting  of 
Friends  v.  White  Lick  Quarterly  Meeting  of 
Friends,  89  Ind.  ISO. 

It  seems  to  us  that  the  authorities  in  respect 
to  the  division  of  counties,  towns  and  the  like, 
cited  on  the  argument  by  the  learned  counsel 
for  the  appellants,  have  no  proper  application 
in  this  case.  In  those  and  like  cases,  simply 
rules  of  law  applicable  determine  the  rights 
and  liabilities  of  the  county  or  town,  and  tlie  de- 
tached parts  thereof. 

In  this  case  the  intention  of  the  testatrix  ex- 
pressed  in  her  wUl,  not  inconsistent  with  estab- 
lished rules  of  law,  settles,  directs  and  controls 
the  right  of  the  diocese  of  North  Carolina,  and 
the  detached  part  thereof  forming  the  new  dio- 
cese, as  to  the  property  embraced  by  the  devise 
in  question.  If  the  devise  were  to  a  county, 
and,  pending  the  lifetime  of  the  testator,  a  paVt 
of  the  county  were  detached  and  made  a  new 
county  or  part  of  another,  the  detached  part 
would  certainly  share  in  the  property  devised, 
if  it  should  appear  that  the  testator  so  intended; 
and  this  is  so,  because  his  intention  must  pre- 
vail, if  it  be  lawful  and  practicable. 

It  has  been  suggested  that  the  testatrix  really 
intended  that  the  present  diocese  of  North 
Carolina  alone  should  have  benefit  of  the  de- 
vise. This,  if  so,  can  avail  nothing.  As  we 
have  already  said,  we  can  only  know  her  in- 
tention as  expressed  in  her  will.  If  she  so  in- 
tended, she  ought  to  have  modified  the  devise 
by  a  codicil  or  in  some  other  effectual  way. 
But  with  her  change  of  purpose,  ir  she  had 
one,  we  have  nothing  to  do.  We  cannot  doubt 
that  we  have  properly  interpreted  her  intention 
as  expressed  in  her  will. 

In  view  of  the  interpretation  we  have  given 
of  the  devise  in  question,  thei*e  is  no  objjection 
to  the  judgment  appealed  from,  and  so  tt  mutt 
be  afflrmea. 

By  consent  of  the  parties,  the  cost  of  this 
controversy  must  be  paid  by  the  defendant  ex- 
ecutor out  of  any  fund  arising  from  the  sale, 
rents  or  hires  of  the  property,  or  any  part  of 
it  To  the  end  that  further  proceedmgs  may 
be  had  in  the  controversy  let  this  opinion  M 
certified  to  the  superior  court. 

It  is  so  ordered. 
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0.  8.  BOWMAN  et  al.,  riff9.  in  Err.^ 

W.  H.  PHILLIPS  et  al. 
(....Kan....-) 

*Wliere  a  oontraet  is  entered  Into  be- 
tween eertain  attorneys  at  law,  and  cer- 
tain otber  persons  engaged  in  the  illegal  sale  of 
intoxicating  liquors,  providing  that  the  attorneys 
at  law  shall,  for  one  year,  for  the  monthly  com- 
pensation of  $80,  payable  on  the  first  day  of  each 
month,  defend  all  cases  brought  against  such 
persons  for  violations  of  the  Prohibitory  Liquor 
he  ws,  and  services  are  actually  performed  by  the 
attorneys  at  law  under  this  contract,  and  are  paid 
for  for  the  first  nine  months,  but  not  paid  for  for 
the  last  three  months,— held,  fint^  that  the  con- 
tract is  against  public  policy,  and  void:  teeond, 
that  the  attorneys  at  law  cannot  recover  an  addi- 
tional amount  for  the  value  of  thehr  services  ac- 
tually performed  under  the  contract,  although 
their  services  may  be  worth  more  than  the 
amount  which  they  have  already  received. 

(Aprfl  5, 1880.) 
*Head  note  by  V AiiBNTUia,  J*. 


EBBOR  to  the  District  Court  of  Harvey 
County,  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  for  professional  serv- 
ices rendered  by  plain  tififs.    Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Meeen,  J.  W.  Ady  and  Bowman  ft 
Bncher  for  plaintiffs  in  error. 

Meears.  €h[*een  ft  SliaTer»  for  defendants 
in  error: 

Plaintiffs  should  have  recovered  on  the  ^an- 
turn  meruit,  even  if  the  contract  of  employ- 
ment was  void. 

See  Utiea  Ine.  Oo.  ▼.  Kip,  8  Cow.  20:  Bank 
ef  Columlna  v.  Pattereon,  11  U.  S.  7  Cranch, 
808  (8  L.  ed.  851);  Tracy  ▼.  Talmage,  14  N.  T. 
191,  192. 

An  attorney  who  has  made  a  bargain  with 
his  client,  which  is  void  for  maintenance  and 
champerty,  may  recover  a  reasonable  compen- 
sation for  his  services  on  a  quantum  meruit. 

See  Thunton  v.  Pereiral,  1  Pick.  415;  Ruet 
▼.  Larue,  4  Litt.  (Ey.)  417;  Bedman  y.  San- 
ders, 2  Dana,  70;  Allen  v.  Bdwke,  18  Pick.  79; 
OatdweU  v.  Sfiej^d,  6  T.  B.  Mon.  892;  Smilh 
V.  Th^mpeon,  7  B.  Mon.  805. 


NOTB.— Ocmtraete  in  violation  of  law  not  enforeeabU^ 

A  promise  made  in  consideration  of  an  Act  which 
is  forbidden  by  the  United  States  Constitution  is 
void.   Craig  v.  Mo. »  U.  8. 4  Pet.  410  (7  L.  ed.  908>. 

No  contract  can  be  enforced  if  it  is  in  violation 
of  the  laws  of  the  United  States,  or  is  in  contraven- 
tion of  the  pablic  policy  of  the  irovemment,  or  in 
conflict  with  subsisting  treaties.  Kennett  v.  Cham- 
bers, 65  U.  8. 14  How.  88  (14  L.  ed.  8il«). 

When  a  contract  is  forbidden  by  the  conunon  or 
statute  law,  no  court,  either  of  law  or  equity,  will 
lend  its  assistance  to  gi^'e  it  eftect.  Indianapolis,  D. 
ft  8.  B.  Co.  T.  Brvin,  6  West  Rep.  104, 118  111.  aXX 

That  which  the  law  prohibits,  either  in  terms  or 
by  aflBzing  a  penalty  to  it,  Is  unlawful;  and  it  will 
not  promote  in  one  form  that  which  it  declares 
wrong  in  another.  Waugh  v.  Beck,  6  Cent.  Bep. 
640,114Pa.43& 

Every  contract  made  for  or  about  anything 
which  is  prohibited  and  made  unlawful  by  statute  is 
void,  although  the  statute  does  not  declare  it  so,  but 
only  inflicts  a  penalty  on  the  oftender;  because  a 
penalty  implies  a  prohibition,  although  there  are 
no  prohibitoiy  words  in  the  statute.  Martin  ▼. 
Hodge,  47  Ark.  8178;  Jones  v.  Surprise  (N.  H.)  4  New 
Bng.  Rep.  894. 

It  cannot  be  the  foundation  of  a  right  as  between 
the  immediate  parties.  New  v.  Walker,  8  West. 
Bep.  872, 106  Ind.  885. 

And  cannot  be  enforced  in  any  court  sitting  in 
the  State.  Cooper  Mfg.  Co.  v.  Ferguson,  118  U.  S. 
Xn  (28  L.  ed.  1187). 

Courts  will  not  assist  a  person  who  has  partici- 
pated in  a  transaction  forbidden  by  statute,  to  as- 
sert rights  growing  out  of,  or  to  relieve  himself 
from  the  consequences  of,  his  own  illegal  act.  Par- 
sons V.  Randolph,  5  West.  Rep.  865, 21  Mo.  App.  858. 

The  test  to  determine  whether  an  action  arises 
ex  tiarpi  eavaa  is  the  plaintiff's  abiUty  to  establish 
his  case  without  any  aid  from  an  illegal  transaction. 
If  his  claim  or  right  to  recover  depends  upon  a 
transaction  which  is  malum  in  se,  or  prohibited  by 
law,  and  which  he  must  prove  in  order  to  make  out 
his  case,  he  cannot  recover.  Martin  v.  Hodge,  47 
Ark.  878;  Tyler  t.  Larimore,  2  West.  Bep.  180,  10 
Mo.  App.  446;  Suits  v.  Taylor,  2  West  Bep.  079,  20 
Mo.  App.  IBflb 
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Contract  growing  out  of  Ulegal  or  immoral  aoL 

Where  a  contract  grows  immediately  out  of,  and 
is  connected  with,  an  illegal  or  immoral  act,  it  will 
not  be  enforced*  Jones  v.  Surprise  (N.  H.)  4  New 
Bng.  Bep.  205. 

A  contract  providing,  in  consideration  of  certain 
assessments  paid  and  to  be  paid  by  a  single  man, 
that  an  association  will  pay  a  certahi  sum  to  his 
wife  at  marriage,  if  married  to  him  at  the  expira- 
tion of  two  years,  is  iliegaL  State  v.  Towle,  6  New 
Bng.  Bep.  400, 80  Maine,  287. 

A  woman  liviDg  by  agreement  with  a  man  as  his 
wife  cannot,  after  his  marriage,  recover  in  assump- 
sit for  services  and  money  contributed  towards 
family  expenses  during  such  unlawful  relation, 
even  if  there  was  express  promise  to  pay.  Brown 
V.  Tuttle,  6  New  Bng.  Bep.  156, 80  Maine,  68. 

An  agreement  by  which  the  creditor  of  an  in- 
solvent is  to  receive  money,  by  which  his  vote  for, 
the  assignee  is  affected,  is  illegal.   Baton  v.  Little-* 
field.  6  New  Bng.  Bep.  841, 147  Mass.  122. 

An  agreement  of  a  director  of  a  corporation  with 
its  attorney  to  use  his  vote  to  the  disadvantage  of 
the  corporation,  and  for  personal  interests,  is  im- 
moral and  will  not  be  enforced.  Attaway  v.  Third 
Nat.  Bank,  10  West.  Bep.  412, 06  Mo.  486. 

A  contract  to  sell  letters  written  by  persons  af- 
flicted with  diseases,  to  a  person  advertising  to  cure 
such  diseases,  is  contra  honos  moree  and  void  upon 
grounds  of  public  policy.  Rice  v.  Williams,  82  Fed. 
Bep.  487. 

ContfYicts  againat  pubUe  pcHiey ;  instances 

Contracts  which  contravene  the  provisions  and 
policy  of  statute  law,  or  are  repugnant  to  princi- 
ples of  sound  policy,  or  founded  upon  fraud,  are 
not  enforceable,  either  in  law  or  equity.  Tyler  v. 
Larimore,  2  West  Bep.  179, 12  Mo.  App.  445;  Suits  v* 
Taylor,  2  West.  Bep.  579, 20  Mo.  App.  166. 

Contracts  permissible  by  other  countries  are  not 
enforceable  in  our  courts,  if  they  contravene  our 
laws,  our  morality,  or  our  policy.  Oscanyan  v. 
Whichester  Bep.  Arms  Co.  108  U.  S.  261  (26  L.  ed. 
580). 

It  is  contrary  to  public  policy  to  give  the  aid  of 
the  courts  to  the  vendor,  who  knew  that  his  goods 
were  purchased,  or  to  the  lender,  who  knew  that 


See  also  4  L.  B.  A.  728;  12  L.  B.  A.  563;  15  L.  B.  A.  727;  21  L.  B.  A. 
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The  plaintiff  cannot  recover  whenever  it  is 
necessaiT  for  him  to  prove,  as  a  part  of  his 
cause  of  action,  his  own  illegal  contract,  or 
other  illegal  transactions;  but  if  he  can  show  a 
complete  cause  of  action  without  being  obliged 
to  prove  his  own  illegal  act,  although  such 
illegal  act  may  incidentally  appear,  and  may  be 
important  even  as  explanatory  of  the  facts  in 
the  case,  he  may  recover. 

Frost  V.  Plumb,  40  Conn.  Ill;  Woodman  v. 
Evbbard,  25  N.  H.  67;  Morton  v.  Gloster,  46 
Maine,  520;  Parker  v.  Latner,  60  Maine,  528; 
Holly  Corcoran,  107  Mass.  251. 

But  the  contract  of  employment  was  not 
void,  as  against  public  policy. 

In  order  to  make  a  contract  unlawful  as  bein^ 
against  public  policy  or  law,  it  must  be  mani- 
festly and  directly  so;  and  it  is  not  sufficient 
that  the  contract  is  connected  with  some  viola- 
tion of  the  law,  however  remotely  or  indirectly. 

7  Wait,  Actions  &  Defenses,  91,  92.  See 
Bier  v.  Dossier,  24  Gratt.  (Va.)  1. 

It  cannot  be  maintained  that  a  contract,  in 
itself  free  from  vice,  can  be  avoided  on  the 
ground  that  it  may  possibly  facilitate  an  illegal 
transaction. 

Bee  Faikney  v.  Beynous.  4  Burr.  2069. 

In  what  is  generally  known  as  the  smuggling 


cases  we  have  the  principle  contended  for  well 
illustrated. 

See  Holman  v.  Johnson,  Cowp.  841;  Biggs  t. 
Lawrenee,  8  T.  R  454;  Olugcu  v.  Psnaluna^  4 
T.  R.  466;  WameU  v.  Beed,  5  T.  R  S&9;P€Ueeai 
V.  Angell,  2  Cromp.  M.  &  R  811. 

In  America,  the  doctrine  of  Holman  v.  JMa- 
son  has  been  approved. 

Armstrong  v.  Toler,  24  U.  8. 11  Wheat  258  (6 
L.  ed.  468);  MerdianU  Bank  v.  Spalding,  18 
Barb.  802;  Tracy  v,  TaJmags,  14  N.  Y.  169-214; 
Cheney  v.  DvJce,  10  Qill  &  J.  11;  Bowy  v.  Benr 
net,  1  Camp.  848;  7  Wait,  Actions  &  Defenses, 
72, 78;  Me6avock  v.  Puryear,  6  Coldw.  (Tenn.) 
84.  See  also  iitafiton  v.  Embry,  98  U.  S.  548 
(28  L.  ed.  988). 

Valentine,  J,,  delivered  the  opinion  of  the 
court: 

This  action  was  commenced  by  C.  S.  Bow- 
man and  Charles  Bucher,  partners  as  Bowman 
&  Bucher,  and  J.  W.  Ady,  against  W.  H. 
Phillips,  James  L.  Serviss,  6.  W.  Rogers  and 
Geor^  E.  Clark,  to  recover  from  the  defend- 
ants the  sum  of  (240,  alleged  to  be  due  for  pro- 
fessional services  rendered  bv  the  plaintiffs  as 
attorneys  and  counsellors  at  law. 

The  case  was  tried  before  the  court  without 


his  money  was  borrowed,  for  the  purpose  of  being 
employed  In  the  oommlsslon  of  a  criminal  act  In- 
JurloiiB  to  society  or  to  any  of  its  members.  Han- 
auer  v.  Doane,  79  U.  8. 12  Wall.  842  (80  L.  ed.  480). 

A  oontract  contrary  to  the  public  policy  of  the 
State  where  it  is  made  or  to  be  enforced,  aithougrh 
not  ezpreasly  prohibited  by  law,  cannot  be  en- 
forced.  Teal  V.  Walker,  111  U.  8.  242  (28  L.  ed.  416). 

A  contract  to  defeat  a  pubUcenterpriae  is  not  en- 
forceable. Slooum  V.  Wooley,  0  Gent.  Bep.  650,  43 
N.J.Eq.4SL 

An  agreement  for  compensation,  to  procure  a 
oontract  from  the  government  to  furnish  its  sup- 
plies cannot  be  enforced  by  the  courts,  it  being 
against  public  policy.  Providence  Tool  Go.  v.  NoT' 
rls,  69  U.  S.  2  WaU.  46  (17  L.  ed.  868);  Carman  y.  Ma^ 
ioney  (D,  G.)  9  Gent.  Bep.  620. 

Personal  influence  to  be  exercised  over  an  ofiScer 
of  the  government  for  the  procurement  of  con- 
tracts is  not  a  vendible  article.  Beal  v.  Polhemus 
(Mich.)  10  West.  Bep.  887. 

A  contract  founded  upon  a  ohampertous  consid- 
eration is  Illegal  and  void.  Bent  v.  Priest,  1  West 
Bep.  758, 86  Mo.  476;  Proctor  v.  0>le,  2  West.  Bep. 
625, 104  Ind.  880;  Beard  v.  Puett,  2  West.  Bep.  678, 106 
Ind.  68;  Browning  v.  Marvin,  1  Gent.  Bep.  187, 100 
N.  Y.  144. 

A  contract  between  a  dty  and  attorney,  to  the 
attorney  annually,  for  twenty  years,  one  third  of 
all  rents  and  receipts  from  ferry  and  bridge  privi- 
leges, and  mutually  binding  the  parties  to  do  no  act 
and  to  make  no  contract  interfering  with  its  terms, 
is  in  contravention  of  public  policy  and  cannot  be 
enforced.   Waterbuiy  v.  Laredo,  68  Tex.  665. 

A  contract  made  by  a  justice  of  the  peace  with  a 
litigant  in  his  court  that  such  litigant  should  not  be 
required  to  pay  any  fees  or  costs  therein,  unless 
procured  from  the  adverse  party,  is  contrary  to 
public  policy  and  void.  Hawkeye  Ins.  Go.  v. 
Bndnard,  72  Iowa,  180. 

Generally  in  this  conntiy,  all  wagering  contracts 
are  held  to  be  iUegai  and  void  as  against  public 
policy.   Irwin v.Wllliar,  110 U.S. 499 (28 Ked. 225). 

Contraets  to  control  operaMons  of  oovemmenL 
AU  agreements,  for  pecuniary  considerations,  to 
control  the  business  operations  of  the  government, 
or  the  regular  administration  of  Justice,  or  the  ap- 
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polntments  to  public  offices,  or  the  ordinary  course 
of  legislation,  axe  void  as  against  public  policy, 
without  reference  to  the  question  whether  improp- 
er means  are  contemplated  or  used  in  their  execu- 
tion. Providence  Tool  Go.  v.  Norrls,  69  U.  8. 2  WaU. 
46  07  L.  ed.  868). 

An  agreement  between  candidates  that  each  will 
pay  to  the  other  one  half  of  the  net  proceeds  of  his 
office  is  against  public  policy  and  cannot  be  en- 
forced.   Glover  v.  Taylor,  88  La.  Ann.  684. 

The  agreement  of  a  candidate  for  public  office 
that  he  will  reimburse  an  association  promoting  his 
canvass,  for  its  expenses  for  advertising,  clerk  hire, 
room  rent,  etc.,  is  unlawful  and  void.  Foley  v. 
Speir,  1  Gent.  Bep.  716, 100  N.  Y.  662. 

A  contract  for  the  performance  of  lobby  services 
for  another,  for  a  consideration,  is  against  public 
])olicy  and  void.  Sweeney  v.  McLeod,  16  Greg.  880; 
Burke  V.  CSiild  (Trist  v.GhUd),88  U.&21  Walt 441 
(22  L.  ed.  623). 

A  contract  by  which  one  party  stipulates  to  em- 
ploy a  number  of  secret  agents,  in  order  to  obtain 
the  passage  of  a  particular  law,  in  consideration  of 
a  large  sum  of  money,  is  void.  Mar^iail  v.  Balti* 
more  A;  O.  B.  Co.  67  U.  8. 16  How.  814a4  L.  ed.  958). 

Contracts  injurious  to  trade. 

If  the  enforcement  of  a  contract  would  injure 
public  interests,  it  will  not  be  enforced.  McNamara 
V.  Gargett  (Mich.)  12  West.  Bep.  653;  Chicago  Gas- 
light &  G.  Go.  V.  People's  Gaslight  ft  a  Go.  11  West. 
Bep.  69, 121 BL  530. 

Contracts  in  restraint  of  trade  are  invalid,  even 
when  the  restraint  imposed  is  partial,  unless  the  re- 
straint is  reasonable.  Mandevillo  v.  Harman,  6 
Cent.  Bep.  625, 42  N.  J.  Eq.  185. 

A  contract  in  restraint  of  trade  to  the  injury  of 
others  and  tending  to  monopoly,  extortion  and  op- 
pression is  void  as  against  public  policy.  Scofleld 
V.  Lake  Shore  &  M.  S.  B.  Go.  1  West.  Bep.  827, 48 
Ohio  St.  671;  Louisville,  N.  A.  &  a  B.  Go.  v.  Sum- 
ner, 2  West.  Bop.  666, 106  Ind.  66. 

A  monopoly  in  the  accommodations  which  are 
necessary  to  the  traveling  public,  the  courts  ought 
not  to  favor  or  foster  by  the  Invention  or  applica- 
tion of  extraordinary  or  unusual  orders  or  reme- 
dies. Pullman  Palace  Oir  Go.  v.  Texas  &  P.  B.  Go. 
11  Fed.  Bep.  682. 


8ee  also  17  L.  R.  A.  96. 
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a  Jury,  and  judgment  was  rendered  in  favor  of 
U)e  aefendants  and  aflndnst  the  plaintifla,  for 
costs;  and  the  plaintiffs,  as  plaintiffs  in  error, 
bring  the  case  to  this  court  for  review. 

It  appears  that  on  Biay  5,  1888,  a  society  ex- 
isted at  Newton,  Ean.,  composed  of  the  de- 
fendants and  others,  known  as  the  '*Saloon  & 
Druggists'  Protective  Association  of  Newton, 
Kansas."  The  members  of  the  association  were 
principally  saloon  keepers,  and  were  engaged 
m  selling  intoxicating  liquors  in  violation  of 
the  Prohibitory  Liquor  Law,  and  the  principal 
object  of  the  association  was  to  frustrate  the 
law  to  the  extent  of  evading  all  punishment  for 
its  violation. 

The  plaintiffs  in  this  case  had  full  knowledge 
of  all  these  things.  On  that  day  the  plaintiffs 
and  the  defendants,  with  a  few  others,  entered 
into  the  following  written  contract,  to  wit: 

Newton,  Kansas,  May  6, 1888. 
We,  the  undersigned,  business  men  of  the 
City  of  Newton,  ame  to  pay  Mess.  Bowman 
&  Bucher  and  J.  W .  Ady  the  sum  of  eighty 
dollars  per  month  on  the  mst  day  of  each  month 
for  the  period  of  one  jrear,  from  May  1, 1888, 
eighty  dollars  to  be  paid  on  the  execution  here- 
of--said  payments  to  be  made  in  consideration 
of  the  services  herein  agreed  to  be  rendered. 

We,  the  undersigned,  attorneys  at  law,  a^ree 
to  defend  all  cases  that  may  be  brought  against 
Geo.  E.  Clark,  Jas.  Serviss,  W.  H.  PhilliiMS,  J. 
£.  Marti,  J.  H.  Qny,  J.  H.  Pappe,  O.  8.  Baa- 
sett,  £.  Wetzell,  and  any  others,  who  may  be- 
come members  of  the  Saloon  &  Druggists' Pro- 
tective Association  of  Newton,  Kansas,  or  any 
person  in  business  with  either  of  them,  as  clerk, 
partner,  or  otherwise,  for  a  violation  of  the  Pro- 
hibitory Liquor  Laws  of  the  State  of  Kansas, 
and  to  accept  as  full  compensation  for  our  ser- 
vices the  sums  hereinbefore  stipulated  to  be 
paid.  This  is  not  to  include  the  necessary  ex- 
penses or  outlays  on  our  part,  should  such  be 
necessary,  but  only  fees  for  professional  ser- 
vices. Executed  in  duplicate. 
[Signed]  L.  H.  Crafts, 

Jas.  L.  Serviss,  Bowman  &  Bucher, 

W.  H.  Phillips.  J.  W.  Ady, 

J.  H.  Pappe,  Geo.  E.  Clark, 

J.  E.  Marti, 
Sept.  Ifll 


G.  W.  Rogers. 


Afterwards,  and  within  one  year  thereafter, 
various  criminal  prosecutions  were  instituted 
and  conducted  against  tlie  several  members  of 
the  aforesaid  "Saloon  &  Druggists'  Protective 
Association,"  for  violation  of  the  Prohibitory 
Liquor  Law,  and  the  plaintiffs  in  this  action, 
as  attorneys  and  counselors  at  law,  defended 
them.  Also,  during  that  year,  and  for  the 
services  of  the  pUuntiffs  for  the  first  nine 
months  thereof,  tiie  members  of  said  associa- 
tion paid  to  the  plaintiffs  the  sum  of  |720, 
leaving,  as  the  plaintiffs  claim,  still  due  to  them 
on  the  aforesaia  contract,  and  for  their  services 
for  the  last  three  months  of  the  aforesaid  year, 
the  sum  of  (240,  for  which  sum  they  brought 
this  action. 

It  is  stated  in  the  briefs  of  counsel  that  the 
court  below  decided  this  case  upon  the  theory 
that  the  aforesaid  contract  was  in  violation  of 
public  policy,  and  therefore  void;  while  the 
plaintiils  claim  that  the  contract  Is  not  in  viola- 
tion of  public  policy,  nor  void  for  any  other 
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reason;  and  they  further  claim  that,  even  if  the 
contract  is  void,  still  they  alleged  enough  in 
their  petition,  and  proved  enough  on  the  trial, 
to  enable  them  to  recover  in  the  action  as  upon 
an  implied  contract  for  the  actual  services 
which  they  in  fact  performed.  They  certainly 
proved  that  the  services  which  they  actually 
performed  were  worth  more  than  $960,  which 
is  all  that  they  claim  for  the  entire  year's  work. 

We  think  the  contract  is  against  public  pol- 
icy, and  void.  Of  course,  attorneys  at  law  may 
be  employed  to  defend  persons  charged  with 
crime,  where  the  alleged  offenses  are  charged 
to  have  been  committed  prior  to  the  employ- 
ment 

An  attorney's  services  may  also  be  en^pgcd 
for  future  traDsactions,  where  no  wrong  is  in- 
tended or  contemplated;  and  in  all  cases  good 
faith  and  innocence  will  be  presumed  untU  the 
contrary  appears.  Also,  where  a  contract  is 
not  in  violation  of  public  policy,  nor  in  any 
manner  tainted  with  Immorality  or  illegality, 
and  services  are  performed  or  benefits  conferred 
under  it,  but  the  contract  is  void  because  of 
some  want  of  power  in  one  or  both  the  parties 
to  make  it,  or  void  because  of  someirre^larity 
in  its  execution,  a  contract  will  be  implied,  and 
a  promise  assumed,  that  the  party  benefited 
shall  pay  for  all  benefits  which  he  has  actually 
received  imder  the  void  contract  Or,  if  no 
contract  is  expressly  made,  but  services  are 
nevertheless  performed,  or  benefits  actually 
conferred  with  the  knowledge  and  consent  of 
the  other  party,  and  not  as  a  gratuity,  which 
services  or  benefits  arc  in  and  of  themselves  in- 
nocent and  proper,  a  contract  and  promise  will 
be  implied  to  pay  for  all  the  ben^ts  actually 
received. 

But  none  of  these  cases  is  the  present  case. 
In  the  present  case  it  was  future  wrongs  and 
violations  of  law  that  were  contemplated  when 
this  contract  was  executed;  and  it  was  future 
wrones  and  violations  of  law  that  were  to  fur- 
nish Uie  foundation  for  the  plaintiff's  services, 
and  the  foundation  for  their  compensation, 
and,  except  for  these  contemplated  future 
wrongs  and  violations  of  law,  the  contract 
would  never  have  been  made. 

This  contract  was  tainted  at  its  inception 
with  these  future  intended  and  contemplated 
violations  of  law. 

Of  course,  the  plaintiffs,  when  they  entered 
into  the  contract,  did  not  intend  to  perform 
services  different  from  services  which  may 
rightfully  and  legally  be  performed  under  a 
contract  made  for  similar  services  after  the  vio- 
lations of  the  law  have  actually  occurred;  and 
the  plaintiffs,  in  rendering  their  services  under 
this  contract,  did  not  render  any  services  ex- 
cept such  as  they  might  have  legally  and  right- 
fully rendered  under  a  contract  made  after  the 
violations  of  the  law  had  actually  taken  place. 
But  these  things  are  not  the  things  which  ren- 
der the  contract  in  this  case  objectionable. 

The  wrong  on  the  part  of  the  plaintiffs  con- 
sisted simply  in  entenng  into  a  contract  to  de- 
fend persons  for  criminal  offenses  which  were, 
in  contemplation  of  all  the  parties,  to  be  com- 
mitted in  the  future.  This  was  a  virtual 
encouragement  of  the  defendants  to  violate  the 
law;  and  surely  the  defendants  expected,  by 
future  violations  of  the  law,  to  furnish  to  the 
plaintiffs  a  suficient  amount  of  work  to  make 
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the  plaintiffs  earn  the  agreed  compensation; 
and  in  all  probability  the  defendants  also  ex- 
pected to  realize  a  sufficient  amount  of  profits 
out  of  their  iUegal  and  interdicted  traffic  to  pay 
the  plaintiffs,  and  have  something  left.  It  was 
eyidently  considered  by  the  parties  as  a  mere 
•baring  of  the  profits. 

The  evidence  tends  to  show  that  the  defend- 
ants em  ployed  the  plaintiffs  in  advance,  because 
they  believed  that  by  so  doing  they  could  better 
evade  the  Prohibitory  Liquor  Law,  and  could 
obtain  the  services  of  the  plaintiffs  at  a  cheaper 
rate,  provided  they  continued  to  carry  on  their 
illegal  traffic.  If  \he  plaintiffs  had  refused  to 
enter  into  such  a  contract,  possibly  the  defend- 
ants would  have  closed  their  illegal  business  at 
once. 

What  operated  upon  the  minds  of  the  plaint- 
iffs to  enter  into  this  contract,  in  advance  of 
the  commission  of  the  contemplated  offenses, 
is  lot  shown;  but  it  is  open  to  the  supposition 
that  they  may  have  believed  that,  if  they  did 
not  enter  into  this  contract,  the  defendants 
would  close  their  illegal  business,  or,  at  least, 
would  not  commit  so  many  violations  of  law, 
and  thereby  would  render  the  plaintiffs'  ser- 
vices and  their  compensation  correspondingly 
lighter. 

The  defendants,  bv  this  contract,  agreed  to 
pay  the  plaintiffs  $80  per  month  and  they  did 
iif  fact  pav  them  that  amount  for  the  first  nine 
months  of  their  employment,  and  failed  to  pay 
them  only  for  the  last  three  months. 

It  must  also  be  remembered  that  the  plaint- 
iffs in  this  action  are  attorneys  and  counselors 
at  law.  They  belong  to  a  class  of  persons  who 
are  authorized  and  hcensed  under  the  laws  of 
Kansas  to  assist  the  courts  in  the  administra- 
tion of  justice,  and  in  enforcing  the  laws. 

Now,  is  it  proper  for  such  persons  to  say  to 
persons  who  are  contemplating  the  commission 
of  crime:  "If  you  commit  the  crime,  we  will 
defend  you,  and  are  ready  now  to  enter  into  a 
contract  for  that  purpose?" 

Attorneys  at  law,  above  all  others,  should 
refrain  from  doing    anything  which   might 


seem  to  encourage  a  violation  of   the  laws. 

We  know  of  no  authorities  directly  and  pre- 
cisely in  point  as  to  the  questions  involved  in 
this  case,  but  we  cite  the  foUowuig  as  giving 
support  to  the  views  herein  exprened:  Treat 
V.  Jones,  28  Conn.  884;  Arrington  v.  Sneed^  18 
Tex.  VSXi\  Hayes  ^,  Hayes,  8  La.  Ann.  468;  8 
Am.  &  Eng.  Cyclop.  Law,  869,  876,  886,  and 
cases  there  citea;  7  Wait,  Actions  &  Defenses, 
chap.  81;  Qreenh.  Public  Policy,  pts.  11,  18. 

Ajs  above  stated,  we  think  the  contract  in 
question  in  this  case  is  void  for  the  reason  that 
it  contravenes  public  policy;  and  we  also  think 
that  the  plaintiffs  cannot  recover  for  their  ser- 
vices which  they  actually  performed  under  the 
contract,  and  tbis  for  the  same  reason. 

As  between  the  original  parties,  and  all  per- 
sons in  pari  delicto,  the  courts  will  not  enforce 
illegal  contracts,  or  an^  supposed  ri£[hts 
founded  upon  them,  but  will  leave  the  parties, 
and  those  in  pari  delicto,  Just  where  they  find 
them,  and  leave  each  in  the  possession  of  just 
what  he  has  already  obtained. 

So  much  of  the  contract,  or  its  fruits,  as  has 
already  been  executed,  performed  or  vested, 
the  courts  will  permit  to  stand;  but  whatever 
remains  to  be  executed  or  performed,  or  to  be- 
come vested,  the  courts  will  not  enforce. 

In  the  present  case  the  plaintiffs  will  retain 
all  the  money  which  they  have  received  under 
the  void  contract  without  the  defendants  hav- 
ing any  action  to  recover  it  back,  and  the  de- 
fendants will  retain  all  the  benefits  resulting 
from  the  services  of  the  plaintiffs  which  have 
already  been  rendered  under  the  void  contract, 
without  the  plaintiffs  having  any  action  to  re- 
cover for  the  value  of  such  services.  Indeed, 
except  for  the  contract  there  might  never  have 
been  any  necessity  for  the  performance  of  any 
such  services;  for  without  the  encouragement 
given  by  the  contract  to  the  defendants  they 
might  never  have  violated  any  of  the  laws  of 
Kansas. 

We  think  the  decision  of  the  Court  below  ia 
correct,  and  its  judgment  will  be  affirmed^ 

All  the  Justices  concur. 
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Charles  DILLINGHAM  et  al,  Plffs.  in  Err., 
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L  Becetvers  appointed  by  the  ooorts  of 
the  United  States  are  suhjeot,  under  the  Aot 


N(yn,— Actions  aoa/lMt  receivers  of  railroads. 
It  is  stated  as  a  general  rule  in  Vermont  that  be- 
fore suit  is  brought  against  a  receiver  leave  of  the 
oourt  by  which  he  was  appointed  must  be  obtained. 
Lyman  v.  Central  Vt.  B  Co.  4  Kew  Bng.  Bep.  72^ 
60  Vt.  167. 

When  the  same  party  Is  receiver  of  one  railroad 
and  lessee  of  another,  and  both  are  operated  by 
him  together,  an  employ^  can  maintain  an  action 
at  law  against  him,  without  leave  of  equity,  to  re- 
cover for  injuries  resulting  from  the  negligence  of 
his  servants  In  operating  the  leased  road.  Lyman 
V.  Central  Vt.  B.  Co.  4  New  Eng.  Bep.  720, 50  Vt 
169. 
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of  Congress  of  March  8,  1887,  to  salts  without 
leave,  in  any  court  having  Jurisdiction  over  the 
subject  matter,  although  no  court  can  interfere 
with  the  custody  of  the  property  held  by  another 
court  through  its  receiver. 

8.  The  erroneous  admission  of  erldenoe 

which  is  subsequently  withdrawn  from  the  jury 
wHl  not  constitute  ground  for  reversal  where 


An  action  at  law  lies  against  the  receiver  of  a 
railroad  company  for  negligence  in  constructing  a 
crossing,  although  leave  is  not  obtained  from  the 
court  of  chancery.  Boxbury  v.  Central  Vt.  B.  Co. 
6  New  £ng.  Bep.  534, 60  Vt.  m. 

A  receiver  is  I'aMe  to  the  extent  of  the  funds  in 
his  hands.  See  Stite  v.  Wabash  B.  Co.  1  L.  B.  A. 
170,  note. 

Carrier  qf  passenaer;  duty  to  protect  from  violeree 

andinsuU. 

A  common  carrier  of  passengen  undertakes  ab- 
solutely to  protect  them  against  the  misconduct  off 
its  own  servants  engaged  in  exeoutlng  the  contraet 


See  alfio  4  L.  R.  A.  481;  13  L.  R.  A.  215. 
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tt  does  not  appear  that  It  was  oaloulated  to 
operate  to  the  Injury  of  the  party  oomplaininff. 

t»  Reeeivers  of  a  railroad  oompaay  are 
liable  for  li^ariee  to  a  peeeenger  on  a 

train,  reBultlng  from  the  wlUf lu  or  mallSous  acts 
of  the  oonductor,  It  being  the  oarrier^s  daty  to 
protect  paasenicera  from  the  wrongful  acts  of  Ub 


dnmagee  eannot  be  reoov- 
against  a  carrier  for  the  nialloioua 
act  of  the  conductor  of  a  train  to  the  Injury  of  a 
paaBenger,  which  has  not  been  ratified  or  adopted, 
tf  there  was  no  carelessnesB  in  the  selection  of 
employ^  or  in  the  establishment  of  regulations, 
or  in  short  if  the  carrier  or  its  officen  by  whom 
it  is  controlled  have  not  been  guilty  of  any 
malice,  gross  negli&  mce  or  oppression. 

S.  The  mere  retention  of  the  oondnetor  of 
a  train  In  the  Bame  position  after  knowl- 
edge of  his  misconduct  does  not  operate  as  a 
ratification  of  his  willful  and  malicious  act  in  as- 
saulting a  passenger,  so  as  to  make  the  carrier 
liable  for  exemplary  damages. 

^  The  ratification  of  the  act  of  a  serrant 

is  a  question  to  be  passed  upon  under  all  the  e?i- 
dence  as  any  other  fact  in  issue. 

(Itobruary  IB,  1880  J 

ERROR  to  the  District  Court  of  Freestone 
County,  to  Teview  a  Judgment  in  favor  of 
plaintiff  in  an  action  to  recover  damages  act- 
ual and  exemplary  for  injuries  resulting 
from  an  assault  and  (battery  upon  him  by  the 
conductor  of  a  train  on  the  railroad  of  which 
defendants  were  receivers.    Beoened. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  O.  T.  Holt,  for  plaintiffs  in  error: 

The  declaration  of  the  servant  after  the  trans- 
action is  not  admissible  against  the  prindpal. 

Northtoettern  Union  Packet  Go,  v.  Qottgk,  87 
U.  S.  20  Wall  628  (22  L.  ed.  406);  Adams  ▼. 
Hannibal  dt  8t,  J,  R.  Ch.  7  Am.  &  Eng.  R.  R 
Gas.  414,  74  Mo.  658;  JCaai  Tenn.  V.  d  G,  B, 
Co,  V.  Malay,  81  Am.  &  Eng.  R.  R.  Gas.  852, 
77  Ga,  237;  Sherman  v.  Del.  L,  d  W.  B,  Ch. 
81  Am.  &  Eng.  R.  R  Caa.  16, 0  Cent  Rep.  482, 
106  N.  Y.  642. 


N.  J.  Steamboat  Co.  v.  Brockett,  121 U.  8. 6a7  (30  L. 
ed.  1048). 

The  idea  that  lies  at  the  very  base  of  the  law  of 
common  carriers  is  that  they  are  public  servants 
and  serve  aU  alike.  Samuels  v.  Louisville  ft  N.  R. 
Go.  81  Fed.  Bep.  67. 

The  passenger  l3  entitled,  even  while  being  dealt 
with  by  the  agent  pursuant  to  regulations,  to  re- 
spectful and  courteous  treatment  and  protection 
against  insult  and  indignity.  McGmnis  v.  Mo.  Fao. 
B.  Co.  4  West  Bep.  797, 21  Mo.  App.  889. 

The  contract  of  a  railroad  company  is  to  safely 
carry  people  to  their  several  destinations;  and  the 
company  is  liable  for  all  acts  and  omissions  of  its 
agents,  connected  with  or  in  the  line  of  their  duty. 
Lakin  v.  Oregon  Pac  B.  Co.  16  Greg.  2890. 

Company  HcMs  for  injuries  resultino  from  miscon- 
duct of  its  servants. 


The  common  carrier  is  liable  for  aU  injuries 
suiting  from  the  misconduct  of  the  carrier  or 
its  employ^.  Springer  Transp.  Co.  v.  SmiUi,  16 
Lea,  406. 

Where  a  breakman  refused  to  allow  a  passenger 
to  pass  through  the  ladies*  car,  used  abusive  lan- 
guage and  committed  an  assault,  plaintiff  was  en- 
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The  defendant  in  error  was  entitled  to  re- 
cover compensation  commensurate  with  the 
injury  sustained. 

Sutherland,  Damages,  p.  17,  and  capes  cited. 

Where  an  aj^ent  commits  an  assault  outside 
the  scope  of  his  duty,  his  principal  is  not  liable. 

QalvesUm,  H,  db  8,  A,  H,  Go.  t.  Donahoe,  56 
Tex.  163;  ffaysY,  U&uiton  d  O.  N.  R,  Co.  46 
Tex.  278;  EvansviUe  d  G.  R.  Co,  v.  Baum,  26 
Ind.  70;  Parker  ▼.  Erie  R,  Co.  5  Hun,  67;  Mo- 
Keon  V.  Citizens  R.  Go.  42  Mo.  79;  Great  Wes- 
tern R.  Co.  V.  MiO&r,  19  Mich.  806. 

There  can  be  no  ratification  of  the  acts  and 
conduct  of  another  without  a  full  knowledge 
of  all  the  facts. 

Laredo  v.  McusdonneU,  62  Tex.  611;  Commer- 
dcU  d  Agricultural  Bank  v.  Jones,  18  Tex.  811; 
Vincent  v.  Rather,  81  Tex.  77;  Ortings  v.  BuU, 
84  TJ.  S.  9  Pet.  607,  629  (9  L.  ed.  2^);  Bishop, 
Cont.  §  848;  Story,  Agency.  251. 

Messrs,  O*  C.  Kirven,  B.  H.  Gardner 
and  Hume  ft  Kleherg  for  defendant  in  error: 

Stajrion,  Gh.  /.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  defendant  in 
error,  July  28,  1887,  against  plaintiffs  in  error, 
who  were  receivers  appointed  by  a  Circuit  Court 
of  the  United  States  prior  to  the  time  the  injury 
complained  of  was  inflicted,  and  in  possession 
of  and  operating  the  Houston  &  Texas  Central 
Railway  at  the~time  plaintiff  claims  to  have 
been  injured.  It  was  brought  to  recover  dam- 
ages actual  and  exemplary  on  account  of  in- 
juries resulting  from  an  assault  and  battery 
made  on  him,  while  a  passenj^  in  one  of  the 
the  cars,  by  the  conductor  in  charge  of  the 
train  ana  in  the  employment  of  the  receivers. 

There  was  a  verdict  and  judgment  in  favor 
of  defendant  in  error  for  $1,000  as  actual,  and 
$2,000  as  exemplary,  damages. 

Plaintiffs  in  error,  by  plea,  denied  the  juris- 
diction of  the  court  below,  on  tbc  ^und  that 
no  court  other  than  the  one  appointing  them 
could  exercise  jurisdiction.  This  was  over- 
ruled, and 'correctly  so;  for,  whatever  may  be 
the  true  rule  in  suits  brought  against  receivers 


titled  to  exemplary  damages.    Atlanta  &  W.  Pt.  R. 
Ck).  V.  Condor,  75  Oa.  61. 

The  plaintiff  is  entitled  to  recover  for  the  indig- 
nity put  u])on  him  by  the  opprobrious  language 
used,  and  by  the  assault  and  battery  inflicted,  by 
at  least  one  of  the  employes  of  the  company,  while, 
he  was  in  its  care,  and  entitled  to  its  protection,  as 
a  passenger  in  its  cars.   IMd, 

Even  a  trespasser  on  a  train  who  receives  in* 
juries  which  are  the  direct  and  necessary  result  of 
willful,  wanton  or  malidous  acts  of  the  conductor 
or  those  assisting  him  is  entitled  to  damages  there- 
for. Atchison,  T.  ft  8.  F.  B.  Go.  v.  Oants,  88  Kan. 
008. 

Where  a  tram  passes  the  station  to  which  the 
passenger  was  entitled  to  be  carried,  without  stop- 
ping a  sufficient  time  for  him  to  get  off,  the  car- 
rier is  liable  in  damages.  White  Water  Valley  K. 
Oo.  V.  Butler,  12  West.  Bep.  207, 112  Ind.  606. 

A  corporation  may  be  charged  with  punitive  or 
exemplary  damages  for  personal  injuries  caused 
by  the  malicious,  oppressive  or  reckless  conduct  of 
its  servants.  Quinn  v.  8.  C.  B.  Co.  1  L.  B.  A  082, 
note;  South  Fla.  B.  Oo.  v.  Bhoads,  fKWt,— 

JAdbUUy  of  carrier  for  torts  of  Us  emplovis. 
A  carrier  Is  liable  for  a  tort  committed  by  its  em- 
ploy6  upon  the  person  of  another  one  when  the 
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as  to  the  necessity  for  leave  to  sue  them  in 
other  courts,  under  the  Act  of  (Congress  of 
March  8, 1887,  receivers  appointed  by  the  courts 
of  the  United  States  are  subject  to  suit,  without 
leave,  in  any  court  having  jurisdiction  over  the 
sublect  matter. 

No  court  can  interfere  with  the  custody  of 
property  held  by  another  court  through  a  re- 
ceiver, but  may  establish  by  its  ^judgment  a 
debt  a^inst  the  receivership,  which  must  be 
reco^ized  even  by  the  court  appointing  the 
receiver,  and  not  open  to  review  by  it,  if  the 
court  rendering  the  judgment  had  jurisdiction 
of  the  subject  matter  and  the  parties. 

The  manner  in  which  a  judgment  so  ren- 
dered shall  be  paid,  and  the  adjustment  of 
equities  between  all  persons  having  claims  on 
the  proper^  and  effects  in  the  hands  of  a  re- 
ceiver made,  must  necessarily  be  under  the 
control  of  the  court  having  custody  through 
its  receiver;  but  this  does  not  affect  the  juris- 
diction of  other  courts  conclusively  to  establish 
by  judgment  the  existence  and  extent  of  a 
claim. 

On  the  trial  the  conductor  testified  as  a  wit- 
ness, and,  on  being  interrogated,  stated  that  he 
did  not  tell  A.  W.  Williams  on  the  nieht  after 
the  difficulty,  holding  his  ticket  punch  in  his 
hand:  'This  is  the  thing  I  did  the  son  of  a 
bitch  up  with;"  and  afterwards  Williams  was 
permitted  to  state  that  the  witness  at  time  and 

Elace  mentioned  did  make  such  a  statement  to 
im.  The  evidence  was  objected  to,  on  the 
ground  that  the  declarations  of  the  conductor, 
made  subsequently  to  the  difficulty,  were  not 
admissible  against  the  defendants.  After  the 
evidence  was  admitted  the  court  withdrew  it 
from  the  consideration  of  the  jury,  and  in- 
structed them  not  to  consider  it;  but  it  is  insist- 
ed that  the  judgment  should  be  reversed  be- 
cause of  its  admission. 

It  is  frequently  the  case  that  evidence  is 
admitted,  which,  on  reflection,  the  trial  court 
deems  it  proper  to  withdraw  from  the  consid- 
eration of  the  jury,  and  in  some  cases  such  ac- 
tion ought  to  be  held  to  cure  the  error,  while 
in  other  cases  the  evidence  might  be  of  such 


character,  and  the  whole  case  so  presented,  as 
to  induce  the  belief  that  the  jury  may  have 
been  influenced  by  the  erroneous  admission 
of  evidence,  although  subseauently  told  by  the 
court  to  disregard  it  In  the  latter  case  the 
admission  of  evidence  that  ought  to  have  been 
excluded  might  be  ground  for  reversal,  and  in 
the  former  not. 

The  evidence  of  the  witness  Williams  was 
not  admissible  for  the  purpose  of  proving  that 
the  conductor  did  strike  the  plaintiff  with  his 
ticket  punch;  but  it  may  have  been  relevant  to 
the  Issue  as  to  how  the  battery  was  made,  and« 
for  the  purpose  of  impeaching  the  evidence 
of  the  conductor  to  show  that  he  had  made 
statements  out  of  court  different  from  those 
made  in  court,  admissible.  If,  however,  the 
evidence  was  not  admissible  for  any  purpose, 
we  do  not  perceive  that  it  was  calculated  to 
operate  to  the  injury  of  the  defendants. 

From  the  testimony  fi;iven  by  the  conductor 
on  the  trial,  and  from  the  testimony  of  McCart- 
ney and  the  plaintiff,  there  could  be  but  little 
doubt  that  the  conductor  did  use  his  ticket^ 
punch  in  l^e  battery,  and  the  language  shown 
to  have  been  used  by  him  at  the  time  of  the 
difficulty  showed  as  fxiWy  hia  animui  at  that 
time  as  possibly  could  the  language  testified  to 
by  the  witness  Williams. 

It  is  urged  that  the  court  erred  in  charging 
that  defendants  would  be  liable  if  the  acts  of 
the  conductor  were  willful  and  malicious. 
There  is  no  doubt  that  ordinarily  the  master  is 
not  liable  for  an  injury  resulting  from  the  wilt- 
ful  and  malicious  acts  of  his  agent,  not  done 
in  the  course  of  his  employment  This  is  the 
rule  in  all  cases  in  which  the  liability  of  the 
master  depends  on  the  sole  fact  that  the  per- 
son who  infiicted  the  injury  was  in  some  busi- 
ness his  servant;  and  if,  upon  inquiry,  it  be 
found  that  the  act  was  not  done  while  in  the 
transaction  of  the  master's  business,  then  the 
act  is  not  to  be  deemed  the  act  of  the  master; 
for  as  to  that  the  wrong-doer  was  not  his  ser- 
vant. 

The  rule,  however,  cannot  be  applied  In  a 
case  in  which  the  master,  by  contract  express 


peison  injured  Is  a  paasenger  at  the  time  and  the 
employ^  is  aotinsr  within  the  scope  of  his  business. 
Central  B.  Co.  v.  Peacock  (Md.)  12  Cent.  Bep.  867. 

AltJioufirh  a  servant  of  a  carrier  may  be  obiiffed 
to  use  force  in  the  enforcement  of  reasonable  rcgu- 
Jations  established  by  the  carrier,  the  carrier  will 
not  be  protected  if  he  uses  excessive  or  unnecessary 
force.  N.  J.  Steamboat  Co.  v.  Brockett,  1^  U.  S. 
637  (80  L.  ed.  1049). 

The  common  carrier  is  liable  for  all  injuries  re- 
sulting from  the  misconduct  of  the  carrier  or  his 
employ^.  Sprin^r  Transp.  Co.  v.  Smith,  16  Lea, 
4S8. 

Where  plaintiff  was  astoulted  by  a  porter  em- 
ployed by  a  sleepinff-car  company,  which  ran  its 
cars  on  defendant's  trains,  while  the  porier  was 
not  engagred  about  the  transportation  of  passen- 
gers, and  not  upon  the  train  by  which  the  plaintiff 
was  to  be  transported,  and  had  nothing  to  do 
therewith,  the  porter  was  not  a  servant  of  defend- 
ant, and  the  defendant  was  liable  for  the  assault. 
Dwinelle  v.  N.  Y.  Cent,  ft  H.  B.  B.  Co.  45  Hun,  189, 
QN.Y.8.B.888. 

A  railroad  oorpomtion  is  liable  for  all  acts  of 
wantonness,  rudeness  or  force,  done  or  caused  to 
be  done  by  its  agents  or  servants,  in  or  about  the 
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duties  or  business  assigned  to  them,  although  In 
violation  of  the  general  rules  or  orders  prescribed 
for  tiieir  conduct;  and  the  rule  as  to  vindictive 
damages  for  such  acts,  in  action  against  the  cor- 
poration, is  the  same  as  in  actions  against  natural 
persons.  Louisville  &  N.  B.  Co.  v.  Whitman,  V^ 
Ala.  888. 

A  person  knocked  down  and  robbed  Just  as  he 
was  about  to  enter  a  tram  as  a  passenger,  under  a 
petition  charging  that  plaintiff  was  assaulted  and 
injured  by  the  servant  and  employ^  operating 
and  controlling  the  train,  cannot  recover  against 
the  company  without  showing  that  the  person 
who  assaulted  him  was  in  the  employ  of  the  com- 
pany, and  that  the  wrongful  acts  were  done  by  the 
servant  or  agent  of  the  company  in  the  course  or 
within  the  scope  of  his  employment.  Saohrowita 
V.  Atchison,  T.  &  8.  F.  B.  Co.  87  Kan.  212. 

Ifeosure  of  damcbges;  wounded  feeitnoB. 

For  a  violation  of  such  duty,  and  for  accusations 
of  fraud,  the  passenger  is  entitled  to  such  damages 
as  will  compensate  for  his  wounded  feelings  and 
secure  the  public  against  a  repetition  of  the 
wrong.  McCmnis  v.  Mo.  Fac.  B.  Oo.  4  West  Bep. 
797, 21  Mo.  App.  889  * 
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or  implied,  is  under  obligation  to  protect  the 
iDjiued  person  from  the  servant's  'wrongful 
oct,  as  well  as  his  own.  When  a  duty  is  thus 
imposed  on  the  master,  the  servant  employed 
to  discharge  it  is  the  representative  of  the  mas- 
ter, for  whose  acts,  whether  of  omission  or 
commission,  resulting  in  injury  to  the  person 
•cnlilled  to  have  the  duty  performed,  the  mas- 
ter must  he  held  as  fully  responsible,  and  liable 
to  make,  at  least,  actual  compensation,  as 
though  the  act  were  his  own  personal  act.  In 
such  cases,  if  the  servant  does  what  the  master 
•could  not  do,  nor  suffer  to  he  done,  without 
violation  of  the  particular  dutf  resting  upon 
him;  or  if  the  servant  omits  to  do  that  whidb  is 
requisite  to  the  full  discharge  of  the  master's  in- 
cumbent duty — then  the  master  must  be  held 
responsible  for  the  servant's  wrongful  or  mali- 
cious act  or  omission;  for  otherwise  it  would 
result  that  a  master  might  relieve  himself  from 
obligation  to  perform  a  duty  fixed  by  contract 
or  otherwise  by  the  employment  of  servants  to 
conduct  the  business  to  which  the  duty  at- 
taches. The  master's  obligation  cannot  thus  be 
avoided;  and  whether  the  servant's  act  viola- 
tive of  the  master's  duty  be  willful  or  mali- 
cioiis  is  a  matter  of  no  importance  in  determin- 
iug  the  liability  and  obligation  of  the  master  to 
make  actual  compensation  to  the  injured  per- 
son. 

It  has  been  steadily  held  to  be  the  duty  of  a 
carrier  of  passengers  to  protect  them,  in  so  far 
as  this  can  be  done  by  the  exercise  of  a  high 
degree  of  care,  from  the  violence  and  insults  of 
other  passengers  and  strangers,  and  to  protect 
them  from  the  violence  and  insults  of  the  car- 
rier's ovipi  servants;  and  the  inquiry  whether 
this  duty  arises  from  contract  or  from  the  nat- 
ure of  the  employment  becomes  unimportant, 
except  that  the  duty  goes  with  the  carrier's 
contract,  however  made,  whereby  the  relation 
of  carrier  and  passenger  is  established.  Bama- 
dm  V.  Boston  db  A.  E.  Co.  104  Mass.  120;  Bry- 
<int  V.  Rich,  106  Mass.  180;  Oraker  v.  Chicago 
db  N.  W.  R,  Co.  86  Wis.  657;  Stewart  v.  Brook- 
lyn dt  a  R.  Co.  90  N.  Y.  688;  Sherley  v.  Bill- 
ingi,  8  Bush,  147;  Chicago  db  E.  R.  Co.  v.  Flex- 
man,  108  HI.  546;  Wahath,  St.  L.  db  P.  R.  Co. 
V.  Rector,  104  HL  296;  Ooddardy.  Orand  Trunk 
R.  Co.  67  Maine,  203. 

Under  the  facts  of  this  case  the  court  below 
properly  held  that  the  defendants,  asreceivers, 
were  liable  for  injuries  resulting  from  the  will- 
ful or  malicious  acts  of  the  conductor. 

On  the  question  of  exemplary  damages  the 
court  instructed  the  jury  as  follows: 

*'  You  are  instructed  that,  to  authorize  a  re- 
covery of  exemplary  damages  against  the  em- 
ployer or  master  on  account  of  an  injury  in- 
flicted by  an  employ 6  or  servant,  the  wrongful 
act  from  which  the  injury  resulted  must  be 
done  [by  the  servant  or  employd  maliciously, 
and  under  such  ciroumstances  as  would  also 
authorize  the  recovery  of  actual  damages  from 
the  employer  or  master;  and,  further,  the  act 
must  be  ratified  by  him.  If  the  employer  or 
master  have  a  knowledge  of  the  act  and  its 
character,  and  still  continues  the  employ^  or 
servant  In  his  former  position,  such  retention  is 
a  ratification  of  the  act  of  the  servant  or  em- 
ploy6." 

llie  last  paramph  of  the  charge  quoted  was 
repeated  in  a  subsequent  charge 

0  L.  R.  A« 


In  those  jurisdictions  in  which  it  is  heldHhat 
exemplary  damages  may  be  given  acainst  a 
corporation  for  injuries  willfully  or  maliciously 
inflicted  by  its  servants  in  all  cases  in  which 
the  willful  or  malicious  act  was  done  in  the 
course  of  the  business  intrusted  to  the  servant, 
whether  the  act  be  authorized  or  ratified  by  the 
corporation  the  giving  of  the  charge  com- 
plained of  would  probably  be  deemed  harmless 
if  the  acts  complained  of  in  this  case  can  be 
said  to  have  been  in  the  line  of  the  conductor's 
duties.  In  this  State,  however,  that  rule  has 
not  been  adopted. 

In  Bays  v.  Houston  Railroad  Company,  46 
Tex.  284,  which  was  a  case  in  which  the  act 
complained  of  mi^ht  properly  have  been  held 
to  have  been  done  in  the  course  of  the  employ- 
ment of  the  servant,  it  was  said:  *'  If  the  mali- 
cious act  of  the  agent  is  ratified  or  adopted;  if 
there  is  carelessness  in  the  selection  of  em- 
ploves  or  in  the  establishment  of  regulations; 
if,  in  short,  the  corporation  or  its  officers  by 
whom  it  is  controlled  are  guilty  of  somefmua, 
malice,  gross  negligence  or  oppression — ^the  set- 
tled rules  of  law  will  hold  it  liable  to  exem- 
plary damages;  but,  in  our  opinion,  not  other- 
wise." 

This  ruling  was  followed  in  Galveston  Rail- 
toay  Company  v.  Donahoe,  56  Tex.  162. 

We  have  no  disposition  to  reopen  the  ques- 
tion, in  view  of  the  conflict  of  authority;  and, 
following  these  decisions,  the  remaining  in- 
quiry on  this  branch  of  the  case  is:  Was  the 
charge  as  to  liability  of  appellants  resulting 
from  their  ratification  of  the  acts  of  the  con- 
ductor called  for  by  the  facts  of  the  case,  or 
correct  as  a  legal  proposition  fin  any  case  ?  It 
appears  that  appellee,  as  a  passenger,  entered  a 
car  on  the  road  controlled  by  appellants,  and 
that,  having  stopped  on  the  platform  outside 
of  the  car,  he  was  informed  by  the  conductor 
that  this  was  a  dangerous  place,  and  requested 
to  enter  the  car.  £a  to  whether  this  request 
was  made  by  the  conductor  without  insult  and 
in  proper  manner  the  evidence  is  conflicting, 
as  is  it  as  to  whether  the  conductor  used  force 
in  removing  appellee  from  the  platform  to  the 
inside  of  the  car. 

Be  this  as  it  may,  it  does  appear  that  blows 
passed  between  the  conductor  and  appellee  im- 
mediately after  the  latter  entered  the  car,  and 
his  evidence,  as  well  as  that  of  the  conductor, 
tends  most  strongly  to  show  that  in  this  ren- 
counter appellee  was  the  aggressor,  and  the 
conductor  acting  in  his  own  defense.  They 
were  then  separated  without  any  considerable 
injury  to  appellee,  and  we  do  not  understand 
him  to  base  this  action  on  what  occurred  in  the 
difiiculhr  to  which  we  have  referred.  After 
that  ended,  the  conductor  went  on  in  the  dis- 
charge of  his  ordinary  duties,  and  appellee 
took  his  seat  among  the  other  passengers;  but, 
after  a^  short  time  bad  elapsed,  the  conductor 
return^  to  the  car  in  which  appellee  was,  and 
then  committed  an  assault  ana  battery  upon 
him,  which,  at  the  time,  was  unprovoked,  and 
made  solely  to  avenge  the  insult  or  wrong  the 
conductor  conceived  had  been  done  him  in  what 
he  claimed  was  an  unprovoked  assault  made 
upon  him  by  the  appellee  in  the  former  diffi- 
culty. The  assault  and  battery  then  commit- 
ted, and  the  injuries  resulting  therefrom,  are 
made  the  basis  of  this  action;  and  there  is  not 
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the  slightest  ground  for  holding  that  it  was 
oommitted  in  behalf  of  appellants,  for  their 
benefit,  in  their  interest,  or  in  the  doing  of  any 
act  necessary  or  proper  to  be  done  in  the  dis- 
cbarge of  the  duties  imposed  on  the  conductor. 
On  the  contrary,  the  act  complained  of  is  shown 
to  have  been  the  willful  and  malicious  act  of 
the  conductor,  in  violation  of  his  duty  to  his 
employers,  and  to  the  service,  as  well  as  to  the 
passenger. 

Appellants,  as  carriers,  are  liable  to  appellee 
for  actual  damages,  because  there  was  a  failure 
on  their  part,  through  the  conductor  or  some 
other  representative,  to  give  that  protection  to 
the  passenger  which  the^,  as  carriers  of  pas- 
sengers, were  bound  to  give;  and  this  liabilitv 
does  not  depend  on  whether  the  servant's  fail- 
uri;  of  duty  was  unintentional,  willful  or  ma- 
licious; but  to  make  them  liable  for  exemplary 
damages,  if  they  stand  on  the  same  ground  as 
other  carriers,  the  willful  or  malicious  act  of 
their  servant  must  have  become,  in  law,  their 
willful  or  malicious  act. 

The  rule  in  reference  to  affecting  the  master 
with  the  willfulness  or  malice  of  a  servant  must 
be  the  same  whether  the  master  be  a  corpora- 
tion, a  receiver  in  charge  of  the  business  and 
property  of  a  corporation,  or  an  individual.  If 
m  performing  any  duty  within  the  line  of  his 
emplojrment  the  servant  uses  unnecessary  force 
in  ODing  an  act  lawful  within  itself,  and  there- 
by he  commits  a  trespass  or  crime,  then  the  act 
ma^  be  deemed  one  for  which  the  master  is 
civilly  responsible;  but  if  the  act  be  in  itself 
illegal,  however  performed,  or  by  whomsoever 
done,  then  the  master  ought  not  to  be  held  lia- 
ble, unless  he  advised,  or  in  some  way  partici- 
pated in,  the  unlawful  act. 

The  court  below  charged  that  the  act  of  the 
servant,  with  all  of  the  servant's  willfulness 
and  malice,  would  be  imputed  to  appellants, 
if,  with  knowledge  of  his  misconduct,  they 
kept  him  in  their  employment;  and  so,  without 
reference  to  whether  the  act  was  within  the 
line  of  the  conductor's  duties,  or  one  illegal  in 
itself — without  reference  to  the  manner  of  its 
execution. 

If  there  were  no  other  ground  on  which  ap- 
pellants could  be  held  liable  for  actual  dam- 
ages resulting  from  the  injuries  received  by  ap- 
pellee from  Uie  battery  made  upon  him  by  the 
conductor  than  that  they  had  ratified  his  act, 
could  their  liability  be  fixed  on  that  ground, 
however  clear  their  subsequent  approval  of  his 
act  might  be  made  to  appear  ? 

"In  order  to  constitute  one  a  wrong-doer  by 
ratification  the  original  act  must  have  been 
done  in  his  interest,  or  been  intended  to  fur- 
ther some  purpose  of  his  o w n. "  Cooley ,  Torts, 
127;  Eaitem  thuntieiB,  Co,  v.  Broom,  QBxch. 
326;  Wilson  v.  Barker,  4  Bam.  &  Ad.  614; 
Wil'^on  V.  Tumman,  6  Man.  &  Gr.  241:  Broom, 
Legal  Maxims,  873;  Wood,  Master  &  Servant, 
596;  Bird  v.  Brovm,  4  Exch.  798;  SvOierland 
V.  Sutherland,  69  111.  481;  Moak,  TJnderhiU, 
Torts,  88. 

In  the  case  before  us  there  can  be  no  pre- 
tense that  the  act  of  the  servant  was  done  in 
the  interest  of  appellants,  under  any  pretense 
of  authority  from  them,  or  to  further  any  in- 
terest of  themselves  or  the  corporation  whose 
business  and  property  they  were  controlling; 
and  there  was  no  ground  on  which  to  base 
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ratification,  which  is  but  an  agreement,  express 
or  implied,  by  one  to  be  bound  by  the  act  of 
another  performed  for  him. 

If  appellants  could  not  be  held  to  have  rati- 
fied their  servant's  unauthorized,  willful  and 
malicious  act,  not  done  in  their  interest  or  for 
their  benefit  in  fact  or  pretense,  it  is  not  per> 
oeived  on  what  ground  they  can  be  held  to  be 
affected  by  the  antmut  with  which  the  servant 
committed  the  act;  and,  unless  they  could  be 
so  affected,  there  is  no  legal  ground  for  award- 
ing against  them  exemplary  damagea 

If  the  servant's  act  be.one  not  authorized  by 
the  master,  or  one  not  done  in  the  exercise  of 
a  power  foirly  arising  from  the  character  of 
his  employment,  but  be  an  act  done  for  the  use 
or  benefit  of  the  master,  then  the  master  may 
doubtless  ratify  the  act  of  the  servant  through 
which  a  tort  was  committed;  and  it  may  he 
that,  in  such  case,  the  ratification  of  the  mas- 
ter would  fix  upon  him  the  bad  motive  which 
prompted  the  servant's  act,  and  thus  impose  on 
the  master  a  liability  even  for  exemplary  dam- 
ages. It  has  been  so  held  by  courts  that  hold 
the  master  not  liable  for  exemplary  damages  in 
all  cases  in  which  the  servant  la  Bait  v.  GM- 
eago  dbN.W.KOo.^  Wis.  654. 

Such  may  be  the  effect  of  the  decisions  in 
this  State  to  which  we  have  referred,  though 
there  are  contrary  holdings.  Sutherland  v. 
Sutherland,  69  111.  481. 

Such  a  question,  however,  is  not  before  ufl» 
Relying,  as  appellee  does,  on  the  injury  in- 
fiicted  upon  him  by  the  conductor  after  he  took 
a  seat  in  the  car,  we  are  of  the  opinion,  under 
the  evidence,  that  he  shows  no  case  entitling 
him  to  exemplary  damages,  under  the  decis- 
ions heretofore  made  in  this  State,  to  which  we 
have  referred;  and  that  a  case  is  not  shown  in 
which  the  Jury  should  have  been  chareed  thai 
they  might  find  appellants  had  ratified  the  act 
of  the  conductor. 

If,  however,  the  case  were  different,  and  it 
appeared  that  the  conductor's  act  was  done  in 
the  course  of  his  employment,  giving  to  this 
every  intendment  arising  from  his  position  and 
the  nature  of  his  duties,  even  then,  it  seems  to 
us,  that  it  cannot  be  held  as  matter  of  law  that 
the  mere  retention  of  the  conductor  in  the 
same  position  after  knowledge  of  his  miscon- 
duct operates  a  ratification  of  his  willful  and 
malicious  act,  and  thus  fixes  his  evil  motive  on 
his  employer.  The  whole  doctrine  of  ex  poet 
facto  animus  as  a  basis  for  exemplary  damages 
seems  to  us  an  anomaly.  It  goes  further  than 
to  punish  for  evil  motive,  and  condemns  and 
punishes  for  evil  afterthought  imputed,  which 
the  court  below  informed  the  Jury  existed,  as 
matter  of  law,  if  the  conductor  was  retained  in 
the  service  after  knowledge  of  his  misconduct. 

There  are  cases  which  hold  that  retention  in 
service,  under  such  circumstances,  amounts  to 
ratification  of  acts  that  may  be  ratified;  but  il 
seems  to  us  that  this  is  not  necessarily  true,, 
and  that,  where  ratification  is  an  issue,  this 
should  be  left  to  the  Jury  or  court  trying  the 
cause,  under  all  the  evidence,  to  be  passed  upon 
as  any  other  fact  in  issue. 

The  charge  given  assumed  tha^  the  act  of 
the  conductor  was  such  as  might  be  ratified,, 
and  that  the  facts  recited  in  the  charge,  as  mat- 
ter of  law,  amounted  to  ratification.  We  think 
this  was  error.    This  case  does  not  call  for  it» 
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and  we  are  not  now  disposed  to  consider  what 
bearing  the  retention  of  a  servant  in  a  position 
he  has  abused  ought  to  have  in  determining  the 
liability  of  the  master  for  his  past  or  subse- 
quent acts. 

It  is  ur^ped  that  the  actual  damages  awarded 
are  excessive;  but  we  thinlc,  in  view  of  the  facts, 
this  is  not  true;  but,  for  reasons  manifest,  now 
decline  to  discuss  the  facts  bearing  on  that 
question. 

For  the  erran  mewthned  t/te  judgment  will  be 
revened,  and  the  eauee  remanded. 


MISSOURI  PAOIFIO  R  CO.,  Appt, 

«. 

William  PLATZER  et  ak 

1.  A  ndlvoad  company  is  lla»ble  fbr  Ikll- 
nre  to  exercise  modk  care  as  the  drcum- 
•tanoes  of  a  given  case  would  Indicate  to  a  pru- 
dent man  was  proper,  to  exttnguJah  a  fire  oauaed 
by  Hparks  from  its  engrine,  although  not  guilty  of 
negUgenoe  in  setting  the  fire. 

t.  Whether  doe  dllij^ei&oe  has  been  used 

in  a  given  case  by  rn  ilroad  employ^  in  extinguish- 
ing afire  is  a  querii  n  for  the  Jury. 

8.  A  charge  should  not  be  given  where  there  is 
not  sulBelent  evidence  fairly  to  raise  an  issue  of 
fact  to  which  it  relates. 

(February  28, 1880.) 

APPEAL  by  defendant  from  a  Judjnnent  of 
the  District  Court  of  Galveston  County  in 
favor  of  plaintifFs  in  an  action  to  recover  dam- 
ages resiuting  from  the  burninff  of  certain  of 
piaintifTs'  property  by  reason  of  Uie  alleged  neg- 
ligence of  defendant.    Betiereed. 

The  facts  arc  fuUy  stated  in  the  opinion. 

Meeers,  Willie,  Mott  ft  Ballinfl^r*  for 
appellant: 

The  company  was  not  liable  because  of  any 
negli^nce  on  the  part  of  its  employes  in  ex- 
tinguishing the  fire  or  in  failing  to  do  so,  unless 
it  was  an  undisputed  fact  that  the  fire  was 
started  through  negligence  on  the  part  of  the 
defendant  company;  and  this  was  not  the  case. 


2  Wood,  Railways,  §  827;  Kenney  t.  Han- 
nibal db  St,  J,  R,  Co.  70  Mo.  252-256;  BaUim^n^ 
d  0.  R.  Co.  V.  Shipley,  89  Md.  251. . 

There  was  no  evidence  showing  that  the  com- 
pany's employes  were  negligent  in  not  ex* 
tinguiahing  the  fire. 

Box  V.  Word,  65  Tex.  159;  Houston  d  T.  O. 
R.  Co.  V.  RtVfor,  63  Tex.  267;  BeUihefr  v.  Fox, 
60  Tex.  527;  Blanton  v.  Mayes,  68  Tex.  422; 
Altgelt  V.  Brister,  57  Tex.  482. 

Messrs.  A.  B.  Baetell  and  F.  Charles 
Humet  for  appellees: 

The  court  having,  in  special  charges  given  at 
appellant's  rec^uest,  instructed  the  junr,  in  ef- 
fect, that  no  liability  attached  to  appellant  un- 
less the  fire  was  set  by  its  negligence,  there  is 
no  ground  to  complain  of  the  charge  imputing 
liability  to  appellant  upon  the  hvpotbesis  of  its 
negligeiU;  failure  to  extinguish  the  fire;  since  an 
adverse  finding  on  that  issue  could  not  l)e 
reached  unless  and  until  it  was  found  that  there 
was  negligence  in  setting  the  fire. 

8  Wilson,  C.  A.  §  50;  61  Tex.  644;  1  W.  & 
W.  C.  A.  §  888;  2  Wilson,  C.  A.  §  681;  Grand 
Trunk  R.  Co.  v.  Richardson,  91  U.  8.  470,  471 
(28  L.  ed.  862);  WOb  v.  Rome,  W.  db  0.  R.  Co 
49  N.  Y.  424;  Field  v.  New  York  Cent.  R  Co^ 
82  N.  Y.  349;  Burke  v.  Louisville  db  N.  R  Co. 
7  Heisk.  458,  461-468. 

Appellant  was  liable  for  the  negligence  of  its* 
servants  in  failing  to  extinguish,  or  to  attempt 
to  extinguish,  the  fire,  even  though  there  had 
been  no  proof  of  negligence  in  setting  the  fire. 
And  if  the  charf^  complained  of  be  conceded* 
to  present  the  distinct  issue  of  negligence  «e^ 
non,  in  the  failure  to  extinguish  the  fire,  sepa- 
rate from  and  independent  of  the  question  of 
negligence  in  setting  the  fire,  still  the  charge 
was  the  law  applicable  to  the  case  made  by  the- 
evidence. 

Eenny  v.  Hannibal  A  St.  J.  Co.  68  Mo.  101,. 
102;  RolkeY.  Chicago  dt  2f.  W.  R.  Co.  26  Wis. 
58fr-540;  Eh^  v.  Chieago  db  N.  W.  R.  Co.  41 
Wis.  66,  67. 

Stayton»  Ch,  J,,  delivered  the  opinion  of 
the  court: 

This  action  was  prosecuted  by  appellees,  to* 
recover  the  value  of  erass  and  other  property 
alleged  to  have  been  destroyed  by  a  fire,  which* 
it  is  alleged  was  caused  by  sparks  and  fire  neg- 


NoTB.— Jfeflilioenos  of  railroad  company  In  setMng 

fires, 

A  railroad  company  free  from  negligence  is  not 
liable  for  damages  from  lire  kindled  by  sparks  from 
locomotives.  Newton  v.  N.  Y.  ft  N.  B.  B.  Go.  6  New 
Eng.  Kep.  Slfi,  56  Oonn.  tL 

A  railroad  company  is  not  liable  for  damages 
caused  by  the  spreading  of  afire  which  it  is  main- 
taining to  bum  dry  grass  and  weeds  on  its  right  of 
way,  in  the  performance  of  its  duty  to  prevent  an 
accumulation  thereof,  unless  it  is  guilty  of  careless- 
ness  In  setting  out  the  fire  or  guarding  It.  Atchison, 
T.  ft  &  F.  B.  Go.  V.  Dennis,  88  Kan.  4SiL 

The  statute  of  Vermont,  as  to  the  liability  of  rail- 
road companies  for  buildings  burned  by  fire  from 
an  engine,  embraces  buildings  on  the  line  of  the 
roadway,  and  buildings  injured  by  fire  spread- 
ing from  other  buildings  to  which  fire  was  first 
communicated  from  a  locomotive.  Grand  Trunk 
lU  Co.  V.  Richardson,  01  U.  S.  464  (28  L  ed.  866). 

Connecticut  Statutes  1881,  chap.  98,  81,  declaring 
that  the  person  or  corporation  injured  may  recover 
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from  a  railroad  company  damages  for  any  injury 
done  to  a  building  or  other  property  by  fire  com- 
municated by  a  locomotive  engine,  is  constitutional' 
in  its  application  to  a  railroad  whose  charter  makes- 
it  subject  to  all  general  laws  the  Legislature  may 
thereafter  pass.    Orissell  v.  Housatonic  B.  Co.  i> 
New   Eng.  Rep.  8&,  64  Conn.  447.    The  enforce- 
ment  of  Connecticut  Statutes  1881,  chap.  82,  S  1«. 
giving  a  railroad  company  an  Insurable  interest, 
in  property  along  its  route,  and  providing  that  it 
shall  be  liable  In  damages  for  injuries  to  property 
by  fire  communicated  by  a  locomotive  engine.  Is 
not  dependent  U])on  the  ability  of  the  company  to^ 
obtain  insiurance  upon  the  class  of  property  injured. 
Ibid,   The  words  **  a  building  or  other  property*^ 
embrace  fences,  growing  trees  and  herbage.   Grls* 
sell  V.  Housatonic  B.  Co.  4  New  Rng.  Rep.  86, 6ii 
Conn.  447. 

Care  and  caution  are  required  of  railroad  com-- 
panles  to  guard  against  loss  by  fire.  Knowllon  v.. 
N.  Y.  ft  N.  B.  R.  Co.  1  L.  B.  A.  628^  note,  117  Ifass.. 
606. 


See  also  4  L.  R.  A.  549. 
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llgently  pennitted  to  escape  from  one  of  appel- 
lant's locomotiyes. 

It  is  further  alleged  that  the  servants  of  ap- 
pellant negligently  faDed  to  extinguish  the  fire 
when  it  ongnated,  although  they  might  have 
done  so  hy  the  exercise  of  slight  diligence. 

The  cause  was  tried  before  a  Jury,  and  re- 
sulted in  a  verdict  for  appellees,  on  which  a 
Judgment  was  entered. 

Appellees'  land  seems  to  have  been  situated 
at  a  considerable  distance  from  the  railway. 
The  great  weight  of  the  testimony  tends  to  show 
that  the  locomotive  from  which  it  is  claimed  fire 
escaped  was  furnished  with  the  most  approved 
appliances  to  prevent  the  escape  of  fire,  and  that 
it  was  carefully  operated  by  an  experienced  and 
skillf'il  engineer  and  fireman;  but  there  was 
testimony  tending  to  show  that  fire  could  not 
have  escaped,  as  witness  testified  it  did^  had  the 
appliances  to  avoid  its  escape  been  such  as  ap- 
pellant contends  they  were. 

The  Judgment,  therefore,  cannot  be  reversed 
on  the  ground  that  it  is  not  supported  by  evi- 
dence. 

The  court  below  more  than  once  instructed 
the  jury  Uiat  appellees  were  not  entitled  to  re- 
cover, unless  the  fire  had  its  origin  in  the  neg- 
ligence of  appellant  or  its  servants. 

Two  of  the  charges  given  were  as  follows: 

"Railroads  are  authorized  and  allowed  by 
law  to  run  trains  upon  their  tracks  propelled 
by  steam  generated  by  fire,  and  they  are  au- 
thorized to  use  all  reasonable  means  which 
will  permit  them  to  carry  out  the  purposes  for 
which  they  were  created.  They  are  permitted 
to  use  fire  in  their  furnaces,  and  are  not  to  be 
restricted  in  their  operation,  or  held  to  liability 
because  sparks  of  fire  may  be  enutted  from  their 
engines.    They  are  required  to  keep  their  en- 

f;ines  in  eood  order,  and  skillfully  and  care- 
ully  handled,  and  to  use  and  keep  in  good 
order  such  appliances  as  the  experience  of  prac- 
tical railroad  men  determine  are  among  the  best 
to  prevent  the  escape  of  sparks  and  fire,  and  to 
prevent  the  accumulation  of  combustible  mate- 
rial on  their  right  of  way;  and  ihey  are  not  re- 
quired to  do  any  more.  If  no  appliances  are 
mvented  which  will  prevent  the   escape  of 

Sparks  and  fire,  and  at  the  same  time  allow  suf- 
dent  steam  to  be  generated  to  properly  propel 
their  trains,  then  they  are  only  reouired  to  use 
such  appliances  as  are  considerea  among  the 
best  bv  railroad  experts." 

"  If  the  jury  believe  from  the  evidence  that 
the  engine,  at  the  time  of  the  fire,  was  in  good 
order,  and  skillfully  handled  by  competent 
employes,  and  that  it  was  supplied  with  appli- 
ances that  are  considered  among  the  best  by 
practical  railroad  men  to  prevent  the  escape  of 
sparks  and  fire,  and  that  said  appliances  were 
in  good  order,  and  that  the  servants  and  em- 
ploy^ of  defendant  in  charge  of  the  train  did 
not  negligently  permit  the  escape  of  sparks  or 
fire  thereirom,  and  that  there  was  no  accumula- 
tion of  combustible  material  on  the  right  of 
way  in  which  the  fire  could  start,  they  will  find 
for  the  defendant,  even  though  they  may  be- 
lieve that  the  fire  was  caused  oy  sparks  from 
the  locomotiva" 

The  court,  however,  gave  the  following 
charge: 

"  11  you  believe  fh)m  the  evidence  that  fire 
from  defendant's  engines  or  appliances  caused 
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the  burning  of  p1aintiif*s  and  iutervenor's  prop- 
erty, and  that  the  employes  of  defendant  saw 
the  fire  after  its  starting;  and  if  vou  believe 
from  the  evidence  that  they  could  have  ex- 
tinguished it  by  diligence;  and  if  you  believe 
that  they  were  guilty  of  negligence  in  not  ex- 
tinguishing it, — then  such  negligence  of  the 
employ^  would  be  imputed  to  the  defendant 
company,  and  make  it  liable  for  damages." 

It  is  contended  that  it  was  error  to  give  this 
charge,  and  the  proposition  is  made  that  "The 
company  was  not  liable  because  of  any  neg- 
ligence on  the  part  of  its  employes  in  extin- 
guishing the  fire,  or  in  failing  to  do  so,  unless 
ft  was  an  undisputed  fact  that  the  fire  was  started 
through  negligence  on  the  part  of  the  defend- 
ant company. 

If  the  fire  had  its  origin  in  the  negli^nce  of 
appellant,  it  would  be  liable  whether  its  serv- 
ants make  effort,  however  strenuous,  after- 
wards to  extinguish  it. 

There  is  some  conflict  of  authority  as  to 
whether  it  is  negligence  in  a  railway  company 
to  omit  the  extinguishment  of  a  fire,  having  its 
origin  in  the  careful  prosecution  of  its  busi- 
ness. 

In  Kenney  v.  Hannibal  Railroad  Company,  03 
Mo.  99,  it  was  held  that,  if  a  railway  com- 
pany's servants  saw  a  fire,  and  by  the  exercise 
of  reasonable  care  might  have  extinguished  it, 
their  failure  to  do  so  would  render  the  com- 
pany liable,  notwithstanding  the  fire  had  its 
origin  in  the  careful  management  of  the  busi- 
ness of  the  company.  The  same  case  again 
coming  before  that  court,  the  former  decOion 
was  pronounced  obiter,  and  a  different  rule  es- 
tablished.   70  Mo.  256. 

In  disposing  of  the  question  the  court  said: 
"We  hold  that  the  companv  is  not  liable  be- 
cause its  servants  neglected  to  extinguish  the 
fire  when  they  discovered  it  on  the  track.  It 
was  their  duty  as  citizens  to  prevent  the  spread 
of  the  fire,  and  by  their  conduct  on  the  occa- 
sion, as  testified  to  by  one  of  their  number, 
they  manifested  a  cruel  and  brutal  indifference 
to  the  destruction  of  a  neighbor's  property;  but 
it  was  not  in  the  line  of  their  emplovment,  and 
was  no  more  their  duty  to  extinguish  the  fire 
than  that  of  any- other  person  who  saw  it  .  .  . 
If  not  liable  for  the  ongin  of  the  fire,  he  (the 
master)  cannot  be  held  so  on  account  of  the 
neglect  of  a  social  duty  by  persons  in  his  em- 
ployment, in  a  business  not  connected  with  the 
origin  of  the  fire,  or  imposing  any  duty  to  ex- 
tinguish it  in  addition  to  that  which  every  citi- 
zen owes  to  society." 

It  may  be  that  the  inquiry  in  such  a  case  is  not, 
what  was  within  the  fine  of  the  servant's  em- 
ployment, but  what  was  within  the  line  of 
the  master's  duty,  and  what  was  it  under  obli- 
gation to  make  within  the  line  of  the  servant's 
employ n^ent.  To  assume  that  a  railway  com- 
pany is  not  liable  for  the  origin  of  a  fire  caused 
by  sparks  from  a  locomotive  having  the  most 
approved  appliances  to  prevent  the  escape  of 
fire,  controlled  by  most  careful  and  competent 
men,  and  on  a  right  of  way  free  from  combus- 
tible material,  is  to  assume,  as  matter  of  huv. 
that  negligence  cannot  coexist  with  tljose 
things;  tliat  a  railway  companv  that  has  in  so 
far  used  due  care  has  dischar^ea  its  whole  daty, 
and  is  under  no  further  obligation  to  do  more 
for  the  protection  of  property,  along  its  line  or 
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near  to  it,  from  fire  that  may  escape  from  its 
engiDea,  although  this  might  be  done  by  the 
ezerdae  of  but  little  more  care. 

The  Court  of  Appeals  of  Maryland  seems  to 
have  held  that  the  exercise  of  the  care  specified 
in  the  t^co  charges  first  above  quoted  would 
absolutely  relieve  a  railway  company  from  lia- 
bUity  for  an  in jur^r  resulting  from  the  escape  of 
fire  from  an  engine,  and  that  no  obligation 
whatever  rested  upon  a  railway  company  to  ex- 
tinguish a  fire  caused  by  the  escape  of  sparks 
from  a  locomotive  operated  under  such  condi- 
tions. Baltimore  dt  0,  R,  Oo,  v.  Shipley,  88 
Md.  254 

The  cases  to  which  we  have  referred  were 
probably  cases  in  which  the  owners  of  the  land 
on  which  the  fire  occurred  had  been  compen- 
sated for  the  right  of  way  through  condemna- 
tion proceedings  or  otherwise,  into  which  had 
entered  the  item  of  increased  risk  of  fire  from 
the  construction  and  operation  of  the  railroad 
in  a  careful  manner. 

In  some  of  the  States  this  item  of  increased 
risk  is  taken  into  consideration  in  ascertaining 
the  damages  in  condemnation  proceedings;  ana 
this  has  sometimes  been  given  as  a  reason  why 
the  exercise  of  the  care  stated  in  the  two 
charges  before  referred  to  should  relieve  a  rail- 
way company  from  further  duty  to  provide 
against  injuries  resulting  from  fires  caused  in 
tiie  conduct  of  their  busmess. 

It  would  seem,  even  in  such  cases,  in  the  ab- 
sence of  some  settled  rule  of  law  prescribing 
the  specific  acts  of  care  incumbent  on  a  railway 
companj,  and  with  reference  to  which  con- 
demnation or  other  proceeding  to  acauire 
right  of  way  may  be  presumed  to  have  been 
conducted,  that  the  true  rule  would  be  that  a 
railway  company  would  be  liable  for  an  in- 
Jury  from  fire  resulting  from  the  failure  of  the 
company  to  use  due  care  under  the  circum- 
stances of  a  nven  case;  for  while  *The  com- 
pany has  paid  for  its  right  of  way,  and  for  all 
the  inconveniences  which  were  likely  to  result 
from  the  construction  and  use  of  its  road,  yet 
this  does  not  cover  all  sorts  of  damage  .  .  . 
and  it  cannot  cover  damages  arising  from  neg- 
ligence; for  the  law  never  auticipates  this  in  as- 
sessing damages,  and  it  never  allows  people  to 
purchase  a  general  immunity  for  carelessness." 
Buyett  V.  Btila.  d;R,  It  Co.  23  Pa.  374. 

In  some  of  the  States  it  is  held  to  be  the  duty 
of  a  railway  to  extinguish  a  fire,*  having  its  or- 
igin in  the  conduct  of  the  company's  business, 
if  this  can  be  done  by  the  exercise  of  ordinary 
care;  and  the  inquiry  as  to  whether  this  duty 
arises  in  all  cases,  or  only  in  cases  in  which  the 
fire  originated  through  the  company's  negli- 
gence, seems  not  to  have  been  deemed  impor- 
tant. Rolke  V.  Chicago  db  N,  W.  E.  Co.  26 
Wis.  638;  Erd  v.  Chicago  db  N.  W.  R,  Co.  41 
Wis.  66:  Base  v.  Chicago,  B,  &  Q.  R.  Co.  28 
ID.  9. 

If  the  injury  from  fire  escaping  from  a  loco- 
motive be  unavoidable,  the  business  of  operat- 
ing them  being  lawful,  no  damages  can  be  re- 
covered for  a  toss  thus  accruing  unless  this  gen- 
eral rule  be  controlled  by  some  constituiioual 
provision;  but  if  the  fire  have  its  origin  in  the 
negligence  of  the  company,  or  without  negli- 
gence, but  in  the  conduct  of  its  business,  then 
we  do  not  see  that  it  would  not  be  the  duty  of 
the  company,  in  the  one  case  as  much  as  in  the 
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other,  to  use  proper  care  to  prevent  Injury  to 
others. 

The  rule  that  a  railway  company  owes  no 
duty  looking  to  the  safety  of  property  of  per 
sons  situatea  on  or  near  to  its  line,  other  tnan 
to  use  a  high  degree  of  care  to  prevent  the 
kindling  of  fires  through  the  escape  of  fire  from 
their  engines,  seems  to  us  a  narrow  rule.  The 
business  is  conducted  for  the  benefit  of  the 
company,  and  is  of  great  advantage  to  the  pub- 
lic; but  there  is  no  hardship  in  requiring  them, 
not  only  to  use  a  high  degree  of  care  to  prevent 
the  kindling  of  fires,  but  to  extinguish  them 
when  they  have  their  origin  in  the  conduct  of 
the  company's  business,  u  this  can  be  done  by 
the  exercise  of  ordinary  care. 

Every  person  has  the  right  to  kindle  a  fire  on 
his  own  land,  for  any  lawful  purpose,  and,  if 
he  uses  reasonable  care  to  prevent  its  spreading 
and  doing  injury  to  the  property  of  others,  no 
just  cause  of  complaint  can  arise;  yet,  although 
"The  time  may  be  suitable  and  the  manner 
prudent,  if  he  is  guilty  of  negligence  in  taking 
care  of  it,  and  it  spreads  and  injures  the  prop- 
erty of  another  in  consequence  of  such  negli- 
gence, he  is  liable  in  damages  for  the  injury 
done.  The  ^t  of  the  action  is  negligence* 
and  if  that  exists  in  either  of  these  particulars, 
and  injury  is  done  in  consequence  thereof,  the 
liability  attaches;  and  it  is  immaterial  whether 
the  proof  establishes  gross  negligence,  or  only 
a  want  of  ordinary  care  on  the  part  of  the  de- 
fendant. Baehelder  v.  Heagan,  18  Maine,  32; 
Barnard  v.  Poor,  21  Pick.  880;  TourUlloi  v. 
Rosebrook,  11  Met.  462;"  Hewey  v.  Nourse,  54 
Maine,  259;  Higgine  v.  Dewey,  107  Mass.  494. 

If  one  who  had  kindled  a  fire  on  his  own 
land  should  see  it  spreading,  under  the  influ- 
ence of  a  strong  and  unexpected  wind,  without 
which  it  would  not  have  spread,  should  then 
use  every  possible  effort  to  extinguish  it  before 
it  reached  the  line  of  his  own  land,  but  be  un- 
able to  do  so,  could  he  there  cease  his  efforts, 
and  be  heard  to  say  that  he  had  discharged  the 
entire  duty  cast  upon  him  by  law  and  the 
clearest  principles  of  right,  and  was  not  liable 
for  the  destruction  of  his  neighbor's  house  or 
bam  by  the  fire  of  his  own  kindling,  if  it  ap- 
peared that  by  ordinary  diligence  he  could 
have  arrested  the  fire  soon  after  it  had  crossed 
his  own  line,  and  before  it  seriously  injured  his 
neighbor? 

We  think  not;  for,  having  put  in  motion  the 
destructive  element,  nothing  short  of  the  exer- 
cise of  due  care  to  prevent  injury  from  it  ought 
to  relieve  him  from  responsibility.  He  could 
not  be  heard  to  say  that  the  limit  of  his  obliga- 
tion was  fixed  by  and  as  narrow  as  the  bound- 
aries of  his  land.  A  failure  under  such  cir- 
cumstances to  follow  the  fire  across  the  line  be- 
tween him  and  his  neighbor,  and  to  extinguish 
it  when  he  could,  coulu  not  be  said  to  be  only 
the  neglect  of  a  social  duty. 

If  this  be  true  as  to  an  individual,  who  in  the 
exercise  of  the  highest  care  has  kindled  a  fire 
on  his  own  land  for  a  lawful  purpose,  and  who 
has  no  suspicion  that  thereby  his  neighbor's 
property  is  imperiled,  what  must  be  tiie  rule 
with  a  railway  company,  claiming  as  all  do, 
that  the  business  it  is  conducting  is  necessarily, 
when  conducted  with  the  utmost  care,  attended 
with  danger  to  property  along  its  line? 

The  very  ground  work  on  which  the  two 
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charges  given  by  the  court,  and  together  be- 
fore quoted,  stand,  is  that,  to  conduct  the  busi- 
ness of  such  companies  successfully,  they  must 
use  fire  in  engines  from  which,  with  the  use  of  ' 
the  highest  care,  fire  will  sometimes  escape, 
and  property  through  this  be  destroyed. 

The  cases  show  that  it  is  not  important 
whether  the  origin  of  a  fire  be  in  negligence, 
and  that  liability  exists  on  the  ground  that  the 
failure  to  use  proper  care  to  prevent  the  spread 
of  Arc  lawfully  kindled  is  negligence  as  clearly 
as  is  an  originally  unlawful  kindling  from 
which  iniury  to  another  results.  The  kindling 
of  a  fire  by  the  escape  of  sparks  or  ooals  from 
an  engine,  when  the  utmost  care  has  been  used 
to  prevent  their  escape,  and  to  prevent  their 
kindling  when  they  do  escape,  whether  the  fire 
arose  on  the  company's  right  of  way,  or  on  con- 
tiguous lands,  cannot  be  more  lawful,  or  the 
obligation  to  extinguish  less,  than  it  is  when 
done  by  an  individual  on  bis  own  land;  and  it 
cannot  be  said,  without  doing  violence  to  rea- 
son and  right,  that  as  high  an  obligation  does 
not  rest  on  a  railway  company  to  extinguish  a 
fire,  when  kindled  under  such  circumstances, 
as  rests  on  the  owner  of  land  when  fire  lawful- 
ly kindled  b]^  him  spreads.  The  kindling  in 
the  one  case  is  absolutely  lawful,  while  in  the 
other  it  is  lawful  by  permission,  if  due  care 
be  used  to  control  it,  on  the  theory  that  engines 
on  railways  cannot  be  operated  succesraully 
without  some  danger  of  scattering  fire. 

Without  entering  into  any  discussion  as  to 
the  degree  of  care  a  railway  company  should 
use  to  extinguish  a  fire  caused  by  the  escape  of 
fire  from  its  engine,  we  feel  constrained  to  hold 
that  the  duty  does  exist,  however  careful  such 
companies  may  be  to  prevent  the  escape  of  fire 
from  their  engines,  and  that  the  failure  to  ex- 
ercise such  care  as  the  circumstances  of  a  given 
case  would  indicate  to  a  prudent  man  was 
proper  will  give  cause  of  action  for  an  injury 
resulting. 

Some  of  the  courts  to  whose  decisions  we 
have  referred  have  held  that  specific  acts  of 
diligence . were  or  were  not  required;  but  we 
are  of  the  opinion  that  whether  due  diligence 
has  been  used  in  a  given  case  is  a  question  of 
fact  to  be  passed  upon  bv  the  court  or  jury 
trying  a  cause,  when  t&ere  is  evidence  on 
which  such  an  issue  fairly  arises.  We  are  of 
opinion,  however,  looking  to  the  evidence, that 
the  charge  would  have  authorized  a  verdict  in 
favor  of  appellees,  for  the  failure  of  appellant's 
servants  to  do  what,  under  the  evidence,  there 
is  no  reason  to  believe  they  could  have  done. 

The  charge  was  evidently  drawn  with  refer- 
ence to  the  position  of  employes  of  appellant  to 
the  fire  at  the  time  it  commenced,  and  not 
with  reference  to  the  general  duty  of  appellant; 
and  the  appellee,  with  a  knowledge  of  their 
position,  and  of  the  surroundings  which  tended 
to  spread  the  fire  rapidly,  which  he  obtained 
from  the  other  testimony,  was  evidently  of 
opinion  that  the  employes  could  not  nave 
averted  the  spread  of  the  fire;  and  such  was 
the  general  tenor  of  the  testimony.  A  charge 
should  not  be  given  where  there  is  not  suffi- 
cient evidence  fairly  to  raise  an  issue  of  fact  to 
which  it  relates;  for  the  giving  of  a  charge, 
under  such  circumstances,  induces  a  jury  to, 
believe  that  in  the  opinion  of  the  court  there  is 
such  evidence. 
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It  may  be  that  the  finding  of  the  jury  woukl 
have  been  the  same  had  the  charge  complained 
of  not  been  given;  but  this  we  cannot  know, 
and  because  the  court  gave  it,  thejudyment  wUl 
be  reversed  and  the  cause  remanded. 

Motion  for  rehearing  overruled. 


BELL  et  al,  AppU,^ 

INDIAN  LIVE  STOCK  CO. 

(.-..Tex. ) 

LAn  ezemptloift  of  *'earreiit  vra^es  for 

personal  service"  from  gamishmeat  applies  to 
nonresidentB  of  the  State  as  well  as  to  resideniB. 

2.  A  balaaoe  of  $flES4JK)  due  to  a  man  who  liaa 
been  emplojred  for  about  eigbteen  months  at  a 
salary  of  S^BOO  per  month,  and  which  has  beea 
voluntarily  left  by  him  in  the  hands  of  his  em- 
ployer, is  not  *'  current  wa^res,'*  so  aa  to  be  ex* 
empt  from  irarnishment. 

(March  19. 1880.) 

APPEAL  b^  plaintiffs  from  a  Judgment  of 
the  Distnct  Court  of  Cooke  County  in 
favor  of  the  garnishee  in  an  action  against  an 
employ^  in  which  the  employer  was  garnished. 
Betereed, 

(Commissioners'  decision.) 

The  facts  are  sufficiently  stated  in  the  opin- 
ion of  the  commissioners. 

Mewn,  Davis  ft  Oamett  for  appellants. 

Mr,  G.  C.  Potter,  for  appellee: 

The  law  exempting  current  wages  is  not 
limited  to  citizens  of  Texas,  but  applies  alike 
to  all  persons  within  the  jurisdiction  of  our 
courts. 

Const  Texas,  art  16,  §  28;  Rev.  Stat.  an. 
218;  Ccltfbe  v.  OdUfTMn^  14  Tex.  597,  6V8:  Afin- 
eral  Point  B.  Co.  v.  Barron,  88  Dl.  866:  8 
Wade,  Attachment,  §  878;  14th  Amend.  Const. 
U.  S. 

Wages  due  an  employe  for  personal  labor 
which  accumulate  in  the  hands  of  an  employer 
are  current  wages  while  the  relation  of  em- 
ployer and  empToy6  exists,  and  as  such  are  not 
su^ect  to  garnishment. 

Broion  V.  Hebard,  20  Wis.  826;  Kuntz  v. 
Kinney,  88  Wis.  610;  Freeman,  Executions, 
§284 

Acker,  Ch.  J,,  delivered  the  following  opin- 
ion: 

J.  P.  Addington  was  indebted  to  appellants, 
for  which  they  brought  suit  and  garnished 
appellee.  The  firarnishee  answered  tbaf  Ad- 
dington  was  in  iU  employ  as  its  manager  for 
the  compensation  of  $200  per  month;  that  he 
was  a  nonresident;  that  there  was  to  bts  credit 
on  the  books  of  appellee  the  sum  of  $624,  due 
to  him  as  current  wages  for  personal  service; 
and  that  the  money  was  not  subject  to  garnish- 
ment under  the  laws  of  this  State. 

Appellants  controverted  the  answer  upon  the 
followin|^  grouuds:  (1)  that  Addington,  being 
a  nonresident,  was  not  entitled  to  the  benefita 
of  the  laws  of  this  State  which  exempt  from 
garnishment  current  wages  for  personal  service; 
(2)  that  the  (624  in  the  hands  of  the  garnishee 
to  the  credit  of  Addington  were  not  current 
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wages  for  personal  service  within  the  meanins 
of  our  Constitution  and  statutes.  The  trial 
court  held  the  money  exempt,  and  discharged 
the  garnishee  on  his  answer. 

It  was  proven  on  the  trial  that  Addington 
owned  $150,000  of  the  stock  of  appellee  com- 
pany, which  was  pledged  for  its  full  value. 

llie  two  questions  mvolved  in  the  case  are 
properly  presented  here  for  our  determination: 

1.  Are  current  wages  due  to  a  nonresident 
for  personal  service  subject  to  garnishment  in 
this  State? 

2.  Is  the  sum  of  $824  due  by  a  corporation 
to  one  of  its  stockholders,  on  a  contract  to  pay 
the  stockholder  $200  per  month  for  his  services 
as  manager  of  the  company,  "  current  wages 
for  personal  service"  withm  the  meaning  of 
the  Constitution  and  laws  of  this  State? 

The  Constitution  (art.  16,  §  28)  provides  that 
"  No  current  wages  for  personal  service  shall 
ever  be  subject  to  garnish ment "  Substantially 
the  same  language  is  found  in  article  218  of 
our  Revised  Statutes,  and  it  is  there  provided 
that  "  Where  it  appears  upon  the  trial  that  the 
garnishee  is  indebted  to  the  defendant  for  such 
current  wages,  the  garnishee  shall  nevertheless 
be  discharged  as  to  such  indebtedness." 

Clause  16,  article  2335,  Rev.  Stat.,  which 
article  enumerates  the  articles  of  personal  prop- 
erty exempt  from  forced  sale,  is  as  follows: 
"  d6.)  All  current  wa^  for  personal  services." 

The  foregoing  are  toe  only  provisions  of  our 
laws,  organic  or  statutory,  bearing  upon  the 
questions  in  Uiis  case.  It  will  be  o&erved  that 
none  of  these,  in  terms  or  by  necessary  impli- 
cation, are  limited  in  their  application  to  citi- 
zens or  residents  of  this  State.  Such  provisions 
affect  the  remedy  merely,  and  it  seems  reason- 
able to  us  that  the  law  of  the  forum  should 
in  determining  the  rights  of  the  parties. 
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e  are  to  interpret  these  provisions  of  our  laws 
in  accordance  with  the  obvious  intent  of  those 
wbo  enacted  them,  and  that  intent  is  to  be 
arrived  at  by  giving  to  the  language  employed 
its  ordinary  significance. 

We  are  to  declare  what  the  law  is,  without 
expanding  or  contracting  its  purview.  The 
Constitution  declares  that  no  current  wages  for 
personal  service  shall  ever  be  subject  to  gar- 
nishment, and  the  statute  reiterates  this  dma- 
ration. 

We  discover  nothing  In  the  context  of  the 
language  used  to  support  the  view  contended 
for  by  appellants,  that  these  provisions  of  our 
laws  were  designed  for  the  benefit  and  protec- 
tion of  residents  of  this  State  only.  It  seems 
to  us  that  the  context  and  the  language  used 
tend  very  strongly  to  support  the  converse  of 
the  proposition  insisted  upon  by  appellants. 

Article  188  of  the  Revised  Statutes  author- 
izes the  issuance  of  the  writ  of  garnishment 
when  an  original  attachment  has  been  sued  out, 
and  article  152  authorizes  the  writ  of  attach- 
ment to  issue  upon  the  ground  that  the  defend- 
ant is  a'nonresident. 

The  Exemption  Laws  in  force  prior  to  the 
adoption  of  the  present  Constitution  expressly 
limited  their  application  to  citizens  or  residents 
of  this  State.  The  convention  that  framed  the 
present  Constitution,  and  the  Legislature  that 
enacted  the  present  Exemption  Laws,  must 
have  had  some  purpose  in  omitting  the  limita- 
tion contained  in  the  previous  laws,  and  we  are 
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unable  to  conceive  any  reason  for  the  change 
other  than  the  design  that  the  benefits  of  these 
laws  should  inure  to  nonresidents  as  well  as  to 
the  citizens  of  our  State. 

We  do  not  consider  it  necessary  to  discuss 
the  effect  which  the  adoption  of  the  14th 
Amendment  to  the  Constitution  of  the  United 
States  had  wiUi  reference  to  state  statutes  dis- 
criminating in  favor  of  its  own  citizens  and 
against  •citizens  of  other  States.  The  laws  of 
several  of  the  American  States  contain  pro- 
visions similar  in  some  respects  to  these  pro- 
visions of  our  lawsw  In  the  absence  of  adjudi- 
cations by  our  own  courts,  we  look  for  author- 
ity to  the  decisions  of  those  States  where  like 
questions  have  been  determined. 

In  the  case  of  Mineral  FotrU  Railroad  Com' 
pany  v.  Barron,  88  Dl.  866,  the  defendant  in 
the  ori^al  action,  whose  wages  were  gar- 
nished in  the  State  of  Illinois,  was  a  resident 
of  the  State  of  Wisconsin,  and  claimed  the 
benefits  of  the  following  statute:  *'  The  wages 
and  services  of  a  defendant,  being  the  head  of 
a  family  and  residing  with  the  same,  to  an 
amount  not  exceeding  $26,  shall  be  exempt 
from  garnishment."  It  was  held  that  the  non- 
resident was  entitled  to  the  exemption. 

In  the  case  of  Lowe  v.  Btringnam,  14  Wis. 
226,  the  debtor  being  a  nonresident,  tempora- 
rily in  that  State,  in  delivering  the  opinion  of 
the  court  Judge  Paine  uses  the  following  lan- 
guage: 

"We  think  also  there  was  no  error  in  the 
instructions  of  the  circuit  court  in  respect  to 
the  plaintiff's  ri^t  to  the  benefit  of  the  Ex- 
emption Law.  The  statute  makes  no  discrim- 
ination between  temporary  and  permanent  resi- 
dents, nor  does  it  purport  to  confine  its  privi- 
leges to  residents  at  all.  It  exempts  certain 
articles  of  the  debtor  and  his  family.  And  we 
think  it  would  be  entirely  inconsistent  with  the 
beneficent  intentions  of  the  statute,  as  well  as 
with  the  dignity  of  a  sovereign  State,  to  say 
that  the  temporary  sojourner,  or  even  the 
stranger  within  our  gates,  was  not  entitled  to 
itsprotection." 

In  the  case  of  Bproul  v.  MeCoy,  26  Ohio  St. 
577,  the  court  sajrs:  "  The  exemptions  from 
execution  or  sale  allowed  to  '  every  person  who 
has  a  family,'  under  the  provisions  of  the  Act 
of  April  16,  1878,  may  be  claimed  by  any 
debtor  against  whom  an  action  is  prosecuted  in 
the  courts  of  this  State,  whether  such  debtor 
be  or  be  not  a  resident  of  this  State." 

In  some  of  the  States  the  benefits  of  the 
statutes  exempting  personal  property  and  wages 
from  liability  to  seizure  for  payment  of  debts 
are  expressly  limited  to  residents  of  the  respect- 
ive States,  and  the  decisions  made  under  such 
statutes  of  course  conform  to  them. 

The  statute  under  which  the  decision  in 
Lowe  V.  Strinffham,  14  Wis.  225,  iupra,  was 
rendered  was  amended  in  1861  so  as  to  limit 
the  benefits  of  the  statute  to  '*  married  persons, 
or  persons  who  have  to  provide  for  the  entire 
support  of  a  family,  in  the  State  of  Wiscon- 
sin.** 

The  case  of  Commercial  National  Bank  v. 
Chicago  Railway  Com^nv,  45  Wis.  172,  cited 
by  appellants,  was  decided  under  this  amended 
statute. 

Our  attention  has  been  called  to  but  one  case 
in  which  it  seems  to  have  been  held,  in  the  ab- 
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fence  of  statatory  Umhation,  that  the  ezemp- 
tioD  of  personal  property  does  not  apply  in 
favor  of  nonresidents  of  the  State  where  the 
property  is  sought  to  be  subjected,  and  that  is 
the  case  of  Binekin$  v.  Pearee,  11  Hump.  45 
(deeded  in  1850).  The  opinion  does  not  recite 
the  statute  under  which  the  decision  was  made, 
but  we  infer  from  the  argument  used  in  the 
opinion  that  the  statute  contained  no  limita- 
tions, but,  like  the  provisions  of  ou^  laws, 
granted  the  exemption  in  general  terms  to  all 
persons.  That  decision  was  placed  principally 
upon  the  ground  that  such  statutes  are  designed 
to  protect  the  State  against  pauperism,  and  to 
prevent  indigent  persons  from  beine  deprived 
of  all  means  of  subsistence  whereby  they  would 
become  charges  upon  the  poor  fund. 

We  consider  the  reasoning  in  that  opinion 
unsound  and  somewhat  fallacious.  We  can- 
not consent  to  attribute  the  enactment  of  such 
laws  to  a  purpose  so  sordid  and  inhuman. 
We  prefer  to  attribute  such  le^lation  to  the 
more  humane  and  philanthropic  purpose  of 
protecting  to  the  employ^  his  current  earning 
to  meet  and  defray  the  current  expenses  of  his 
livinff,  that  he  may  enjoy  a  credit  to  the  extent 
of  his  current  earnings,  and  not  be  forced  into 
a  condition  of  abject  dependence  and  want 

We  are  constrained  to  hold,  with  the  weight 
of  authority,  as  well  as  the  established  rules  of 
construction,  that  current  wages  due  to  a  non- 
resident for  personal  service  are  not  subject  to 
garnishment  in  this  State. 

We  have  had  more  than  ordinary  difficulty 
in  our  investigation  and  decision  of  the  second 
question  involved  in  this  case.  In  most  of  the 
States  where  laws  of  like  character  have  been 
enacted,  the  exemption  is  given  for  a  stated 
amount  of  "  wages,"  or  for  the  "  earnings  "  for 
a  given  lensth  of  time  preceding  the  service  of 
the  writ.  In  all  of  the  States,  we  believe,  the 
protected  wages  or  earnings  must  be  the  pro- 
ceeds of  or  compensation  for  personal  service. 
With  us,  the  protected  fund  must  be  not  only 
"wages  for  personal  service,"  but  must  lie 
also  *' current  wages."  It  is  evident  that  it 
was  not  intended  that  all  wages  for  personal 
service  should  be  exempt,  but  only  such  as  are 
current 

Webster  defines  "current"  to  mean  "run- 
ning or  moving  rapidly;  now  passing  or  pres- 
ent m  its  progress,  as,  a  current  month  or  year." 

Bouvier  says  the  word  "  current "  is  "  a  term 
used  to  express  present  time,  current  month, 
etc."  "Wages"  are  the  compensation  given 
to  a  hired  person  for  service,  and  the  same  is 
true  of  "  salary." 

The  words  seem  to  be  synonymous,  con- 
vertible terms,  though  we  believe  that  use  and 
general  acceptation  have  given  to  tbe  word 
"salarv"  a  significance  somewhat  different 
from  the  word  "  wages"  in  this:  that  the  for- 
mer is  understood  to  relate  to  position  or  office, 
to  be  the  compensation  given  for  official  or 
other  service,  as  dlstinguisned  from  "  wages," 
the  compensation  for  labor. 

It  is  of  little  or  no  importance,  however,  in 
determining  tbe  question  now  being  discussed, 
whether  the  distinction  here  suggested  be  rec- 
ognized or  not.  We  have  to  deal  with  the 
pnrase  "  current  wages,"  without  other  limita- 
tion as  to  time  or  amount,  and  we  think 
the  exemption  would  apply  without  regard  to 
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whether  the  compensation  be  called  '*  wages  " 
or  "salary." 

Counsel  for  appdlants  argue  witti  much 
force  and  persuasive  earnestness  that  this  ex- 
emption was  provided  for  the  bendlt  of  such 
employes  as  require  thehr  wages  as  thc^  are 
eamea  to  defray  the  expenses  of  their  living, 
and  not  for  the  protection  of  persons  who  re- 
ceive for  their  services  $200  per  month,  and 
whose  drcumstanoes  are  such  that  they  are 
able  to  leave  their  earnings  in  the  hands  of  their 
employer  until  the  wages  for  more  than  three 
months  have  accumulated  to  their  credit 

It  appears  that  Addington  was  employed  by 
the  garnishee  "at  a  monthly  salary  of  $300 
per  month; "  that  he  had  been  so  employed  for 
about  eighteen  months,  and  had  drawn  on  his 
employer  for  money  as  he  needed  it;  that  on 
the  first  day  of  April,  1886,  he  requested  to 
know  how  his  wages  account  stood,  and  there 
was  found  to  be  due  him  the  sum  of  $624.50. 

While  we  think  it  clear  that  the  money  in 
the  hands  of  the  garnishee  was  due  to  Adding- 
ton as  wages  for  personal  service  within  the 
meaning  of  that  phrase  as  used  in  our  Consti- 
tution and  statutes,  we  are  also  of  opinion  that 
the  money  had  ceased  to  be  current  wa^, 
and  that  it  was  subject  to  the  writ  of  samish- 
ment  The  wages  were  payable  mon&ly  and 
were  exempt  for  the  month  current  at  the  time 
of  the  service  of  the  writ,  but  the  exemption 
ceased  to  apply  when  the  wages  became  past 
due. 

Cases  may  arise,  however,  in  which  a  party 
would  not  he  entitled  to  the  benefit  of  the  wnt 
of  garnishment  sued  out  after  the  wages  be- 
came due. 

It  appears  that  the  wages  were  voluntarily 
left  by  Addington  in  the  hands  of  the  gar- 
nishee, and  were  past  due.  As  there  is  no  con- 
troversy about  the  facts,  we  are  of  opinion  that 
the  Judgment  of  tlie  court  below  should  be  re- 
versed, and  Judgment  rendered  here  in  favor 
of  appellants  for  $624.60,  with  interest  from 
May  1,  18ti6,  the  date  of  the  Judgment  below. 

Stay  ton,  Ch.  J.: 

Report  of  Commission  of  Appeals  examined, 
their  opinion  adopted.  Judgment  reversed,  and 
rendered  far  appellants. 


TEXAS  COURT  OP  APPEALS. 


Alexander  ANDERSON  et  al,.  Impleaded, 

etc.,  Appis., 

V, 

STATE  OF  TEXAS. 

( Tex.  App ) 

1.  Brakemen  on  a  railway  train  are  not 
guOtj  of  nes^lifl^ent  homicide  '"in  the  per- 

KofTE.— Criminal  neoLiQtnce  dejIiMdt 

OrtmiDal  negrllgenoe  is  the  omission  to  do  some- 
thJner  which  a  reasonable  and  prudent  man  would 
do,  or  the  dolnff  of  something  which  such  a  man 
would  not  do  under  the  ciicnmstanoes  surround- 
ing each  particular  case,  or  it  is  the  want  of  such 
care  as  a  man  of  ordinary  prudence  would  use  un- 
der similar  circumstances.  People  v.  Buddensieck, 
24  N.  Y.  Week.  Dig.  82;  8  Crlm.  Law  Maff.  p.  8Ga 

It  is  an  unlawful  act  done  carelessly  or  negli- 
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fomuiDoe  of  a  lawful  act,**  under  Texas  Penal 
Oode,  art  579,  if,  while  on  the  engine  in  motion 
*Jiej  omit  to  stop  iter  to  signal  the  engineer  to 
■top  it  after  eeeing  a  ohild  on  the  track,  and  in 
oonaequenoe  of  their  failure  to  act  the  child  is 
killed  by  the  train.  It  is  the  exclusive  duty  of 
the  engineer  and  fireman  to  look  out  for  obstruc- 
Uoos  and  give  signals  of  danger,  and  the  brake- 
men  have  no  legal  duty  in  the  premises. 

S.  A  person  who  is  in  tket  a  principal  in 

an  oflTense,  and  is  in  reality,  but  under  another 
name,  charged  as  such  in  the  indictment,  is  in- 
competent to  testify  in  behalf  of  the  other  de- 
fendants, under  Texas  CJode  Criminal  Procedure, 
art.  Tin,  forbidding  principals,  aooompUoes,  eta, 
to  testify  for  each  other. 

(T^bruary  2, 1889.) 

APPEAL  by  defendants  Anderson  and 
Woods,  from  a  Judgment  of  the  District 
Court  of  Polk  County  convicting  them  upon  an 
indictment  for  negligent  homicide.  B^erMd, 
This  was  an  indictment  under  Texas  Penal 
Code,  art.  579,  which  provideB  that  ''If  any 
person  in  the  performance  of  a  lawful  act 
shall,  by  negligence  and  carelessness,  cause  the 
death  of  another,  he  is  guilty  of  negligent 
homicide  of  the  ilrst  degree."  It  was  against 
O.  Torgerson,  engineer,  J.  A.  DeCogne.  fire- 
man, and  Alexander  Anderson  and  Joe  Woods, 
brakemen  on  an  engine  belonging  to  the 
Ilouston  East  <&  West  Texas  I&ilroad,  and 

gently,  or  a  lawful  act  done  without  due  caution  or  | 
circumspection.   1  Whart  Crim.  Law,  8th  ed.  1 126; 
1  Bishop,  Crim.  Law,  6th  ed.  1 813;  Studstill  v.  State, 
76a.  13. 

The  negligence  which  will  render  a  person  crim- 
inally liable  for  injury  caused  thereby  must  be 
gross  negligence.  Beg.  v.  Lowe,  3  Gar.  A  K.  128,  4 
Cox,  C.  C.  449;  0  Crim.  Law  Mag.  p.  15& 

G  roBB  carelessness  is  criminal  even  if  the  act  done 
Is  lawful  Cool  v.  Bodes,  6  B.  Mon.  174;  Ann  v. 
State,  11  Humph.  IfiO;  U.S.  v.  Freeman,  4  Mason,  606w 

General  Statutes,  chop.  251, 1 14,  does  not  nu^  a 
distinction  between  negligence  and  gross  negli- 
gence, and  does  not  require  lees  than  reasonable 
care  in  railroad  proprietors,  nor  more  than  reason- 
Able  care  in  their  servants.  State  v.  Boston  ft  M.  B. 
Co.58N.H:40e;  4  Crim.  Law  Mag.  p.  407. 

An  act  of  omission,  as  well  as  an  act  of  commis- 
sion, may  be  criminal.  U.  S.  v.  Farnham,  2  Blatchf . 
6fiS;  IT.  S.v.  Taylor,  6  McLean,  242. 

If  one  takes  upon  himself  the  discharge  of  a  duty 
and  performs  it  in  an  Indifferent  manner,  or  neg- 
lects to  fulfill  the  duty,  and  thereby  death  or  other 
injury  results  to  anyone,  such  a  one  is  criminally 
liable.  U.  S.  v.  Thomson,  12  Fed,  Bep.  245;  0  Crim. 
Law  Mag.  149. 

If  the  occupation  or  employment  requires  the  ex- 
ercise of  skill,  the  fidlure  to  exert  the  needed  skill 
from  want  of  ability  or  from  inattention,  is  gross 
negligence.  Au  v.  N.  Y.  L.  E.  ft  W.  B.  Co.  29  Fed. 
Bep.  72. 

Negligent  omission  is  the  basis  of  a  criminal  ac- 
tion, when  it  constitutes  a  defect  in  the  discharge 
of  a  duty  especially  imposed  upon  a  person.  U.  8. 
V.  Knowles,  4  Sawy.  517;  State  v.  Berkshire,  2  Lid. 
207;  State  v.  Bailey,  21N.  H.  185. 

JTegligenee  mippUes  the  place  (tf  criminal  intent. 

Carelessness  within  certain  limits  supplies  the 
place  of  direct  criminal  intent.  Sturges  v.  Mait- 
land,  Anfli.  N.  P.  208. 

TO  perform  an  act  carelessly  or  negligently,  or 
even  recklessly,  where  a  sufficient  injury  is  inflict- 
ed, subjects  tl^  one  so  performing  it  to  a  criminal 
liabiiity.   In  sach  an  instance  the  one  perpetrating 
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charged  them  with  negligert  homicide  in  the 
flist  degree. 

The  indictment  alleged,  in  Fubetance,  that 
on  the  7th  day  of  February,  1887,  while  en- 
gaged as  workmen  in  running  said  engine  and 
tender  on  said  railroad  said  Torgerson,  De- 
Cogne, Anderson  and  Woods,  did  back  said 
en^ne  and  tender  negligenlly  and  carelessly, 
without  ringing  the  bell  or  blowing  the 
whistle,  and  witnout  giving  any  warning,  and 
without  first  looking  to  see  if  any  person  was 
likely  to  be  injured  thereby;  and  by  said  neg- 
ligence, and  carelessness  one  Sing  Morgan  was 
struck  bv  said  engine  and  tender,  so  run,  and 
the  death  of  said  Morgan  was  caused  by  said 
negligence  and  carelessness — the  said  liforgan 
being  at  the  time  in  a  position  to  be  struck  by 
said  engine  and  tender,  which  fact  would  have 
been  known  liy  said  Torgerson,  DeCogne,  An* 
derson  and  Woods  if  they  had  used  that  de- 
gree cf  care  and  caution  which  men  of  ordi- 
nary prudence  would  use  under  like  drcum* 
stances,  there  being  then  and  there  an  ap- 
parent danger  of  causing  the  death  of  sam 
Morgan  and  of  other  persons  passing  on  said 
railroad  and  highway. 

Torgerson  and  DeCogne  not  having  been 
arrest^,  Anderson  and  Woods  were  put  on 
trial  July  8,  1888,  when  they  pleaded  not 
guilty,  waived  a  jury  and  submitted  the  case 
to  the  court. 


the  act  is  held  to  have  intended  the  result  of  this 
act,  and  he  cannot  plead  the  absence  of  an  inten- 
tion to  do  harm.  Boscoe,  Crim.  Bv.  286,  711,  718, 717; 
BUiston  V.  State,  10  Tex.  App.  861:  Aiken  v.  State, 
10  Tex.  App.  <nO:  0  Grim.  Law  Mag.  p.  14B. 

Where  the  gist  of  the  case  is  negligence  or  care- 
lessness, intent  will  be  presumed.  Stein  V.  State,  87 
Ala.  123. 

Neifiioenee  of  tervant  not  imputoMe  to  master, 

A  person  cannot  be  deemed  to  have  committed  a 
crime  by  reason  of  the  negligence  of  his  servant  or 
agent  Barnes  v.  State,  10  Ck>nn.  808;  Hipp  v.  State, 
6  Blackf.  110;  Anderson  v.  State,  8B  Ind.  668;  €k)m. 
V.  Nichols,  10  Met.  260:  Com.  v.  Morgan,  107  Mass. 
100;  State  v.  Privett,  i  Jones,  L.  <N.  a)  100;  State 
V.  Dawson,  2  Bay,  860. 

HomieiOe  earned  by  eartUg&Mn  and  negUoence,    ' 

Everyone  placed  in  a  situation  in  which  his  acts 
may  aifect  the  safety  of  others  must  guard  against 
the  risk  to  them  arising  from  his  acts,  and  a  f^ure 
to  do  this,  resulting  in  the  death  of  another,  is 
homicide.  Re  Paton,  2f  Broun,  Justia  626;  Be 
Bowbotham,  2  Irvine,  JusUo.  80. 

Thus,  if  a  man  carelessly,  or  negligently,  or  reck- 
lessly discharge  a  loaded  gun  into  a  crowd,  he  is 
liable  for  murder  or  manslaughter  if  the  shot  pro- 
duces the  death  of  anyone.  Aiken  v.  State,  10  Tex. 
App.  610;  Elliston  v.  State,  10  Tex.  App.  861;  Lopes 
V.  State,  2  Tex.  App.  204;  State  v.  Gilman,  60  Maine, 
1(8, 81  Am.  Bep.  257:  Com.  v.  Adams,  114  Mass.  828; 
Washington  v.  State,  60  Ala.  10;  Mitchell  v.  State, 
60  Ala.  26;  0  Grim.  Law  Mag.  p.  148. 

If  the  negligence  was  such  that  it  was  willful  or 
wicked,  the  crime  will  be  murder.   4  Bl.  Com.  102. 

But  if  it  did  not  amount  to  murder,  but  was  gross 
negligence  or  ordinary  negligence  (where  the  lack 
of  it  renders  the  act  criminal),  the  crime  will  be 
mimslaughter.  Beg.  v.  Swindall,  2  Car.  ft  K.  280; 
Beg.  V.  Finney,  12  Cox,  C.  C.  686;  Beg.  v.  Longbot- 
tom,  8  Cox,  a  Ct,  480;  Bex  v.  Walker,  1  Oar.  ft  P. 
820. 

A  man  may  be  guilty  of  manslaughter  through 
his  mere  carelesBness.  People  v.  Keef er,  18  OaL  686w 


646 


Tbzab  Coubt  of  Afpbai^ 


Frb., 


Jadgment  was  rendered,  finding  appellants 
guilty  of  negligent  homicide  of  the  first  degree 
and  assessing  their  punishment  at  a  fine  of 
$250  each.  Motion  for  new  trial  was  made 
and  overruled,  and  the  case  was  brought  to 
this  court  on  appeal. 

Under  the  Code  of  Criminal  Procedure, 
article  731,  which  forbids  persons  charged  as 
principals,  accomplices,  etc.,  to  testify  for  each 
other,  the  court  refused  to  permit  one  Edward 
J.  Ducoing  to  testify  on  behalf  of  defendants, 
and  this  action  was,  inter  aliat  assigned  lor 
error. 

Further  facts  appear  in  the  opinion. 

Mr,  R*  S.  LoTett,  for  appellants: 

The  name  of  the  witness  "Edward  J.  Du- 
coing," is  not  idem  scmans  with  that  charged 
in  ihe  indictment — **J.  A.  DeCogne" — and 
he  was  competent  and  his  testimony  material. 

Oorman  t.  8taU,  42  Tex.  221;  Shields  t. 
Hunt,  45  Tex.  424;  Faver  v.  Robinson,  46 
Tex.  204;  MeDevro  v.  StaU,  23  Tex.  App.  429; 
Neiderluek  v.  8taU,  21  Tex.  App.  820. 

It  was  not  the  dutv  of  these  defendants  or 
either  of  them  to  look  out  in  the  direction  in 
which  the  engine  was  moving.  It  was  not  the 
duty  nor  the  privilege  of  either  of  these  de- 
fendants to  ring  the  1^11  or  blow  the  whistle  on 
said  engine,  or  to  ^ive  any  other  danger  sig- 
nal: (here  is  no  evidence  that  either  of  them 
were  in  any  manner  negligent  or  that  the  death 
of  Morgan  resulted  froin  any  act  or  omission 
of  both  or  either  of  them;  and  they  are  not 
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2  Wharton,  Crim.  Law,  7th  ed.  §§  1010,1011; 
Beg,  v.  Oray,  4  Fost.  &  F.  1098;  Beg,  v. 
Trainer,  4  Fost.  &  F.  105. 

Mr,  W.  L*  DaTidson,  Aut,  AUy-Oen., 
for  the  State. 


J,,  delivered  the  opinion  of  the 
court: 

This  appeal  is  from  a  conviction  of  negligent 
homicide  of  the  first  degree.  The  indictment 
charges  the  appellants  and  two  other  persons 
jointly  with  the  commission  of  the  offense. 

Appellants  only  were  put  upon  trial,  and  the 
punishment  asse^ed  was  a  fine  of  $250  against 
each  of  them. 

We  think  the  indictment  is  a  good  one.  It 
follows  the  statute  defining  the  offense,  and 
alleges  all  the  elements  of  said  offense,  setting 
forth  specifically  the  acts  and  omissions  of  the 
defendants,  alleging  that  said  acts  and  omis- 
sioDs  caused  the  death  of  the  deceased.  Penal 
Code,  art.  579. 

It  was  not  error  to  refuse  to  permit  Dncoing 
to  testify  in  behalf  of  defendants.  It  was 
made  to  appear  by  the  State  that  said  Ducoing 
was  one  of  the  persons  charged  jointly  with 
the  defendants  with  the  same  homicide,  but 
charged  under  a  different  name,  the  true  name 
of  said  Ducoing  having  been  mistaken  by  the 
grand  jury  presenting  the  indictment. 

3aid  Ducoing  was  an  incompetent  witness  in 
behalf  of  deiendants,  he  hemg  in  fact  a 
principal  in  the  offense,  and  in  reality,  but 
under  another  name,  charged  as  such  in  the 
indictment.    Penal  Code,  art.  781. 

As  we  view  the  evidence  and  the  law  applica- 
ble thereto,  this  conviction  is  not  warranted. 

These  appellants  were  brakemen.  They 
had  no  control  whatever  of  said  engine  and 
tender.  They  were  riding  upon  the  same 
for  the  purpose  merely  of  performing  their 
specific  duties  as  brakemen,  which  duties  had 
no  connection  with,  or  relation  to,  the  homi- 
cide. 

It  was  the  exclusive  duty  of  the  engineer 


If  a  person  profesBes  to  deal  with  the  life  or 
health  of  another  and  causae  death  through  his 
gross  want  of  skUl  and  attention,  he  will  t)e  guilty 
of  manslaughter  (Ck>m.  v.  Thompson,  6  Mass.  184; 
Fairlee  v.  People,  U  HL  1;  Rice  v.  State,  8  Mo.  681); 
as  the  giving  of  a  wrongdrug.  Y.  B.  8  Edw.  IIL 188; 
Knight*8  Case,  1  Lewin,  Gr.  Gas.  188;  4  BL  Ck>m.  14;  1 
Hale,  P.  0.  4»;  1  Allison,  a  L.  118. 

Thus,  when  one  whose  duty  it  was  to  keep  and 
adjust  the  switches  of  a  railroad  so  that  passenger 
trains  would  keep  on  the  main  track  at  a  certain 
point,  failed  to  perform  his  duty,  which  resulted  in 
the  death  of  a  passenger,  it  was  held  that  the 
switch  tender  was  guilty  of  manslaughter.  State 
V.  O^Brlea.  8S  N.  J.  L.  169. 

31ie  officer  of  a  steamboat  through  whose  negli- 
gence an  explosion  takes  place,  which  destroys  life, 
is  guilty  of  manslaughter.  U.  S.  v.  Taylor,  6  Mc- 
Lean, 242. 

InMctment  Hea  for. 

Every  negligent  omission  of  a  legal  duty,  where- 
by death  ensues,  is  indictable  either  as  murder  or 
manslaughter.  U.  S.  v.  Warner,  4  McLean,  483;  U. 
6.  V.  Freeman,  4  Mason,  606;  State  v.  O'Brien,  82  N. 
J.  L.  109;  Oliver  v.  State,  17  Ala.  667;  People  v. 
Enoch,  13  Wend.  169;  State  y.  Hoover,  4  Dev.  &  B. 
865;  State  v.  Williams,  12  Lred.  L.  172;  Com.  v.  Keep- 
er of  Prison,  2  Ashm.  227;  Wilson  v.  Oom.  10  Serg. 
&B.87&. 

Where  the  employ^  of  a  corporation  is  indicted 
for  manslaughter  by  culpable  negligence  causing 
death,  it  is  no  excuse  that  his  negligence  arose 
from  his  obedience  to  the  instructions  of  his  offi- 
cial superior,  which  were  in  violation  of  the  rules 
of  the  corporation.  People  v.  Melius,  1  K.  Y.  C^. 
Rep.  89;  6  Grim.  Law  Mag.  p.  28L 

8  L.  R.  A. 


Such  instruction  cannot  relieve  him  from  .  m* 
consequences  of  his  nonperformance  of  his  legal 
duty.   People  v.  Melius,  1  N.  Y.  Gr.  Bep.  89. 

Statvlory  remedy  aoainst  eorporatfon. 

Any  incorporation  may  be  legally  subjected  to 
proceedings  by  indictment  and  fine  in  case  of  loss 
of  life  by  reason  of  the  negligence  of  the  proprle- 
tors  or  their  servants.  Boston,  0.  &  M.  B.  Go.  v. 
State,  82  N.  H.  215;  Beg.  v.  Birmingham  &  O.  B.  Co. 
2  Gale  &  D.  288. 

It  must  be  brought  against  the  corporation,  and 
not  the  individual  stockholders.  State  «.  GUmore, 
24N.H.48L 

The  remedy  under  the  statute  Is  limited  to  cases 
where  the  person  dies  immediately,  and  is  not  ap- 
plicable in  any  case  to  the  employes  of  the  road. 
State  V.  Maine  Gent.  R.  Go.  60  Maine,  480;  State  v. 
Grand  Trunk  R.  Go.  81  Maine,  114 

Form  of  indtctmenL 

So  far  as  the  form  of  the  Indictment  is  concern- 
ed, it  must  be  governed  by  the  principles  of  the 
criminal  law.  State  v.  Manchester  &  Lb  B.  62  N. 
H.  528;  State  v.  Wentworth,  87  N.  H.  198. 

The  indictment  must  give  the  names  of  the  per- 
sons who  are  to  receive  the  forfeiture.  State  v. 
Grand  Trunk  R.  Go.  60  ICaine,  146. 

It  must  aver  that  deceased  left  an  heir  or  a 
widow,  or  both,  as  the  case  may  be.  Gom.  v.  East- 
ern R.  Go.  5  Gray,  473. 

It  is  not  necessary  in  such  Indictment  to  state  the 
particular  acts  of  negligence  or  carelessness,  or  by 
what  special  unfitness  of  servants  the  accident 
occurred.  State  v.  Manchester  &  L.  R.  Go.  62  N.  H. 
628;  Gom.  v.  Eastern  R.  Go.  6  Gray,  478;  Gom.  v. 
Boston  &  W.  R.  Go.  11  Gush.  OZ, 
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and  fireman  to  operate  said  engine  carefully; 
to  look  out  for  obstructions  upon  the  track;  to 
give  sifiTDals  of  danger  when  necessary.  With 
these  duties  appellants  were  in  no  way  con- 
cerned. They  had  no  right  to  start  the  engine 
in  motion,  to  dIow  the  whistle,  to  ring  the  beU, 
to  stop  the  engine,  or  otherwise  to  control  its 
moYements.  The^  performed  no  act  which 
connected  them  with  the  death  of  the  child. 

It  is  only  for  a  supposed  omission  of  duty 
on  their  part  that  they  have  been  convicted  of 
negligent  homicide.  They  omitted  to  look  out 
for  obstructions  on  the  track.  They  might 
have  seen  Uie  child  in  time  to  save  its  life,  but 
they  omitted  to  see  him.  Or  if  they  did  see 
him  thej  omitted  to  stop  the  train  or  to  signal 
the  engineer  to  stop  it. 

Were  these  omissions  criminal  within  the 
meaning  of  the  statute  defining  negligent  hom- 
icide? 

We  think  not;  because  to  constitute  criminal 
negtigenoe  or  carelessness  there  must  be  a  vio- 
lation of  some  dut^  Imposed  by  law,  directlv 
or  impliedly,  and  with  which  duty  the  defend- 
ant is  especially  charged. 

]^lr.  Wharton  says:  "  Omissions  are  not  the 
basis  of  penal  action,  unless  they  constitute  a 
defect  in  the  discharge  of  a  responsibility  with 
whidi  the  defendant  is  especially  invested." 
Whart.  Homicide,  §  82. 

Again,  this  author  says  in  treating  of  omis- 
sions by  those  charged  with  machinery:  "The 
responsibility  of  the  defendant  which  he  thus 
failis  to  discharge  must  be  exclusive  and  per- 
emptory. A  stranger  who  sees  that  unless  a 
railway  switch  is  turned,  or  the  car  stopped,  an 
accident  may  ensue,  is  not  indictable  for  not 
turning  the  switch  or  stopping  the  car.  The 
reason  for  this  is  obvious. 
"To  coerce  bv  criminal  prosecution  every  per- 
son to  supervise  all  other  persons  and  things 
would  destroy  that  division  of  labor  and  re- 
sponsibility by  which  alone  business  can  be 
safely  conducted,  and  would  establish  an  in- 
dustrial communism  by  which  private  enter- 


prise and  private  caution  would  beextinruished. 
Nothing  can  be  effectually  guarded  when 
everything  is  to  be  guarded  by  everybody.  J^o 
machinery  could  be  prapeTlv  worked  it  every 
passer-by  were  compelled  by  the  terror  of  a 
criminal  prosecution  to  rush  in  and  adjust  any- 
thing that  might  appear  to  him  to  be  wron^,. 
or  which  was  wrong,  no  matter  how  it  might 
happen  to  appear. 

*' JBv  this  wild  and  irresponsible  interference 
even  the  simplest  forms  of  machinery  would 
be  speedily  destroyed."    Id,  §  80. 

And,  upon  the  subject  of  omission  to  give 
warning  of  dan^r,  the  same  author  says: 
"  The  test  here  is.  Is  such  notice  pa  it  of  an 
express  duty  with  which  defendant  is  exclu- 
sively charged?  If  so,  he  is  responsible  for  in- 
J'ury  which  is  the  regular  and  natural  result  of 
lis  omission;  but  if  not  so  bound,  he  is  not  so 
responsible."    2d,  §  11. 

These  rules  of  the  common  law  are  not  in- 
consistent with  our  statute,  but  are  in  harmony 
therewith,  as  we  construe  it  As  we  understand 
both  the  common  law  and  the  statute,  there 
can  be  no  criminal  negligence  or  carelessness 
by  omission  to  act  unless  it  was  the  special 
duty  of  the  party  to  perform  the  act  omitted. 
Negligence  or  carelessness  by  omission  pre- 
supposes duty  to  perform  the  act  omitted,  and 
cannot  in  law  be  imputed  except  upon  the 
predicate  of  dutv. 

In  this  case  the  evidence  is  uncontradicted 
and  clear  that  appellants  did  not  do  any  act  or 
omit  any  legal  duty  with  reference  to  the  de- 
ceased child.  In  law  they  are  no  more  respon- 
sible for  the  death  of  the  child  than  any  other 
person  who  was  present  and  witnessed  the  acci- 
dent. They  were  strangers  to  the  transaction 
in  contemplation  of  the  law,  because  they 
were  not  charged  with  any  duty  with  respect 
to  it. 

We  are  of  the  opinion  that  the  Judgment  of 
conviction  is  contrary  to  the  law  and  the  evi- 
dence, and,  therefore,  taid  judgment  i$  r^ 
WTBed,  and  cause  remanded. 
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John  FARRELL  et  aL, 
The  RICHMOND  &  DANYILLE  R  CO., 

( N.  a ) 

L'Under  the  present  praetlce  in  North 
CaroUnjk  when  speoiflo  issues  are  submitted  to 


the  Jury  whloh  present  questions  of  fact  or  mixed 
questioiis  of  law  and  fact,  It  to  for  the  court  to 
say  upon  tbelr  findings  whether  or  not  the  plaint- 
iff to  entitied  to  recover;  and  an  instruction  tliat 
if  they  should  believe  a  certain  state  of  facts  the 
plaintiff  to  or  to  not  entitled  to  recover  to  erro- 
neous. 


2,  The  riff ht 

def eateooy  the  fact't' 


in  trmnsita  to  not 

e  coosignees  were  in- 


NOTB.— Itfa'tf  of  ttoppaoe  in  trantUu. 
The  delivery  by  the  vendor  of  goods  sold  to  a 
carrier  who  to  to  carry  on  account  of  the  vendee, 
to  a  constructive  delivery  to  the  vendee;  but  the 
vendor  has  a  right,  if  unpaid,  and  the  vendee  be 
Insolvent,  to  retake  the  goods  before  they  are  act- 
ually delivered  to  the  vendee;  the  vendor  to  enti- 
tled, so  long  as  the  goods  are  in  transUii^  and  have 
not  reached  their  final  destination,  or  come  into 
the  manual  possession  of  the  purchaser,  to  retake 
them  and  put  himself  in  the  same  situation  as  if  he 
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had  never  parted  with  the  actual  possession  of 
them.  Gibson  v.  Carruthers,  8  Mees.  &  W.  838-84L 
It  was  held  in  Rogers  v.  Thomas,  20  Oonn.  64,  that 
the  insolvency  or  bankruptcy  must  occur  between 
the  dates  of  the  sale  and  the  stoppage;  but  it  has 
been  said  In  Ohio  that  the  vendor  may  stop  the 
goods  upon  discovering  that  the  purchaser  was  in- 
solvent at  the  date  of  the  sale.  Benedict  v.  Schaet- 
tle,  12  Ohio  St.  615;  and  see  Naylor  v.  Dennie,  8  Pick, 
186;  Reynolds  v.  Boston  &  M.  R.  Co.  43  N.  H.  689; 
Conyeis  v.  Ennis,  2  Mason,  230;  Buckley  v.  Fumtos. 


See  also  4  L.  R.  A.  732;  33  L.  R.  A.  351. 
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■oiyeat  at  tbe  time  of  the  sale  of  the  property, 
if  that  fact  waa  not  known  to  the  seller. 
8l  Until  the  aeival  or  oonstmetlTedeltT* 

ei^  to  the  oonslffnee  of  property  In  transit,  the 
riffot  of  stoppage  in  transitu  continues,  unless 
there  is  some  agreement  or  usage  to  the  contrary. 

4.  An  attaehmant  or  execution  against  the 
vendee  does  not  preclude  the  exercise  of  the 
right  of  stoppage  tn  transitu, 

5w  A  stipulation  In  a  bUl  of  lading  that  the 
carrier  shall  have  a  lien  upon  the  goodi  shipped 
for  all  arrearages  of  freight  and  charges  due  by 
the  consignees  on  other  goods  is  subordinate  to  the 
right  of  stoppage  in  tranaitu. 

3.  Wbere  a  oonsl^^ee  of  a  salb  in  a  carrier*s 
warehouse,  placing  his  hand  upon  it,  says  to  the 
oarrier*s  agent,  **I  place  this  safe  in  your  hands 
as  security  for  what  I  owe,**  the  carrier  already 
having  a  lien  upon  It  for  the  freight  on  that  as 
well  as  on  other  goods,  and  there  being  no  new 
consideration  for  the  proposition,  and  the  a^nt 
makes  no  response,  even  if  it  is  conceded  that  his 
Bilenoe  constitutes  an  acceptance  of  the  offer,  the 
transaction  does  not  amotmt  to  such  a  delivery 
of  the  goods  as  will  defeat  the  right  of  stoppage 
in  trantUu. 

(March  18, 1889.) 

APPEAL  "by  defendant,  from  a  Judgment  of 
the  Superior  Court  of  Dunham  CouDtv,  in 
favor  of  plaintifls  in  an  action  to  recover  dam- 
ages for  an  alleged  breach  of  contract  to  carry 
and  deliver  a  certain  safe.    JJfirmed. 

Statement  by  Shepherd*  J.: 

This  was  a  civil  action  tried  before -Mer- 


rimoD,  J,,  and  a  Juiy,  at  June  Tenn» 
1888,  of  the  Superior  Court,  of  Durham 
County. 

The  plaintiffs  alleged,  in  subatanoe,  that  they 
were  residents  of  Philadelphia,  Pa. ;  that  they 
sold  a  safe  on  credit  to  Robertson  &  Rankin, 
of  Durham,  N.  C;  that  they  delivered  it  to 
the  defendant  company  for  transportation  to 
Durham  in  said  State,  directed  to  said  Robert- 
son &  Rankin;  that  after  the  shipment,  and 
before  its  delivery  to  the  purchasers,  the 
plaintiffs  learned  that  the  purchasers  were 
msolvent,  and  they  notified  the  defendant 
not  to  deliyer  the  safe  to  said  purchasers,  or 
any  other  persons  but  the  plaintiffs,  at  the 
same  time  tendering  to  defendant  the  freight 
and  all  other  charges  on  the  safe,  and  demand- 
ing the  delivery  thereof;  that  defendant  re- 
fused to  surrender  said  safe,  but  retains  the 
same  wrongfully,  etc. 

As  there  was  no  objection  to  the  issues,  only 
so  much  of  the  answer  of  the  defendant  as  re- 
lates to  them  and  the  exceptions  wiQ  be  stated. 

The  answer  denied  that  defendant  wrong- 
fully withheld  the  said  safe  from  the  plaintiffs^ 
and  alleged  that  Robertson  <&  Rankin  being 
indebted  to  the  defendant  in  the  sum  of  $130, 
defendant  sued  out  a  warrant  of  attachment 
against  the  said  propert^r  before  defendant 
had  any  notice  of  the  plaintiffs'  claim  on  said 
safe,  and  before  any  demand  made  by  them 
for  the  same,  and  tnat  under  tbe  iudgment 
and  execution  in  said  proceeding  defendant 
purchased  said  safe. 


15  Wend.  187: 17  Wend.  604;  Biggs  v.  Barry,  2  Curtis, 
250;  Stevens  v.  Weeeler,  27  Barb.  068;  Thompson  v. 
Thompson,  4  Cush.  127,  184;  Lee  v.  Kilbum,  8  Gray, 
604,  800;  Herriok  v.  Borst,  4  HiU,  660;  Chandler  v. 
Fulton,  10  Tex.  2;  Blum  v.  Marks,  21  La.  Ann.  208. 

The  basis  of  the  right  of  stoppage  in  transitu  is 
the  insolvency  of  the  vendee,  without  reference  to 
whether  the  contract  of  sale  was  procured  by  fraud, 
and  the  right  to  rescind,  resulting  from  fraud,  may 
be  waived  without  affecting  the  right  resulting 
from  insolvency.   AUyn  v.  Willis,  65  Tez.  65. 

Who  may  escereiss  the  righL 

The  right  is  strictly  confined  to  the  unpaid  vend- 
or of  goods  sold.  Sweet  v.  Pym,  1  East,  4;  Jenkyns 
V.  Usbome,  7  Man.  &  Gr.  078. 

The  right  of  stoppage  in  transdtu  is  nothing  more 
than  an  extension  of  the  vendor*s  common-law 
lien  upon  goods  for  his  price,  and  has  no  elTect  of 
itself  upon  the  contract.  Rowley  v.  Bigelow,  12 
Pick.  818;  Rogers  v.  Thomas,  20  Conn.  63;  Atkins  v. 
Colby,  20  N.H.  154;  Grout  v.  Hill,4  Gray,  861, 866;  Jor- 
dan V.  James,  5  Oti]o,08;  2Kent,  Com.  541;  Chandler  v. 
Fulton,  10  Tex.  S;  Newhall  v.  Vargas,  13  Mahie,  08, 
104, 15  Maine,  815;  Hunn  v.  Bowne,  2  Caines,  88, 42. 

The  stoppage  may  be  efTeoted  either  by  the  vend- 
or himself  or  his  authorized  agent,  but  not  by  a 
person  who  has  no  authority  from  the  vendor  to 
stop  the  goods;  and  a  subsequent  ratification  by  the 
vendor  of  an  unauthorized  stoppage  is  not  equiva- 
lent to  a  precedent  authority,  and  wiU  not  cure  the 
defect  of  want  of  authority.  Bird  v.  Brown,  4 
Exch.  700;  Hutohlngs  v.  Nunes,  1  Moore,  P.  a  N.  & 
248. 

This  right  of  the  vendor  is  not  defeated  or  de- 
stroyed by  part  payment  of  the  purchase  money, 
or  by  the  acceptance  of  a  bill  of  exchange  or  prom- 
issory note  for  part  of  the  price.  Hodgson  v.  Loy, 
7  T.  R.  440;  Feise  v.  Wray,  8  East,  03;  New  v.  Swain, 

1  Danson  &  L.  Merc.  Gas.  196;  Edwards  v.  Brewer, 

2  Mees.  &  W.  876;  2  Addison,  Oont  p.  188. 
8L.B.A. 


Goods,  %Dhet$  in  tranHtu, 

When  the  carrier  takes  possession  from  the  sellrer 
as  carrier,  the  transit  begins;  when  he  devests  him- 
self of  possession  in  such  oapaotty  to  the  buyer,  the 
transit  ends  (HaU  v.  Dimond,  1  New  Bug.  Rep.  848» 
68  N.  H.  665);  and  the  stoppage  by  the  seller,  to  be 
efTeotive,  must  occur  between  these  two  pomta» 
Walsh  V.  Blakely,  6  Mont  104. 

They  are  still  <n  transttu  although  lying  in  a 
warehouse  to  which  they  have  been  sent  by  the 
vendor  on  the  purchaser's  order.  Powell  v.  Mo- 
Kechnle,  8  Dak.  810. 

Where  there  was  no  action  by  the  seller  except^  oa 
being  Informed  that  the  (roods  were  in  the  ware- 
house subject  to  his  order,  he  wrote  a  letter  tor  the 
return  of  the  goods,  which  was  never  received* 
there  was  no  stoppage  in  transitu.  MiUaxi  t» 
Webster,  8  New  Eng.  Reqp.  642, 54  Conn.  416. 

Priorttv  of  riohi  ovsr  claims  of  anditon. 

The  fact  that  creditors  of  a  vendee  have  attached 
the  goods  does  not  defeat  the  right  of  the  vendor 
to  repossess  himself  of  the  goods  by  stoppage  in 
transUu.   AUyn  v.  Willis,  66  Tex.  66. 

The  bringing  of  suit  and  levy  of  attachment  on 
the  goods  to  secure  the  purchase  money  does  not 
estop  the  vendor  from  asserting  the  ri^ht  of  stop* 
page  in  transitu;  both  remedies  recognise  the  title 
of  the  vendee.    TMd. 

Effect  of  stoppa(f^ 

Stoppage  in  transitu  merely  seonres  the  posses* 
slon  of  goods  to  the  vendor,  so  as  to  enable  hfin  to- 
exercise  his  right  as  unpaid  vendor,  and  does  not 
rescind  the  sale.   AUyn  v.  Willis,  66  Tex.  66. 

Change  of  character  to  that  of  agent  to  keep- 
goods  for  buyer  is  not  inconsistent  with  right  to  r^ 
tahi  goods  for  freight.  Hall  v.  Dimond,  1  New 
Eng.  Rep.  848,  61 N.  H.  666w 


See  also  48  L.  R.  A.  50. 


1880. 


Fabbxll  ▼.  Richmond  &  Danyuule  R.  Co. 


M9 


Defendant  also  alleged  that,  after  the  safe 
was  leoeiyed  at  its  warehouse  in  Durham,  it 
was  delivered  to  Robertson  &  Rankin,  and 
by  them  delivered  to  John  A.  Holt,  agent  of 
defendant  at  Durham,  to  be  held  by  him  as  se- 
curity for  certain  indebtedness  then  due  and 
owing  to  the  defendant  by  the  said  Robertson 
&  Rankin. 

The  following  issues  were  submitted  to  the 
jury:  "(1)  Did  the  defendant  deliver  the  safe 
to  Robertson  &  Rankin?  A.  Ko.  (2)  If  it 
was  delivered,  did  the  plaintiffs  demand  pos- 
session before  it  was  oelivered,  and  tender 
freight  and  charges,  as  alleged  in  the  com- 
plaint? A.  Yes.  (3)  What  damage,  if  any, 
have  plaintiffs  sustained?  A.  $100,  with  inter- 
est from  September  10, 1886." 

The  plaintiffs  introduced  the  deposition  of 
Jordan  Matthews,  as  follows: 

'*!  am  a  member  of  the  firm  of  Farrell  &  Co. 
The  other  members  of  the  firm  are  John  Far- 
rell and  Ckorge  L.  Remington.  The  business 
of  the  firm  is  manufacturing  and  selling  fire- 
proof and  burglar-proof  safes.  Our  aecent  in 
May,  1885,  for  the  State  of  North  Carolina, 
was  E.  F.  Hall,  of  Greensboro,  N.  C.  Through 
him  we  sold  a  Ko.  6  Champion  safe  at  $100,  at 
Philadelphia,  to  the  firm  of  Robertson  &  Ran- 
kin, of  Durham,  N.  C,  upon  an  order  dated 
Mav  21,  1885,  signed  by  Robertson  <&  Rankin. 
fWitness  produces  the  order  and  identifies  it] 
hy  the  term  'at  Philadelphia/  which  I  have 
lust  used,  I  mean  that  we  deliver  the  safe 
free  on  board  at  Philadelphia,  and  the  pur- 
chaser pays  the  freight  [We  delivered  the 
safe  to  the  steamship  company  named  in  the 
order,  only  in  the  capaaty  of  a  common 
carrier,  when  the  safe  was  shipped  we  be- 
lieved Robertson  &  Rankin  to  be  solvent; 
otherwise  we  would  not  have  shipped  it]  I 
did  not  personally  stop  the  delivery  of  the  safe. 

ei'hat  I  believe  was  done  by  our  agent,  Mr. 
all.  It  was  within  the  scope  of  the  author- 
ity given  by  us  to  the  said  agent  to  stop  the 
delivery  of  any  safe  shipped  to  any  person, 
upon  the  discovery  that  the  vendee  was  insolv- 
ent] Robertson  &  Rankin  have  never  paid  us 
a  cent  for  this  safe.  [We  have  taken  no  secur- 
ity for  the  payment  of  the  safe,  except  the 
printed  clause  in  the  order  reserving  the  title  to 
us  until  the  safe  should  be  paid  forj" 

The  defendant  objected  to  that  portion  of  the 
foregoing  testimony  embraced  within  brackets. 
The  court  overruled  the  objections,  and  'per- 
mitted the  entire  deposition  to  be  read,  and  the 
defendant  excepted. 

No  point  was  made  as  to  the  right  of  the  de- 
fendant to  object,  it  being  admitted  that  by  an 
agreement  made  when  the  deposition  was 
opened  the  defendant  had  the  right  to  make 
the  objections  on  the  trial. 

Exhibit  B. 

Thb  Absociated  Railways  of  YiBomTA 

AMD  THE  CAROIibTAS—PlUDMOirr  AxB  Lm£. 

Bill  op  LADma. 

Philadelphia,  6-14, 1885. 

Received  by  Philadelphia  and  Richmond  S. 
8.  line  (The  Clyde  S.  8.  Co.),  of  Farrell  <& 
Co.,  under  the  contract  hereinafter  contained, 
t^e  property  mentioned  below,  marked  and 
numoered  as  per  margin,  in  apparent  good  or- 
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der  and  condition   (contents  and  Talue  un- 
known), viz.: 

Marks  and  numbers:    One  iron  safe^  1184. 

Shippers'  weight 

•  ««•••« 

The  several  carriers  shall  have  a  lien  upon 
the  goods  specified  in  this  bill  of  lading  for  all 
arrearages  of  freight  and  charges  due  by  the 
same  owners  or  consignees  on  other  goods. 

The  above  extracts  are  all  of  Exhibit  B  which 
is  neoessarr  to  an  understanding  of  this  case. 

W.  W.  Fuller,  witness  for  plaintiffs,  testified 
that,  a  few  days  before  the  sale  of  the  safe,  E. 
P.  Hall,  plaintiffs'  agent,  and  W.  W.  Puller, 
plaintiffs'  attorney,  went  to  the  depot  of  the 
lUchmond  &  Danville  Railroad  Company,  in 
Durham.  Saw  the  safe  in  the  warehouse,  cov- 
ered with  bagging,  marked  to  Robertson  & 
Rankin,  from  Farrell  <&  Co.,  and  demanded 
the  delivery  to  Ilall  and  Fuller  of  the  safe,  at 
the  time  asking  the  amount  of  freight  and 
charges  thereon;  which  amount  not  being 
given,  they  tendered  to  Holt,  agent  of  defend- 
ant, a  sum  of  money  not  less  than  $10,  and 
offered  to  pay  said  freight  and  charges.  Holt 
refused  to  receive  the  money  or  to  aeliver  the 
safe.  Plaintiffs  rested,  it  being  agreed  that 
they  might  later  give  evidence  of  the  insolv- 
ency of  vendees  of  the  safe  at  time  of  demand 
by  Hall  and  Fuller. 

John  A.  Holt,  witness  for  defendant,  testi- 
fied that  he  was  agent  at  Durham  station  for 
the  defendant  company,  and  was  such  aeent  at 
the  time  the  safe  was  received  at  the  warehouse. 
Robertson  &  Rankin  were  and  had  been  re- 
ceiving a  lot  of  lumber,  the  freight  on  which 
amounted  to  considerably  over  $100,  which 
was  then  owing  by  them  to  defendant  com- 
pany. 

Witness  had  been  sending  to  them,  demand- 
ing payment  of  these  freight  bills,  and  had  seen 
them  in  person  about  it.  '  'That  he  went  down 
to  the  side  track  we  term  'lumber  track/  and 
foimd  they  had  been  taking  off  lumber  after  hav- 
ing been  notified  not  to  do  so.  That  he  had  sent 
for  Robertson,  whom  he  knew  to  be  the  one  at- 
tending to  the  firm's  business.  He  came  down  to 
the  warehouse,  and  witness  met  him  at  the  upper 
end  of  the  warehouse,  where  safe  was  stand- 
ing. Asked  him  if  I  had  not  notified  him 
lime  and  again  not  to  remove  any  lumber  with- 
out first  paying  the  freight.  He  said  I  had.  I  ' 
told  him  he  had  placed  himself  in  a  very  bad 
situation,  and  that  I  was  compelled  to  take 
steps  against  him.  We  were  then  standing 
beside  the  safe,  both  of  us  leaning  upon  it. 
He  said  to  Holt:  'Here  is  a  safe  I  paid  $100 
for  in  Philadelphia.  It  is  true  I  have  disap- 
pointed you  in  my  promises  about  coming  to 
pay  you  those  freight  bills,  but  I  have  been  dis- 
appointed myself  in  not  receiving  money.'  He 
mentioned  about  having  a  large  amount  of 
money  at  several  places,  and  said,  pointing  in 
the  direction  of  Webb  &  Kramer's  warehouse, 
that  he  was  having  an  oflQce  put  up  there,  and 
it  would  be  completed  the  nejLt  day  or  the  day 
after.  He  then  said,  placing  his  hands  on  the 
safe:  'I  place  this  safe  in  your  hands  as  secur- 
ity for  what  I  owe,  until  the  next  day  or  the 
day  after,  when  my  office  will  be  completed, 
and  I  will  come  and  pay  all  freight  bills,  and 
remove  the  remnant  of  lumber  and  the  safe. 
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and  lake  it  over  to  my  office.'  I  held  the  safe 
UDtil  some  little  time  after  that,  when  I  got 
oews  that  he  had  run  away.  This  was  before 
the  time  Mr.  Fuller  came  after  it — some  weeks 
before,  may  have  been  a  month  or  two  months 
— considerable  time.  Don't  remember  exactly 
what  time  it  was." 

Cross  examination,  "The  Bafe  came  about 
the  9th  or  10th  of  June;  had  been  here  three 
or  four  or  five  weeks  before  my  conversation 
with  Robertson.  The  defendant  sold  the  safe 
on  the  10th  of  same  month — either  August  or 
September.  The  place  where  Robertson  came 
at  the  warehouse  was  the  same  place  where  the 
safe  was  first  placed.  Rol)ert8on  &  Rankin 
were  notoriously  insolvent  when  Mr.  Ful- 
ler came  and  made  demand,  and  had  been  so 
long  before.  Defendant  has  no  receipt  from 
Robertson  &  Rankin  for  the  safe.  Defendant 
took  out  attachment  proceedings  after  Robert- 
son <&  Rankin  left  here,  and  levied  upon  the 
Fafe  under  the  proceedings,  as  Robertson  & 
Rankin*s,  and  it  was  afterwards  sold  under 
these  proceedings,  and  bought  by  the  defend- 
ant, who  paid  nothing  for  it,  but  credited  Rob- 
ertson &  Rankin  on  their  debt  to  the  defend- 
ant. It  is  a  rule  of  the  defendant  company  not 
to  deliver  goods  to  anyone  without  their  sign- 
ing receipt  and  paying  freight." 

Be-direet,  "At  the  time  the  safe  was  ship- 
ped to  Robertson  <&  Rankin  they  were  entirely 
insolvent." 

Ej/  thd  Court.  "It  is  a  rule  of  the  defendant 
company  not  to  deliver  goods  until  the  freighl 
is  paid.  I  had  the  power  and  could  have  de- 
livered it,  but  it  would  have  been  disobeying 
orders,  and  would  have  thrown  the  entire  re- 
sponsibility on  me.  I  was  seeking  to  secure 
the  freight  on  the  lumber  as  well  as  on  the  safe. 
It  is  also  a  rule  of  the  defendant  that,  if  freight 
is  not  paid  in  thirty  days,  notice  is  given  to  the 
shippers  to  pay.  The  safe  had  been  in  the 
warehouse  fully  thirty  days  before  Robertson 
pledged  it  to  me,  but  no  notice  had  been  given 
the  plaintiffs  by  me.  I  do  not  remember  posi- 
tively about  this;  it  was  some  two,  three,  or 
four  weeks.  Never  made  any  memorandum 
of  it.  I  meant  to  sav  the  safe  was  in  the  ware- 
house thirty  days  before  it  was  sold  under  the 
attachment." 

The  defendant  asked  the  following  special 
instructions: 

(1)  That  upon  the  testimonv  the  plaintiffs  are 
not  entitled  to  recover.  (Refused,  and  defend- 
ant excepted.) 

(2)  That,  if  the  jury  believe  the  testimony 
of  John  A.  Holt,  they  must  respond  to  the  first 
issue,  "Yes,"  and  to  the  second  issue,  "-No." 
(Refused,  and  defendant  excepted.) 

(8)  That  if  the  jury  shall  find  that  Robertson 
&  Rankin  were  insolvent  at  the  time  the  safe 
was  shipped  to  them  by  the  plaintiffs,  the  plaint- 
iffs are  not  entitled  to  recover.  (Refused,  and 
defendant  excepted.) 

His  Honor  charged  the  jury  that  there  was 
no  evidence  that  Holt,  the  defendant's  agent, 
was  authorized  to  accept  the  safe  from  Robert- 
son &  Rankin  as  a  pledge  to  secure  the  freights 
due  on  the  safe  and  lumber  by  them  to  the  de- 
fendant, and,  even  if  he  was  authorized  so  to 
do,  that  what  transpired  between  Holt  and  Rob^ 
erlson  did  not  amount  to  a  delivery  of  the  safe 
to  Holt,  and  was  not  sufficient  lo deprive  plaint- 
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iffs  of  any  rights  they  mifht  acquire  in  respect 
to  tbb  safe;  that  while  the  defendant  might 
ratify  Holt's  act,  if  there  was  any  pledge,  yet  if 
the  safe  had  been  pledged  the  jury  might  con- 
sider the  fact  that  the  defendant  took  out  attach- 
ment proceedings  against  Robertson  &  Rankin 
as  evidence  of  the  repudiation  bv  defendant  of 
any  contract  of  pledge;  that  if  the  jury  should 
find  that  the  plaintiffs,  or  any  of  them,  knew, 
or  had  reason  to  know,  that  Robertson  &  Ran- 
kin were  insolvent  at  the  time  the  safe  was  ship- 
ped, the  plaintiffs  were  not  entitled  to  recover. 

His  Honor  then  instructed  the  jury  that  there 
was  no  evidence  of  any  delivery  of  the  safe  to 
the  defendant,  or  its  agent  authorized  for  such 
purpose,  and  directed  them  to  answer  the  first 
issue  in  the  negative,  and  the  second  in  the  af- 
firmative. The  defendant  excepted  to  the 
charge  of  the  court  and  to  the  instructions 
given  the  jury. 

Upon  the  appeal  taken  the  defendant  assigns 
as  error: 

(1)  The  admission  in  evidence  of  the  portions 
of  the  depositions  of  Jordan  l^Iatthews  objected 
to  by  defendant. 

(2)  The  refusal  of  the  court  to  give  the  special 
instructions  asked  by  defendant. 

(8)  That  the  court  erred  in  instructing  the 
jury  that  Holt  was  unauthorized  to  accept  ita 
safe  from  Robertson  &  Rankin  as  a  pledge, 
and  that,  even  if  he  was  authorized,  what  trans- 
pired between  Holt  and  Robertson  did  not 
amount  to  a  delivery  of  the  safe  to  Holt,  and 
was  not  sufficient  to  deprive  plaintiffs  of  any 
rights  they  might  acquire  in  respect  to  the 
safe. 

(4)  That  the  court  erred  in  instructing  the 
jury  that  they  migtit  consider  the  fact  that  the 
defendant  took  out  attachment  proceedings 
against  Robertson  &  Rankin  as  evidence  of  the 
repudiation  by  defendant  of  any  contract  of 
pledge. 

(5)  That  the  court  erred  in  instructing  the 
jury  that  there  was  no  evidence  of  any  deliv- 
ery of  the  safe,  and  in  directing  the  jury  to  an- 
swer the  first  issue  in  the  negative  and  the  sec- 
ond in  the  affirmative.  There  was  a  verdict 
and  judgment  for  plaintiffs,  and  the  defend- 
ant appealed. 

Messrs,  D.  Sehenck  and  Busbee  &  Bus- 
bee  for  appellant. 
Messrs,  E.  C.  Smith  and  W«  W.  Fuller 

for  respondents. 

Shepherdf  J,,  delivered  the  opinion  of  the 

court: 

Several  objections  were  made  to  the  testi- 
mony, all  of  which  we  think  were  properly 
overruled.  That  which  relates  to  the  witness' 
speaking  of  the  contents  and  effect  of  Exhibit 
A  would  have  been  tenable;  but  as  the  exhibit 
was  subsequently  introduced,  and  was  entirely 
consistent  with  the  witness'  statement,  the  de- 
fendnut  was  in  no  wise  prejudiced,  and  the 
exception  is  therefore  without  merit. 

It  is  proper  to  notice  that  the  third  instruc- 
tion asked  by  the  defendant  was  that,  if  the 
jury  should  oolieve  a  certain  slate  of  facts, 
"Tne  plaintiffs  are  not  entitled  to  recover." 
The  same  words  are  used  by  the  court  in  one 
of  the  instructions  given. 

Such  language  is  not  pertinent  to  any  of  the 
issues  submitt^.    These  present  questions  of 
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fact,  or  mixed  questions  of  law  and  fact,  and 
apon  the  findings  it  is  for  the  court  to  say 
whether  or  not  the  plaintiff  is  entitled  to  re- 
cover. Such  instructions  were  proper  upon 
the  general  issues  submitted  imder  the  old  prac> 
tice,  but  are  confusing  when  applied  to  our 
present  system. 

It  is  true  that  in  the  present  case  no  harm 
has  resulted,  as  we  can  dispose  of  the  appeal 
upon  the  testimony  of  the  defendant;  but  we 
have  adverted  to  this  improper  manner  of  ask- 
ing for  and  giving  instructions  in  order  that 
Uie  loose  practice  in  this  respect  may  be  discon- 
tinued. We  can  very  readily  conceive  how 
juries  may  be  perplexed  and  misled  by  such 
general  charges  when  they  come  to  pass  upon 
Sie  specific  issues  submitted  to  them,  and  bow 
new  trials  ma^y  be  thus  made  necessary  which 
could  otherwise  have  been  easily  avoided. 

The  plaintiffs'  action  is  based  upon  their  al- 
leged right  to  stop  the  property  in  transitu. 
This  right  "arises  solely  upon  the  insolvency 
of  the  buyer,  and  is  based  on  the  plain  reason 
of  justice  and  equity,  that  one  man's  goods 
shall  not  be  applied  to  the  payment  of  another 
man's  debts.  If,  therefore,  after  the  vendor 
has  delivered  the  goods  out  of  his  own  posses- 
sion, and  put  them  in  the  hands  of  a  cariier  for 
delivery  to  the  buyer  (which,  as  we  have  seen, 
is  such  a  constructive  delivery  as  devests  the 
vendor's  lien),  he  disc  overs  that  the  buyer  is 
insolvent,  he  may  retake  the  goods,  if  he  can, 
before  they  reach  the  buyer's  possession,  and 
thus  avoid  having  his  property  applied  to  pay- 
ing debts  due  by  the  buyer  to  other  people." 
It  IS  "highly  favored  on  account  of  its  intrinsic 
Justice."    2  Benjamin,  Sales,  §§  1220-1281. 

It  "is  but  an  equitable  extension  or  enlarge- 
ment of  the  vendor's  common-law  lien  for  Sic 
price,  and  not  an  independent  and  distinct 
right."    Note  to  §  1229,  supra, 

"It  is  quite  immaterial  that  the  insolvency 
existed  at  the  time  of  the  sale,  provided  the 
vendor  be  ignorant  of  the  fact  at  that  time." 
Zoeb  V.  Peters,  68  Ala.  243,  and  a  number  of 
cases  cited  in  note  to  §  1244,  Benjamin,  Sales, 
*upra. 

These  last  authorities  fully  sustain  His  Honor 
In  refusing  the  third  instruction  asked  by  the 
defendant 

The  mere  fact  that  Robertson  &  Rankin,  the 
consignees,  were  insolvent  at  the  time  of  the 
sale  could  not  defeat  the  hen  of  the  plaintiffs, 
unless  they  knew  of  such  insolvency.  The 
charge  as  given  was  correct  in  this  particular, 
and  the  jury  having  found  substantially  that 
the  plaintiffs  were,  nothing  further  appearing, 
entitled  to  avail  themselves  of  the  right  of 
stoppage  in  transitu^  and  that  they  exercised 
that  right  through  their  agent,  Mr.  Fuller,  we 
will  now  consider  the  several  defenses  made  by 
the  defendant.  No  agreement  or  usage  having 
been  shown  to  the  contrary,  the  right  of  stop- 
page in  transitu  continuea  until  the  safe  was 
actually  or  constructively  delivered  to  the  con- 
signee. 2  Benjamin,  Sales,  g  1269;  Hause  v. 
Jtidsan,  4  Dana,  7, 29  Am.  Dec.  877,  and  notes. 

The  firat  defense,  though  not  seriously 
pressed  upon  the  argument,  is  that  the  defend- 
ant acquired  title  by  reason  of  the  sale  under 
the  attachment  proceedings  instituted  by  it 
against  the  consignee  for  arrearages  of  freight 
due  on  lumber.    "The  vendor's  right  of  stop- 
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page  in  transitu  is  paramount  to  all  liens 
against  the  purchasers  (Hilliard,  Sales,  289; 
BUickman  v.  Pierce,  23  Cal.  508);  even  to  a  lien 
in  favor  of  the  carrier,  existing  by  usage,  for  a 
general  balance  due  him  from  tne  consignee. 
Oppenheim  v.  RusseU,  8  Bos.  &  P.  42. 

An  attachment  or  execution  against  the  ven- 
dee does  not  preclude  the  stoppage  in  transitu, 
for  this  is  not  a  taking  possession  by  the  ven- 
dee's authority;  the  proceeding  being  in  inti- 
tum,"  Note  to  Hause  v.  Judson,  supra,  where 
a  large  number  of  authorities  sustaining  the 
text  are  collected.  These  authorities  conclu- 
sively settle  that  the  defense  under  the  attach- 
ment proceedings  cannot  be  maintained. 

The  second  defense  rests  upon  the  following 
clar.se  of  the  bill  of  lading:  "The  several  car- 
riers shall  have  a  lien  upon  the  goods  [shipped] 
for  all  arrearages  of  freight  and  charges  due 
by  the  said  owners  or  consignees  on  other 
goods." 

The  counsel  for  the  defendant  could  give  us 
no  authority  in  support  of  this  defense,  and 
none,  we  think,  can  be  found,  to  the  effect  that 
such  a  stipulation  should  be  construed  to  take 
away  this  "highly  favored"  and  most  important 
right  of  the  vendor  to  preserve  his  lien,  in  or- 
der "that  his  goods  may  not  be  applied  to  the 
payment  of  another  man's  debts,"  much  Ies3  to 
those  of  his  agent  to  whom  he  delivered  tbuni 
for  carriage. 

Shippers  would  hardly  contemplate  that,  in 
acceptmg  such  a  bill  of  lading,  the  well  estab- 
lished and  cherished  right  of  stoppage  in 
transitu  was  to  be  made  dependent  upon 
whether  a  distant  consignee  was  indebted  to 
the  carrier;  and  the  commercial  world  would 
doubtless  be  surprised  if  it  were  understood 
that,  whenever  such  a  stipulation  was  imposed 
upon  consignors,  they  were  in  effect  yielding 
up  their  lien  for  the  purchase  money,  and  sub- 
stantially pledging  their  goods  for  the  payment 
of  an  existing  indebtedness  du6  their  agent,  the 
carrier,  by  a  possible  insolvent  vendee.  If 
such  is  the  proper  construction,  we  can  well 
appreciate  the  language  of  Lord  Alvanley,  in 
Oppenheim  v.  BusseU,  8  Bos.  &  P.  42,  when  he 
said  that  he  hoped  it  would  "never  be  estab- 
lished that  common  carriers,  who  are  bound  to 
take  all  goods  to  be  carried  for  a  reasonable 
price  tendered  to  them,  may  impose  such  a  con- 
dition upon  persons  sending  goods  by  them." 
He  doubts  whether  an  express  agreement  be- 
tween the  carrier  and  the  consignor  would  be 
binding;  and  Best,  J.,  in  WnglU  v.  8neU,  5 
Barn.  &  Aid.  850,  in  speaking  generally  of 
such  contracts,  said  he  "doubted  whether  a 
carrier  could  make  so  unjust  a  stipulation." 

Chancellor  Kent,  in  the  second  volume  of  his 
Commentaries,  remarks  ihot  "It  was  again 
stated  as  a  questionable  point  in  TFrt^At  v.  Snell 
whether  such  a  general  lien  could  exist  l>e- 
tween  the  owner  of  the  goods  and  the  carrier, 
and  the  claim  was  intimated  to  be  unjust.  It 
must  therefore  be  considered  a  point  still  re- 
maining to  be  settled  by  judicial  decision."  P. 
688. 

It  is  unnecessary,  however,  for  us  to  say 
whether  such  a  condition  or  agreement  would 
be  reasonable  and  binding,  as  it  seems  very 
clear  to  us  that  the  stipulation  in  the  present 
case  is  not  susceptible  of  the  construction  con- 
tend^ for,  and  that  it  is  enturely  subordinate 
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and  take  it  over  to  my  office.'  I  held  the  safe 
uDtil  some  little  time  after  that,  when  I  got 
news  that  he  had  run  away.  This  was  before 
the  tune  Mr.  Fuller  came  after  it— some  weeks 
before,  may  have  been  a  month  or  two  months 
— considerable  time.  Don't  remember  exactly 
what  time  it  was." 

Oron  examination.  "The  safe  came  about 
the  9th  or  10th  of  June;  had  been  here  three 
or  four  or  five  weeks  before  my  conversation 
with  Robertson.  The  defendant  sold  the  safe 
on  the  10th  of  same  month — either  August  or 
September.  The  place  where  Robertson  came 
at  the  warehouse  was  the  same  place  where  the 
safe  was  first  placed.  Robertson  &  Rankin 
were  notoriously  insolvent  when  Mr.  Ful- 
ler came  and  made  demand,  and  had  been  so 
long  before.  Defendant  has  no  receipt  from 
Robertson  &  Rankin  for  the  safe.  Defendant 
took  out  attachment  proceedings  after  Robert- 
son &  Rankin  left  here,  and  levied  upon  the 
pafe  under  the  proceedings,  as  Robertson  & 
Rankin's,  and  it  was  afterwards  sold  imder 
these  proceedings,  and  bought  by  the  defend- 
ant, who  paid  nothing  for  il,  but  credited  Rob- 
ertson &  K&nkin  on  their  debt  to  the  defend- 
ant. It  is  a  rule  of  the  defendant  company  not 
to  deliver  goods  to  anyone  without  their  sign- 
ing receipt  and  paying  freight." 

Ee-dired,  "At  the  time  the  safe  was  ship- 
ped to  Robertson  &  Rankin  they  were  entirely 
insolvent." 

Ey  the  Court.  "It  is  a  rule  of  the  defendant 
company  not  to  deliver  goods  until  the  freight 
is  paid.  I  had  the  power  and  could  have  de- 
livered it,  but  it  would  have  been  disobeying 
orders,  and  would  have  thrown  the  entire  re- 
sponsibility on  me.  I  was  seeking  to  secure 
the  freight  on  the  lumber  as  well  as  on  the  safe. 
It  is  also  a  rule  of  the  defendant  that,  if  freight 
is  not  paid  in  thirty  days,  notice  is  given  to  the 
shippers  to  pay.  The  safe  had  ^n  in  the 
warehouse  fully  thirty  days  before  Robertson 
pledged  it  to  me,  but  no  notice  had  been  given 
the  plaintiffs  by  me.  I  do  not  remember  posi- 
tively about  this;  it  was  some  two,  throe,  or 
four  weeks.  Never  made  any  memorandum 
of  it.  I  meant  to  sav  the  safe  was  in  the  ware- 
house thirty  days  before  it  was  sold  under  the 
attachment" 

The  defendant  asked  the  following  special 
instructions: 

(1)  That  upon  the  testimonv  the  plaintiffs  are 
not  entitled  to  recover.  (Refused,  and  defend- 
ant excepted.) 

(2)  That,  if  the  jury  believe  the  testimony 
of  John  A.  Holt,  they  must  respond  to  the  first 
issue,  "Yes,"  and  to  the  second  issue,  "^o." 
(Refused,  and  defendant  excepted.) 

(3)  That  if  the  jurv  shall  find  that  Robertson 
&  Rankin  were  insolvent  at  the  time  the  safe 
was  shipped  to  them  by  the  plaintiffs,  the  plaint- 
iffs are  not  entitled  to  recover.  (Refused,  and 
defendant  excepted.) 

His  Honor  chargi'd  the  jury  that  there  was 
no  evidence  that  Holt,  the  defendant's  agent, 
was  authorized  to  accept  the  safe  from  Robert- 
son &  Rankin  as  a  pledge  to  secure  the  freights 
due  on  the  safe  and  lumber  by  them  to  the  de- 
fendant, and,  even  if  he  was  authorized  so  to 
do.  that  what  transpired  between  Holt  and  Rob^ 
ertson  did  not  amount  to  a  delivery  of  the  safe 
to  Holt,  and  was  not  sufficient  to  deprive  plaint- 
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iffs  of  any  rights  they  mieht  acquire  in  respect 
to  thb  safe;  that  while  the  defendant  might 
ratify  Holt's  act,  if  there  was  any  pledge,  yet  if 
the  safe  had  been  pledged  the  Jury  might  con- 
sider the  fact  that  the  defendant  took  out  attach- 
ment proceedings  against  Robertson  &  Rankin 
as  evidence  of  the  repudiation  bv  defendant  of 
any  contract  of  pledge;  that  if  the  jury  should 
find  that  the  plaintiffs,  or  any  of  them,  knew, 
or  had  reason  to  know,  that  Robertson  &  Ran- 
kin were  insolvent  at  the  time  the  safe  was  ship- 
ped, the  plaintiffs  were  not  entitled  to  recover. 

His  Honor  then  instructed  the  jury  that  there 
was  no  evidence  of  any  delivery  of  the  safe  to 
the  defendant,  or  its  agent  authorized  for  such 
purpose,  and  directed  them  to  answer  the  first 
issue  in  the  negative,  and  the  second  in  the  af- 
firmative. The  defendant  excepted  to  the 
charge  of  the  court  and  to  the  instructions 
given  the  jury. 

Upon  the  appeal  taken  the  defendant  assigns 
as  error: 

(1)  The  admission  in  evidence  of  the  portions 
of  the  depositions  of  Jordan  Matthews  objected 
to  by  defendant 

(2)  The  refusal  of  the  court  to  give  the  special 
instructions  asked  by  defendant. 

(8)  That  the  court  erred  in  instructing  the 
jury  that  Holt  was  unauthorized  to  accept  its 
safe  from  Robertson  &  Rankin  as  a  pledge, 
and  that,  even  if  he  was  authorized,  what  trans- 
pired between  Holt  and  Robertson  did  not 
amount  to  a  delivery  of  the  safe  to  Holt,  and 
was  not  sufficient  to  deprive  plaintiffs  of  any 
rig[hts  they  might  acquire  in  respect  to  the 
safe. 

(4)  That  the  court  erred  in  instructing  the 
jury  that  they  might  consider  the  fact  that  the 
defendant  took  out  attachment  proceedings 
against  Robertson  &  Rankin  as  evidence  of  the 
repudiation  by  defendant  of  any  contract  of 
pledge. 

(5)  That  the  court  erred  in  inslructinff  the 
jury  that  there  was  no  evidence  of  any  ue liv- 
ery of  the  safe,  and  in  directing  the  jury  to  an- 
swer the  first  issue  in  the  negative  and  the  sec> 
ond  in  the  affirmative.  There  was  a  verdict 
and  judgment  for  plaintiffs,  and  the  defend- 
ant appealed. 

Messrs,  D,  Schenck  and  Busbee  &  Bus- 
bee  for  appellant 
Messrs,  E.  C.  Smith  and  W.  W.  Fuller 

for  respondents. 

Shepherd*  J,,  delivered  the  opinion  of  the 
court: 

Several  objections  were  made  to  the  testi- 
mony, all  of  which  we  think  were  properly 
overruled.  That  which  relates  to  the  witness' 
speaking  of  the  contents  and  effect  of  Exhibit 
A  would  have  been  tenable;  but  as  the  exhibit 
wassul^equently  introduced,  and  was  entirely 
consistent  with  the  witness'  statement,  the  de- 
fendant was  in  no  wise  prejudiced,  and  the 
exception  is  therefore  without  merit 

It  is  proper  to  notice  that  the  third  instruc- 
tion asked  bv  the  defendant  was  that,  if  the 
jury  should  believe  a  certain  state  of  facts, 
"The  plaintiffs  are  not  entitled  to  recover." 
The  same  words  are  used  by  the  court  in  one 
of  the  instructions  given. 

Such  language  is  not  pertinent  to  any  ^ 
issues  submittea.    These  present  que^^ 
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fact,  or  mixed  questions  of  law  and  fact,  and 
apon  the  findings  it  is  for  the  court  to  say 
whether  or  not  the  plaintiff  is  entitled  to  re- 
cover. Such  instructions  were  proper  upon 
the  general  issues  submitted  under  the  old  prac- 
tice, but  are  confusing  when  applied  to  our 
present  system. 

It  is  true  that  in  the  present  case  no  harm 
has  resulted,  as  we  can  dispose  of  the  appeal 
upon  the  testimony  of  the  defendant;  but  we 
have  adverted  to  this  improper  manner  of  ask- 
ing for  and  giving  instructions  in  order  that 
tlie  loose  practice  in  this  respect  may  be  discon- 
tinued. We  can  very  readily  conceive  how 
juries  may  be  perplexed  and  misled  by  such 
general  charges  when  they  come  to  pass  upon 
tiie  specific  issues  submitted  to  them,  and  how 
new  trials  may  be  thus  made  necessary  which 
could  otherwise  have  been  easily  avoided. 

The  plaintiffs'  action  is  based  upon  their  al- 
leged right  to  stop  the  property  in  transitu. 
This  right  ''arises  solely  upon  the  insolvency 
of  the  buyer,  and  is  based  on  the  plain  reason 
of  justice  and  equity,  that  one  man's  goods 
shall  not  be  applied  to  the  payment  of  another 
man's  debts.  If,  therefore,  after  the  vendor 
has  delivered  the  goods  out  of  his  own  posses- 
sion, and  put  them  in  the  hands  of  a  carrier  for 
delivery  to  the  buyer  (which,  as  we  have  seen, 
is  such  a  constructive  delivery  as  devests  the 
vendor's  lien),  he  disc  overs  that  the  buyer  is 
in^lvent,  he  may  retake  the  goods,  if  he  can, 
before  they  reach  the  buyer's  possession,  and 
thus  avoid  having  his  property  applied  to  pay- 
ing debts  due  by  the  Duyer  to  other  people." 
It  IS  "highly  favored  on  account  of  its  mtrinsic 
justice."    2  Benjamin,  Sales,  §§  1220-1231. 

It  "is  but  an  equitable  extension  or  enlaree- 
ment  of  the  vendor's  common-law  lien  for  the 
price,  and  not  an  independent  and  distinct 
right."    Note  to  §  1229,  supra, 

"It  is  quite  immaterial  that  the  insolvency 
existed  at  the  time  of  the  sale,  provided  the 
vendor  be  ignorant  of  the  fact  at  that  time." 
Loeb  V.  Peters,  68  Ala.  248,  and  a  number  of 
cases  cited  in  note  to  §  1244,  Benjamin,  Sales, 
*upra. 

These  last  authorities  fully  sustain  His  Honor 
In  refusing  the  third  instruction  asked  by  the 
defendant. 

The  mere  fact  that  Robertson  &  Rankin,  the 
consignees,  were  insolvent  at  the  time  of  the 
«ale  could  not  defeat  the  hen  of  the  plaintiffs, 
unless  they  knew  of  su<^  insolvency.  The 
charge  as  given  was  correct  in  this  particular, 
and  the  jury  having  found  substantially  that 
the  plaintiffs  were,  nothing  further  appearing, 
entitled  to  avail  themselves  of  the  right  of 
stoppage  in  transitu,  and  that  they  exercised 
that  right  through  their  agent,  Mr.  Fuller,  we 
will  now  consider  the  several  defenses  made  by 
the  defendant.  No  agreement  or  usage  having 
been  shown  to  the  contrary,  the  right  of  stop- 
page in  transitu  continuea  until  the  safe  was 
actually  or  constructively  delivered  to  the  con- 
signee. 2  Benjamin,  Sales,  §  1268;  Hause  v. 
Judson,  4  Dana,  7, 29  Am.  Dec.  877»  and  notes. 

The   first   defense,    thous^h    not   seriously 

pressed  upon  the  argument,  is  that  the  defena- 

~*  acquired  title  by  reason  of  the  sale  under 

ttachment   proceedings  instituted   by  it 

'•  the  consignee  for  arrearages  of  freight 

lumber.    "The  vendor's  right  of  stop- 

A. 


page  in  transitu  is  paramount  to  all  liens 
against  the  purchasers  (Hilliard,  Sales,  289; 
Blaekman  v.  Pierce,  23  Cal.  508);  even  to  a  lien 
in  favor  of  the  carrier,  existing  by  usage,  for  a 
general  balance  due  him  from  tne  consignee. 
Oppenheim  v.  RusseU,  8  Bos.  <&  P.  42. 

An  attachment  or  execution  against  the  ven- 
dee does  not  preclude  the  stoppage  in  transitu, 
for  this  is  not  a  taking  possession  by  the  ven- 
dee's authority;  the  proceeding  being  in  inti- 
turn.**  Note  to  Hause  v.  Judson,  supra,  where 
a  large  number  of  authorities  sustaining  the 
text  are  collected.  These  authorities  conclu- 
sively settle  that  the  defense  under  the  attach- 
ment proceedings  cannot  be  maintained. 

The  second  defense  rests  upon  the  following 
clai;se  of  the  bill  of  lading:  "The  several  car- 
riers shall  have  a  lien  upon  the  goods  [shipped] 
for  all  arrearages  of  freight  and  charges  due 
by  the  said  owners  or  consignees  on  other 
goods." 

The  counsel  for  the  defendant  could  give  us 
no  authority  in  support  of  this  defense,  and 
none,  we  think,  can  be  found,  to  the  effect  that 
such  a  stipulation  should  be  construed  to  take 
away  this  "highly  favored'*  and  most  important 
right  of  the  vendor  to  preserve  his  lien,  in  or- 
der "that  his  goods  may  not  be  applied  to  the 
payment  of  another  man's  debts,"  much  Ies3  to 
those  of  his  agent  to  whom  he  delivered  them 
for  carriage. 

Shippers  would  hardly  contemplate  that,  in 
accepting  such  a  bill  of  lading,  the  well  estab- 
lished and  cherished  right  of  stoppage  in 
transitu  was  to  be  made  dependent  upon 
whether  a  distant  consignee  was  indebted  to 
the  carrier;  and  the  commercial  world  would 
doubtless  be  surprised  if  it  were  understood 
that,  whenever  such  a  stipulation  was  imposed 
upon  consignors,  they  were  in  effect  yielding 
up  their  lien  for  the  purchase  money,  and  sub- 
stantially pledging  their  goods  for  the  payment 
of  an  existing  indebtedness  due  their  agent,  the 
carrier,  by  a  possible  insolvent  vendee.  If 
such  is  the  proper  construction,  we  can  well 
appreciate  the  language  of  Lord  Alvanley,  in 
Oppenheim  v.  BusSdl,  8  Bos.  &  P.  42,  when  he 
said  that  he  hoped  it  would  "never  be  estab- 
lished that  common  carriers,  who  are  bound  to 
take  all  goods  to  be  carried  for  a  reasonable 
price  tendered  to  them,  may  impose  such  a  con- 
dition upon  persons  sending  goods  by  them." 
He  doubts  whether  an  express  agreement  be- 
tween the  carrier  and  the  consignor  would  be 
binding;  and  Best,  J,,  in  WrigJU  v.  Snell,  6 
Barn.  &  Aid.  850,  in  speaking  generally  of 
such  contracts,  said  he  "doubted  whether  a 
carrier  could  make  so  unjust  a  stipulation." 

Chancellor  Kent,  in  the  second  volume  of  his 
Commentaries,  remarks  that  "It  was  again 
stated  as  a  questionable  point  in  Wright  v.  iiiiell 
whether  such  a  general  lien  could  exist  be- 
tween the  owner  of  the  goods  and  the  carrier, 
and  the  claim  was  intimated  to  be  unjust.  It 
must  therefore  be  considered  a  point  still  re- 
maining to  be  settled  by  judicial  decision."  P. 
688. 

It  is  unnecessary,  however,  for  us  to  say 
whether  such  a  condition  or  agreement  would 
be  reasonable  and  binding,  as  it  seems  very 
clear  to  us  that  the  stipulation  in  the  present 
case  is  not  susceptible  of  the  construction  con- 
tended for,  and  that  it  is  entirely  subordinate 
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and  take  it  over  to  my  office.'  I  held  the  safe 
until  some  little  time  after  that,  when  I  got 
news  that  he  had  run  away.  This  was  before 
the  time  Mr.  Fuller  came  after  it — some  weeks 
before,  may  have  been  a  month  or  two  months 
— considerable  time.  Don't  remember  exactly 
what  time  it  was." 

Ch'oas  examination.  "The  safe  came  about 
the  9th  or  10th  of  June;  had  been  here  three 
or  four  or  five  weeks  before  my  conversation 
with  Robertson.  The  defendant  sold  the  safe 
on  the  10th  of  same  month — either  August  or 
September.  The  place  where  Robertson  came 
at  the  warehouse  was  the  same  place  where  the 
safe  was  first  placed.  Rol)ert8on  &  Rankin 
were  notoriously  insolvent  when  Mr.  Ful- 
ler came  and  made  demand,  and  had  been  so 
long  before.  Defendant  has  no  receipt  from 
Robertson  <&  Rankin  for  the  safe.  Defendant 
took  out  attachment  proceedings  after  Robert- 
son &  Rankin  left  here,  and  levied  upon  the 
safe  under  the  proceedings,  as  Robertson  & 
Rankin's,  and  it  was  afterwards  sold  under 
these  proceedings,  and  bought  by  the  defend- 
ant, who  paid  nothing  for  it,  but  credited  Rob- 
ertson &  Rankin  on  their  debt  to  the  defend- 
ant. It  is  a  rule  of  the  defendant  company  not 
to  deliver  goods  to  anyone  without  thdr  sign- 
ing receipt  and  paying  freight." 

Be-direci.  "At  the  time  the  safe  was  ship- 
ped to  Robertson  &  Rankin  they  were  entirely 
insolvent." 

Ey  t?ie  Court.  "It  is  a  rule  of  the  defendant 
company  not  to  deliver  goods  until  the  freight 
is  paid.  I  had  the  power  and  could  have  de- 
livered it,  but  it  would  have  been  disobeying 
orders,  and  would  have  thrown  the  entire  re- 
sponsibility on  me.  I  was  seeking  to  secure 
the  freight  on  the  lumber  as  well  as  on  the  safe. 
It  is  also  a  rule  of  the  defendant  that,  if  freight 
is  not  paid  in  thirty  days,  notice  is  given  to  the 
shippers  to  pay.  The  safe  had  been  in  the 
warehouse  fully  thirty  days  before  Robertson 
pledged  it  to  me,  but  no  notice  had  been  given 
the  plaintiffs  by  me.  I  do  not  remember  posi- 
tively about  this;  it  was  some  two,  throe,  or 
four  weeks.  Never  made  any  memorandum 
of  it.  I  meant  to  sav  the  safe  was  in  the  ware- 
house thirty  days  before  it  was  sold  under  the 
attachment." 

The  defendant  asked  the  following  special 
instructions: 

(1)  That  upon  the  testimony  the  plaintiffs  are 
not  entitled  to  recover.  (Refused,  and  defend- 
ant excepted.) 

(2)  That,  if  the  jury  believe  the  testimony 
of  John  A.  Holt,  tbey  must  respond  to  the  first 
issue,  "Yes,"  and  to  the  second  issue,  "^o." 
(Refused,  and  defendant  excepted.) 

C6)  That  if  the  jury  shall  find  that  Robertson 
&  Rankin  were  insolvent  at  the  time  the  safe 
was  shipped  to  them  by  the  plaintiffs,  the  plaint- 
iffs are  not  entitled  to  recover.  (Refused,  and 
defendant  excepted.) 

His  Honor  charged  the  jury  that  there  was 
no  evidence  that  Holt,  the  defendant's  agent, 
was  authorized  to  accept  the  safe  from  Robert^ 
son  &  Rankin  as  a  pledge  to  secure  the  freights 
due  on  the  safe  and  lumber  by  them  to  the  de- 
fendant, and,  even  if  he  was  authorized  so  to 
do.  that  what  transpired  between  Holt  and  Rob^ 
ertson  did  not  amount  to  a  delivery  of  the  safe 
to  Holt,  and  was  not  sufficient  to  deprive  plaint- 
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iffs  of  any  rights  they^  might  acquire  in  respect 
to  tbb  safe;  that  while  the  defendant  might 
ratify  Holt's  act,  if  there  was  any  pledge,  yet  if 
the  SBie  had  been  pledged  the  jury  might  con- 
sider the  fact  that  the  defendant  took  out  attach- 
ment  proceedings  against  Robertson  &  Rankin 
as  evidence  of  the  repudiation  bv  defendant  of 
any  contract  of  pledge;  that  if  the  jury  should 
find  that  the  plaintiffs,  or  any  of  them,  knew, 
or  had  reason  to  know,  that  Robertson  &  Ran- 
kin were  insolvent  at  the  time  the  safe  was  ship- 
ped, the  plaintiffs  were  not  entitled  to  recover. 

His  Honor  then  instructed  the  jury  that  there 
was  no  evidence  of  any  delivery  of  the  safe  to 
the  defendant,  or  its  agent  authorized  for  such 
purpose,  and  directed  them  to  answer  the  first 
issue  in  the  negative,  and  the  second  in  the  af- 
firmative. The  defendant  excepted  to  the 
charge  of  the  court  and  to  the  instructions 
given  the  jury. 

Upon  the  appeal  taken  the  defendant  assigns 
as  error: 

(1)  The  admission  in  evidence  of  the  portions 
of  the  depositions  of  Jordan  Matthews  objected 
to  by  defendant 

(2)  The  refusal  of  the  court  to  give  the  special 
instructions  asked  by  defendant. 

(3)  That  the  court  erred  in  instructing  the 
jury  that  Holt  was  unauthorized  to  accept  its 
safe  from  Robertson  &  Rankin  as  a  pledge, 
and  that,  even  if  he  was  authorized,  what  trans- 
pired between  Holt  and  Robertson  did  not 
amount  to  a  delivery  of  the  safe  to  Holt,  and 
was  not  sufficient  to  deprive  plaintiffs  of  any 
rig[hts  they  might  acquire  in  respect  to  the 
safe. 

(4)  That  the  court  erred  in  instructing  the 
jury  that  they  might  consider  the  fact  that  the 
defendant  took  out  attachment  proceedings 
against  Robertson  &  Rankin  as  evidence  of  the 
repudiation  by  defendant  of  any  contract  of 
pledge. 

(5)  That  the  court  erred  in  inslructing  the 
jury  that  there  was  no  evidence  of  any  deliv- 
ery of  the  safe,  and  in  directing  the  juiy  to  an- 
swer the  first  issue  in  the  negative  and  the  sec- 
ond in  the  affirmative.  There  was  a  verdict 
and  judgment  for  plaintiffs,  and  the  defend- 
ant appealed. 

Messrs.  D.  Schenck  and  Busbse  &  Bus- 
bee  for  appellant. 
Messrs.  E.  C.  Smith  and  W.  W.  Fuller 

for  respondents. 

Shepherd*  J.,  delivered  the  opinion  of  tha 
court: 

Several  objections  were  made  to  the  testi- 
mony, all  of  which  we  think  were  properly 
overruled.  That  which  relates  to  the  witness' 
speaking  of  the  contents  and  effect  of  Exhibit 
A  would  have  been  tenable;  but  as  the  exhibit 
was  subsequently  introduced,  and  was  entirely 
consistent  with  the  witness'  statement,  the  de- 
fendant was  in  no  wise  prejudiced,  and  the 
exception  is  therefore  without  merit. 

It  is  proper  to  notice  that  the  third  instruc- 
tion asked  by  the  defendant  was  that,  if  the 
jury  should  oolieve  a  certain  slate  of  facts, 
"The  plaintiffs  are  not  entitled  to  recover." 
The  same  words  are  used  by  the  court  in  one 
of  the  instructions  given. 

Such  language  is  not  pertinent  to  any  of  the 
issues  submitt^.    These  present  questions  of 


1889. 


Fabsbll  y.  Richmond  &  DAinriLLS  R.  Co 


651 


fact,  or  mixed  questions  of  law  and  fact,  and 
upon  the  findings  it  is  for  the  court  to  say 
whether  or  not  the  plaintiff  is  entitled  to  re- 
cover. Such  instructions  were  proper  upon 
the  general  issues  submitted  under  the  old  prac- 
tice, but  are  confusing  when  applied  to  our 
present  system. 

It  is  true  that  in  the  present  case  no  barm 
has  resulted,  as  we  can  dispose  of  the  appeal 
upon  the  testimony  of  the  defendant;  but  we 
have  adverted  to  this  improper  manner  of  ask- 
ing for  and  giving  instructions  in  order  that 
the  loose  practice  in  this  respect  may  be  discon- 
tinued. We  can  very  readily  conceive  how 
Juries  may  be  perplexed  and  misled  by  such 
general  charges  when  they  come  to  pass  upon 
Sie  specific  issues  submitted  to  them,  and  how 
new  trials  mav  be  thus  made  necessary  which 
could  otherwise  have  been  easily  avoided. 

The  plaintiffs'  action  is  based  upon  their  al- 
leged right  to  stop  the  property  in  transitu. 
This  right  "arises  solely  upon  the  insolvency 
of  the  buyer,  and  is  based  on  the  plain  reason 
of  justice  and  ec[uity,  that  one  man's  goods 
shall  not  be  applied  to  the  payment  of  another 
man's  debts,  if,  therefore,  after  the  vendor 
has  delivered  the  goods  out  of  his  own  posses- 
sion, and  put  them  in  the  hands  of  a  carrier  for 
delivery  to  the  buyer  (which,  as  we  have  seen, 
is  such  a  constructive  delivery  as  devests  the 
vendor's  lien),  he  discovers  that  the  buyer  is 
insolvent,  he  may  retake  the  goods,  if  he  can, 
before  they  reach  the  buyer's  possession,  and 
thus  avoid  having  his  property  applied  to  pay- 
ing debts  due  by  the  Duyer  to  other  people." 
It  Is  "highly  favored  on  account  of  its  mtrmsic 
justice."    2  Benjamin,  Sales,  g§  1220-1281. 

It  "is  but  an  equitable  extension  or  enlarge- 
ment of  the  vendor's  common-law  lien  for  ue 
price,  and  not  an  independent  and  distinct 
right."    Note  to  §  1229,  supra. 

"It  is  quite  immaterial  that  the  insolvency 
existed  at  the  time  of  the  sale,  provided  the 
vendor  be  ignorant  of  the  fact  at  that  time." 
Loeb  V.  Peters,  63  Ala.  243,  and  a  number  of 
cases  dted  in  note  to  §  1244,  Benjamin,  Sales, 
supra. 

These  last  authorities  fully  sustain  His  Honor 
In  refusing  the  third  instruction  asked  by  the 
defendant. 

The  mere  fact  that  Robertson  &  Rankin,  the 
consignees,  were  insolvent  at  the  time  of  the 
sale  could  not  defeat  the  hen  of  the  plaintiffs, 
unless  they  knew  of  such  insolvency.  The 
charge  as  given  was  correct  in  this  particular, 
and  the  jury  having  found  substantially  that 
the  plaintiffs  were,  nothing  further  appearing, 
entitled  to  avail  themselves  of  the  right  of 
stoppage  in  transitu,  and  that  they  exercised 
Chat  right  through  their  agent,  Mr.  Fuller,  we 
will  now  consider  the  several  defenses  made  by 
the  defendant.  No  agreement  or  usage  having 
been  shown  to  the  contrary,  the  right  of  stop- 
page in  transitu  continuea  until  the  safe  was 
actually  or  constructively  delivered  to  the  con- 
aignee.  2  Benjamin,  Sales,  §  1269;  Hause  v. 
Judscn,  4  Dana,  7, 29  Am.  Dec.  377,  and  notes. 

The  first  defense,  though  not  seriously 
pressed  upon  the  argument,  is  that  the  defend- 
ant acquired  title  by  reason  of  the  sale  under 
the  attachment  proceedings  instituted  by  it 
against  the  consignee  for  arrearages  of  freight 
due  on  lumber.    "The  vendor's  right  of  s:op- 
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page  in  transitu  is  paramount  to  all  liens 
against  the  purchasers  (Hilliard,  Sales,  289; 
Packman  v.  Pierce ,  23  Cal.  508);  even  to  a  lien 
in  favor  of  the  carrier,  existing  by  usage,  for  a 
general  balance  due  him  from  the  consignee. 
Oppenheim  v.  RusseU,  8  Bos.  &  P.  42. 

An  attachment  or  execution  against  the  ven- 
dee does  not  preclude  the  stoppage  in  transitu, 
for  this  is  not  a  taking  possession  by  the  ven- 
dee's authority;  the  proceeding  being  in  inti- 
tum,*'  Note  to  Hause  v.  Judson,  supra,  where 
a  large  number  of  authorities  sustaining  the 
text  are  collected.  These  authorities  conclu- 
sively settle  that  the  defense  under  the  attach- 
ment proceedings  cannot  be  maintained. 

The  second  defense  rests  upon  the  following 
clar.se  of  the  bill  of  lading:  "The  several  car- 
riers shall  have  a  lien  upon  the  goods  [shipped] 
for  all  orrearages  of  freight  and  charges  due 
by  the  said  owners  or  consignees  on  other 
goods." 

The  counsel  for  the  defendant  could  give  us 
no  authority  in  support  of  this  defense,  and 
none,  we  think,  can  be  found,  to  the  effect  that 
such  a  stipulation  should  be  construed  to  take 
away  this  "highly  favored'*  and  most  important 
right  of  the  vendor  to  preserve  his  lien,  in  or- 
der "that  his  goods  may  not  be  applied  to  the 
payment  of  another  man's  debts,"  much  Ies3  to 
those  of  his  agent  to  whom  he  delivered  them 
for  carriage. 

Shippers  would  hardly  contemplate  that,  in 
accepting  such  a  bill  of  lading,  the  well  estab- 
lished and  cherished  right  of  stoppage  in 
transitu  was  to  be  m&e  dependent  upon 
whether  a  distant  consignee  was  indebted  to 
the  carrier;  and  the  commercial  world  would 
doubtless  be  surprised  if  it  were  understood 
that,  whenever  such  a  stipulation  was  imposed 
upon  consignors,  they  were  in  effect  yielding 
up  their  lien  for  the  purchase  money,  and  sub- 
stantially pledging  their  goods  for  the  payment 
of  an  existing  indebtedness  due  their  agent,  the 
carrier,  by  a  possible  insolvent  vendee.  If 
such  is  the  proper  construction,  we  can  well 
appreciate  the  language  of  Lord  Alvanley,  in 
Oppenheim  v.  BusseU,  8  Bos.  &  P.  42,  when  he 
said  that  he  hoped  it  would  "never  be  estab- 
lished that  common  carriers,  who  are  bound  to 
take  all  goods  to  be  carriea  for  a  reasonable 
price  tendered  to  them,  may  impose  such  a  con- 
dition upon  persons  sending  goods  by  them." 
He  doubts  whether  an  express  agreement  be- 
tween the  carrier  and  the  consignor  would  be 
binding;  and  Best,  J.,  in  Wright  v.  Snell,  5 
Bam.  &  Aid.  850,  in  speaking  generally  of 
such  contracts,  said  he  "doubted  whether  a 
carrier  could  make  so  unjust  a  stipulation." 

Chancellor  Kent,  in  the  second  volume  of  his 
Commentaries,  remarks  that  "It  was  again 
stated  as  a  questionable  i>o\niinWright  v.  Siiell 
whether  such  a  general  lien  could  exist  be- 
tween the  owner  of  the  goods  and  the  carrier, 
and  the  claim  was  intimated  to  be  unjust.  It 
must  therefore  be  considered  a  point  still  re- 
maining to  be  settled  by  judicial  decision."  P. 
638. 

It  is  unnecessary,  however,  for  us  to  say 
whether  such  a  condition  or  agreement  would 
be  reasonable  and  binding,  as  it  seems  very 
clear  to  us  that  the  stipulation  in  the  present 
case  is  not  susceptible  of  the  construction  con- 
tended for,  and  that  it  is  entirely  subordinate 
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against  the  consignee,  also  a  lien  for  the  aiw 
rearages  of  f rei|^ht  due  by  hinu  There  was  no 
new  coDsideratioQ,  and  the  proposition  of  the 
consignee,  and  its  alleged  acceptance  by  the 
defendant,  left  them  in  precisely  the  same  posi- 
tion as  before.  It  amounted  virtuaUy  to  the 
defendant's  saying:  '  'If  you  wiU  pay  the  freight 
and  arrearages,  i  will  deliver  you  the  safe.** 
This  was,  as  we  have  seen,  the  effect  of  the  bill 
of  lading. 

In  the  leading  case  upon  this  subject  ( White^ 
head  V.  Anderson,  9  Mees.  &  W.  518,  cited  with 
approval  by  Benjamin,  supra),  the  agent  of 
the  consignee  went  on  boeird  the  ship  when 
she  arrived  in  port,  and  told  the  captain  that 
he  had  come  to  take  possession  of  the  cargo. 
He  went  into  the  cabm,  into  which  the  ends 
of  the  timber  projected,  and  saw  and  touched 
the  timber.  When  the  agent  first  stated  that 
he  came  to  take  possession,  the  captain  made 
no  reply,  but  subsequently,  at  the  same  inter- 
view, told  him  that  he  would  deliver  him  the 
cargo  when  he  was  satisfied  about  his  freight. 
They  went  ashore  toother,  and  shortly  after 
an  agent  of  the  consignor  served  a  notice  of 
stoppage  in  transitu  upon  the  mate,  who  had 
cJiarge  of  the  cargo. 

"Held,  that,  under  these  circumstances,  there 
was  no  actual  possession  taken  of  the  goods  by 
the  consignees,  and  that,  as  there  was  no  con- 
tract by  tne  captain  to  hold  the  goods  as  their 
agent,  the  circumstances  did  not  amount  to. a 
constructive  possession  of  the  goods  by  them. 
There  is  no  proof  of  any  such  contract  A. 
promise  by  the  captain  to  the.agent  of  the  con- 
signees is  stated,  but  it  is  no  more  than  a  prom- 
ise, without  a  new  consideration,  to  fulfill  the 
original  contract,  and  deliver  in  due  course  to 
the  consignee  on  payment  of  freight,  which 
leaves  the  captain  in  the  same  situation  as  be- 
fore. After  the  agreement  he  remained  a 
mere  agent  for  expediting  the  cargo  to  its  orig- 
inal destination." 

This,  it  seems  to  us,  is  conclusive  of  our 
case.  Here  there  was  no  new  consideratioD 
whatever  moving  from  the  vendee,  nor  wa» 
there  any  definite  understanding  that  the  de- 
fendant was  to  forbear  pr»King  the  vague  pn>^ 
ceedings  suggested  by  him.  1  Addison,  Con- 
tracts, 11,  note. 

There  was  therefore  no  new  contract,  and 
the  defendant  held  the  safe  in  the  same  char- 
acter as  he  did  before,  when,  as  we  have 
shown,  it  was  subject  to  the  paramount  claims 
of  the  plaintiffs.  We  have  been  abl"^  to  find 
no  case  where  a  pledge  of  this  kind  has  been 
asserted,  but  we  have  observed  that  all  the 
cases  we  have  examined  lav  down  the  rule  that 
constructive  delivieiy  is  only  made  by  the  car- 
rier agreeing,  either  expresslv  or  b;^  Implica- 
tion, to  hold  as  the  agent  of  the  consignee. 

While  the  amount  involved  in  this  suit  is- 
small,  we  have  thought  it  our  duty,  in  view  of 
the  importance  of  tne  questions  of  law  pre- 
sented, to  carefully  examine  many  of  the  mul- 
titude of  cases  upon  the  subject,  and  our  con- 
clusion is  that  His  Honor  was  correct  in  tellinfl^ 
the  jurv  that  what  transpired  between  Holt 
and  Robertson  (one  of  the  consignees)  did  not 
amount  to  a  delivery,  and  was  not  sufficient  to 
deprive  the  plaintiffs  of  any  rights  they  might 
acquire  in  respect  to  the  safe. 

There  is  no  error. 
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A.  MONTGOMERY,  Appt. 
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Ji  oommmiieation  fttim  a  Inuband  to  his 
wifbf  not  In  the  preeenoe  of  any  other  person, 
does  not  oonstltate  a  publication  within  the 
meaning  of  the  law  of  slander. 

• 

(March  28»  1880.)* 

APPEAL  hj  plaintiff,  from  a  judgment  of 
the  Supenor  Court  of  Alameda  dounty  in 
fayor  of  plaintiff  in  an  action  for  slander.  On 
refaearing  in  bank.    Becersed, 

The  case  sufQcientlv  appears  in  the  opinion. 

Mewn,  Esteef  Wilson  &  MeCutehen* 
^.  C.  Martin  and  W*  F*  Ooad  for  appel- 
lant. 

Me»r9,  W.  W.  Allen,  A«  R.  Cotton  and 
W.  H.  H.  Hart  for  respondent. 

McFarlandt  «/*.,  delivered  the  opinion  of 
the  court: 

Action  for  slander.  Verdict  and  judgment 
for  plaintiff.  Defendant  appeals  from  the  judg- 
ment and  from  an  order  denying  a  new  trial. 
The  eyidence  shows  that  the  alleged  slanderous 
words  were  spoken  (if  at  all)  in  the  house  of 
the  defendant  in  a  conyersation  addressed  ex- 
clusiyely  to  his  wife;  and  the  question  to  be 
detennined  is  this:  Did  the  speaking  qf  the 
words,  under  these  circumstances,  to  his  wife 
alone,  constitute  a  "publication  within  the 
meaning  of  that  word  as  used  in  the  definition 
of  slander? 

(The  plaintiff  was  eayes-dropping,  and  claims 
to  haye  heard  the  alleged  slanderous  words 
from  a  point  outside  of  the  door  of  the  room  in 
which  defendant  and  his  wife  were  talking.) 

.  The  Codes  of  this  State  provide  how  mar- 
riages may  he  entered  into  and  how  divorces 
may  he  obtained,  and  they  also  have  certain 
provisions,  different  from  the  rules  of  the  com- 
mon law,  about  the  property  of  the  spouses, 
and,  to  a  limited  extent,  about  their  power  to 
make  contracts,  etc.  But  in  the  Codes  there 
is  no  attempt  made  to  change  the  essential  nat- 
ure of  marriage,  or  to  state  its  manifold  inci- 
dents and  consequences,  or  to  establish  new 
rules  for  the  solution  of  the  various  questions 
which  arise  out  of  those  incidents  and  conse- 
quences. 

Moreover,  although  the  Codes  define  slander 
as  a  "false  and  unprivileged  publication"  of 
certain  matters,  they  do  not  declare  what  shall 
constitute  "publication."  For  the  determina- 
tion of  these  questions,  therefore — as  there  are 
no  provisions  about  them  in  the  Codes— we 
must  look  to  the  common  law,  which  is  the 

*A  decision  in  this  case  was  rendered  December 
8, 1888.  A  rehearing  was  subsequently  granted  and 
the  opinion  now  published  was  delivered  upon  the 
date  above  indicated.  The  former  opinion  was  so 
materially  changed  that  it  is  of  little  general  value. 
I  Hep.     ]. 
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basis  of  our  jurisprudence.    Pol.  Code,  %  4468; 
Van  Maren  y.  Johnson,  15  Cal.  812. 

It  is  admitted  to  be  the  settled  rule  that  there 
can  be  no  publication  within  the  meaning  of 
the  law  of  slander  unless  the  words  alleg^  to 
be  slanderous  are  spoken  to,  and  in  the  pres- 
ence of,  a  third  person;  that  is,  a  person  other 
than  the  one  who  speaiLS  and  the  one  to  whom 
the  words  are  spoken.  A  man  entirely  alone 
cannot  commit  blander  by  talking  fuoud  to 
hioiself.  And  the  final  question  to  be  solved 
is  whether  a  wife,  when  spoken  to  by  her  hus- 
band in  the  privacy  of  home,  and  not  in  the 
presence  of  others,  is  a  "third  person"  within 
the  meaning  of  the  law  under  review,  or 
whether,  under  those  circumstances,  there 
should  be  applied  the  doctrine  that  the  husband 
and  wife  are,  civilly,  one  person.  There  is  no 
doubt  of  the  general  common-law  rule  that  the 
civil  existence  of  the  wife  is  merged  in  that  of 
her  husband. 

Blackstone  says  that  "by  marriage  the  hus- 
bnnd  and  wife  are  one  person  in  law,"  and  that 
"the  legal  existence  of  the  woman  is  suspended 
during  the  marriage,  or,  at  least  is  incorpor- 
ated and  consolidate  into  that  of  the  husband." 
Vol.  1,  p.  442. 

Upon  this  principle  of  the  lef^al  union  of  hus- 
bands and  wives  most  of  their  rights,  duties 
and  disabilities  depended.  They  could  not  be 
witnesses  for  or  against  each  otlier  because  of 
the  maxims,  Nemo  in  propria  causa  testis  esse 
debet y  and  Nemo  tenet  urse  ipsum  aceusare. 

And  upon  this  ground  it  has  been  always 
held  that  no  prosecution  for  conspiracy  can  oe 
maintained  against  a  husband  and  w&  only; 
because  the  cnme  of  conspiracy  cannot  be  com- 
mitted by  one  person  alone,  and  a  husband  and 
wife  are  but  one  person  in  law.  Hawk.  P.  C. 
p.  448,  §  8;  2  Russ.  Crimes,  690;  People  v. 
Richards,  67  Cal.  412. 

It  is  said  that  this  rule  was  a  legal  fiction, 
and  that  in  the  course  of  modern  legislation 
and  judicial  decisions  it  has  been  exploded. 
But  it  is  no  more  a  fiction  than  any  other  gen- 
eral principle  of  law,  and  we  have  seen  no  au- 
thentic account  of  the  explosion.  There  always, 
were  some  exceptions  to  the  rule,  from  the 
earliest  history  of  the  common-law,  and  mod- 
em legislation  and  decision  have  merely  cre- 
ated additional  exceptions. 

The  general  rule  still  obtains,  save  where  an 
exception  has  been  legally  established;  and  we 
have  been  referred  to  no  decision  establishing 
an  exception  as  to  the  point  involved  in  the 
case  at  bar.  Indeed,  the  only  case  in  point 
cited  at  all  is  from  an  inferior  court  of  New 
York  (Trumbull  v.  Gibbo/is,  3  City  H.  Rec. 
97),  in  which  it  was  directly  held  that  the  de- 
livery of  a  defamatory  manuscript  by  a  hus- 
band to  a  wife  was  not  a  publication.  And 
every  sound  consideration  of  public  policy, 
every  just  regard  for  the  integrity  and  inviola- 
bility of  the  marriage  relation — the  most  con- 
fidential relation  known  to  the  law — should  re- 
strain a  court  from  establishing  the  exception 
upon  which  the  judgment  in  the  case  at  bar 
rests. 

When  husbands  and  wives  talk  to  each  other 
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alone,  the  coDTersation  differs  but  little  from 
the  process  of  talking  to  one's  self,  or,  as  it  is 
sometimes  called,  "thinking  aloud."  There  is 
no  intention  that  the  conversation  shall  he  re- 
peated to  others,  and  no  presumption  that  it 
will  be. 

It  would  be  strange,  indeed,  if  a  husband  or 
wife  could  not  safely  say  anytiiing  to  the  other 
about  their  neighbors  or  acquaintances  which 
he  or  she  would  not  feel  warranted  in  saying  to 
the  world.  Such  a  rule  would  destroy  all  op- 
portunity for  confidential  conference,  advice, 
or  suggestion.  To  a  curious  person  asking 
what  had  occurred  between  a  husband  and  wife 
in  the  seclusion  of  their  home,  the  appropriate 
answer  would  be.  Id  est  nullum  tui  negotii. 

It  has  been  held  in  another  State  that  there 
was  a  sufficient  publication  of  a  libel  where  a 
letter  was  sent  to  a  wife  containing  defamatory 
matter  about  her  husband;  and  it  is  argued 
that  the  court  making  the  decision  must  have 
held  the  wife  to  be  a  third  person.  Seifanek  v. 
Schmck,  20  N.  J.  L.  20a 


Whether  or  not  that  decision  was  a  correct 
exposition  of  the  law,  it  is  clear,  at  least,  ihat 
another  principle  was  involved.  As  the  court 
says  in  that  case:  "Such  a  oommunicat«oii, 
made  directly  to  the  wife,  is  an  attempt  to 
poison  the  fountain  of  domestic  p€»ce,conjugal 
affection  and  filial  obligation  at  their  very  sourc- 
es." There  the  exception  which  was  allowed 
to  the  general  rule  was  in  support  of  the  con 
fidential  relation  of  marriage,  while  in  the  case 
at  bar  the  exception  sought  to  be  established 
would  be  destructive  of  that  relation. 

Our  conclusion  is  that  a  oonmiunication  from 
a  husband  to  a  wife,  not  in  the  presence  of  any 
other  person,  does  not  constitute  a  publication 
within  the  meaning  of  the  law  of  slander.  It 
follows  from  this  conclusion  that  the  Judgment 
in  the  case  at  bar  was  erroneous. 

Judgment  and  order  appealed  from  reoened^ 
and  eatue  remanded. 

We  concur:  Beat^,  Oh.  J,;  Worka*  «/./ 
Sharpstein.  J.;  raterson,  J,;  Thorn- 
ton* X 
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< Tenn. ) 

The  statatory  lien  of  a  livery-stahle 
keeper*  given  hy  Tennessee  MilL  £  Y.  Oode, 
I276(^*  Is  Inferior  to  a  mortgage  duly  registered 
before  the  feeding  of  the  horse  for  which  the  lien 
is  daimed.  In  the  alisenoe  of  an  agency  to  contract 
the  liability  or  some  other  authorization  or  recog- 
nition by  the  mortgagee  in  reepeot  to  the  keeping 
of  the  horse. 

(Aprill6,1880.) 

APPEAL  hj  plaintiff,  from  a  Judgment  of 
the  Circuit  Court  of  Shelbv  County  in 
favor  of  defendant  upon  an  agreed  statement  of 
facts,  in  an  action  of  replevin  to  recover  pos- 
session of  a  horse.    Reversed. 

The  facts  are  stated  by  the  court. 

Mr.  Thomas  H.  Jackson,  for  appellant: 

A  chattel  mortgage  upon  a  horse  is  superior 
to  a  subsequent  lien  of  a  stable  keeper,  where 
the  horse  is  placed  in  the  stable  by  the  mort- 
gagor, after  the  making  of  the  mortgage,  with- 
out the  knowledge  or  consent  of  the  mortgagee. 

Joues,  Liens,  p  691;  Jackeon  v.  Kasteall,  80 
Hun,  281;  BismU  v.  Pearce,  28  N.  Y.  252; 
Charles  v.  Neigdeen,  16  Bradw.  (HI.  App.)  17; 


^Section  2760.  Ck)de  of  Tennessee,  is  as  follows: 
'*Livery-8tabl6  keepers  shall  he  entitled  to  the  same 
lien  provided  for  in  article  4  on  all  stock  received 
by  them  for  hoard  and  feed,  until  all  reasonable 
oharses  are  paid." 

Article  4.  section  2756,  of  Ck)de  of  Tennessee,  is  as 
follows:  **  Whenever  any  horse  or  other  animal  is 
received  to  pasture,  for  a  oonsideratioo,  the  farmer 
shall  have  a  lien  upon  the  animal  for  his  proper 
oharffes,  the  same  as  the  innkeeper^  lien  at  common 
law. 

8  L.  R.  A. 


Sargent  v.  Usher,  56  N.  H.  287;  State  Bank  v. 
Lowe,  22  Neb.  68. 

If  the  innkeeper  knows  that  the  goods 
brought  to  the  inn  by  a  guest  belong  to  another 
person,  he  can  have  no  lien  upon  them  for  the 
guest's  personal  expenses. 

Jones,  Liens,  %  502. 

If  he  knows  that  the  goods  were  stolen,  he 
cannot  charge  the  owners  for  the  services  he 
has  knowingly  rendered  to  the  thief. 

Waiigh  V.  Benham,  16  Irish  0.  L.  406;  Jones* 
Liens,  note  to  §  499. 

The  defendant  knew,  or  might  have  known, 
of  the  deed  of  trust.  The  Registration  of  the 
deed  of  trust  was  notice  to  him. 

Reid  V.  Bank  of  Tenn,  1  Sneed,  262;  FHde  v. 
Viles,  8  Sneed,  127. 

The  keeper  of  a  livery  stable  is  under  no  ob- 
ligations to  take  and  f^  the  horses  of  a  cus- 
tomer {Muneon  v.  Porter ,  68  Iowa,  455).  and 
does  not  come  within  the  reason  of  the  rule  of 
law  which  gives  a  lien  to  an  innkeeper,  name- 
ly: that  the  innkeeper  is  bound  to  entertain 
and  provide  for  anyone  who  presents  himself 
in  the  character  of  a  guest 

Jones,  Liens,  §  641. 

Messrs,  Poston  &  Poston,  for  appellee. 

Folkes*  J„  delivered  the  opinion  of  the 
court: 

The  only  question  presented  in  this  record  is. 
Has  the  statutory  lien  of  the  livery-stable  keep- 
er, given  by  section  2760  of  the  Mill.  &,  V.  Code, 
precedence  over  a  mortgage  duly  registered 
before  the  feeding  of  the  horse,  for  which  the 
lien  was  claimed? 

The  case  was  tried  upon  an  agreed  statement 
of  facts,  from  which  it  appears  that  the  mort- 
gage was  made  and  registered  on  December 
19,  1887;  that  the  debt  secured  was  not  due  un- 
til March  19, 1888,  and  that,  under  the  terms  of 
the  mortgage,  the  mortgagor  was  allowed  to  re- 
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main  in  possession  of  the  horse  until  the  ma- 
turity of  the  debt;  that,  while  so  in  possession, 
he  l)oarded  \he  horse  with  the  livery-stable 
keeper,  who  had  no  knowledge  in  fact  of  the 
existence  of  the  mortgage;  that  the  mortgagee 
was  isnorant  of  the  fact  that  the  horse  was 
being  kept  or  fed  at  the  livery  stable;  that  after 
the  maturity  of  his  debt,  the  same  being  un- 
I)aid,  the  mortgagee  brought  his  action  of  re- 
plevin, to  recover  of  the  stable  keeper  the  pos- 
session of  the  horse. 

The  trial  Jud^^e  cave  Judgment  for  the 
defendant,  and  the  plaintin  has  appealed. 

Upon  the  question  thus  presented  there  is  a 
conflict  of  opinion  to  be  found  in  the  books, 
while  it  has  never  been  decided  in  this  State. 
We  are  to  ascertain  which  of  the  antagonistic 
views  is  more  in  keeping  with  sound  principles 
and  the  better  sustained  b^  authority. 

In  arriving  at  the  intention  of  the  Legislature 
in  the  passage  of  the  Act  conferring  the  stable 
keeper  8  lien,  we  should  regard  the  object  and 
policy  of  our  legislation  with  reference  to  the 
Registration  Laws.  The  mortgage,  being  regis- 
ter^, amounts  in  law  to  actual  notice  to  all  par- 
ties dealing  with  the  property,  as  fully,  to  all  in- 
tents and  purposes,  as  if  the  fact  were  placarded 
on  the  property  itself,  so  far  as  the  ri^ts  of  the 
mortgagee  therein  are  concerned.  To  permit 
the  mortgagor  to  incumber  it  to  its  full  value, 
and  consequent  destruction  to  the  mortgagee,  is 
as  fatal  to  the  latter's  rights,  and  defeats  as  effec- 
tually the  policy  of  our  Registration  Laws,  as 
if  the  former  were  allowed  to  sell  it  to  a  pur- 
chaser who  was  in  fact  ignorant  of  the  mort- 
gtige.  Nor  are  we  able  to  appreciate  any  con- 
siderations of  public  policy  which  lead  us  to 
extend  to  the  livenr-stable  keeper  any  immu- 
nity from  the  fate  oi  all  who  deal  with  propertv 
the  title  to  which  is  matter  of  record  with 
which  they  are  not  only  chargeable  with  knowl- 
edge in  law,  but  with  which  they  can,  through 
the  Registry  Laws,  acquaint  themselves  in  fact. 
This  being  so,  it  is  not  for  the  courts  to  give 
to  the  statute  in  question  any  such  effect,  unless 
constrained  to  do  so  by  the  language  or  mani- 
fest intention  of  the  Legislature. 

By  our  statute  the  livery-stable  keeper's  lien 
is  not  defined  in  terms,  but  it  is  merely  pro- 
vided that  they  shall  have  the  same  lien  given 
in  article  4. 

When  we  tarn  to  article  4  we  find  that  it  re- 
lates to  pasturage,  and  season  of  male  animals, 
and  the  Hen  given  for  such  services  by  the  Act 
declared  to  be '^  the  same  as  the  innkeeper's 
lien  at  common  law." 

Now,  it  is  true  that  at  common  law  the  inn- 
keeper had  a  lien  on  the  horse  of  a  third  party, 
brought  to  him  by  a  stranger,  and  cared  for  at 
the  inn,  and  even  upon  a  stolen  horse  brought 
there  by  the  guest;  but  this  was  of  course  in  the 
absence  of  notice. 

*'If  the  innkeeper  knows  that  the  goods 
brought  to  the  inn  by  a  guest  belong  to  another 
person,  he  can  have  no  Tien  upon  them  for  the 
guest's  personal  expenses,"  says  Mr.  Jones,  in 
section  502  of  his  work  on  Liens;  citing  JohTMon 
v.  Hill,  8  Starkie,  172. 
r   Again;  if  a  manufacturer  sends  a  plane  to  a 

fuest  at  a  hotel  for  his  temporary  use,  and  the 
otel  keeper  knows  that  it  does  not  belong  to 

8  L.  R.  A. 


the  guest,  he  acquires  no  lien  uponMt:  dting 
Broadwood  v.  Oranara,  10  Ezch.  417-425. 

So,  also,  it  has  been  held  that  an  innkeepef 
has  no  lien  on  a  horse  placed  in  his  stable  by 
one  not  a  guest,  nor  by  his  authority. 

Thus,  in  Binruv,  Piffot,  9  Car.  &  P.  208,  it 
was  held  that  if  a  person  is  stopped  upon  sus- 
picion, and  his  horse  is  placed  at  an  inn  by  the 
police,  the  innkeeper  has  no  lien  on  the  horse; 
and  if  he  sells  him  for  his  keeping  he  Ib  liable 
in  trover  to  the  owner.    Jones,  Liens,  §  604. 

It  is  also  worthy  of  note  that  an  innkeeper 
is  bound  to  receive  and  entertain  one  who  pre- 
sents himself  as  a  guest,  while  a  keeper  of  u 
livery-stable  is  not  bound  to  accept  and  pro- 
vide for  the  horse  of  every  customer  who  may 
present  himself.  Mun^on  v.  Porter^  63  Iowa, 
453. 

It  was  by  reason  of  this  difference  that  at 
common  law  the  innkeeper  had  a  lien,  while  the 
livery  stable  keeper  had  none.  The  lien  of  the 
latter  exists  by  statute  only,  and  in  constriiins: 
the  statute  now  before  us,  it  is  helpful  to  bear 
in  mind  these  distinctions  as  shedding  light 
upon  the  legislative  intention;  as  also  the  fur- 
ther fact  that  our  Registration  Laws  were  un- 
known to  the  common  law. 

Mr.  Jones,  in  his  late  work  on  Liens,  with 
the  adjudged  cases  ou  both  sides  of  the  ques- 
tion before  him  sa^s  (§  601):  "  A  chattel  mort- 
gage upon  a  horse  is  superior  to  a  subsequent 
Ren  of  a  stable  keeper,  where  the  horse  is  placed 
in  the  stable  by  the  mortgagor,  after  the  mak- 
ing of  the  mortgage,  without  the  knowledge  or 
consent  of  the  mortgagee;"  citing  therefor  jack- 
son  V.  KoMeaU,  80  Hun,  231;  Bissell  v.  Pearce, 
28  N.  Y.  252;  Charltss  v.  Neigdsen,  15  IlL  App. 
17;  Sargent  V.  Usher,  65  N.  H.  287;  StaU  Bank 
▼.  Lowe,  22  Neb.  68. 

The  learned  author  adds:  "It  is  not  to  be 
supposed  that  a  statute  giving  a  lien  for  the 
keeping  of  animals  was  intended  to  violate  fun- 
damental rights  of  property  by  enabling  the 
possessor  to  create  a  hen  without  the  consent  of 
the  mortgagee,  when  the  person  in  possession 
could  confer  no  rights  as  against  the  mortG:agce 
by  a  sale  of  the  animals.  The  keeper  of  ani- 
mals intrusted  to  him  by  the  mortgasor  un- 
doubtedly acc^uires  a  lien  as  against  the  mort- 
gagor, but  it  IS  a  lien  only  upon  such  interest 
m  them  as  the  mortgagor  had  at  the  time,  and 
not  a  lien  as  against  the  mortgagee,  between 
whom  and  the  keeper  of  the  animals  there  is 
no  privity  of  contract.  The  mortgagor,  though 
in  possession,  is  in  no  sense  the  mortgagee's 
agent:  nor  does  he  sustain  to  the  mortgagee 
any  relations  which  authorize  him  to  contract 
any  liability  on  his  behalf.  The  statute  cannot 
be  construed  to  authorize  the  mortgagor  to 
subject  the  mortgagee's  interest  to  a  lieu  with- 
out his  knowledge  or  consent,  as  security  for 
a  liability  of  the  mortgagor,  unless  such  a  con- 
struction clearly  appears  from  the  language 
of  the  statute  to  be  unavoidable." 

As  stated  in  the  outset,  authorities  are  to  be 
found  holding  a  contrary  view.  See  Case  v. 
Allen,  21  Kan.  217-220;  Smith  v.  Stevens,  86 
Minn.  803,— which  were  cases  where  an  agis- 
ter's ]:rn  was  held  superior  to  an  older  regis- 
tered mortgage.  But  this  reasoning  does  not 
commend  them  to  us  sufficiently  to  shake  our 
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cooTictioDS  that  the  other  view  is  the  sounder 
and  better.  Nor  do  "we  think  that  the  rule 
which  prevails  with  reference  to  railroad  mort- 

Sges,  that  claims  for  fuel,  rails,  cross-ties, 
x)r  and  repairs  take  precedence  over  such 
mortgaffe,  furnishes  any  analog  to  the  case  at 
bar.  They  rest  upon  the  principle  or  pre- 
sumption of  implied  ajB;ency  in  the  company  to 
contract  such  liabilities,  and  discharge  them 
out  of  the  earnings  of  the  mortgaged  property, 
as  contemplated  by  the  mortgagee,  and  neces- 
saiy  to  the  operation  and  preservation  of  the 
property. 

We  do  not  mean  to  say  that  an  implied 
agency  might  not  arise  out  of  the  terms  upon 
which  the  mortgagor  was  left  in  possession, 
which  would  authorize  the  mortgagor  to  con- 


tract with  the  stable  keeper  a  lien  that  would 
in  the  particular  case  be  superior  to  the  claim 
of  the  mort^gee,  which  seems  to  have  been 
the  case  in  Hammond  v.  Ikmielson,  126' Mass. 
294. 

But  we  see  nothing  In  the  agreed  statement 
of  facts  in  the  case  at  bar  that  creates  such  an 
agency,  and,  in  the  absence  of  such  an  afpency, 
or  some  other  authorization  or  recognition  by 
the  mortgagee,  we  hold  his  claim  superior  to 
that  of  the  stable  keeper,  contracted  with  the 
mortgagor  subsequent  to  the  registration  of  the 
mortgage. 

Let  the  judgment  be  reversed;  and,  the  case 
having  been  tried  without  a  jury,  judffmetU 
wiU  be  entered  here  for  the  plaintiff. 
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STANDARD  AXLE  WORKS. 
(87  Fed.  Hep.  780.) 

The  pnreluMer  of  a  mttented  machliie, 

with  notice  of  a  prior  asugnment  of  aU  thepatr 
entee's  rights  to  certain  territory,  cannot  use 
the  machine  within  the  limits  of  such  territory. 

(February  21, 1889.) 

BILL  in  equity,  to  restrain  defendant  from 
using  a  certain  patented  machine  within 
territory  claimed  exclusively  by  complainant. 
Eelirf  granted. 

The  facts  sufl9ciently  appear  in  the  opinion. 

Mr,  John  R.  Bennett  for  complainant. 

Messrs,  Fleming^  &  McCarrell*  for  re- 
spondent: 

When  the  patented  machine  rightfully  passes 
to  the  hands  of  the  purchaser  from  the  patentee 
or  from  any  other  person  by  him  authorized  to 
convey  it,  the  machine  is  no  longer  within  the 
limits  of  the  monopoly.  It  then  passes  outside 
of  the  monopolar,  and  is  no  longer  under  the 
peculiar  protection  granted  to  the  patented 
rights. 

Chaffee  Y.  Boston  Belting  Co.  68  U.  S.  22  How. 
217  (16  L.  ed.  240);  Bloomer  v.  MiUinger,  68  U. 
S.  1  Wall.  340  (17  L.  ed.  581);  MitcheUv,  Haw- 
ley,  88  U.  S.  16  Wall.  544  (21  L.  ed.  822); 
Adams  v.  Burke,  84  U.  S.  17  Wall.  453  (21  L. 
ed.  700);  Bloomer  v.  McQveican,  55  U.  S.  14 
How.  549  (14  L.  ed.  582);  Paper-Bag  Machine 
Cases,  105  U.  8.  766,  772  (26  L.  ed.  959,  961). 

A  license  from  the  patentee,  to  make,  use 
and  sell  machines,  gives  the  licensee  the  right 
to  do  so,  within  the  scope  of  the  license, 
throaghout  the  term  of  the  patent,  and  has  the 
same  effect  upon  machines  sold  by  the  licensee, 
under  authority  of  his  license,  that  a  sale  bv 
the  patentee  has  upon  machines  sold  by  himsdr, 
of  wholly  releasing  them  from  the  monopoly, 
and  discharging  all  claim  of  the  patentee  for 
their  use  by  anybody;  because  such  is  the  ef- 
fect of  the  patentee's  voluntary  act  of  licensing 
or  selling,  in  consideration  of  the  sum  paid 
him  for  the  license  or  sale. 

8L.  K.A. 


Birdsell  v.  Shaliol,  112  U.  S.  486  (28  L.  ed. 
768).  See  Batch  v.  Adcms,  22  Fed.  Rep.  434; 
Eol^ne  V.  Smith,  27  Fed.  Rep.  65&-662;  Hatch 
V.  HaU,  80  Fed.  Rep.  614. 

Batler,  J.,  delivered  the  opinion  of  the 
coart: 

The  principal  objections  made  to  the  plaint- 
iff's title  are  met  by  the  amendment  to  the  re- 
cord just  filed.  The  transfer  from  the  Phila- 
delphia Axle  Compan^r  is  properly  executed. 
The  state  statute,  relating  to  the  execution  of 
deeds  by  such  companies,  has  application  to 
transfers  of  real  estate. 

The  plaintiffs  owned  the  interest  acquired  by 
the  Philadelphia  Axle  Company.  The  pat- 
entees transferred  to  this  company  all  their 
light  and  interest  in  the  patent,  and  any  im- 
provements and  reissues  which  might  there- 
after be  made  or  granted,  within  the  territorial 
limits  specified  in  the  transfer.  The  company 
thus  took  the  exclusive  monopoly  of  the  man- 
ufacture, use  and  sale  within  these  limits.  The 
patentees  thereafter  could  not  interfere  with 
the  enjoyment  of  this  monopoly,  and  conse- 
quently could  not  authorize  anyone  else  to  do 
so. 

Subsequent  assignees  of  interests,  and  pur- 
chasers of  machines  (with  notice)  took  subject 
to  the  company's  rights.  This  seems  entirely 
clear.  It  is  urged,  however,  that  Adams  v. 
Burke,  84  U.  8.  17  Wall.  458  [21  L.  ed.  700], 
decides  otherwise,  as  respects  the  use  of  ma- 
chines subsequently  purchased;  that  such  use 
may  be  enjoyed  withm  this  territory. 

It  woala  be  strange,  indeed,  if  this  were  so. 
It  is  as  cleai'  as  language  can  make  it  that  the 
right  to  use  within  the  territory  is  as  distinct!  v 
conveyed  as  the  right  to  manufacture  and  self. 
It  is  not,  of  course,  questioned  that  the  latter 
right  cannot  be  interfered  with.  On  what 
ground,  then,  can  such  a  distinction  be  sup- 
ported? None  has  been  suggested,  and  we  can 
see  none.  It  is  urged,  however,  that  this  dis- 
tinction is  drawn  in  Adams  v.  Burke. 

We  do  not  so  understand  that  case.  There 
the  patentees  assigned  their  right  to  manufac- 
ture, use  and  sell  within  certain  territorial 
limits,  and  subsequently  transferred  their  re- 
maining interest  to  another.    The  patented  ar- 
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tide  waa  a  coflSn  Ud.  The  purchaser  of  a  lid 
from  the  first  aasignee  used  it  outside  the  pre- 
scribed  limits.  C9  this  use  the  second  assiguee 
complained.  The  question  thus  raised  was 
one  of  construction.  Its  decision  turned  on 
the  interpretation  of  the  first  assignment  If 
the  use  of  lids  sold  under  this  instrument  was 
intended  to  be  confined  to  the  teiritory  named, 
the  complaint  was  well  founded;  otherwise  it 
was  not  The  court  (laying  stress  on  the  char- 
acter of  the  article — the  fact  that  it  is  incapa- 
ble of  continuous  use)  held  that  the  use  was  not 
intended  to  be  so  confined;  that  the  right  to  sell 
(which  is  distinct  from  the  right  to  manufac- 
ture and  use)  contemplated  a  use  of  the  lids 
•old,  everywhere;  consequently  that  the  second 
aasignee  took  subject  to  this  ri^bt,  and  there- 
fore had  no  Just  cause  of  compliant  The  case 
stands  on  this  interpretation  of  the  contract. 
The  court  says:  "It  would  ingraft  a  limitation 
not  contemplated  •  .  .  nor  within  the  reason 
of  the  contract,  to  say  that  it  [the  lid]  could 
only  be  used  within  the  ten-mile  circle/'  to 
which  the  right  of  sale  was  confined. 

This  construction  seems  to  rest  on  the  con- 
clusion that  as  a  sale  by  the  patentees  before  as- 
signing, conferred  a  riffht  to  such  unrestricted 
use,  the  assignment  of  their  authority  to  sell 
conferred  on  purchasers  under  it  the  same  un- 
restricted use.  The  court  distinguished  (as  it 
had  done  before)  between  the  right  to  manufao* 
ture  and  use  and  the  right  to  sell,  and  held  that 
the  territorial  limitation  was  not  intended  to 
restrict  the  use  of  lids  sold.  What  is  said  in 
this  case  of  the  patentee's  "receipt  of  compen- 
sation for  the  use  outside  the  territory,"  of  a  sale 
"emandiMting  the  patented  article  from  the 
monopoly,'*  etc.,  was  applicable  there,  but  it  is 
inapplicable  to  the  case  before  us. 

The  defendants  here  did  not  pay  for  a  use 
within  the  plaintiffs'  territory — a  use  which 
they  knew  the  patentees  had  previously  sold 
and  recdved  compensation  for.  Thdr  pur- 
chase could  not  emancipate  the  machine  from 
a  monopoly  which  their  vendors  did  not  own 
and  coiild  not  interfere  with. 

The  distinction  (which  seenis  to  be  broad 
and  plain)  between  our  case  and  Adarru  v. 
Burke  consists  in  the  facts  that  the  assignment 
here  (under  which  the  plaintiffs  hold)  is  first  in 
the  order  of  time,  conferring  upon  them  the 
entire  monopoly  of  the  patent  within  their  ter- 
ritory, and  that  the  second  assignment  (under 
which  the  defendants  hold)  is  subject  to  this; 
while  in  Adams  v.  Burke  the  plaintiff's  assign- 
ment was  subsequent  to  that  under  which  the 
defendant  purchased — by  which  latter  assign- 
ment, as  the  court  held,  a  right  was  transferred 
to  use  the  article  so  purchased,  everywhere. 
The  situation  of  the  parties  in  Adams  v. 
Burke  is  here  reversed,  which  makes  all  the 
difference  in  the  world — rendering  the  decision 
in  that  case  wholly  inapplicable  to  this. 

Other  decisions  of  the  supreme  court,  dted 
by  the  defendants,  lend  no  support  to  their  po- 
sition. 

Bloomer  ▼.  MeOuewan,  56  U.  8. 14  How.  549 
[14  L.  ed.  682],  determines  no  more  than  that 
the  lawful  purchase  of  a  patented  machine  con- 
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fers  a  right  to  use  it  until  worn  out,  notwith* 
standing  the  patent  may  have  expired  and  been 
renewed  in  the  mean  time.  General  observa- 
tions made  by  the  court  in  disposing  of  such  a 
case  can  have  no  influence  in  deciding  the  ques« 
tion  before  us. 

Chaffeey,  Boston  BeUing  Oompany^  63  U.  8. 
22  ^ow.  217  [16  L.  ed.  240],  and  JiIiteh4iU  y. 
Hawley,  88  U.  ^.  16  Wall.  644  [21  L.  ed.  822], 
are  eoually  inapplicable;  the  facts  involved  bear 
no  relation  to  tnose  before  us. 

Nor  are  the  cases  dted  from  the  circuit  courts 
entitled  to  greater  influence.  We  had  occasion 
to  consider  them  in  Hatch  y.  Adams,  22  Fed. 
Rep.  484,  and  nothing  need  be  added  to  what 
is  there  said  on  the  subject. 

The  foregoins  is  predicated  on  the  supposi- 
tion  that  the  defendants  and  their  predecessors, 
Ives  and  Miller,  had  knowledge  of  the  previous 
assignment  to  the  Philadelphia  Axle  Company. 
Had  they  such  knowledge?  Notice  mav  be 
actual  or  constructive.  The  latter  (which  re- 
sults from  an  authorized  record)  Ives  and 
Miller  had  not.  The  duty  of  recording  was 
neglected  until  after  they  had  purchasS.  It 
is  entirely  clear,  however,  that  they  had  actual 
notice.  A  review  of  the  testimony  respecting 
this  is  unnecessary.  The  fact  is  abundantly 
proved. 

Ives  and  Miller  first  purchased  the  patentee's 
entire  remaining  interest,  some  months  after 
the  transfer  to  the  company,  with  knowledge 
that  the  latter  had  an  interest;  and  later,  on 
being  informed  by  the  company  of  the  charac- 
ter and  extent  of  this  interest,  they  refused  to 
pay  the  consideration,  returned  the  property, 
and  entered  into  a  contract  for  twenty  machines 
one  of  which  was  sold  to  the  defendants, 
brought  within  the  plaintiffs'  territory  and  used. 

It  is  unimportant  that  Mr.  Miller  says  the 
patentees  denied  the  company's  statement  re* 
specting  its  interest.  The  latter  was  not  re^ 
quired  to  do  more  than  inform  Ives  and  Miller 
of  it.  Ives  and  Miller,  however,  acted  as  if 
they  believed  it;  declining  to  carry  out  their 
contract,  and  returning  the  property. 

It  is  unnecessary  in  this  case  to  invoke  the 
rule  that  knowledge  of  facts  sufficient  to  put  a 
prudent  man  to  inquiry  is  notice.  Direct,  ex> 
plicit  notice  is  proved.  That  the  defendants 
also  had  notice  (constructive  as  well  v  actual) 
is  equally  dear.  The  assianment  was  on  rec- 
ord several  years  before  tneir  purchase;  and 
the  evidence  abundantly  shows  that  thejr  had 
actual  knowledge  of  the  plaintiffs'  rights. 
Their  correspondence  with  Ives  and  Miller  puts 
this  beyond  doubt  It  shows  not  only  that 
they  were  fully  apprised  of  these  rights,  but 
that  they  directed  their  most  earnest  eiOforts  to 
the  discovery  of  means  whereby  the  enjoyment 
of  them  might  be  circumvented  and  defeated. 
They  were  slow  to  believe  that  a  purchase  out- 
side this  territory  would  confer  a  right  to  use  the 
machine  within  (in  view  of  the  exclusive  right 
vested  in  the  plaintiffs),  and  they  consequently 
demanded  a  guaranty  from  Ives  and  Aliller. 
This  bein^  refused,  however,  they  resolved  tr 
take  the  nsk. 

A  decree  must  he  entered  for  the  plaintiffs, 
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CITT  OP  PARSONS,  Flf.  in  Err., 

Zerelda  P.  LINDSAY,  Admrx,,  etc. 
( Kan. ) 

*1.  At  eommoii  law,  IXes  dcm^iem  non  ekt  dU» 
iuHdtoiM-the  IiOrd*8  Day  Is  not  a  day  tor  legal 
prooeedlngB. 

B.  A  Jndf^eni  rendered  on  Sunday  to  void. 

(April  MflttJ 

ERROR  to  the  District  Court  of  Labette 
County  to  review  a  judgment  for  plaintiff 
in  an  action  to  recover  damages  for  personal 
injuries  alleged  to  have  resultra  from  defend- 
ant's n^ligence.    Bevened. 

The  racts  sufflcientlv  appear  in  the  opinion. 

Mr,  Cm  H.  Kimball  for  plaintiff  in  error. 

Mu8r8,  H.  G.  Webb  and  E.  C.  Ward  for 
defendant  in  error,  made  preliminary  objection 
to  rendition  of  jud^ent  on  Sunday,  and  filed 
no  brief  to  sustain  it 

Horton,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  W.  H.  Lindsay 
against  the  City  of  Parsons  for  injuries  result- 
inff  from  a  fall  alleged  to  have  been  caused  by 
a  defective  street  crossing. 

The  action  was  commenced  on  the  11th  day 
of  October,  1879.  A  trial  was  had  at  the  Feb- 
ruary Term,  18^,  of  the  district  court,  and 
Judgment  for  tlie  plaintiff  for  $3,000  and  costs. 
This  ludgment  was  reversed  by  this  court  at 
its  July  Term  for  1881,  and  the  cause  remand- 
ed for  a  new  trial    1^  Kan.  426. 

Another  trial  was  had  before  the  court  with  a 
jury,  at  a  special  term,  commencing  on  the  10th 
day  of  November,  1888.  A  verdict  was  returned 
by  the  jury  at  8  o'clock  P.  M.  on  Sunday,  the 
11th  day  of  November,  1888,  in  favor  of  the 
plaintiff,  and  assessing  his  damages  at  $1,000. 
On  the  same  day  the  court  discharged  the  jury, 
and  rendered  judgment  in  favor  of  the  puUnt- 
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iff  upon  the  verdict  for  the  anm  of  $1,000,  and 
costs  taxed  at  $566.60. 

On  the  same  day  a  motion  for  a  new  trial 
was  filed  by  the  defendant,  but  the  hearing  of 
the  motion  was  continued  until  the  Pebrnary 
Tenn  for  1884.  On  the  29th  of  Pebraary  this 
motion  was  heard  and  oveiroled.  The  defend- 
ant excepted,  and  brings  the  case  here.  While 
it  was  pending  in  this  court  W.  H.  Lindsay 
died  and  the  action  has  been  revived  in  the 
name  of  Zerelda  P.  Lindsay,  his  administratrix. 

The  defendant  alleges  that  the  judgment  is 
n*2ll  and  void  because  it  was  pronounced  on 
Sunday.  At  the  time  the  judgment  was  ren 
dered  the  law  in  force  provided  that  the  regular 
term  of  the  court  in  the  fall  of  1888  should 
commence  on  the  second  Monday  in  November, 
which,  in  1888,  came  on  the  12th  day  of  the 
month. 

It  is  well  settled  that  the  verdict  of  a  juiy 
may  be  received  on  Sunday.  Stone  v.  Bird^ 
16  Kan.  488;   BHd  v.   BUUe,  68   Ala.  402. 

By  some  of  the  courts  the  reason  assigned 
for  the  validity  of  such  a  verdict  is  that  the 
rendition  and  receiving  is  a  work  of  necessity; 
by  others,  that  it  is  merely  a  ministerial  act, 
and  not  within  the  prohibition  rehiting  to  judi- 
cial acts  on  Sunday.  OdUman  v.  Hendermm, 
[Litt  Sel.  Cas.  171]  12  Am.  Dec.  290-296. 

The  acceptance  of  a  verdict,  however,  is  not 
equivalent  to  a  judgment,  but  the  rendition  of 
a  judgment  thereon  is  a  judicial  act.  By  the 
common  law,  Sunday  is  die$  non  juridieuB; 
and  therefore  all  judicial  proceedings  which 
take  place  on  that  oay,  where  the  common-law 
rule  IB  in  force,  are  void. 

The  common-law  rule  of  the  invalidity  of 
judicial  proceedings  upon  Sunday  is  imphedly 
recognized  by  the  provisions  of  our  statute. 
Blair  v.  6heu>,  24  Kan.  280;  Marrii  y.  Shew, 
29  Ean.  661. 

The  common  law,  as  modified  by  constitu- 
tional and  statutory  law,  judicial  dedsions,  and 
the  condition  and  wants  of  the  people,  is  en- 
forced in  this  State  in  aid  of  the  general  atatp 


NoTS.— ^Sunday,  a  nonjudidoU  dan§* 

At  common  law  ministerial,  but  not  Judicial,  acts 
may  be  performed  on  Sunday  in  the  absence  of  a 
prohibitory  statute.  Hadley  v.  Musselman,  1  West, 
fiep.  4flS,  104  Ind.  459;  Cory  v.  Slicox,  6  Ind.  870; 
Klger  V.  Goats,  18  Ind.  168. 

Judicial  notice  will  be  taken  that  a  certain  date 
is  Sunday,  and  that  it  is  a  nonjudicial  day.  Ecker 
V.  First  Nat.  Bank,  1  Gent.  Rep.  470,  64  Md.  fltt. 

Upon  the  ground  that  it  is  a  work  of  necessity  a 
verdict  may  be  rendered  and  received  on  Sunday. 
Rdd  V.  State,  58  Ala.  408;  McCorkle  v.  State,  14  Ind. 
89;  Boflser  v.  McOoUj,  9  Ind.  587;  True  ",  Plumley, 
80  Maine,  400;  State  v.  Fenlason,  8  New  Bug.  Bep. 
276, 7d  Maine,  485;  Webber  v.  Merrill,  84  N.  H.  SB; 
Van  Biper  v.  Van  Riper,  4  N.  J.  L.  150;  Hoffhtalinff 
T.  Oflbom,  15  Johns.  118;  State  v.  Ricketts,  74  N.  Q. 
187;  State  v.  B^le,  18  Ohio,  480;  Huidekoper  v.  Cot- 
ion,  8  Watts,  60;  Com.  v.  Marrow,  8  Brewst  400; 
Powers  V.  State,  28  Tez.  App.  4S;  Pierse  v.  Fancon- 
bersr,  1  Burr.  »tt;  Proffatt,  Jury  Trial,  9  466. 

In  some  of  the  States,  however,  it  has  been  held 
that  a  Judge  could  not  open  his  court  and  receive  a 
verdict  from  the  Jury  on  Sunday. .  Bass  v.  Irvin, 
48  Ga.  480;  Davis  v.  Fish,  1  Greene  aowa)  410;  Sor- 
reUe  v.  Crolff ,  9  Ala.  684. 

8  L.  R.  A. 


But  the  rendition  of  a  Judgment  is  a'judicial  act 
and  cannot  legally  be  performed  on  Sunday* 
Chapman  v.  State,  6  Blackf .  ill;  Arthur  v.  Mosby, 
2  Bibb,  689:  Allen  V.Godfrey,  44  N.Y.  488;  Blood  v. 

Bates,  81  Vt.  147. 

But  whero  Judgment  was  entered  as  of  Sunday 
by  mistake,  the  record  showing  the  correct  date 
of  the  trial  may  be  amended  after  the  term.  Bcker 
V.  First  Nat.  Bank,  1  Cent.  Rep.  478, 04  Md.  282. 

The  hours  of  an  intervening  Sunday  are  exclud* 
ed  from  the  computation  of  time  for  the  rendition 
of  a  Judgment  on  a  coming  in  of  the  verdict  of  the 
Jury.  Gttttellv.  Dispatch  Pub.  Go.  8  West  Rep.  848, 
88  Mo.  860;  Meng  v.  Winkleman,  48  Wis.  41;  Read  v. 
CouL  22  GratL  924. 

As  a  general  rule  Judicial  acts  done  on  Sunday  are 
void,  and  writs  issued  or  service  made  on  that  day 
are  invalid.  Pierce  v.  HiU,  9  Port.  (Ala.;  ISl;  Moore 
V.  Hagan,  2  Duvall,  487;  Peck  v.  Oavell,  10  Mich.  9; 
Shaw  V.  Dodge,  5N.  H.  402;  Story  v.  BlUot,  8  Cow. 
27;  Butler  v.  Kelsey,  16  Johna.  177;  Bland  v.  Whit* 
field,  1  Jones,  L.  122;  Stem*8  App.  04  Pa.  447;  Haus- 
wirth  V.  Sullivan,  0  Mont  206. 

Fbr  contract  in  violation  of  Sunday  law,  see  W. 
U.  Teleg.  Co.  v.  Yopst,  8  L.  R.  A.  8SL 
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Qte.     Sectioii  8,   chap.    119,   Comp.    Laws 
1885. 

After  midnight  of  the  10th  day  of  Noyem- 
her,  1888,  another  day  (Sunday)  had  com- 
menced— a  day  not  Judidal,  and  one  on  "which 
the  courts  are  not  authorized  to  render  Jndg- 
mentSi    The  judgment  heing  yoid  it  cannot  he 


enforced  or  sustained.  Blood  v.  Bain,  81  Yt. 
147;  AUen  y.  Qo^lfrey,  44  N.  Y.  488;  Chapman 
y.  RtaU,  6  Bhickf.  Ill;  Arthur  y.  Moiby,  9 
Bibb  (Ey.)  589. 

The  judgment  of  the  DitMa  Court  tnUihero- 
fore  be  retersed. 

All  the  Justices  concur. 


HIS8ISSIPPI  ST7PREMS  COURT. 
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Buperyiwrs    of    HARRISON 
COUNTY,  Appt,, 

V. 

Roderick  SEAL. 


(... 
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The  owner  of  land  which  la  laid  off  on  a 
kp  in  atreota,  blocks  and 


who  oonyeys  lots  with  referenoe  to  a  oertain 
street  marked  on  the  map,  ooy  enantlng  that  such 
street  shall  be  left  open  forever,  cannot  ezolude 
the  public  use  of  that  street,  or  demand  compen- 
sation for  any  part  of  It  when  taken  for  a  public 
road  wUoh  orooBes  It,  although  at  the  time  of  the 
dedication  there  was  not,  and  has  not  at  any  time 
been,  any  local  authority  authorized  to  accept  the 
dedication  of  the  street,  except  for  a  portion  of 
Its  width;  and  the  grantee  or  his  heir  at  law  of 
;  so  much  of  the  street  as  exceeded  the  width  of  a 
lawful  road,  who  has  had  It  assessed  as  his  prop- 
erty and  paid  taxes  on  It,  has  no  greater  right  to 
compensation. 

Ofaxoh  11, 1880.) 

APPEAL  by  defendants,  from  a  decree  of 
the  Chancery  Court  of  Harrison  County, 
enloining  them  from  interfering  with  plaiot- 
ifrs  land  In  proceeding  to  lay  out  a  public 
road  unUl  damages  therefor  had  been  awarded. 
Meversed, 

The  case  is  sufficiently  stated  in  the  opinion. 

Mr,  W.  O.  Evans,  Jr.  for  appellants. 

Meeere.  W.  P.  A  J.  B.  Harris  for  ap- 
pellee. 

Cooper,  J,f  deliyered  the  opinion  of  the 
court: 

About  fifty  years  ago  a  company  called 
"  The  Mississippi  City  Company ''^  procured  a 
body  of  land  in  Harrison  County  lying  on  the 
Gulf  of  Mexico  and  laid  it  off  mto  streets, 
blocks  and  public  squares.  According  to  the 
plan  of  the  company  this  was  to  be  the  site  of 
a  great  seaport  city,  and  they  gaye  to  it  the 
name  of  *'  Mississippi  aty." 

A  plat  was  made  and  filed  in  the  office  of 
the  clerk  of  that  county,  as  we  infer  from 
references  made  to  it  in  certain  conyeyances 
found  in  the  record  in  this  cause.  A  copy  of 
that  plat  is  in  the  record,  and  from  it  we  learn 
that  there  were  nearly  800  squares,  bounded  by 
streets  numbered  from  one  to  seventeen,  run- 
ning east  and  west,  and  about  an  equal  number 
named  for  different  States,  running  north  and 
south.  The  prospectiye  city  was  intersected 
by  a  street  named  on  the  map  "Railroad 
Street,"  oyer  which  a  prospectiye  railroad 
was  to  run  to  a  real  aepot  building  and 
wharf,  which  the  company  then  and  there 
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built,  and  then  became  insolyent  The  whole 
property  was  sold  under  execution  and  bought 
in  by  one  Tegarden. 

Railroad  Street  as  laid  down  on  the  map  is 
shown  to  haye  been  110  or  120  feet  wide.  Af- 
ter his  purchase,  Tegarden  sold  a  number  of 
lots  according  to  the  plan  of  Mississippi  City, 
seyeral  of  which  abutted  upon  Railroad  Street 
and  are  described  in  the  conyeyances  made  as 
bounded  by  it;  in  one  or  more  of  the  deeds  it 
is  expressly  coyenanted  by  him  that  Railroad 
Street  shful  be  left  open  foreyer;  but  the 
grantor  frequently  in  making  other  conyey- 
ances reseryed  the  right  to  dose  up  other  streets 
appearing  on  the  map. 

One  or  the  lots  thus  situated  on  Railroad 
Street  was  conyeyed  to  the  county  authorities 
of  Harrison  County  for  the  site  of  a  court 
house  and  jail,  and  the  same  were  there  located 
and  yet  remain.  DiiecUy  opposite  the  court 
house  and  across  Railroad  Street  is  the  post- 
office,  and  there  are  seyeral  residences  on  lots 
abutting  on  that  street 

Mississippi  City  neyer  became  a  city  or  eyen 
an  incorporated  yillage,  in  consequence  of 
which  there  are  no  streets  adopted  as  such  by 
munidpal  authority;  but  the  strip  of  land 
called  Mississippi  Street  has  sJways  remained 
open,  except  as  encroached  upon  on  the  one 
side  or  the  other  by  those  who  haye  built  resi 
deuces  along  its  boundary.  It  has  never  been 
accepted  by  the  county  authorities  as  a  public 
highway  by  an  order  entered  on  its  minutes, 
but  it  has  been  occasionally  worked  upon  as  a 
highway  hj  the  overseers  of  the  roads,  but 
only  at  points  remote  from  the  court  house, 
where  by  reason  of  its  passing  through  swampy 
^ound  work  has  been  necessary  to  keep  it 
in  repair.  Within  the  limits  extending  from 
the  court  house  to  the  point  of  controvert  in 
this  suit  no  work  seems  ever  to  have  been 
needed,  because  of  the  sandy  character  of  the 
land;  and  consequently  none  has  been  done. 

When  Tegarden,  the  owner  of  the  land,  saw 
that  there  was  but  little  prospect  of  building 
up  a  town  upon  bis  land,  many  of  the  streets 
laid  down  in  the  plat  were  closed  up,  and  the 
land  was  sold  in  lots  laid  off  without  regard  to 
the  location  of  the  numerous  streets. 

Some  evidence  appears  in  the  record  tending 
to  show  a  purpose  on  his  part  of  cutting  down 
the  width  of  Railroad  Street  to  thirty  feet,— 
the  limit  of  a  country  road.  The  extent  of  the 
evidence  is  Uiat  he  claimed  the  right  to  do  so; 
but  it  is  not  shown  that  those  to  whom  he  had 
conveyed  lots  situated  on  the  street  yielded 
to  bis  claim  or  that  be  eyer  attempted  to  take 
actual  possession  of  the  excess  over  thirty  feet. 

In  the  year  1879  the  heir  at  law  of  Tegarden 
conveyed  Railroad  Street,  or  so  much  of  it 
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as  eroeeded  thirty  feet  in^idth,  by  metes 
and  bounds  to  the  appeUee,  who  has  had  it  as- 
sessed as  his  property  and  paid  taxes  on  it 
since  that  time. 

The  Board  of  Sopervisors  of  Harrison  Coun- 
ty have  recently  caused  a  public  road  to  be 
laid  out  which  crosses  Railroad  Street,  and,  not 
recognizing  sluj  right  in  the  appellee  to  the 
land  locat^  within  the  limits  of  that  street, 
failed  to  notify  him  of  their  action  or  to  award 
any  damages  for  its  use.  The  appellee  there- 
upon exhibited  this  bill  to  enjoin  the  board  of 
supervisors  and  the  overseer  appointed  to  work 
the  road  thus  laid  out,  from  interference  with 
his  land  until  there  should  be  a  foi  mal  condem- 
nation and  award  of  damages.  The  inluno- 
tion  having  been  made  perpetual  on  final  hear- 
ing the  board  of  supervisors  prosecute  this 
appeal. 

it  is  conceded  by  appellant  that  the  evidence 
of  an  intention  bv  Tegarden  to  make  the  dedi- 
cation is  ample,  but  the  objection  is  made  that 
there  is  no  local  authority  to  accept  the  dedica- 
tion to  its  entire  extent,  and  that  the  power  of 
the  county  authorities  to  accept  a  highway  does 
not  extend  to  one  more  than  thirty  feet  wide, 
that  being  the  width  to  which  a  public  road  is 
limited  by  law.  As  to  a  road  thirty  feet  wide 
there  is  no  controversy,  the  complainant  con- 
tending only  for  the  excess  over  that  quantity. 

It  seems  to  be  well  settled  that  to  constitute 
a  hifshway,  which  the  public  authorities  are 
bound  to  repair,  there  must  be  an  acceptance 
of  it  as  such  by  the  constituted  authorities, 
which  may  be  proved  either  by  a  formal  ac- 
ceptance, or  by  repairing,  and  probably  bv  the 
use  of  it  by  the  public  for  many  years  with  the 
knowledge  and  assent  of  the  local  authorities. 

But  the  question  here  involved  is  not  whether 
the  coimty  is  bound  to  keep  in  repair  the  whole 
of  Railroad  Street  as  a  public  highway,  but 
whether  the  owner  of  the  fee  can  exclude  the 

{)ublic  use  or  demand  compensation  for  the 
and.  It  seems  to  be  well  settled  that  he 
cannot. 

In  Beatty  v.  Kurto,  27  U.  S.  2  Pet  666  [7L. 
ed.  521],  a  lot  of  land  on  the  plan  of  the  town 
of  Georgetown  was  marked  by  the  owner  "for 
the  Lutheran  Church,"  and  though  there  was 
no  incorporated  church  to  accept  the  dedication 
it  was  held  that,  a  congregation  of  that  faith 
having  used  it  for  the  purposes  intended,  the 
owner  could  not  resume  the  property. 

In  Cindnnati  v.  WhiU,  81 U.  S.  6  Fet.  482  [8 
L.  ed.  452],  a  public  square  and  way  was  marked 
upon  the  plan  of  the  town  by  the  owners,  and 
lots  sold  with  reference  to  it.  The  town  was 
not  then  incorporated  but  the  public  used  the 
property.  It  was  decided  that  the  absence  of 
a  grantee  capable  of  accepting  the  grant  was 
immaterial  and  that  the  dedication  was  so  far 
consummated  as  to  preclude  the  owner  from 
revoking  the  dedication. 

In  Rowan  v.  Portland,  8  B.  Mon.  282,  the 
controversy  was  in  reference  to  the  effect  of  a 
plat  of  the  town  by  the  owner  of  the  land,  sales 
of  lots  with  reference  thereto,  and  use  by  the 
public  of  the  streets  laid  down  on  the  plan; 
and  the  court  said: 

**  The  mere  laying  out  of  a  town  upon  a 
man's  own  land,  and  by  his  own  private  act,  and 
the  making  and  recording  of  a  plan  of  the 
town,  may  not,  and  as  we  suppose  do  not,  of 
8L.R.A. 


themselves,  conclude  him  to  any  extent  Tha 
land,  notwithstanding  these  acts,  is  still  his  own, 
and  neither  any  other  individual  nor  the  public 
have  any  right  to  interfere  with  such  use  of  it 
as  any  man  may  make  of  his  own.  Though 
he  has  laid  out  a  town  upon  the  land  and  on 
paper,  he  is  not  bound  to  sell  the  lots  or  t»  make 
or  authorize  the  making  of  a  town  in  fact  If 
he  never  disposes  of  a  k)t  or  lots,  as  part  of  a 
town,  no  one  has  any  interest  in  the  town  as 
suchj  or  any  right  growing  out  of  his  acts  in 
relation  to  it  fiut  in  selling  to  others  the  lots 
laid  off  as  parts  of  the  town,  he  creates  in  them 
an  interest  in  the  town  and  its  plan,  which 

g laces  both  beyond  his  future  control,  to  their 
1  jury,  unless  oy  the  consent  of  the  vendees,  or 
by  reacquiring  the  lots  which  he  had  sold  to 
them,  before  any  other  actual  interest  in  the 
town  had  grown  up.  And,  as  we  suppose,  that 
in  the  case  of  a  town  thus  established,  or  made 
by  the  private  acts  of  the  proprietor  he  might, 
by  a  repurchase  of  all  the  lots  before  any  actual 
use  of  the  streets  and  other  open  places  by  the 
public,  reinvest  himself  with  the  same  rights 
and  dominion  which  he  had  before  any  £de, 
it  would  seem  to  follow  that  the  public  at 
large  does  not  acquire  immediately  from  the 
proprietor,  even  by  hJs  act  of  selling  and  con- 
veying the  lots,  any  absolute  or  indefeasible 
right  or  interest  in  tne  existence  or  plan  of  the 
town,  or  in  any  of  the  advantages  which  it 
promises.  But  this  right  vesting  at  first  in  the 
purchasers  of  lots,  and  as  appurtenant  thereto, 
and  subject  to  be  defeated  by  their  reconvey- 
ance of  the  lots  to  the  proprietor  before  the 
land  is  appropriated  to  any  actual  uses  of  a 
town,  becomes  consummated  and  indefeasible 
by  such  appropriation;  and  being  thus  perfect 
in  the  lot  owners,  results  necessarUy  to  all  who, 
by  residence,  business  or  in  any  other  manner 
may  have  an  interest  in  the  town  or  in  the  use 
of  all  or  any  of  its  various  parts  and  divisions, 
for  the  purposes  to  which,  by  its  plan,  they  are 
to  be  or  may  be  appropriated." 

The  case  of  Holmes  v.  Jerwy  Oiiy,  1  Beasley, 
12  N.  J.  Eq.  299,  relied  on  by  counsel  for  ap- 
pellee, goes  only  to  the  extent  that  a  private 
owner  may  not  by  his  own  act  of  dedication 
impose  on  the  public  authorities  the  duty  of 
repairing  the  way  dedicated,  and  perhaps, 
where  the  width  of  highways  is  fixed  by  law, 
that  there  may  not  be  an  acceptance  of  a  way 
of  greater  wiath  as  such. 

But  it  is  well  settled  in  that  State  that  a  dedi- 
cation expressly  made  cannot  be  revoked  even 
though  not  accepted  by  formal  adoption. 

In  ffoboken  Land  Company  v.  Jloboken,  7 
Yroom  [86  N.  J.  L.]  540,  the  court  said: 

"  It  was  argued  that  the  dedication  had  not 
been  consummated  when  thesvdt  was  brought, 
by  reason  of  the  absence  of  an  acceptance  or 
user  by  the  public  of  that  part  of  the  street  in 
controversy.  That  question  has  been  set  at 
rest  in  thu  State.  Acceptance  by  a  formal 
adoption  by  the  public  authorities  or  by  pub- 
lic user  is  necessary  to  impose  on  the  public  the 
duty  to  amend  or  repair,  but  is  not  essential  to 
the  consummation  of  the  dedication  so  as  to 
cut  off  the  owner  from  the  power  of  retraction 
or  subject  the  dedicated  lands  to  the  public  use, 
whenever,  in  the  estimation  of  the  local  au- 
thorities, the  wants  or  convenience  of  the  pub- 
lic require  it  for  that  purpose." 
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To  the  same  effect  are   Dummer  ads.  Jer- 
9ey  City,  dO  K.  J.  L.  86;  Jertey  diy  y.  MarriB 
Canal  d  meg.  (h.  1  Beasley  [12  K.  J. 
668;  Irtoin  ▼.  Dixion,  60  U.  S.  9  How, 
L.  ed.  26];  Watertoton  v.  Cdtoen,  4  Paige, 
Ednnibal  v.  Draper,  16  Mo.  689;  Re  Beven- 


Morne 

J.  Eq.] 

r.  10  pg 

ge,  610; 


ieenth  &.  1  Wend.  266;  Be  Lewie  8L  2  Wend. 
472;  Weyman  ▼.  H.  T.  11  Wend.  486. 

The  decree  ieretereed,  the  ir^unetion  dissolved 
and  the  hiU  diemiseed.  The  eauee  will  be  re- 
manded to  Vie  court  below. 


FLORIDA  SUPREME  COURT. 


PBNBACOLA  &  ATLANTIC  R  CO., 

Appt., 

V. 

STATE  OP  FLORIDA. 

^  The  enfbreemeni  of  a  tariff  of  freight  and 
passenger  rates  which  will  not  pay  the  expenses  of 
operating  a  railroad,— TiekZ,  upon  the  pleadings,  to 
show  an  abuse  of  the  discretion  given  to  railroad 
commissioners  by  the  statute  au^orizlng  them  to 
prescribe  reasonable  and  just  rates  of  freight  and 
passenger  transportation,  and  to  amount  to  a 
taUng  of  the  railroad  oompany^s  property  with- 
out Just  compensation. 

S.Tlie  eflbet  of  the  proriilon  of  the  Bail- 
road  Commlssioii  Statute*  that  the  sohed- 

*Head  notes  by  Raitxt,  Ch,  J» 


ules  of  rates  fixed  by  the  commissioners  shaU,  in 
any  action  brought  in  the  courts  of  tiiis  State 
against  a  railroad  company,  be  deemed  and  taken 
assufBcient  evidence  that  the  rates  fixed  thereio 
are  Just  and  reasonable  rates  for  the  transporta- 
tion of  passengers  and  freights  and  cars,  is  not  to 
make  such  schedules  conclusive  as  against  Judi- 
cial inquiry,  but  is  to  provide  a  new  mode  of 
proving  the  reasonableness  and  Just  character  of 
the  rates  fixed  by  the  commissioners,  and  make 
the  schedules  competent  and  adequate  evidence 
of  the  correctness  of  the  action  of  the  commis- 
sioners  in  the  absence  of  countervailing  proof 
that  they  have  exceeded  their  powers,  or  abused 
their  discretion  and  Invaded  some  right  of  the 
railroad  company. 

8.  Where  a  tariff  of  firel^ht  and  paaaen- 
gper  rates  has  been  establishea  by  the 

railroad  conunissioners,  and  the  railroad  com- 
pany and  the  commissioners  differ  as  to  whether 


NoTB.— BaOroods:  authority  of  LeffMature   over 

freiohts  ana  fares, 

Bailroad  companies  are  subject  to  legislative  con- 
trol as  to  their  rates  of  fare  and  freight,  unless 
*  protected  by  their  charters,  or  unless  what  is  done 
amounts  to  a  regulation  of  foreign  or  interstate 
commerce.  Dow  v.  Beidehnan,  125  U.  8. 680  (31  K 
ed.  841);  Stone  v.  Farmers  L.  &  T.  Go.  C  R.  B.  Com- 
mission Oases  **)  116  U.  S.  307  (80  L.  ed.  696);  Chicago 
a  ft  Q. B.  Co.  v^Iowa, 04 U.  S.  165  (24  L.  ed.  04);  Chi- 
cago, M.  ft  St.  P.  B.  Co.  Y.  Ackley,  04  U.  a  170  (24 
L.  ed.  00);  Winona  ft  St.  P.  B.  Go.  ▼.  Blake,  04  U.  S. 
180  (24  L.  ed.00);  Buggies  v.  IlL  108  U.  8.  686  (27  K 
ed.  812);  IlL  Cent.  B.  Ca  v.  UL 108  U.  S.  541  (27  L.  ed. 
818). 

The  regulation  of  matters  of  this  kind,  sayn  the 
court,  is  legislative  in  its!  character,  not  Judicial. 
"Express  Oases,**  (St.  Louis,  I.  M.  ft  S.  B.  Co.  v. 
Southern  Exp.  Co.)  117  U.  S.  1  (20  L.  ed.  791);  Del.  L. 
ft  W.  B.  Co.  V.  Central  Stock  Yard  ft  T.  Co,  0  Cent. 
Bep.I18,48N.J.Bq.81. 

The  power  of  a  State  to  limit  railroad  charges  for 
transportation  can  only  be  bargained  away,  if  at 
all,  by  words  of  positive  grant  or  their  equivalent. 
Stone  V.  I'iarmers  K  ft  T.  Co.  supra. 

The  Legislature  has  reserved,  in  the  general  Act 
for  the  formation  of  railroad  companies,  the  right 
to  regulate  the  question  of  freights.  Laws  1860, 
chap.  140,  t  28,  subd.  0.  Killmer  v.  N.  Y.  Cent,  ft 
H.  B.  B.  Co.  1  Cent.  Bep.  626, 100  N.  Y.  806. 
-  Generalstatutesflxingmaximum  rates  of  charges 
for  transportation,  when  not  forbidden  by  charter 
contracts,  do  not  deny  to  the  railroad  companies 
the  equal  protection  of  the  laws,  or  deprive  them 
of  their  property  without  due  process  of  law, 
within  the  meaning  of  the  14th  Amendment.  Stone 
V.  Farmers  L.  ft  T.  Co.  swpra. 

A  power  of  government  which  actually  exists  is 
not  lost  by  nonuser.  Chicago,  B.  ft  Q.  B.  Co.  v. 
Iowa,  04  U.  8. 166  (24  L.  ed.  04). 

The  Legrislature,  in  the  exercise  of  its  power  of 
regtUating  freights  and  fares,  may  classify  the 
railroads  according  to  the  length  of  their  lines,  if 
the  same  rule  is  applied  to  aU  roads  of  the  same 
class.    Dow  V.  Beidelman,  126  U.  S.  080  (81 L.  ed.  841). 
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Arkansas  Act  Feb.  27,  1886,  prohibiting  greater 
charge  by  carrier  for  transportation  of  freight 
than  specified  in  the  bill  of  lading,  and  imposing  a 
penalty  for  refusal  to  deliver  on  payment  or  ten- 
der of  charges  as  shown  in  such  bill,  is  not  special 
legislation,  or  a  reerulation  upon  interstate  com- 
merce, but  is  within  the  police  power  of  the  State. 
Little  Bock  ft  Ft  S.  B.  Co.  V.  Hannlf  ord,  1  Inters. 
Com.  Bep.  680,  40  Ark.  291. 

RegulaUon  hy  railroad  commission, 

Bailroad  switching  charges  may  be  regulated  by 
a  conunisslon  appointed  under  a  state  Act  by  virtue 
of  its  police  powers;  and  this  does  not  make  an  un- 
lawful interference  with  commerce,  although  the 
cars  switched  contain  freight  for  transportation 
between  States.  Chicago,  M.  ft  St  P.  B.  Co.  v. 
Becker,  82  Fed.  Bep.  849. 

The  charter  of  a  company  is  not  a  contract  the 
obligation  of  which  is  impaired  by  the  Miasteslppi 
Statute  of  March  11, 1884,  creating  a  commission  to 
provided  or  the  regulation  of  freight  and  passenger 
rates,  prevent  unjust  discrimination,  and  enforce 
certuin  police  regulations  affecting  railroad  com- 
panies doing  business  in  that  State.  Stone  v. 
Farmers  L.  ft  T.  Co.  (**  B.  B.  Commission  Cases  **)  116 
U.S.d07(20Ked.636). 

State  officers  in  appropriating  and  assessing  the 
exi>enses  of  the  board  of  railroad  commissioners 
act  in  a  quasi  Judicial  character;  and  their  action 
is  reviewable  on  certiorari  by  a  company  aggrieved 
thereby.    People  v.  Chapin,  42  Hun,  230. 

An  Act  requiring  railroads  to  pay  the  expenses  of 
a  railroad  commission  is  part  of  subsequent  char- 
ters; and  successive  assessments  for  this  purpose,  in 
annual  tax  Acts,  were  only  a  provision  to  carry  out 
this  existing  law.  Columbia  ft  G.  B.  Co.  v.  Gibbes, 
24S.C.60. 

Courts  cannot  administer  railroad  affa/Irs, 

Courts  cannot  carry  into  effect  the  decisions  of 
the  railroad  commissioners.  Neither  the  Attorney- 
General  nor  the  courts  can  enforce  their  order. 
People  V.  N.  Y.  L.  E.  ft  W.  B.  Co.  0  Cent  Bep.  89, 


See  also  13  L.  R.  A.  70;  24  L.  R.  A.  141. 
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■Qoh  rates ,  oonsidered  as  a  wbole,  will  prove 
muneraUve  to  the  company,  and  there  is  room  tot 
a  difference  of  Intelligent  oirfnlon  on  the  Question, 
the  courts  cannot  Interfere  or  substitute  their 
Judirment  for  that  of  the  commissioners,  but  the 
tariffs  as  fixed  by  the  commiaslonen  must.  In  so 
far  as  the  courts  are  concerned,  be  left  to  the 
test  of  experiment. 

4.  The  oonrts  have  no  power  to  malce  freight 
or  passenger  tariffs. 

6.  The  courts  will  not  interfere  or  grant 
any  relief  to  a  railroad  company  upon  a  com- 
plaint made  as  to  one  or  several  rates  only,  or 
where  the  freight  and  passenger  rates  estabUdied 
by  the  conmiissioners  are  not  assailed  as  an  en- 
tirety. 

(May  1,  1889.) 

APPEALS  by  defendaot,  from  Judsments  of 
the  Circuit  Courts  of  Qadflden  and  Jackson 
Counties  in  favor  of  plaintiff  in  actions  brought 
by  the  Slate  to  recover  penalties  alleged  to  bave 
been  incurred  under  the  Railroad  Commlfldon 
Acts.    Revened. 
The  facts  are  stated  in  the  opinion. 
Mr,  W«  A.  Bloani  for  appellant. 
The  Aitomey^Gtoneriu  for  the  State. 


Raaej't  CI.  J.,  ddivered  the  opinion  of  the 

court: 

There  are  before  us,  on  appeal  from  Jodg^ 
ments  of  the  circuit  court,  several  actions  in- 
stilttted  by  the  State  against  the  appellant,  to 
recover  penalties  under  the  statute  approved 
June  7,  1867,  and  commonly  known  as  tlio 
Railroad  Commission  Act  The  cases  from 
Gadsden  County,  in  the  Second  Circuit,  were 
brought  last  Julv,  and  the  penalty  adjudged 
in  each  of  them  is  $2,600;  that  from  Jackson 
County  was  commenced  last  April,  and  the 
penalty  denounced  in  it  is  $2,000.  Upon  the 
conclusion  of  the  argument  made  before  us  at 
the  present  term,  we  announced  that  the  de- 
cision of  these  cases  would,  in  view  of  the  pub- 
lic interests  involved,  be  disposed  of  at  an  early 
day. 

The  pleadings  are  similar  in  substance.  The 
declaration  in  one  of  the  Qadsden  County  caaes^ 
which  we  take  as  a  type  of  all,  alleges  Uiat  the 
railroad  company  is  a  bodv  corporate  organized 
under  a  special  statute  of  thts  State,  approved 
March  4,  1881  (chap.  8884),  and  operating  a 
railroad  from  Pensaoola  to  River  Junction, 
both  of  which  points  are  in  the  State,  and  that 


IM  N.  Y.  D8;  People  v.  Borne,  W.  ft  O.  B.  Ck>.  4  Cent. 
ltep.m,l(»N.Y.«S. 

It  Is  beyond  the  powers  and  functions  of  the 
courts  to  hold  practically  under  their  control  the 
administration  of  railroad  affairs  as  to  freight  and 
other  business.  Chouteau  v.  Union  B.  ft  T.  Ca  4 
West.  Bep.  307,  SS  Mb.  App.  280. 

Power  of  court  over  eofUrovertUg. 

In  the  absence  of  legislative  regulation,  courts 
must  decide  lor  the  company,  when  controversiee 
arise,  what  Is  reasonable.  Dow  v.  Beidelman,  126 
U.  8.680(81  Ked.  841). 

If  the  ciassiflcation  operates  uniformly,  the  court 
cannot  decide  whether  It  was  the  best  that  could 
have  been  made.   llAd. 

A  railroad  extending  through  several  States  Is  an- 
entirety  within  each  and  Is  subject  to  the  Jurisdic- 
tion of  courts  in  either  State  In  an  action  to  prevent 
discriminations  In  rates  of  freight.  Providence 
Coal  Co.  V.  Providence  ft  W.  B.  Ca  2  New  Bng.  Bep. 
607,15B.L80B. 

Remedy  againet  dturimlnating  eharoe8» 
The  remedy  against  a  railroad  company  for 
charging  discriminating  freights,  where  there  Is  no 
adequate  remedy  at  law.  Is  by  injunction.  Scofleld 
V.  Lake  Shore  ft  M.  &B.  Co.  1  West.  Bep.  880, 48  Ohio 
8t.5n. 

A  court  of  equity,  to  enforce  statutes  against  dls- 
crlHiinatlon,  must  be  fully  satisfied  that  its  orders 
will  not  likewise  work  a  discrimination.  Chou- 
teau V.  Union  B.  ft.  T.  Co.  4  West.  Bep.  89T,  22  Mo. 
App.  280.. 

Where  a  suit  was  brought  against  a  railroad  com- 
pnny  on  account  of  alleged  overcharges  beyond  a 
reasonable  rate,  but  the  declaration  did  not  allege 
either  that  no  rates  had  been  fixed  for  the  de- 
fendant's road  or  that  the  charges  were  beyond  the 
rates  so  fixed,  It  was  demurrable.  Sorrell  v.  Centtal 
B.  Ca  75  Ga:  600. 

IXfcriminaUona;  what  care. 
At  common  law  the  rule  Is  that  caniers  shall  not 
exercise  any  unjust  discrimination  In  rates  of  tolL 
They  are  held  to  do  exact  and  even-handed  Justice 
to  everybody  doing  business  with  them.  Scofi^d  v. 
Lake  Shore  ft  M.  S.  B.  Co.  1  West  Bep.  826, 48  Ohio 
St.  6S1;  Indianapolis,  D.  ft  8.  B.  Co.  v.  Brvin«  8  West. 
Bep.  108,  U8  HL  20a 
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Discriminations  in  freights.  If  fair  and  reason- 
able, founded  on  grounds  consistent  with  publio 
Interests,  Is  allowable.  Scofleld  v.  Lake  Shore  ft 
M.  S.  B.  Co.  eupnL 

To  charge  one  a  rate  less  than  the  regular  fixed 
rate  is  not  discrimination.  To  charge  one  a  higher 
rate  than  the  lowest  rate  given  to  anyone  else^ 
under  certain  droumstances,  Is  discrimination. 
McNees  v.  Mo.  Pao.  B.  Co.  4  West.  Bep.  87S,  22  Mo. 
App.  224. 

An  agreement  by  a  railroad  tympany  to  oanx 
for  one  at  a  cheaper  rate  than  for  another  Is  void. 
Scofleld  V.  Lake  Shore  ft  M.  S.  B.  Co.  supra. 

Bates  should  be  so  relatively  reasonable  as  to  pro* 
tect  communities  and  business  against  unjust  dis- 
crimination. Boards  of  Trade  Union  v.  Chicago,  M. 
ftSt  P.  B.  Co.   1  Inters.  Com.  Bep.  806b 

An  advantage  given  by  a  railroad.  In  establishing 
its  charges  on  different  branches  on  its  road,  to 
competing  towns  on  the  main  line ,  must  not  be 
unreasonable.  Baymond  v.  Chicago,  M.  ft  St.  P, 
B.  Co.  1  Inters.  Com.  Bep.  027. 

Massachusetts  Publio  Statutes,  chapter  US,  1 101« 
does  not  require  a  carrier  allowing  an  expressman 
to  keep  a  stand  at  its  depot,  to  furnish  equal  facili- 
ties to  all  persons.  Old  Colony  B.  Co.  v.  Tripp,  6 
New  Bng.  Bep.  887, 147  Mass.  86;  Com.  v.  Osrey,  6 
New  Bng.  Bep.  871, 147  Mass.  40,  note. 

Trade  centers  are  not  entitled  to  more  favorable 
rates  than  smaller  towns  for  which  they  are  dtta- 
tributing  centers.  Martin  v.  Chicago,  B.  ft  Q.B.  Co. 
2  Inters.  Com.  Bep.  82. 

The  fact  that,  under  Impartial  arrangement  of 
rates  between  large  and  small  towns,  one  large  dls* 
tributing  center  has  an  advantage  over  a  competing 
distributing  center,  does  not  show  undue  pref erw 
ence.    IMd. 

That  refusal  to  give  a  through  rate  as  fOr  one 
shipment  operates  prejudicially  to  a  town  desiring 
the  privilege  does  not  make  the  refusal  an  unjust 
discrimination  when  the  carrier  applies  the  same 
ruleto  all  towns.  Crews  v.  Bichmond  ft  D.  B.  Cix 
1  Inters.  Com.  Bep.  708. 

Under  Illinois  Statutes  (2  Starr  ft  0.  p.  1088, 1 8),  10 
Is  not  incumbent  to  prove  a  personal  discrimina- 
tion and  a  personal  Injury,  as  between  Individuals 
of  a  class,  but  the  offense  Is  made  out  by  proof  of  a 
discrimination  as  between  looalltieB.  HL  Cent.  B. 
Co.  V.  People,  10  West  Bep.  082,  m  HL  SOL 
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on  a  certain  day  in  April  of  the  year  1888,  it 
did  ''  willfully  charge,  collect  and  demand  and 
rooeiye  "  of  a  person,  naming  him,  for  trans- 
porting hfan  as  a  passenger  from  River  Junc- 
tion to  Marianna,  another  point  on  the  road,  a 
distance  of  twenty-six  miles,  the  sum  of  $1.25, 
and  that  this  sum  was  more  than  three  cents 
per  mile,  the  rate  presoribed  by  the  railroad 
commissioners,  andf  that  the  sum  so  collected 
was  more  than  a  fair  and  reasonab-e  rale  of 
toll  or  compensation  for  the  transportation  of 
the  passenger;  and  that  eighty  cents,  the  sum 
which  the  company  was  allowed  by  the  above 
rate  prescribed  by  the  commissioners  (and  a 
special  rule  as  to  amounts  ending  in  other 
figure  than  6  or  0)  to  charge,  collect  and  le- 
ceive,  was  a  lust  and  reasonable  rate  of  com- 
pensation; and  that  by  thus  willfully  collecting 
and  receiving  the  stated  excess  over  and  above 
what  it  was  allowed  by  the  commissioners' 
rules  to  charge,  collect  and  receive,  the  railroad 
company  beoime  and  was  guilty  of  extortion, 
and  of  a  violation  of  the  rmes  and  regulations 
prescribed  and  published  by  the  commission- 
ers, by  which  rules  and  regulations  the  com- 
missioners made,  among  others,  a  schedule 
or  tariff  of  just  and  reasonable  rates  for  the 
transportation  of  passengers  on  appellant's 
railroad. 

It  is  also  alleged  that  the  commissioners  gave 
notice  to  the  principal  officer  of  the  railroad 
company  of  this  violation,  and  directed  the 
company  to  make  reparation  to  the  passenger 
for  the  InjuiT  and  wrong  so  done  him,  by  re- 
funding to  him  the  excess  of  forty-five  cents, 
within  thirty  days,  as  prescribed  by  the  stat- 
ute; but  it  failed  and  refused  to  do  so,  and 
thereby  forfeited  to  the  State  and  incurred  a 
penalty  of  95,000. 

To  Uiis  declaration  the  railroad  company  In- 
terposed four  pleas,  and  the  State  demurred  to 
tbem  as  insufficient  in  law.  The  demurrer 
having  been  overruled,  and  the  company  not 
electing  to  plead  over.  Judgment  was  entered, 
the  Circuit  Judge  fixing  the  penalty  at  the 
amount  indicated  above. 

Section  18  of  article  16  of  the  Constitution  of 
this  State  is  as  follows:  The  Legislature  is  in- 
vested with  full  power  to  pass  laws  for  the 
correction  of  abuses,  and  to  prevent  unjust 
discrimination  and  excessive  charges  by  per- 
sons and  corporations  engaged  as  common  car- 
riers in  transporting  persons  and  property,  or 
performing  other  services  of  a  public  nature, 
and  shall  provide  for  enforcing  such  kiws  by 
adequate  penalties  or  forfeitures. 

Whether  or  not  there  is  in  this  section  a  grant 
of  any  power  which  the  Legislature  did  not 
have  before,  it  is  unnecessary  for  us  to  decide. 
There  is,  however,  upon  the  face  of  it  an  ap- 
parent purpose  to  correct  abuses.  It  shows 
that  the  convention  in  adopting  and  the  people 
in  ratifying  the  section  were  impressed  with  a 
belief  that  there  existed  a  necessity  for  the  en- 
actment of  laws  correcting  abuses,  preventing 
unjust  discriminations  and  excessive  charges 
by  common  carriers  in  transporting  persons 
and  property,  and  that  confidence  in  the  suffi- 
ciency of  the  common-law  remedies  as  agencies 
by  which  the  individual  citizen  could  find  pro- 
tection against  or  relief  as  to  these  evils  had 
failed. 

As  to  the  necessity  for  the  command  thus 
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made  b^  the  people  to  the  law-making  power, 
the  judicial  department  is  concluded  by  the 
existence  of  the  section. 

To  effect  the  end  proposed  by  the  Constitu- 
tion, itke  first  Legislature  assembled  under  it 
enacted  the  Railroad  Commission  Law,  which 
was  approved  June  7,  1887,  it  being  chapter 
8746  01  our  statute. 

This  statute  provides  for  the  appointment  of 
three  commissioners  and  (§  5)  that  they  shall 
"make  and  fix  reasonable  and  just  rates  of 
freight  and  passenger  tariffs,  to  be  observed  by 
all  railroad  companies  doing  business  in  this 
State  on  the  railroads  thereof,"  and  just  and 
reasonable  regulations  as  to  charges  for  the 
necessary  handling  and  delivery  of  freights  at 
any  and  all  points  and  for  preventing  discrimi- 
nation in  the  transportation  of  frei^t  and 
passengers,  and  reasonable  and  just  rates  of 
charges  for  the  use  of  railroad  cars  carrying 
frei^t  and  passengers  on  said  railroads,  no 
matter  by  whom  owned  or  carried;  and  Just 
and  reasonable  rules  and  re$:ulations  to  be  ob- 
served by  said  railroad  companies  on  said  rail- 
roads, to  prevent  the  ^ving  of  any  rebate  or 
bonus,  directly  or  indirectly,  and  from  mis- 
leading or  deceiving  the  public  in  any  manner 
as  to  the  real  rates  charged  for  freight  and 
passengers. 

It  also  confers  power  upon  the  commission- 
ers to  designate  and  tx  by  rules  and  regula- 
tions the  difference  in  the  rates  of  freight  and 
passenger  transportation  for  loncer  or  shorter 
hauls,  and  to  ascertain  what  shall  be  the  limits 
of  longer  and  shorter  distances. 

There  is  in  the  above  section  also  a  provision 
to  the  effect  that  nothing  in  the  act  shall 
abridge  or  control  the  rates  for  freight  which 
comes  from  or  goes  beyond  the  State  and  for 
which  freight  less  than  local  rates  for  carrying 
the  same  is  charged. 

By  the  6th  section  the  commissioners  are 
authorized  and  required  to  make  for  each  rail- 
road corporation  a  schedule  "of  just  and  rea- 
sonable rates  of  charges  for  the  transporta- 
tion of  passengers  and  h^ghts  and  cars,  and 
*'  Said  schedule  shall  in  any  suit  brought 
against  any  such  railroad  corporation  wherein 
is  involved  the  charges  of  any  such  corpora- 
tions for  the  transportation  of  any  passengers 
or  freight  or  cars,  or  unjust  discrimination  in 
relation  thereto,  be  deemed  and  taken  in  all 
courts  of  this  State  as  sufficient  evidence  that 
the  rates  fixed  therein  are  just  and  reasonable 
rates  of  charges  for  the  transportation  ol  pas- 
sengers and  freight  and  cars  upon  the  rail- 
roads.' 

The  commissioners  are  requbred  to  publish 
these  schedules,  and  the  railroad  companies  to 
post  them  in  a  manner  staled;  and  any  such 
schedules  purporting  to  be  printed  and  pub- 
lished shall  be  received  and  held  in  all  suits  as 
prima  facie  tJic  schedule  of  said  commission- 
ers without  further  proof  than  its  production 
with  a  certificate  from  the  commission  of  its 
being  a  true  copy  of  the  schedule  prepared  by 
them  for  the  railroad  company  or  corporation 
therein  named,  and  that  it  has  been  duly  pub- 
lished as  required  by  law,  stating  the  name  of 
the  newspaper,  the  date  and  place  of  publica- 
tion. 

This  section  also  enacts  that  the  commis- 
sioners shall,  from  time  to  time,  and  as  often 
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M  circamstanoes  may  require,  change  and  re 
Tise  the  schedules. 

Sections  7  to  18  inclusive  provide  for  a  pro- 
test by  the  raikoad  company  against  the  en- 
forcement of  any  and  all  "rates  of  freight  and 
passenger  tariffs,  or  other  rules  and  regula- 
tions" made  by  the  commissioners,  and  a 
hearing  and  decision  thereon  by  them,  and  for 
an  apf^  from  the  decision  to  a  board  of  re- 
visers, consisting  of  the  Comptroller,  Secretary 
of  State,  Commissioner  of  Agriculture,  At- 
torney-General and  the  Treasurer  of  the  State, 
and  a  hearing  and  decision  by  such  board. 
Section  14  fives  the  same  right  of  protest  to 
anv  indivioual,  corporation,  firm  or  partner- 
ship. 

Section  6  enacts,  inter  alia,  that  if  any  rail- 
road corporation,  organized  under  the  laws  of 
this  State  and  doing  business  therein,  "shall 
willfully  charge,  collect,  demand  or  receive 
more  than  a  fair  and  reasonable  rate  of  toll  or 
compensation  for  the  transportation  of  pas- 
sengers or  freight  of  any  description,"  it  snail 
be  "deemed  guilty  of  extortion,  and  upon 
conviction  thereof  shall  be  dealt  with  as  here- 
after provided." 

Section  17  provides  that  if  any  railroad  com- 
pany doinff  business  in  this  State,  b^  its  agent 
or  employes  shall  be  ^ilty  of  a  violation  of 
the  rules  and  reflations  prescribed  bv  the 
commissioners,  and,  if  after  due  notice  of  such 
violation  ffiven  to  the  principal  office  thereof, 
ample  and  full  recompense  for  the  wrong  and 
injury  done  thereby  to  any  person  or  corpora- 
tion, as  may  be  directed  by  said  commissioners, 
shall  not  be  made  within  thirty  days  from  the 
time  of  such  notice,  such  company  shall  incur 
a  penalty  for  each  offense  of  not  less  than  $100, 
nor  more  than  $5,000,  to  be  fixed  by  tiie  pre- 
siding Judge. 

This  action  is  to  be  in  the  name  of  the  State, 
and  to  be  instituted  bv  the  commissioners 
through  the  Attomey-jQeneral  or  a  state  at- 
torney, and  in  the  county  where  the  wrong 
was  perpetrated. 

Under  section  19  all  fines  collected  under  the 
Act  are  to  be  paid  to  the  county  treasurer  for 
county  school  purposes;  and  the  rules  of  evi- 
dence in  all  cases  under  the  Act  axe  the  same 
as  in  civil  actions,  except  as  hereinbefore  pro- 
vided. 

There  are  other  features  of  the  statute,  but 
it  is  not  necessary  to  set  them  out  now.  They 
give  a  personal  remedy,  in  addition  to  those 
provided  by  the  common  law,  to  individuals 
wronged  by  a  violation  upon  the  part  of  a 
railroad  company  of  any  rule  or  regulation  of 
the  commissioners,  and  relate  to  matters  of  de- 
tail not  necessary  to  an  understanding  of  the 
statute  in  so  far  as  either  its  general  purpose, 
or  its  effect  in  the  case  before  us  is  concerned. 

The  question  of  the  extent  of  the  power  of 
the  Legislature  in  the  regulation  of  the  charges 
of  common  carriers  for  carrying  persons  and 
propertv  is  not  settled  or  defined. 

The  doctrine  of  the  case  otMunn  ▼.  lUinoia, 
94  U.  S.  118  [24  L.  ed.  77],  it  being  one  of  the 
so  called  Oranger  Qua  reported  In  that  vol- 
ume, is  as  follows: 

Where  one  devotes  his  property  to  a  use 
which  the  public  have  an  interest  in,  he  in 
effect  grants  to  the  public  an  interest  in  such 
use,  and  the  property,  during  such  use,  ceases 
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to  be  a  subject  of  mere  private  rights  and  the 
owner  must,  to  the  extent  of  that  use^  submit 
to  be  controlled  by  the  public  for  the  common 

good  so  long  as  he  maintaina  such  use.  The 
e votion  of  it  to  the  public  use  takes  from  him 
the  right  to  make  arbitrary  or  excesrfve 
charges  for  its  use  by  the  public,  and  he  must 
be  con  lent  with  a  reasonable  compensation.  Li 
the  absence  of  legislative  regulation  what  is  a 
reasonable  compensation  is  under  the  common 
law  a  matter  to  be  determined  by  the  courts; 
but  this  may  be  changed  bv  statute,  and  the 
Legislature  may  exercise  it  by  prescribing 
the  maximum  rates  of  charges  to  be  made  l^ 
common  carriers,  ferries,  hackmen,  bakers, 
wharfingers  and  others  of  like  avocations,  and 
has  often  done  so. 

The  cases  upon  which  the  oontrollinff  opin- 
ion in  the  liunn  Case  is  based  recognize  the 
right  of  the  owner  of  the  property  applied  to 
public  use,  to  a  reasonable  compensation,  and 
so  does  that  opinion;  yet,  admitting  that  the 
Legislature  may  abuse  its  power,  that  opinion 
says  that  "for  protection  against  abuses  oy  the 
Legislature  the  people  must  resort  to  the  poUs, 
and  not  to  the  courts." 

In  Ohieago  Railroad  Company  ▼•  Iowa,  94  IT. 
S.  155  r24  L.  ed.  94],  another  of  the  Granger 
Caees,  it  is  held  that  railroad  companies  are 
carriers  for  hire;  that  they  are  incorporated  as 
such  and  given  extraordinary  powers  in  order 
that  they  may  the  better  serve  the  public  in 
that  capacity,  and  they  are  therefore  engaged 
in  a  public  employment  affecting  the  public 
interest,  and,  under  the  doctrine  of  Munn  v. 
Illinois,  subject  to  le^slative  control  as  to  their 
rates  of  fare  and  freight,  unless  protected  by 
their  charters.  "This  railroad  company,^' 
says  the  opinion,  p.  161  [95],  "  haa  in  the  trans- 
action of  its  business  the  same  rights  and  is 
subject  to  the  same  control  as  private  individ- 
uals under  the  same  circumstances.  It  must 
carry,  when  called  upon  to  do  so,  and  can 
charge  only  a  reasonable  sum  for  the  carria^ 
In  the  absence  of  any  legislative  regulation 
upon  the  subject,  the  courts  must  decide  for  it, 
as  they  do  for  private  persons  when  contro- 
versies arise,  what  is  reasonable.  But  when 
the  Legislature  steps  in  and  prescribes  a  max- 
imum of  charges  it  operates  upon  this  corpo- 
ration the  same  as  it  does  upon  individuals  en- 
gaged in  a  similsr  business."  It  is  also  said 
that,  in  the  absence  of  a  contract  to  the  con- 
trarv  in  the  charter,  the  company  invested  its 
capital,  relying  upon  the  ^ood  faith  of  the 
people  and  the  wisdom  and  impartiality  of  leg- 
islators for  protection  against  wrong  under  the 
form  of  legislative  regulation. 

In  Stone  v.  Farmers  Loan  dt  Trust  Company, 
116  U.  S.  807,  825  [29  L.  ed.  686,  642],  it  is 
said:  It  is  settled  (in  that  court)  that  a  State 
may  limit  railroad  transportation  charges  with- 
in its  territory  unless  restrained  by  some  con- 
tract in  the  charter,  or  unless  the  regulation 
amounts  to  one  of  foreign  or  interstate  com- 
merce. In  this  opinion,  after  stating  that  the 
charter  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany gives  authority  "to  carry  persona  and 
property,"  it  is  remarked: 

"This  of  itself  implies  authority  to  charge  a 
reasonable  sum  for  ttie  carriage.  In  this  way 
the  corporation  was  put  in  tie  same  position 
as  a  nature^  person  would  ocoupy  if  engaged 
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in  tlie  same  or  a  like  businefls ....  The  nat- 
ural person  would  be  subject  to  legislative  con- 
trol as  to  the  amount  of  his  charges.  So  must 
the  corporation  be." 

Immediateljr  following  the  aboTC  we  find  this 
very  sugeestiTe  paracraph  in  the  opinion: 
**From  what  hat  uiua  been  said  it  is  not  to  be 
inferred  that  the  power  of  limitation  or  regula- 
tion is  itself  wiuiout  limit  This  power  to 
regulate  is  not  a  power  to  destroy,  and  limita- 
tion is  not  the  equivalent  of  confiscation.  Un- 
der pretense  of  regulating  fares  and  freights 
the  State  cannot  require  a  railroad  corporation 
to  carry  persons  or  property  without  reward; 
neither  can  it  do  that  which  in  law  amounts  to 
a  taking  of  private  property  for  public  use 
without  just  compensation  or  without  due  pro- 
cess of  law.  What  would  have  this  effect  we 
need  not  now  say,  because  no  tariff  has  yet  been 
fixed  by  the  commission,  and  the  statute  of 
Mississippi  expressly  provides  that  in  all  trials 
of  cases  Drought  for  a  violation  of  any  tariff 
of  charges  as  fixed  by  the  commission,  it  may 
be  shown  in  defense  that  such  tariff  so  fixed 
is  unjust."  . 

This  lan&:uage  is,  unquestionably,  matly  in 
restraint  of  that  given  above  as  used  in  the  for- 
mer or  Orafiffer  0a9e§,  the  purport  of  which, 
considered  in  the  abstract,  was  that  whatever 
the  wrong  done,  the  Judiciary  was  powerless, 
and  the  resort  to  ttie  polls  at  the  periods  pre- 
scribed by  law  the  only  remedy. 

Of  course  in  many  cases  ruin  might  be  ef- 
fected or  the  injury  consummated,  to  at  least 
a  great  extent,  before  the  people  could  be  ap- 
pealed to  against  the  "power  to  destroy,"  or 
"confiscation,"  or  "taking  of  property  for  pub- 
lic use  without  Just  compensation  or  due  pro- 
cess of  law."  The  language  of  the  preceoing 
paragraph  would  never  have  been  used  but  in 
response  to  a  conviction  that  some  of  the  ex- 
pressions of  the  former  cases  had  gone  too  far. 

If  there  be  anything  in  the  fact  that  S^ne  v. 
Farmert  Loan  a  Trust  Company  differs  from 
the  several  Granger  Railroad  Comu  in  that  the 
Mississippi  Statute  delegated  the  power  to  make 
rates  to  commissioners,  the  same  is  the  fact  in 
the  case  before  us.  In  the  Qranger  €kue»  the 
Legislature  fixed  the  rates. 

There  is  in  the  Munn  Case,  p.  125  [84],  Ian- 
guage  tending  towards  the  above  paragraph 
from  theSione  Case,  it  being  there  said  in  reply 
to  the  argument  that  the  Illinois  legislation 
was  repugnant  to  the  14th  Amendment,  that 
"Down  to  the  14th  Amendment  it  was  not  sup- 
posed that  statutes  regulating  the  use,  or  even 
the  price  of  the  use,  of  private  property  neces- 
sarily deprived  an  owner  of  his  property  with- 
out due  process  of  law.  (Jnder  some  circum- 
stances uiey  may,  but  not  under  all." 

About  the  same  idea  is  more  brieflv  expressed 
in  the  last  paragraph,  on  page  885  [646]  in  the 
Stone  OaM, 

The  extent  to  which  this  power  of  regulation 
by  the  Legislature  may  be  carried  in  the  ab- 
sence from  a  railroad  company's  charter  of  a 
contract  expressly  authorizing  it  to  charee  up 
to  a  certain  limit  is  a  serious  question,  and  one 
which  we  cannot  evade  in  this  case. 

The  third  plea  of  the  railroad  company  is 
that  it  could  not  nay  the  expenses  of  operating 
its  road  by  charging  for  transportation  of  per- 
sons and  things  the  rates  fixed  for  it  by  the 
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railroad  commissioners,  or  l>y  charging  less 
rates  than  those  charged  by  it  to  the  passenger 
named. 

The  demurrer  of  the  State  admits  the  a\er- 
ments  of  this  plea  to  be  true. 

The  admisuon  of  the  demurrer  is  that,  if  the 
company  had  adopted  the  rates  of  transporta- 
tion of  passengen  and  freight,  or  had  charged 
less  than  it  charged  the  passenger,  it  could  not 
have  paid  its  operating  expenses. 

The  legal  proposition  asserted  by  the  circuit 
court  in  sustaining  the  demurrer  to  this  plea  is 
that  the  State  may,  through  the  instrumental* 
ity  of  the  commissioners,  prescribe  and  may 
enforce  through  the  courts,  passenger  and 
freight  tariffs  which  do  not  pay  the  railroad 
company  the  expenses  of  operating  its  road; 
that  the  Judgment  or  discretion  of  the  commis- 
sioners is  conclusive  as  to  the  reasonableness  of 
the  rates  as  against  the  interference  of  the 
courts  or  any  other  power  except  it  may  be  the 
Legislature. 

This  Judgment  involves,  of  course,  the  con« 
elusion  that  a  rate  of  charges  which  is  not  suf- 
ficient to  pay  the  actual  necessary  and  reason- 
able expenses  of  operating  the  appellant's  road 
is  a  reasonable  rate,  and  neither  a  taking  of  its 
property  without  due  process  of  law,  nor  with« 
out  Just  compensation,  nor  anything  else  inti- 
mated by  the  paragraph  from  the  Stone  Caee 
as  being  unauthorized.  It  is  a  plain  declara- 
tion that  the  company  must,  as  against  any 
judicial  relief,  carry  without  reward  if  the 
commissionera  merely  say  so  in  a  rule  pro- 
mulgated according  to  the  forms  of  the  statute. 

The  language  of  CV/t^  cA/«ftc»  Waite,  given 
above,  speaking  for  a  majority  of  the  court  in 
ttie  Granger  Quee,  has  been  appealed  to,  to 
sustain  this  conclusion.  There  is  nothing  in 
the  facts  of  any  of  these  cases  which  makes  it 
an  adiudication  of  the  conclusion  contended 
for.  There  was  in  the  Munn  Case  no  issue  or 
pretense  that  the  warehouse  charges  prescribed 
by  the  Illinois  Statute  were  unremunerative; 
the  real  question  was  whether  or  not  the  ware- 
house property,  as  used,  was  sublect  to  legis- 
lative regulation  as  to  what  should  be  a  rea- 
sonable compensadon. 

In  Chicago  Railroad  Company  v.  lotaa,  mpra, 
the  representation  made  by  the  bill  was  that 
prior  to  the  Iowa  Statute,  prescribing  rates, 
the  lessee  company  had  fixed  its  charges  with 
a  view  to  furnishing  the  greatest  facilities  for 
transportation  at  the  lowest  rates  Cv%mpatible 
with  the  duty  of  keeping  the  road  in  good  con- 
dition, defraying  the  expenses  of  operation, 
paying  interest  on  the  indebtedness,  and  eam- 
mg  reasonable  dividends  for  stockholders;  and 
that  the  earnings  had  been  baraly  adequate  un- 
der careful  and  economical  management  for 
these  purposes,  and  that  these  ends  could  not 
be  attained  if  ^e  company  should  be  compelled 
to  conform  to  the  statutory  rates.  If  the  bill 
had  presented  a  case  to  the  effect  only  that  the 
statutory  rates  would  not  enable  the  company 
to  defray  the  expenses  of  operation,  indudins 
keeping  the  road  in  good  condition,  it  would 
have  approximated  tne  issue  now  under  con- 
sideration. 

In  Feik  v.  Chicago  Railroad  Company,  94  U. 
S.  164  [24  L.  ed.  97],  mortgage  bondholden 
alleged  that  the  company's  tariffs,  in  force  be- 
fore the  passage  of  the  Wisconsin  Statute  limit- 
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lug  paflscDger  and  freight  chaii^,  did  not 
provide  sumcient  iDcome  "to  pay  interest  on  its 
debt,  the  legal  rate  of  interest  allowed  by  the 
laws  of  the  Stato  to  its  stockholders  and  ex- 
penses," and  that  the  enforcement  of  the  stat- 
ute impaired  the  obligation  of  the  contract  be- 
tween the  bondholders  and  the  company,  and 
violated  the  prohibition  in  the  State  Constitu- 
tion against  taking  private  property  without 
just  compensation. 

In  Lawrence  t.  Ohieago  Bailroad  Company, 
same  pa^,  the  bill  was  by  stockholders,  but 
substantially  the  same,  and  in  the  opinion  in 
these  two  cases  it  is  said,  page  176  [981: 

"InMvnn  Y.llUnois,  axid  Chicago  Rtilroad 
Company  v.  Iowa,  we  have  just  decided  that  the 
State  may  limit  the  amount  of  charges  by  rail- 
road companies  for  fares  and  freights,  unless  re- 
strained by  some  contract  in  the  charter,  even 
though  their  income  may  have  been  pledged  as 
seciinty  for  the  payment  of  obligations  incurred 
upon  the  faith  of  the  charter.  So  far  this  case 
is  disposed  of  by  those  decisions." 

In  Chicago  Bailroad  Company  v.  Aekley,  94 
U.  S.  170  [24  L.  ed.  99],  the  action  was  by  the 
company  to  recover  for  freight  actually  car- 
ried, a  compensation  greater  than  the  maxi- 
mum rate  fixed  by  the  Wisconsin  Statute,  and 
upon  the  ground  that  the  amount  sought  to  be 
recovered  was  no  more  than  a  reasonfiS>le  rate, 
and  it  was  held  that  as  between  the  company 
and  the  freighter  there  was  a  statutorv  limita- 
tion for  transportation  "actually  performed." 
"If,"  says  the  opinion,  "the  company  should 
refuse  to  carry  at  the  prices  fixed,  and  an  at- 
tempt should  be  made  to  forfeit  its  charter, 
other  questions  might  arise  which  it  will  be 
time  enough  to  consider  when  presented,  but 
for  the  goods  actually  carried  the  limit  of  the 
recovery  is  that  prescribed  by  the  statute." 

The  company,  having  actually  carried  the 
freight,  could  not  claim  more  than  the  statu- 
tory rate;  but  it  is  plain  that  the  court  felt  that 
if  it  had  refused  to  carrv  at  such  rate,  other 
Questions  might  arise.  It  does  not  appear  that 
the  company  had  even  given  notice  to  the  ship- 
per that  it  would  claim  more  than  the  statutory 
rate  for  the  carrying  to  be  done  by  it. 

The  enunciations  of  an  opinion  are  not  bind- 
ing as  authority  except  as  to  the  points  pre- 
sented by  the  facts  of  the  case  for  adjudication. 
There  is  in  none  of  the  Granger  Coees  any  fact 
suggesting  that  the  rates  resisted  were  unre- 
muncrative.  The  same  is  true  of  TiUey  v.  Sa- 
vannah llaUroad  Company,  4  Woods,  &7. 

It  is  only  as  to  the  facts  presented  by  the 
record  that  an  opinion  speaks  authoritatively; 
none  other  are  in  the  judicial  mind.  We  are 
still  not  remitted  solely  to  this  doctrine,  and  a 
critical  view  of  the  facts  of  the  Granger  Cases 
to  ascertain  the  meaning  of  the  majority  of  the 
court  for  whom  the  late  Cldef  Justilce  was 
speaking  in  them. 

In  the  paragraph  quoted  from  XheSUme  Case 
that  venerated  Judge  dearlv  limits  the  effect 
of  the  broader  lanfl;uage  used  on  the  former  oc- 
casion, and  his  limiting  woids  are  repeated 
after  his  death,  nearly  in  full,  in  the  opinion  in 
the  case  of  Dow  v.  BeidOman,  125  U.  S.  689  [81 
L.  ed.  843].  These  words  show,  and  were,  we 
think,  intended  to  show  that  there  was  a  limit 
to  regulation,  even  if  it  be  that  those  used  in 
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the  Munn  Cam  in  relation  to  the  14th  Amend- 
ment were  not  so  intended. 

In  Georgia  B.  db  B.  Company,  v.  Smith,  128 
U.  8. 174  [82  L.  ed.  877],  decided  last  October, 
Field,  J.,  speaking  for  the  entire  court,  savs 
that  the  ad  judications  of  that  court  are  that  ue 
power  of  the  State  Legislature  to  regulate  rail- 
road fares  within  the  limits  of  the  State  is  sub- 
ject to  the  limitation  that  the  carriage  is  not 
required  without  reward  or  upon  conditions 
amounting  to  taking  property  for  public  use 
without  just  compensation,  or  that  what  is 
done  does  not  amount  to  a  regulation  of  foreigii 
or  interstate  commerce. 

We  do  not  think  the  Granger  Oasee  to  he 
authoritjr  for  the  proposition  that  Uie  Legisla- 
ture, acting  even  for  itself,  and  not  through 
commissioners,  is  omnipotent  as  against  every- 
one but  the  people  in  the  matter  of  regulating 
rates,  except  to  the  extent  that  th^  may  con- 
trol profits.  They  seem  to  hold  that  the  Legis- 
lature may  itself  go  this  far  as  to  profits,  even 
confining  the  language  of  the  opinions  to  the 
facts,  in  one  or  more  of  the  several  cases. 
There  is,  under  the  plea  mentioned,  no  ques- 
tion before  us  as  to  what  the  profits  shall  be. 

Admitting  for  the  purposes  of  this  case  that 
between  the  line  just  above  a  compensatory 
rate  and  one  definmg  excessive  charges,  or  ex- 
tortion, the  discretion  of  the  Legislature  may 
be  conclusive  as  against  judidal  inteiference, 
or  even  admitting  that  in  the  exercise  of  a  leg^ 
lative  discretion  the  law-making  power  may 
itself  prescril)e  for  common  carriers  rates  that 
will  not  compensate,  and  that  the  courts  can- 
not prevent  the  enforcement  of  them, — we  yet 
do  hot  think  that  any  sudi  power  exclusive  of 
ludidal  inquiry  has  been  given,  if  it  could  have 
been,  to  the  railroad  commissioners  by  our 
statute.  Of  course  no  such  power  was  given 
to  the  Mississippi  commissioners;  it  could  be 
shown  *Hn  defense"  that  their  rates  were  un- 
just, and  were,  therefore,  subject  to  both  judi- 
cial and  of  course  legislative  supervision  or 
control  as  to  thdr  reasonableness,  as  is  clear 
from  the  statement  of  facts  in  the  Stone  Case, 
116  U.  S.  814  [29  L.  ed.  640]. 

The  grant  to  the  appellant  company  of  the 
"power  *  *  *  to  make,  build,  maintain,  equip, 
use  and  operate  a  railroad"  between  the  points 
designated,  particularly  when  considered  in 
connection  with  another  provision  of  its  Char- 
ter Act,  to  the  effect  that  it  shail  not  charge 
more  than  five  cents  per  mile  for  passenger 
transportation,  and  making  the  exaction  of  a 
greater  sum  by  any  ofllcer  or  agent  of  the 
company  a  misdemeanor  (gg  1,  8,  chap.  8885), 
save  it  authority  to  charge  a  reasonable  sum 
for  the  carriage  of  persons  and  property. 

The  duty  of  a  railroad  company  to  carry  and 
charge  only  reasonable  compensation  are  inci- 
dents of  its  occupation  as  a  common  carrier. 
The  authority  to  carry  implies  authority  to 
charge  a  reasonable  compensation  for  the  car- 
riage. Winona  db  St.  JP.  B.  Co.  v.  Blake,  94 
U.  S.  180  [24  L.  ed.  991;  Stone  v.  Farmers  U 
A  T.  Co.  116  U.  S.  829  |t»  L.  ed.  648]. 

To  earn  money  is  a  purpose  and  legitimate 
object  of  a  railroad  company.  Though  a  pub- 
lic highway  and  subject  to  public  control  as 
such  m  many  respects,  yet  it  differs  from  the 
ordinary  public  highway  in  the  feature  of  be- 
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lug  private  property.  A.  railroad  and  its  equip 
ment  represent  the  private  capiUl  invested  in 
them,  and  the  income  from  the  operation  of 
the  same  is  looked  to  and  relied  upon  for  the 
expense  of  at  least  the  maintenance  and  opera- 
tion. This  is  the  ordinary  rule,  and  in  view 
of  the  particular  pleadings  now  under  consid- 
esation  is  the  one  applicahle  here. 

To  require  of  a  railroad  company  which  has 
been  incorporated  and  given  power  to  con- 
struct and  operate  a  raluoad,  and  charge  rea- 
sonable rates  for  the  transportation  of  persons 
and  property,  and  has  alr^y  constructed  its 
road,  that  it  shall  carry  persons  and  property 
at  rates  of  charges  not  sufflcieut  to  pay  the  ez- 
Denses  of  operating  ttie  road  is,  as  a  matter  of 
fact,  to  compel  It  to  carry  j  without  reward, 
and  to  take  the  use  of  its  property  without 
just  compensation. 

The  same  would  be  equally  true  of  a  natural 
person  who  might  be  authorized  to  operate  a 
railroad,  and  upon  whom,  after  be  had  built 
and  equipped  his  road,  the  law-making  or 
other  power  should  enforce  such  terms  of 
business. 

A  railroad  is  of  no  value  except  in  the  use  of 
it;  kept  in  idleness,  it  is  a  source  of  expense 
and  subject  of  decay.  Operated  without  re- 
muneration its  ruin  u  hastened,  and  a  constant 
accumulation  of  indebtedness  becomes  an  in- 
separable incident  to  its  ownership  unless 
means  from  independent  sources  are  applied  to 
the  cost  of  its  maintenance  and  operauon;  and 
if  this  is  done  the  enforced  consumption  of 
such  means  is  in  its  character  of  the  same  ef- 
fect upon  the  owner. 

It  is  the  duty  of  a  common  carrier  to  receive 
and  carry  wmitever  is  properly  offered  to  it 
for  carriage.  As  to  freights,  it  is  an  insurer, 
and  its  liability,  unless  limited  by  special  agree- 
ment, extends  to  all  losses  not  occasioned  by 
the  act  of  God  or  the  public  enemy.  For  in- 
juries occurring  to  passeagers  from  the  unsafe 
condition  of  the  roadbed,  or  from  insufficient 
or  defective  equipment  or  unskillful  and  neg- 
ligent management,  the  company  is  responS- 
ble  in  damages.  The  safety  of  human  life 
and  the  good  of  every  public  interest  require 
of  them  the  soundest  condition,  the  fullest 
eq^uipment  and  most  skillful  and  careful  oper- 
ation; and  it  is  the  provioce  of  ^e  courts  to 
enforce,  when  properly  called  upon,  the  law 
which  imposes  these  entirely  proper  and  india- 
pensable  demands. 

A  railroad  which  cannot  earn  enough  to  pay 
its  operating  expenses  because  it  is  not  permit- 
ted by  the  State  to  charge  rates  sufficient  for 
such  purpose,  must  as  a  natural  result  of  such 
state  regulation,  become  a  nuisance  and  a 
menace  to  human  life. 

Assuming  that  a  railroad  company  can  be 
compelled  to  operate  its  road,  the  result  fol- 
lows, if  its  rates  of  charges  be  fixed  against  its 
will  at  less  than  the  cost  of  operation,  that  its 
property  is  used  for  the  benefit  of  the  public 
without  reward  or  Just  compensation.  If  it 
can  be  compelled  to  operate  for  a  little  less  than 
the  expenses  of  doing  so,  so  can  it  for  much 
less.  This  principle  is  made  more  onerous, 
but  not  more  unjust,  by  the  greater  deme  to 
which  the  exercise  of  the  power  may  be  car- 
ried. These  propositions,  as  matters  of  fact, 
seem  to  us  entirely  true.    If  the  rates  pre- 
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scribed  by  the  State  or  a  commission,  will  not 
pay  operating  expenses,  and  the  company  is 
thereby  compell(»d  to  stop  its  operations,  the 
company  is  deprived  of  the  use  ot  its  property 
and  It  is,  in  eifect,  rendered  valueless. 

In  PumpeUy  v.  Oreen  Bay  Canal  Company, . 
80  U.  8. 18  Wall.  168  [20  L.  ed.  557],  it  was  held 
that  by  "the  general  law  of  European  nations 
and  the  common  law  of  England  it  was  a 

aualification  of  the  rights  of  eminent  domain 
lat  compensation  should  be  made  for  private 
property  taken  or  sacrificed  for  public  use; 
and  tiie  constitutional  provisions  of  the  United 
States  and  of  the  several  States  which  declare 
that  private  property  shall  not  be  taken  for 
public  use  without  Just  compensation  were  in- 
tended to  establish  this  principle  beyond  legis- 
lative control;  it  is  not  necessary  that  property 
should  be  alisolutely  taken,  in  the  narrowest 
sense  of  that  word,  to  bring  the  case  within 
the  protection  of  this  constitutional  provision. 
There  may  be  such  serious  interruption  to  the 
common  and  necessary  use  of  property  as  will 
be  equivalent  to  a  taking,  within  the  meaning 
of  the  Constitution;  the  backing  of  water  so  as 
to  overflow  the  lands  of  an  individual,  or  any 
other  superinduced  addition  of  water,  earth, 
sand,  or  other  material  or  artificial  structure 
placed  on  land,  if  done  under  statutes  author- 
izing it  for  the  public  benefit,  is  such  a  taking 
as  by  the  constitutional  provision  demands 
compensation. 

An  injury  resulting  directiy  to  a  railroad 
company  from  the  action  of  railroad  commis- 
sioners as  to  it  is,  we  think,  easily  and  dearly 
distinguishable  from  indirect  and  consequen- 
tial dama^  resulting  from  public  improve- 
ments. Northern  Transp.  Co.  v.  Chie<igo,  99 
U.  S.  885  £25  L.  ed.  838]. 

Railroads  are  not  in  themselves,  or  necessa- 
rily, public  nuisances,  and  detrimental  to  the 
public  morals,  public  health,  or  public  safety. 
While  their  operation  in  many,  if  not  all,  re- 
spects, calls  for  the  exercise  of  special  skill  and 
eminent  care,  and  they  are  to  be  so  used  as  not 
unnecessarily  to  inlure  another,  as  is  all  private 
property,  and  their  use  may,  to  a  certain  ex- 
tent, be  regulated,  they  cannot,  nor  can  their 
ordinary  use,  reasonably  be  declared  to  be  prej- 
udicial to  the  general  welfare.  It  belongs,  of 
course,  to  the  legislative  department  to  exert 
what  is  known  as  the  police  powers  of  the 
State,  and  to  determine  primarily  what  meas- 
ures are  appropriate  or  necessary  for  the  pro- 
tection of  the  morals,  the  health  or  the  safety 
of  the  public;  but,  savs  the  Supreme  Court  of 
the  United  States,  in  Mugler  v.  Kansas,  128  U. 
S.  881  [81  L.  ed.  2101,  it  does  not  follow  that 
every  statute  enacted  ostensibly  for  the  promo- 
tion of  these  ends  is  to  be  accepted  as  a  legiti- 
mate exertion  of  the  police  powers  of  the  State; 
there  are  of  necessity  limits  beyond  which  leg- 
islation cannot  rightfully  go. 

"The  courts  are  not  bound  by  mere  forms, 
nor  are  they  to  be  misled  by  mere  pretences. 
They  are  at  liberty,  indeed  are  under  a  solemn 
duty,  to  look  at  the  substance  of  things  when- 
ever they  enter  upon  the  inquiry  whether  the 
Legislature  has  transcended  the  limits  of  its  au- 
thority. 

If,  therefore,  a  statute  purporting  to  have 
been  enacted  to  protect  the  public  health,  the 
public  morals  or  the  public  safety,  has  no  real 
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or  sabstantial  relation  to  those  objects,  or  is  a 

Slpable  invasion  of  rights  secured  by  the  fun- 
mental  law,  it  is  the  duty  of  the  courts  to  so 
adjudge  and  thereby  give  eifect  to  the  Consti* 
tution." 

In  this  case  it  was  held  that  the  destruction, 
through  the  exercise  of  the  police  power,  and 
without  allowing  compensation,  of  the  proper- 
ty used  in  violation  of  law  in  maintaining  a 
public  nuisance,  is  not  taking  of  property  lor 

J)ub]ic  use,  and  does  not  deprive  the  owner  of 
t  without  due  process  of  law:  and  that  a  State 
has  the  constitutional  power  to  declare  that  any 
place  kept  and  maiutained  for  the  illegal  man- 
ufacture and  sale  of  intoxicating  liquors  shall 
be  deemed  a  common  nuisance,  and  be 
abated. 

It  is  said  in  the  opinion  that  we  cannot  shut 
out  of  view  the  fact,  within  the  knowledge  of 
all,  that  the  public  health,  public  morals  and 
public  safety  may  be  endangered  by  the  gen- 
eral use  of  mtoxicating  drixiks,  nor  the  fict, 
established  by  statistics  accessible  to  everyone, 
that  the  idleness,  disorder,  pauperism  and  crime 
existing  in  the  country  are  in  some  degree  at 
least  traceable  to  this  evil. 

Certainly  railroads  cannot  be  classed  with  in- 
toxicating liquors,  or  with  property  used  in 
their  manufacture  and  sale,  as  subjects  of  the 
police  power  to  the  extent  of  being  liable  to  be 
taken  or  destroyed,  or  their  use  be  prohibited, 
without  compensation  as  dangerous  to  the 
health,  morals  or  safety  of  the  public.  The 
police  power  rests  "upon  the  fundamental 
principle  that  everyone  shall  so  use  his  own  as 
not  to  wrong  or  Id  jure  another" — 123  U.  8. 
607  [81  L.  eo.  212]— and  there  is  not  in  a  rail- 
road, kept  in  good  condition  and  operated 
properly,  anything  oilensive  to  this  maxim. 

A  statute  which  should  propose  to  make  all 
railroad  property  existing  at  the  time  of  its  en- 
actment a  nuisance,  if  its  ordinary  use  as  such 
should  be  continued  after  a  certain  future  day, 
and  prohibit  its  use  after  such  day  without  pro- 
viding compensation  for  the  loss  sustained 
from  the  prohibition  of  such  use,  would  we 
think,  upon  the  doctrine  of  Mugler  v.  KanscLS^ 
be  unconstitutional.  The  limit  to  the  exercise 
of  the  police  power,  says  Judge  Cooley,  must 
be  this:  "The  regulations  must  have  reference 
to  the  comfort,  safety  or  welfare  of  society; 
they  must  not  be  in  conflict  with  any  of  the 
provisions  of  the  charter;  and  they  must  not, 
under  the  pretense  of  regulation,  take  from  the 
corporation  any  of  the'  essential  rights  and 
privileges  which  the  charter  confers.  Cooley, 
Const.  lim.  5th  ed.  *  677;  People  v.  Jackson  d 
M,  Plank  Boad  Co,  9  Mich.  285;  Pingry  v. 
Washburn,  1  Aiken,  264. 

Neither  in  our  Railroad  Commission  Law, 
nor  in  the  constitutional  provision  upon  which 
it  is  based,  is  there  anythmg  which  of  itself  de- 
clares or  implies  such  a  prohibition,  or  contem- 
plates the  making  of  one  by  the  commissioners; 
vet  if  the  enforcement  of  the  rates  prescribed 
by  the  commissioners  would  have  this  effect  up- 
on the  railroad  in  question,  we  think,  consid- 
ering the  particular  pleadings  now  under  dis- 
cussion, it  would  be,  as  a«dnst  the  railroad 
company,  an  infraction  of  the  provision  of  our 
Declaration  of  Righte  (g^  12),  that  no  person 
shall   be  deprived  of  his  property  without 
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due  process  of  law,  nor  shall  private  proi)erty 
be  taken  without  just  compensation. 

The  railroad  commissionerB  have  prescribed 
a  passenser  rate  of  three  cents  per  mile  as  a 
reasonable  and  just  rate  for  the  appellant  com- 
pany. In  the  case  before  us  the  company  has 
charged  at  the  rate  of  4(1  cents,  or,  in  othet 
words,  have  chamd  about  60  per  cent  more 
than  the  oommisnon  rate.  Upon  the  plead- 
ings the  State  contends  that  the  commisioner's 
rate  is  reasonable  and  just,  and  that  of  the  rail- 
road company  unreasonable  and  unjust;  yet  it 
admits  that  the  railroad  would  not  have  earned 
expenses  of  operation  if  it  had  carried  at  the 
schedule  of  passengers  and  property  rates  fixed 
by  the  commlBsion,  or  by  charging  at  a  less 
rate  than  that  which  the  passenger  m  this  case 
was  required  to  pay. 

What  the  commission  rates  for  carrying 
property  are,  we  are  not  advised.  We  only 
know  then  Uiat  the  commissioners  have  pre- 
scribed such  rates  generally,  as,  the  State  ad- 
mits, will  not  pay  the  operating  expenses;  and 
these  include  a  passenger  rate  of  three  cents. 
The  legal  problem  involved  in  these  facts  is 
whether  the  action  of  Uie  commission  is  to  be 
regarded  as  conclusively  lawful,  and  within 
the  limits  of  their  powers,  or  as  beyond  them 
and  infringing  the  constitutional  Hghts  of  the 
company. 

We  have  found  no  case  which  holds  that  a 
railroad  company  can  be  compelled  to  carry  at 
unremunerative  rates. 

In  Chicago  Railway  Compare  v.  Dey  [3 
Inters.  Com.  Rep.  826,  1  L.  R.  A.  744,  35 
Fed.  Rep.  866],  18  Railway  A^,  600,  decided 
by  Judge  Brewer  of  the  United  States  Circuit 
dourt  (see  also  Chicago,  B,  d  Q,  R.  Co,  v.  Dey, 
6  R  <&  Corp.  Law  Journal,  208),  it  was  held 
that  where  the  rates  prescribed  will  not  pay 
some  compensation,  the  courts  may  give  pro- 
tection against  their  enforcement.  Some  rule^ 
he  says,  must  exist,  fixed  and  definite,  to  con- 
trol the  action  of.  die  courts;  for  a  chancellor  is 
not  at  liberty  to  substitute  his  discretion  as  to 
reasonableness  of  rates  for  that  of  the  Legisla- 
ture. The  Legislature  has  the  discretion,  and 
the  general  rule  is  that  where  any  ofilcer  has 
discretion,  his  acts  within  the  limits  of  that  dis- 
cretion are  not  subject  to  review  by  the  courts. 
Decisions  of  the  supreme  court,  he  says,  seem 
to  forbid  such  a  limit  to  the  power  of  the  Legisla- 
ture as  that  its  lowest  raies  must  allow  a  profit 
equal  to  the  lowest  current  rate  of  intereet  (say 
8  per  cent);  and  the  right  of  judicial  interfer- 
ence exists  only  where  the  schedule  of  rates  es- 
tablished will  fail  to  secure  the  owners  some 
compensation  or  income  from  their  investment; 
and  when  some  compensation  is  allowed  by  the 
rates,  the  question  becomes  one  of  legislative 
policy. 

In  Dote  V.  Bddelman,  126  U.  S.  680  [81  L. 
ed.  841],  the  evidence  showed  that  under  the 
maximum  passenger  tariff  of  three  cents,  pre- 
scribed by  die  Arkansas  Statute,  the  net  income 
of  the  road,  with  its  existing  traific,  would  pay 
less  than  li  per  cent  on  the  original  cost  of  the 
road,  and  only  a  little  more  than  2  per  cent  on 
the  amount  of  the  bonded  debt,  without  ai^y 
proof,  however,  of  the  coat  of  the  bonded  debt 
or  the  amount  of  the  capital  stock,  or  of  the 
price  paid  for  the  road;  and  this  was  held  not 
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to  be  a  taking  of  the  property  without  due  pro- 
cess of  law,  and  that  the  court  had  no  means, 
under  the  facta,  of  determining,  if  it  could  un- 
der any  circumstances,  that  the  rate  of  mileage 
was  unreasonable. 

Though  in  the  case  of  State  ▼.  Chicago  Bail' 
road  Company,  88  Minn.  281.  it  was  held  that 
the  detennination  of  the  commissioners  as  to 
what  are  equal  and  reasonable  fares  and  rates 
is  conclusive,  and  that  in  proceedings  by  man- 
damus to  compel  compliance  with  the  rates 
recommended  and  published  by  them,  no  issue 
can  be  raised,  or  inquiiy  had  on  that  question; 
still  that  was  not  a  case  involving  the  entire 
rates,  but  only  the  rate  on  one  article,  and 
there  was  no  contention  that  the  entire  tariffs 
as  prescribed  by  the  commissioners  would  not 
pay  operating  expenses. 

The  fact  that  the  tariff  on  simply  one  or  sev- 
eral articles  may  be  unremunerative  is  not 
ground  for  an  assumption  that  the  tarifCs  are  so 
as  a  whole,  nor  reason  to  our  minds  for  Judi- 
cial interference  in  behalf  of  the  railroad  com- 
pany. 

Whether  under  a  general  law  for  the  incor- 
poration of  railroads,  like  ours,  where  there  is 
practically  no  restriction  upon  the  number  of 
railroads  that  may  be  built  and  operated,  the 
construction  of  additional  roads  in  a  section  of 
the  State  already  amply  supplied  with  such 
transportation  facilities,  would  present  a  case 
in  which  the  exaction  of  prohibitory  or  other- 
wise onerous  rates  mav  be  prevented,  though  it 
result  in  an  impossibility  for  some  or  all  of  the 
roads  to  make  expenses,  we  need  not  say;  no 
such  case  is  before  us. 

When  it  is  said  by  the  Interstate  Commerce 
Commissioners,in  New  Orleans  Cotton  Exchange 
V.  CinemnaU  BaiWood  Company  [2  Inters. 
Com.  Rep.  289],  decided  November  26,  1888, 
that  "Where  there  are  more  roads  than  the  busi- 
ness, at  fair  rates,  will  remunerate,  they  must 
rely  upon  future  earnings  for  the  return  of  in* 
vestments  and  profits,"  we  do  not  understand 
them  to  have  meant  that  such  roads  must  rely 
on  the  future  for  expenses  also.  The  road 
there  in  question  was  making  more  than  its  ex- 
penses, but  not  enough  to  pay  these  and  inter- 
est or  fixed  charges.  In  view  of  the  undevel- 
oped state  of  the  law,  each  case  must  be  decid- 
ed upon  its  facts  as  it  arises. 

Confining  ourselves  to  the  case  made  by  the 
pleadings,  where  only  one  railroad  is  shown  to 
traverse  the  territory  in  question,  and  on  the 
one  hand  the  commissioners  say  the  company 
must  not  charee  more  than  8  cents,  although  it 
will  compel  a  loss  of  monev,  and  the  company 
says  it  cannot  pay  operating  expcDses  at  the 
rates  of  freight  and  passenger  charges  pre- 
scribed by  the  commissioners,  or  without 
charging  4|4  cents  per  mile,  our  opinion  is  that 
the  action  of  the  commissioners  in  prohibiting 
the  larger  rate  is  a  palpable  abuse  of  their  dis- 
cretion and  a  trespass  upon  the  rights  of  the 
company,  and  one  which,  if  enforced  with  the 
freiffht  rates  prescribed,  would  amount  in  law 
and  in  fact  to  taking  the  property  of  the  com- 
pany without  Just  compensation.  It  is  not  a 
reasonable  rate,  considered  either  with  refer- 
ence to  the  interests  of  the  people  or  those  of 
tiie  railroad  company,  or  both. 

If  the  enforcement  of  these  rales  Is  persisted 
in  it  must  end  in  the  dilapidation  of  the  road 
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and  imperil  the  lives  and  proi)erty  of  the  peo- 
ple, and  finally  destroy  an  avenue  of  transpor- 
tation which  conveys  persons  in  from,  say, 
seven  to  nine  hours,  and  at  a  cost  of  say  $7.S5 
(estimating  the  rate  at  4  cents  per  mile),  over 
a  distance  of  161  miles,  which,  before,  it  would 
have  taken  several  days  to  travel  through  the 
same  territory  by  the  ordinary  roads,  at  far 
greater  expense,  or,  in  the  particular  case  be- 
fore us,  carrying  a  passenger  twenty-six  miles 
in  less  than  an  hour  and  a  naif  for  $1.25  when, 
before  construction  of  the  road,  the  only  means 
of  conveyance  was  private  conveyance  or  a  hack 
line,  at  the  slow  speed  and  personal  inconven- 
ience incident  to  such  primitive  mode  of  travel, 
including  the  passage  of  a  river  on  an  ordinary 
ferry. 

It  would  be  idle  to  say  that  we  cannot  take 
Judicial  notice  of  the  ordinarv  modes  of  con- 
veyance formerly  existiuf  in  this  section  of  the 
country,  or  that  the  only  means  of  railroad 
travel  from  the  western  portion  of  West  Flori- 
da to  the  middle  and  eastern  portions  of  the 
State  were  through  the  adjoining  States  of  Al- 
abama and  Georgia. 

Whether  or  not  as  a  matter  of  fact,  the  rates 
prescribed  by  the  railroad  commission  will,  in- 
cluding also  its  earnings  from  all  sources  oi 
commerce  beyond  the  control  of  such  commis- 
sioners,  pay  its  operating  expenses,  is  some- 
thing which  we  are  not  called  upon  to  express 
an  opinion  on. 

Wnat  we  say  is  based  simply  upon  the  ad- 
mission made  by  the  demurrer  to  the  third  plea. 
Upon  an  issue  being  loined  on  this  plea,  every 
source  of  income  of  the  railroad  company  can 
be  inquired  into,  and  the  necessity  and  reason- 
ableness of  every  exx)ense  investigated  and  set- 
tled. It  is  not,  as  a  matter  of  fact,  to  be  pre- 
sumed, outside  the  admissions  of  this  demur* 
rer,  that  the  commissioners  would  impose  upon 
this  railroad  a  rate  of  three  cents  unoer  the  cir- 
cumstances indicated  by  the  plea,  if  they 
thought,  considering  also  the  rates  of  freight 
adopted  by  them,  that  the  company  could  not 
pay  its  operating  expenses  without  charging  at 
the  passenger  rate  it  has  charged  in  this  case. 

Under  the  statute  the  burden  will  be  upon 
the  company  to  make  out  a  prima  fade  case 
sustaining  its  plea  before  the  State  will  be  called 
upon  to  introduce  any  evidence;  and  if  this  be 
done  by  the  company,  the  State  must  then, 
through  the  instrumentality  of  its  commission- 
ers and  any  other  proper  means,  establish  the 
Justice  of  the  action  of  the  commissioners  in 
fixing  the  schedule  of  passenger  and  freight 
rates,  against  the  arraignmentvbich  the  com- 
pany has  made  of  them  in  its  ihird  plea. 

Although  what  we  have  said  assumes  that 
the  Legis&ture  either  cannot,  or  has  not  by  the 
statute,  shut  out  all  judicial  inquiry  as  to 
whether  the  commissioners  by  their  action  may 
deprive  a  common  carrier  of  any  constitutional 
right,  or  have  exceeded  the  powers  given  them, 
jet  it  is  proper  to  say  a  few  words  on  the  sub- 
ject. 

"Suflacient,"  as  defined  by  Webster,  means 
"adequate  to  sufiSce;  equal  to  the  end  pro- 
posed; competent."  Whether  in  view  of  this 
definition,  the  word  sufficient,  as  used  in  the 
statute,  can  be  held  to  mean  conclusive,  may 
be  a  subject  of  debate  if  we  look  simply  at  the 
language  just  quoted  from  the  statute. 
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In  preflciibing  the  powers  of  the  commis- 
donen  the  statute  has  authorized  and  required 
them  to  make  "reasonable  and  Just"  rates  of 
freight  and  passenger  tariffs,  and  to  make 
scbSlules  "of  just  and  reasonable"  rates. 

Another  section  of  the  statute  enacts  that  if 
a  railroad  company  shall  willfully  charge  more 
than  "a  fair  and  reasonable  rate  of  toll  or  com- 
pensation for  the  transportation  of  passengers 
or  freight,"  it  shall  be  deemed  guilty  of  extor- 
tion. 

It  is  apparent  throughout  the  act,  at  is  shown 
by  extracts  from  it  in  the  first  pa^es  of  this 
opinion,  that  the  purpose  of  the  Legislature 
was  to  secure  nothing  but  reasonable  and  just 
rates,  and  in  this  the  statute  is  in  harmony  with 
the  Constitution.  The  purpose  of  the  provis- 
ion making  the  schedules  evidence  was  not  to 
define  the  powers  of  the  commissioners,  it  was 
to  make  or  declare  a  rule  of  evidence,  and  re- 
lieve the  State  or  person  suing  a  railroad  com- 
pany under  the  Act  from  the  burden  of  prov- 
iDi^  all  the  facts  anddetails  which  would  other- 
wise be  necessary  to  entitle  the  plaintiff  to  a  re- 
covery in  the  allsence  of  evidence  in  behalf  of 
the  company. 

AH  facts  and  details  as  to  rates  lie  more 
peculiarly  in  the  knowledge  of  the  railroad 
company,  and  it  is  entirelv  reasonable  that  it 
should  oe  visited  with  the  burden  of  over- 
tn rowing  the  correctness  of  any  rates  estab- 
lished by  a  commission  by  the  introduction  of 
such  facts  and  circumstances.  The  purpose 
of  this  provision  being,  then,  a  means  adopted, 
not  to  secure  reasonable  and  Just  rates,  but  to 
relieve  the  plaintiff  from  a  more  onerous  rule  of 
evidence,  we  think  that  sufficient  does  not  mean 
"conclusive." 

Again,  the  harshness  of  the  rule  that  a  sched- 
ule shall  be  conclusive,  would  itself  tend  against 
such  construction,  where  there  is  any  doubt. 
To  authorize  and  require  a  ministerial  body  to 
make  reasonable  and  Just  rates,  and  vet  pro- 
vide that  i)roof  of  its  action  thereunder  shall 
be  conclusive  evidence  that  their  action  was 
proper,  and,  no  matter  what  the  circumstances, 
that  they  could  not  be  inquired  into  or  ques- 
tioned, would  be  very  extraordinary  legisla- 
tion. 

The  questionable  character  of  any  such  leg- 
islation favors,  of  itself,  a  different  construc- 
tion. Chieoifo  d  A,  B,  Co.  v.  People,  67  111. 
11. 

In  our  opinion  the  effect  of  the  provision 
was  to  provide  a  new  mode  of  proving  the  rea- 
sonableness and  just  character  of  the  rates,  and 
make  such  proof  competent  and  adequate  evi- 
dence of  the  correctness  of  the  action  of  the 
commissioners,  in  the  absence  of  countervail- 
ing proof  that  they  have  exceeded  their  pow- 
ers or  clearly  abused  their  discretion  and  in- 
vaded some  right  of  the  railroad  company. 
There  is  nothing  in  Oeorgia  BaUroad  Company 
V.  Smith,  70  Gki.604,  inconsistent  with  this  view. 

It  is  argued  that  the  State  has  granted  to  the 
appellant  company  more  than  8,0^,000  acres  of 
lands,  to  say  nothing  as  to  lands  enuring  to  it 
from  the  general  government,  and  that  this 
large  grant  of  land  was  the  security  upon  which 
appellant  reposed  together  with  future  earnings 
when  it  constructed  a  railroad  throueh  a  coun- 
try with  only  eight  inhabitants  to  Uie  square 
mile. 
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It  is  true  that  by  one  section  of  the  Charter 
Act  of  this  comiMiny,  the  State  granted  to  it. 
"to  aid  in  the  construction  of  the  road,  the  al- 
ternate sections  of  lands  lying  within  six  mUea 
of  and  on  each  side  of  the  road,  granted  hy 
the  United  States  to  this  State  by  the  Act  of 
September  28,  1850,"  commonly  known  as  tho 
Swamp  Land  Act;  and  by  another  section  it 
granted  to  the  company,  "in  consideration  of 
the  benefits  that  will  accrue  to  the  State  from 
the  construction  of  such  railroad,"  20,000  acrea 
per  mile,  for  each  mile  the  company  may  grade, 
cross-tie  and  iron,  the  lands  to  be  of  those 
granted  to  the  State  bv  said  Act  of  Congress, 
and  lying  "nearest  the  line  of  said  railroad  and 
extensions,  and  not  otherwise  granted." 

There  is  nothing  in  the  pleamn^  of  this  case 
to  indicate  what  (quantity  of  land,  if  any,  ha» 
been  actually  received  by  the  company  under 
either  of  these  grants;  nor  upon  this  demurrer, 
or  the  entire  pleadines,  can  we  assume  that  the 
rates  have  been  fixed  by  the  commission  with 
regard  to  the  reception  by  the  company  of  any 
land  under  such  grants. 

It  would,  in  view  of  the  pleadings  and  the 
consequently  limited  attention  given  the  sub- 
ject in  argument,  be  entirely  gratuitous,  for 
us  to  say  anything  as  to  what  part  the  land 
grant  can  properly  play  in  the  matter  of  fixing 
rates.  Upon  issues  properly  made  up,  in  fact 
upon  an  issue  joined  on  this  plea,  if  it  be  that 
the  land  or  any  of  it  actually  received  by  thia 
company  is  applicable  to  expenses  of  operation, 
or  would  otherwise  go  to  a  reduction  of  ratea 
to  be  charged  the  people,  on  passenger  or  freight 
transportation,  it  can  be  shown  in  support  of 
such  rates,  should  it  become  necessary  to  do 
so. 

The  same  may  be  said  as  to  the  lands  granted 
to  the  State  by  the  Act  of  Congress  of  May 
17,  1856,  which  the  16th  section  of  the  com- 
pany's Charter  Act  provides  the  company  shall 
have. 

The  demurrer  of  the  State,  in  so  far  it  is  ap- 
plicable to  the  third  plea,  should  have  heea 
overruled. 

IL  The  fourth  plea  sets  up  a  series  of  facts, 
which  are  claimed  to  constitute  a  defense  to  the 
action,  and  are  alleged  to  have  been  presented 
to  the  commissioners  and  the  beard  of  revisers- 
as  reasons  against  the  enforcement  of  their 
rates.    They  are: 

(a.)  The  railroad  was  completed  in  Aprils 
1888,  when  the  company  began  to  operate  it, 
and  is  161  miles'  long.  Its  construction  and 
equipment  cost  $8,845,080.  That  the  commis- 
sioners' rates  are  very  much  less  than  those 
heretofore  charged  by  the  company,  and  the 
company  has  failed  to  realize  from  the  operation 
of  its  road,  upon  the  latter  charges,  enough  to 
meet  the  necessary  expenses  of  the  operatiour 
and  ownership  of  the  road,  and  the  operation 
of  the  road  from  April,  1888,  has  been  prudent, 
economical  and  Judicious,  and  with  an  eye- 
single  to  the  increase  of  income  and  decrease  of 
exnenditures 

(b.)  That  ^om  April.  1888,  to  June  80, 1887 
m  years),  the  gross  earnings  exceeded  the  bare 
expenses  of  operation  fincluding  taxes)  only  by 
$52,662.60,  or  thirty-six  and  sixteen  seventeen- 
hundredths  of  one  per  cent  per  annum  upon 
the  actual  cost  of  the  road  and  its  equipment; 
and  the  cost  of  the  actual  and  necessary  r^Mdr» 
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and  current  employment  largely  exceeded  said 
OBtensible  excess  of  $52,662.50. 

(e.)  For  the  year  ending  June  80,  ld87»  the 
excess  of  the  operating  expenses  (not  including 
taxes)  over  the  income  from  all  sources,  was 
(4,284.52.  The  taxes  were  $17,069.15,  and 
with  said  excess  aggregate  $21,808.67. 

(d,)  For  the  period  from  June  80, 1887,  to 
March  1, 1888  (and  thereafter  in  like  propor- 
tion) the  excess  of  the  operating  expenses  of 
the  road  over  income  from  all  sources  has  been 
$15,884.87. 

(e.)  That  West  Florida,  through  which  the 
road  runs,  has  only  eight  inhabitants  to  the 
square  mile.  That  along  the  entire  route  from 
Pensacola.  acitj  of  12,000  or  15,000  inhabitants, 
to  River  Junction,  there  are  but  two  towns  ex- 
ceeding 1,000  inhabitants,  and  but  three  which 
exceed  250  inhabitants.  The  main  staple  for 
shipment  is  lumber,  for  the  transportation  of 
which  numerous  streams  vie  with  the  company 
at  a  rate  much  cheaper  than  It  can  afford. 

(/.)  That  the  rates  of  freight  and  passage 
over  the  line  of  the  road  from  points  off  to 
points  on,  and  from  points  on  to  points  off,  are 
fixed  and  determinea  bv  competitioD  upon  a 
bads  much  lower  than  those  fixed  by  the  com- 
missioners, and  cannot  be  increased  by  the  de- 
fendant. 

ig.)  Thai  at  the  be^nningof  the  partial  oper- 
ation of  the  road,  viz. :  from  August  5,  1888, 
to  February  1, 18B5,  the  local  rates  were  fol- 
lows: 

Agents — 1st  class  rates  4^  cents  per  mile. 
Agents — ^2d  class  rates  8^  cents  per  mile. 
Conductors— Ist  class  rates  5  cents  per  mile. 
Conductors — ^2d  class  rates  4  cents  per  mile. 
Round  trip  rate  7  cents  per  mile. 

During  the  existence  of  these  rates  nearly  90 
per  cent  of  the  passengers  traveled  on  the  8i 
cent  rate.  The  above  rates  were  found  to  be 
entirely  unremunerative,  and  the  8i  and  4  cents 
rates  were  abolished  on  Febnianr  1,1885.  That 
this  change  did  not  result,  and  has  not  resulted, 
in  the  decrease  in  the  number  of  local  passen- 
gers, but  immediately  upon  such  change  the 
gross  income  from  the  transportation  or  such 
passengers,  which  had  prior  thereto  been  not 
only  unremunerative,  but  practically  of  un- 
varying amount,  increased  fifteen  per  cent  for 
the  ensuinfl^  yea^  which  increase  has  been  midn- 
tained  with  uniformity  since  that  time. 

(A.)  That  at  the  beginning  of  the  completed 
operation  of  the  road,  defendant  established 
rates  of  local  fraight  at  a  rate  deemed  by  it  to 
be  remunerative,  which  continued  in  force  till 
January  1,  1885,  when,  to  induce  transporta- 
tion, defendant  reduced  the  rates  upon  the  com- 
modities constituting  more  than  three  fourths 
of  the  freight,  to  a  point  much  below  the 
former  rates,  although  above  the  rates  fixed  by 
the  commissioners;  but  this  reduction  did  not 
cause,  and  has  not  caused,  anv  increase  in  the 
quantity  of  freight  transported,  or  in  the  gross 
income  therefrom,  but  Uie  income  decreased, 
and  has  ramained  less  than  it  was  before  the 
reduction. 

There  ara  also  assertions  in  the  plea  to  the 
effect  that  "in  all  human  probability"  the  def- 
icits indicated  in  the  first  four  paragraphs  of 
the  plea  will  continue  for  some  years  to  come, 
as  the  completion  of  roads  having  a  shorter 
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distance  to  operate  between  desirable  points  to 
be  reached  over  defendant's  road  must  and  wU] 
prevent,  in  a  largo  measure,  any  increase  of 
through  business  or  through  business  rates; 
and  that  the  sparseness  of  the  population  and 
the  meagreness  of  the  products  to  be  ddpped 
by  rail  through  the  country  through  whidb  the 
road  runs  prevents,  and  will  prevent,  any  in- 
crease in  the  value  of  the  local  business  which 
mieht  otherwise  result  from  a  reduced  rate* 
and  that  a  reduction  of  rates  to  those  prescribed 
by  the  commissionere  would  compel  defendant 
to  forego  any  possibility  of  earning  any  interest 
on  its  Investment  or  any  income  from  the 
operation  of  the  road,  and  to  continue  the  oper- 
ation of  it  at  an  irretrievable  loss,  and  render 
the  line  valueless  for  purposes  of  either  opera- 
tion or  sale.  These  assertions  are,  however* 
rather  the  expression  of  opinions  and  appre- 
hensions than  facts  admitted  by  the  demurrer. 

An  admission  by  the  State,  or  even  by  the 
commissionere,  of  the  facts  stated  in  this  plea, 
is  not  an  admission  that  the  rates  prescribed  by 
the  latter  would  not  be  remunerauve.  As  wais 
said  by  Judge  Woods  in  the  TUleg  Case,  a  re- 
duction of  rates  is  not  always  foUowed  by  a 
reduction  of  income,  either  fs;rGas  or  net.  It 
can  soon  be  settled  which  is  nght—the  railroad 
company's  offlcere  or  the  railroad  commission — 
in  their  view  of  the  effect  of  the  tatter's  tariff 
rates,  by  allowing  the  tariff  to  go  into  opera- 
tion.   4  Woods,  452. 

A  different  management  from  that  now  con- 
trolling the  appellant  company  might  agree 
with  the  railroad  commissionere  and  adopt  the 
tariff  proposed  by  them,  and  yet  another  man- 
a^ment  might  put  in  force  rates  distinct  from 
either.  The  railroad  commissionere  must  be 
presumed  by  the  courts  to  underetand  railroad 
business,  and  to  have  in  careful  keeping  the 
real  interests  of  the  railroads.  The  intncacy 
of  the  subject  of  tariff  and  freight  rates,  tliQ 
importance  of  the  interests  involv^,  and  the  dif- 
ficulty of  courts  dealing  efficiently  with  the  mat- 
ter in  ordinary  suits,  even  considering  merely 
the  time  that  would  be  consumed,  has  Ted  to  the 
establishment  and  maintenance  of  commission- 
ere at  the  expense  of  the  people.  Their  mis- 
sion is  to  do  justice  as  between  the  people  and 
the  railroad  companies;  they  are  not  expected  or 
presumed  to  place  any  restrictions  upon  a  rail- 
road except  those  clearly  necessary  to  effect 
the  purposes  of  the  Constitution  ana  the  legis- 
lation under  it.  Georgia  R,  Co,  v.  Smith,  70 
Ga.  694. 

Where  a  tariff  has  been  fixed  by  a  commis- 
sion it  must  be  tested  by  experiment,  unless  it 
is  shown  or  appeara  upon  its  face  to  be  de- 
structive of  the  railroad's  interests.  Neither 
the  courts  nor  the  railroad  company  can  substi- 
tute its  judgment  for  that  of  the  commission 
wbere  there  is  room  for  difference  of  intelli- 
gent opinion.  A  different  rule  from  this  would 
install  a  presumption  that  the  commission 
neither  knew  their  duty  nor  desired  to  do  it. 
Like  all  offlcere,  they  will  be  presumed  to  know 
and  do  their  duty  until  the  contrair  is  shown. 

Under  circumstances  which  admit  of  no  dif- 
ference of  opinion,  or  when  it  is  admitted  upon 
the  record,  as  in  the  case  of  the  third  plea  con- 
sidered above,  that  the  commission  rates  are 
unremunerative,  their  enforcement  becomes  a 
wrong,  for  which  there  may  be  no  remedy  but 
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in  tbe  courts;  but  where  there  is  room  for 
honest  ludgment  as  to  whether  or  not  sudi 
rates  will  proTe  remunerative,  the  Judiclur 
should  not  interfere.  Avery  y.  Fox,  1  Abb.  U. 
8.246. 

When  the  above  case  of  Ohieago  BaUroad 
Company  y.  Dey  came  again  before  JudM 
Brewer  fast  February,  upon  supplemental  bin, 
the  facts  as  presented  by  the  new  pleading 
showed  that  the  effect  of  the  tariff  of  rates  fixed 
by  the  commissioners  was  doubtful,  with  a 
seeming  probability,  however,  of  their  proving 
compensatory,  and  the  amount  of  business  to 
be  effected  was  small;  he  held  that  the  result 
should  be  left  to  the  test  of  experience,  and  re- 
fused a  preliminary  injunction,  and  dissolved 
the  restraining  order  previously  made.  5  R.  & 
Corp.  L.  J.  203. 

This  is  not  a  good  plea. 

III.  The  first  plea  is  that  the  rate  charged 
for  the  transportation  of  the  passengers  was  a 
reasonable,  and  the  second  plea,  that  the  one 
fixed  by  the  commission  was  less  than  a  rea- 
sonable, rate. 

These  pleas  speak  not  as  to  the  unrea- 
sonableness of  the  tariffs  prescribed  by 
the  commissioners,  considered  as  an  entirety, 
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but  simply  as  to  the  passenger  rate. 
The  case  of  Btate  v.  Ohieacp  Bailroad  Com- 
ny,  iupra,  decided  by  the  supreme  Court  of 
innesota,  is  somewhat  in  point  as  applicable 
to  these  pleas. 

As  between  the  railroad  conHNiny  and  a  pnsu 
senger,  or  the  former  and  the  State,  we  do  not 
think  that  the  company  can  question  before 
the  courts  a  particular  tariff,  on  the  simple 
ground  that  it  is  in  its  Judgment  unreasonable, 
or  can  invoke  the  interference  of  the  court  as 
against  the  Judgment  of  the  commissioners 
that  it  is  unreasonable.  The  courts  have  no 
power  to  make  freight  and  passenger  tariffs. 

In  Ohieago  Railroad  Company  y.  Dey,  6  R.  & 
Corp.  L.  J.  203.  Judge  Brewer,  in  speaking  of 
his  former  decision  in  the  same  case,  says  (p. 
204):  in  the  injunction  which  was  issued  there 
was  no  assumption  of  power  to  prescribe  rates, 
and  no  pretense  of  interfering  with  the  com- 
missioners in  the  discharge  of  any  duties  im- 
posed on  tiiem  by  the  statute. 

In  tiew  of  the  eoruHueione  announced  ae  to 
the  third  plea,  the  Judgment  in  each  of  the 
eases  mentioned  in  Msnrst  paragraph  ^  this 
opinion  must  be  reversed,  and  a  new  trial  grant- 
ed.   Judgments  wiU  be  entered  accordingly. 
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STATE  OP  SOUTH  CAROLINA,  ex  rel. 
P.  P.   DICKINSON, 

«. 

H.  A.   D.  NEELY,   County  Treasurer  of 
York  County,  et  al, 

L  Alter  repeated  Instanees  in  which  the 
Leffialature  Das  reoosnlied  the  division  of  coun- 
ties into  towDshipB,  and  especially  after  legis- 
lation recoffnlimff  a  particular  township  as  such, 
it  is  too  late  to  question  the  existence  of  such 
township  b7  inquiring  whether  or  not  tbe  re- 
quired regulations  in  respect  to  the  marking  of 
the  comers  of  the  townships  and  tbe  reporting 
to  the  court  and  to  the  Legislature  the  action  of 
the  county  commissioners,  have  all  be^i  com- 
plied with. 

2.  The  lieglBlatore  has  power  to  impose 

a  tax  upon  ihe  property  situated  in  a  certain 
township  for  the  purpose  of  aiding  in  the  con- 
struction of  a  railroad  wblch  passes  through  it, 
provided  a  majority  of  tbe  residents  of  such 
township  have  signified  their  assent  to  the  impo- 
sition of  such  tax. 

8.  That  the  eleetion  at  wblch  consent  to  the 
imposition  of  a  tax  upon  tbe  property  in  a  partic- 
ular township  in  aid  of  the  construction  of  a  rail- 
road has  been  manifested  was  beld  without  au- 
thority of  law  is  immaterial.  That  fact  will  not 
invalidate  the  Act  if  the  Legislature  was  satisfied 
that  consent  was  given. 

4.  Where  an  Act  to  provide  for  the  pay- 
ment of  toipmahip  bonds  issued  in  aid  of  a 
railroad  provides  that  no  tax  shall  be  levied  to 
pay  the  interest  on  any  bond  until  the  railroad 
shall  be  completed  through  the  township,  and  also 
provides  that  the  Act  shall  not  be  construed  to 
authorize  a  tax  to  pay  any  interest  which  shall 
have  accrued  prior  to  the  completion  of  the  road, 
funds  in  the  hands  of  tbe  county  treasurer  at  the 
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time  of  such  completion,  arising  from  taxes  levied 
before  that  time,  cannot  be  applied  in  payment  of 
interest  subsequently  accruing,  and  an  applica- 
tion for  a  mandamus  to  compel  such  jiayment 
will  be  denied. 

(April  15.  1889J 

PETITION   for  mandamus  to  compel  re- 
spondents to  apply  certain  funds  to  the 
payment  of  an  interest  coupon  attached  to  a 
railroad  aid  bond  issued  by  Cherokee  Town- 
ship.   Denied, 
The  petition  in  this  case  was  as  follows: 

The  petition  of  P.  P.  Dickinson,  above 
named,  respectfully  shows  to  the  court: 

1.  That  by  Act  of  the  General  Assembly  of 
this  State,  entitled  "An  Act  to  Incorporate  the 
Georgetown  &  North  Carolina  Narrow  Ghiuge 
Railroad  Company/'  approved  March  4, 18? 8 
(16  8tat.  4S^,  a  charter  of  incorporation  was 
CTan^  to  the  "Georgetown  &  North  Carolina 
Narrow  Gauge  Railroad  Company,"  with  au- 
thority to  construct  and  operate  a  narrow 
gauge  railroad  line  from  the  Town  of  G^rgc- 
town,  in  this  State,  through  the  Counties  of 
Georgetown,  Williamsburg,  Clarendon,  Sum- 
ter and  Kershaw,  to  such  point  in  the  direction 
of  or  on  the  southern  boundary  line  of  the 
State  of  North  Carolina  as  may  lie  determined 
upon;  and,  by  an  amendatory  Act  of  Febru- 
ary 9,  1882  (17  Stat.  961),  the  said  Riilroud 
company  was  authorized  and  empowered  to 
make  their  road  either  narrow  gauge  or  broad 
gauge  as  might  be  deemed  best. 

2.  That  by  an  Act  of  the  General  Assembly 
of  said  State  entitled  "An  Act  to  Amend  an 
Act  Entitled  'An  Act  to  Incorporate  the 
Georgetown  &  North  Carolina  Narrow  Ckiuge 
Railroad  Company,'  and  the  Act  Amending tLe 
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Same  and  to  Provide  for  SubscriptloiiB  there- 
to/' approved  December  21, 1888  (18  Stat  866), 
U  was  provided  (in  section  15)  "that  said  rail- 
road company  is  hereby  authorized  to  oon- 
stnici  sucn  portion  of  its  road  as  it  shall  be 
able  without  being  oblieed  to  construct  the 
whole  road  contemplated  under  the  original 
charter;  and  also  to  deflect  said  road  at  such 

gnnt  as  it  shall  deem  best  to  some  point  in  the 
arbor  of  Charlebton  as  it  shall  deem  most  ad- 
visable." 

3.  That  the  said  last  mentioned  Act  author- 
ized counties  and  townships  interested  in 
the  construction  of  said  railroad  to  subscribe 
thereto  such  sum  as  might  be  determined  upon 
at  an  election  to  be  called  and  held  in  such 
counties  and  towndiips,  under  the  direction 
and  supervision  of  the  county  commission- 
ers of  the  county  so  subflcribmg,  or  of  the 
county  in  which  is  situated  the  township  so 
subscribing.  And  upon  such  election  being 
favorable  to  such  subscription  the  county  com- 
missioners of  the  county  so  subscribing,  or  in 
which  is  situated  the  township  so  subsoibing, 
as  the  corporate  agents  thereof  respectivelv, 
were  directed  to  issue  7  per  cent  coupon  bonds, 
payable  twenty-five  years  after  the  date  there- 
of, of  the  dcnominauon  of  $100,  $500  and  $1- 
(KK).  And  for  the  payment  of  the  interest  on 
such  bonds  as  might  be  issued  by  counties  or 
townships  under  this  Act  the  Ck)unty  Auditor 
was  required  to  assess  annually  upon  the  prop- 
erty of  the  county  or  township  so  subscribing 
such  a  per  centum  or  tax  as  would  be  sufficient 
to  pay  the  interest  on  such  bonds,  to  be  known 
and  styled  in  the  tax  books  as  said  railroad 
tax;  and  the  county  treasurer  was  directed  to 
collect  such  tax  and  pay  the  same  to  the  hold- 
ers of  such  coupons.  And  for  the  purposes  of 
and  to  carry  out  the  provisions  of  this  Act, 
the  counties  and  townships  so  subscribing 
were  declared  to  be  bodies  politic  and  corpo- 
rate, and  were  vested  with  powers  necessary 
to  this  end. 

4.  That  said  last  mentioned  Act  also  con- 
tained the  following  provision,  to  wit:  "That 
all  taxes  received  from  the  said  railroad  upon 
the  levy  for  county  purposes,  instead  of  going 
into  the  county  treasury,  shall  be  applied  by 
the  counfy  treasurer  and  county  commission- 
ers to  the  payment  of  the  interest  on  the  bonds 
subscribed  by  counties  and  townships  respec- 
tivelv  under  this  and  preceding  sections  of  this 
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5.  That  by  an  Act  of  the  General  Assembly 
of  this  State  entitled  "An  Act  to  Amend  an 
Act  Entitled  'An  Act  to  Incorporate  the  George- 
town &  North  Carolina  Narrow  Gauge  Rail- 
road Company,'  and  the  Acts  Amendatory 
thereof,"  approved  December  22, 1885  (19  Stat. 
38),  the  name  of  the  said  railroad  company  was 
changed  to  that  of  "The  Charleston,  Cincin- 
nati %  Chicago  Railroad  Company,"  and  all 
the  rights,  powers,  privileges,  franchises  and 
immunities  conferrod  upon  and  enjoyed  by  said 
company  under  Its  onginid  name  were  con- 
tinued to  and  conferred  upon  said  railroad 
company  under  its  new  corporate  name,  and 
fill  obligations  and  contracts,  subscriptions,  pe- 
titions for  elections  and  acts  entered  into,  made 
and  done  by  said  company  under  its  original 
corporate  name,  or  by  individuals,  corporations 
or  boards  of  county  commissioners,  under  and 
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by  virtue  of  the  Act  of  incorporation,  and  Acts 
amendatory  thereof,  were  made  as  binding  and 
effectual  as  fully  as  if  made,  entered  into  and 
done  with  said  railroad  company  under  its  new 
name,  "The  Charleston,  Cincinnati  &  Chicago 
Railroad  Company." 

6.  That  under  the  provisions  of  the  said  Act 
of  Assembly  of  December  21,  1888,  the  inhabi- 
tants of  saia  township  having  voted  in  aid  of 
said  railroad,  and  the  County  Commissioners 
of  York  County  having  determined  that  the 

Erovisions  of  scad  Act,  so  far  as  the  same  re- 
nted to  the  question  of  subscription  by  Chero- 
kee Towndup,  in  York  County,  had  been  com- 
plied with,  and  that  a  majority  of  the  voters 
of  said  township  had  voted  in  favor  of  a  sub- 
scription by  said  township  to  the  said  "The 
Charleston,  Cincinnati  &  Chicago  Railroad 
Company"  to  the  amount  of  $25,000,  the  said 
county  commissioners  did  on  the  first  day  of 
May,  A.  D.  18SG,  execute,  deliver  and  issue 
coupon  bonds  according  to  the  requirements  of 
said  Act  to  the  amount  of  $16,600,  in  the  name 
of  said  Cherokee  Township,  in  payment  ex- 
clusively for  money  expended  and  work  done 
in  the  construction  and  completion  of  said  rail- 
road within  the  limits  of  said  township,  which 
is  between  the  County  of  Kershaw  and  a  point 
on  the  southern  boundary  of  the  State  of  North 
Carolina.  The  bonds  so  issued,  with  their  at- 
tached coupons,  were  in  form  following: 

No.  16.  $1,000.  United  States  of 
America,  Cherokee  Township,  County  of  York, 
South  Carolina. 

"The  Township  of  Cherokee,  in  the  County 
of  York,  in  the  State  of  South   Carolina,  is 

justly  indebted  to , 

or  bearer,  in  the  sum  of  one  thousand  dollars, 
and  will  pay  the  same  to  the  holder  hereof  on 
the  first  day  of  May,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  eleven ,  at  York- 
ville.  South  Carolina,  upon  the  surronder  of 
this  bond.  The  interest,  at  the  rate  of  7  per 
centum  per  annum,  to  be  paid  annually  on  the 
first  day  of  January  in  each  and  every  year 
ensuing  the  date  hereof,  at  Yorkville,  South 
Carolina,  upon  the  delivery  of  the  several  cou- 
pons hereto  annexed,  as  they  shall  respectively 
become  due. 

This  bond  is  issued  in  pursuance  of  the  au- 
thority granted  by  sections  11,  12,  18  and  14  of 
an  Act  of  the  Genei'al  Assembly  of  the  State  of 
South  Carolina,  approved  on  the  twenty-first 
day  of  December,  A.  D.  1883,  entitled  "An 
Act  to  Incorporate  the  Georgetown  &  North 
Carolina  Narrow  Gkiuge  Railroad  Company, 
and  the  Acts  Amending  the  Same,  and  to  Pro- 
vide for  Subscriptions  thereto." 

The  commissioners  of  the  county  represent- 
ing the  Township  of  Cherokee,  as  its  corporate 
agents,  having  first  ascertained  the  sense  of  the 
(qualified  voters  to  favor  a  corporate  subscrip- 
tion by  said  township  to  the  capital  stock  of 
said  railroad  company,  now  known  by  an 
amended  Act  ratified  December  22,  A.  D. 
1885,  as  "The  Charleston,  Cincinnati  &  Chicago 
Railroad  Company,"  pursuant  to  an  election 
duly  held  for  that  purpose,  and  which  subscrip- 
tion is  recorded  upon  the  county  records  of 
York  County,  have  caused  this  bond  to  be  is- 
sued to  pay  the  subscription  of  said  township 
to  said  railroad  company,  and  the  whole  to  b« 
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dono  under  the  authority  conferred  bv  and  in 
conformity  with  the  piovisioDB  of  saia  sectioDs 
of  the  Acta  aforesaid. 

This  bond  is  deposited  in  trust  with  the  Bos- 
ton Safe  Deposit  is  Trust  Company  of  Boston, 
Massachusetts,  and  is  not  valid  unless  the  cer- 
tificate indorsed  hereon  is  signed  by  said  trustee. 
In  testimony  whereof  the  said  county  com- 
missioners have  caused  this  bond  to  be  signed 
and  countersigned  by  the  clerk  of  the  bc^rd, 
and  attested  with  the  seal  of  said  county  at 
Yorkville,  on  this  first  day  of  May,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
eighty-six. 

(Signed)  James  B.  Allison, 

Clerk  of  the  Board  of  County  Commissioners. 

(Signed)  J.  A.  Steele, 

James  B.  Allison. 
R.  W.  Whitesides, 

County  Commissioners  of  York  County. 

To  said  bond  are  attached  coupons  maturing 
on  January  1  of  every  year  until  the  maturity 
of  the  bond,  all  of  fike  form,  that  maturing 
January  1, 1889,  being  in  words  and  figures: 

|70.(X).  Cherokee  Township,  County  of 
York,  South  Carolina,  will  pay  January  1st, 
1889,  the  bearer,  seventy  dollars  interest  on  its 
bond  No.  16  for  $1,000,  issued  to  the  Charles- 
ton, Cincinnati  &  Chicago  R  R  Co.,  at  County 
Treasurer's  office,  Yorkville,  South  Carolina. 
(Signed)  James  B.  Allison, 

Clerk  of  Board  of  County  Commissioners. 

Upon  paid  bond  appears  the  following  In- 
dorsement: 

Trustee's  Certificate.    I  hereby  certify  that 
the  within  bond  is  one  of  a  series  of  bonds  de- 
livered to  me  as  trustee,  amounting  in  the  ag- 
gregate to  twenty-five  thousand  d(Mlar8. 
Boston  Safe  Deposit  <&  Trust  Co.,  Trustee. 

E.  Miles,  Treasurer. 

7.  That  after  the  issue  of  said  bonds,  to  wit: 
on  the  24th  day  of  December,  1886,  the  Legis- 
lature of  South  Carolina  by  its  Supply  or  Tax 
Act  of  that  date  (19  Stat.  646),  levied  a  tax  of 
two  and  one  fourth  mills  upon  all  the  taxable 
property  in  said  Cherokee  Township  of  York 
County  for  interest  on  ndlroad  bonds  issued  by 
said  Cherokee  Township;  and  a  like  tax  levy 
for  the  same  purpose  was  made  hj  the  said 
Legislature  on  December  24,  1887,  m  its  Sup- 
ply or  Tax  Act  of  that  date.  19  Stat.  870, 876. 
Both  of  said  Acts  were  dul^  approved,  and  the 
only  railroad  bonds  evex  issued  by  or  in  the 
name  of  said  Cherokee  Township  are  the  bonds 
described  in  the  next  preceding  section  of  this 
petition. 

8.  That  in  December,  1888,  the  Legislature 
of  South  Carolina  passed  an  Act  which  was 
approved  by  the  Cfovemor  on  December  ^, 
1888,  and  which  reads  as  follows: 

An  Act  to  Provide  for  the  Payment  of  Town- 
ship Bonds  Issued  in  Aid  of  Railroads  in 
This  State. 

'Wherea8,certain  townships  in  this  State  have, 
by  their  vote,  expressed  Uieir  willingness  to 
subject  themselves  to  taxation  for  the  purpose 
of  paying  bonds  issued  by  them  in  aid  of  cer- 
tain railroads;  and  whereas,  by  reason  of  a  de- 
fect In  the  Acts  authorizing  the  issue  of  said 
bonds,  they  have  been  declared  invalid;    Now, 
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therefore,  for  the  purpose  of  carrying  into 
effect  the  expressed  will  of  the  people  of  said 
townships: 

Section  1.  Beit  enacted,  etc.  That  the  town- 
ship bonds  heretofore  issued  by  county  com- 
missioners as  the  cori)OTate  agents  of  any  town- 
ship in  this  State  in  aid  of  any  railroad  by  vote 
of  the  inhabitants  of  said  township  are  heret^ 
declared  to  be  the  debts  of  said  township  re- 
spectively having  authorized  the  issue  of  the 
same.  And  the  interest  and  principal  thereof 
shall  be  paid  according  to  the  terms  of  the  said 
bonds  or  debt  by  the  assessment,  levying  and 
collection  of  an  annual  tax  upon  the  taxable 
property  in  said  townships,  so  far  as  may  be 
necessary,  in  like  manner  and  by  the  same 
county  officials  as  the  tax  levied  for  county 
l*onds  in  aid  of  railroads  is  assessed,  levied  and 
collected.  Said  tax  to  be  known  and  styled  in 
the  tax  books  as  the  Township  Railroad  Tax, 
and  when  collected  shall  be  paid  over  by  the 
treasurer  of  the  county  to  the  holders  of  said 
bonds  as  the  interest  thereon  may  become  due, 
and  according  to  the  terms  thereof.  All  divi- 
dends received  by  or  for  said  townships  on 
stock  in  railroad  companies  which  have  been 
aided  by  the  said  township  bonds  or  debt  shall 
be  applied  by  the  county  commissioners  of  the 
coun^  in  which  said  townships  are  respectively 
situated  primarily  towards  the  payment  or  re- 
tirement of  said  bonds  or  debt,  and  the  surplus 
shall  be  expended  in  the  improvement  of  the 
highways  within  the  territorial  limits  of  sud 
townshms. 

Sec.  2.  That  no  tax  shall  be  levied  under  the 
provisions  of  this  Act  to  pay  the  interest  on  any 
township  bond  until  the  railroad  in  aid  of 
which  they  were  subscribed  shall  be  completed 
through  such  towndiip  and  accepted  by  the 
railroaid  commissioners;  nor  shall  this  Act  be 
so  construed  as  to  authorize  the  levy  and  collec- 
tion of  any  tax  to  pay  the  interest  that  may 
have  accrued  on  such  bonds  before  the  comple- 
tion of  such  railroad  as  provided  in  this  section: 
Provided,  That  in  all  townships  where  taxes 
have  been  assessed  or  collected  contrary  to  the 
provisions  of  this  Act  the  county  treasurers  of 
the  respective  counties  are  hereby  required, 
where  such  have  been  paid,  to  refund  the  same; 
and  where  they  have  not  been  paid  to  allow  a 
rebate  to  the  extent  of  such  taxes. 

Sec.  8.  That  this  Act  shall  take  effect  im- 
mediately upon  its  approval 

Approved  Dec  22,  188a 

9.  The  said  "The  Charleston,  Cincinnati  & 
Chicago  Railroad  Company"  has  fully  com- 
pleted the  construction  of  its  railroad  through 
said  Cherokee  Township,  and  the  said  railroad 
has  been  received  and  accepted  by  the  railroad 
commissioners  of  this  State,  and  trains  are  now 
running  regularly  thereon. 

10.  That  by  an  Act  of  the  Legislature  of 
this  State,  approved  December  24,  1888,  enti- 
tled "An  Act  to  Raise  Supplies  and  Make 
Appropriations  for  the  Fiscal  Year  Commenc- 
ing November  1, 1888,"  it  was  provided  in  the 
fifth  section  as  follows:  "  That  the  County 
Auditors  and  County  Treasurers  of  this  State 
are  hereby  required,  under  the  direction  and 
supervision  of  uie  Comptroller  General,  to  make 
collection  of  the  taxes  levied  under  and  pursu- 
ant to  the  provisions  of  this  Act»  in  the  manner 
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and  at  the  time  and  under  the  conditions  here- 
] carter  provided;  and  they  are  hereby  forbid- 
aen  to  collect  any  other  tax  whatsoever  levied 
for  the  fiscal  year  unless  herein  expressly  au- 
thorized so  to  do,  except  the  tax  authorized  by 
law  to  meet  the  interest  and  retire  the  bonds 
issued  by  counties  and  townships  in  aid  of  rail- 
roads, or  taxes  voted  by  towns  or  counties  or 
assessed  upon  townships  as  subscriptions  to 
railroads,  and  taxes  to  build  fences  under  stat- 
utes authorizing  and  directing  the  same,  and 
except  also  the  special  school  tax  authorized  to 
be  levied  in  any  school  district  of  this  State, 
and  except  such  special  tax  or  collection  as  is 
authorize  by  any  A.ct  or  Joint  Resolution  of 
the  General  Assembly,"  etc. 

11.  Your  petitioner  is  the  bona  fide  holder  for 
value  before  due  of  one  of  said  bonds,  to  wit, 
bond  No.  16  for  $1,000  so  issued  as  aforesaid 
by  Cherokee  Township,  upon  which  the  coupon 
maturing  Januaiy  1^  1889,  for  |70  is  past  due 
and  unpaid. 

12.  That  H.  A.  D.  Neely  is  now  the  County 
Treasurer  of  York  County,  and  as  such  now 
has  in  band  about  $83,  the  proceeds  of  the  tax 
levy  for  the  fiscal  year  commenciog  November 
1,  1886,  for  ordinary  countv  purposes,  upon 
the  property  of  the  said  '''Th^  Charleston, 
Cincinnati  &  Chicago  Railroad  Company" 
lyinswithin  the  territorial  limits  of  said  Chero- 
kee Township,  collected  under  the  said  Tax 
Act  of  December,  1886;  and  the  further  sum 
of  $56.88,  the  proceeds  of  the  tax  levy  for  the 
fiscal  year  commencing  November  1, 1887,  for 
crdinaiT  county  purposes,  upon  the  property  of 
said  rauroad  company,  within  said  township, 
collected  under  the  said  Tax  Act  of  December, 
1887;  and  the  further  sum  of  $509.81,  the  pr^K 
ceeds  of  the  special  tax  levied  under  the  said 
Tax  Act  of  December,  1887,  upon  the  taxable 
property  of  said  township  for  the  fiscal  year 
commencing  November  1, 1887,  to  pay  the  in- 
terest on  said  bonds.  And  the  amount  of 
mouOT  so  in  the  hands  of  said  county  treasurer 
is  sufficient  tr>  pay  the  matured  coupon  on  bond 
No.  16  so  issued  by  or  in  the  name  of  said 
Cherokee  Township,  or  the  the  matured  inter- 
est on  the  debt  so  held  by  petitioner  and  im- 
posed upon  the  inhabitants  and  taxable  prop- 
erty of  said  town^ip  by  the  said  Act  of 
December,  1888. 

18.  That  Robert  W.  Whitesides,  James  B. 
Allison  and  £.  R  Mills  are  now  the  County 
Commissioners  for  York  County;  and  since  the 
maturity  of  the  coupon  or  interest  so  due  to 

Jour  petitioner,  your  petitioner  by  his  attorney 
as  demanded  of  said  county  commissioners 
(said  E.  R.  Mills  not  being  present  at  the  board) 
and  of  said  H.  A.  D.  Neely,  County  Treasurer, 
as  aforesaid,  at  their  office  in  Yorkville,  that 
they  apply  so  much  of  the  said  fund  so  in  the 
hands  of  said  county  treasurer,  as  may  be  neces- 
sary to  the  payment  of  your  petitioner's  said 
coupon  or  interest,  but  the  said  county  com- 
missioners, and  the  said  H.  A.  D.  Neely, 
County  Treasurer  as  aforesaid,  refuse  to  direct 
payment  of  said  coupon  or  interest,  or  to  pay 
the  same  or  any  part  thereof. 

14.  Your  petitioner  has  no  adequate  and  suf- 
ficient remedy  other  than  the  writ  of  manda- 
mus to  compel  the  said  county  commissioners 
and  H.  A.  D.  Neely,  County  Treasurer,  to  pay 
to  your  petitioner  his  said  coupon  or  debt 
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Wherefore  your  petitioner  prays  that  a 
rule  ma^  be  issued  requiring  the  said  county 
commissioners  and  the  said  H.  A.  D.  Neely, 
Countv  Treasurer  of  York  County,  to  show 
cause  before  this  Honorable  Court  why  a  writ 
of  mandamus  should  not  issue  requiring  them 
to  pa}[  the  matured  coupon  aforesaid  or  interest 
on  said  bond  No.  16  or  debt  of  said  Cherokee 
Township,  and  now  held  by  your  petitioner; 
and  that  if  no  sufficient  cause  be  shown,  that 
your  peremptory  writ  of  mandamus  do  issue 
commandingthe  said  county  commissioners 
and  the  said  U.  A.  D.  Neely,  County  Treasurer 
as  aforesaid,  to  pay  the  said  matured  coupon  or 
interest  last  aforesaid.  And  your  petitioner 
will  ever  pray,  and  so  forth. 

The  return  was  as  follows: 

The  respondents,  H.  A.  D.  Neely,  County 
Treasurer  of  York  County,  and  T.  G.  Culp, 
Robert  W.  Whitesides  and  William  Ross, 
County  Commissioners  of  York  County,  an- 
swering the  petition  of  the  relator  herein,  for 
cause  why  the  writ  of  mandamus  should  not 
issue  to  compel  the  performance  by  them  re- 
spectively, of  certain  acts,  the  nonperformance 
of  which  the  relator  complains  to  this  honor- 
able court,  make  this  return: 

I.  That  Cherokee  Township  is  not  a  town- 
ship within  the  spirit  and  meaning  of  section 
8,  article  9,  of  the  Constitution  of  South  Caro- 
lina, for  the  reason  that  the  requirements  of 
sections  11, 12  and  13  of  the  Act  entitled  **  An 
Act  to  Define  the  Jurisdiction  and  Duties  of 
County  Commissioners,"  approved  September 
26,  18d8,  were  never  complied  with,  as  respond- 
ents are  Informed  and  oelieve;  firsts  in  this, 
that  the  lines  and  boundaries  of  none  of  the 
Townships  in  York  County  have  been  estab- 
lished by  the  erection  of  permanent  monuments 
of  stone,  brick  or  iron,  to  designate  the  respec- 
tive boundary  lines  of  said  townships  "at 
every  angle  thereof;"  nor  have  the  County 
Commissioners  of  York  County  in  any  other 
way  d^nitely  established  the  territory  and 
boundary  lines  of  any  of  the  townships  in  said 
county;  nor  did  the  Circuit  Court  for  York 
County  ever,  under  section  6  of  the  Act  en- 
titled "  An  Act  to  Amend  an  Act  to  Define  the 
Jurisdiction  and  Duties  of  County  Commission- 
ers," approved  March  27, 1869,  make  any  order 
or  direct  any  measure,  looking  to  the  division 
of  said  county  into  townships  as  provided  for 
in  said  original  Act;  and  secondly,  in  this,  that 
the  said  commissioners  never  reported  their 
acts  and  doings  under  section  2  of  said  original 
Act,  to  the  Gkneral  Assembly  for  confirmation. 
And  respondents  further  say  that  Cherokee 
Township  is  not  a  political  division  of  the 
State  of  South  Carolina  within  the  spirit  and 
meaning  of  section  17,  article  9,  of  the  Consti- 
tution of  said  State. 

n.  That  a  number  of  freeholders  of  Chero- 
kee Township  did  not  sign  the  petition  under 
which  the  election  was  held,  under  which  said 
election  said  bonds  were  issued;  and  that  at 
said  election  a  number  of  votes  were  cast 
against  the  subscription  of  said  bonds;  that 
this  honorable  court  has  already  solemnly  ad- 
Judged  that  the  townships  in  this  State  along 
the  nne  of  the  Charleston,  Cincinnati  &  Chicago 
Railroad,  were  without  any  legal  authoriU  to 
vote  a  subscription  to  said  railroad;  and  in 
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▼lew  of  thb  adjudicatlOD,  and  the  peculiar 
rights  of  the  minority  of  the  f  reeholaen  and 
yoters  of  said  township,  who  were  opposed  to 
said  subscription;  and  of  the  fact  that  the  stock 
in  said  Charleston,  Cincinnati  &  Chicago  Rail- 
road has,  as  respondents  are  informed  and  be- 
lieve, been  rendered  worthless  by  the  mortgage 
of  its  roadbed  by  said  railroad  company  to  the 
Boston  Safe  Deposit  &  Trust  Company,  for 
the  benefit  of  the  Massachusetts  &  Southern 
Construction  Company,  to  the  amount  of 
$25,000  per  mile,  after  said  election,  but  before 
Uie  completion  of  said  railroad  through  said 
township;  and  of  the  further  fact  that  they 
have  been  advised  that  the  attempt  of  the  Legis- 
lature of  South  Carolina  by  its  recent  Town- 
ship Bond  Act,  entitled  '*  An  Act  to  Provide 
for  the  Pavment  of  Township  Bonds  issued  in 
Aid  of  Bailroads  in  this  State,"  approved  De- 
cember 22,  1888,  to  validate  all  such  bonds; 
and  to  direct  the  levy  and  collection  of  a  spe- 
cial township  tax  to  meet  the  Interest  upon 
said  township  bonds;  or  to  give  any  corporate 
purpose  to  townships  in  or  concerning  "  high- 
ways/' and  so  forth  a  (matter  which  falls  ex- 
clusively within  the  constitutional  jurisdiction 
of  the  county  commissioners  of  the  respective 
counties  of  this  State)  is  inoperative  and  void — 
they  have  deemed  it  ri^ht  and  proi)er,  and  in 
the  strict  line  of  their  duty,  respectively  to  re- 
fuse to  perform  the  acts  which  relator  now 
seeks,  by  a  writ  of  mandamus,  to  have  them 
perform.  And  respondents  say  that  relator 
ouffht  not  to  have  the  extraordinary  remedy  in- 
voked by  him  so  long  as  his  rights  under  said 
Act  remain  doubtful;  and  that  said  rights 
ought  first  to  be  declared  upon  in  and  through 
an  ordinary  action  at  law  upon  the  coupon 
sought  to  be  collected  by  this  proceeding. 

in.  That  the  said  Charleston,  Cincinnati  & 
Chicago  Railroad  was  not  completed  through 
the  said  Township  of  Cherokee  and  accepted 
by  the  railroad  commissioners  until  the  21st 
day  of  December,  1888,  up  to  which  date  no 
accrued  interest  upon  the  bonds  of  said  town- 
ship, and  no  provision  for  the  collection  there- 
of, is  recognized  even  by  the  aforesaid  Town- 
ship Validating  Act,  and,  therefore,  the  cou- 
pon, the  subject  of  this  proceeding,  if  valid  at 
all,  which  respondents  deny,  is  only  good  for 
the  sum  of  $1.95. 

TV.  That  under  the  Tax  Act  of  December, 
1886,  it  is  admitted  that  the  respondent,  the 
County  Treasurer  of  York  County,  collected 
the  sum  of  $98.02,  levied  upon  the  property  of 
the  Charleston,  Cincinnati  &  Chicago  Railroad 
lying  within  the  limits  of  Cherokee  Township, 
for  ordinary  county  purposes;  but  respondents 
say  that  on  the  20th  day  of  December,  1887,  be- 
fore the  bonds  of  said  township  were  adjudged 
to  be  invalid,  the  said  sum  was,  by  a  resolution 
of  said  board  of  county  commissioners,  and  in 
accordance  with  the  provisions  of  the  Act  set 
forth  in  paragraph  4  of  the  petition  herein, 
transferred  to  the  "  railroad  tax"  fund,  to  pay 
interest  on  the  bonds  of  said  township  to  ac- 
crue January  1,  1888;  that  afterwards,  on  or 
about  January  1,  1888,  the  sum  of  $1,162  was 
applied  to  the  payment  of  the  said  interest, 
leaving  a  balance  of  $885.84  of  said  "  railroad 
tax  "  rund  on  hand;  that  consequently  there  is 
now  in  the  hands  of  the  treasurer  aforesaid 
only  such  a  proportionate  part  of  said  sum  of 
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$98.02  as  the  balance  of  said  "raihroad  tax" 
fund  remaining  bears  to  the  whole  amount 
collected,  to  wit,  the  sum  of  $22.89.  But  re- 
spondents s^  that  this  honorable  court,  in  the 
case  of  T.  A  Whitende$  v.  K  A.  D.  Nedy, 
county  treasurer,  perpetually  enjoined  the  said 
county  treasurer  from  paying  out  any  part  of 
said  mdance  of  $886.84  upon  the  bonds  or  cou- 
pons of  Cherokee  Township. 

y.  Respondents  further  show  that  both  un- 
der the  provisions  of  the  aforesaid  Township 
Bond  Validating  Act  and  the  Act  entitled  "An 
Act  for  the  Relief  of  Taxpayers  from  Payment 
of  Taxes  Levied  to  Pay  Interest  on  Township 
Bonds  Issued  in  Aid  of  the  Charleston,  Cincin- 
nati &  Chicago  Railroad,  by  the  Townships  of 
Catawba,  York,  Ebenezer,  Cherokee  and  Broad 
River,"  etc.,  approved  December  24, 1888,  the 
said  county  treasurer  is  authorized  and  required 
to  refund  to  the  taxpayers  the  amount  of  money 
on  hand  raised  under  the  tax  levy  for  the  fiscal 
year  commencing  November  1,  1^7,  to  pay 
interest  on  township  bonds  issued  in  aid  of  the 
Charleston,  Cincinnati  &  Chicago  Railroad,  in- 
cluding, of  course,  the  bonds  of  Cherokee 
Township;  and  respondents  say  they  ought  not 
to  be  compelled  to  go  contrary  to  said  provis- 
ions, as  the  relator  seeks  by  tne  writ  oi  man- 
damus prayed  for  herein,  to  have  them  do. 

VI.  That  the  bonds  of  the  said  Township  of 
Cherokee  being  invalid,  as  aforesaid,  and  the 
Legislature  being  powerless  to  levy  a  tax  for 
the  payment  of  ue  interest  thereon,  as  afore- 
said, or  to  create  a  corporate  purpose  in  a  town 
ship  in  conflict  with  section  19,  article  4  of  the 
Constitution,  as  aforesaid,  as  respondents  are 
advised,  the  amount  now  in  the  treasurer's 
hands  raised  from  the  Charleston,  Cincinnati  & 
Chicago  Railroad,  upon  its  property  in  said 
township,  for  ordinsiy  county  purposes  for  the 
fiscal  year  commencing  November  1, 1887,  be- 
longs of  right  to  the  County  of  York,  and  re- 
spondents ought  not  to  be  required  to  apply  it  to 
relator's  coupon  set  forth  in  the  petition  herein, 
as  prayed  for  by  him;  and  further,  respondents 
say  that  they  ought  not  to  be  so  required,  in 
any  event,  for  the  further  reason  that  the  pro- 
visions of  section  13  of  the  Act  entitled,  "  An 
Act  to  Amend  an  Act  Entitled  'An  Act  to  In- 
corporate the  Georgetown  &  North  Carolina 
Narrow  Gauge  Railroad  Company,' "  etc.,  ap- 
proved December  21, 1888,  are  unconstitutional 
and  void,  as  respondents  are  advised,  so  far  as 
said  section  attempts  to  divert  the  funds  of  the 
county  proper  from  their  original  and  legiti- 
mate and  corporate  purpose. 

Wherefore  respondents  pray  Judgment  that 
the  rule  herein  be  discharged,  with  costs. 

Mewn,  James  F.  Hart«  Sheppaj:^ 
Bros,  and  Robert  W.  Shand  for  relator. 

Messrs,  C.  E.  Spencer*  Wilson*  Wilson 
$i  McDow,  W.  fi.  McCaw*  N.  W.  Har- 
din and  D.  E.  Finley  for  respondents. 

Mclver*  Jl,  delivered  the  opinion  of  the 
court: 

This  is  an  application,  addressed  to  this 
court  in  its  original  Jurisdiction,  for  a  writ  of 
mandamus  to  compel  the  respondents  to  apply 
funds  alleged  to  be  in  the  hands  of  the  respond- 
ent Neely.as  county  treasurer, to  the  payment  of 
a  coupon,  which  matured  on  the  first  of  Janu- 
ary, 1889,  on  a  bond  held  by  the  relator,  pur- 
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porting  to  haT6  been  issued  by  the  Cotmty 
Commissionen  of  York  County,  as  the  cor- 
porate agents  of  Cherokee  Township,  under 
the  provisions  of  an  Act  of  the  Cteneral  Assem- 
bly of  this  State,  approved  the  2l8t  of  Decem- 
ber, 1888,  as  well  as  under  the  provisions  of 
an  Act  approved  the  22d  of  December,  1888, 
entitled  **An  Act  to  Provide  for  the  Payment 
of  Township  Bonds  Issued  in  Aid  of  Railroads 
hi  this  State." 

There  are  other  appropriate  allegations  in 
the  petition  which  it  is  not  deemed  necessary  to 
repeat  here,  as  we  think  it  would  be  well  for 
the  reporter,  in  preparing  the  report  in  this 
case,  to  set  out  the  petition  as  well  as  the 
return,  of  which  we  shall  make  only  a  brief 
statement. 

The  term  of  office  of  the  persons  named  as 
county  commissioners  in  the  title  of  this  case 
having  expired,  the  return  is  made  by  their 
successors  m  office  to  wit :  T.  G.  Culp,  Kobert 
W.  Whitesides  and  William  Ross,  together 
with  the  respondent  Keely.  The  return  sets 
forth,  amongst  other  things,  as  reasons  for 
declining  to  comply  with  the  demand  of  the 
reUttor,tnat  Cherokee  Township  has  never  been 
constituted  a  township  in  accordance  with 
law,  inasmuch  as  certain  provisions  of  the 
Act  defining  the  powers  and  duties  of  county 
commissioners  have  never  been  complied 
with,  to  wit :  that  the  lines  and  boun&ries 
of  the  townships  in  York  County  have  never 
been  established  "  hv  the  erection  of  perma- 
nent monuments  oi  stone,  brick  or  iron  to 
designate  the  respective  boundary  lines  of  said 
townships  'at  every  angle  thereof ; '  nor  have 
the  County  Commissioners  of  York  County  in 
any  other  way  definitely  established  the  terri- 
tory and  boundary  lines  of  any  of  the  town- 
ships in  said  county  " — ^that  the  circuit  court 
never  made  "anv  order  or  directed  any  meas- 
ure, looking  to  the  division  of  said  county  into 
townships  as  provided  for  by  law,  nor  did 
the  county  commissioners  ever  report  their 
acts  and  doings  to  the  General  Assembly  for 
confirmation. 

It  is  also  idlesed  that  the  Act  of  1888,  above 
referred  to,  has  been  adjudged  unconstitutional 
by  this  court ;  and  respondents  say  that  they 
have  been  advised  that  the  attempt  of  the 
Legislature,  by  the  recent  Act  of  the  22d  of 
December,  18w,  to  validate  the  bonds  issued 
under  the  Act  of  1883,  and  to  provide  for  the 
levy  of  a  tax  to  pay  the  same,  is  likewise  un- 
constitutional and  void.  It  is  further  alleged 
that  the  Charleston,  Cincinnati  &  Chicago 
Railroad,  in  aid  of  which  the  bonds  in  ques- 
tion purport  to  have  been  issued,  was  not  com- 
pletea  through  Cherokee  Township  and  ac- 
cepted by  the  railroad  commissioners  until  the 
21st  of  December,  1888,  and  that  even  under 
the  provisions  of  the  Act  of  the  22d  of  De- 
cember, 1888,  no  taxes  in  the  hands  of  the 
respondent  Neely  as  county  treasurer  can  be 
applied  to  the  payment  of  the  coupon  held  by 
the  relator,  though  it  is  admitted  that  there 
are  certain  sums,  the  amounts  of  which  are 
stated  in  the  return,  in  the  hands  of  Neely  as 
county  treasurer  arising  from  taxes  levied  and 
collected  prior  to  the  completion  of  the  road 
through  Cherokee  Township,  which  for  the 
reasons  stated  in  the  return  cannot  be  applied 
to  the  coui)on  held  by  the  relator. 
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This  brief  and  condensed  statement  of  the 
allegations  In  the  petition  and  return  is 
deemed  sufficient,  under  the  view  which  we 
take  of  the  case,  to  present  the  real  ouestions 
involved,  though  there  are  several  other 
matters  mentioned  which  we  do  not  think  it 
material  to  notice,  as  we  shall  confine  ouf  selves 
to  what  we  regard  the  real  question  in  the 
case. 

The  material  questions  raised  by  the  plead- 
ings in  this  case  are  :  (1)  whether  Cherokee 
Township  has  ever  been  created  a  township 
according  to  law ;  (2)  whether  the  Act  of  the 
22d  of  December,  1888,  entitled  "  An  Act  to 
Provide  for  the  Payment  of  Township  Bonds 
Issued  in  Aid  of  Railroads  in  this  State"  is 
constitutional;  (8)  if  so,  whether  the  respond- 
ent Neely,  has  in  his  hands  as  Connty  Treas- 
urer of  York  County,  any  funds  applicable  to 
the  payment  of  the  coupon  held  by  the  re* 
lator. 

As  to  the  first  question,  in  view  of  the  re- 
peated instances  in  which  the  Legislature  has 
recognized  the  division  of  counties  into  town- 
ships, and  especially  in  view  of  the  legislation 
in  which  the  particular  Township  of  Cherokee 
has  been  recognized  as  such,  it  seems  to  us  too 
late  now  to  inquire  whether  the  regulations  in 
respect  to  the  marking  the  comers  of  the  town- 
ships, reporting  to  the  court  and  to  the  Legis- 
lature the  action  of  the  county  commissioners, 
have  all  been  complied  with.  Indeed,  the 
counsel  for  the  respondents  have  laid  so  little 
stress  upon  this  point  that  we  do  not  deem  it 
necessary  to  consider  it  further. 

The  real  question  in  the  case  is  the  second, 
as  to  the  constitutionality  of  the  Act  of  1888. 
This  question  having  just  been  considered  and 
determined  in  the  recent  case  of  State  y.  Whiter 

iides,  poet, ,  MS.  decision  filed  April  15, 

1889,  we  do  not  propose  to  eo  into  any  extended 
discussion  of  it.  Indeed,  but  for  the  impor- 
tance of  the  question  and  the  large  interests 
involved,  we  would  not  undertake  to  add  any- 
thing to  what  is  there  so  well  said. 

We  do  not  regard  the  Act  in  qu^tion,  which 
for  convenience  will  be  designated  as  the  Act 
of  1888,  as  in  any  sense  a  validating  Act;  and 
hence  aiiv  discussion  of  it  in  that  aspect  would 
be  out  of  place.  It  has  none  of  tne  features 
of  such  an  Act  It  does  not  purport  to  declare 
any  previous  legislation  valid,  which  has  been 
decided  by  the  tribunal  invested  with  jurisdic- 
tion for  that  purpose  to  be  unconstitutional 
and  void,  nor  does  it  purport  to  legalize  any 
acts  done  under  such  unconstitutional  legisla- 
tion. On  the  contrary,  it  is  an  exercise  of 
original  legislative  power,  and  the  real  ques- 
tion is  whether  there  is  anything  in  the  Con- 
stitution of  the  State  forbidding  the  exercise 
of  such  a  power. 

As  we  understand  it  the  Legislature  has  been 
invested  by  the  people  with  unlimited  power 
of  taxation,  except  as  restrained  bv  some  con- 
stitutional provision;  and  it  has  also  been  au- 
thorized by  §  8,  article  9,  to  delegate  this  high 
Sower  of  taxation  to  certain  specified  subor- 
inate  agencies,  for  certain  specified  purposes. 
It  may  men  be  said  that,  in  respect  to  taxation, 
the  Legislature  has  been  invested  with  two  dis- 
tinct cusses  of  powers— one  which  it  exercises 
at  its  own  sovereign  will,  the  other  which  it 
delegates  to  some  subordinate  agency  to  be  ex- 
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ercised  by  such  ageiM^  al  il3  will*  within  the 
prescribea  limits. 

Now,  while  there  are  limitations  to  both  of 
these  clases  of  powers,  the  limitations  are  not 
the  same.  In  the  former  the  only  limitation  is 
some  constitutional  provision,  while  in  the  lat- 
ter there  may  be,  and  usually  are,  additional 
limitations  prescribed  in  the  Act  delegating  the 
power.  But  the  more  material  distinction  be- 
tween these  two  classes  of  powers  is  (so  far  as 
concerns  the  present  disciuasion)  that  in  the 
former  the  only  limitation  imposed  by  the  Ck)n- 
stitution,  so  far  as  the  purpose  for  which  the 
tax  is  imposed  is  concerned,  is  that  it  shall  be  a 

Eublic  purpose,  while  in  the  latter  the  limitation 
I  that  it  shall  also  be  a  corporate  purpose. 

Bearine  these  distinctions  in  mind  it  must  be 
obvious  that  when  this  court  decided  in  Floyd 
V.  Penrin  (S.  C.)  8  8.  E.  Rep.  14,  that  the  Act 
purporting  to  delegate  power  to  a  township  to 
levy  a  tax  for  a  purpose  other  than  a  corporate 
purpose,  was  unconstitutional,  it  did  not  touch 
the  question  whether  the  Legislature  might  not 
by  the  exerdse  of  its  own  power,  impose  a  tax 
for  the  same  purpose,  for  which  it  had,  with- 
out constitutional  authority,  attempted  to  del- 
egate the  power  to  certain  townships.  That 
decision  rested  on  the  ground  that  as  the  pur- 
pose for  which  the  Legislature  attempted  to  de- 
legate to  the  townships  the  power  of  taxation 
was  not  a  corporate  purpose,  the  Act  purport- 
ing to  delegate  such  power  was  without  con- 
stitutional authority.  No  such  question  is 
presented  or  can  anse  in  this  case.  The  only 
question  here  is  whether  the  Legislature  can, 
by  the  original  exercise  of  its  own  power  of  tax- 
ation, impose  a  tax  on  the  property  within  the 
boundaries  of  Cherokee  Township,  for  the  pur- 
pose of  contributing  to  the  construction  of  a 
railroad  which  passes  through  said  township. 

The  proposition  that  the  construction  of  a  rail- 
road is  such  a  public  purpose  as  to  warrant  the 
levy  of  taxes  to  aid  in  building  it,  is  too  well 
settled,  by  the  very  decided  weight  of  authority, 
to  admit  of  further  discussion,  although  if  the 
question  were  an  open  one  its  correctness  might 
well  be  disputed. 

So,  too.  It  seems  to  be  settled  by  the  weight 
of  authority  that  the  Legislature  may  not  only 
delegate  this  power  of  levying  taxes  to  aid  in 
the  construction  of  a  railroad  to  municipal  cor- 
porations, but  may  also,  by  the  exerdse  of  its 
original  power  of  taxation,  directly  impose  such 
tax  upon  any  territorial  division  of  the  State, 
to  aid  in  the  construction  of  a  railroad  supposed 
to  be  of  special  advantage  to  the  people  resid- 
ing within  such  territorial  division,  provided  a 
majority  of  those  people  have  signified  their 
assent  to  the  imposition  of  such  a  lax. 

Indeed,  some  of  the  authorities  hold  that  the 
tax  may  be  imposed  without  the  consent  of  the 
inhabitants  of  the  territorial  division  upon 
which  the  tax  is  imposed.  But  we  are  not  pre- 
pared to  go  to  that  extent. 

What  is  said  in  the  opinion  of  the  Chief  Jus- 
tice in  the  case  of  State  v.  Whitesides,  supra, 
is  not  to  be  regarded  as  a  decision  that  such  a 
tax  may  be  imposed  directly  by  the  Legislature 
without  the  consent  of  the  people  of  the  par- 
ticular locality  to  be  affected  thereby;  but  sim* 
ply  as  a  statement  of  the  fact  that  some  of  the 
authorities  go  to  that  extent. 

Except  for  governmental  purposes  proper 

8  L.  R.  A, 


we  do  not  think  that  the  L^slature  has  the 
power  to  impose  a  tax  upon  the  people  of  any 
particular  locality  or  territorial  subdivision  of 
the  State  without  their  consent.  In  this  case; 
however,  such  consent  was  given,  and  that  is 
the  avowed  basis  upon  which  the  Act  of  1888 
rests.  It  is  argued,  however,  that  sudi  consent 
has  only  been  manifested  by  an  election  held 
without  authority  of  law,  and  hence  should  not 
be  regjarded.  It  seems  to  us  that  it  is  not  at  all 
material  how  the  assent  of  the  people  has 
been  given.  All  that  was  necessary  was  that 
the  Legislature  should  be  satisfied  that  consent 
had  been  given;  and  the  terms  of  the  Ajct,  es- 
pecially the  preamble,  show  plainly  that  they 
were  satisfied  of  that  fact 

The  only  remaining  inquiry  is  whether  the 
respondent  Neely  had  in  his  hands  as  county 
treasurer  any  funds  applicable  to  the  payment 
of  the  coupon  held  by  the  relator.  By  the  sec- 
ond section  of  the  Act  of  1888  it  is  provided: 
"That  no  tax  shall  be  levied  under  the  provis- 
ions of  this  Act  to  pay  the  interest  on  any 
township  bond  until  the  railroad  in  aid  of  which 
they  were  subscribed  shsll  be  completed 
through  such  township  and  accepted  by  the 
railroad  commissioners/'  and  the  section  goes 
on  to  provide  that  it  shall  not  be  construed 
to  authorize  the  levy  or  collection  of  any  tax 
to  pay  any  interest  which  had  accrued  prior 
to  the  completion  of  the  road  through  any 
township  and  its  acceptance  by  the  raUroad 
commissioners;  and  if  any  such  tax  had  been 
collected  it  should  be  refunded  to  the  tax- 
payers. 

in  the  return  it  is  stated,  and  this  fact  is  not 
traversed,  that  the  road  was  not  completed 
throuffh  Cherokee  Township  and  accepted  by 
the  railroad  commissioners  until  the  21st  day 
of  December,  1888;  and  as  it  is  not  sJlegedand 
does  not  appear  that  any  tax  has  been  levied  or 
collected  since  that  date,  we  do  not  seeJiow  it 
is  possible  for  any  funds  to  be  in  the  hands  of 
the  respondent  applicable  to  the  coupon  held  by 
the  relator,  under  the  terms  of  the  Act  Any 
taxes  that  may  have  been  collected  by  the 
county  treasurer  under  the  provisions  of  the 
Act  of  1888  were  illegally  collected,  as  that  Act 
has  been  declfured  unconstitutional;  and  this  is 
plainly  recognized  b^  the  Legislature  in  passing 
the  Act  of  1888,  as  it  is  therein  reouired  that  the 
taxes  thus  illegally  collected  shall  be  refunded 
to  the  taxpayers. 

The  Act  of  1888  does  not  purport  to  validate 
the  previous  illegal  action  of  the  corporate  au- 
thorities of  the  townships,  but  the  Legislature 
then,  by  the  exercise  of  its  own  l^islative 
power,  fixed  upon  the  townships  a  debt,  merely 
referring  to  the  bonds  previously  issued  with- 
out authority  as  a  convenient  means  of  desig- 
nating the  amount  of  such  debt  with  the  time 
when  it  should  become  payable,  the  rate  of  in- 
terest and  the  times  when  such  interest  should 
become  payable,  and  provided  then  for  the  levy 
and  collection  of  taxes  to  pay  the  same,  with 
the  express  provision  that  no  such  tax  should 
be  levied  until  after  the  completion  of  the  road, 
as  above  stated. 

It  is  ()uite  clear,  therefore,  that  when  these 
proceedings  were  instituted  the  respondent  had 
no  funds  in  his  hands  which,  under  the  provis- 
ions of  the  Act  of  1888,  could  be  applied  to 
the  payment  of  the  coupon  held  by  the  relator; 
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and  upon  tbis  ground  the  application  for  the 
writ  of  mandamuB  must  be  refused. 

ThejudgmerUoftkis  Court  U  that  ths  rule  to 
»hoto  eauM  be  dieeMrged,  and  the  petition  be  die- 
mieeed. 

Simpson*  Oh.  J,,  concurs. 

MeOoiran,  J,: 

I  concur.    The  meauiDg  of  the  opinion  of 


the  court  being  that  there  is  no  necessitj  for  the 
issue  of  any  new  bonds;  but  '*  the  debt"  fixed 
upon  the  seyeral  townships  by  the  Act  of  1888 
shall  be  represented  by  the  bonds  heretofore 
issued,  to  be  paid  according  to  the  proyisions 
of  the  Act;  and  I  am  authorized  to  say  that 
such  is  the  yiew  of  the  other  members  of  the 
court 


NEBRASKA  SUPREME  COURT. 


0.  G.  SPRAGUE,  Plff,  in  Err., 

V, 

Nathan  H.  WARREN  et  oL 
(.-..Neb.....) 

^In  aji actum  <m  a promlaaory  note,  tbe 

defense  beinff  that  it  was  glyea  for  loeaes  sus- 
tained hy  the  sale  of  opttons  on  oom  in  Chioago, 
testimony  showed  that  the  persons  purotaaslnff 
tbe  oom  were  young  men  employed  as  clerks  in 
the  town  of  Aurora,  Nebraska,  and  that  they  had 
little  or  no  property;  that  they  purchased  ft,000 
bushels  of  wheat  in  Chicago  through  commission 
men,  and  gave  the  commission  men  in  Chicago  a 
draft  for  $260  as  margins;  that  the  wheat  deal  re- 
sulted in  a  profit  to  the  purchasers.  A  second 
wheat  deal  aiso  resulted  in  a  smaU  profit.  An  oiv 
der  was  thereupon  given  to  purchase 6,000 bushels 
of  com  and  the  aforesaid  |260  was  continued  as  a 
margin.  A  decline  in  the  price  of  oom  absolved 
the  margin,  and  a  further  decline  left  the  pur- 
chasers indebted  to  the  commission  men  for  which 
the  note  in  suit  was  given.  Held,  that  where 
there  was  no  intention  of  the  parties  to  purchase 
and  receive  the  grain  and  no  intention  of  the 
seUers  to  deliver  the  same,  no  recovery  could  be 
had  on  the  contract. 

IWa^rerinff  eontraet.  In  considering  such 
contracts,  although  the  outward  forms  of  law 
may  have  been  compiled  with,  yet  where  the  de- 
fense is  that  the  contract  is  a  wagering  one  and 
not  intended  'for  the  actual  sale  and  delivery  of 
property,  it  Is  the  duty  of  the  court  to  go  behind 
the  contract  and  examine  the  facts  and  circum- 

^Head  notes  by  Maxwxix,  J, 


stances  which  attended  the  making  of  It,  In  order 
to  ascertain  Its  true  character. 

8.  Where  donbt  is  east  npon  the  TaUdity 
of  the  contract  by  the  tesnmony,  it  is  the  duty 
of  the  party  claiming  any  rights  under  it  to  make 
it  satisfaotorily  and  afllrmatlvely  appear  that  the 
contract  was  made  with  tbe  intention  to  deliver 
thegraln. 

i.  Where  a  commiMUm  merehaat  testifiee 
that  he  never  had  a  warehouse  receipt 
for  grain  in  a  warehouse  which  he  claimed  to 
have  purchased  on  the  order  of  certain  parties 
residing  at  Aurora  in  this  State;  that  he  did  not 
know  in  what  elevator  the  alleged  grain  was 
which  he  claimed  to  have  purcAiased;  and  that  he 
settled  the  alleged  losses  by  **  ringing  up  **  in  the 
board  of  trade,— Tkeld,  that  his  testimony  failed  to 
show  a  bona  fide  purchase  of  grain  for  actual  de- 
livery. 

(Beeae,  J.,  dissents.) 
(April  ID,  1880.) 

ERROR  to  tha  District  Court  of  Kearney 
County  to  review  a  Judgment  in  f&yor  of 
plaintiff  in  an  action  upon  a  promissory  note. 
JSeversed, 

The  facts  are  fully  stated  in  the  opinion. 

Meetre,  J.  L.  McPheely*  Wttliitm  Leese 
and  J.  M.  Stewart,  for  plaintiff  in  error: 

The  transactions  being  ille^  and  void,  there 
was  no  valid  consideration  for  the  note  sued 
upon,  and  the  said  verdict  is  contrary  to  law. 

Rudolf  V.  Winters,  7  Neb.  126;  Lowry  v. 
DiUman,  59  Wis.  197;  WdU  v.  Schneider,  69 


Note.— Contract;  option  deals. 

A  contract  may  be  so  framed  as  to  leave  one 
party  an  option  and  thus  impose  no  obligation  on 
the  other  party  until  the  opUon  is  exercised  so  as 
to  create  an  obligation.  Dambman  v.  LorentSi 
Md.  1889.  See  Preston  v.  Cincinnati,  C.  &  H.  Y. 
K.Co.lL.B.A.14a 

The  promisee  may  treat  the  notice  of  intention  of 
promisor  not  to  perform  his  part  of  an  executory 
contract  as  inoperative,  and  may  await  the  time 
when  the  contract  is  to  be  executed  and  then  hold 
him  responsible  for  aU  the  consequences  of  non- 
performance; but  he  keeps  the  contract  alive  for 
the  benefit  of  the  other  party  as  well  as  his  own« 
and  remains  subject  to  all  his  own  obligations  and 
liabilities  under  it.  New  Brunswick  &  C.  R.  Co.  v. 
Wheeler,  12  Fed.  Bep.  877;  Preston  v.  Cincinnatd,  C. 
ft  H. y.  B. Co. IL.  B.  A.  140, note. 

Aetion  for  damaoee  for  fa/Oure  to  iUUoer* 

In  an  action  on  a  contract  for  future  deUvery, 
apparently  unlawful,  for  damages  for  failure  to  de- 
liver oii  when  **  called  "  according  to  the  contract, 
it  Is  a  good  defense  to  show  that  the  contract  was 
made,  not  with  a  Zmmmi  fide  intention  to  take  the  oil« 

8  Tj.  H.  a. 


but  merely  to  settle  differences.  Scofield  v.  Black- 
marr  (Pa.)  8  Cent.  Bep.  618;  Dempsey  v.  Harm  (Pa.) 
9  Cent.  Bep.  815. 

A  Judgment  entered  upon  a  bond  and  warrant  to 
cover  **  margins  **  though  a  declaration  of  no  set-off 
has  been  executed,  will  not  be  enforced  in  the 
hands  of  an  assignee  who  had  no  knowledge  of  the 
declaration  (Grifath*s  App.  16  W.  N.  C.  249);  or  had 
notice  of  the  character  of  the  transaction.  Griffiths 
V.  Sears,  8  Cent  Bep.  230, 112  Pa.  683. 

Of  course  these  cases  are  Inapplicable  to  bona  fide 
time  contracts  for  the  sale  and  delivery  of  stocks 
and  other  personal  property.  The  character  of 
every  transaction  is  for  the  Jury.  Smith  v.  Dou- 
vler,  70  Pa.  826;  Maxton  v.  Gheen,  75  Pa.  106. 

WaifeHno  eontraete,  void. 

In  Pennsylvania  the  rule  that  every  wagerin? 
contract  is  void  (Prltchet  v.  Ins.  Co.  of  N.  A.  3 
Yeates,  468),  and  that  no  action  can  be  maintains  1 
by  the  winner  for  the  recovery  of  an  unpaid  wagor 
(Phillips  V.  Ives,  1  Bawle,a6;  Edgeil  v.  McLaughlin, 
6  Whart.  178),  or  even  by  a  bona  fide  holder  of  a 
promissory  note  given  for  such  wager  (Harper  v. 
Young,  1  Pa.  (L.  ed.)  748,2  Cent.  Bep.  822,  112  Pu. 


See  also  8  L.  R.  A.  275;  9  L.  R.  A.  708;  12  L.  R.  A.  511. 
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Wis.  858;  Murray  y.  Ocheltree,  59  Iowa,  485;  I 
Bama/rd  t.  BaMav$,  52  Wis.  598;  T<mbUn^. 
CaHen,  89  Iowa,  229;  Firti  Nat.  Bank  v.  0^ 
ealoo§a  Packing  €h,  66  Iowa.  41;  Oodb  y.  PreU, 
82  Am.  L.  Re$.  K  8.  609,  15  Fed.  Rep.  774. 

Mestrs.  Cafldns  Sb  Pratt*  for  deiendants 
In  error: 

A  warehouse  receipt  is  negotiable  and  its 
delivery  passes  title. 

See  Mtekd  v.  Ware,  8  Neb.  229;  Comp.  Stat 
1887,  §  18,  p.  784. 


rell*  Jl,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  in  the  District 
Court  of  Kearney  County^  by  the  defendants  in 
error,  against  the  plaintiff  in  error,  upon  the 
following  instrument: 

$851.02  Minden,  April  18. 1883. 

On  the  18th  day  of  April,  1885,  for  value  re- 
ceived, I  promise  to  pay  to  the  order  of  N.  H. 
Warren  &  Go.  Three  Hundred  and  Fifty-one 
and  ffif  dollitfB  at  Chicago,  with  interest  equid 
to  10  per  cent  per  annum  ^m  date  until  paid, 
together  with  a  sum  equal  to  10  per  cent  of 
amount  due  as  liquidated  damages,  if  action  is 
brought  on  this  note  or  on  the  mortgage  given 
to  secure  the  same,  or  if  the  same  is  not  paid 
when  due. 

No of  this  date. 

P.  O.  Address C.  G.  Spiague. 

Date  due,  April  18, 1885. 

The  defendant  in  his  answer  "  admits  the  ex* 
ecution  of  the  said  note,  sued  on,  described 
and  set  forth  in  petition  of  plaintiffs  herein, 
but  denies  that  he  is  indebted  to  plaintiffs  on 
said  note  and  said  cause  of  action  set  forth  in 
the  petition  in  the  sum  of  $851.02  and  interest, 
or  in  any  sum. 

"  2.  Defendant,  for  further  answer  and  de- 
fense herein,  complains  of  the  plaintiffs  and 
says  that  heretofore,  on  the  first  aav  of  Febru- 
ary, 1882,  plaintiffs  were  commission  mer- 
chants in  Chicago,  Illinois;  that  plaintiffs  at 
said  time,  in  the  firm  name  of  N.  H.  Warren 
&  Co.,  dealt  and  traded  in  what  is  known  as 


options,  on  change  in  Chicago,  in  grain,  by 
selling  and  buying  in  market,  on  change,  cer- 
tain grain  for  future  delivety,  when  in  fact  no 
delivery  was  ever  intended  or  demanded,  and 
no  grain  was  bought  or  sold,  or  intended  to  be. 
That  on  said  date  defendant  took  an  option  of 
said  plaintiffs  on  grain  as  aforesaid  for  future 
delivery,  when  in  fact  no  delivery  was  ever  in- 
tended or  demanded,  and  no  grain  was  bought 
or  sold,  or  intended  to  be;  that  the  whole  trans- 
action was  a  venture  and  speculation  on  mar- 
gins, depending  for  profit  or  loss  on  the  fiuctu- 
ation  of  the  nuirket,  and  purely  a  fictitious  and 
gambling  transaction;  that  in  such  and  said 
transact^n  no  consideration  was  received;  that 
the  said  note  sued  upon  herein  was  given  for 
loss  in  so  trading  in  said  options,  at  said  time 
as  aforesaid,  and  is  without  consideration  and 
wholly  void,  which  plaintiffs  well  knew,  in 
violation  of  the  law  and  contrary  to  public  pol- 
icy." 

On  the  trial  of  the  cause,  the  jury  returned 
a  verdict  in  favor  of  the  defendants  in  error, 
and,  a  motion  for  a  new  trial  having  been  over- 
ruled. Judgment  was  entered  on  the  verdict. 

The  testimony  shows  that  in  December, 
1882,  the  plaintiff  in  error  and  one  Daniel  W. 
Fisher  were  young  men  employed  as  clerks  and 
without  capital,  and  resided  at  Aurora,  in  Ne- 
braska. In  December  of  that  year  thev  sent  a 
telegram  signed  "C.  G.  Sprague  &  Co.,"  to 
the  defendants  in  error  at  Chicago  to  purchase 
5,000  bushels  of  wheat  for  them,  which,  it  is 
claimed,  was  done. 

The  defendants  in  error  were  engaged  in 
business  as  ^in  and  commission  merchants  at 
Chicago,  Dhnois. 

Sprague  &  Company  were  required  by  the 
defendants  in  error  to  put  up  a  margin  of  $250. 
This  they  did.  This  wheat  deal  was  closed 
out  about  Januarv  28,  1883,  the  profit  being 
$275.  Sprague  &  Company  thereupon  di- 
rected the  de^ndantain  error  to  make  a  second 
purchase  of  5,000  bushels  of  wheat,  the  former 
margin  of  $250  to  remain  to  th^ir 'credit  as  a 
margin.  This  wheat  deal  was  closed  out  a  few 
days  afterwards,  the  net  profits  of  Sprague  & 


419),  although  the  loser  may,  under  some  droum- 
stanoes,  reoover  his  wager  from  the  stakeholder 
(App.  V.  Coryell,  8  Penr.  &  W.  4M;  Ck)nkUn  v.  Oon- 
way,  18  Pa.  820;  Forscht  v.  Green,  fi8  Pa.  188:  McAl- 
lister V.  Hoffman,  16  Berg.  &  EL  UTh-fB  strictly  ap- 
plied to  dealing  in  **  margins  **  and  wagers  upon 
the  prospective  prices  of  stocks,  bonds,  oil,  grain, 
etc.  Dempeey  v.  Harm  (Pa.)  9  Gent.  Rep.  816;  Pres- 
ton v.  R.  Go.  1 L.  R.  A.  140. 

A  wager,  said  Jvdge  Hare  In  Fareira  v.  Gabell,89 
Pa.  80,  **  may  be  defined  as  a  contract  in  which  the 
parties  stipulate  that  they  shall  gain  or  lose  upon 
the  happening  of  an  uncertain  event  in  which  they 
have  no  interest  except  that  arising  from  thelpos- 
sibility  of  such  gain  or  loss.  But  it  does  not  follow 
that  every  contract  which  produces  such  a  result  is 
a  wager;  the  question  is  one  of  intention,  to  be  de- 
duced from  the  facts  and  circumstances.**  Demp- 
sey  V.  Harm,  supra. 

Money  adoaneed  for  tpeouloHoe  vurpo&eB, 

If  one  lends  money  to  another  for  the  express 
purpose  of  having  it  nsed  in  speculation  upon  the 
rise  and  fall  of  prices,  and  the  money  to  so  used,  the 
lender  cannot  reoover  it.  He  to  partieepB  criminis, 
Tbe  test  to  whether  the  phOntiff  requires  the  aid  of 
the  wagering  contzact  to  establidi  hto  case.  Lloyd 
8L.RA. 


V.  Leisenring,  7  Watts,  20i;  Scott  v.  DulTy,  14  Pa. 
18;  Dempeey  v.  Harm  rPa.)8  Geii\.  Rep.  616. 

Where  a  broker  advances  money  to  carry  on,  for 
hto  client,  a  stock  gambling  operation,  he  cannot 
reoover  the  amount  from  hto  client.  Fareira  v* 
Gabell,  80  Pa.  80. 

Jkpo»tUlivu)auof  **mavvln.** 

So  money  paid  in  settlement  of  diflrerences  or  d^ 
posited  by  way  of  **  margins  **  cannot  be  recovered 
(Merriam  v.  Public  Grain  &  Stock  Bxcbange,  1  Pa. 
G.  a  R.  478),  although  the  rule  to  different  in  tbe 
case  of  an  infant  (Ruohizky  v.  DeHaven,  97  Pa.  202); 
and  an  action  cannot  be  maintained  against  a 
broker  for  violating  an  agreement  to  carry  stocks 
on  "  margin  **  for  a  specified  time.  North  v.  Phil- 
lips, 80  Pa.  280. 

Dealings  in  margins  are  gambling  transactions 
which  a  court  of  Justice  will  not  sustain;  and  the  a^ 
signment  of  a  certificate  of  deposit  to  a  broker  as 
collateral  security  for  maririns,  such  certiflcato- 
being  non-negotiable,  merely  rendets  the  broker  a 
bailee,  subject  to  the  defenses  tliat  It  was  assigned 
as  collateral  security  for  payment  of  a  gambling- 
debt,  or  that  defendant  was  an  innocent  purchaser 
without  notice.   Dempeey  v.  Harm«  mipnu 
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Company  being  $12.50.  In  neither  of  these 
cases  bad  the  wheat  been  delWered  to  8prague 
&  Companv. 

On  the  27th  of  Januanr,  1883,  Sprague  & 
Company  directed  the  defendants  in  error  to 
purchase  for  them  6,000  bushels  of  February 
com,  the  $250  heretofore  spoken  of  to  remain 
as  a  margin. 

Fisher  testifies  that  Sprague  &  Company 
directed  the  defendants  in  error,  as  soon  as  the 
com  deal  was  closed  out,  to  purchase  for  them 
5,000  bushels  of  May  wheat;  that  the  defend- 
ants in  error  did  not  wait  for  the  closing  of  the 
com  deal  but  purchased  5,000  bushels  of  May 
wheat,  and  that  as  the  price  declined  and 
heayy  demands  were  made  upon  Sprague  & 
Company  for  maigins,  that  Sprague  assumed 
the  com  deal  and  Fisher  the  deal  in  wheat, 
and  that  the  note  in  question  wasffiyen  by 
Sprague  for  alleged  losses  in  the  sale  of  the 
corn. 

The  deposition  of  Nathan  H.  Warren,  one 
of  the  defendants  in  error,  was  taken  in  the 
case,  and  on  cross  examination  he  testifies  as 
follows: 

A.  We  do  sometimes  deal  in  options  in  the 
future — ^the  firm. 

Q.  Now  will  you  please  answer  my  first 
question  t  Do  you  know  from  your  experience 
on  the  board,  whether  the  buls  of  the  trans- 
actions there,  in  grain,  consists  of  speculations 
in  the  future? 

A.  My  impression  is  there  is  a  good  deal.  I 
have  no  means  of  knowing. 

Q.  Are  all  the  contracts  in  question,  which 
^ou  haye  testified  to,  what  Are  known  as  deals 
m  future  options? 

A.  None  of  them  are. 

Q.  Will  you  explain  what  is*  meant  by  that 
phrase,  "  dealing  in  future  options?  " 

A.  Dealing  in  future  options  is  where  you 
haye  an  option  to  take  the  grain  or  not.  The 
contract  is  where  you  contract  to  take  it. 

Q.  Was  any  of  the  wheat  or  grain  pur- 
chased by  you  under  the  orders  you  haye  testi- 
fied to  deliyered,  to  your  knowledge? 

A.  The  grain  was  deliyered. 

Q.  Which  grain? 

A.  There  was  but  one  5,000  bought. 

Q.  From  whom  was  that  grain  purchased? 

A.  J.  B.  Peobody  &  Company. 

Q.  When? 

A.  On  the  27th  of  January, 

Q.  Where? 

A.  On  the  Board  of  Trade,  Chicago. 

Q.  What  was  done  with  the  grain  when  it 
was  purchased? 

A.  It  was  paid  for  on  the  first  of  February. 
It  was  February  deliyery. 

Q.  (Question  repeatea.)  Now  please  an- 
swer. 

A.  It  was  purchased  on  the  27th  of  January 
for  deliyery  m  Febraary.  In  February  it  was 
paid  for. 

Q.  (Question  repeated.)  Now  please  answer. 
What  was  done  with  the  grain  when  it  was 
purchased? 

A.  That  is  an  idiotic  question.  What  was 
done  with  the  grain  when  it  was  purchased  in 
January  for  February  delivery? 

Q.  Neyertheless,  I  ask  you  to  state  again 
what  was  done  with  the  grain  when  it  was 
purchased? 
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•  A.  It  was  taken  in  and  paid  for  in  the  office. 

Q.  Taken  into  what  office? 

A.  Into  my  office. 

Q.  The  grain  was? 

A.  The  grain  is  represented  by  receipti  for 
grain. 

Q.  Whatdidyoudowithitthen? 

A.  We  carried  it 

O.  Now  please  state  what  became  of  the 
graui? 

A.  It  was  sold  on  the  18th  day  of  April. 

Q.  Was  it  deliyered  to  you? 

A.  It  was. 

Q.  When? 

A.  On  the  first  day  of  February. 

Q.  Whatdidyoudowithitthen? 

A.  We  carried  it. 

Q.  Where  did  you  put  it? 

A.  We  probably  put  it  in  the  bank. 

Q.  The  grain? 

A.  The  receipts. 

Q.  I  am  now  asking  you  about  the  ffrafn  it- 
self. Do  you  know  what  became  of  the  grain 
which  you  purchased? 

A.  It  was  kept  in  the  eleyators  of  the  dty. 

Q.  In  what  eleyntor? 

A.  I  do  not  know.  In  a  regular  eleyator. 
It  was  stored  in  a  regular  eleyator.  I  do  not 
know  which  particular  eleyator  it  was  stored 
in.    It  makes  no  difference. 

Q.  If  the  5,000  bushels  of  grain  now  in 
question  were  eyer  deliyered  to  you,  state 
when  and  where? 

A.  At  my  office.  The  first  day  of  February. 

^.  Did  you  ever  see,  or  handle,  or  store  the 
gram  yourself,  and  if  so,  where? 

A.  I  am  not  a  storer  of  grain. 

Q.  Did  anyone  in  your  employ,  to  your 
knowledge,  or  any  agent  of  yours,  recdye  or 
store  this  grain,  or  anyone  for  you? 

A.  No. 

Q.  Did  you  eyer  pay  any  storage  charges? 

A.  We  did. 

Q.  To  whom? 

A.  We  paid  it  to  G.  H.  Sidwell  &  Company* 

Q.  Who  is  he? 

A.  He  is  a  comndssion  merchant  on  the 
board  of  trade. 

Q.  Has  he  a  storage  house  for  storing  com? 

A.  Not  that  I  know  of. 

Q.  Did  you  eyer  pay  any  eleyator  chargea 
on  this  com? 

A.  No,  not  to  eleyator  proprietors. 

Q.  Did  you  eyer  pay  them  to  anyone,  if  not 
to  an  eleyator  proprietor? 

A.  We  did.    We  paid  them  to  Mr.  SidwelL 

Q.  For  what  elevator  proprietor? 

A.  We  don't  know. 

Q.  When  was  this  payment  of  allowance 
made  to  Sidwell? 

A.  When  the  grain  was  sold;  on  the  18th  of 
April. 

Q,  When  you  sold  the  gndn,  state  how» 
and  when,  and  where  you  delivered  it. 

A.  We  delivered  it  to  Mr.  Sidwell  on  the 
18th  of  April,  1883,  at  his  office. 

Q.  How? 

A.  By  receipts. 

Q.  By  what  receipts? 

A.  By  the  receipts  representing  6,000  bush- 
els of  regular  grain  stored  in  Chicago  regulai^ 
elevators. 

Q.  What  elevator,  if  any;  do  you  know? 
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A.  I  do  not  know  what  they  were  in;  thev 
were  siroplv  regular.    It  is  all  that  is  required.. 

Q.  Did  the  storage  receipt  contain  the  name 
of  no  elevators? 

A.  Yes. 

Q.  What? 

A.  I  don't  know. 

Q.  Then  you  don't  know  as  a  matter  of  fact 
where  the  grain  was  stored  from  tihe  time  you 
bought  it  until  you  sold  it? 

A.  I  don't  know  now;  I  knew  at  the  tune. 
It  was  immaterial  wheie  it  was  stored.  It  was 
in  a  regular  elevator. 

He  uso  further  testifies: 

Q.  Tou  were  asked  in  your  cross  examina- 
tion if  you  or  any  of  your  firm  saw  the  com 
or  wheat  that  was  purchased  under  these 
transactions.  You  mav  state  what  is  the  course 
of  dealings  in  regara  to  oeitificates  or  ware- 
house receipts  in  buying  and  selling  grain  in 
Chicago—whether  by  certificates,  and  what  the 
certificates  represent. 

A.  The  grain  comes  in  by  rail,  and  is  re- 
ceived and  placed  in  elevators.  The  proprie- 
tors issue  certificates  or  warehouse  receipts. 
These  warehouse  receipts  are  what  represent 
the  grain  bought  and  sold  and  delivered. 

Q.  You  may  slate  whether  these  warehouse 
receipts  are  transferable  by  indorsement 

A.  They  are. 

Q.  In  purchasing  grain  in  the  warehouse, 
what,  then,  is  the  actual  transaction  ? 

A.  After  the  purchase  is  made  the  ware- 
house receipts  are  delivered. 

Q.  To  whom  ? 

A.  To  the  purchaser  upon  payment  of  price 
agreed  upon. 

Q.  Did  you  receive  any  warehouse  receipts 
for  the  first  6,000  bushels  purchased  for  the  de- 
fendants ? 

A.  No,  I  would  not  have  taken  them  if  they 
had  been  presented  to  me.    No,  I  did  not. 

Q.  Whv  would  you  not  have  taken  them 
had  they  been  presented  ? 

A.  Because  I  would  have  had  to  carry  them 
until  May,  when  we  had  bought  them  carried 
for  us  undl  May. 

O.  Then  when  you  i>urchased  the  grain 
under  the  orders  in  question  you  did  not  re- 
ceive the  warehouse  receipts  as  you  have  testi- 
fied is  customary.    Is  that  so  ? 

A.  No,  it  was  ordered  sold  before  the  time 
for  receiving  them. 

Q.  I  understand  you  to  say,  when  the  grain 
is  purchased  the  warehouse  receipts  are  de- 
livered.   Is  that  so  ? 

A.  The  contract  for  May  delivery  ?  When 
May  comes  we  receive  them — ^the  warehouse 
receipts — the  grain  represented  by  receipts. 

(^.  Then  it  is  not  customary  on  purchasing 
gram  to  receive  the  warehouse  receipts ;  but 
only  on  delivery.     Is  that  so  ? 

A.  The  warehouse  receipts  do  not  pass  until 
the  time  for  delivery  has  arrived ;  the  contract 
expired. 

Q.  That  is,  when  making  a  contract  for  a 
future  deliverv,  you  would  be  entitled  to  the 
grain  or  warehouse  receipts  at  the  time  of  de- 
livery and  not  before  ? 

A.  Yes,  sir. 

There  is  a  large  amount  of  testimony  to  the 
same  effect.  Sprague  &  Company  were  resi- 
dents of  a  town  in  the  interior  of  this  State, 
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from  which  com  was  constantly  shipped  to  Chi- 
cago, it  being  one  of  the  staple  products  of  the 
State.  Sprague  &  Company  therefore  did  not 
desire  com  for  the  purpose  of  shipping  it  west 
into  this  State,  and  this  fact  must  have  been 
well  known  to  the  defendants  in  error.  Sprague 
and  Fisher  both  testify  that  thef  did  not 
desire  the  grain,  and  it  will  be  seen  by  the  ex- 
amination of  the  testimony  of  Mr.  Warren  that 
he  purchased  no  grain  for  them.  He  says  he 
had  no  warehouse  receipt  and  did  not  want 
any ;  that  the  warehouse  receipt  would  be  de- 
livered when  the  grain  was  paid  for. 

If  the  grain  bad  been  purchased  bonafde  as 
beinff  in  one  of  the  elevators  in  Chicago,  a 
wareoouse  receipt  or  some  written  evidence 
issued  by  the  warehouse  company  would  have 
been  delivered  to  the  purchaser.  Nothing  of 
this  kind,  however,  was  received  by  the  de- 
fendants in  error.  This  to  our  mind  shows 
the  want  of  sood  faith  in  the  purchase. 

In  addition  to  this,  we  find  the  credit  of 
$250,  deposited  by  C.  G.  Sprague  &  Company 
with  the  defendants  in  error  tor  maigins  on 
wheat,  in  January,  1883,  was  carried  &rward 
as  a  margin  on  the  com  deal  in  question. 
There  is  no  pretense  on  the  part  of  the  de- 
fendants in  error  that  they  had  purchased  and 
paid  for  the  com.  All  that  the  testimony 
shows  is  a  mere  right  to  purchase,  which  was 
not  settled  by  the  payment  of  money  but  by 
"ringing  up." 

The  rule  is  well  established  that  when  the 
parties  to  an  executory  contract,  for  the  sale  of 
property,  do  not  intend  that  the  property  shall 
be  delivered,  but  that  the  transaction  is  to  be 
settled  by  the  payment  of  the  difference  be- 
tween the  contract  price  and  the  market  price 
of  the  article  at  a  time  stated,  the  contract  is 
void.  First  Nat.  Bank  v.  0$kaloo§a  Packinq 
Co.  66  Iowa,  41;  Gregory  v.  WatUma,  68 
Iowa,  711 ;  Murray  v.  Ocheltree,  59  Iowa,  436; 
Pixley  V.  Boynton,  79  111.  353;  Logan  v. 
MuHek,  81  111.  416  ;  OMett  v.  Underwood,  83 
HI.  334 ;  Bigelow  v.  Benediet,  70  N.  Y.  dO^ 

Real  contracts  for  the  delivery  of  property 
at  a  future  time  will  be  sustained,  because 
parties  then  deal  with  actual  property.  Where, 
however,  there  was  no  intention  to  deliver  the 
propertv  but  simply  to  pay  the  difference  be- 
tween the  contract  price  and  the  price  on  the 
dav  agreed  upon,  the  contract  will  not  be 
enforced,  as  in  fact  it  is  a  mere  wag^r. 

It  is  the  duty  of  courts  and  juries,  therefore, 
to  scratinize  these  time  contracts  very  closely 
and  see  whether  they  really  were  intended  by 
the  parties  as  contracts  for  the  purchase  and 
delivery  of  the  property.  Neither  will  it  do 
to  attach  too  much  importimce  to  the  form  of 
the  instrument,  for  it  is  always  possible  for 
the  parties  to  conceal  the  true  nature  of  the 
transaction  by  complying  with  the  outward 
forms  of  the  uiw. 

It  is  the  dutv  of  the  courts,  therefore,  where 
the  validitv  of  the  contract  is  challenged,  to 
receive  evidence  outside  of  the  words  of  the 
contract  and  examine  the  facts  and  circum- 
stances which  attended  the  making  of  it  in 
order  to  ascertain  if  possible  whether  it  was  in- 
tended as  a  bona  flde  transaction  for  the  pur- 
chase and  delivery  of  property,  or  merely 
colorable. 

In  Barnard  v.  Backhaui,  62  Wis.  693,  the 
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Supreme  uourt  of  Wisoonsin  says :  "And  to 
justify  a  court  in  upholding  such  agreement  it 
IS  not  too  much  to  require  a  party  claiming 
rig  b  14  under  it  to  make  it  satisfactorily  and 
amrmatively  appear  that  the  contract  was 
made  with  an  actual  view  to  the  delivery  and 
receipt  of  grain,  not  as  an  evasion  of  the  statute 
against  gaming,  or  as  a  cover  for  a  gambling 
transaction." 

Sprague  and  Fisher  were  young  men  in  the 
employ  of  others  and  without  capital.  They 
ordered  the  purchase  of  a  large  quantity  of 
grain  in  Chicago.  The  defendants  in  error 
made  no  inquiry,  so  far  as  it  appears,  as  to 
their  business  standing  and  flnanci^  abUity. 
All  that  they  required  m  the  first  inslance  was  a 


margin  of  $260 ;  and  so  far  as  appears  had  the 
difference  between  the  purchase  price  and  the 
market  price  been  kept  good — ^tluit  is  money 
to  pay  these  losses  been  furnished — ^the  trans- 
action might  have  run  for  ye&rs. 

The  case  has  all  the  ear-marks  of  a  gam- 
bling transaction ;  and  it  devolves  upon  the  de- 
fendants in  error  to  show  that  the  purchase  of 
the  grain  was  bona  fide  and  for  actual  delivery. 
This  they  failed  to  do  and  the  verdict  is  against 
the  clear  weight  of  the  evidence. 

The  judgment  of  the  District  Oourt  is  r^ 
versed,  and  the  cause  remanded  for  further 
proricedings. 

Beversedand  remanded, 

Cobb,  J.,  concurs  ;  Beeie,  Oh.,  J.,  dissents. 
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Martha  J.  PARSONS,  Ezrz.,  Beepi., 

V. 

NEW  YORK  CENTRAL  &  HUDSON 
RIVER  R.  CO.,  Appt. 
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LEzeept  in  eaeee  marked  by  groas  and 
Inezeiisable  ne^Ugenee*  whetEer  a  person 
in  attempting  to  oroeB  a  railroad  track  exercised 
that  degree  of  oare  and  caution  which  prudent 
persons  of  ordinary  intelligence  usually  exercise 
under  like  droumstanoee,  is  one  of  fact  for  the 
Jury. 

2*  A  railroad  compaiiy  is  not  eaccuaed 

front  the  consequences  of  running  a  train  at  great 
speed  through  a  station  or  in  the  streets  of  a 
populous  city  hecause  the  engineer  was  terapo- 


rarlly  disabled  from  controlling  his  engine  by  an 
accident  received  from  the  lever,  which,  after  it 
was  reversed  to  stop  the  train,  slipped  from  its 
position  and  struck  him  a  violent  blow. 

»8>A  paasenffer  on  a  railroad  train  does 
not  lose  nUi  character  as  such  by  alighting 
from  the  cars  at  a  regular  station,  from  motives 
of  either  business  or  curiosity,  although  he  has 
not  yet  arrived  at  the  terminus  of  his  journey. 

4.  A  paasen^r  who  steps  ftom  a  train 
wlule  slowing^  np  berore  stopping,  and  while 
the  exhaust  steam  from  the  engine  is  making 
considerable  noise,  who  looks  and  sees  no  train 
approaching  on  a  side  track,  has  a  right  to  as- 
sume that  none  is  coming  at  such  a  rate  of 
speed  as  will  preclude  him  from  crossing  a  single 
track,  and  is  not  guilty  of  negligence,  as  a  mat- 
ter of  law,  in  attempting  to  cross  the  track,  al- 


NOTB.— Duty  of  €noineer  when  penon  seen  erotetng 

railroad  track. 

Where  a  railroad  freight  train  on  the  side  tracks 
between  the  depot  and  main  track  has  been  habitu* 
ally  opened  at  the  time  for  passenger  trains,  it  is 
the  duty  of  the  company  to  use  reasonable  care  and 
prudence  to  protect  persons  from  injury  in  cross- 
ing the  track  at  that  point;  and  tf  a  person  under 
such  circumstances  is  crushed  by  the  closing  to- 
gether of  the  cars  without  any  preyious  warning 
which  he  could  have  seen  or  heard,  the  company  is 
liable.  Louisville,  N.  O.  &  T.  R.  Go.  v.  Thompson, 
641C]SB.684. 

Those  operating  a  train  may  presume  that  a  per- 
son crossing  a  track  will  himself  take  all  proper 
precautions  to  avoid  injury  (Ohio  &  M.  B.  Ck).  v. 
Walker,  12  West.  Kep.  781,  118  Ind.  196);  but  a  rail- 
road engineer  running  his  train  at  a  rate  of  speed 
prohibited  by  law  has  no  right  to  assume  that  a 
person  on  or  near  the  track  will  got  out  of  the  way 
before  the  engine  reaches  him.  Lake  Shore  &  M. 
8.  R.  Ck>.  V.  O'Connor,  8  West.  Itep.  466, 116  111.  254. 

It  is  the  duty  of  one  in  charge  of  an  engine,  on 
Olsoo  verlng  a  person  on  the  tracic,  to  use  all  reason- 
able elforts  to  prevent  an  accident.  State  v.  Balti- 
more ft  O.  R.  Co.  <Md.)  12  Cent.  Rep.  80a 

The  law  requiring  the  checking  of  trains  in  pass- 
ing a  road  crossing  applies  to  the  crossings  of 
streets  in  a  city.  If  the  municipal  authorities  have 
not  acted  in  the  matter,  no  inference  can  be  drawn 
of  removal  or  restrictions  on  the  speed  of  trains. 
Central  R.  Co.  v.  Russell,  75  Ga.  810. 

Where  It  is  necessary  to  orossa  railroad  track  to 
leach  the  train,  a  passenger  has  the  right  to  rely  to 
tome  extent  upon  the  giving  of  proper  signals  of 
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danger;  the  fact  that  he  did  not  look  to  see  if  a  train 
was  approaching  is  not  conclusive  of  a  want  of  due 
care  on  his  part  Sonlerv.  Boeton&;A.R.Oo.lNew 
Eng.  Rep.  488. 141  Mass.  10. 

Rale  of  epeed  In  populous  districts. 

Unless  In  exceptional  cases,  the  existence  of  a 
high  rate  of  speed  does  not  of  itself  show  negli- 
gence or  fault  on  the  part  of  a  railroad  company, 
where  the  speed  of  trains  is  not  regulated  by  stat- 
ute. Houston  V.  Vicksburg,  S.  &  P.  R.  Co.  88  La. 
Ann.  780. 

If  the  train  was  being  run  at  an  unusual  and  recSi^ 
less  speed,  without  warning  of  its  approach.  In  a 
thickly  settled  district,  the  Jury  may  consider  these 
facts  as  tending  to  show  negligence.  DuUy  v.  Mo. 
Pac.  R.  Co.  2  West.  Rep.  198, 19  Mo.  App.  880. 

Though  a  railway  company  has  a  right  to  run  Its 
trains  at  any  speed  it  may  choose  when  not  pro- 
hibited from  doing  so,  yet  If  the  rules  of  the  com- 
pany require  trains  to  be  run  slowly  on  certain 
parts  of  the  track,  and  those  rules  have  been 
usually  complied  with,  the  public  has  a  right  to 
conclude  that  they  will  be  observed  on  any  given 
occasion,  and  to  act  accordingly.  International  A 
Q.  N.  R.  Co.  V.  Gray,  66 Tex.  82. 

The  reasonable  rule  as  to  the  rate  of  speed  at 
which  a  train  may  run  in  the  absence  of  any  statu- 
tory regulation,  without  laying  the  company  lia- 
ble to  the  imputation  of  negligence,  is  that  the 
highest  rate  consisteDt  with  the  safety  of  the  pas- 
sengers is  proper  and  legitimate.  Houston  v.Y icks- 
burg,  S.  &  P.  R.  Co.  89  La.  Ann.  796. 

In  populous  districts  and  large  cities  the  impos- 
sibility of  checking  the  train,  after  the  discovery  of 
the  perilous  condition  of  the  party  injured  by 
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fboQgb  If  lie  had  looked  In  the  liffhtdlreotloii  at 
the  moment  of  stepping  npon  the  track,  he  oould 
hare  seen  the  approaching  train. 

fluWhare  ertdenee  is  mlreadgr  beftire  the 
jury,  without  exception,  if  it  is  incompetent,  the 
remedy  is  hy  motion  to  strike  it  out. 

(L  The  admiflsicni  of inoompetent  ertdenee 

upon  a  point  which  to  estahUahed  beyond  dtopute 
hy  other  eyldenoe  to  not  material  error. 

(April  10, 18WJ 

APPEAL  by  defendant  from  a  Judgment  of 
the  Gkoeral  Term  of  the  Supreme  Court, 
Fifth  Department,  a£9rming  a  judgment  of 
the  Erie  Circuit  in  favor  of  plaintiff  In  an  ac- 
tion to  recover  damages  for  tbe  death  of  plaint- 
IfTs  testator,  alleged  to  have  been  causedby  de- 
fendant's negligence.    AMrmed. 

The  facts  are  sufflcienuy  stated  in  the  opin- 
ion. 

Mr,  Gfreorge  C.  Greene*  with  MestTB. 
McMillan,  Gln^  Ih  Pooleyt  for  appel- 
lant: 

Such  an  action  as  this  was  formerly  known 
as  an  action  on  the  case  for  the  tort  arising 
from  the  breach  of  duty  of  a  common  carrier 
of  passengers  to  safely  carry  and  deliver  a  pas- 
senger, and  such  breach  is  the  gravamen  of  the 
action. 

Emigh  v.  PitUdunh,  F.  W.  dk  0,  R.  Oo.  4 
Biss.  114;  2  Chitty,  PI.  11th  Am.  ed.  pp.  64&- 
650.  • 

Deceased  was  not  injured  upon  alighting 
from  the  cars  nor  while  ne  was  a  passenger,  but 
after  the  relation  of  carrier  and  passenger  had 
been  terminated  b;^  his  voluntarily  leaving  the 
train  while  in  motion. 

The  complaint  contains  averments  necessary 
to  charge  the  defendant  for  a  breach  of  its  duty 


and  contract  as  a  common  carrier  of  passengers; 
but  no  other  cause  of  action  is  stated. 

Bon  V.  Matfier,  61  N.  T.  106;  Eantee  ▼. 
Phinnsy,  20  Hun,  158;  (XiftT.  Rodger,  26  Hun, 
89-42;  Voikming  v.  Ik  Qraaf,  12  Jones  ft  S. 
424;  affirmed  in  81  N.  Y.  2(^^72;  Todher  ▼. 
Arwux,  76  K.  T.  897;  OaUin  ▼.  Adinmiack  Co, 
11  Abb.  N.  C.  877. 

If  the  defendant  performed  its  contract  and 
discharged  the  duty  imposed  upon  it  as  a  com- 
mon carrier  of  passengers,  from  the  time  Mr. 
Parsons  became  a  passenger  until,  by  his  own 
act,  he  ceased  to  be  a  passenger,  and  the  rela- 
tion of  carrier  and  passenger  was  terminated, 
the  cause  of  taction  stated  in  the  complaint  is 
fully  met,  and  answered. 

dm.  V.  BatAon  d  M.  R  R  tSi9  Mass.  600. 
See  also  Rickey  v.  BoeUm  AL.  R.  Oo.  14  Allen, 
482;  ToddY,  Old  Colony  dF.RROo.S  Allen, 
18,  7  Allen,  207;  Thompson,  Negligence,  note 
p.  459;  Ohio  d  Mies.  R,  R  Co.  v.  Stratton, 
78  HI.  88;  Bridges  v.  North  London  R  Go.  h. 
R  6  Q.  B.  877;  Ohio  AM.RR  Co,  v.  SehiAe, 
44  m.  460;  Lake  Shore  db  M.  8,  R.  Co,  v. 
Bangs,  8  Am.  &  Eng.  R.  R  Cas.  427,  and 
note  p.  481;  50  Qa.  857;  State  ▼.  Grand  Trunk 
*  Railway,  58  Maine,  176;  JevoeU  v.  Chicago,  8t. 
P.diM.RCo.H  Wis.  610;  26  Alb.  L.  J.  280. 

There  is  absolutely  no  evidence  in  the  case 
that  the  deceased  exercised  any  care  whatever; 
the  undisputed  evidence  is  that  he  did  not,  and 
it  is  self  evident  that  if  he  had  he  could  have 
avoided  the  injury;  and  a  recovery  cannot  be 
had. 

Woodard  v.  if.  T.  L,  E.  4b  W,  R  Co,  ^ 
Cent  Rep.  298,  106  K.  Y.  869. 

He  was  not  excused  from  exercising  vigilance 
and  looking  and  listening  by  reason  of  tne  fact 
Uiat  the  passenger  train  was  to  stop  there,  or 


thoee  in  charge  of  the  train,  will  not  exonerate  the 
oompany,  if  guilty  of  negligence  beforehand,  which 
creates  the  impossibility.  BCaher  v.  Atlantic  &  P. 
B.  B.  64  Mo.  267, 270,  277;  Dunkman  v.  Wabash,  St. 
L.  &P.  R.  Oo.  lowest.  Bep.  400, 05Ma S8S. 

Code  1880,  •  1047,  providGS  a  right  of  action  in  fa^ 
Yor  of  anyone  injured  by  the  locomotives  or  cars 
of  a  railroad  oompany  **  whilst  running  at  a  greater 
rate  of  speed  than  six  miles  an  hour,  through  any 
city,  town  or  village."  HL  Cent.  R.  Oo.  v.  Jordan, 
68MlaB.458. 

The  ftict  that  the  speed  of  the  train  was  greater 
than  that  allowed  by  the  statute  (Gen.  Laws,  chap. 
168,  fi  4)  la  evidence  from  which  the  Jury  might  find 
that  the  defendant  was  giiUty  of  negligence.  Nut- 
ter V.  Boston  &  M.  B.  Oo.  00  N.  H.  488;  dark  y.  Boa- 
ton  &  M.  R.  Oo.  (N.  H.)  6  New  Eng.  Bep.  48. 

Bunning  at  a  speed  prohibited  by  ordinance  is 
evidence  of  negligence.  Mahan  v.  Union  Depot  8. 
B.  &  T.  Co.  84  Minn.  28. 

Duty  of  earner  to  vae  oars  and  eaution  inetopptno 

trains  at  station. 

The  law  imposes  on  the  carrier  the  duty  of  using 
the  strictest  csrj  and  caution  in  stopping  its  trains 
at  the  station  to  which  it  has  agreed  to  carry  a  pas- 
senger. Strauss  v.  Kansas  City,  St.  J.  A;  C.  B.  B.  Co. 
6  West  Bep.  488, 80  Mo.  421. 

It  is  not  the  duty  of  the  passenger,  immediately 
on  leaving  the  cars  at  the  station,  to  take  the  short- 
est practicable  route  to  the  nearest  highway.  She 
is  still  a  passenger  leaving  the  station  of  the  rail- 
road, and  whether  she  backed  against  the  truck 
which  inflicted  the  injury,  or  was  struck  by  it, 
whether  she  or  the  baggage  master  of  defendant 
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was  in  the  exercise  of  due  care,  and  whether  tbe 
platform  was  properly  lighted— were  questions  for 
the  Jury.  Keefe  v.  Boston  A;  A.  B.  Oo.  2  New  Eng. 
Bep.  000, 142  Mass.  261. 

Where  a  passenger  is  injured  in  a  place  where  he 
has  a  right  to  be,  and  the  company  has  omitted  to 
give  proper  warning,  the  question  of  his  due  care 
should  be  submitted  to  the  Jury.  Sonier  v.  Boston 
ft  A.  B.  Co.  1  New  Eng.  Rep.  480, 141  Mass.  10. 

It  has  been  held  that  where  a  passenger  leaves  a 
train,  and  in  making  his  way  from  the  station  is 
injured  by  negligence  of  servants,  the  oompany  i» 
liable.  Cincinnati,  H .  &  L  B.  Co.  v.  Carper,  11  West.. 
Bep.  226, 112  Ind.  28. 

Bioht  of  passenger  to  olUghL 

A  passenger  on  board  a  transoceanic  steamship 
has  a  right  to  go  ashore  Just  on  the  eve  of  her  de- 
parture, even  if  it  be  for  no  other  purpose  than  to 
buy  tobacco.    Hrebrik  v.  Oarr,  20  Fed.  Rep.  208. 

Hiffii  speed  when  passing  a  train  discharging  passen^ 
gers  is  gross  nen^igence. 

To  run  a  train  at  a  high  speed  past  another  dis- 
charging passengers  likely  to  step  directly  into  Ita 
path,  without  warning,  would  be  not  only  neglect 
of  common  care,  but  recklessness  and  gross  neglU 
genoe.  Bobostelli  v.  N.  H.  &  H.  B.  Oo.  33  Fed.  Bep. 
780. 

The  fact  that  persons  are  liable  to  be  upon  a  rail- 
road track  at  a  particular  locality  where  a  train  is- 
to  pass  when  known  to  the  managers  of  the  train,, 
imposes  a  duty  of  watchfulness  upon  them  which 
they  would  ordinarily  not  be  under.  Oaasida  v- 
Oregon  B.  A  Nav.  Oo.  14  Oreg.  6SL 
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by  reason  of  the  roles  and  regolatioDs  of  the 
company. 
WneelwrightY.Ba$UmAA.B.B.(hAWMBaa. 

If  a  person  about  to  cross  a  railroad  track 
coidd  oy  looking  see  the  train  approaching  and 
avoid  injury,  and  fails  to  do  so,  he  is  goiity  of 
contributory  negligence. 

TuOff  Y.  FitMurg  B.  R  Co.  184  Mass.  41K). 

Plaintiff  I  cannot  recoYer  if  it  appears  that 
deceased  attempted  to  cross  on  foot,  without 
looking  to  see  if  a  train  was  coming. 

Wo^ard  y.  N.  F.  X.  B.  AW,  R.  Co.  9Cent 
Rep.  898, 106  K.  T.  869;  WHgM  y.  Bo^on  A 
M,  R.  129  Mass.  440;  MehoUon  y.  Erie  R.  Co, 
41  N.  T.  642;  Baneri^T. BoiUmdW.  R  Corp. 
97  Mass.  279. 

A  Yigilant  use  of  the  ear  in  listening,  and  of 
the  eye  in  looking,  for  approaching  trains  is 
required.  Where  there  is  no  eYidence  tending 
to  show  such  care,  it  is  the  duty  of  the  court  to 
nonsuit 

CordOlY.N.T.  Cent,  d  ff.  R  R.  Co,  1611. Y. 
880-882;  Bunn  y.  Delaware^  L.  dkW.R  R.  Co. 

6  Hun,  808;  Salter  y.  Uttea  AB.  R  B.  Co.  75 
N.  Y.  278;  KeUogg  y.  N.  Y.  Cent,  d  B.  R  R. 
Co.  79  N.  T.  72,  76. 

If  plaintiff's  testator  could  have  seen  the  ap- 
proaching engine,  then  doubtless  it  would  have 
oeen  negugence  in  him  not  to  have  seen  It. 

Beiei^Y.  If.  T.  Cent.  R.  84  N.  Y.  626; 
Beeht  Y.  CortnnJ^  N.  Y.  658;  Eamrn  y.  JV:  T. 
Cent.  dB.  R.  R  Co.  18  Jones  &  8.  78;  Terrp 
Y.  Jewett,  78  N.  Y.  888. 

The  admission  of  irrelcYant  evidence  is  error 
which  cannot  be  disregarded,  unless  it  appears 
that  its  reception  could  not  prejudice  the  party 
against  whose  objection  it  was  received. 

Baird  v.  OiUett,  47  N.  Y.  186;  Andereon  v. 
Rome,  W.  d  C.  R.  R.  Co.  54  N.  Y.  884;  Baw- 
ley  v.  Batter,  9  Hun,  184. 

Evidence  of  negligence  at  other  times  was 
not  competent. 

Oahagan  v.  Boston  d  L.  R,  R.  Co.  1  Allen, 
187-189;  RobineonY.  FitchburgdW.  R.  R.  Co. 

7  Gray,  92;  CoUine  y.  Dorchester,  6  Gush.  896; 
Warner  y.  JT.  T.  CentR.  R.  Co.  44  N.  Y.  471, 
472;  Malum  v.  Ifesbit,  1  Car.  &  P.  70,  11  Eng. 
C.  L.  818;  1  Greenl.  Ev.  g§  61-58;  Cary  v. 
Botailing,  1  HiU,  811-816;  Bait.  dSueq.R.  R. 
Co.  Y.  Woodruff,  4  Md.  242-254;  McDonald  v. 
Batoy,  110  Mass.  49;  Tenneyv.  Tuttle,!  Allen, 
185. 

Mr.  Charles  B.  Wbeeler,  for  respond- 
ent: 

'  Parsons  was  killed  while  in  the  station  of  the 
defendant,  by  a  freight  train  runnlDg  through 
the  station  at  from  twenty  to  thirty  miles  an 
hour,  at  a  time  when  the  passenger  train  from 
which  Parsons  had  alighted  was  at  a  stand,  dis- 
chareing  and  receiving  passengers.  Such  an 
act  or  itself  was  culpable  and  gross  negligence. 

Terry  v.  Jeieett,  78  N.  Y.  842;  Artier  v. 
JV:  T.  y.  B.  d  B.  R.  R.  Co.  9  Cent.  Rep.  283. 
106  N.  Y.  589;  Brassdl  v  N.  Y.  Cent,  d  B.  R. 
R.  Co.  84  N.  Y.  245;  Klein  y.  Jewett,  26  N.  J. 
Ea.474. 

Parsons  had  the  right  to  assume  that  the  de- 
fendant would  expose  him  to  no  unnecessary 
d sneer,  and  that  the  defendant  would  keep  the 
station  reasonably  safe  and  free  from  all  ob- 
stticles  rendering  it  dangerous  to  life  and  Umb, 
and  observe  the  rule  of  safety  prescribed  by  the 
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courts,  eivlng  passengers  the  ri^ht  of  wa^  over 
trains  when  a  passenger  train  is  receivmg  or 
dischaiging  passengers. 

Terry  v.  Jeweti,  78  N.  Y.  844;  BrasseU  v.  N. 
Y.  Cent.  d.  B.  R.  R.  Co.  84  N.  Y.  248;  Archer 
Y.  N.  Y.  N.  B.  dB.R.RCo.9  Cent.  Rep. 
288,  106  N.  Y.  595. 

Wlien  a  railroad  company  provides  a  plat- 
form at  its  station  in  such  a  manner  as  to  in- 
vite passengers  to  walk  upon  or  over  it  while 
waiting  for  trains  or  preparing  to  leave  the  sta- 
tion, it  is  bound  to  use  due  care  towards  such 
persons  whQe  upon  the  platform. 
*  Ketfe  Y.  Boston  dA.RCo.2  New  Eng.  Rep. 
660, 142  Mass.  251. 

Hugwr,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  evidence  in  the  case  was,  on  some  points, 
conflicting;  but  the  jury  were  authorized  to 
find,  and,  upon  the  defendant's  appeal,  we  must 
presume  that  they  found,  the  facts  in  conform- 
ity with  the  plaintifTs  proof. 

By  this  it  appeared  that  the  plaintiff's  testator 
was  run  over  and  killed  at  the  Ferry  Street 
station,  at  the  City  of  Buffalo,  by  the  engine 
of  a  freight  train,  belonging  to  the  defendant, 
moving  southerly  at  the  rate  of  from  twenty  to 
thirty  miles  an  hour.  He  was  a  passenger  on 
a  train  going  northerly  from  the  Excuange 
Street  station,  Buffalo,  to  La  Salle,  and  beyond, 
and  had  traveled  three  miles  of  the  distance 
when  he  reached  the  Ferry  Street  station  where 
the  train  was  accustomed  to  stop  for  the  pur- 
pose of  taking  on  and  letting  off  passengers. 

As  the  passenger  train  reached  the  station 
house,  after  it  hwl  been  called  bv  the  brakeman 
and  while  it  was  going  slowly,  but  had  not  jet 
entirelv  stopped,  tiie  deceased  stepped  down 
from  the  second  car  upon  its  westerly  side  upon 
a  plank  walk,  or  platform,  and  proceeded  along 
by  the  side  of  the  moving  train  for  some  forty 
or  fifty  feet,  when  he  attempted  to  cross  over 
the  westerly  track.  Before  this  the  passenger 
train  had  entirely  stopped.  When  he  reached 
a  point  about  ten  feet  from  the  passenger 
train,  and  bein^  then  between  the  rails  of  the 
westerlv  track,  be  was  struck  bv  the  engine  of 
the  freight  train,  which  was  backing  down 
in  a  rapui  manner.  Tbe  whole  transaction  oc- 
curred in  front  of  the  station  house  and  within 
the  station  yard,  upon  ground  where  passen- 
gers were  accustomed  to  pass  and  repass  in 
going  from  and  coming  to  the  trains. 

The  rules  of  the  defendant  required  freight 
trains  to  approach  stations  slowly,  and  to  stop 
before  reaching  stations  at  which  a  passenger 
train  is  landing  or  receiving  passengc*^.  The 
freight  train  came  from  tbe  north,  and  .at  the 
distance  of  about  800  feet  from  the  station  was 
visible,  although  partially  concealed  from  the 
view  of  those  standing  at  the  station  by  a  curve 
in  the  road,  and  also  by  trusses  upon  a  bridge 
over  Ferry  Street  running  immediately  north 
of  the  station  grounds,  which  trains  ^oing  south 
were  obliged  to  cross  before  reachmg  the  sta- 
tion. 

The  deceased  was,  when  struck,  about  twen- 
ty feet  south  of  the  bridge.  He  was  seen  walk- 
ing quite  rapidly  to  the  north  in  the  direction 
of  tbe  approaching  train,  when  he  turned  and 
started  to  go  across  the  track,  and  as  he  saw 
the  train  attempted  to  jump  but  failed  to  pre- 
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Tent  a  colHsfon,  and  was  struck  while  In  the 
act  of  Jumping  to  avoid  it.  It  did  not  appear 
for  what  purpose  the  deceased  was  going  across 
the  westerly  track,  but  it  was  stated  that  he 
sometimes  got  off  and  communicated  with 
relatives  or  fiiends  who  lived  next  the  station 
yard  on  the  west  side  as  he  passed  up  the  road. 

As  the  deceased  walked  along  the  track  he 
was  necessarily  looking  in  the  direction  from 
which  the  freight  train  was  approaching,  but 
no  positive  proof  was  ffiven  that  he  looked 
towards  it  immediately  before  he  was  struck ; 
and  it  is  not  probable  that  he  could  have  seen 
it  if  he  had  looked  when  he  first  alighted,  or  for 
some  seconds  after.  Not  to  exceed  ten  seconds 
elapsed  between  the  time  when  he  alighted 
from  the  train  and  that  when  he  was  struck, 
and  during  that  time  the  engine  of  the  pas- 
senger train  was  exhausting  its  steam,  making 
a  loud  noise.  The  freight  train  was  running 
probablv  at  the  rate  of  forty  feet  a  second, 
and  when  the  deceased  first  alighted  was 
probably  bevond  the  line  of  bis  vision. 

We  are  of  the  opinion  that  the  case  was  in 
all  of  its  respects  one  for  the  jury.  The  point 
made  by  the  appellant,  that  there  was  a  vari- 
ance between  the  cause  of  action  proved  and 
that  laid  in  the  complaint,  is  not  well  taken. 
The  complaint  stated  all  of  the  facts  necessary 
to  maintain  the  action  and  complied  with  the 
re(]|uirements  of  the  Code  in  that  respect 
Evidence  was  given  tending  to  support  the 
allegations  of  the  complaint,  and  it  was  for  the 
jury  to  find  whether  they  had  been  proved  or 
not. 

The  contention  that  the  negligence  of  the 
defendant,  as  alleged,  consiSed'  only  of  its 
omission  to  perform  the  duty  which  it  owed 
to  the  deceased  as  a  passeuffer,  is  founded  up- 
on a  misconstruction  of  the  language  of  the 
complaint. 

We  think  it  immaterial  whether  the  de- 
ceased, when  he  alighted  from  a  passenger 
train,  ceased  to  be  a  passenger  or  not.  He 
was  certainly  neither  a  wronjD^-doer  nor  a  tres- 
passer by  bo  doing.  He  might  thereby  have 
subjected  himself  to  increased  risks  for  which 
he  would  have  no  redress  against  the  raUroad 
company ;  but  if  he  should  be  afterwards 
killed  by  the  gross  negligence  of  the  company 
without  fault  on  his  |mrt,  the  company  would 
be  liable.  This  was  the  case  stated  by  Uie 
complaint. 

The  defendant  also  claims  that  it  was  not 
negligent  in  running  its  freight  train  through 
the  station  at  a  high  rate  of  speed,  while  a 
passenger  train  was  there  engaged  in  taking 
on  and  landing  passengers.  This  claim  is 
mainly  based  upon  evidence  that  the  engineer 
in  charge  was  temporarily  disabled  from  con- 
trolling his  engine  by  an  accident  received 
from  tne  lever,  which  slipped  from  its  posi- 
tion after  being  reversed  and  struck  him  a 
violent  blow.  The  argument  is  that  the  engi- 
neer had  performed  his  whole  duty,  in  respect 
to  stopping  the  train,  by  reversing  the  lever 
and  shutting  off  steam. 

Some  evidence  was  given  for  the  defendant 
by  its  employes  that  they  were  not  cognizant 
or  any  means  of  retaining  the  lever  In  its  place 
after  being  reversed,  except  what  were  in  use 
on  this  engine.  Other  experts,  however,  gave 
evidence  tending  to  show  that  such  an  acci- 
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dent  could  not  occur  if  the  lever  was  properly 
reversed,  except  from  a  defective  appliance. 

It,  however,  requires  no  expert  to  determine 
these  facts,  for  it  is  obvious  to  the  most  ordi- 
nary oomprebension  that  a  reliance  upon  a 
lever  which  is  liable  to  be  forced  from  its 
place  by  the  natural  action  of  the  machinery  in 
a  matter  of  such  importance  is  an  act  of  the 
grossest  carelessness.  The  remedies  for  such 
a  fault  are  so  numerous  and  common  that  they 
must  be  presumed  to  be  within  the  knowledge 
of  all  intelligent  persons. 

We  think  it  an  alarming  proposition  to  as 
sert  that  a  railroad  company  is  to  be  excused 
from  the  consequences  of  running  trains  nt 
great  speed  through  stations  or  in  the  streets 
of  a  populous  city,  because  of  an  impossibility 
of  its  servants  to  control  the  powers  which 
propel  them.  If  this  lever  was  liable  to  bt 
displaced  by  the  working  ot  the  machinery,  it 
was  the  plain  duty  of  the  engineer  to  hold  it  \x, 
its  position  until  the  stoppage  of  the  train  hao 
produced  a  compliance  with  his  instructions 
and  removed  the  danger.  This  would  hav< 
required  his  attention  for  possibly  ten  seconds 
of  time.  The  negligence  of  the  company  in 
running  its  train  through  the  station  at  a  nigh 
rate  of  speed  is  recognized  by  the  rules  of  the 
company  and  is  too  obvious  to  require  dis- 
cussion. 

A  more  difilcult  question  arises  over  the 
allegation  of  contributory  negligence  on  the 
part,  of  the  deceased. 

We  do  not  think  that  a  passenger  on  a  railroad 
train  loses  his  character  as  such  by  alighting 
from  the  cars  at  a  regular  station  from  motives 
of  either  business  or  curiosity,  although  he  has 
not  yet  arrived  at  the  terminus  of  nis  jour- 
ney. 

It  cannot  properly  be  said,  we  think,  if  a 
passenger  leaves  a  train  for  the  purpose  of 
obtaining  refreshments  at  a  regular  station,  or 
transacting  business  during  its  stay  there,  but 
intending  to  return  and  continue  nis  passage, 
ceases  to  be  a  passenger  or  loses  the  right  of 
being  protectea  by  the  regulations  which  the 
company  has  provided  for  the  safety  of  per- 
sons traveling  on  its  cars  and  using  its  station 
grounds.  He  may  not  stand  upon  the  tracks 
or  go  thereon  without  using  the  care  and 
caution  required  of  prudent  persons  under  the 
circumstances  of  the  case ;  but  if  a  person  un- 
der such  drcamstances  is  injured  by  the 
omission  of  the  servants  of  the  company  to 
obey  rules  adopted  for  the  protection  of  per- 
sons in  that  situation,  we  think  it  beoomefe 
liable  for  iniuries  thus  received. 

The  rule  which  prescribes  it  to  be  the  duty 
of  persons  to  exercise  care  and  caution  in  go- 
ing upon  railroad  tracks  and  to  use  their  senses 
of  seeing  and  hearing  for  the  purpose  of  dis- 
covering and  avoiding  dangers,  is  one  fre- 
quently found  in  reported  cases,  and,  as  a 
general  rule,  is  salutary  and  just. 

But  the  duty  of  active  vigilanoe  must  be 
adapted  to  the  circumstances  of  the  case;  and 
if  the  offending  company  has  by  its  own  con- 
duct and  by  its  publisheci  regulations,  led  the 
public  to  believe  that  trains  would  not  be  run 
on  its  tracks  at  specified  times  and  places,  per- 
sons having  occasion  to  cross  them  have  the 
right  to  rely  upon  the  assurance  of  the  com- 
pany and  are  not  necessarily  guilty  of  negU- 
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fence  when  injured  by  prohibited  trains  while 
doing  so. 

The  deceased  was  Justified  in  supposing  that 
no  rapidlv  moving  train  would  come  into  the 
station  while  he  remained  in  the  Yar(\  and  was 
engaged  in  communicating  with  his  friends  on 
the  west  side.  He  had  frequently  done  so  be- 
fore and  had  been  lulled  into  a  sense  of  security 
by  the  immunity  which  he  had  before  enjoyed 
and  the  reliance  which  he  placed  upon  the 
care  exacted  of  its  servants  by  the  railroad 
company.  It  is  quite  doubtful  whether  he  was 
able  to  see  the  freight  train  until  he  approached 
near  the  place  where  he  started  to  cross  the 
westerly  track,  as  it  was  presumptively  ap- 
proaching at  the  rate  of  at  least  forty  feet  per 
second. and  the  jury  were  Justified  from  the  evi- 
dence in  flndine  that  he  had  looked  in  the  di- 
rection in  which  he  was  walking  and  did  not 
see  the  train.  That  he  did  not  bear  it  is  quite 
conceivable  as  the  exhaust  steam  of  the  pas- 
senger engine  made  considerable  noise;  and 
the  witnesses  generally  agree  that  no  one  saw 
or  heard  the  freight  engine  until  it  got  upon 
the  bridge,  and  after  tlutt  it  passed  the  station 
in  an  instant  of  time.  Having  once  looked, 
and  seeing  no  train,  he  had  a  nght  to  assume 
that  none  would  be  coming  at  such  a  rate  of 
speed  as  would  preclude  him  from  crossing  a 
single  track. 

Ii  is  probably  true  that  if  he  had  looked 
both  ways  at  the  moment  of  stepping  upon 
the  track'  he  could  have  seen  the  approaching 
train  ;  but  that  might  be  said  of  almost  every 
accident  of  a  similar  character,  and  is  a  degree 
of  vigilance  seldom  adopted  bv  anyone,  and 
would  require  the  impossible  reat  of  looking 
in  opposite  directions  at  the  same  time,  or 
anticipating  the  point  from  which  he  was  to 
be  assailed.  The  law  does  not  require  this ; 
neither  is  there  any  rule  which  will  defeat  a 
recovery  in  cases  of  this  kind  merely  because 
it  was  possible  for  an  injured  person  to  dis- 
cover an  approaching  train. 

The  law  does  not  forbid  persons  from  cross- 
ing railroad  tracks  or  impose  upon  them  ex- 
clusive responsibility  for  damages  incurred  in 
making  such  an  attempt  The  question  is, 
whether  the  iniured  party,  under  all  thechr- 
cumstances  of  the  case,  exercised  that  degree 
of  care  and  caution  which  prudent  persons  of 
ordinary  intelligence  usually  exercise  under 
like  circumstances.  This  rule  must  in  all 
cases,  except  those  marked  by  gross  and  inex- 
cusable negligence,  render  the  question  in- 
Tolved  one  of  fact  for  the  Jury. 

We  think  the  jury  could  properly  find  that 
the  deceased  did,  under  the  circumstances  of 
this  case,  exercise  such  care  and  caution  as  ex- 
empted him  from  the  imputation  of  negligence. 


!rerrp  v.  Jeteett,  78-N.  Y.  838 ;  BrameU  t. 
New  York  Cent.  <ft  iT.  ^.  A  G?.  84  N.  Y.  241 ; 
Archer  v.  KT.KK  d  H.ILB.  Oa.9  Cent. 
Rep.  288,  106  19.  Y.  589. 

The  defendant  also  claims  that  the  court  im- 
properly allowed  the  plaintiff's  counsel  to 
cross  examine  the  witness  Marsh  and  prove 
why  he  was  discharged  from  the  defendant's 
employ  some  eighteen  months  after  the  acci- 
dent in  question.  The  question  objected  to 
was  "What  was  the  occasion  of  your  going 
when  you  did  go  f' 

This  question  was  competent  on  the  ques- 
tion of  the  witness'  credibility,  and  if  compe- 
tent for  any  puipose  the  objection  to  it  was 
not  well  taken,  although  counsel  claimed  it  to 
be  admissible  on  an  erroneous  ground.  Tbo 
witness  did  not  answer  this  question  ;  and  the 
question  was  then  put,  "What  was  the  oc- 
casion of  your  leaving  the  company's  employ  V* 
This  was  not  objected  to  and  the  witness 
answered,  "I  was  coming  into  Black  Rock 
yard  with  a  coal  train  and  bad  a  collision  with 
a  switch  engine  pulling  off  the  branch  with 
another  train." 

Q.  "Did  they  discharge  you  for  It  ?^ 

A.  "Yessir.*^ 

The  defendant  then  made  its  objection  and 
took  its  exception.  The  evidence  was  then 
already  before  the  Jury  without  exception  an«.l 
Uie  defendant's  remedy  was  to  move  to  strike 
the  evidence  out    This  he  did  not  do. 

We  think,  therefore,  the  defendant  did  not 
raise  the  question  properlv  ;  but  if  we  were  of 
the  contrary  opinion  we  snould  not  be  inclined 
to  reverse  the  Judgment  upon  this  ground.  If 
the  evidence  tended  in  any  way  to  injure  the 
defendant  it  was  upon  tbe  Question  of  the 
negligence  of  the  deiendant.  This  was  estab- 
Ushea  by  evidence  beyond  dispute,  and  the 
testimony  of  this  witness  could  not  be  said  to 
have  affected  it. 

All  of  the  evidence  goes  to  show  that  the 
defendant  ran  its  train  at  a  high  rate  of  speed 
through  a  crowded  station  in  violation  of  its 
publisned  rules. 

There  was  practically  no  question  for  the 
jury  in  respect  to  the  question  of  the  defend- 
ant s  negligence. 

The  case  was  submitted  to  the  Jury  upon 
the  charge  eminently  favorable  to  the  defend- 
ant, and  we  think  it  had  no  reason  to  take  ex- 
ception to  it. 

Some  few  exceptions  were  taken  to  the  rul- 
ings of  the  trial  court  in  the  admission  of  evi- 
dence ;  but  we  think  no  errors  were  committed 
which  authorize  the  reversal  of  this  Judgment 

The  Judgment  should  therefore  becmrmed. 

All  concur,  except  Earl  and  way*  JJ,^ 
not  voting. 
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ontstde  of  the  fltate  of  Kan- 
sas, and  brings  it  into  the  State,  and  then  eoUb  chips 
to  its  members,  each  chip  representing  a  drink  or 
glass  of  beer,  and  then  famishes  a  drink  or  glass 
of  beer  for  each  chip  returned  by  a  member,  and 
the  beer  is  drank  as  a  beverage,  and  neither  the 
association,  nor  any  one  of  its  members,  has  any 
permit  to  sell  intozioating  liqnon,— A«Id,  that  the 
member  of  the  association  who  sells  these  dhips, 
and  the  member  of  the  association  who  deliveis  the 


See  also  11  L.  R.  A.  593;  20  L.  R.  A.  185;  26  L.  R.  A.  573;  30  L.  R.  A.  500; 
31  L..  R.  A.  510:  34  L.  R.  A.  04. 
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beer  on  the  return  of  the  ofalpe,  and  the  president 
of  theuBOciatlon,  who  is  present  at  the  time,  and 
knows  of  these  things,  may  toe  prosecuted,  oon- 
vjoted  and  punished  for  sellinir  IntoTkiatlng  liquor 
In  violation  of  law. 

(March  0,188QJ 

APPEAL  by  defendants,  from  a  ludgment 
of  the  District  Court  of  Shawnee  County, 
convicting  them  of  selling  intoxicating  liquors 
in  violation  of  law.    Afflrmed, 

The  caae  is  fully  stated  by  the  court. 

Mr.  Frank  Herald  for  appellants. 

Mr,  lu  B.  Kellos^flT  upon  the  brief  of 
Me$9r$,  8.  B.  Bradford*  m-Atty-Oen.,  and 
Charles  Curtis,  County  ^<^^.,forthe State: 

It  is  preposterous  to  assume  that  a  number 
of  persons  may  with  impuni^  associate  them- 
selves together  as  a  firm  or  voluntary  company, 
purchase  a  quantity  of  liquors  and  retail  them 
oat  to  the  several  members  as  they  would  to 
strangers.  Such  an  enterprise  is  unlawful,  and 
all  concerned  would  be  guilty  of  violating  the 
statute.  It  would  make  no  better  case  for 
them  to  claim  they  owned  the  liquors  as  part- 
ners. 

Bickart  v.  People,  79  III  85,  2  Am.  Grim. 
Rep.  885. 

A  person  who  acts  as  the  agent  or  employ^ 
of  a  social  club  to  keep  and  deal  out  its  liquors 
to  members  purchasing  and  presenting  tickets, 
may  be  indicted  and  punished  for  a  violation 
of  the  Prohibitory  Liquor  Law. 

State  V.  Mereer,  82  Iowa,  405;  Winter  v. 
State,  ZOAlti.  22. 

Every  person  who  aids,  assists  or  abet<t  in 
the  commission  of  an  offense,  whether  present 
or  absent,  whether  as  principal  or  proprietor, 
or  general  manager,  or  agent,  or  clerk,  or  ser- 
vant, is  liable  to  be  prosecuted  and  convicted 
and  punished  for  such  offense. 
.   SiaU  V.  Eunt,  29  Kan.  764. 

Where  the  intoxicating  liquors  are  purchased 
by  the  carload  or  otherwise,  with  the  funds  of 
an  association,  and  taken  and  kept  on  hand  in 
and  about  the  building  occupied  by  the  asso- 
ciation, for  retail  to  the  members  of  the  asso- 
ciation, each  sale  so  made  to  a  member  is  a 
sale  of  the  incorporated  association  to  one  of 
the  individual  incorporators;  and  this  would  be 
a  sale  in  contemplation  of  section  16  of  the 
Session  Laws  of  1881;  and  being  carried  on  by 
the  club,  at  a  place  other  than  a  drug  store, 
without  a  permit,  and  the  drinking  done  as  a 
beverage  and  not  as  a  medicine,  would  be  and 
is  a  violation  of  the  Prohibitory  Laws  of  Kan- 
sas. 

Martin  v.  State,  59  Ala.  84;  Marmont  v. 
State,  48  Ind.  21;  1  Am.  Grim.  Rep.  447. 

Valentine»«7'.,  delivered  the  opinion  of  the 
court: 

This  was  a  criminal  prosecution  upon  an  in- 
dictment in  the  District  Court  of  Shawnee 
County  charging  the  defendants,  William  Hor- 
acek.  Christian  States,  and  William  Weidler, 
with  selling  intoxicating  liquors  in  violation  of 
law,  and  without  having  any  permit  therefor. 

The  case  was  tried  before  the  court  without 
a  jury,  upon  an  ai^reed  statement  of  facts,  and 
the  court  found  the  defendants  guilty  as 
charged,  and  sentenced  each  to  pay  a  fine,  and 
the  coBtB  of  suit,  and  to  stand  committed  to 

8  L.  R.  A« 


the  countv  lail  until  sudi  fine  and  costs  were 
paid;  and  the  defendants  appeal  to  this  court. 

It  appears  from  the  agreea  statement  of  facts 
that  in  1876  a  society,  composed  of  German 
citizens,  and  known  as  the  '^Arions,"  was  duly 
organized  and  incorporated  principally  for  the 
purpose  of  social  enjoyment  This  society 
was  still  in  existence  at  the  time  of  the  trial  of 
this  action,  and  perhaps  it  still  exists.  It  holds 
meetings  regularly  every  evening  in  "Arion 
Hall,"  in  the  City  of  Topeka,  from  6  o'clock 
P.  M.  to  8  o'clock  P.  M.  Among  the  various 
thinfi;s  commonly  done  at  such  meetings  is  the 
drinking  of  beer,  an  intoxicating  liquor. 

At  the  time  of  the  commission  of  the  alleged 
offense,  which  was  in  May,  1887,  the  socfety 
consisted  of  about  150  members.  The  de- 
fendant Christian  States  was  a  member  of  the 
society,  and  its  president;  the  defendant  Wil- 
liam Weidler  was  a  member  and  ofl9cer  of  the 
society,  and  sold  chips  for  the  society,  repre- 
senting drinks  or  glasses  of  beer;  and  the  de- 
fendant William  Horacek  was  a  member  of  the 
society,  and  its  steward  and  bartender,  and 
drew  the  beer  which  was  drunk  at  the  society 
meetings  from  kegs,  and  distributed  it  to  the 
members  thereof  having  and  delivering  to  him 
chips. 

The  beer  used  at  these  meetings  was  at  dif- 
ferent times  purchased  at  Kansas  City,  Mo.,  at 
wholesale,  and  shipped  to  the  society  in  half- 
car  or  guarter-car  loads,  and  kept  by  the  society 
at  all  times,  and  drank  by  the  members  there- 
of as  a  beverage.  Neither  the  society  nor  any 
member  thereof  had  any  permit  to  sell  intoxl* 
eating  liquors. 

The  a^%ed  statement  of  facts  further  shows, 
among  other  things,  as  follows: 

"(7)  At  the  meetings,  when  a  member  of 
said  society  desires  a  glass  of  beer,  it  is  drawn 
from  the  keg  or  kegs  of  beer  belonging  to  the 
association,  and  drawn  b^  the  steward,  or  bar- 
tender, and  the  member  for  whom  it  is  drawn, 
and  who  gets  it,  delivers  to  the  steward,  or  bar- 
tender, a  chip,  and  when  he  treats  his  friend  he 
f'ves  a  chip  for  each  glass  of  beer  drank, 
hese  chips  are  bought  by  the  members  from 
certain  officers  of  the  association,  and  they  pay 
twenty-five  (25)  cents  for  eight  of  them,  and 
each  one  of  them  is  ^ood  for  a  glass  of  beer, 
and  nothing  else.  Cigars,  pretzels,  soda  water, 
billiard  playing,  etc.,  are  paid  for  in  cash.  The 
money  received  from  the  sale  of  these  chipA, 
upon  which  the  beer  is  obtained,  is  placed  in 
the  treasury  of  the  society,  to  help  in  the  pay- 
ment of  the  expenses  of  BsAd  society,  and  the 
steward,  or  bartender,  is  paid  by  the  month  for 
his  services.  The  steward  and  bartender  has 
charge  of  and  takes  care  of  the  rooms  of  said 
association. 

"  (8)  That  the  money  receiyed  from  the  sale 
of  chips,  upon  which  said  beer  is  delivered,  and 
the  money  paid  for  cigars,  soda  water,  etc. , 
goes  into  the  society's  treasury,  to  keep  up  is 
funds  for  payment  of  expenses,  and  procurin.^ 
refreshments,  which  expenses  are  fuel,  rents  of 
hall,  books  and  magazines,  and  newspapers, 
and  the  beer  used,  and  paying  the  steward,  or 
bartender.  And  no  other  officers  draw  any 
pay  for  their  work.  That  the  term  '  sale  cf 
chips '  means  that  the  members  pay  at  the  rate 
of  twenty-five  (25)  cents  for  eieht  (8)  ehips  to 
the  members  having  chips  for  sale,  which 
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mon^  is  paid  into  the  treasury  of  the  aocicty, 
being  a  sum  of  money  equal  to  the  cost  of  the 
beer  used  by  him,  as  near  as  practicable,  and 
the  chips  he  receives  show  that  he  is  entitled 
to  receive  a  certain  portion  of  the  beer  pur- 
chased bv  the  association,  and  the  chips  repre- 
senting tbe  actual  cost  of  the  beer,  as  near  as 
practicable;  there  being  but  little,  if  any,  gain 
or  profit  on  the  beer  drank  by  the  members, 
eadi  one  paying  for  the  chips,  as  aforesaid, 
into  the  treasury  an  amount  sufficient  to  pay 
for  beer  used  by  him.  Neither  of  the  de- 
fendants in  this  action  have  ever  received  any 
pizrt  of  the  money  paid  into  the  treasury  by 
the  witnesses  in  this  action,  nor  any  benefit  in 
any  way  therefrom,  except  the  bartender,  Wil- 
liam Horacck,  received  his  monthly  salaiy. 

"(9)  The  meetings  of  said  association  were 
and  are  conducted  in  an  orderly  manner,  and 
said  organization  was  organized  as  alleged  in 
agreement  No.  4,  and  the  beer  that  is  drank  is 
not  drank  as  a  medicine,  but  is  drank  as  a 
beverage.  The  club  has  no  permit  to  sell, 
barter  or  give  away  intoxicating  liquors,  nor 
has  either  of  the  defendants,  or  any  member 
of  said  society,  a  permit  to  sell,  barter  or  five 
away  intoxicating  liquors,  from  the  ProBate 
Judge  of  Shawnee  County*  State  of  Kansas, 
and  said  society  is  not  engaged  in  the  drug 
business. 

*'  (10)  The  chips  are  sold  only  to  members, 
and  are  paid  for  at  the  rate  of  eight  for  twenty- 
five  cents,  and  beer  can  be  hod  only  upon  the 
delivery  of  one  or  more  of  these  chips,  bought 
and  paid  for  by  the  members  of  the  associa- 
tion, from  some  officer  of  the  association, 
and  paid  for  at  the  time  said  chips  are  delivered 
to  the  purchaser.     .    .    . 

*'  (1^  .  .  .  That  each  of  the  above  deliv- 
eries 01  intoxicating  liquors  was  made  at  the 
time  and  place  as  charged  in  each  count  as  re- 
ferred tojind  the  deliverv  was  made  by  the  de- 
fendant William  Horacek,  as  such  steward,  and 
he  received  from  the  party  named  a  chip  there- 
for, which  chip  had  before  that  time  been 
bouaht  and  paid  for.  as  aforesaid,  and  bought 
of  the  defendant  William  Weidler^  and  of  the 
association  of  which  the  said  Christian  States 
was  president,  and  that  in  each  case  and  trans- 
action the  beer  was  drank  as  a  beverage;  and 
it  Is  agreed  that  the  defendant  William  Horacek 
aided  and  assisted  in  keeping  said  place  where 
beer  was  used  and  drank  as  above  set  forth,  by 
being  a  member  of  said  association,  and  being 
its  bartender,  or  steward,  and  by  being  at  the 
place  above  mentioned  every  day.  and  that  he 
receives  pay  by  the  month  for  his  work  from 
said  society;  that  the  defendants  Weidler  and 
States  aided  and  assisted  in  keeping  and  main- 
taininff  said  place  by  bein^  members  and  offi- 
cers of  said  society,  and  by  being  present  at 
all,  or  about  al),  the  meetings  of  said  associa- 
tion, and  that  neither  of  the  defendants  have  a 
permit  t6  sell  intoxicating  liquors;  nor  has  the 
said  association  a  permit  to  sell  intoxicating 
liquors." 

The  defendants  claim  that  the  foregoing 
facts  do  not  show  or  constitute  any  offense,  it 
is  claimed  that  their  association  was  organized 
prior  to  the  passage  of  the  prohibition  Act,  and 
therefore  it  could  not  have  been,  and  was  not 
in  fact,  organized  with  any  intention  of  violat- 
ing that  Act. 

8  Tj.  i\.  A.. 


It  is  claimed  that  neither  thc^soclety,  nor  any 
one  of  its  members,  ever  intended  to  violate 
any  law,  and  never  has  in  fact  violated  any  law; 
that  no  sale  of  beer,  or  any  other  intoxicatlog 
liquor,  has  ever  been  made  by  the  society,  or 
by  any  one  of  its  members,  as  such,  and  that 
the  facts  stated  in  the  agreed  statement  of  facts 
*do  not  show  that  any  such  sale  has  ever  b€«n 
made. 

It  is  claimed  that  the  society  merely  pur- 
chased beer  for  Its  members;  that  tbe  beer  be- 
longed to  its  members,  and  that  the  society 
merely  distributed  the  beer,  in  fair  shares  or 
proportions,  among  its  membera,  who  were  the 
ownere;  and  that  the  members  merely  drank 
their  own  beer. 

We  do  not  think  that  any  of  these  points  are 
well  taken.  It  makes  no  difference  that  the 
society  was  organized  prior  to  the  passage  of 
the  Irohibitory  Liquor  Law,  for  by  sucn  or- 
ganization the  societv  could  not,  ana  did  not, 
obtain  for  itself,  or  for  its  members,  any  vested 
right  to  go  on  forever  dealing  in  intoxicating 
liquors.     Stater.  MugUr,  29  Kan.  272. 

Besides,  under  the  law  that  was  in  force  prior 
to  the  paasage  of  the  Prohibition  Act,  it  was 
as  mudi  a  violation  of  law  to  sell  intoxicating 
liquora  without  a  permit, then  caUed  a  'license,^ 
as  it  is  now  to  sell  intoxicating  liquors  without  a 
permit.  It  must  also  be  presumed  that  the  socie- 
tv and  its  members  intended  to  do  Just  what  they 
did  in  fact  do,  and  if  their  acts  constitute  any  of- 
fense it  must  be  presumed  in  law  that  they  in- 
tended to  commit  Just  each  an  offense.  From 
the  facts  stated  it  must,  on  the  other  hand,  be 
held  that  the  societv  obtained  its  beer  lawfully, 
and,  if  so,  then  nothing  but  a  sale  of  the  beer,  or 
a  keeping  of  the  same  for  sale,  would  constitute 
any  offense.  The  gratuitous  distribution  of 
the  beer  among  its  members,  or  the  giving  of  it 
awav  to  any  person,  or  the  using  oz  it  for  any 
lawful  purpose,  would  not  constitute  an  offense. 
State  V.  Barrett,  27  Ean.  219;  State  V.  Standieh, 
87  Ean.  648. ' 

But  to  sell  the  beer  in  any  manner,  directly 
or  indirectly,  would,  under  the  other  facts  of 
this  case,  constitute  an  offense,  and  the  dispo- 
sition of  it  to  membera  in  the  manner  in  which 
it  was  disposed  of  in  the  present  case  would, 
we  think,  constitute  a  sale. 

The  case  of  State  v.  Nkkermn,  80  Ean.  545, 
tends  to  support  these  views.  See  also  the 
following  cases:  Marmont  v.  State,  48  Ind.  21, 
1  Am.  Cr.  Rep.  447;  Martina,  State,  69  Ala.  84; 
RickaH  V.  Aople,  79  111.  86,  2  Am.  Cr.  Rep. 
885;  State  v.  Mereer,  82  Iowa,  405. 

The  beer  was  not  distributed  to  or  among  the 
members  in  equal  shares,  nor  was  it  in  fact  dis- 
tributed to  them  at  all  except  as  they  purchased 
it.  Under  their  rules  some  of  the  membeis 
might  get  all  the  beer,  and  the  othere  none. 
Those  purchasing  the  chips  would  get  beer, 
while  tbe  othen  would  not  get  any.  The  sale 
of  tbe  chips  was  really  a  sale  of  the  beer,  as 
the  chips  represented  the  beer  and  nothing  else. 

The  aefendant  Weidler  sold  chips,  and  tbe 
defendant  Horacek  received  them  back,  and 
delivered  the  bc^r;  hence  these  two  defendants 
were  directly  and  certainly  guilty. 

The  defendant  States,  however,  did  not  sell 
any  chips,  nor  deliver  any  beer;  nor  did  he 
directly  participate  in  these  sales.  He,  however, 
was  in  law  equally  as  guilty  as  the  others.  The 

44 


000 


ELAiraAS  Supresib  Couht. 


Afr*, 


anodatlon  ownA  the  beer,  and  through  itsl^ 
offloeiB  and  agents,  and  in  violation  of  Uiw,  sold 
and  delivered  the  same  to  its  members,  and  this 
selling  and  delivering  of  the  beer  was  a  part  of 
its  business.  States  was  the  president  of  the 
association;  knew  what  its  business  was,  what 
it  was  organized  for,  and  what  it  was  doing. 
He  was  also  present  at  its  meetings,  when  all 
these  sales  took  place,  and  had  actual  knowl- 
edge thereof,  and  was  therefore  as  much  re- 
sponsible for  what  took  place  as  were  any  of  the 
others. 

In  the  case  of  &ate  v.  Hunt,  29  Kan.  704, 
705,  the  following  language  is  used:  *' Every 
person  who  aids,  assists  or  abets  in  the 
commission  of  an  offense,  whether  present  or 
absent,  whether  as  principal  or  proprietor,  or 

rneral  manager,  or  agent,  or  clerk,  or  servant, 
liable  to  be  prosecuted  and  convicted  and 
punished  for  such  offense."  See  also  section 
115  of  the  Criminal  Code,  which  reads  as  fol- 
lows: 

"  Section  115.  Any  person  who  counsels,  aids, 
or  abets  in  the  commission  of  any  offense,  may 
be  charged,  tried,  and  convicted  in  the  same 
manner  as  if  he  were  a  principal." 

See  also  section  10  of  the  Prohibition  Act, 
which  reads  as  follows: 

**  Section  10.  Every  person  who  shall,  di- 
rectly or  indirectly,  keep  or  maintain,  by  him- 
self, or  by  associating  or  combining  with  oth- 
ers, or  wlio  shall  in  any  manner  aid,  assist,  or 
abet  in  keepine  or  maintaining  any  dub-room 
or  other  place  in  which  any  intoxicating  liquor 
is  received  or  kept  for  the  purpose  of  use,  gift, 
barter  or  sale  as  a  beverage,  or  for  distribution 
or  division  among  the  members  of  any  club  or 
association,  bv  any  means  whatever,  and  every 
person  who  shall  use,  barter,  sell  or  give  away, 
or  assist  or  abet  another  in  bartering,  selling  or 
giving  away,  any  intoxicating  liquors  so  re- 
ceived or  kept,  shaU  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall 
be  punished  by  a  line  of  not  less  than  $100,  nor 
more  than  $500,  or  by  imprisonment  in  the 
county  Jail  not  less  than  thirty  days,  nor  more 
than  six  months." 

We  think  the  business  carried  on  by  this  asso- 
ciation, so  far  as  it  related  to  the  disposition 
and  distribution  of  beer,  was  illegal,  and  that 
all  the  defendants  in  this  case  participated  in 
carrying  on  such  illegal  business,  and  that  this, 
under  the  statutes  and  the  authorities,  renders 
them  all  guilty  of  ti^e  offense  charged. 

The  judgment  of  the  Court  below  will  therffore 
be  afflrmed;  all  the  Justices  concurring. 


Thomas  M.  BUKTINQ,  Plff.  %n  Err., 

V. 

Michael  0.  SPEAKS  etoL 

( Kan. ) 

^L  In  »  devioe  to  »  wifb  for  life*  wiihre- 
•Head  notes  by  Szxpbon,  a 


maiader  to  the  legal  heirs  of  tho  testator,  to  ereate 
a  oontingent  remainder  the  Intent  so  to  do  must  he 
expressed  in  wordsso  plain  that  there  is  no  room 
for  construotion. 

2.  No  remainder  wUlbe  eonstmed  to  be 
eolitiiigfent  which  may,  consistently  with  the 
words  used  and  the  intention  expressed,  be  deemed 
vested. 

8.  In  a  devise  b^  B.»  a  life  estate  was  given 
to  his  wife  in  all  his  property,  real  and  personal, 
^  to  have  and  to  hold  them,  together  with  all  rigrhta 
and  privileges  thereto  belonging,  during  her  life- 
time, and  then  they  are  to  descend  to  my  legal 
heirs;"  and  at  the  death  of  B.  he  left  surviving  him 
two  married  sons,  one  of  whom  had  not  been  heard 
from  for  more  than  three  years.  The  life  tenant 
had  possession  of  all  the  property  for  more  than 
Biz  years,  and  then  she  and  the  son  tiiat  remained 
at  home  conveyed  their  interest  in  the  real  prop- 
erty to  the  grantors  of  the  defendants  in  error, 
who  have  had  exclusive  possession  for  twenty 
years  before  the  commencement  of  this  action;  the 
absent  son  never  having  been  heard  from.  Held, 
that  the  heirs  took  a  vested  remainder  in  fee  at  the 
death  of  the  testator;  and  in  an  action  by  a  grand- 
son of  the  testator  to  recover  the  possession  of  the 
real  property  so  devised,  as  the  sole  survivinir  heir 
of  the  testator,  he  could  not  recover,  as  the  inter* 
est  of  his  father  passed  by  the  conveyance  he  made 
in  his  lifetime  to  the  grantors  of  the  defendants  in 
error. 

(Aprils,  1889 J 

ERROR  to  the  District  Ck>urt  of  Doniphan 
County,  to  review  a  Judgment  in  favor  of 
defendants  in  an  action  of  ejectment.  Af- 
firmed, 

(Commissioner's  opinion.) 

The  facts  are  fully  stated  in  the  opinion  of 
the  commissioner. 

Meesre.  Joseph  Rea»  David  Rea  and 
Franklin  Babeoek  for  plaintiff  in  error. 

Mr,  Albert  Terry f  for  defendants  in  error: 

All  estates  are  to  be  holden  as  vested  except 
in  the  devise  of  which  a  condition  precedent 
to  the  vesting  is  clearly  expressed  where  the 
court  cannot  treat  them  as  vested  except  by  de> 
ciding  in  direct  opposition  to  the  wilL 

DumOd  V.  Duffield,!  Dow  A  Q.  811. 

A  devise  to  one  when  he  shall  arrive  at  a 
given  age,  with  the  intermediate  estate  devised 
to  another,  vests  immediately  on  the  death  of 
the  testator,  and  is  not  defeated  by  death  of  the 
devisee  before  the  specified  age.  It  is  a  vested 
remainder.  The  words  of  perpetuity  impart- 
ing contingency  are  not  regarded  as  a  condi- 
tion precedent  or  as  postponing  the  period  of 
vesting,  but  as  spedfving  the  time  when  tho 
remainderman  is  to  take  possession. 

Linton  v.  Layeock,  88  Ohio  St.  184;  Ite 
Gertie,  84  Minn.  178;  AutiHii,  ▼.  Bruial,  4^ 
Conn.  120;  Lawrence  y,  McArter,  10  Ohio,  41. 

The  words  *'  upon '  the  decease  of  mv  said 
wife,  I  give  and  l^queath,"  and  words  of  sim- 
ilar import,  rdate  to  the  time  of  taking  effect 
in  possession,  and  not  to  time  of  taking  effect 
in  interest. 


KOTX.— JZrStoteSii  eoniinaeni  and  vetted  remaindere, 
A  remainder  Is  defined  by  Lord  Coke,  1  Inst  148 
0,  to  be  *Hi  remnant  of  an  estate  in  lands  or  tene- 
ments, expectant  on  a  particular  estate,"  created 
together  with  the  same  at  one  time.  1  Feame, 
Bem.  Zm 
A  contingent  remainder  is  a  remainder  limited  so 

8  L.  K.  A. 


SB  to  depend  on  an  event  or  condition  which  may 
never  happen  or  be  performed,  or  which  may  not 
happen  or  be  performed  till  after  the  determino* 
tion  of  the  preceding  estate.  An  estate  is  contin- 
gent,  when  a  right  of  enjoyment  is  to  aoorueon  an 
event  which  is  dubious  and  uncertain.  An  estate 
is  vested  when  there  Is  an  immediate  fixed  right  off 


See  also  18  L.  R.  A.  381 ;  22  L.  R«  A.  598. 
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Throop  Y.  WiUiams,  5  Ck>nn.  08;  Fay  ▼.  Hog- 
en,  2  Gray,  175;  Barrison  y.  Foreman,  5  Yes. 
Jr.  209;  Auitin  y.  Bristol,  iupra. 

The  words  "  to  be  equally  diYided  "  relate  to 
the  quality  of  the  estate,  and  not  to  the  limit- 
ing of  an  estate. 

Jackmm  v.  Luquereji  Cow.  221;  2  HUliard, 
Ab.  286;  Foiter  ▼.  Wiek,  17  Ohio,  250.  See 
also  Boome  y.  PhiUip%,  24  N.  Y.  468;  Lawrence 
Y.  MeArter,  10  Ohio,  88;  Jtffert  y.  Lampeon, 
10  Ohio  St  102',M%Uer  y.  J^an«,  19  N.  Y. 
884;  Burleigh  y.  CZ^u^A,  52  N.  H.  267;  Green  y. 
^«w«,  97  HI.  118. 

Where  a  testator  devises  real  estate  simply 
to  his  heirs,  the  devise  will  apply  to  the  person 
or  persons  who  answer  this  aescription  at  his 
death. 

2  Jannan,  Wills,  p.  2. 

Nancy  Bunting,  on  the  death  of  her  husband, 
became  seised  of  an  undivided  half  of  the  said 
lands,  which  she  could  defeat  by  an  election 
under  the  will.  Jacob  L.  took  an  undivided 
half,  which  would  be  defeated  in  part  by  the 
return  of  the  other  brother.  The  quitclaim 
deeds  of  the  widow  and  only  heir,  Jacob  L., 
conveyed  the  full  title  to  the  land  to  de- 
fendant's grantor. 

In  the  absence  of  proof  of  election  by  the 
widow  to  take  under  the  will,  the  law  pre- 
sumes the  widow  to  have  elected  to  take  under 
the  statute  that  gives  her  one  half  of  the 
lands. 

Barrv  v.  Barry,  15  Ean.  587;  James  y.  Bun- 
skm,  88  Kan.  289;  BiU  v.  BiU,  81  Ean.  248. 

Where  a  devise  directs  the  distribution  of 
the  estate  in  like  manner  as  the  statute,  the 
will  is  void  as  a  bequest,  and  the  heirs  take,  not 
as  purchasers,  but  by  descent,  which  is  the  bet" 
ter  title. 

Lord  Y.  Bourne,  68  Maine,  868;  Parsons  v. 
Window,  6  Mass.  178;  Whitney  v.  Whitney,  14 
Mass.  90;  Ellis  y.  Page,  7  Cush.  161;  Sears  v. 
Bussell,  8  Gray,  98;  Sedgwick  v.  Minol,  6  Al- 
len, 171. 

Simpson*  0,,  delivered  the  following  opin- 
ion: , 

This  action  was  commenced  by  the  plaintiff 
in  error  in  the  District  Court  of  Doniphan 
County  on  the  9th  day  of  February,  1886.  It 
is  an  action  in  ejectment  to  recover  the  posses- 
sion of  eighty  acres  ,of  land,  and  to  recover 
rents  and  profits. 

The  plaintiff  below  and  plaintiff  in  error  Is  a 

frondson  of  one  Michael  Bunting,  who  by  will 
evised  his  estate,  real  and  personal,  to  his  wife 


durine  her  lifetime,  and  then  to  descend  to  his 
legal  heirs.  The  father  of  the  plaintiff  in  error 
died  before  the  death  of  the  grandmother,  and 
at  her  death  he  claimed  the  estate  as  sole  surviv- 
ing heir.  The  defendants  in  error  claim  the 
reuty  by  virtue  of  conveyances  from  the  grand- 
mother and  father  of  the  plaintiff  in  error  exe- 
cuted in  their  lifetime. 

The  defendants  in  error  have  had  the  posses- 
sion and  use  of  the  real  property  since  the  exe- 
cution of  these  conveyances,  in  Octob^,  1868. 
The  answer  is  a  general  denial,  and  a  plea  of 
the  Statutes  of  Limitations.  There  was  a  trial 
to  the  court  at  the  October  Term,  1886.  All 
the  material  facts  are  stated  in  the  special  find- 
ings of  fact  made  by  the  court  on  the  trial. 
Thev  are  as  follows: 

'  '1.  That  Michael  Bunting  died  in  said  county 
and  State,  Januarv  9, 1862,  seised  in  fee  simple 
of  the  following  described  land,  to  wit:  North 
half  of  northeast  quarter  of  section  9,  township 
8,  range  20;  being  the  land  in  controversy. 

"2.  That  at  his  death  he  resided  with  his 
family  upon  said  land. 

"8.  Michael  Bunting  at  his  death  left  surviv- 
ing him  his  widow,  Nancy  Bunting,  and  his 
son,  Jacob  L.  Bunting,  who  was  the  only  child 
of  said  Michael  Buntmg  known  to  be  living  at 
his  death. 

"4.  Michael  Bunting  had  one  other  child, 
Daniel  Bunting,  bom  to  him  in  his  lifetime, 
but  said  son  Daniel  Bunting  left  Elwood,  Kan., 
with  his  wife,  in  1857  or  1858,  goinff  off  in  a 
flat-boat  on  the  Missouri  River,  and  himself 
and  wife  were  never  heard  from  thereafter,  and 
he  left  no  children,  and  so  fiur  as  the  evidence 
shows  none  were  bom  to  him. 

"6.  Nancy  Bunting,  widow  of  Michael  Bunt- 
h)g,  died  April  27,  lb85. 

^'6.  Jacob  L.  Bunting  died  March  5, 1870, 
his  widow,  Sarah  E.  Bunting,  and  his  only 
child,  Thomas  M.  Bunting,  the  plaintiff  in  the 
case,  surviving  him. 

"7.  Sarah  E.  Bunting,  widow  of  Jacob  L. 
Bunting,  after  her  husband's  death  married 
Isaac  Erickson,  and  said  Erickson  and  one 
child  by  said  marriage  are  now  living. 

"8.  Sarah  E.  Erickson,  former  wife  of  Jacob 
L.  Bunting,  died  January  26,  1880. 

"9.  Michael  Bunting  made  a  will  on  the  5th 
day  of  October,  1861,  which  was  thereafter 
admitted  to  probate,  and  recorded  in  the  of3ce 
of  the  Probate  Court  of  Doniphan  County, 
Ean.,  and  letters  testamentary  with  a  copy  or 
the  will  and  certificate  thereof  issued  to  Hugh 
Robertson,  executor  therein,  on  March  5, 1862. 


present  or  future  enjoyment.  In  doubtful  oases, 
an  interest  shall,  if  it  poflsibly  can  ooosiBtently  with 
other  rules  of  law,  be  construed  to  be  vested  in  the 
first  instance,  rather  than  contingent:  but,  if  it 
cannot  be  construed  as  vested  in  the  first  instance, 
at  least  it  shall  be  construed  to  become  vested  as 
early  as  possible.   2  Feame,  Bern.  p.  78. 

A  remainder  is  vested  in  any  case  in  which  the 
particular  estate  can  only  be  determined  by  the 
death  of  the  tenant  for  life,— that  is  when  nothing 
can  prevent  such  remainder  from  vestingrin  poe- 
sesBlon  but  the  death  of  the  remainderman  before 
the  termination  of  the  life  estate.  Hawley  v. 
James,  16  Wend.  187;  Moore  v.  littel,  41 N.  Y.  75^ 

It  is  the  present  capacity  of  the  individual  to  take 
the  remainder  in  possession,  if  the  particular  estate 
should  immediately  determine,   which  vests  the 
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remainder  in  interest,  and  not  the  absolute  cer- 
tainty that  such  remainder  will  ever.  In  f aOt,  bo- 
come  vested  in  possession  in  him.  Lawrence  v. 
Dayard,  7  Paige,  75;  Moore  v.  Littel,  41 N.  Y.  82. 

Where  there  is  a  mixed  trust  of  rml  and  personal 
estate.  It  frequently  becomes  necessary  for  the 
court  to  settle  questions  as  to  the  validity  and  effect 
of  contingent  limitations,  in  a  will,  to  persons  who 
are  not  inesae^  in  order  to  make  a  final  decree  in 
the  suit,  and  to  give  the  proper  instructions  and  di- 
rections to  the  executors  and  trustees  in  relation 
to  the  execution  of  their  trust.  Bowers  v.  Smith, 
10  Paige,  200;  Hone  v.  Van  Sohaick,  7  Paige,  221. 
See  note  to  Bishop  v.  McClelland.  1 L.  R.  A.  6B2. 

On  devise  to  wife  during  widowhood,  see  llyeis 
v.Adler,lL.B.A.482. 
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'40.  The  said  will  and  letters  testamentary 
are  Id  words  and  figures  as  follows,  to  wit: 

The  TerritoiT  of  Kansas,  ) 

County  of  Doniphan,      j 

To  all  persons  to  whom  these  presents  shall 
come,  greeting:  Enow  ve  that  the  last  will  and 
testament  of  Michael  Bunting,  deceased,  hath 
in  due  form  of  law  been  exhibited,  proven,  and 
recorded  in  the  office  of  the  Judge  of  the  Pro- 
haXe  Court  for  Doniphan  County,  a  copy  of 
which  IB  hereunto  annexed;  and  inasmuch  as  it 
appears  that  Hugh  Robertson  has  been  appoint- 
ed executor  in  and  by  the  last  will  and  testa- 
ment to  execute  the  same,  and  to  the  end  that 
the  property  of  the  testator  may  be  preserved 
for  those  who  shall  appear  to  have  a  le^l  right 
or  interest  therein,  and  that  the  said  last  will 
may  be  executed  according  to  the  request  of 
the  testator,  we  do  hereby  authorize  him,  the 
said  Hugh  Robertson,  as  such  executor,  to  col- 
lect and  secure  all  and  singular  (he  goods,  chat- 
tels, rights,  and  credits  which  were  of  the  said 
Michael  Bunting  at  the  time  of  his  death,  in 
whosesoever  hands  or  possession  the  same  mav 
be  found,  and  to  perform  and  fulfill  all  sucn 
duties  as  may  be  enjoined  upon  him  by  said 
will,  so  far  as  there  shall  be  property,  and  in 
general  to  do  and  perform  all  other  acts  which 
are  now  or  hereafter  may  be  reouired  of  him 
bv  law.  In  testimony  whereof  I,  James  B. 
Maynard,  Judge  of  the  Probate  Court  in  and 
for  said  County  of  Doniphan,  have  hereunto 
signed  my  name  and  affixed  the  seal  of  said 
court  this  5th  day  of  March,  A.  D.  1862. 

James  B.  Maynard, 

Judge  of  Probate. 

'The  Last  Will  and  Testament  of  Michael 
Bunting,  of  the  County  of  Doniphan  and  State 
of  Kansas. 

'I,  Michael  Bunting,  considering  the  uncer- 
tainty of  this  mortal  life,  and  being  of  sound 
mind  and  memorv,  do  make  and  publish  this, 
my  last  will  ana  testament,  in  manner  and 
form  following,  that  is  to  say:  First,  I  give 
and  bequeath  to  iny  son  Jacob  Bunting  the  sum 
of  $10.  Second,  I  will  and  bequeath  to  my  be- 
loved wife,  Nancy  Buntine,  after  all  my  Just 
debts  and  liabilities  are  paia,  all  the  rest  of  my 
estate,  real  and  personal,  to  have  and  to  hold 
them,  together  with  all  rights  and  privileges 
thereto  belonging,  during  her  lifetime,  and 
then  they  are  to  descena  to  my  legal  heirs. 
ITiird,  I  do  hereby  appoint  Hugh  ^bertson, 
of  the  county  and  State  aforesaid,  executor  of 
this,  my  last  will  and  testament,  hereby  revok- 
ing all  former  wills  by  me  made.  In  witness 
whereof  I  have  set  my  hand  and  seal  the  5th 
day  of  October,  in  the  year  of  our  Lord  1861. 
[Signed]  Michael  Bunting. 

Attest:  Hugh  Robertson,  James  Matterson 
Warley,  Mary  Jane  Warley. 

I,  James  B.  Maynard,  Judge  of  the  Probate 
Court  within  and  for  Doniphan  County,  State 
aforesaid,  do  certify  the  above  and  foreio^oing 
to  be  a  true  copy  of  the  will  of  Michael  Bunt- 
ing, deceased,  placed  on  file  in  my  office.  Wit- 
ness my  hand  and  seal  of  court  affixed  at 
office  in  Troy  this  5th  day  of  March,  A.  D. 
6182.  James  B.  Maynard, 

Judge  of  Probate. 
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Hugh  Robertson  thereafter  acted  as  executor 
of  said  estate. 

"11.  On  Auffust  18,  1868,  Nancy  Bunting 
executed  a  quitclaim  deed  of  said  above-de- 
scribed land  to  John  D.  Paden,  which  deed 
was  on  the  same  day  filed  for  record  and  re- 
corded in  the  office  of  the  Register  of  Deeds  of 
Doniphan  County. 

"ll  On  August  18, 1868,  Jacob  L.  Bunting 
and  Sarah  E.  Bunting,  his  wife,  also  executeu 
a  quitclaim  deed  of  said  land  to  John  D.  Pa- 
den,which  deed  was  dulv  filed  for  record  and  re- 
corded in  the  office  of  the  Register  of  Deeds  of 
Doniphan  County,  Kan.,  August  21,  1868. 

"18.  In  both  of  said  deeds  last  described  the 
conveyance  is  of  the  whole  of  said  lands  de- 
scribea  in  finding  No.  1. 

"14  On  October  27, 1868,  John  D.  Paden 
and  wife  conveyed  said  land  to  Michael  C. 
Speaks,  the  defendant,  who  has  ever  since  been 
in  possession  thereof.  Said  deed  was  filed  for 
record  and  recorded  in  the  office  of  the  Regis- 
ter of  Deeds  for  Doniphan  County  on  October 
27, 1868,  the  consideration  thereof  behag  $500. 

"16.  It  does  not  appear  from  the  evidence 
that  Nancy  Bunting,  widow  of  Michael  Bunt- 
ing, ever  elected  to  take  under  the  will. 

"16.  The  rental  value  of  the  premises  in  dis- 
pute is  the  sum  of  $2  per  acre  for  forty-five 
acres  of  cultivated  land,  to  be  calculated  from 
and  after  the  25th  day  of  April,  1885. 

Oondusiom  of  Lato, 
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1.  That  Thomas  M.  Bunting,  the  plaintiff, 
has  no  interest  in  the  land  in  controversy,  and 
the  defendants  Michael  C.  Speaks  and  Ellen 
Speaks  are  entitled  to  a  Judgment  for  costs." 

It  is  claimed  bv  the  plaintiff  in  error  that  the 
will  of  Michael  Bunting  created  a  life  estate  in 
favor  of  his  wife,  Nancy  Bunting,  and  a  con- 
tingent remauider  in  favor  of  his  heirs.  About 
the  creation  of  the  life  estate  there  was  not, 
nor  can  there  be,  any  controversy.  The  con- 
trolling question  is  whether  the  remainder  is  a 
vested  or  a  contingent  one. 

We  have  given  this  question  very  earnest 
consideration,  because  it  is  an  open  one  in  this 
court,  and  the  decision  of  it  establishes,  to  a 
certain  extent,  a  rule  of  property  not  hereto- 
fore determined  in  this  State. 

Blackstone  defines  an  "estate  in  remainder" 
to  be  "an  estate  limited  to  take  effect  and  be 
enjoyed  after  another  estate  is  determined." 
To  create  an  estate  in  remainder,  the  owner  of 
the  fee  must  first  carve  out  of  the  fee  an  estate 
for  life  or  for  years,  as  a  supporting  or  preced- 
ent estate  to  the  estate  in  remainder.  This  is 
called  the  particular  estate,  for  the  reason  that 
it  is  only  a  small  part  or  particle  of  the  inherit- 
ance. The  necessity  for  the  creation  of  the 
particular  estate  arises  from  the  fa<^  that  "re- 
mainder" is  a  relative  expression,  and  implies 
that  some  portion  of  the  estate  is  previously  dis- 
posed of;  for  where  the  whole  is  granted  there 
cannot  possibly  exist  a  remainder.  The  j^artic- 
ular  estate  for  life  and  the  remainder  m  fee 
are  only  parts  of  one  and  the  same  estate,  upon 
a  principle  grounded  in  mathematical  truth, 
that  all  the  parts  are  no  more  than  equal  to  the 
whole. 

This  particular  estate  and  the  estate  In  re- 
mainder must  be  created  at  the  same  time,  and 
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by  the  same  cod  vcyancc;  for  as  the  estate  in  re- 
mainder must  Lave  a  particular  estate  to  sup- 
port it,  and  as  tlie  particular  estate  and  the 
remainder  constitute  the  whole  estate,  it  follows 
that  the  remainder  must  commence  or  must 
pass  out  of  the  grantor  at  the  time  of  the  cre- 
ation of  the  particulair  estate,  and  must  vest  in 
the  remainderman  during  the  continuance  of 
the  particular  estate. 

Bemainders  are  either  vested  or  contingent. 
^  Vested  remainders,  whereby  the  estate  passes 
by  the  conveyance,  but  the  possession  and  en- 
joyment are  postponed  until  the  particular 
estate  is  determined,  are  where  the  estate  is 
invariably  fixed  to  remain  to  certain  deter- 
minate persons.  As,  if  A  be  a  tenant  for  twen- 
ty years,  remainder  to  B  in  fee.  here  B's  is  a 
vested  remainder,  which  nothing  can  defeat  or 
set  aside.  The  particular  estate  is  sure  to  be 
spent  at  the  expiration  of  twenty  years.  The 
event  upon  .which  the  remainder  to  B  is  limited 
ha  vine  occurred,  the  use,  possession  and  enjoy- 
ment bv  B  commences  bv  reason  of  his  title  m 
fee,  and  the  termination  or  the  particular  estate, 
and  at  its  determination  there  is  no  doubt  about 
B's  right  to  the  possession. 

Contingent  remainders  are  where  the  estate 
In  remainder  is  limited  to  take  efifect  either  to 
a  dubious  or  uncertain  person,  or  upon  a  dubi- 
ous and  uncertain  event;  so  that  the  particular 
estate  may  be  determined,  and  the  remainder 
never  take  effect.  As.  if  A  be  a  tenant  for  life, 
with  remainder  to  B's  eldest  son,  then  unborn, 
it  is  uncertain  whether  he  will  have  a  son  or  not 
If  A  dies  before  a  son  is  bom  to  B.  there  is  no 
person  in  esse  to  take  the  estate,  and  the  re- 
mainder is  absolutely  gone.  If  B  has  a  son 
bom  before  A's  death,  the  instant  the  son  is 
bom  the  remainder  is  no  longer  contingent, 
but  vests  in  the  son. 

These  definitions  and  examples  are  extracted 
from  Blackstone.  Kent,  Washburn  on  Real 
Property,  Williams  on  Real  Proper t v.  and  other 
text  writers,  who  have  "raked  in  the  ashes  of 
the  antiquated  cases:"  critically  sifted,  ably 
digested,  and  reduced  them  to  an  expression 
easily  understood  and  most  generally  adopted. 
It  is  the  present  capacity  of  taking  effect  in  pos- 
session, if  the  possession  should  become  vacant 
before  the  estate  limited  in  remainder  deter- 
mines, that  distinguishes  a  vested  from  a  con- 
tingent remainder.  This  is  the  test  by  which 
the  two  estates  must  be  distinguished,  as  laid 
down  in  Kent,  as  announced  in  Feame.  and  as 
approved  bjr  the  great  weight  of  modem  au- 
thority in  this  country.  Now,  this  line  of  dis- 
tinction between  vested  and  contingent  remain- 
ders is  nicely  drawn,  and  difficult  to  trace,  and 
has  always  been  warped  by  the  struggles  of  the 
courts  for  a  construction  which  tends  to  sup 
port  the  remaindei*  by  giving  it  a  vested  char- 
acter, and  to  guard  it  against  effort  to  defeat  it 
by  the  particvuar  tenant. 

Our  task  is  not  only  to  so  construe  this  last 
testament  as  will  give  effect  to  the  intentions  of 
the  testator ;  but  as  the  constmction  we  do 
adopt  will,  to  some  extent,  be  relied  upon  as  a 
mle  of  property  in  this  State,  we  must  make 
this  line  of  distinction  between  these  two  classes 
of  remainders  as  easy  of  comprehension,  and 
as  just  and  equitable  in  its  operations,  as  we 
are  capable  of.  To  give  as  clear  an  idea  as  pos- 
tible  of  this  distinction,  we  venture  to  express 

^  L.  R.  A. 


it  in  different  language,  and  produce  a  few  ex- 
amples, tending,  as  we  trust,  to  illustrate  its 
operation  when  applied  to  cases  of  this  diarac- 
ter. 

If  it  is  clear  that  certaui  persons,  then  living, 
have  a  right  to  take  possession  of  the  property 
at  the  determination  of  the  life  estate,  or  at  any 
time  when  it  becomes  vacant,  then  the  remain- 
der 18  a  vested  one.  As,  if  A  b^  will  devised 
his  real  property  to  B.  his  wife,  n)r  and  during 
her  natural  life,  and  at  her  death  to  his  legal 
heirs,  and  at  the  death  of  A  he  had  two  sons 
surviving  him,  and  these  two  sons  were  living 
at  the  time  of  the  death  of  B,  here  are  two 
certain,  determinate  persons  to  take  possession. 
In  this  example  both  the  contingency  upon 
which  the  possession  depended,  and  the  persons 
who  had  the  capacity  to  make  the  will  effectual 
by  their  right  of  possession,  were  fixed,  definite 
and  certain. 

In  the  case  of  8mm  v.  West,  103  BL  882, 
there  is  a  very  lucid  statement  of  the  charac- 
teristics of  a  vested  remainder.  The  court  says: 

*'When  a  conveyance  of  the  particular  estate 
is  made  to  support  a  remainder,  the  tenant  for 
the  particular  estate  takes  it,  and  if  the  remain- 
derman is  in  beine  he  takes  the  fee.  In  such 
a  case  the  remainder  is  not  contingent  as  to  its 
becoming  a  vested  remainder,  because  the  title 
vests  in  the  remainderman  on  the  delivery  of 
the  deed.  The  title  thus  vested  becomes  an  es- 
tate of  inheritance,  and,  in  case  the  remainder- 
man dies  before  the  particular  estate  is  expend- 
ed, the  title  passes  to  his  heirs,  unless  the  deed 
otherwise  directs." 

In  Blanehard  v.  Blanchard,  1  Allen,  227,  it  is 
said: 

"Where  a  remainder  is  so  limited  as  to  take 
effect  in  possession,  if  ever,  immediately  upon 
the  determination  of  a  particular  estate,  which 
estate  is  to  determine  by  an  event  which  must 
unavoidably  happen  by  the  efilux  of  time,  the 
remainder  vests  in  interest  as  soon  as  the  re- 
mainderman is  in  esse  and  ascertained;  provid- 
ed nothing  but  his  own  death  before  the  deter- 
mination of  the  particular  estate  will  prevent 
such  remainder  from  vesting  in  possession. 
Yet,  if  the  estate  is  limited  over  to  another  in 
the  event  of  the  death  of  the  first  remainder- 
man, before  the  determination  of  the  particu- 
lar estate,  his  vested  estate  will  be  subject  to  be 
devested  by  that  event;  and  the  interest  of  the 
substituted  remainderman,  which  was  before 
either  an  executory  devise  or  a  contingent  re- 
mainder, will,  if  he  is  in  esse  and  ascertained, 
be  immediately  converted  into  a  vested  remain- 
der." 

This  case  Is  a  very  fair  illustration  of  the  dif- 
ference between  a  contingent  and  a  vested  re- 
mainder. The  case  was  thus  (usinjgr  the  names 
of  persons  in  this  controversy):  Michael  Bunt- 
ing devised  all  his  property,  real  and  persona),, 
to  his  wife,  Nancy,  during  her  natural  life, 
with  remainder  to  his  son  Jacob,  and.  in  case 
Jacob  should  die  before  Nancy,  the  remainder 
to  his  son  Daniel.  At  the  death  of  the  testator, 
Michael  Bunting.  Nancy.  Jacob  and  Daniel  all 
being  alive,  Nancy  took  an  estate  for  life,  Jacob 
took  a  vested  remainder,  and  Daniel  was  a  con- 
tingent remainderman.  Jacob  was  a  certain 
determinate  person,  who  had  the  right  to  the 
possession  the  moment  Nancv  died  or  the  par- 
ticular estate  was  otherwise  determined.    The 


604 


Eaksas  Supbbmb  Coubt. 


right  of  Jacob  to  take  effect  in  pofiseasion  de- 
pended upon  an  event  that  must  unavoidablv 
nappen  by  the  efflux  of  time,  to  wit,  the  deatn 
of  Kancy.  Here  both  the  distinguishing  fea- 
tures of  a  vested  remainder  exist — certainty  as 
to  the  person  who  has  the  right  of  possession; 
and  certainty  as  to  the  event  upon  tnc  happen- 
hig  of  which  he  could  take  possession;  so  that 
nothing  but  the  death  of  Jacob  before  that  of 
Nancy  would  prevent  the  remainder  from  vest- 
ing in  possession.  Now,  Daniel's  rieht  to  take 
possession  depends  upon  the  death  of  Jacob  be- 
[ore  that  of  Nancy,  and  the  death  of  Nancy  in 
his  own  lifetime.  If  Jacob  dies  before  Nancv, 
then  Daniel  is  the  certain  and  definite  person  m 
whom  vests  the  right  to  take  possession  the 
moment  Nancy  dies;  and  his  interest,  that  be- 
fore the  death  of  Jacob  was  a  contingent  re- 
mainder, at  the  death  of  his  brother  is  immedi- 
ately converted  into  a  vested  remainder. 

In  ffawley  v.  Jamei,  6  Paige,  466,  Ohaneeliar 
Walworth  says: 

"A  remainder  is  vested  in  interest  where  the 

Eerson  is  in  being  and  ascertained  who  will,  if 
e  lives,  have  an  absolute  and  immediate  rieht 
to  the  possession  of  the  land  upon  the  oeasmg 
or  faUure  of  all  the  precedent  estates." 

In  Afofre  v.  Litta,  41  N.  Y.  72,  it  is  said: 

' 'Decisions  and  text  writers  agree  that  by  the 
common  law  a  remainder  is  ve^ed  when  there 
is  a  person  in  being  who  has  a  present  capacity 
to  take  the  estate  in  remainder,  if  the  particu- 
lar estate  be  then  presently  determined;  other- 
wise the  remainder  is  contingent." 

In  all  these  cases,  and  in  the  text  books,  it  is 
always  said  that  before  the  remainder  is  vested 
"the  person  must  be  ascertained" — "the  person 
must  be  certain  and  determinate;"  and  these  ex- 
pressions mean  that  the  person  must  be  one  to 
whose  competency  to  take  no  further  or  other 
condition  attaches — one  in  respect  to  whom  it 
is  not  necessary  that  any  event  shall  occur,  or 
condition  be  satisfied,  save  only  that  the  pre- 
cedent estate  shall  determine. 

We  shall  adopt  Blackstone's  classification  and 
definitions  of  "estates  in  remainder,"  both 
vested  and  contingent.  They  are  approved  by 
Kent,  are  more  easily  understood  Uian  those  of 
other  text  writers,  and  better  suited  to  the  con- 
dition of  real  property  in  this  State.  We  shall 
not  allow  ourselves  to  be  controlled  by  the  rules 
established  in  adjudicated  cases,  when  such 
rules  are  difflcult.of  application,  and  areunhar- 
monious  with  the  general  policy  of  our  statutes 
concerning  real  property,  but  shall  endeavor  to 
establish  some  general  rule  not  inconsistent  with 
that  policy. 

We  must  now  depart  from  the  natural  order 
of  this  opinion,  to  point  out  how  the  question 
we  are  considering  has  been  influencea  by  the 
tendency  of  legislation,  and  the  leaning  of  the 
courts  by  reason  of  the  demands  of  public  pol- 
icy and  other  considerations  that  have  entered 
into  this  discussion.  The  tendency  of  idl  mod- 
em legislation  is  against  contingent  remainders, 
and  this,  too,  seems  to  be  the  drift  of  Judicial 
construction.  It  is  said,  to  have  the  fee  in  a 
state  of  abeyance,  a  condition  that  often  occurs 
In  contingent  remainders,  is  always  odious. 
This  legislative  and  Judicial  current  can  be  at- 
tributed to  a  variety  of  causes.  One  of  the 
most  influential  reasons  for  the  drift  is  inherent 
in  the  subject;  for  while  a  remainder,  in  its  or- 

8L.R.A. 


Iginal  simplicity,  would  appear  to  be  easy  and 
practical  in  its  application  and  operation,  yet 
the  collateral  refinements  and  complex  ques- 
tions that  have  grown  out  of  it  from  time  to 
time  cause  the  inquiry  to  involve  critical  discus- 
sions upon  the  most  abstruse,  subtle,  and  arti- 
ficial distinctions  in  the  law.  To  such  an  ex- 
tent had  this  excessive  refinement  been  carried 
that  ChancOhr  Kent  saAd  "that  the  English  Uw 
of  real  property  has,  in  the  lapse  of  ages  be- 
come incumbered  with  much  technical  and  ab- 
struse refinement,  which  destroys  its  sinrplicit^ 
and  good  sense,  and  renders  it  almost  impossi- 
ble for  ordinary  minds  to  obtain  the  mastery  of 
the  science."  4  Kent,  Ck>m.  212. 

Lord  ChaneeUor  Cow  per  said  "that  it  htA  no 
foundation  in  natural  reason,  but  is  raised  and 
supported  purely  by  the  artificial  reasoning  of 
lawyers."  Brcwn  v.  Barkham,  Finch,  Aea 
in  Ch.  462. 

Let  the  modem  lawver  undertake  to  read  and 
comprehend  the  classification  of  contingent  re- 
mainders in  the  treatise  of  Fearoe,  or  Flneston's 
observations  on  the  rale  in  8heUeif»  Que,  until 
he  becomes  inextricably  tangled  in  "wild  in- 
volutions," and  then  the  drift  towards  a  less  re> 
fined  and  a  more  easily  comprehended  law  of 
real  property  will  be  appreciated.  The  reac- 
tionary feeling  af^nst  the  web  of  perplexing 
refinement  arose  m  the  place  of  its  growth  and 
development,  and  resulted  in  the  Statute  of  7 
and  8  Vict.  chap.  76,  in  1844,  '  for  simplifying 
the  assurance  ox  property  by  deed."  By  this 
statute  contingent  remamders  are  abolished, 
and  it  is  provided  that  everv  estate  that  would 
have  taken  effect  as  such  snail  take  effect,  if  in 
a  will,  as  an  executory  devise,  and,  if  in  a 
deed,  as  an  executory  estate  or  limitation  of  the 
same  nature  as  an  executory  devise.  By  the 
Act  of  Parliament  of  1845,  chap.  106,  so  much 
of  the  Act  of  7  and  8  Vict.  chap.  76,  as  abolished 
contingent  remainders  retrospectively,  was  re- 
pealed, and  this  latter  Act  allowed  ''contingent 
interests"  to  be  disposed  of  by  deed,  but  not  to 
defeat  or  enlarge  an  estate;  so  that  in  all  con- 
veyances either  by  will  or  deed,  made  after  the 
Statute  of  7  and  8  Vict.,  contingent  remainders 
were  not  created. 

In  this  country  the  legislation  has  not  been 
so  radical,  notwithstanding  the  existence  of 
numerous  and  important  reasons  for  it  The 
aversions  of  the  law  to  the  inheritance  being  in 
abeyance,  the  desire  that  the  alienation  of  es- 
tates should  be  facilitated,  the  stability  of  the 
titie,  and  the  benefit  of  creditors  are  induce- 
ments, in  addition  to  the  complicated  condi- 
tion of  the  subject,  to  such  legislative  action  as 
will  render  the  construction  of  a  will  or  con- 
veyance easy  of  comprehension  to  the  ordinary 
mind. 

The  statutes  of  New  York  define  an  "estate 
in  remainder"  as  follows: 

"Where  a  future  estate  is  dependent  on  a 

Srecedent  estate,  it  mav  be  termed  a  'remain- 
er,'  and  may  be  created  and  transferred  by  that 
name." 

These  statutes  also  allow  "a  future  estate 
which  needs  no  particular  estate  to  support  it; 
and,  where  it  is  limited  on  a  prior  estate,  it 
need  not  rest  immediately  upon  the  determina- 
tion of  the  prior  estate."  Of  course  this  legis- 
lation practically  destroys  "remainders,"  prop- 
erly so  osUed.    It  looks  a  Uttie  as  if  such 
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changes  were  "like  lumping  ont  of  the  trying 
pan  into  the  tre"  The  complications  ansinff 
nnder  such  enactments  may  be  fairly  sampled 
by  the  case  df  Hennessif  v.  Pattenon,  86  N.  Y. 

91. 

At  common  law,  before  the  contingency 
happened,  contingent  remainders  could  not  be 
conveyed,  except  oy  way  of  estoppel;  yet  they 
were  assignable  in  equity,  since  theoretically 
such  a  remainder  was  not  an  estate,  but  a  mere 
chance  of  haying  one.  Under  the  statutes  in 
various  States,  if  the  person  who  is  to  take  the 
estate  is  ascertained,  he  has  what  is  called  a 
"vested  interest  in  a  contingent  remainder," 
which  may  be  alienated  by  deed.  When  the 
person  is  ascertained  who  is  to  take  the  re- 
mainder when  it  becomes  vested,  and  he  dies, 
it  will  pass  to  his  heirs,  or  may  be  devised  by 
him.  It  might  always  have  been  released  by 
him  to  the  reversioner. 

In  the  case  of  Putnam  v.  Story,  182  Mass. 
205,  it  is  held  that  where  there  was  a  remain- 
der to  heirs,  though  contingent,  it  was  assign- 
able; it  appearing  that  there  were  children 
living  at  the  time.  An  attempted  conveyance 
by  deed  will  pass  the  estate  by  estoppel  when  it 
vests.    Bobertaon  v.  WiUcm,  88  N.  H.  48. 

When,  however,  the  contingency  is  not  in 
reference  to  the  person  who  is  to  take,  but  to 
the  event  upon  which  he  is  to  take,  the  remain- 
derman may  grant  his  interest,  and  the  mntee 
will  take  subject  to  the  contingency.  Kenyon 
▼.  iSM?,  94N.y.  568. 

In  Drake  v.  Brown,  68  Pa.  228,  Aj^ew,  J,, 
says:  "It  is  inunaterial  whether  his  mterest  in 
the  property  was  vested  or  contingent,  it  was 
liable  for  his  d^ts."  See  also  White  v.  McPhee- 
Ut8,  75  Mo.  286. 

It  may  pass  to  the  assignee  in  insolvency. 
Bekher  v.  Burnett,  126  Mass.  230. 

Such  a  remainder  descends.  CJieeff  App,  87 
Pa.  862;  Buck  v.  Lante,  49  Md.  439. 

In  New  York,  Michigan,  Minnesota  and 
Wisconsin  expectant  estates  are  descendible, 
devisable,  and  idienable  in  the  same  manner  as 
estates  in  possession.  In  the  States  of  Massa- 
chusetts and  Maine,  when  any  contingent  re- 
mainder is  so  limited  to  any  person  that  in  case 
of  his  death  the  estate  would  descend  to  his 
heirs  in  fee  simple,  such  person  may,  before 
the  happening  oi  the  contingency,  sdl,  assi^ 
or  devise  the  premises  subject  to  the  contm- 
gency.  Where  lands  are  held  by  one  person 
for  life,  and  with  a  vested  remainder  in  tail  to 
another,  the  tenant  and  remainderman  may  to- 
gether convey  the  same  in  fee  simple.  In  Ala- 
bama no  estate  in  lands  can  be  created  by  way 
of  a  contingent  remainder,  but  every  estate  cre- 
ated by  wiU  or  deed,  which  might  have  t^iken 
effect  as  a  contingent  remainder  or  executory 
devise,  has  the  same  properties  and  effect  as 
the  latter  estate. 

The  rule  in  the  Shelley  Caee,  which  was  a 
part  of  the  common  law,  has  been  repealed  or 
altered  by  idl  the  States,  except  in  Maryland, 
Georgia,  Texas,  Indiana  ana   Pennsylvania. 

In  this  State,  however,  it  affects  wills  only. 
We  quote  enoueh  only  to  show  the  trend  of 
legislation.  Judicial  construction  has  been  do- 
ins  its  work  in  this  direction,  but  the  line  on 
which  this  warfare  has  been  carried  on  has  been 
principally  against  contingent  remainders,  on 
the  ground  tnat  they  violate  the  rula  against 
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perpetuities,  and  that,  like  executory  devises, 
they  must  so  be  limited  as  te  take  effect,  if  at 
all,  within  a  life  or  lives  in  t)eing  and  twenty- 
one  yeara  and  a  fraction  after. 

In  Massachusetts  the  courts  have  applied  the 
rule  against  perpetuities  to  contingent  remain- 
ders, without  question.  Lovering  v.  Lowering, 
129  Mass.  97;  HUU  v.  Simonde,  125  Mass.  536; 
Otis  V.  MeLeOan,  18  Allen,  839. 

In  the  case  of  Eeald  v.  Ileald,  66  Md.  800,  it 
was  decided  that  where  A  gave  an  equitable 
life  estate  to  C,  and  a  similar  estate  to  his  chU- 
dren  surviving  him,  and  the  remainder  abso- 
lutely to  the  issue  of  such  children,  it  was  held 
that  the  last  limitation  was  void,  as  violating 
the  rule  against  perpetuities. 

We  are  now  to  inquire  as  to  the  policy  of  our 
own  decisions,  and  the  legislation  of  this  State 
with  reference  to  this  question. 

It  was  said  in  an  early  case  by  Oliief  Justice 
Orozier  (Simpson  v.  Mundee,  8  Kan,  178): 
"Real  estate  here,  unlike  in  the  earlier  settled 
portions  of  the  country,  being  one  of  the  lead- 
ing subjects  of  purchase  and  sale,  it  is  not  only 
convenient,  but  good  policy,  that  the  regula- 
tions concerning  its  transfer  should  be  clear, 
simple,  compact  and  as  much  as  possible  free 
from  cumbrous  forms  and  solemnities.  In 
framing  the  legislation,  the  lawmakers  have 
apparently  actea  with  reference  to  these  consid- 
erations, and  the  result  is  that  a  man  of  ordi- 
nary intelligence  can  readily  discover  what 
will  secure  to  him  a  lien  upon  or  the  title  to 
real  estate,  unless,  indeed,  it  shall  be  held  that 
some  such  indescribable  myths  as  the  English 
vendor's  lien  constitute  a  part  of  the  law  of  the 
State.  Were  it  held  to  be  a  part  of  the  law, 
the  great  majority  would  not  understand  it, 
and  but  few  could  .  .  .  The  adoption  of  it 
here  would  work  a  practical  change  in  the  gen- 
eral spirit  of  the  law  of  the  State,  and  intro- 
duce into  our  legal  polity  an  element  of  discord, 
which  must  necessaiily  complicate  our  system 
of  real-estate  law,  and  work  consequences  very 
disastrous." 

Scattered  all  through  the  reports  of  this 
tribunal  will  be  found  cases  abounding  in  sim- 
ilar expressions.  Our  constant  effort  Tias  been 
to  make  the  rules  of  property  as  plain  and  com- 
prehensible as  possible ;  sjid,  while  we  have 
no  disposition  to  abolish  contingent  remainders 
by  judicial  legislation,  we  are  strengthened  in 
our  purpose  by  these  previous  expressions  to 
hold  the  remainder  a  vested  one  whenever  we 
can  do  so  without  violence  to  the  instrument 
creating  the  estate. 

We  now  turn  to  our  statutes  to  note  in  them 
a  like  tendency  to  abolish  many  of  the  distinc- 
tions and  refinements  of  the  common  law  in  re- 
lation to  real  property.  One  of  the  most  impor- 
tant of  the  statutory  enactments  is  the  repeal  of 
the  section  contained  in  the  Act  regulating  con- 
veyances (Comp.  Laws  1862)  providing  that 
estotes  may  be  created  to  commence  at  a  future 
day.  This  provision  was  in  derogation  of  the 
common-law  rule  that  is  now  in  force  in  this 
Stete,  so  that  now  estates  cannot  be  created  to 
commence  in  future.  By  this  statute,  and  a 
section  of  the  Act  on  trusts  and  powers,  that 
provides  "  that  a  conveyance  or  devise  of  lands 
to  a  trustee,  whose  title  is  nominal  only,  and 
who  has  no  power  of  disposition  or  manage- 
ment of  such  lands,  is  void  as  to  the  trustee  and 
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Bball  be  deemed  a  direct  conyeyanoe  or  devise 
to  the  beneficiary,"  oooliDgeDt  remainders,  by 
wav  of  use,  have  been  anninilated,  and  are  now 
to  be  considered  as  strictly  legal  oontinij^nt  re- 
mainders, and  to  be  TOvem^  by  legal  rates, 
instead  of  those  artificial  refinements  that  were 
indulged  in  to  elude  tiie  premature  destruc- 
tion ot  the  particular  estate. 

When  this  devise  took  effect,  the  rule  in 
8kdlqf%  Com  was  in  force  in  this  State,  but  by 
Revision  of  1868,  chap.  117,  g  52,  it  was  abro- 

§ated  so  far  as  wills  are  concerned,  and  the  law 
eclared  to  be  that  *'  When  lands  ...  are  giv- 
en bv  will  to  any  person  for  his  life,  and  after 
his  death  to  his  heirs  in  fee,  or  by  words  to 
that  effect,  the  conveyance  shall  be  construed 
to  vest  an  estate  for  life  only  in  such  part  taken, 
and  a  remainder  in  fee  simple  in  his  heirs." 

This  section  of  the  statute  has  no  application 
to  the  case  we  are  considering,  except  so  far  as 
it  may  indicate  a  legislative  policy  with  refer- 
ence to  remainders.  If  this  devise  had  given 
the  estate  for  life  to  Nancy  Bunting,  and  at 
her  death  remainder  to  her  heirs,  this  statute 
would  have  furnished  a  rule  of  construction, 
and  then  the  question  would  have  been  wheth- 
er or  not  the  statute  did  not  make  all  remain- 
ders vested  ones.  Be  this  as  it  may,  the  effect 
of  this  statute  is  now  to  establish  remainders  as 
a  part  of  our  law  of  real  property,  and  we  must 
accept  this  result  and  act  accordingly.  We 
cannot  refrain  from  saying,  however,  that  this 
lesrislation  is  not  progressive,  and  in  its  practi- 
cal operation  in  many  cases  it  will  change  es- 
tates in  fee  into  contingent  remainders,  unless 
the  construction  is  given  to  the  Act  that  it  means 
"vested  remainders."  It  will  prevent  the 
alienation  of  the  property  during  the  life  estate 
and  the  minority  of  the  heirs,  while  the  rule  in 
Shelley't  Case  facilitated  exchanges  in  real  prop- 
erty. 

There  are  some  rules  for  guiding  the  court 
in  determining  questions  of  this  Kind  that 
have  been  so  often  declared  in  adjudicated 
cases,  and  so  strongly  emphasized  by  the  text 
writers,  and  are  so  well  settled  as  to  become  im- 
perative in  their  oneration  and  universal  in 
their  application.  There  ia  a  prevalent  dis- 
position by  all  courts  upon  the  grounds  of 
general  policy,  to  favor  vested  rather  Uian  con- 
tingent remainders;  and  consequently,  where 
there  arises  from  the  terms  of  the  conveyance 
a  grave  doubt  as  to  whether  tho  remainder 
vested  at  the  death  of  the  devisor,  or  should 
remain  expectant  and  contingent  untQ  the  hap- 
pening of  a  future  event,  the  doubt  is  always 
resolved  in  favor  of  a  vested  remainder. 

Indeed,  many  well  considered  cases  assert 
a  still  stronger  rule  in  favor  of  vested  remain- 
ders, by  holding  that  all  estates  in  remainder 
are  to  be  treat^  as  vested,  except  in  a  devise, 
in  which  a  condition  precedent  to  the  vesting 
is  so  clearly  expressed  that  the  court  cannot 
treat  it  as  vested,  without  doing  so  in  plain 
contradiction  of  the  language  of  the  will.  An- 
other rule  so  often  expressed  that  we  find  it 
everywhere  in  the  books  but  probably  includ- 
ed in  those  already  stated,  is  that  no  remainder 
will  be  construed  to  be  contingent  which  may, 
consistently  with  the  words  used  or  the  inten- 
tion expressed,  be  deemed  vested.  Another 
goes  to  the  extent  that  the  intent  to  make  a 
oontiogent  remainder  must  be  expressed  in 
8L.RA. 


words  so  plain  that  there  is  no  room  for  con* 
struction.  Btram  v.  BoU,  8  Cent  Rep.  803, 
67  Md.  466.  These  rules  sufficiently  indicate 
the  leaning  of  the  courts  towards  vested  ro» 
mainders. 

Now,  mindful  of  the  rules  established,  wa 
shall  attempt  to  construe  this  will  in  accordance 
with  the  aeclared  intention  of  the  testator. 
About  one  proposition  there  can  be  no  doubt, 
and  that  is  that  the  detennination  of  the  par- 
ticular estate— the  life  estate  of  Nancy  Bunt* 
inff — was  fixed  upon  an  event  that  was  bound 
to  nappen  in  the  due  course  of  time,  and  at  her 
death  the  persons  who  had  the  capacity  of  le- 
gal heirs  of  Michael  Bunting,  tnen  living, 
were  entitled  to  the  possession.  This  will  gave 
a  life  estate  to  Nancy  Bunting  at  the  time  it 
went  into  effect,  and  created  both  a  life  estate 
and  the  remainder,  and  the  fee  passed  to  and 
vested  in  the  legal  heirs  of  Michael  Bunting. 
At  that  time,  to  wit,  the  death  of  Michael,  he 
left  surviving  him  his  two  sons,  Jacob  L.  and 
Daniel,  in  whom  the  fee  vested.  If  we  are 
correct  in  the  statement  that  at  the  death  of 
Michael  Bunting  the  fee  vested  in  his  son,  this 
determines  the  case.  The  presumption  ia  that 
Daniel  died  many  years  ago,  leaving  no  wife 
or  issue.  The  fee  vested  in  Jacob  L.  until  his 
death  in  1870.  At  any  time  during  his  life, 
had  the  life  estate  terminated  by  the  death  of 
Nancy,  Jacob  L.  was  the  certain,  ascertained 
and  determinate  person  in  whom  vested  the  ca- 
pacity and  right  to  take  the  possession  of  the 
property. 

When  Jacob  L.  died  the  fee  would  have 
vested  in  the  plaintiff  in  error;  but,  before  Ja- 
cob L.  died,  he  had  conveyed  his  interest,  and, 
if  he  was  a  vested  remainderman,  his  convey- 
ance pas9ed  his  interest  in  the  estate  to  his 
grantee.  It  would  pass  subject  to  the  contin- 
gency, if  Nancy  haa  not  conveyed  the  life  es- 
tate to  the  same  crantee;  but,  as  she  did,  the 
purchaser  acquired  the  life  estate  and  the  vest- 
ed remainder  both,  and  thus  took  the  fee.  But 
the  contention  in  lliis  case  on  the  part  of  the 
plaintiff  in  error  is  that  the  fee  did  not  vest  at 
the  time  of  the  death  of  the  testator,  but  was  in 
abeyance  until  the  death  of  Nancy.  This  con- 
tention is  based  upon  the  words  in  the  will, 
''  I  give  to  my  wife,  Nancy  Bunting,  all  my 
estate,  real  and  personal,  to  have  and  to  hold 
during  her  lifetime,  and  then  they  are  to  de- 
scend to  my  legal  heirs." 

It  is  said  that  the  word  "  then  "  oualifles  the 
time  of  the  descent,  and  fixes  it  at  tne  death  of 
Nancy,  and  not  at  the  death  of  the  testator: 
thus  causing  the  remainder  to  be  expectant  and 
contingent  on  the  death  of  Nancy.  Numerous 
authorities  are  cited  to  sustain  the  claim  of  the 
plaintiff  in  error,  and  it  may  now  be  confessed 
that  the  language  used  is  not  free  from  am- 
biguity, and  that  the  case  certainly  comes  very 
near  the  dividing  line  between  vested  and  con- 
tingent remainders.  The  expressions  employed 
are  such  that,  among  the  great  multiplicity 
and  variety  of  adjudged  cases,  some  are  un- 
doubtedly found  which  would  support  either 
construction.  We  have  read  many  of  them, 
and  will  cite  a  few  on  both  sides  or  the  oues- 
tion,  and  try  to  point  out  the  diatinguishing 
line  between  them. 

The  first  case  relied  upon  by  the  plaintiff  in 
error  is  that  of  Btrau9  t.  Roitt  8  Cent  Rep. 
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808,  67  Md.  466,  decided  by  the  Supreme  Court 
of  Maryland  in  June,  1887.  It  involved  the 
construction  of  the  will  of  George  Rost  It 
gave  to  his  wife,  Sophia,  all  his  proper^  of 
every  kind  so  long  as  she  remained  a  widow, 
and,  if  she  did  not  marrv  again,  then  during 
tbe  term  of  her  natural  life.  If  she  marriea 
again,  then  immediately  on  her  marriage  she 
would  only  be  entitled  to  such  part  of  the  es- 
tate as  ffiven  her  by  the  laws  of  Hairland,  and 
the  rendue  of  the  estate  was  devised  to  his 
children,  share  and  share  alike,  the  issue  or  de- 
scendants of  any  deceased  child  to  take  per 
tttrpcSf  and  not  per  capita;  but,  if  the  widow 
did  not  marry  a^in,  the  estate  was  devised  at 
her  death  to  the  children,  to  be  divided  in  the 
same  manner  as  if  she  had  married.  The  tes- 
tator died  in  1871,  and  left  surviving  him  four 
sons  and  one  daughter.  The  daughter  died  a 
few  weeks  after  her  father.  One  of  the  sons 
died  in  August,  1877,  leavine  the  appellee  as 
his  only  child  and  heir  at  taw.  The  widow 
marriea  a  second  time  in  April,  1881.  Upon 
this  state  of  facts  the  quesaon  arose  whether 
upon  this  second  marriage  oii  the  widow  the 
appellee  took,  by  virtue  of  the  will,  the  share 
of  property  that  would  have  gone  to  his  father 
in  case  he  had  survived  that  event,  or  whether 
this  share  had  vested  absolutdy  in  the  father 
at  tbe  death  of  tbe  testator,  and  therefore  be- 
came subject  to  an  incumbrance  that  his  father 
had  placed  on  it  in  his  lifetime.  In  other 
words,  is  the  survivorship  mentioned  in  this 
will  to  be  referred  to  the  aeath  of  the  testator, 
or  to  tbe  second  marriage  of  the  widow  ?  The 
court  held  that  the  share  of  the  estate  bad  not 
vested  absolutely  in  the  father  on  the  death  of 
the  testator,  and.  was  not  therefore  subject  to 
the  incumbrance.  The  opinion  is  not  positive 
in  its  language,  and  it  is  only  by  inference  that 
it  can  be  said  to  hold  that  the  wiD  created  a 
contingent  remainder.  But,  waiving  all  this, 
we  are  disposed  to  say,  in  plain  terms,  that  it 
did  create  a  contingent  remainder  in  favor 
of  the  children,  because  the  first  event  upon 
which  the  particular  estate  determined  was  the 
mairiage  of  the  widow.  This  was  a  dubious 
event  It  might  or  might  not  happen.  It  is 
true  that  the  second  event,  to  wit,  the  death 
of  the  life  tenant,  was  sure  to  happen,  but  the 
first  event  would  continue  in  doubt  for  a  long 
time.  Now,  as  we  have  seen,  one  of  the  diS- 
tin^ishing  characteristics  of  a  contingent  re- 
ninmder  is  that  it  is  limited  to  take  effect 
upon  a  dubious  or  uncertain  event.  This  case, 
then,  is  one  in  which  a  contingent  remainder 
would  be  created,  if  tbe  words  controlling  the 
decision  were  not  used. 

We  are  referred  to  the  discussion  of  the  ques- 
tion involved  in  the  case  of  Bngel  v.  State,  66 
Md.  639,  8  Cent.  Rep.  846,  to  sustain  the  de- 
cision in  Straw  v.  Soet,  The  Enffel  Case  is 
one  in  which  an  action  is  brought  on  a  testa- 
mentary bond  to  recover  certain  amounts 
claimed  to  be  due  on  the  distribution  of  an  es- 
tate by  the  several  accounts  settled  in  the  or- 
phans court  So,  to  begin  on,  whatever  rule 
was  adopted  by  the  court  was  to  govetn  the  dis- 
tribution of  legacies,  and  it  does  not  necessarily 
follow  that  it  is  applicable  to  devises.  David 
Cassell  devised  certain  real  estate  to  his  wife 
for  life,  with  authority  to  sell  the  same,  one 
half  of  the  proceeds  to  be  distributed  to  the 
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widow,  and  the  other  half  to  be  equally  divided 
among  all  his  children,  share  and  share  alike, 
or  their  shwre  to  the  children  of  such  as  may 
have  died;  and  gave  certain  shares  of  bank- 
stock  to  his  wife  for  life,  and  after  her  death 
the  same  to  be  divided  in  like  manner.  Cas- 
sell died  in  1861;  hii  wife  in  November,  1875. 
One  of  his  daughters  married  Josiah  Geiger  in 
1862,  and  she  died  in  May,  1868,  leaving  an 
only  child,  Joseph  0.  Geiger,  for  whose  use  the 
suit  was  brought  The  real  property  was  all 
sold  before  the  death  of  the  widow.  Cer- 
tain attachment  proceedings  were  commenced 
against  Josiah  Geiger,  the  father,  in  his  life- 
time; he  being  at  the  commencement  of  such 
suits  a  nonresident  of  the  State  of  Maryland. 
These  suits  resulted  in  Jadffments  against  him, 
and  in  judgments  against  the  executors  of  the 
Cassell  estate  as  garnishees.  These  the  execu- 
tors paid,  and  sought  to  set  up  this  payment 
for  a  defense  to  the  action  on  the  testamentaiy 
bond.  The  question  was  whether  Joseph  C. 
Geiger  acquired  his  ri^ht  to  distributions  sued 
upon  at  the  death  of  his  mother,  under  and  by 
virtue  of  the  will  of  his  grandfather,  or  solely 
through  and  under  bis  mother,  who  died  intes- 
tate. The  court  holds  that  he  took  under  the 
will  of  his  grandfather,  and  bases  Its  ruling  on 
a  constructfon  of  the  wilt,  because  it  was  clear 
that  it  was  tbe  intention  that,  if  a  child  died 
before  the  distribution,  the  child  or  children  of 
the  deceased  legatee  were  to  be  substituted  for 
the  parent  We  will  have  no  quarrel  with 
either  of  these  cases,  or  with  the  rules  estab- 
lished by  them;  but  Jn  our  judgment  they  do 
not  aid  in  the  solution  of  the  question  we  are 
considering. 

Another  case  relied  upon  by  the  plaintiff  in 
error  is  Bieh  v.  Watere,  22  Pick.  668.  It  was 
a  question  about  the  distribution  of  thirty 
shares  in  the  Oxford  Bank.  The  wife  of  the 
testator  was  to  have  the  use  of  them,  and  at 
her  death  thejy  were  to  be  equally  divided  be- 
tween his  heirs.  The  testator  died,  leaving 
several  children.  The  creditors  of  the  hus- 
band of  one  of  the  daughters  of  the  deceased 
attempted,  by  the  process  of  foreign  attach- 
ment, to  subject  the  interest  of  the  wife  to  the 
payment  of  the  husband's  debts,  and  the  court 
held  that  the  reversionary  interest  of  any  one 
of  the  diildren  in  these  shares  was  contingent 
on  the  death  of  the  widow,  and  not  liable  to 
attachment  in  the  hands  of  the  executors.  In 
the  strict  legal  view,  there  is  no  analogy  be- 
tween these  cases.  A  testator  can  always  fix 
a  time  at  which  the  residue  of  his  personal  es- 
tate, after  his  debts,  costs  of  administration, 
and  maintenance  of  widow  and  minor  children 
are  provided  for,  shall  be  distributed.  Be- 
sides, a  reversionary  interest  in  personal  prop- 
erty is  not  dependent  upon  a  certain  fixed 
thing,  as  a  particular  estate,  but  is  an  arbitrary 
creation  of  the  testator,  induced  bv  the  condi- 
tion of  his  property,  or  his  belief  that  certain 
personal  property  would  be  a  good  investment, 
or  would  increase  in  value  within  a  given 
time,  or  many  other  such  considerations. 

The  next  case  cited  is  that  of  Scare  v.  Bve- 
edl,  8  Gray,  86,  in  which  the  property  was 
willed  to  trustees,  to  be  held  by  them  in  trust, 
and  pay  to  Mary  Ann  during  her  life,  and  up- 
on the  decease  of  the  said  Mbtj  Ann  to  grant 
and  transfer  the  estate  so  devised  in  trust  to 
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the  children  of  the  said  Mary  Ann  then  living, 
and  in  default  of  anv  child  or  issue  living,  to 
convey  the  same  to  the  heirs  at  law  of  the  tes- 
tator. The  gift  over  to  his  own  heirs  was  held  to 
he  an  executory  devise,  and  void  for  remote- 
ness, as  it  violated  the  rule  against  perpetui- 
ties. The  property  in  this  case  was  devised  to 
trustees,  and  the  court  says  the  trustees  took 
the  fee,  with  the  superaddEed  obligation  to  con- 
vey to  the  heirs  of  Maiy  Ann,  or  to  the  testa- 
tator,  as  the  contingency  might  happen.  Mary 
Ann  died,  having  mamed,  leaving  two  Infant 
children,  one  horn  hefore  and  one  bom  after 
the  death  of  the  testator.  These  infants  filed 
a  bill  in  equity  to  establish  their  right  to  the 
property,  and  the  court  decreed  that  the  trus- 
tees must  convey  them  the  property  hi  fee,  de- 
vested of  the  hmitations.  This  is  a  case  of 
an  executory  devise,  and  void  because  too  re- 
mote. It  is  not  an  authority  In  the  case  we 
are  considering. 

In  BieliardwnY.  WtieaUand,  7  Met.  169,  the 
devise  was  a  life  estate  to  the  testator's  daugh- 
ter Hannah,  and  her  husband,  George,  during 
their  joint  and  several  natural  lives,  and  at  the 
death  of  both  of  them  to  be  divided  among  the 
heirs  of  said  Hannah.  At  the  death  of  the  tes- 
tator, Hannah  and  her  husband  George,  had  no 
children  living,  but  shortly  after  the  death  of 
the  testator  a  child  was  bom.  So  far  as  the 
child  was  concerned,  this  was  held  to  be  a  con- 
tingent remainder  during  the  life  of  Hannah, 
coming  under  the  fourth  head  in  the  classifica- 
tion of  Mr.  Fearae,  where  the  person  to  whom 
the  remainilcr  is  limited  is  not  yet  ascertained  or 
not  yet  in  bcine. 

We  find  no  fault  with  the  decision,  except 
to  say  that  in  this  State,  the  devise  being  to 
life  tenants  and  their  heirs,  it  would  have  to 
be  governed  by  the  construction  tiiat  would  be 
placed  on  section  62  of  the  chapter  on  wills, 
and  this  statement  shows  at  once  that  the  case 
decided  is  not  the  case  at  bar.  The  conclusion 
of  the  opinion  in  the  case  in  7  Met.  169,  is 
"that  the  court  are  of  opinion  that  the  child 
of  Mrs.  Wheatland,  and  not  her  collateral 
heirs,  was  entitled  to  the  estate ;  that  this  child 
has  now  a  vested  remainder,  expectant  on  the 
terndnation  of  the  life  estate  of  the  father 
(the  mother  having  died)  and  having  the  next 
immed  iate  estate  of  inheritance. "  The  control- 
ling reason  in  this  case  why  the  remainder  was 
contingent  was  because,  at  the  death  of  the 
testator,  Hannah  and  her  husband  did  not 
have  any  children,  and  hence  the  contingency 
was  a  doubtful  and  uncertain  one. 

In  Olney  v.  HuU,  21  Pick.  811,  the  remain- 
der over  to  the  surviving  sons  depends  upon  two 
contingencies.  The  wUl  recites :  "Should  my 
wife  many  or  die,  the  land  then  shall  be  equally 
divided  beween  my  surviving  sons."  Her 
marriage  was  a  dubfous  event;  her  death  a  cer- 
tain one.  It  is  much  like  the  first  case  relied 
upon,  and  what  we  have  said  about  it  applies 
with  equal  force  to  this. 

The  case  of  Beinden  t.  Koppehnann,  68 
Mo.  482,  is  a  stronger  case  for  the  plaintiff  in 
error  than  any  yet  cited.  The  testator  gave  a 
life  estate  to  his  wife,  Anna,  and  after  her 
death  "the  property  then  left  shall  be  divided," 
one  half  to  go  to  an  adopted  daughter,  and  the 
other  half  to  the  nearest  lawful  heirs  of  the 
testator  and  his  wife,   Anna ;  and  it  is  held 
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that  the  word  hein  has  reference  to  those 
persons  who  would  be  heirs  at  the  time  of  her 
death,  and  not  those  who  shotdd  be  heirs  ap- 
parent at  the  testator's  death.  This  construc- 
tion is  based  upon  two  distinct  recitals  indica- 
tive of  the  intention.  The  first  was  that  the 
business  should  be  carried  on  with  his  part- 
[ners,  and  that  no  part  of  the  real  estate  be 
sold  or  disposed  of  lor  twenty-five  years ;  and 
the  second  was,  "the  property  then  left  shall 
be  divided."  The  language  lued  seems  clearly 
to  indicate  that  the  heirship  was  confined  to 
those  living  at  the  death  of  Anna.  The  ex- 
pressions used  are  much  stronger  and  more 
significant  than  the  words  of  this  devise. 

The  plaintiff  in  error  then  recites  White  ▼. 
White  (Ky.)  7  8.  W.  Rep.  26 ;  Johmtm  ▼. 
Jacob,  11  Bush,  646;  Bwini  y.  Godbold,  6 
Rich.  Eq.  Si6 ;  BtU  v.  Boekingham  Bank,  45 
N.  H.  270 ;  Be  parte  Calmes,  1  HiU,  Ea.  *112. 

We  cannot  devote  any  more  space  in  this 
opinion  to  our  own  criticism  of  the  cases  cited 
by  the  plaintiff  in  error.  On  page  595,  2  Wadi- 
bum  on  Real  Property.  5th  ed,  there  is  a  criti- 
cism on  the  doctrine  of  the  New  Hampshire  cases 
that  may  apply  to  the  case  of  EtU  v.  Boeking- 
ham Bank,  In  a  note  it  is  said :  "In  view  of 
the  prevalent  disposition  of  the  courts  to  hold 
remainders  vested,  rather  than  contingent,  up- 
on grounds  of  ^neral  policy,  it  may  seem 
somewhat  remarkable  that  the  courts  of  New 
Hampshire  have  recently  adopted  a  principle 
of  contingency  in  respect  to  remainders  which 
does  not  appear  to  have  been  heretofore  recog- 
nized in  oUier  quarters,  or,  even  to  a  casual  ob- 
server, to  find  support  in  the  authority  on 
which  the  doctrine  is  said  to  rest  The  princi- 
ple is  this :  that  where  an  estate  is  limited  to 
one  for  life  .  .  .  and  after  his  decease  to 
another,  though  an  ascertained  person  then  in 
being ,  there  is  such  a  possibility  of  the  life  taker 
committing  a  forfeiture  of  his  estate,  or  sur- 
rendering it,  or  its  merging  in  the  inheritance 
during  his  life,  that  the  remainder  over  is  a 
contingent,  and  not  a  verted,  one ;  and  this, 
too,  while  so  many  States  are  disoirding  the 
doctrines  of  contingent  remainders  being  af- 
fected by  defeating  the  particular  estates  on 
which  they  rest." 

In  the  case  referred  to.  Hail  y.  Nute,  86  N. 
H.  422,  with  Bavet  t.  Tabor,  41  N.  H.  521, 
following,  approving,  the  facts  were :  A  de- 
vise to  Esther  Tuttie  for  life ;  after  her  death 
to  William  Tuttie,  his  heirs  and  assigns.  The 
court  holds  that  "William  Tuttle's  attempt  to 
release  his  interest  in  the  land  to  E.  T.  con- 
vey^ nothing,  and  did  not  estop  him  from 
claiming  the  Emd  after  E.  T's  death  because 
the  remainder  to  William  was  a  contingent 
one." 

Chancellor  Kent,  on  the  other  hand,  in  illus- 
trating by  example  what  would  be  a  vested  re- 
mainder, says :  A  grant  of  an  estate  to  A  for 
life,  with  remainder  in  fee  to  B,  or  to  A  for 
Ufe,  and  after  his  death  to  B  in  fee,  is  a*pant 
of  a  fixed  right  of  immediate  enjoyment  m  A, 
and  a  fixed  nghtof  future  enjoyment  In  in  B." 
4  Kent,  Ck>m.  202. 

So  Mr.  Butler,  in  his  note  to  Fearae  on  Re- 
mainders (page  2)  says :  "K  A  convey  or  de- 
vise to  C  for  life,  and  after  Cs  death  to  B  and 
his  heirs,  B's  estate  is  vested  in  him  in  interest." 

In  Carter  y.  Hunt,  40  Barb.  89,  the  devise 
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was  as  follows:  "I  give  and  devise  to  J.  M.  the 
house  and  lot  I  now  occupy  to  be  used  and  en- 
ioved  by  him  during  the  term  of  his  natural 
me ;  and  from  and  immediately  after  his  de- 
cease I  give  and  devise  the  same  to  8.,  the 
daughter  of  J.  M.,  her  heirs  and  assigns  for- 
ever. "  It  was  held  that  8.  took  a  vested  remain- 
der. 

2  Washburn  on  Real  Property,  687,  gives 
these  examples :  An  estate  might  be  to  A  for 
life,  with  remiUnderin  fee  to  B,  who  is  a  known 
person  in  esse,  or  to  A  for  life,  with  a  remain- 
der to  the  oldest  son  of  B  in  fee,  though  B  at 
the  time  of  creating  the  estate  had  no  son, 
and  the  remainder  mi^  be  in  suspense  until 
B  died  or  had  a  son.  The  first  of  these  sup- 
posed cases  presents  what  is  known  as  a 
"'vested  remainder."  The  latter  exemplifies 
what  is  called  "contingent  remainders."  The 
broad  distinction  between  vested  and  contin- 
gent remainders  is  this : 

In  the  first  there  is  some  person  in  etae 
known  and  ascertained,  who,  by  tne  will  or  deed 
creating  the  estate,  is  to  take  and  enjov  the 
estate,  and  whose  right  to  such  remfdnoer  no 
contingency  can  defeat.  Braton  v.  Latorenee,  8 
Oush.  890 ;  Leilie  v.  Manhall,  81  Barb.  564  ; 
Oraxail  v.  mererd,  72  U.  8.  6  WaU.  288  [18 
L.  ed.  579]. 

In  the  second  it  depends  upon  the  happen- 
ing of  a  contingent  event,  whether  the  estate 
limited  as  a  remainder  shall  ever  take  effect  at 
.  ail.  The  event  may  either  never  happen,  or  it 
may  not  hap^n  until  after  the  particular  es- 
tate upon  which  it  depended  shall  have  been 
determined,  so  that  the  estate  in  remainder 
will  never  take  effect. 

The  Supreme  Court  of  the  United  States  de- 
fines a  "vested  remainder"  as  follows :  "Where 
a  present  Interest  passes  to  a  certain  and  definite 
*  person  ,  but  to  be  enjoyed  infuturo"  Doe  v. 
CoMidine,  78  U.  8.  6  Wall.  474  [18  L.  ed.  874]. 

The  possibility  that  the  person  to  whom  the 
remainder  is  given  may  die  in  the  lifetime  of 
the  life  tenant  does  not  make  the  remainder 
contingent,  for  it  is  certain  that  the  remain- 
der might  take  effect  upon  the  termination  of 
the  life  estate  at  any  time.  Kemp  v.  Bradford, 
61  Md.  830 ;  Me  Arthur  v.  Scott,  118  U.  S. 
840  [28  L.  ed.  1015];  Weiton  v.  WeOon,  125 
Mass.  268 ;  Moore  v.  Zyone,  26  Wend.  119 ; 
Com  V.  Haekett,  102  Pa.  505 . 

A  grant  to  W  for  her  life,  and  at  her  de- 
cease to  be  and  become  the  property  of  her 
children  |and  their  legal  representatives,  is  a 
present  vested  remainder  in  her  children,  and, 
one  of  them  having  died  in  W's  lifetime,  his 
share  went  to  his  heirs.  Qourley  v.  Wood- 
bury, 42  Yt.  895 ;  Om,  v.  Hackett,  102  Pa.  505. 

A  devise  was  made  to  A  for  life,  and  at  her 
death  to  her  oldest  son,  if  die  have  one.  She 
then  had  a  son  living,  who  was  living  at  the 
testator's  death,  and  It  was  held  to  be  a  vested 
remainder,  since  the  contingency  only  related 
to  a  state  of  things  existing  at  the  testator's 
death.     Gardiner  v.  Chiild,  106  Mass.  25. 

An  estate  is  given  to  A  for  years,  remainder 
to  B  for  years,  remainder  to  C  for  life;  each  of 
these  persons  beine  alive,  and  bavins  a  perfect 
right  to  the  land  m  the  order  named— B  or  C, 
for  instance,  being  only  postponed  in  the  enjoy- 
ment of  his  estate  until  the  preceding  tenant's 
term  shall  end.    They  have  each  or  them  a 
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vested  remainder.  And  yet  0  may  die  before 
B's  estate,  or  B  before  A's  estate,  shall  be  de- 
termined, so  that  neither  may  ever  in  fact  en- 
Joy  any  benefit  or  estate  in  the  land.  But  if 
the  estate  to  0  had  been  in  fee  instead  of  for 
life,  though  he  might  not  have  lived  to  enjoy 
it,  it  would  descend  to  his  heirs,  who  would 
take  it  in  his  place,  or,  whether  for  fee  or  for 
life,  he  might  have  conveyed  it  in  his  lifetime 
bv  deed,  and  his  grantees  would  take  the  same 
nghts  in  respect  to  it  that  he  himself  possessed. 
Williams,  Real  Prop.  207. 

I  have  given  this  example  to  show  that  it 
does  not  make  any  difference  how  many  re- 
mainders over  are  limited  on  the  same  estate. 
So  long  as  there  are  certain  determinate  persons 
who  have  the  present  capacity  to  take  effect  in 
possession,  as  it  becomes  vacant  each  of  them 
IS  a  vested  remainder.  The  probabilities  are 
that  such  limitations  over  would  violate  the 
rule  against  perpetuities.  It  may  be  said  as  a 
matter  of  strict  law,  in  accordance  with  the 
weight  of  authority,  that,  while  a  remainder  is 
contingent  by  reason  of  the  person  who  is  to 
take  it  not  being  ascertained,  it  is  not  capable 
of  alienation,  and  for  this  reason  courts  have 
always  been  inclined  to  construe  the  limitation 
of  remainder  as  a  vested  one,  if  such  construc- 
tion can  fairly  be  admitt^.  Thus,  upon  a 
devise  to  A  for  Hfe,  remainder  to  the  surviving 
children  of  J  8,  it  is  obvious  that  in  terms  it  is 
doubtful  whether  the  surviving  relates  to  the 
deaUi  of  the  testator  or  of  A.  If  it  relates  to 
the  testator's  death,  and  J  8  then  have  chil- 
dren, the  remainder  is  a  vested  one,  since  there 
is  then  an  ascertained  person  in  eeee  capable  of 
taking  the  estate  at  any  moment.  Moore  v. 
LyoM,  25  Wend.  119;  L&roy  v.  Chai^ton,  20 
8.  C.  71;  OheufsApp.  87  Pa.  28;  BaiUy  v.  Hop- 
pin,  12  R.  L  560;  Eldridge  v.  EUtridge,  9  Cu^ 
516;  Colby  v.  Duncan,  1S9  Mass.  898;  ifancfor- 
eon  v.Lukem,  28  Pa.  81;  Buck  Y.Lantz,  49 
Md.  489. 

These  citations  are  enough  to  show  the  gen- 
eral drift  of  Judicial  decision  bearing  more  or 
less  on  this  Question.  The  stress  laid  upon  the 
word  "then'  in  this  will,  and  the  contention  of 
the  plaintiff  in  error  respecting  it,  must  be 
more  criticallv  examined.  One  of  the  consid- 
erations urgea  is  that,  bv  the  use  of  this  word 
in  the  connection  in  which  it  is  placed,  it  was 
the  intention  of  the  testator  to  limit  the  inher- 
itance to  only  such  of  his  heirs  as  were  living 
at  the  death  of  Nancy.  Another  suggestion  is 
that  during  the  life  estate  of  Nancy  the  fee 
was  in  suspense.  Another  is  based  upon  the 
fact  that  at  the  making  of  the  will  there  was 
an  absent  son,  and  the  uncertainty  as  to  whether 
he  was  living  or  dead  induced  the  expressions 
used,  so  that  the  inheritance  would  ren^ain 
open  until  the  death  of  Nancy.  While  all 
these  are  included  in  one  general  rule  deter- 
mining the  characteristics  of  the  remainder, 
they  may  be  considered  as  separate  facts,  illus- 
trating the  operation  of  the  rule.  In  any  view, 
they  are  not  important  or  controlling,  for  the 
very  eood  and  unanswerable  reason  that,  after 
the  life  estate  of  Nancy  Bunting  was  spent  by 
her  death,  the  property  would  have  descended 
in  the  exact  manner  prescribed  in  the  will,  by 
the  operation  of  the  Statute  of  Descents  and 
Distributions.  Under  that  statute,  the  real  and 
personal  property  of  the  testator,  at  the  death 
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of  Nancy,  would  go  to  his  legal  heirs  in  the 
same  manner,  to  tne  same  extent,  and  in  like 
proportions  as  stated  in  the  wilL 

So  that  in  this  case  there  is  no  necessity  to 
resort  to  those  refined  distinctions  that  some- 
times arise  ont  of  the  attempt  of  testators  to 
divert  their  property  out  of  the  statutory  chan- 
nels, in  case  of  their  death.  Either  under  the 
will  or  hy  the  law  the  same  result  is  reached; 
the  prepay  goes  to  the  legal  heirs.  There  is 
not  a  8ugge8tK>n  made  or  a  reason  urged  by  the 
plaintLfl  m  error,  based  upon  the  peculiar 
phraseology  of  this  will,  and  the  absence  of  his 
son,  indicating  an  intention  to  protect  the  in- 
terest of  the  ausent  son,  which  cannot  be  ren- 
dered just  as  effectual  by  holding  the  remainder 
Tested  as  contingent.  At  least  fifteen  years 
must  elapse  from  the  death  of  the  life  tenant 
before  the  al»ent  son  or  his  heirs  would  be 
barred  of  their  interest  in  this  property.  If 
the  absent  son  left  heirs  that  were  minors  at 
the  death  of  their  grandmother  Nancy,  in  1885, 
probably  a  longer  time  would  be  required  to 
bar  their  rights  in  the  estate. 

If  we  should  hold  this  to  be  a  contingent  re- 
mainder, the  descent,  or  the  rule  of  descent,  or 
the  portion  of  the  estate  that  each  heir  would 
be  entitled  to,  would  not  or  could  not  be 
changed.  There  is  but  one  right  to  be  affected 
by  any  decision  that  we  could  make  in  this  case 
as  now  submitted  to  us,  and  that  is  the  ri^ht 
of  the  plaintiff  in  error  to  recover  possession 
of  the  land.  If  it  is  a  contingent  remainder, 
it  is  doubtful,  under  the  laws  of  this  State, 
whether  it  could  have  been  alienated  by  the 
father  of  the  plaintiff  in  error,  and,  if  not,  he 
would  recover  the  right  to  the  possession  of 
whatever  interest  we  might  determine  he  was 
vested  with.  If  it  was  a  vested  remainder,  his 
father  conveyed  it  for  a  valuable  consideration, 
so  that  we  cannot  escape  the  responsibility  of 
declaring  in  express  terms  the  character  of  this 
remainder,  whether  contingent  or  vested.  If 
we  can  satisfy  the  words  of  this  will,  by  a  dec- 
laration that  this  is  a  vested  remainder,  it  is 
our  duty  to  saj  so.  If  this  declaration  will 
give  the  direction  to  the  transmission  of  this 
estate  that  it  was  the  intention  of  the  testator 
to  give,  the  rules  of  construction  require  us  to 
say  so.  There  is  a  well  settled  rule  of  law  that 
a  devise  to  an  heir  of  the  same  estate  in  nature 
and  quality  as  that  to  which  he  would  be  en- 
titled by  descent  is  void.  In  such  cases  the 
heir  takes  by  descent,  and  not  as  a  purchaser. 
If  this  rule  applies  to  the  present  case,  then  it 
would  follow  that  the  gift  over  to  the  heirs  at 
law  would  fail  as  a  remainder,  so  that  their  title 
would  not  depend  upon  the  rules  governing  es- 
tates of  that  nature.  This  rule  is  not  affected 
by  carving  out  of  the  fee  a  prior  particular 
estate.  All  that  is  necessary  to  the  operation 
of  the  rule  1b  that  when  the  estate  vests  in  the 
heirs  they  shall  hold  it  by  the  same  tenure  and 
in  like  manner  as  if  the  devise  had  never  ex- 
isted. Hvrst  Y, Earl ofWinchd^ea,  1  W.  Bl. 
187;  Crosley,  Wills,  101;  4  Kent,  Com.  507; 
EIU%  V.  Page,  7  Cush.  161;  Heading  v.  Eoyeton, 
1  Salk.  %^2,EUadingY,  Baictteme,  2  Ld.  Raym. 
829;  6  Cruise,  Dig.  tit.  82,  chap.  8,  gg  9,  10. 

By  the  rules  of  construction,  the  word  "heirs" 
in  a  will  is  usually  construed  to  mean  those 
who  are  such  at  the  time  of  the  testator's  death, 
and  that  estates  created  by  devise  are  to  be  held 
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to  be  vested,  rather  than  contingent,  must  give 
way  to  the  controlling  rule  of  interpretation 
that  the  intent  of  the  testator  is  to  govern,  if 
it  does  not  conflict  with  the  rule  of  law.  Bie^ 
arddon  y.  WHeatiand,  7  Met  100;  Olnetf  ▼.  HuU, 
21  Pick.  814. 

And,  if  it  be  found  to  conflict,  it  does  not 
change  the  rule  of  construction.  The  will 
must  fail  of  effect  so  far  as  it  violates  the  rules 
of  law,  not  because  the  intent  of  the  testator 
does  not  control  in  its  construction,  but  because 
the  law  will  not  permit  his  intent  to  be  accom- 
plished. Church  in  BraUle  Square  v.  OrarU^ 
3  Gray,  158;  HaU  v.  Priest,  6  Gray,  22. 

The  title  bv  descent  has,  in  such  a  cose,  pre- 
cedence to  tne  title  by  devise.  The  manaate 
of  the  law-making  power  is  higher  than  the 
will  of  the  individual.  In  order  to  have  a  fixed 
rule  of  property,  it  cannot  be  permiited  that  a 
grantor  or  testator  shall  prescribe  a  different 
qualification  to  heirs  than  the  law  prescribes, 
when  they  take  in  the  character  of  heirs. 
Neither  can  they  be  permitted  to  decide  what 
shall  be  a  descent  or  purchase. 

A  man  is  not  permitted  by  will  to  antagonize 
the  legislative  policy  of  the  State,  or  to  change 
the  nature  of  property,  or  to  create  a  perpetu- 
ity, or  to  create  an  estate  commencing  in  fu- 
turo;  nor  should  he  be  allowed,  by  the  use  of 
loose  and  conjectural  words,  to  counteract  the 
force  and  effect  of  the  well  settled  and  gener- 
ally understood  meaning  of  statutory  expres- 
sions, or  suspend  the  operation  of  laws,  or  so 
obscure  the  fee  to  land  that  the  most  vigilant 
creditor,  or  the  collecting  attorney  with  a  con- 
tingent fee,  cannot  find  it. 

From  these  considerations  it  is  apparent  that 
we  cannot  give  the  word  t/ten^  as  used  in  this 
will,  the  construction  desired  by  the  plaintiff 
in  error.  It  means,  as  used,  "in  that  event," 
referring  to  the  death  of  Nancv,  the  life  ten- 
ant Neither  is  it  material  that  "descend** 
means  "vest;"  because  as  the  controlling  desire 
of  the  testator  was,  according  to  the  theory  of 
the  plaintiff  in  error,  to  protect  the  interest  of 
the  absent,  and  as  we  have  seen  that  the  full 
measure  of  protection  was  afforded  by  the 
Statute  of  Descent  and  Distribution,  we  shall 
not  give  these  words  a  construction  that  will 
impfy  that  from  the  time  of  the  death  of  the 
testator  until  that  of  his  wife,  an  interval  ot 
more  than  twenty-three  years,  the  fee  to  this 
land  was  suspended,  when  the  theory  of  our 
laws  respectmg  real  property  is  that  the 
moment  the  ancestor  dies  the  fee  descends  to 
and  Is  vested  in  the  heirs.  That  construction 
that  vests  the  fee  in  some  person  must  prevail 
in  every  case  in  which  the  language  of  the  con- 
veyance and  the  relation  of  parties  to  the  land 
will  Justify  it  This  rule  of  construction  has 
become  a  dogma  of  the  law,  and  grows  out  of 
ttke  abhorrence  with  whicli  the  abeyance  of  the 
fee  is  always  and  every  where  remrded.  Take 
the  cases  where  lands  are  devised  to  heirs,  but 
certain  restrictions  are  placed  on  alienation  as 
to  the  time  within  which  the^  cannot  sell,  and 
the  weight  of  modem  authonty  is  that  such  re-' 
straints  are  of  no  validity,  (ksley  y.  Lane,  53 
N.  Y.  840;  MandUbaum  v.  McDonett,  29  Mich. 
78;  Tmtty  v.  Camp,  Phil.  Eq.  (N.  C.)  61. 

It  is  true  that  the  fee  in  such  cases  is  defi- 
nitely located,  and  yet  all  these  things  demon- 
strate the  policy  of  the  law  in  favor  of  the 
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utmost  freedom  to  tlie  owner  of  tbe  highest 
interest  in  lands  and  tenements.  The  possibil- 
ities of  the  case  as  to  the  death  or  life  of  the 
absent  son  does  not  make  the  remainder  contin- 
gcut. 

If  he  is  aliye  at  the  death  of  the  testator,  the 
presumption  is  that  his  mother,  being  the 
eldest,  would  die  before  he  did  in  the  usual 
course  of  natural  events,  and  the  remainder  in 
his  favor  mif ht  take  effect  at  any  time  upon 
the  termination  of  the  life  estate.  Kemp  v. 
Bradford,  61  Md.  880;  MeArthur  v.  Scott,  118 
U.  S.  840  [28  L.  ed.  1015];  WtBton  Y.Weiton, 
125  Mass.  268;  Moore  v.  Lyom,  25  Wend.  144; 
Com,  V.  ffackett,  102  Pa.  505. 

If  the  construction  contended  for  is  adopted, 
and  we  should  hold  that  only  such  heirs  of 
Michael  Bunting  as  were  living  at  the  death  of 
Kancy  could  take  the  fee,  and"  with  it  the  pK)s- 
scssion  of  the  estate,  the  controlling  intention 
of  the  testator,  as  alleged  in  support  of  such 
construction,  would  be  defeated,  if  a  child  of 
the  absent  son,  bom  after  the  death  of  the  old 
ladv,  should  now  make  an  appearance. 

tender  the  construction  we  give,  the  rights 
of  the  father  would  descend  to  and  be  vested 
in  his  heirs  at  his  death.  Moore  v.  Lf^ns,  25 
Wend.  119;  Baiky  v.  Ebppin,  12  R.  I.  560; 
Faber  v.  PoUee,  10  b.  C.  876;  De  Lassvs  v.  Gate- 
wood,  71  Mo.  871. 

This  is  true  in  all  cases  in  which  a  remainder- 
man is  in  existence  at  the  time  of  the  vesting. 
Stonebraker  v.  ZoUickofftr,  52  Md.  154. 

In  case  of  a  gift  to  a  cIqss  such  as  "children" 
or  "heirs"  all  of  the  class  need  not  be  in  exist- 
ence in  order  that  the  remainder  mav  vest  in 
any.  The  remainder  may  vest  in  those  who 
are  in  existence,  subject  to  oi)en  and  let  in 
those  who  afterwards  come  within  the  class. 
lU  Leehmere,  L.  R.  18  Ch.  Div.  524;  Farrow 
V.  Farrow^  12  B.  C.  168;  Stonebraker  v.  ZoUic- 
koffgr,  iuprd. 

The  theory  of  our  statutes  on  conveyances, 
descent  and  distribution,  and  other  subjects, 
affecting  in  any  manner  the  title  to  real  prop- 
erty, is  that  on  the  death  of  a  person  who  dies 
seised  in  fee  of  lands,  the  fee  descends  and  im- 
mediately vests  in  his  heirs.  Even  equitable 
interests  m  real  property  are  subject  to  levy 
and  sale.  In  a  word,  almost  every  effort  has 
been  made  by  the  Legislature  of  this  State  to 
relieve  the  title  to  real  ijroperty  within  our 
borders  from  all  perplexing  entanglements, 
and  to  produce  a  system  whose  operations  are 
safe  and  natural,  and  easily  understood  by  the 
ordinary  mind. 

The  great  body  of  the  lands  but  a  few  years 
ago  was  owned  by  tbe  government.  Our  titles 
are  derived  principally  from  the  operation  of 
the  Homestead  and  Pre-Emption  Acts.  The 
process  by  which  the  title  is  acquired  from  the 
government  is  prescribed  by  Acts  of  Congress 
expressed  in  plain  language,  and  unusually 
free  from  doubtful  meaning.  These  titles  have 
all  been  acquired  in  less  than  one  third  of  a 
century,  but  in  that  time  our  people  have  be- 
come habituated  to  the  use  of  a  few  simple, 
plain  requirements  as  to  the  conveyance  of 
land  and  evidences  of  title,  and  we  do  not  pro- 
pose to  ingraft  on  such  a  system  rules  of  con- 
struction that  will  cause  that  uncertainty  and 
doubt  about  ownership,  heirship  and  control 
of  real  property  that  seems  to.be  generated  by 
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the  hairsplittinf^  warmth  of  a  discussion  about 
vested  and  contingent  remainders.  Especially 
is  this  so  when  each  State  has  seemed  to  have 
adopted  such  rules  as  are  best  suited  to  the  con- 
dition of  its  people,  and  when  a  remainder 
would  be  hela  to  be  vested  in  one  State,  and 
contingent  in  another,  in  cases  in  which  tbe 
words  used  in  the  conveyance  are  identical. 

It  accords  better  with  the  policy  of  our 
State,  with  the  condition  of  our  people,  and 
the  simplicity  of  our  titles  to  hola  that  in  all 
cases,  either  by  deed  or  devise,  where  land  is 
granted  to  a  person  for  life,  with  remainder  to 
bis  or  her  heirs,  or  to  the  heirs  of  the  grantor 
or  devisor,  and  at  the  time  the  deed  or  de- 
vise takes  effect  the  grantor  or  devisor  has 
heirs  then  living,  they  shall  be  deemed  to  take 
a  vested  remainder  in  fee  in  all  cases,  except 
in  a  conveyance  where  the  intent  to  create  a 
remainder  contingent  on  the  happening^  of 
some  future  event  is  plainly  expressed.  This 
ruling  is  in  harmony  with  the  legislative  in- 
tent, as  is  expressed  by  section  52  of  the  chap- 
ter on  wills,  and  only  applies  the  rule  therein 
expressed  to  govern  a  devise  to  the  grantee 
and  his  heirs  and  the  heirs  of  the  grantor.  If 
we  do  not  adopt  this  view,  then  we  permit  a 
different  rule  of  construction  to  be  applied  to 
the  same  language,  and  like  interests  in  real 
property.  In  a  devise  to  A  and  his  heirs,  tbe 
statute  prescribes  that  A  takes  the  life  estate, 
and  the  remainder  is  vested  in  fee  in  his  heirs. 
We  now  say  that  the  rule  shall  be  the  same  in 
a  devise  to  A,  with  remainder  to  the  heirs  of 
the  testator.  Whether  some  other  rule  would 
be  better  is  not  for  us  to  inquire.  The  Legis- 
lature fixed  the  policy  by  enacting  the  law. 
We  follow  it  because  it  Is  the  law,  and  it  is  our 
duty  to  obey  it,  and  because  we  cannot  distin- 
guish the  cases  and  withdraw  this  one  from  its 
operation,  and  because  of  the  importance  of 
fixed  and  uniform  regulations  respecting  real 
property. 

We  hold  that  the  will  of  Michael  Bunting 
passed  to  his  heirs  living  at  his  decease  a 
fixed  right  to  the  future  enjoyment  of  the  es- 
tate at  the  termination  of  the  life  estate  of 
Nancv;  that  tbe  father  of  the  plaintiff  in  error 
was  the  only  legal  heir  of  Michael  Bunting  at 
the  time  of  Michael's  death;  that,  as  such,  the 
remainder  in  fee  vested  in  him  at  tbe  death  of 
the  testator;  that  he  conveyed  this  interest  in 
his  lifetime;  and  that  the  plaintiff  in  error  is 
not  entitled  to  recover  the  possession  of  the  land. 

We  are  not  disposed  to  disguise  the  fact 
that,  in  holding  this  to  be  a  vested  remainder, 
we  are  not  in  the  current  of  the  adjudicated 
cases,  for  most  of  them  have  been  governed  by 
the  rules  that  arose  out  of  that  excessive  re- 
finement respecting  estates  in  remainder  that 
has  been  the  cause  of  so  much  complaint,  but 
by  this  ruling  we  add  our  mite  to  the  attempt 
to  simplify  the  differences  and  multiply  the 
cases  in  favor  of  vested  remaindera.  Whether 
the  rule  we  have  now  established  in  this  State 
will  make  the  distinction  ordinarily  plain  and 
easily  comprehended,  and  at  the  same  time  op- 
erate equitably  upon  all  persons  affected  there- 
by, and  harmonize  with  the  general  aim  and 
definite  policy  of  our  laws  respecting  real 
property,  time  alone  can  determine. 

It  is  recommended  that  the  judgment  of  the 
court  below  be  affirmed. 
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Per  Cfuiamt 

Itiito  ordered,  Horton*  Oh.  /.,  concurriog. 

ValenUne*  J,,  ooncarring: 

The  only  question  InTolvea  In  this  case  is, 
What  is  the  true  oonstruction  or  interpretation 
of  the  following  words,  found  in  the  last  will 
and  testament  of  Michael  Bunting  deceased? 
The  words  are:  "Then  they  are  to  descend  to 
mv  legal  heirs."  The  clause  of  the  will  in 
wnich  these  words  are  found  reads  as  follows: 

** Second,  I  wiU  and  bequeath  to  my  beloved 
wife,  Nanc7  Bunting,  after  all  my  just  debts 
and  liabilities  are  paid,  all  the  rest  of  my  es- 
tate, real  and  personal,  to  haye  and  hold  tnem, 
together  with  all  rights  and  privileges  thereto 
belonging,  during  her  lifetime,  and  then  they 
are  to  descend  to  my  legal  heirs." 

When  Michael  Buntine  died,  of  course  all  his 
interest  in  his  land  passea  from  him,  and  the  ti- 
tle thereto  necessarily  went  somewhere  else. 
Vinina  v.  WiUie,  40  Kan.  — .  20  Pac.  Rep.  282. 

A  life  estate  passed  to  his  widow,  but  where 
did  the  remainder  go?  The  remainder  in  fee 
is  slill  to  be  accounted  for.  The  testator  says 
in  his  will  that  it  is  to  "descend  to  my  legal 
heirs."  Who  were  intended  by  the  words, 
"my  legal  heirs?" 

Did  Michael  Bunting  mean  by  these  words 
his  then  living  children,  who,  he  probably  ex- 


pected, would  be  alive  when  hediedT— Andhis 
death  was  expected  soon;  or  did  he  mean 
whosoever  might  be  his  l^gal  heirs— his  chil- 
dren, his  grandchildren,  or  liis  collateral  rela- 
tions—at the  time  of  the  death  of  his  widow? 
If  he  meant  the  former,  then  a  yested  remain- 
der in  fee  passed  to  his  living  heirs  at  the  time 
of  his  death;  but,  if  he  meant  the  latter,  then 
only  a  contiuffent  remainder  was  created;  and 
no  one  coula  tell  at  that  time  where  the  fc 
might  eventually  eo.  Now,  contingent » re- 
mainders are  never  favored  in  law;  and  words 
are  never  construed  as  creating  a  contingent 
remainder  if  by  any  fair  and  reasonable  con- 
struction they  can  be  held  to  create  some  other 
interest  or  estate. 

The  foregoing  words  in  the  will  of  Michael 
Bunting,  deceased,  can  fairly  and  reasonably 
be  construed  as  creating  a  vested  remainder  in 
fee  in  his  legal  heirs  nving  at  the  time  of  his 
death,  and  need  not  necessarily  be  construed 
as  creating  a  contingent  remainder,  with  the 
estate  in  fee  to  go  no  one  could  tell  where, 
and  therefore  they  ought  to  be  construed  as 
creating  a  vested  remainder.  I  concur  in  af- 
firming the  Judgment  of  the  court  below. 

Johnstoiiy  J..* 

I  concur  in  the  conclusion  reached  and  in 
the  Judgment  of  afSrmonce. 


ILLINOIS  SUPREME  COURT. 


Anthony  W.  WOODWARD  et  al.,  Appts,, 

V, 

Josiah  D.  BROOKS  et  aL 

(.,..IU.....) 

A  yolimtary  aMd^nment  in  trust  for  the 
benefit  of  creditors,  made  in  one  State,  where  it 


Nora.— Oontnict,'  Jaw  of  plaee  governs. 

The  law  of  the  place  where  a  contract  is  made 
nsually  governs,  not  only  as  to  its  Bufflciency  and 
validity,  but  as  to  the  legal  rights  and  obligations 
of  parties  arising  from  it.  TlUotson  v.  TUlotaon, 
M  Oonn.  885;  Pope  v.  Nickerson,  8  Story,  484;  Hiber- 
nia  Nat.  Bank  v.  Laoombe,  84  N.  T.  887;  Hale  v.  N. 
J.  Steam  Nav.  Oo.  16  Oonn.  689;  GulUander  v. 
HoweU,  85  N.  Y.  067;  Downer  v.  Chesebrougb,  86 
Oonn.  80;  Hay  v.  Breed,  7  Gush.  16;  Blake  v.  Wil- 
liams, 6  Pick.  286;  Smith  v.  Blatchford,  »  Ind.  184; 
Hendenhall  v.  Gately,  18  Ind.  161;  Jordan  v.  Thorn- 
ton, 7  Ark.  234;  Larrabee  v.  Talbott,  6  Gill  (Md.) 
426;  Wilcox  v.  Hunt,  88  U.  S.  18  Pet.  378  (10  L.  ed.  200); 
Lee  V.  Selleok,  88  N.  Y.  (06;  Hall  v.  CosteUo,  48  N.  H. 
176. 

Voluntary  oeelgnment;  lawofplaeeoovemevaUditv. 

It  a  voluntary  assignment  for  the  benefit  of  cred- 
itors is  valid  in  the  State  where  made,  and  em- 
braces choses  in  action,  an  action  may  be  brought 
and  maintained  thereon  by  the  assignee  in  a  for- 
eign State  or  country,  although  the  assignment 
would  have  been  void  if  executed  there.  Fuller  v. 
Steiglltz,  27  Ohio  St.  866:  Sortwell  v.  Jewett,  9  Ohio, 
180;  Hunt  v.  Lathrop,  7  R.  1. 68;  Hall  v.  Boardman, 
14  N.  H.  88;  Bentley  v.  Whittemore,  10  N.  J.  Eq.  462; 
Moore  V.  Bonnell,  81 N.  J.  L.  00;  Thurston  v.  Rosen- 
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is  valid,  will  be  upheld,  as  against  the  citiaens  of 
that  State,  by  the  courts  of  another  State, 

(April  8. 1880 J 

APPEAL  by  plaintifb,  from  a  Judgment  of 
the  Appellate  Court,  Finst  District,  affirm- 
ing a  jud.firment  of  the  Superior  Court  of  Cook 
County  in  favor  of  the  intervener  in  an  attadi- 


field,  42  Mo.  474;  Buriock  v.  Taylor,  16  Pick.  888; 
Martin  v.  Potter,  11  Gray,  87;  Abraham  v.  PteaKno* 
8  Wend.  688. 

The  laws  of  a  State  have  no  extraterritorial  force, 
but,  through  the  comity  of  States  or  nations,  such 
laws  are  sometimes  respected,  and  the  rights  of 
parties  resting  upon  them,  where  they  are  not  op- 
posed by  the  laws  of  the  foreign  State  or  country* 
or  at  variance  with  its  public  policy,  or  prejudicial* 
in  a  legal  sense,  to  such  State  or  country  or  its  dtl- 
sEcns.  Brashear  v.  West,  32  U.  S.  7  Pet  6U8  (8  L.  ed. 
801>;  HarrisOQ  v.  Sterry,  0  U.  S.  6  Oanoh,  280  (8  L. 
ed.  104):  Bholen  v.  Cleveland,  6  Mason,  174;  Smith  v. 
Chicago  &  N.  W.  R.  Co.  88  Wis.  907;  Forbes  v.  Soan- 
nell,  13  CaJ.  242;  Means  v.  Hapgood,  10  Pick.  lOo; 
Ingraham  v.  Qeyer^  18  Mass.  146;  Dehon  v.  Foetert 
4  Allen,  658;  Edgerly  v.  Bush,  81 N.  Y.  100;  Hoyt  v. 
Thompson,  10  N.  T.  207;  Slatter  v.  Carroll,  2  Sandf. 
Ch.  673;  Willitts  v.  Waite,  26  N.  Y.  677;  Atwood  v. 
Protection  Ins.  Co.  14  Conn.  666;  Saunders  v.  WiU 
liams,  6  N.  H.  21^  Dunlap  v.  Rogers,  47  N.  H.  281: 
Banford  v.  Paine.  82  Vt.  442;  Ward  v.  Morrison,  26 
yt.606:  Greenwood  V.  Curtis,  6  BCasB.  878;  Fuller  v. 
Steiglltz,  27  Ohio  St.  866;  FOx  v.  Adams,  6  Maine* 
246:  Frasier  v.  Fredericks,  84  N.  J.  L.  168;  Walters 
y.  Whltlock,  0  Fla.  86;  Welder  v.  Maddoz,  06  Tex. 
372;  U.  S.  Bank  v.  Huth,  4  B.  Men.  428;  Milne  v* 
Moreton,  6  Blnn.  (Pa.)  858;  Law  v.  Mills,  18  Pa.  186; 
Wilson  V.  Carson,  12  Md.  64;  Johnson  v.  Sharp,  81 
Ohio  St.  611. 
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nient  suit,  and  dlschargiiig  the  trustees.    Af- 
firmed. 

The  facts  suflBdenUj  appear  in  the  opinion. 

Mr,  ^.HLfL  Bnr^tt,  for  appellants: 

The  9itu%  of  a  debt  is,  as  to  attaching  cred- 
itors, the  residence  of  the  debtor,  and  the  tribu- 
nal of  that  residence  may  exercise  lurisdiction 
over  it  in  rem,  and  the  law  of  such  residence 
determines  when  such  debt  shall  be  subject  to 
attachment. 

Roche  ▼.  BhodA  Island  In»,  Asso,  2  Bradw. 
860,  868;  mavm  t.  P^ree,  110  111.  860,  861; 
Dunlap  ▼.  Boffsri,  47  N.  H.  281,  287;  Moore  ▼. 
Wayne  Circuit  Judge,  55  Mich.  84;  MUne  ▼. 
Moreton,  6  Binn.  858,  861,_per  Tilgbman,  Ch. 
J,;  Varnumy, Gamp,  18  N.  J.  L.  826,881;  Moore 
▼.  BonneU,  81  N.  J.  L.  90;  Johneon  ▼.  Parker, 
4  Bush  (Ey.)  149, 151, 152;  Martin  t.  Potter, 
84  Vt  87,  88;  Warner  ▼.  Jaffray,  IW  N.  T.  248, 
254,  255;  Wmiame  ▼.  IngersoU,  80  N.  Y.  508, 
628, 524;  Morgan  t.  Neville,  74  Pa.  52,  57;  Beer 
▼.  Hooper,  82  Miss.  246, 255;  Warren  t.  Chjpelin, 
4  Met  504;  ^anehardT.  RuseeU,  18  Mass.  1, 6; 
Bua  Y.  Blake,  18  Mass.  158,  158;  Bieeell  y. 
Brigge,  9  Mass.  462,  408;  Story,  Gonfl.  L.  8th 
ed.  §§592a,  549,  550. 

For  the  puipoiaes  of  this  suit,  appellants  are 
to  be  regaitlea  as  if  citizens  of  Illinois. 

Nonrnident  creditors,  whether  resident  of 
the  same  sister  State  as  the  debtor  or  not,  may 
pursue  in  our  courts  a  remedY  giYen  by  our 
statute  in  the  same  manner,  to  the  same  extent, 
and  with  the  same  priority,  as  citizens  of  this 
State.  There  can  be  no  preference  of  one  OYcr 
the  Other  under  the  Federal  Constitution. 

Paul  V.  Va.  75  U.  S.  8  Wall.  168, 180(19  L. 
ed.  857,  860);  Ifbediek  y.  SehaU,  99  U.  S.  285, 
250  (25  L.  ed.  889.  841);  Oreen  y.  VanBuekirk, 
72  U.  S.  5  Wall.  807  (18  L.  ed.  599);  74  U.  8. 7 
Wall.  189  (19  L.  ed.  109);  ffibemia  Nat.  Bank 
Y.  Laeombe,  84  N.  Y.  867,  885;  Warren  y.  Jaf- 
fray, 96  N.  Y.  248,  258;  Rhawn  y.  Pearee,  110 
850;  City  Ins.  Go,  y.  Oommereial  Bank,  68  111. 
848,  851,  852;  Paine  y.  Lester,  44  Conn.  196, 
204;  Morgan  y.  NeviUe,  74  Pa.  52;  Martin  y. 
PUter,  84  Vt.  87;  Wardy.  Morrison,  25  Vt.  598, 
598;  MiteheU  y.  Shook,  72  111.  492;  Oivens  y. 
MerchanU  Nat.  Bank,  85  111.  442 ;  Dueat  y. 
Cfticago,  48  111.  172,  179,  180;  De  la  Vega  y. 
Vianna,  1  Bam.  &  Ad.  284;  Story,  Confl.  L. 
8tb  ed.  note,  pp.  546,  547. 

A  foreign  Yoluntary  assignment  for  the  pay- 
ment of  debts  will  not  defeat  a  subsequent 
attachment  here  by  a  citizen  of  IHinois,  or  of  a 
sister  State.  In  the  remedy  and  mode  of  en- 
forcing it,  we  are  always  goyemed  by  our  own 
laws.  We  haye  adopted  our  own  system  of 
attachments,  and  the  plaintiffs  had  a  right  to 
ayoid  the  assignment  and  arrest  their  debtor's 
property  in  the  hands  of  the  garnishees.  There 
is  no  pnnciple  of  law  which  will  make  our  proc- 
ess 01  attachment  subordinate  to  the  yoluntary 
Insolyent  Laws  of  another  State. 

The  Watchman,  1  Ware,  G.  C.  282, 289, 240; 
Fox  y.  Adams,  5  Maine,  245, 258,  254;  Fetch  y. 
Bugbee,  48  Maine,  9,  18;  Ohafee  y.  FonHh  Nat. 
Bank,  71  Maine,  514,  524;  Moorey.  Bonnell,  81 
N.  J.  L.  WiFaU  Biver  Iron  Works  Go.  y. 
Oroade,  15  Pick.  11,  17,  18;  Ingraham  y. 
Oeyer,  18  Mass.  146;  Dunlap'y.  Rogers,  47  N. 
H.  261,  287;  Beer  y.  Hooper,  82  Miss.  246,  247, 
255;  Johnson  Y.  Parker,  4  Bush  (Ey.)  149, 151, 
152;  Beyer  y.  Alexander,  108  111.  885;  Rhawn 
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y.  Pearee,  110  Dl.  850,  859;  De  la  Vega  t. 
Vianna,  1  Barn.  &  Ad.  284,  per  Lord  Tenter- 
den;  Rorer.  Interstate  Law,  188;  Story,  Ooi^ 
L.  8th  ed.  S  244. 

At  the  time  of  seryloe  of  process  Harlan  had 
not  giyen  notice  to  garnishees  of  the  assign- 
ment to  him  by  Broou;  and  Uie  want  of  such 
notice  at  that  time  will  defeat  the  assignment 
in  f ayor  of  appellants. 

Hundlqi  y.  WOb,  8  J.  J.  Marsh.  648,  647; 
Shaw  y.  Thompson,  48  N.  H.  180,  182. 

The  rule  requiring  on  the  transfer  of  title  of 
personal  prepay,  whether  tangible  or  consist- 
ing of  choses  in  action,  change  of  possession, 
aad  that  such  property  shall  be  taken  out  ol 
the  control,  power  and  disposition  of  the 
former  owner,  to  exempt  the  same  from  liabil- 
ity for  the  debts  of  such  former  owner,  obtains 
as  well  in  case  of  assignment  to  a  trustee  for 
the  payment  of  debts  as  in  other  transfers;  and 
equally  reauires  in  such  cases  notice  to  be  giyen 
by  the  assignee  to  a  debtor  of  the  assignor  to 
protect  the  debt  against  attaching  creditors  and 
bona  fide  purchasers. 

Ward  y.  Morrison,  25  Vt  598;  Bice  y.  GourHs, 
82  Vt  460, 461, 469,  per  Redfleld,  Gh.  J.;  Mar- 
tin y.  Potter,  84  Vt  87 ;  Fliekey  y.  Ijimey,  4 
Bazt  (Tenn.)  169, 170;  Meekery.  Wilson,  1  Gall. 
C.  C.  419,  420,  per  Story,  J.;  Fraeier  y.  Fred- 
ericks, 24 1^.  J.  L.  162, 167;  Ramsey  y.  Steven- 
son, 5  Mart  O.  S.  (La.)  28;  Dewey  y.  Adams,  4 
Edw.  Ch.  21;  Warren  y.  Jaffray,  96  N.Y.  248, 
254. 

The  assignee  of  a  simple  contract  debt  e.  g,, 
a  book  debt,  should  giye  notice  to  the  debtor 
of  the  assignment,  in  order  to  take  away  from 
the  debtor  the  right  of  making  payment  to  the 
assignor,  and  to  take  away  from  the  assignor 
the  power  and  disposition  oyer  the  thing  as- 
signed. 

Loveridge  y.  Cooper,  8  Russ.  55-59;  Dearie- 
y.  Halt,  8  Russ.  1,  18,  22,  26-80;  Foster  y. 
CockereU,  9  Bligb,  N.  R.  882,  875;  S.  C.  oi» 
appeal,  8  Clark  S;F.  456;  Williams  y.  Thorp, 
2  Sim.  257;  Timson  y.  Ramsbottom,  2  Eeen,^ 
85;  Meux  y.  BeU,  1  Hare,  78, 85;  Stocks  y.  Dob- 
son,  4  DeG^z,  M.  &  G.  11;  Greening  y.  Beck- 
ford,  5  Sim.  195;  Dunster  y.  OlengaU,  8  Irish 
Ch.  47,  51;  Jones  y.  Jones,  8  Sim.  688,  648v 
Be  FreshficUts  Trust,  L.  R  11  Ch.  Diy.  198; 
Loomis  y.  Loomis,  26  Vt  199,  208;  %i»n  v. 
Hamilton,  63  U.  S.  1  Wall.  604,  628  (17  L.  ed. 
619,  624);  Judson  y.  Corcoran,  58  U.  S.  17 
How  612,  615  (15  L.  ed.  281,  282);  PeopUs^ 
Bank  y.  Qridl(fy,  91  111.  457,  467;  CampbeU  y. 
Whitson,  68  111.  240, 248;  Wellington  y.  Heer- 
mans,  110  111.  564,  575;  Story,  £q.  Jur. 
§§  421  b,  1047. 

Messrs.  Hntehinson  A  ImlT,  for  appellee- 
Harlan: 

The  debt  due  from  the  garnishees  to  Brooks- 
passed  by  the  assignment  of  Harlan,  and  was 
not  liable  to  garnishment     The  assignment, 
being  yalid  by  the  laws  of  Pennsylyania,  was- 
sufficient  to  yest  the  debt  in  the  assignee. 

Bentleyy.  Whiltmore,  19  N.  J.  Eq.  462;  Hoag 
y.  Hunt,  21  N.  H.  106;  Smith  y.  Brown,  43. 
N.  H.  44;  Atwood  y.  Protection  Ins.  Co.  14 
Conn.  555;  Van  Buskirky.  Harford  F.  Ins. Co. 
14  Conn.  588;  Clark  y.  Conn.  Peat  Co,  85  Onn. 
803; /^Afy.  May,  17 Pa.  91;  Moorey.  Bonndl,. 
81  N.  J.  L.  90;  Finer  y.  Bests,  82  Mo.  240^ 
Whipple  y.  Thayer,  16  Pick.  25;  DaniOs  y^^ 
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WiUard,  16  Pick.  86;  Burloek  v.  Taiflor,  16 
Pick.  885. 

The  iitus  of  the  debt  was  the-domicil  of  the 
creditor  or  assignor. 

Wharton,  Confl.  L.  g  868;  Ooodmn  v. 
EoKbrook,  4  Wend.  879;  Atwood  ▼.  ProtecUon 
I'M,  Co,  14  Conn.  555. 

Appellants  having  notice  of  the  assignment, 
it  was  not  necessary,  in  order  to  vest  the  debt 
in  the  assignee,  to  notify  the  debtor.  Notice 
pendente  lite  is  sufficient. 

Story,  Confl.  L.  §§896-898:  WoodY,  Part- 
ridge,  11  Mass.  488;  Fatter  ▼.  ainJder,  4  Mass. 
450;  Dixv,  Cobb,  4  Mass.  508;  Muirv.  Bchenck, 
8  Hill,  228;  Vanbu$kirk  v.  Harford  F.  Ins. 
Co,  14  Conn.  688;  Bieliop  v.  Eoleofnb,  10 
Conn.  444. 

Per  Cnriamt 

Josiah  D.  Brooks  and  Leeds  Miller,  while 
partneis  doing  business  in  Philadelphia  under 
the  name  and  style  of  Brooks,  Miller  &  Co., 
acquired  title  to  a  lot  In  Cook  County,  in  this 
State,  in  the  firm  name,  and  taken  in  payment 
of  a  firm  debt 

On  November  28,  1883,  the  firm  was  dis- 
solved by  the  death  of  Miller,  but  Brooks  con- 
tinued the  business  under  the  same  firm  name, 
and  while  so  acting,  on  May  20,  lb84,  accepted 
a  bill  of  exchange  drawn  on  him  in  the  said 
firm  name  in  favor  of  the  plaintiffs,  James  S. 
Woodward  &  Sons.  The  retention  and  use  of 
the  firm  name  after  Miller's  death  created  no 
liability  on  Miller's  estate,  so  that  by  accept- 
ing the  draft  in  the  firm  name  Brooks  made 
himself  individually  liable  to  the  plaintiffs' 
therefor. 

On  July  1,  1884,  Brooks  entered  into  part- 
nership with  William  G.  Jenks,  and  they, 
under  the  same  firm  name,  carried  on  business 
in  Philadelphia  until  September  4,  1884,  when 
they  failed  and  made  a  voluntary  assignment, 
for  the  benefit  of  creditors,  to  Edward  S.  Har- 
lan, assignee. 

The  deed  of  asd^rnment,  after  reciting  that 
Brooks  and  Jenks  were  indebted  to  divers 
persons,  grants,  bargains,  sells  and  conveys  to 
said  Harlan  "aJl  and  singular  the  lands,  tene- 
ments, and  real  estate,  and  also  all  the  ^oods 
chattels,  effects,  and  property  of  every  kind, 
real,  personal  and  mixed,  of  the  said  Josiah  D. 
Brooks  and  William  G.  Jenks,"  except  so 
much  thereof  as  might  be  exempt  from  execu- 
tion, in  trust  to  sell  and  dispose  of  the  same, 
and  to  collect  and  receive  all  debts  due  to  said 
Brooks  and  Jenks,  or  either  of  them,  and  from 
the  proceeds  to  pay,  first,  the  expenses  incident 
to  the  trust;  secondly,  the  creditors  of  said 
Brooks  and  Jenks  their  respective  Just  demands 
in  f uU,  if  fiufflcient,  otherwise  prorata;  and, 
lastly,  any  surplus  '^  said  Brooks  and 
Jenks." 

The  principal  question  discussed  by  coun- 
sel, relates  to  the  effect  a  voluntary  assign- 
ment of  all  his  property  by  a  foreign  debtor 
for  the  benefit  of  creditors  will  have  on  his 
property  having  a  situs  in  this  State.  At  the 
time  of  this  assignment  the  garnishees  had  in 
their  hands  something  over  fl,200,  one  half  of 
which  is  claimed  to  belone  to  Josiah  D.  Brook.«(, 
and  the  other  half  to  the  heirs  of  Miller;  being 
the  proceeds  of  the  sale  of   the  real  estate 
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before  mentioned  as  belon^ng  to  the  origi- 
nal firm  of  Brooks  <&  Millei. 

It  is  not  shown  that  ttiere  had  been  an  ad- 
justment of  the  partnership  assets  and  accounts 
between  Brooks  and  the  heirs  of  Miller;  so 
that  the  extent  of  Brooks'  interest  in  this  sum 
of  money  cannot  be  told. 

After  the  assignment  was  made,  acknowl- 
edged and  recoraed  in  conformity  witli  the 
laws  of  PeDnsylvania,  where  the  debtors  re- 
sided, the  plamtiffs,  residents  of  the  same 
State,  wiUi  notice  of  the  assignment,  brou<>ht 
attachment  in  the  Superior  Court  of  Cook 
County  against  Brooks,  and  service  was  had 
on  said  garnishees.  The  assignee,  Harlan, 
interpleaded  in  that  cause,  dainuns  one  half  of 
the  money  in  the  garnishee's  hands  under  the 
assignment,  while  the.  plaintiffs  claimed  the 
same  money  in  the  hands  of  the  garnishees  by 
virtue  of  said  attachment  proceeding.  The 
deed  of  assignment  apparently  is  valid,  under 
the  laws  of  the  State  of  Pennsylvania.  As  the 
deed  is  there  yalid,  it  must  be  held  valid 
here;  it  being  the  general  rule  that  the  lejt  loci 
will  govern  in  determining  the  validity  of  con- 
tracts, and  in  their  interpretation  and  con- 
struction. It  does  not,  however,  follow  thai 
all  contracts  valid  where  made,  will  be  en  forced 
by  courts  of  other  States  or  Jurisdiction.  In 
respect  of  the  time,  mode  and  extent  of  the 
remedy  the  lex  fori  governs.  Mineral  Point 
E,Co.  V.  Barron,  83  111.  865. 

In  the  absence  of  claims  of  domestic  credi- 
tors, the  assignee  under  a  valid  foreign  assign- 
ment may  reduce  to  his  possession  the  proixTt  v, 
and  collect  the  debts  assigned  to  him  within 
this  State:  and  debtors  here,  owing  the  as- 
signor, and  having  no  set-off,  will  be  compelled 
to  pay  the  assignee.  But  if  the  foreign  assign- 
ment, if  made  here,  would  be  set  aside  as 
fraudulent,  or  is  contrary  to  the  policy  of  our 
laws,  our  courts  will  not  enforce  it  as  against 
attaching  creditors,  whether  forei^  or  domes- 
tic, although  it  may  be  valid  in  the  State 
where  made.  May  v.  Wannemaetier,  1 1 1  Mass. 
202;  Zipcey  ▼.  Th<mp9on,  1  Gray,  243;  Fafl 
River  Iron- Works  Co,  v.  Oroade,  15  Pick.  11; 
KeUy  V.  Orapo,  45  N.  Y.  86;  GuiOander  v. 
Boioell,  85  N.  Y,  657. 

As  a  voluntary  foreign  assignment,  yalid  In 
the  State  where  made,  is  enforced  in  this 
State  as  a  matter  of  comity,  our  courts  will 
not  enforce  it  to  the  prejudice  of  9ur  citizens 
who  may  have  demands  against  the  assignor. 
It  is  contrary  to  the  policy  of  our  laws  to  allow 
the  property  or  funds  of  a  nonresident  debtor 
to  be  witharawn  from  this  State  before  his 
creditors  residing  here  have  been  paid,  and 
thus  compel  them  to  seek  redress  in  a  foreign 
Jurisdiction. 

So  it  was  held  in  Eeyer  Y.Alexander,  108  Dl. 
885,  that  a  voluntary  assignment  of  a  nonresi- 
dent debtor's  property,  valid  under  the  laws 
of  the  State  where  made,  will  not  be  enforced 
here  as  against  domestic  attaching  creditors. 
See  Chafee  v.  Fourth  NaU  Bank,  71  Maine, 
524;  Kelly  v.  Crapo,  supra;  Johnson  y.  Parker, 
4  Bush,  149;  Chicago  M.  A  8t.  P,  R,  Co.  v. 
Keokuk  N,  L,  Packet  Co.  108  111.  817;  Ufe 
Asso.  of  America  y.  Fassett,  102  lU.  815. 

In  May  v.  First  National  Bank,  122  111.  551, 
11  West.  Rep.  688,  we  held  that  a  voluntary  as- 
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sigament  made  In  another  State  by  a  nonrcsl- 
dcDt  there,  executed  in  conformity  with  our 
laws  in  respect  to  the  conveyance  of  property, 
but  inconsistent  in  substantial  respects  with  oiir 
statute  relating  to  assignments,  will  not  be  en- 
forced here  to  Uie  detriment  of  our  citizens, 
but  for  lUl  otiier  purposes,  and  between  citizens 
of  the  States  where  the  assignment  was  made, 
if  valid  by  the  kx  lod,  it  wiU  be  carried  into 
effect  by  the  courts  of  this  State.  That  case 
is  decisive  of  the  one  at  bar. 

In  the  present  case  there  are  no  domestic 
creditors  to  be  affected.  The  attaching  credi- 
tors are  resident  in  the  same  State  with  the 
assignee,  and  where  the  assignment  was  made 
and  will  be  executed.  As  before  seen,  the  as- 
signment is  valid  under  the  laws  of  Pennsyl^ 
vania,  and  capable  of  being  enforced  there; 
and  under  the  doctrine  announced  the  courts 
of  this  State  will  give  it  effect  as  against  citi- 
zens of  Pennsylvania.  The  heirs  of  Miller 
are  not  complaining  here.  It  seems  that  they 
as  well  as  the  assignee,  assignors  and  attach- 


ing creditors  are  all  residents  of  the  same 
State. 

The  claim  made  by  the  assignee,  as  well  as 
by  the  attaching  creditors,  is  oi  Brooks'  inter- 
ests in  the  monejr  in  the  hands  of  the  garnishee. 
If  the  Miller  heirs  have  an  equitable  right  to 
more  than  one  half  of  the  money  now  m  the 
hands  of  the  garnishee,  it  is  not  perceived  why 
that  question  may  not  be  determined  bv  an 
adjustment  of  the  partnership  accounts  of  the 
onginal  firm  in  the  courts  of  that  State.  The 
rule  here  announced  is  not  in  conflict  with 
Bhawn  V.  Ptaree,  110  HI.  350.  In  that  case 
the  assignment  was  not  voluntary,  but  resulted 
by  the  laws  of  the  State  of  Pennsylvania.  A 
statutory  assi^ment  will  not  oe  enforced 
against  attach mg  creditors  of  another  State. 
May  V.  FivBt  NaU  Bank,  supra. 

Finding  no  error  in  this  record  for  which 
the  Judgment  should  be  reversed,  it  is  affirmed. 

Bailey*  J.,  having  beard  this  case  in  the 
Appellate  Court,  took  no  part  in  its  decision 
here. 
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V. 

J.  A.  RICHARDS,  Fiff.  in  Err. 
(...-W.  Va.....) 

*nubt  elaiue  of  section  2f  ehapter  82* 

*Head  note  by  Brahhon,  J. 

NOTB.— I^toenM  to  hawkers  and  peddlers, 

A  peddler  Is  one  who  supplies  the  same  customers 
regularly  and  continuously  in  a  city.  He  is  one 
who  deals  in  small  or  petty  things,  and  the  term 
** peddler"  embraces  a  person  eDgaged  through 
the  ctty  from  house  to  house,  and  selling  in  small 
quantities  to  different  persons.  Davis  v.  Macon,  S4 
Ga.  128;  Chicago  v.Bartee,  100  TIL  61. 

A  lightning-rod  man  is  a  peddler.  State  v.  Wil- 
Bon,2Lea,28. 

The  statute  contemplates  that  the  peddler  shall 
have  Us  individual  license  at  all  times  ready  for  ex- 
hibition to  any  sheriff,  coUeotor,  constable  or  citl- 
len.  State  v.  Downing,  6  West.  Bep.  64, 22  Mo.  App. 
GOA. 

A  peddler*s  tax  is  on  the  occupation,  not  the 
goods;  and  one  who  engages  in  the  business, 
whether  as  agent  or  owner,  must  pay  it.  Temple 
V.  Sumner,  61  Miss.  18;  Cooley,  Taxn.  679. 

Peddlers  and  transient  doEders  are  commonly 
taxed  a  specific  sum  by  the  year,  because  they  are 
Ukely  to  escape  any  other  tax.  State  v.  Hodgdon, 
41  Vt.  1B9;  Wynne  v.  Wright,  1  Dev.  &  B.  L.  19; 
Cowles  V.  Brittain,  2  Hawks,  204;  Wilmington  v. 
Roby,  8  Ired.  L.  260;  Whitfield  v.  Longest,  6  Irod.  L. 
268;  Plymouth  v.  Pettijobn,  4  Dev.  L.  581;  State  v. 
Charleston,  10  Bich.  L.  210;  State  v.  Pinckney,  10 
lUch.  L.  474;  Charleston  v.  Ahrens,  4  Strobh.  L.  241; 
Keller  v.  fiftate,  U  Md.  GSES;  MorrUl  v.  State,  28  Wis. 
428. 

lAeensefcr  sale  of  sevoing  maehinss, 

A  State  may  require  a  license  for  the  sale  of  sew- 
ing machines,  although  the  machines  are  patented 
under  the  laws  of  the  United  States  where  there  is 
no  disorimJnatlon  against  machines  from  outside 
the  State.    Webber  v.  Va.  103  U.  S.  844  c26  L.  ed.  665). 

8  li.  R.  A. 


Code*  as  amended  by  chapter  17,  Acts  1886,  which 
reads,  ''Nor  shall  any  agent  traveling  with  one 
or  more  horses,  sell  any  lightning  rod,  sewing  ma- 
chine, or  organ  or  other  musical  instrument, 
without  a  state  license  therefor,"  is  not  uncon- 
stitutionaL  as  applied  to  such  agents  selling  Sin- 
ger sewing  machines,  manufactured  outside  of 

this  State. 

(March  7, 1880.) 

A  law  imposing  an  annual  tax  on  **aU  peddlers  of 
sewing  machines  and  selling  by  sample  "  is  a  tax  on 
all  peddlers  of  such  machines,  without  regard  to 
the  place  or  production  of  the  material,  and  is  con- 
stitutionaL  Howe  Machine  Co.  v.  Gage,  100  U.  8. 
676  (25  L.  ed.  754);  9  Baxt.  618. 

If  a  law  by  which  peddlers  in  Tennessee,  of  Con- 
necticut-made sowing  machines,  are  taxed,  levies 
a  tax  *"  upon  all  peddlers  of  sewing  machines,  with- 
out regard  to  place  of  growth  or  produce  of  mate- 
rial or  of  manufacture,*^  it  does  not  discriminate  in 
fttvor  of  citizens  of  the  State  which  enacted  it  and 
is  valid.  Mowe  Mach.  Co.  v.  Gage,  100  U.  S.  676  (26 
L.  ed.  754);  Webber  v.  Va.  108  U.  S.  844  (28  L.  ed.  665); 
compare  Seymour  v.  State,  61  Ala.  62. 

The  Singer  BianuftKSturing  Company  pays  license 
in  Richmond  as  a  merchant,  and  by  law  has  a  ri^rbt 
to  sell  by  sample  in  other  counties.  Dut  this  does 
not  authorize  it  to  take  its  wares  into  other  coim- 
ties  for  sale  without  taking  out  a  merchant*s  li- 
cense there.    Webber  v.  Oom.  88  Gratt  896. 

CorutitutionOUty  of  license  laws. 

An  Act  concerning  hawkers  and  peddlers  is  not 
in  violation  of  the  commercial  clause  of  the  Con- 
stitution of  the  United  States.  Com.  v.  Ober,  12 
Cush.  490;  2  Desty,  Taxn.  1301. 

llie  Pennsylvania  Act  of  June  10, 1881,  prohibiting 
peddling  in  cities  of  the  second  and  third  class 
without  a  license,  is  a  police  regulation  and  not  in 
conflict  with  the  constitutional  provision  that  taxa- 
tion shall  be  uniform  upon  the  same  class.  Knee- 
land  V.  Pittsburgh  (Pa.)  10  Cent.  Rep.  421. 

An  ordinance  requiring  hawkers  or  peddlers  to 
take  out  a  license  for  the  sale  of  goods  not  the 
growth  or  manufacture  of  Rush  County  is  invalid. 
Graff tyv.  Rush vf lie,  5  West.  Rep.  868.  107  Ind.  602. 

An  ordinance  requiring  canvassers  for  books  or 

45 
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70<r 


WB8T  YntOINIA  BUFBEMB  OOCBT  OF  AfFBAZA 


Mas.' 


ERROR  to  the  Circuit  Court  of  Wood  Coun- 
ty, to  review  a  iudgment  coDvicting  de- 
fendant upon  an  indictment  for  selling  sewing 
machines  without  a  license.    Affirmed. 

The  facts  appear  in  the  opinion. 

Mr,  W.  N.  MiUer»  for  plaintiff  in  error: 

Sections  2  and  4  of  chapter  107,  Acts  of 
1877,  and  section  1,  chapter  288.  Acts  of  187^ 
78,  have  heen  held  void  so  far  as  the^  affected 
the  right  of  the  Singer  Manufacturing  Com- 
pany to  sell  machines  in  the  State,  as  peddler, 
by  reason  of  the  saving  provision  of  section 
4  thereof,  in  favor  of  persons  eneaged  in  man- 
ufacturing goods  in  the  State  ana  selling  them 
as  peddlers,  either  by  themselves  or  their 
agents.  Wnat  a  prinapal  may  do  himself  he 
may  do  by  his  ajzent. 

Myerdoek  v.  Ocm,  26  Gratt.  988. 

A  statute  of  this  kind,  which  discriminates 
in  favor  of  home  manufactured  goods  as  against 
goods  of  a  foreign  manufacture,  is  repugnant 
to  the  Constitution  of  the  United  States,  con- 
ferring upon  Congress  the  sole  power  to  regu- 
late commerce  between  the  different  States. 

BobiUni  v.  Shelby  Co,  Taxing  Ditt.  120  U.  S. 
489  (80  L.  ed.  «94t,  23  Reporter,  449;  Stais  v. 
Long,  95  N.  C.  582,  24  Cent  L.  J.  157;  Web- 
her  V.  Va.  108  U.  S.  850  (26  L.  ed.  567); 
Welton  V.  Mo.  91  U.  S.  275  (28  L.  ed.  847),  and 
cases  cited;  Tiernan  v.  Binker,  102  U.  S.  128 
(26  L.  ed.  108);  Mobile  Co.  v.  Kimball,  102  U. 
S.  695-697  (26  L.  ed.  289);  Ouy  v.  Baltimore, 
100  U.  S.  484,  488(25  L.  ed.  748,  744);  WaUing 
V.  Mich.  116  U.  S.  446  (29  L.  ed.  691). 

Mr.  Alf^d  Caldwell,  Atty-Gen.,  for  de- 
fendant in  error: 

That  the  Judgment  of  the  court  below  was 
Gorreet^ 


How  Machine  Oo.  t.  Qage^  100  U.  &  676(25 

L.  ed.754). 

Brannoiit  J.,  deUvored  the  opinfoii  of  the 

court: 

J.  A.  Richards  was  indicted  in  the  Circuit 
Court  of  Wood  County,  on  the  charge  that,  as 
agent  and  salesman  of  the  Singer  Muiufactur- 
ing  Company,  a  corporation  under  the  laws  of 
the  State  of  New  Jersey,  without  a  license,  he 
unlawfully,  as  such  agent,  traveling  with  one 
or  more  horses,  did  sell,  offer  and  expose  for 
sale  sewing-machines  known  as  "Singer  Sew- 
ing Machines." 

Defendant  moved  the  court  to  quash  the  in- 
dictment, but  his  motion  was  overruled.  He 
pleaded  not  guiltv,  and  a  jury  convicted  him, 
and,  after  overruling  a  motion  for  a  new  trial 
and  in  arrest  of  judgment,  the  court  gave 
Judgment  against  him  for  $10  fine.  He  also 
tendered  a  special  plea  to  the  effect  that,  at  the 
time  of  committing  the  offense,  he  was  en- 
caged in  selling  as  agent,  and  not  otherwise, 
for  the  Singer  Manufacturing  Company,  a  cor- 
poration under  the  laws  of  l^ew  Jersey,  and 
for  no  one  else.  Singer  sewing  machines,  which 
were  manufactured  by  said  company  in  New 
Jersey;  and  averring  tbat  section  2  of  the  Act 
of  the  Legislature  of  1885,  under  which  the  In- 
dictment was  found,  was  repugnant  to  the 
Constitution  of  the  United  States— which  plea 
was  rejected  and  exception  therefbr  takcip.  It 
was  proven  that  in  1886  defendant  was  em- 
ployed by  the  Singer  Manufacturing  Company 
to  sell  sewinff  machines  called  "Singer  Sewinj; 
Machines;  '*  mat  he,  on  June  80, 18Sl,  sold  one 
machine  in  Wood  Coun^,  and  others  during 
the  year  prior  to  the  indictment;  and  that  in 


other  articles  to  take  oat  lioenses— not  applying  to 
penoDfl  holding  mercantile  licenses,  or  residents  of 
county  selling  their  own  farm  products  does  not 
conflict  withthe  Federal  or  Pennsylvania  Oonstita- 
tion.  Borough  of  Warren  v.  Geer,  Q  Gent.  Bep.  807, 
117  Pa.  a07, »  W.  N.  0. 157. 

An  ordinance  imposing  a  license  upon  agents  for 
sewiog  machines  Is  within  a  charter  authorizing 
the  licensing  of  agents,  and  Is  not  repugrnant  to  the 
constttutional  provision  as  to  uniformity  of  taxa- 
tion. Bt.  Louis  V.  Bowler,  18  West.  Uep.  647, 94  Mo. 
880. 

An  ordinance  imposing  a  greater  fee  on  a  non- 
resident applicant  for  a  peddler's  license  than  on  a 
resident  of  the  city  Is  void.  State  v.  Orange,  11 
Cent.  Bep,  579, 60  N.  J.  L.  889. 

DfttififRert  or  cowfMfnML  troMlcrk 

A  drummer  or  oommerolal  traveler  is  not  a  ped- 
dler, because  he  does  not  carry  with  him  the  goods 
sold.   ISx  parU  Taylor,  68  Miss.  478. 

The  license  tax  imposed  upon  drummers  by  Laws 
1885,  chap.1176,  •  26  (Bevenue  Act),  does  not  conflict 
with  the  Oonstitution  of  the  United  States.  State 
V.Long,  95  N.0.58S. 

The  rebate  allowed  from  the  drmnmer^s  license 
tax,  to  merchants  paying  a  purchase  tax,  by  sec- 
tion 25  of  said  Act,  does  not  discriminate  ogainst 
nonresidents,  since  all  persons  irrespectiye  of  their 
residence,  engaged  in  the  business  therein  desig- 
nated, are  entitled  to  its  benefits.  State  v.  Long, 
95K.a668. 

Travdino  eaXeamen;  sales  by  sample. 

Transient  persons  selling  goods  within  the  State, 
by  wholesale  or  retail,  on  land  or  on  water,  are 

8  L.  R.  A. 


liable  to  pay  a  license  tax.  Oole  v.  Bandolph,  81 
La.  Ann.  585;  2  Desty,  Taxn.  1889. 

A  law  imposing  a  license  tax  on  transient  persons 
doing  business  within  the  State  does  not  violate  the 
provisions  of  the  Federal  Constitution.  Cole  v. 
Bandolph,  81  La.  Ann.  685;  State  v.  North,  27  Mo. 
464;  State  v.  Shapleigh,  27  Mo.  844;  BIddle  v.  Com. 
18  Serr.&B.405. 

If  a  statute  makes  no  dUference  between  resident 
and  nonresident  sample  merohantB,  the  latter  can- 
not complain  of  a  tax.  Ex  parU  Aomton,  4 
Hughes,  200. 

As  to  exemption  of  home  manufactures  from 
taxation,  see  Howe  Maoh.  Co.  v.  Gage,  9  Boxt.  618; 
Cooley,  Taxn.  98. 

To  authorize  a  person  to  sell  foreign  merchan- 
dise without  a  license,  he  must  have  received  it  in 
exchange  for  articles  of  his  own  manufacture  or 
for  productions  of  his  own  agriculture.  Beall  v. 
State,  4  Blackf .  107. 

A  state  law  imposing  a  license  fee  upon  mer- 
chants who  go  from  place  to  place  soliciting  orders 
is  not  unoonstitutioiuLl,  as  involving  a  duty  or  im- 
post on  imports,  or  a  regulation  of  commerce,  or 
unequal  taxation.  Colson  v.  State,  7  Blookf.  500; 
Sears  v.  Warren  Co.  86  Ind.  287;  Be  Buddph,  2  Fed. 
Bep.  65;  2  Desty,  Taxn.  1890. 

It  Is  not  a  violation  of  the  statute  forbidding  un- 
licensed hawking  and  peddling,  although  occa- 
sionally an  order  was  filled  toy  delivery  of  the  sam- 
ple, as  selling  goods  by  sample  is  not  peddling. 
Com.  V.  Famum,  114  Moss.  267.  OonCro,  Morrill  v. 
State,  88  Wis.  428;  Com.  v.  Jones,  7  Bush,  602. 

But  a  state  law  requiring  a  Hoense  tax  whiob 
discriminates  against  goods  from  outside  the  Stats 
Is  unconstitutlonaL  Welton  v«  Mow  VI U.  8.  S}C  <2i 
L.ed.847). 
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Belling  he  traveled  with  one  horse  and  wagon; 
and  that  he  sold  only  Singer  machines;  and 
that  they  were  all  manufactured  in  New  Jer- 
sey, ana  none  in  West  Virginia;  and  that  de- 
fendant trayeled  through  the  country,  and  sold 
machines;  that  it  was  his  duty  to  sell  and  de- 
liver machines  received  hy  him  from  the  com- 
panjr's  office  in  Parkershurg,  W.  Va.  It  was 
agreed  that  said  company  was  a  corporation 
under  the  laws  of  New  Jersey.  The  defend- 
ant obtained  this  writ  of  error. 

The  defense  is  based  on  the  contention  that 
the  statute  on  which  the  indictment  stands  is 
in  violation  of  that  clause  of  the  Constitution 
of  the  United  States  giving  Congress  power  to 
r^ulate  commerce  among  the  States.  The 
statute  involved  here  is  found  in  chapter  17, 
Acts  1885. 

Section  2  provides  that  "  No  person  with- 
out a  State  license  therefor  shall  act  as 
hawker  or  peddler  .  .  .  Nor  shaU  any 
agent  traveling  with  one  or  more  horses  sell 
any  lightning]  rods,  sewing  machines  or  organ 
or  other  musical  instrument,  without  a  State 
license  therefor." 

The  statute  contains  a  penalty  section.  It  is 
contended  that  the  closing  clause  of  section  4 
renders  the  above  provision  as  to  agents  un- 
constitutional. 

Section  4,  after  specifying  several  exemp- 
tions from  the  license  taxation  imposed  by  the 
preceding  sections,  closes  with  the  clause:  "Nor 
shall  any  company  or  person  eugskged  in  man- 
ufacturmg  goods  in  this  State  be  required  to 
pay  a  license  as  peddler  for  selling  such  goods, 
either  by  himself  or  his  aeent." 

Let  us  first  understand  the  effect  of  the  stat- 
ute in  hand.  If  it  could  be  said  that  under  it 
an  agent  traveling  with  a  horse,  selling  sewing 
machines  manufactured  out  of  the  State,  must 
have  license,  while  one  so  traveling  selling 
machines  manufactured  in  the  State  is  exempt 
from  license,  I  should  think  the  Act  would  be 
unconstitutional  as  held  by  the  Supreme  Court 
of  the  United  SUtes  in  WOSery.  Virginia,  108  U. 
8. 850  [26  L.  ed.  567],  and  Wdton  v.  Missouri,  91 
U.S.  275  [23  L.  ed.8471.  See  also  Hinson  y,Loit, 
75  U.  8.  8  Wall.  148  [19  L.  ed.  8871;  Ward  v. 
Maryland,  79  U.  S.  12  Wall.  418  [20  L.  ed.  4491; 
Mobile  Go.  v.  KimbaU,  102  U.  S.  691  [26  L.  ed. 
2881. 

But  I  cannot  hold  that  such  is  the  construc- 
tion of  the  statute.  I  think  an  agent  so  trav- 
eling selling  sewing  machines  manufactured  in 
the  State  is  subject  to  license  as  well  as  one 
selling  machines  manufactured  out  of  the 
State.  The  said  clause  of  section  2  expressly 
subjects  them  to  license. 

Section  4  has  for  its  purpose  the  taking  out 
of  sections  1  and  2  certain  subjects  and  ex- 
empting them  from  Hceuse  taxes;  and,  to  ex- 
empt any  subject  from  taxation  so  plainly  im- 
posed, we  must  be  sure  the  subject  falls  within 
the  exemptions.  Exemptions  from  taxation 
should  be  closely  construed.  Remember  that 
the  closing  clause  of  section  4  says:  "  Nor 
shall  an^  company  or  person  eneaged  in  mau- 
ufactunng  goods  in  this  State  he  required  to 
pay  a  license  as  peddler."  But  for  this  a  home 
manufacturer  of  goods  traveling  and  selling  his 
goods  himself,  like  a  peddler,  would  have  to 
get  a  peddler  s  liceuse,  as  he  would  be  do- 
ing that  which  would  make  him  a  peddler.  So, 
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but  for  it,  if  his  agent  traveled  and  sold,  he 
would,  by  even  the  defendant's  construction, 
unless  he  was  selling  lightning  rods,  machines, 
or  musical  instruments,  be  liable  to  peddler's 
license. 

But  this  clause  takes  him  out  of  the  category 
of  peddlers.  The  statute  clearly  makes  ped- 
dlers a  class  for  license,  and  agents,  traveling 
with  one  or  more  horses  selling  those  articles  a 
separate  and  distinct  class  for  license. 

This  clause  does  not  say  he  shall  not  pay  a 
license  as  an  agent  so  traveling,  selling  lig;ht- 
ning  rods,  etc..  but  that  he  shall  not  be  required 
to  pay  a  license  "as  peddler."  Why  make  the 
statute  say  he  shall  not  pay  a  tax  as  ageot  trav- 
eling with  one  or  more  horses  selling  li^htniug 
rods,  sewing  machines,  etc.,  when  it  does  not 
say  so  in  terms,  and  when  we  know  that  this 
same  Act  has  just  made  two  separate  classes  of 
peddlers  and  such  agents  for  license  taxation, 
and  when  to  bring  a  subject  under  exemption 
from  taxation  clearly  imposed  by  a  preceding 
section,  we  should  nave  clear  language? 

If  the  Legislature  had  intended  to  exempt 
them  from  tax  as  agents,  why  did  it  not  U^e 
the  words  "as  agents,"  not  the  words  "as  ped- 
dler"— make  it  exempt  one  tax  of  one  amount, 
when  it  in  terms  exempts  a  different  tax  of  a 
different  amount?  For  chapter  20  of  Acts  1835 
makes  different  amounts  of  license  taxes  ou 
such  peddlers  and  agents. 

Another  argument:  The  statute  sa3rs:  "Nor 
shall  any  company  or  person  engaged  in  manu- 
facturing goods  in  this  State  be  required  to  pav 
a  license  as  peddler  for  selling  such  gooas; 
and  addinf  the  words,  "either  by  himself  or  his 
agent" — aading  those  words,  not  to  define  who 
should  be  exempt,  for  it  bad  already  declared 
thai  any  company  or  person  manufacturing 
goods  in  this  State  should  be  exempt,  but  only 
to  declare  him  exempt  whether  selling  by  him* 
self  or  by  agent.  The  office  of  the  clause  is  not 
to  exempt  agents  selling  goods  manufactured  in 
this  State,  but  to  exempt  the  company  or  per- 
son manufacturing  goods  in  this  State  from  the 
tax  of  a  peddler  and  as  a  peddler,  whether  he 
sells  by  himself  or  his  agent. 

If  it  be  said  that  the  Legislature  could  hard- 
ly have  regarded  it  necessary  to  put  in  this 
clause  to  exempt  from  peddler  license,  as  it 
would  not  be  thought  that  he  would  have  to 
pay  both  peddler's  and  agent's  license — double 
tax  for  one  right — I  reply  that  the  object  was  to 
exempt  the  home  manufacturer  from  peddler's 
license  when  selling  as  a  peddler,  which  he 
would  have  to  pay  but  for  this  clause;  and 
as  to  an  agent  it  was  inserted  out  of  abundant 
caution,  to  avoid  any  pretense  of  double  taxes. 

I  think  this  construction  greatly  strengthened 
by  reference  to  another  chapter  of  the  Acts  of 
1885.  The  function  of  chapter  17,  which  we 
have  been  discussing  is  to  declare  what  callings 
shall  be  subject  to  license,  while  the  function 
of  chapter  20  is  to  declare  the  amounts  of  license 
taxes;  and  being  in  pari  materia,  they  can  be 
properly  considered  together. 

In  section  4,  chapter  20,  Acts  1885,  fixing  the 
rates  of  taxes  on  licenses,  will  be  found  the 
following  language:  "  On  Hawkers  or  Ped- 
dlers. On  every  license  to  act  as  hawker  or 
peddler,  if  the  person  licensed  travel  on  foot 
without  a  horse,  $15;  if  he  travel  with  one  or 
more  horses,  a  wagon  or  other  vehicle,  $75; 
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provided,  this  claaae  is  not  to  be  oonstmed  as  em- 
bracing what  are  known  as  'fann'  or  'produce' 
hucksters.  But  no  company  or  person  who  is 
a  resident  of  this  State,  and  engaged  in  manu- 
facturing goods  in  the  State,  shall  be  required 
to  pay  aiicense  as  peddler  for  selling  such  goods 
either  by  himself  or  aeent" 

Now,  here,  when  tne  Legislature  comes  to 
fix  the  tax  on  licenses,  it  names  this  same  com- 
pany or  person  engaged  in  manufacturing  goods 
m  this  State  exempted  from  license  by  the 
clause  quoted  above  from  section  4,  chapter  17; 
and  he  is  exempted  from  what?  Not  from  tax — 
as  agent  traveling  with  horse  or  horses  selling 
lightning  rods,  sewing  machines,  etc.,  but  from 
license  as  peddler,  using  the  same  language 
used  in  said  closing  clause  of  section  4,  chapter 
17.  The  draughtsman  remembered  that  he  bad 
been  exempted  from  peddler's  license  by  the 
chapter  prescribing  the  callings  subject  to  li- 
cense, and,  to  be  consistent,  exempts  him  from 
the  same  kind  of  t4ix  when  laying  the  tax. 
This  shows  that  Uie  Legislature  wbu^h  passed 
both  these  chapters  did  not  intend  to  exempt 
from  license  tax  as  agents  the  scents  of  a  com- 
pany or  person  engaged  in  manufacturing  goods 
in  tnis  State,  wnen  traveling  with  a  horse, 
selling  sewing  machines,  but  only  to  declare 
them  free  from  tax  as  peddlers,  and  tax  them 
as  a  different  class.  And  immediately  follow- 
ing in  the  same  section  4,  chapter  20,  we  find 
the  following: 

"Salesmen  of  Sewing  Machines,  Lightnine 
Hods,  Organs,  etc.  On  every  license  to  seU 
sewing  machines,  if  the  salesman  thereof  travels 
with  one  or  more  horses,  $20;  on  every  license 
to  sell  organs  or  other  musical  instruments,  if 
the  salesman  thereof  travds  with  one  or  more 
horses,  $30;  and  on  every  license  to  sell  lights 
ning  rods,  if  the  salesman  thereof  travels  with 
one  or  more  horses,  $50." 

Now,  evidently  from  this  language,  this  is  the 
same  agent  whom  we  met  and  became  ac- 
quainted with,  and  a  short  time  since  took  leave 
of,  in  the  closing  clause  of  section  4,  chapter 
17;  but  no  exemption  is  found  in  his  favor 
when  he  comes  to  be  taxed,  though  he  be  the 
traveling  sales  agent  of  a  company  or  person 
manufacturing  goods  in  this  State.  Our  said 
statute,  thus  construed,  makes  no  discrimina- 
tion as  to  license  taxation  between  agents  selling 
se>ving  machines  manufactured  in  this  State 
and  those  made  without  it,  both  being  alike 
liable.  If  there  be  no  such  discriminanon  be- 
tween the  products  of  different  States,  the  State 
has  unouestionable  power  to  license  tax,  as  held 
by  the  United  States  Supreme  Court  in  Wood- 
rvff  V.  PaHtatn,  76  U.  S.  8  Wall.  125  [19  L. 
ed.  882];  P^ul  v.  Virginia,  75  U.  S.  8^all. 
177  [10  L.  ed.  8501,  and  many  other  cases  cited 
in  WaUing  v.  MuJdgan,  116  U.  S.  458  [29  L. 
ed.  693]. 

And  such  being  the  construction  of  the  State 
statute  by  the  State  Supreme  Court  avoiding 
such  discriminations,  such  will  be  its  construc- 
tion as  a  finality  by  the  Supreme  Court  of  the 
United  States,  and  the  statute  so  construed  will 
be  by  that  court  held  constitutional.  Edtoe 
Maehine  Co,  v.  Qage,  100  U.  8.  676  [25  L.  ed. 
754];  Lefflngvodl  v.  Warren,  67  U.  S.  2  Black, 
599  [17  L.  ed.  2611. 

It  is  an  accepted  rule  that  a  court  will  not 
declare  a  statute  unconstitutional  unless  it  be 
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clearly  so,  unless  there  be  no  escape  from  such 
decifidon;  and  it  is  also  an  accepted  rule  that, 
among  contesting  constructions,  that  one  should 
be  ffiven  to  a  statute  which  will  render  it  valid 
and  consistent  with  the  Constitution,  rather 
than  one  that  will  overthrow  it,  unless  it  be 
plain  that  the  other  should  be  given. 

The  counsel  for  defendant  cites  and  relies  on 
the  case  of  BMins  v.&ulby  Ckmnty  Taxing 
District,  120  U.  S.  489  [80  L.  ed.  6941  holding 
that  a  statute  of  Tennessee  that  "All  drum- 
mers and  all  persons  not  having  a  regular  li- 
censed house  of  business  in  the  taxing  district 
of  Shelby  County,  offering  for  sale  or  selling 
goods  by  sample^"  should  be  required  to  pay 
taxes  for  the  privily,  was  void  as  contrary  to 
the  United  States  Oonstitution  as  to  persons 
soliciting  the  sale  of  goods  on  behalf  of  indi- 
viduals or  firms  doing  business  in  another 
State.  It  must  be  admitted  that  this  case  and 
the  case  of  Asher  v.  Texa%,  128  U.  S.  129  [32  L. 
ed.  868],  are  in  advance  of  former  decisions  of 
the  same  court  in  restricting  taxation  on  call- 
ings by  the  State,  if  not  in  conflict  with  them, 
as  seems  to  be  sdmitted  by  JmUcb  Bradley  in 
the  latter  case.  But  they  are  cases  of  persons 
seUing  by  sample  or  soliciting  orders  from 
persons  residing  or  doing  busmess  in  other 
States,  taxing  the  mere  act  of  so  soliciting, 
when  the  property  had  not  arrived  in  tlra 
State. 

Here  the  party  was  in  the  State,  perhaps  a 
part  of  its  population,  traveling  with  the  nm- 
chines  in  his  possession,  inside  the  State,  ob- 
tained from  the  storehouse  of  the  company  at 
Parkersburj?,  in  this  State. 

Justice  Sradley's  opinion  contains  some 
strong  arguments  as  to  the  practical  hindrance 
of  interstate  commerce  by  compelling  a  person 
soliciting  orders  for  the  sale  of  goods  in  one 
State  by  persons  doing  business  in  another,  the 
goods  at  the  time  being  outside  the  State;  thus 
taxing  that  immense  business  done  by  commer- 
cial traveling  agents,  by  which  in  these  days 
thegreater  put  of  the  immense  sales  are  made. 

ms  whole  argument  is  plainly  bearing  on 
that.  He  distinctly  says  tne  States  may  im- 
pose taxes  "on  persons  residinj^  within  the 
State  or  belonging  to  its  population;  and  upon 
avocations  and  employments  pursued  therein, 
not  directly  connected  with  foreign  or  inter- 
state commerce,  or  with  some  other  employ- 
ment or  business  exercised  under  authority  of 
the  Constitution  and  laws  of  the  United  States 
and  the  imposition  of  taxes  upon  all  property 
within  the  State  mingled  with  and  forming  a 
part  of  the  great  mass  of  property  therein. 
But  in  making  such  internal  regulations  a 
State  cannot  impose  taxes  upon  persons  pass- 
ing through  the  State  or  coming  into  it  merely 
for  a  temporary  purpose,  especially  if  connect- 
ed with  interstate  or  foreign  commerce;  nor 
can  it  impose  such  taxes  upon  property  im- 
ported into  the  State  from  abroad;  or  from  an- 
other State,  and  not  yet  become  par^of  the 
common  mass  of  property  Uierein,  and  no  dis- 
crimination can  be  made  by  any  such  regula- 
tions adversely  to  the  persons  or  property  of 
other  States,  and  no  regulations  can  be  made 
directly  affecting  interstate  commerce."  Else- 
where he  inquires  "whether  it  is  competent  for 
a  State  to  levy  a  tax  or  impose  any  other  restric- 
tion upon  the  citizens  or  inhabitants  of  other 
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States  for  selliDg  or  seeking  to  sell  their  foods  in 
socb  State  before  they  are  introduced  tnerein." 
He  then  discusses  the  inconvenience  to  business 
men  if  they  were  not  allowed  to  send  their 
agents  into  other  States  to  solicit  orders.  He 
then  refers  to  the  suggestion  that  thus  the  tax- 
ing powers  of  the  States  may  be  crippled,  and 
says:  "This  may  be  true  to  a  certain  extent, 
but  only  in  those  cases  in  which  the  States 
UiemselTCS,  as  well  as  individual  citizens,  are 
subject  to  the  restraint  of  the  ^higher  law  of 
the  (Constitution;  and  this  interference  will 
be  very  limited  in  its  operation.  It  will  only 
prevent  the  lev^  of  a  tax,  or  the  requirements 
of  a  license,  for  making  negotiations  in  the 
conduct  of  interstate  commerce." 

As  applied  to  taxing  persons  traveling  and  so- 
liciting orders,  there  seems  to  be  force  in  the 
argument.  I  do  not  understand  it  to  go  fur- 
ther— not  to  the  extent  of  denying  the  State 
ri^ht  to  require  a  license  tax  of  peddlers  or  trav- 
elms  agents  carrying  their  propertv  with  them 
inside  the  State,  and  selling  and  delivering  it, 
because  of  the  accidental  circumstance,  in  some 
instances,  that  that  property  came  for  sale  from 
another  State. 

Justice  Bradley,  as  I  think  appears  from 
the  above  extracts  from  his  opinion,  has  in 
mind  and  hand  the  case  of  drummers  selling 
by  sample  for  principals  in  other  States,  who 
solicit  orders  for  the  sale  of  property  not  yet  in 
the  State.  As  the  Attorney -General  argues,  I 
think  ** Bobbins  v.  Shelby  County  Taxing  district 
merely  deals  with  a  tax  on  a  drummer  sdling 
hy  sample,  and  not  wiUi  a  man  carrying  goods 
with  him  for  delivery  as  he  sells,  as  in  our 
case." 

I  do  not  understand  that  high  and  able  tri- 
bunal, the  Supreme  Court  of  the  United  States, 
to  have  gone  to  the  extent  claimed  by  the  de- 
fense in  this  case,  or  to  have  denied  the  power 
to  impose  license  taxes  where  they  do  not  di- 
rectly affect  interstate  commerce,  or  the  right 
to  tax  salesmen  having  their  goods  in  Uie  State, 


and  selling  them,  simply  because.  In  instances, 
such  goods  are  manufactured  in  or  sold  bv 
owners  residing  in  other  States.  No  one  will 
be  more  ready  than  I  to  accord  to  the  Consti- 
tution and  Laws  of  the  United  States  their  pre- 
eminence where  I  can  see  the  conflict  of  state 
law  with  it;  but  I  do  not  realize  it  in  this  case, 
nor  do  I  construe  the  case  of  Bobbins  v.  Shelby 
Chunty  Taxing  District  as  operating  to  invali- 
date the  statute  of  the  State  m  question. 

I  think  there  was  no  error  in  rejecting  the 
special  pl^i.  It  states  no  other  facts  than  the 
indictment  contains,  and  the  same  question  of 
the  constitutionality  of  the  statute  sought  to  be 
raised  by  it  was  raised  by  the  motion  to  quash; 
and  the  same  remark  applied  to  the  overruling 
of  the  motion  for  a  new  trial  and  the  overruH 
ing  the  motion  in  arrest  of  Judgment  If  the 
statute  be  valid,  the  facts  appearing  certainly 
sustain  the  indictment.  Nor  do  I  think  the  in- 
dictment bad  because  it  does  not  negative  that 
clause  of  the  Act  that  "No  person  engaged  in 
manufacturing  goods  in  this  State  shall  oe  re- 
quired to  pay  a  license  as  peddler,"  etc.  It 
is  not  a  part  of  the  enacting  clause  on  which 
the  indictment  rests.  The  pleader  need  only 
negative  exceptions  in  the  enacting  clause;  not 
what  comes  m  by  way  of  proviso,  or  what  is 
in  nature  but  a  proviso,  and  not  in  the  enacting 
clause.     Com,  v.  Bill,  5  Gratt.  682. 

The  fact  that  the  indictment  charges  the  de- 
fendant did  "sell,  offer  and  expose  for  sale," 
whereas  "sell"  is  the  only  word  used  in  the 
statute,  and  it  is  no  offense  to  "offer  or  expose" 
sewing  machines  for  sale,  is  immaterial.  Those 
words  are  merely  surplusa^  The  old  maxim 
IS,  Utile  per  inutile  nan  wtiatur, — surplusage 
does  not  vitiate.  1  Bishop,  Crim.  Proc  g  478; 
Code  1887,  chap.  158,  10.  • 

I  am  of  opinion  to  c^rm  the  judgment  of  (he 
Circuit  Court,  and  the  court  so  orders. 

Snyder*  P.,  and  Eng^Iish.  J,,  concurred. 
Green»  J.,  did  not  sit  in  the  case. 
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Bennett  TEMPLE,  Plff,  in  Err., 

V. 

I  Abigail  BAEJIR  et  aL 
(....Pa.....) 

L  An  indorsement  of  a  note  In  blank  before 
delivery  makes  an  indorser  liable  under  the  Penn- 
sylvania Statute  of  Frauds  of  1866  as  second  in- 
dOEser  only,  and  oreates  no  liability  to  the  payee. 

t.  The  word«  ^'Credit  the  drawer»"  written 
on  the  face  of  a  note  and  signed  by  one  who  In- 
dorses the  note  in  blank  before  delivery  and  who 
is  liable  by  such  indorsement  only  as  second  in- 
dorser, must  be  construed  not  as  a  guaranty  of 
the  note,  but  as  a  statement  for  the  purpose  of 
advising  any  party  to  whom  it  may  be  offered 
that  the  [indorsement  is  for  the  aocommodation 
of  the  prior  parties,  and  that  as  between  the  in- 
dorser and  them  the  drawer  is  entitled  to  have 
the  proceeds  of  the  note  delivered  to  him  or 
passed  to  his  credit 

^Whether  the  contract  is  orl^^inal   or 
collateral*  where  a  man  has  indorsed  a  note 
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in  blank  as  an  accommodation,  and  has  written 
on  the  face  the  words  ^^Credit  the  drawer,**  if  the 
note  is  for  more  than  $60,  must  be  determined 
under  the  iPennsylvania  Statute  of  Frauds  of 
1866,  without  regard  to  any  parol  testimony. 

(AprU»,1880.) 

ERROR  to  the  Court  of  Common  Pleas  of 
Delaware  County  to  review  a  judgment  in 
favor  of  plaintiils  in  an  action  against  the  in- 
dorser of  a  promissory  note.    BeSsrsed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  W.  B.  Broomall,  for  plaintiff  in  er- 
ror: 

The  payee  in  the  note  is  a  holder  prior  to  an 
indorser,  and  cannot  recover  from  the  indorser 
by  proving  an  oral  contract  on  the  part  of  said 
indorser  to  be  responsible  to  him. 

Jack  V.  Morrison,  48  Pa.  118. 

Temple's  indorsement  is  that  of  a  second  in- 
dorser. The  heirs  of  William  Baker,  who  are 
the  holders  of  the  note,  are  the  first  indorsers. 

Schafer  v.  Farmers  eft  M.  Bank,  69  Pa.  144; 
Murray  v.  McKee,  90  Pa.  85. 


no 
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Temple  could  succeflsfuUy  maintain  action 
agaiDst  the  administrators  of  William  Baker 
apon  the  note  as  It  appears  to  be  drawn  and  in- 
dorsed; and  it  could  not 'be  proven  in  such  a 
suit  that  Temple  orally  undertook  to  become 
responsible  for  the  makers  to  the  payees  in  the 
note. 

Slack  ▼.  Kirk,  67  Pa.  880;  Eilbert  ▼.  nnh- 
beiner,  68  Pa.  248;  Hauer  y.  Patteraon,  84  Pa. 
874. 

The  words  Oredii  the  drateer  constitute  an  or- 
der used  on  accommodation  notes  by  the  indor- 
ser  to  a  subsequent  holder  to  pay  the  proceeds 
of  the  discounting  of  the  note  to  the  drawer. 

Steekel  y.  titeckd,  28  Pa.  288. 

They  are  an  assignment  of  the  proceeds  of 
the  note. 

Runyan  y.  MOliken,  1  Phila.  208,  8  Legal 
Int.  112. 

Mewt't.  V.  6.  Robinson  and  William 
M.  Hayes*  for  defendants  in  error: 

Where  a  third  party  indorses  a  negotiable 
note  before  the  payee  has  negotiated  it,  he  is 
liable  to  the  payee  if  it  can  be  proved  that  the 
object  of  the  indorsement  was  to  give  to  the 
maker  of  the  note  credit  with  the  payee. 

Jkirto  v.  Schmeek,  28  Pa.  461. 

The  signature  of  Bennett  Temple  on  the  face 
of  the  note,  under  the  words  Credit  the  drawer, 
shows  that  the  object  of  the  irregular  indorse- 
ment was  to  give  to  the  maker  of  the  note 
credit  with  the  payee. 

The  nearest  approach  to  this  case  is  that  of 
Rot/i  v.  Earner,  2  Pennyp.  S220. 

As  showinf^  the  character  of  the  memoran- 
dum or  note  m  writing  that  the  court  wiU  rec- 
ognize, as  complying  with  the  provision  of  the 
Act,  the  case  of  EiSert  y.  FiiMeiner,  68  Pa. 
247,  is  referred  to. 

Where  one  puts  his  name  on  the  back  of  a 
negotiable  paper  before  the  payee  has  indorsed 
it,  the  reasonable  conclusion  is  Uiat  he  means 
to  pledge  in  some  shape  his  responsibility  for 
the  payment  thereof." 

Lisgman  v.  Marx  (Pa.)  8  Gent.  Bep  466,  20 
W.  N.  C.  69. 

WiUiamst  J.,  delivered  the  opinion  of  the 
court: 

The  point  on  which  this  case  turned  in  the 
court  below  has  not  been  decided  in  this  State, 
so  far  as  we  have  been  able  to  learn  from  a 
somewhat  extended  examination. 

LOte  all  questions  affecting  the  liability  of 
parties  to  negotiable  paper,  it  is  important  and 
should  be  fully  considered.  It  ia  raised  upon 
a  promissory  note  in  the  form  following: 

$1,000.  West  Chester.  Pa.,  Oct.  26,  t882. 
One  hundred  and  fifty -eight  days  after  date  we 
promise  to  pay  to  the  order  of  the  administra- 
tors of  Wm.  Baker,  at  the  First  National  Bank 
of  West  Chester  $1,000,  without  defalcation, 
for  YtJtne  received. 

Alfred  Mandll  &  Son. 

Credit  the  drawer. 

Bennett  Temple. 

On  the  back  of  the  note  were  the  following 
Indorsements: 

Bennett  Temple, 
Frederick  W.  Baker, 
James  A.  Baker, 
Lewis  G.  Baker. 

SLR.  A. 


The  action  Is  brought  by  the  hehrs  at  law  of 
William  Baker,  who  were  the  real  payees  and 
owners  of  the  note,  against  Bennett  Temple, 
whose  indorsement  appears  on  the  note  above 
that  of  the  payees. 

The  defense  ^is  that  v^hlle  Temple  might  be 
liable  to  an  indorsee  he  is  not  liable  to  the 
payees  who  are  of  necessity  the  first  indorsers. 

The  Jury  before  whom  the  case  was  tried  re- 
turned a  special  verdict,  coveiinff  the  important 
questions  of  fact,  as  follows:  (1)  that  the  ad- 
ministrators were  made  payees  for  the  use  of 
the  present  plaintiffs,  the  parties  in  interest: 
(2)  that  Temple  wrote  his  name  under  the 
words  Credit  the  dratoer,  and  on  the  back  of  the 
note  before  it  was  sisned  by  the  maker  or  the 
blanks  filled  up;  (8)  tnat  the  blanks  were  filled, 
the  note  si^ed,  and  the  indorsement  made  by 
the  administrators  after  the  indorsement  bj 
Temple;  (4)  that  the  plaintiffs  have  exhausted 
their  legal  remedies  against  MandU  &  Son, 
the  makers.  The  court  below  entered  Judg- 
ment in  favor  of  the  plaintiffs. 

To  sustain  this  Judgment  the  liability  of  the 
defendant  must  rest  either  upon  his  indorse- 
ment, or  upon  his  direction  to  "credit  the 
drawer."  His  indorsement  is  of  that  sort  de- 
scribed in  our  cases  as  an  "  anomalous "  one. 
Though  not  the  payee  his  indorsement  as  to  its 
order  or  place  on  the  back  of  the  note  is  first, 
that  of  the  payees  being  under  his.  Before  the 
passage  of  the  Statute  of  Frauds  in  1866  sach 
an  indorser  was  held  liable  to  the  payee  as  a 
guarantor,  if  such  was  the  understanding  when 
the  indorsement  was  made,  and  the  payee  might 
write  a  contract  of  guaranty  above  the  name  of 
such  indorser  and  sue  upon  it  Leech  v.  ffiU, 
4  Watts,  448;  Taylor  v.  McGune,  11  Pa.  460. 

Since  1866  these  cases  have  been  necessarily 
departed  from  so  far  as  to  require  a  memoran- 
dum in  writing  **  signed  b^  the  party  to  be 
charged  therewtth,"  as  the  evidence  of  any  con- 
tract of  guaranty.  The  indorsement  which  im- 
ports only  the  commercial  contract  into  which 
every  indorser  enters,  is  not  such  a  memoran- 
dum. Jack  V.  Morrieon,  48  Pa.  113;  Sehqfer 
y.  Farmere  eft  M,  Bank,  69  Pa,  144;  Murray  v. 
MeEee,  60  Pa.  86. 

The  result  of  these  cases  has  been  to  fix  the 
position  and  legal  liability  of  such  an  indorser 
as  that  of  a  second  indorser.  He  is  not  liable 
to  the  payee,  but  if  compelled  by  a  later  holder 
to  pay,  he  has  a  right  to  proceed  against  the 

giyee  for  reimbursement.  Slack  v.  Kirk,  67 
a.  880;  Kilbert  v.  Finkbeinar,  68  Pa.  248; 
Hauer  v.  Pattereon,  84  Pa.  274. 

Such  an  indorser  may  still  be  converted  into 
a  guarantor  by  an  agreement  in  writing  signed 
by  him:  but  in  the  absence  of  the  writing  his 
liability  is  fixed  by  the  law  merchant.  EMberi 
y.  Finkbeiner,  aupra. 

It  is  dear,  therefore,  that  the  payees  cannot 
recover  against  Bennett  Temple  as  a  guaran- 
tor because  of  the  Statute  of  frauds,  nor  as  an 
indorser  because  they  are  prior  parties  to  the 
note  and  liable  to  him.  The  learned  Judge  of 
the  court  below  seems  to  have  been  of  this 
opinion,  for  he  says:  "If  it  was  not  for  the 
words  '  Credit  the  drawer,'  separately  signed 
by  the  defendant^  the  case  would  be  undoubt- 
edly ruled  in  favor  of  the  defendant  by  the 
case  of  Schafer  v.  Farmers  d  M.  Bankr  He 
then  proceeds  to  expand  these  words  into  the 
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following:  "  A  Mandll  &  8on  have  this  day 
made  tbor  promiflsoiy  note  for  $1,000,  whichl 
bave  indorsed  for  their  accommodation.  The 
person  to  whom  said  note  may  be  ffiven  for 
value  is  hereby  authorized  to  give  credit  to  said 
A.  MancUl  &  Bon." 

Now  unless  this  is  the  commercial  meaning 
of  the  words  Oredit  the  drawer,  the  Statute  of 
Frauds  is  as  clearly  violated  as  it  would  be  by 
ingrafting  such  a  guaranty  upon  a  mere  in- 
dorsement. What,  therefore,  do  the  words 
mean  ?  The  legal  relation  of  the  parties  to  a 
bill  or  note  to  ea^  other  is  presumed  to  be  that 
indicated  by  the  order  in  which  their  names 
stand  upon  it    The  maker  is  liable  to  the 

Sayee,  the  payee  to  his  indorsee,  and  so  on 
own  the  line  of  indorsements.  The  last  in- 
dorsee is  presumed  to  be  the  holder  and  owner 
of  the  note,  and  entitled  to  its  proceeds. 

The  note  in  question  was  made  b^  Mancill& 
Bon  to  the  administrators  of  Wilbam  Baker. 
They  indorsed  it  The  indorsement  of  Temple 
being  in  law  that  of  second  indorser  he  would  ap- 
pear to  be  entitled,  as  against  the  prior  parties, 
to  the  proceeds  of  the  note.  The  office  of  the 
memorandum  we  are  considering  is  to  advise 
the  bank  or  other  party  to  whom  it  may  be  of- 
fered, that  contrary  to  the  prima  fades  of  the 
note  be  is  not  the  owner,  that  his  indorsement 
is  for  the  accommodation  of  the  prior  parties, 
and  that  as  between  him  and  them  the  drawer 
is  entitled  to  have  the  proceeds  of  the  note  de- 
livered to  him,  or  passed  to  his  credit  It  is 
not  a  declaration  that  the  maker  is  worth  v  of 
credit,  nor  a  request  that  credit  be  given  him 
upon  the  responsibility  of  the  person  signine 
the  memorandum,  but  a  statement  that  such 
person  is  not  the  owner  in  fact,  though  such  in 
appearance,  of  the  note  to  which  the  memoran- 
dum is  attached,  and  disclaims  any  interest  in 
Itsproceeds. 

The  court  below  was  wron^  in  treating  the 
words  Oredit  the  drawer,  as  implying  an  uii- 
dertaking  to  pay,  or  as  affording  any  oasis  for 
liability  on  tne  part  of  Temple,  it  was  also 
wrong  to  say  that "  the  Jury  could  look  at  the 
note,  the  indorsement,  the  words  Credit  the 
drawer,  and  all  the  parol  testimony,  and  sav 
whether  the  contract  was  original  or  collateral. 

Since  the  Statute  of  Frauds,  in  1865,  parol 
testimony  is  not  admissible  to  show  a  contract 
for  the  payment  of  the  debt  of  another,  if  over 
$60  in  amount  and  the  Jury  had  no  right  to 


consider  the  parol  testimonv  on  that  subject 
The  iudorsemeDt  was  entitlea  onlv  to  the  force 
which  the  general  commercial  law  gives  it; 
and  the  direction  to  credit  the  drawer  was 
without  signiflcancy  on  the  question  of  Tem- 
ple's liability  as  an  indorser.  It  neither  in- 
creased nor  diminished  his  liability  in  any  par- 
ticular. 

It  has  been  urged  that  BoOi  v.  Earner,  2 
Pennyp.  214,  is  an  authority  in  suoport  of  the 
ruling  of  the  court  below;  but  we  do  not  so  un- 
derstand it  In  that  case  Kline,  the  irregular 
indorser,  was  held  liable,  not  upon  his  indorse- 
ment, or  ui>on  the  words  Credit  the  drawer,  but 
upon  a  distinct  and  independent  agreement  to 
pay  the  note,  founded  on  a  sufficient  consider* 
ation.  In  the  opinion  of  this  court,  delivered 
by  our  Brother  Sterrett,  this  appears  very 
clearly.    He  savs  on  page  219: 

"  In  view  of  the  explicit  instructions  thus 
^ven,  the  Jury  must  have  found  that  the  plaint- 
iff in  error,  in  consideration  of  obtaining  the 
confession  of  judgment,  promised  absolutely 
and  unconditionally  to  pay  the  balance  due  on 
the  note,  and  that  the  Judgment  for  $6,000  was 
given  by  Eline  on  the  faith  of  that  promise." 

Such  a  promise  furnished  a  distinct  basis  for 
liability  to  the  payee,  on  which  alone  the  re- 
covery against  Roth  rested. 

On  the  whole  case,  we  conclude  the  plaintiffs, 
the  pavees,  are  not  entitled  to  Judgment  on  the 
special  veidict  for  the  following  reasons: 

1.  The  irregular  or  anomalous  indorsement 
of  Temple  imposed  upon  him  the  liabilities  of 
second  indorser,  and  did  niot  make  him  liable 
to  thepayees. 

2.  His  indorsement  cannot  be  tamed  into  a 
contract  to  guarantee  payment  of  tke  note,  by 
parol  testimony,  because  of  the  Statute  of 
Frauds. 

8.  The  words.  Credit  the  dra/wer,  imply  no 
promise  or  undertaking  on  the  part  of  him  who 
uses  them,  but  are  a  direction  to  all  persons  to 
whom  the  note  may  be  presented  to  treat  with 
the  drawer  as  the  owner,  notwithstanding  the 
apparent  title  of  the  indorsee.  This  was  the 
question  on  which  the  case  turned  in  the  court 
below,  and  the  only  one  involved  which  was 
not  well  settled  by  our  own  cases. 

It  is  apparent  that  the  application  of  these 
principles  to  this  case  leaves  the  plaintiffs  noth* 
mff  upon  which  to  stand;  and 

The  judgment  ie,  ther^ore,  retereed. 
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THB  CURTIS,  THE  CAMDEN  AND  THB 

WELCOME. 

Thb  Citt  of  Milwauxbb,  Libelant. 

(87  Fell.  Bep.  705.) 

1*  Admlrml^  hmm  no  JnriidiettoB  of  an  In- 
jury, caused  by  vessels  navlgatinfir  a  river,  to  a 


swing  brld^  turning  on  its  center,  which  rests 
upon  a  stone  pier  constructed  upon  the  bed  of  tiie 
river. 

IL  A  state  statate»  oreatlnff  a  lien  for  all  inju- 
ries done  by  vessels  to  persons  or  property,  can- 
not give  Jurisdiction  in  admiralty  for  injuries 
the  consummation  and  substance  of  which  are  on 
the  land. 

(February  S,  1880.) 


Nora.— ^dmfrtdty  Swrisdietion. 
Locality  is  the  leading  test  of  Jurisdiction  in  torts. 
And  where  a  vessel  took  lire  at  a  wharf,  alleged  to 
be  from  the  negUgenoe  of  the  offioers,  and  the  fire 

8L.RA. 


spread  and  consumed  certain  storehouses  on  the 
wharf,  it  was  held  not  to  be  a  case  for  admiralty 
proceedings,  because  the  injury  complained  of  oc- 
curred on  the  land  and  not  on  the  water.    The  Ply- 
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LIBEL  in  rem  Id  admiralty  to  recover  dam- 
ages for  iDiuries  to  a  bridge.    Dismiued. 
The  case  sumcienUv  appears  in  the  opinion. 
Mr,  Enffene  S.  laliottv  for  libelant. 
Messrs,  Alfred  H.  Brii^ht  and  M.    C. 
Kransef  for  respondents. 

Jenkins,  /.,  delivered  the  opinion  of  the 
court: 

The  libelant,  a  municipal  corporation,  law- 
fully constructed  and  maintained  a  bridge 
spanning  the  navigable  waters  of  the  Milwau- 
kee River.  The  structure  was  a  swing  bridge, 
its  center  resting  upon  a  stone  pier  constructed 
upon  the  bed  oi  the  river.  On  the  18th  of  Oc- 
tober, 1888,  the  bridge  was  damaged  by  the  al- 
leged negligent  conduct  of  the  vessels,  respond- 
ents, then  navigating  the  river.  The  libel  is  in 
rem  to  recover  the  damages  incurred.  It  is  ob- 
jected for  the  respondents  that  the  court  is 
without  jurisdiction  of  the  subject  matter. 

In  cases  of  tort  locality  is  the  test  of  jurisdic- 
tion in  the  admiralt^r.  The  ultimate  judicial 
authority  has  determined  the  principle  that  the 
true  meaning  of  the  rule  of  locality  is  that,  al- 
though the  origin  of  the  wrong  is  on  the  water, 
yet,  if  the  consummation  and  substance  of  the 
injury  are  on  the  land,  a  court  of  admiralty 
has  not  jurisdiction;  that  the  place  or  locality 
of  the  injury  is  the  place  or  locality  of  the 
thing  injured,  and  not  of  the  agent  causing  the 
injury.  The  Ftymouth,  70  TJ.  S.  8  Wall.  20 
[18  L.  ed.  1251:  Ex  parte  Phenix  Ins.  Co.  118 
U.  8.  610  [30  L.  ed.  274J. 

Within  this  settled  pnnciple  a  tort  is  mari- 
time, and  within  the  jurisdiction  of  the  admir- 
alty, when  the  injury  is  to  a  vessel  afloat,  al- 
though the  negligence  causing  the  injury  origi- 
nated oa  land.  Rock  Island  Bridge,  78  U.  8. 
6  Wall.  218  [18  L.  ed.  7581;  Leonard  ▼.  Decker, 
22  Fed.  Rep.  741. 

In  the  former  case  it  was  ruled  that  an  ac- 
tion in  personam  would  lie  against  the  owners 
of  tne  bridge,  because  the  injury  was  consum- 
mate upon  navigable  waters,  being  inflicted 
upon  a  movable  thing  engaged  in  navigation; 
but  that  a  proceeding  tn  tiem  against  the  bridge 
was  not  maintainable,  because  a  maritime  lien 
can  only  exist  upon  movable  things  engaged  in 
navigation,  or  upon  things  which  are  the  sub- 
jects of  commerce  on  the  hi^h  seas  or  navi^ 
ble  waters.  And  so  an  injury  happemng 
through  default  of  the  master  to  one  upon  a 
vessel  discharging  cargo  at  a  wharf  to  which 
she  was  securely  moorS,  is  within  the  admir- 
alty jurisdiction  (Leaihers  v.  Blessing,  105  U. 
8.  626,  26  L.  ed.  1192);  but  otherwise,  if  the 
injury  occurred  to  one  upon  the  wharf.  The 
Mary  Stewart,  10  Fed.  Rep.  187. 

In  the  latter  case  there  is  an  inadvertent  re- 
mark to  the  effect  that  both  the  wrong  and  the 
injury  must  occur  upon  the  water — a  proposi- 
tion not  sustained  by  authority.  It  suffices  if 
the  damage — the  substantial  cause  of  action 


arising  out  of  the  wrong^-is  complete  upon 
navieable  waters.     The  tiymouih,  supra. 

It  Is  insisted  for  the  libelant  that  because  thto 
injury  happened  in  the  midst  of,  or  in  space 
above,  the  water,  it  must  be  held  to  have  oc- 
curred upon  the  water,  and  the  bridge  must  be 
held  to  be  personal  property  on  navigable 
waters. 

This  contention  cannot  be  upheld.  In  legal 
signification  land  includes  not  only  the  surface 
of  the  earth,  but  all  under  it  or  over  it.  It  is 
otherwise  with  respect  to  the  sea.  A  suspen- 
sion bridge  is  not  upon  the  water,  because  sus- 
tained in  space  above  the  water.  Nor  in  any 
juster  sense  is  abridge  upon  the  water,  because 
supported  upon  masonry  resting  upon  the  bed 
of  a  river.  Bridges  are  onlv  prolongations 
over  waters  of  highways  upon  land.  They  are 
not  afloat.  Like  wharves  and  piers,  they  are 
connected  with  the  shore.  Unlike  wharves  and 
piers,  they  are  obstructions,  not  aids,  to  navi- 
gation. They  concern  commerce  upon  land» 
not  upon  the  sea.  Within  the  intendment  of 
the  maritime  law  they  are — equally  with 
wharves  and  piers — structures  upon  or  connect- 
ed with  the  shore.  They  pertain  to  the  land  not 
to  the  sea;  and  so  are  without  the  cognizance  of 
the  admiralty  jurisdiction.  An  inlury  thereto 
cannot  be  said  to  have  occurred  upon  wa- 
ter. The  cause  of  the  injury  was  a  movable 
thin^  navigating  the  waters;  but  the  consum- 
mation of  9ie  wrong  was  upon  an  immovable 
structure  above  the  waters,  attached  to  the  land, 
and  not  afloat.  The  absence  of  admiralty  juris- 
diction over  injuries  to  such  structuresis  sustain- 
ed by  an  overwhelmingweight  of  authority. 

As  to  a  bridge  :  The  Neil  Cochran^  1  Brown, 
Adm.  162;  The  Savannah,  (U.  8.  D.  C.  Pa. 
Cadwallader,  J,,  not  reportisd,  but  referred  to 
in  1  Parsons.  Shipp.  &  AduL  582). 

As  to  a  wharf:  The  Fhmouih,  70  U.  8.  8 
WalL  20  [18  L.  ed.  125];  The  Ottatoa,  1  Brown, 
Adm,  856;  Tfte  C,  Aecame,  20  Fed.  Rep.  642. 

As  to  a  derrick  resting  on  the  soil  at  the  bot- 
tom, and  in  the  midst  of  Uie  water:  l%e  Maud 
waster,  8  Ben.  547. 

As  to  a  marine  railway:  l^lYofessor  Morse, 
28  Fed.  Rep.  808. 

As  to  a  boom  of  logs,  anchored  or  fastened 
to  the  shore:  The  Oity  cf  Brie  v.  Oanfldd,  27 
Mich.  479. 

The  latter  is  perhaps  an  extreme  case,  and 
seems  opposed  upon  principle  to  the  case  of 
The  Geres  (E.  D.  Pa.),  7  W.  N.  0.  576,  to  the 
effect  that  the  admiralty  has  lurisdiction  of  an 
injury  by  a  tug  boat  to  a  dir  dock  floating 
on  a  navigable  river  and  moored  to  a  wharf. 

To  deny  jurisdiction  for  injuries  to  such 
structures  by  vessels,  while  asserting  it  with  re- 
spect to  injuries  to  vessels  by  such  structures — 
as  in  The  Nock  Island  Bridge,  supra;  EUieridge 
V.  Philadelphia,  26  Fed.  Rep.  43;  Ailee  v. 
northwestern  Union  Packet  Go.  88  U.  8. 21  WalL 
880  [22  L.  ed.  610]— may  seem  a  narrow  con- 


mouth,  70  U.  8. 8  Wall.  88  (18  L.  ed.  U7);  Wells,  Jur. 
of  Ck>iirta,  275. 

To  be  within  the  admlxalty  Jurisdiction  it  is  not 
Buffloient  that  the  wronsr  originated  on  the  high 
seas  or  on  navigable  waters  (Thomas  v.  Lane,  t 
Sumn.  9;  Steele  v.  Thacher,  1  Ware,  88;  The  Com- 
merce, 06  U.  8.  1  Black,  579  a7  L.  ed.  109);  but  that 
the  act  was  consummated  upon  such  waters.  U.  8. 

8  L.  R.  A. 


V.  MagUl,  1  Wash.  0.  Ct  468;  U.  S.  v.  Davis,  9  8umn» 
488;  1  Leach,  C  a  488;  8  Hale,  P.  a  17;  1  Hawk» 
P.  0.  chap.  87,  S 17. 

8o  the  admiralty  Jurisdiction  of  United  Statee 
courts  does  not  extend  to  seisures  made  upon  land. 
U.S. V.Winchester, 99 U.S. 878 (85 L.ed.47B).  8ee» 
as  to  admiralty  Jurisdiction  generally,  AUen  v. 
Newberry,  68  U.  S.  81  How.  844  a6  L.  ed.  1K», 
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BtructioDof  (be  admiralty  jurisdiction.  Itislik- 
eued  to  the  refusal  of  the  admiralty  at  one  time 
to  assert  jurifidiction  of  contracts  of  maritime  in- 
surance made  on  land  and  to  be  performed  on 
land,  but  touching  the  perils  of  the  sea,  now  held 
to  be  within  the  jurisdiction  of  the  admiralty 
(New  England  if.  Ins.  Co,  v.  Dunham,  78  U.  8. 
11  Wall.  1,  20  L.  ed.  90);  or  of  contracts  of 
afTreightmeht,  made  on  land,  but  to  be  per- 
forms upon  water,  now  of  undoubted  admi- 
ralty jurisdiction.  JVim  Jeney  Steam  Nav,  Co, 
▼.  Merchants  Bank,  47  TJ.  8.  6  How.  844  [12 
L.  ed.  4861;  Morewcod  v.  Enequist,  84  U.  8.  23 
How.  498[18L.  ed.  518]. 

The  distinction  erows  out  of  the  peculiar  and 
restricted  nature  of  the  admiralty  jurisdiction 
as  touching  things  "pertaining  to  the  sea." 

In  The  Arkansas,  17  Fed.  Rep.  883,  888,  it 
is  asserted  that  an  injury  to  a  bridse  would  be 
a  marine  tort,  and  that  a  proceeding  in  rem 
would  lie  against  a  boat  causing  the  injury. 
No  authority  is  cited  in  support,  and  I  find 
none  justifying  Uie  statement;  probably  be- 
cause the  case  in  the  language  of  the  court  in 
ITie  Plymouth,  in  answer  to  similar  argument 
respecting  wharves,  "is  outside  the  acknowl- 
edged liimt  of  admiralty  cognizance  over  ma- 
rine torts,  among  which  it  has  been  sought  to 
be  classed."  The  statement  by  Judge  Love  is 
Mter  dictum,  and  is  difficult  to  be  reconciled 
with  his  argument  elsewhere  in  his  opinion 
(pa^  889)  in  support  of  the  cases  denying  juris- 
aiction. 

Notwithstanding  my  learned  predecessor  in 
the  case  ot  The  F.  d  P.  M.  No,  $,  88  Fed.  Rep. 


511,  515,  speaking  obiter,  appro  7ed  the  obiter 
dictum  in  The  Arkansas,  I  am  compelled  to 
say  with  Judge  Nixon  in  2^  Professor  Morse, 
28  Fed.  Rep.  808,  807,  that  "  However  much 
I  might  be  inclined,  if  the  question  were  an 
open  one,  to  follow  this  obiter  dictum  of  the 
leamedjudge,  I  am  constrained  by  the  author- 
ity of  The  Plymouth,  70  U.  8.  8  Waa  20  [18 
L.  ed.  125],  to  hold  in  the  present  case  that  the 
libelants  have  mistaken  their  court,  and  that 
the  remedy  for  the  injury  complained  of  is  to 
be  found  only  in  the  courts  of  common 
law." 

If  it  be  expedient  to  clothe  the  admiralty  with 
jurisdiction  of  all  torts  committed  by  vessels, 
whether  the  resulting  damage  occur  upon  land 
or  water,  as  now  it  hath  jurisdiction  over  dam- 
age to  vessels  whether  the  wrongful  act  causing 
damage  originate  on  land  or  water,  the  object 
must  be  promoted— as  it  has  come  to  pass  in 
England — through  the  le|;iBlati ve,  not  the  judi- 
dai,  power.  Courts  sit  dteere  et  non  dare  legem, 
SetUed  principles  of  jurisdiction  may  not  be 
changed  to  meet  individual  notions  of  right 
Nor  can  the  jurisdiction  be  aided  by  the  stat- 
ute of  the  State  creating  a  lien  for  all  injuries 
done  by  vessels  to  persons  or  property.  Rev. 
Stat.  Wis.  §  8348,  subd.  4. 

A  state  statute  cannot  confer  lurisdiction 
upon  courts  of  admiralty.  It  is  only  when  the 
subject  is  maritime,  and  so  within  the  jurisdic- 
tion of  the  admiralty,  that  a  lien  granted  by 
local  law  will  be  recognized. 

The  libel  mil  be  dismissed  for  want  qf  juri^ 
dictum. 


DAKOTA  SUPREME  COURT. 


John  A.  FERRIS,  Appt,, 

V, 

Charles  H.  YANIER,  County  Treasurer, 

Bapt. 

C-.Dak.....) 

•  The  Dakota  Act  of  Bfarefa  18»  1886» 

to  amend  Political  Gode,  chap.  28,  S,  17,  provid- 
ing that  personal  property  In  an  j  unorganized 
ooanty  shall  be  sabject  to  tazatioa  In  the  near- 
I  est  organiaed  county,  is,  so  tar  as  oonoems  taxa- 
tion for  local  purposes,  invalid  as  an  attempt  to 
tax  one  community  for  the  benefit  of  another. 

&  Under  the  Orgnuile  Act  of  Dmkota  Ter- 
ritozy.  United  Btatee  Bevlsed  Statutes,  S IBSS, 
provlmng  that  no  law  shall  be  passed  making 
*%ny  discrimination  in  taxing  different  kinds  of 
property,  but  all  property  subject  to  taxation 
shall  be  taxed  in  proportion  to  its  value,**  it  is 
not  an  unlawful  discrimination  to  tax  the  per- 
sonal property  within  unorganized  counties,  and 
leave  untaxed  the  real  property  therein. 

(ThomaSt  J.,  dissents,) 

^  A  statute  relating  to  unorgfaniaed 
eoimtles»  as  distinguislied  from  those  which 
are  organized,  Is  not  local  or  spedaL 

(February  19, 1880.) 

APPEAL  bv  plaintiff,  from  u  Judgment  of 
the  District  Court  of  Morton  County,  in 
favor  of  defendant,  to  recover  back  taxes  paid 
8L.R.A. 


under  protest  and  alleged  to  have  been  illegally 
exacted.   Reversed, 

The  facts  fully  appear  in  the  opinions. 

Messrs,  TUden  R.  Selmes  and  John  C. 
Bullitt*  Jr.,  for  appellant : 

Section  2  of  the  Act  of  1885  is  void  because 
it  authorizes  taxation  of  a  community  for  pur- 
poses not  public  and  local  to  such  community. 

When  the  legislative  body  imposes  a  charge 
in  the  name  of  a  tax,  upon  the  property  of  a 
citizen,  it  is  essential  to  the  validity  of  such  im- 
position that  its  purpose  be  public  with  re- 
spect to  such  indiviauaL  If  not  public,  the 
charge  cannot  be  supported  as  a  tax,  but  be- 
comes a  taking  for  private  purposes,  and  is 
hence  in  excess  of  legislative  power. 

Cooley,  Taxn.  2d  ed.  chaps.  4,  5 ;  Cooley, 
Const.  Lim.  5th  ed.  chap.  14 ;  1  Desty,  Taxn. 
chap.  2;  Colev,  La  Orange,  118  U.  S.  1  (28 
L.  ed.  896);  Washington  Ave,  69  Pa.  852; 
Edmmett  v.  Phila,  65  Pa.  146;  Be  SaumiU 
Run  Bridge,  85  Pa.  168 ;  Clark  v.  Rochester,  18 
How.  Pr.  204 ;  Weismer  v.  Douglas,  64  N.  Y. 
91 ;  PlBople  V.  Batchellor,  68  N.  Y.  128 ;  Clarke 
V.  Rochester,  24  Barb.  446 ;  Freeland  v.  Bait- 
ings, 10  Allen,  570;  Lou>ea  v.  Boston,  111 
Mass.  454  ;  Allen  v.  Jay,  60  Mahie,  124 ;  Perry 
V.  Kesne,  56  N.  H.  514:  Bennington  v.  Park, 
60  Vt  178 ;  Coster  v.  Tide  Water  Co.  18  N.  J. 
Eq.  54  ;  StaU  v.  Jackeon,  81  N.  J.  L.  189 ; 
State  V.  Demarest,  82  N.  J.  L.  528 ;  Talbot  Co. 
V.  Qy£en  Ann^s  Co.  50  Md.  245 ;  Taylor  T. 


See  also  19  L.  R.  A.  584;  23  L.  R.  A.  525;  39  L.  R.  A.  342. 
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Chandler,  9  Heisk.  849 ;  Stein  t.  MMle,  24 
Ala.  591 ;  Steift  v.  Neufport,  7  Bush,  87;  SUight 
V.  F^opU,  74  111.  47 ;  People  v.  Salem,  20  Mich. 
474 ;  State  ▼.  LefflngweU,  64  Mo.  458 ;  Central 
Branch  Union  Pac.  R  Co,  t.  Binilh,  28  Kan. 
745 ;  StoeJOonA  V.  IL  Go.  ▼.  Stockton,  41  Cal. 
147 ;  Davidson  ▼.  Bameey  Co.  18  Minn.  482 ; 
Deiman  ▼.  /br<  Madison,  80  Iowa»  542;  Cur^M 
▼.  Whipple,  24  Wis.  850 ;  State  v  TVippan.  29 
Wis.  664  ;  WhiUng  y.  Shd)oygan  A  F.  duL.  R 
Co.  25  Wis.  167. 

If  a  tax  is  imposed  upon  a  county  for  a  pur- 
pose which  is  not  local  to  such  county,  it  is 
Toid  for  all  the  reasons  which  make  it  invalid 
if  its  purpose  were  confessedly  private  from 
any  pomt  of  view. 

ShoTTflese  v.  Phila.  21  Pa.  147,  59  Am.  Dec. 
759;  Waehinfton  Ave,,  Hammett  v.  Phila., 
and  Be  SatomtU  Run  Bridge,  supra ;  Wells  v. 
Weston,  22  Mo.  884  ;  Livingston  Co,  v.  ^^eider, 
64  111.  428 ;  Covington  v.  Southgate,  15  B.  Mon. 
491 ;  Swift  V.  Nevmort,  7  Bush,  87:  Morf&rd  v. 
Vnger,  8  Iowa,  82;  ^tler  v.  Muscatine,  11 
Iowa,  488;  Burlington  dt  M.  R  B.  Co.  v. 
Spearman,  12  Iowa,  112;  Budl  v.  BaXl,  20 
Iowa,  282 ;  StaU  v.  Eaben,  22  Wis.  660 ;  TaJL- 
hot  Co.  V.  iiueen  Ann^s  Co,  50  Md.  245; 
Ckx>1ey,  Tazn.  2d  ed.  141,  chap.  5. 

The  limitation  of  the  taxing  power  of  the 
States  of  the  Union  also  extends  to  the  taxing 
power  of  the  Legislature  of  the  Territory. 

First  Nat.  Bank  v.  Yankton  Co.  101  U.  S. 
182  (25  L.  ed.  1047). 

The  Act  discriminates  in  the  taxation  of 
different  kinds  of  property  in  violation  of 
Organic  Act. 

The  provision,  in  section  6  of  that  Act,  "Nor 
shall  any  discrimination  be  made  io  taxing 
different  kinds  of  propertv ;  but  all  property 
subject  to  taxation  shall  be  taxed  in  propor- 
tion to  its  value,"  deprives  the  Territorial 
Legislature  of  all  power  to  make  exemption 
from  taxation.  The  Legislature  cannot  declare 
what  property  shall  he  subject  to  taxation; 
and  it  has  no  authority  to  select  certain 
classes  of  property  and  declare  them  "subject 
to  taxation,"  but  must  tax  exery  description 
of  property  not  exempted  in  the  Organic  Act 
"in  proportion  to  its  value."  There  can  be 
no  doubt  that,  if  the  phrase  "subject  to  taxa- 
tion" had  been  omitted,  such  construction 
would  be  correct  The  provision  then  would 
be  that  aU  property  should  be  taxed  in  propor- 
tion to  its  value,  and  no  question  as  to  its 
meaning  could  be  raised. 

Peoj^  V.  McCreery,  84  Cal.  488 ;  People  v. 
WharUnby,  88  Cal.  401 ;  Lick  v.  AusUn,  43 
Cal.  590 ;  Fidds  v.  Highland  Co.  86  Ohio  St. 
476. 

The  very  fact  that  the  Act  does  not  exempt 
real  property  is  what  makes  it  invalid.  Had 
it  In  terms  provided  for  the  taxation  of  all 
properly  in  unorganized  counties,  and  then 
gone  on  to  exempt  real  property,  it  would 
have  been  a  valid  Act,  because  the  exemption 
would  have  been  void,  and  the  statute  would 
have  had  effect  on  all  property  in  such  coun- 
ties. The  exempting  clause  would  have  been 
nu^tory,  and  the  law  would  stand  with  it 
stiicken  out. 

People  V.  MeCreery,  84  Cal.  482. 

The  effect  of  the  Act  is  to  make  an  unlawful 
discrimination,  and  the  fact  that  It  results  from 

8L.aA« 


the  operation  of  the  Act  is  sofflcient  to  make 
that  act  invalid. 

Dundee  Mortgage  etc.  Co.  v.  School  Dietriet 
No,  1,  21  Fed.  Rep.  151,  157. 

The  Act  is  unconstitutionid  because  it  denies 
to  persons  within  the  Territory  the  equal  pro- 
tection of  the  laws. 

See  U.  S.  Rev.  Stat  §  1891;  Cooley,  Taxn. 
2d  ed.  5  ;  Santa  Clara  Co.  v.  Southern  Pae.  R 
Co.  18  Fed.  Rep.  885 ;  Railroad  Tax  Cases,  18 
Fed.  Rep.  722 ;  Northern  Bxu.  R  Co.  y  Car- 
land,  5  Mont  146. 

Messrs,  WillUtm  Gibson*  Dist-Atty.,  and 
Flannery  Ss  Cooke*  for  jespondent: 

The  taxes  levied  were  territorial,  school, 
roads  and  bridges  and  general  county  tax. 

"The  appellant,  in  common  with  other  citi- 
zens of  the  territory,  enjoys  the  protection  and 
benefit  of  her  laws.  And  the  costs  in  all  crim- 
inal prosecutions  arising  in  any  unorganized 
county,  when  not  collected  from  the  defend- 
ant, are  paid  out  of  the  territorial  treasury. 

Seas.  Laws  1881,  p.  110. 

This  would  seem  to  make  the  territorial  tax 
a  matter  of  public  concern.  The  School  Tax, 
is  so  much  a  matter  of  public  concern  that 
the  Legislature  has  made  education  compul- 
sory in  the  Territory  (Sess.  Laws  1883,  p.  112), 
and  to  provide  funds  for  that  purpose  a  tax  of 
two  mills  on  the  dollar  upon  all  taxable  prop- 
erty in  the  couhty  has  been  levied  by  law.  SeBS. 
Laws  1888,  p.  88. 

The  levy  of  this  tax  was,  therefore,  not  a 
matter  of  discretion  in  the  officers  of  Stark 
County,  but  the  act  of  the  sovereign  expressed 
by  legislative  enactment 

See  KeUy  t.  Pittii)urgh,  104  U.  S.  78  (26  L. 
ed.  658). 

It  could  not  have  been  intended  to  require 
the  unorganized  territory  to  escape  burdens 
which  were  necessary  for  its  welfare  merely  be- 
cause the  whole  expenditure  was  not  made  in- 
side of  its  bounds." 

Midland  Twp,  v.  Roscommon  Twp.  89  Mich. 
424.    See  also  Cooley,  Taxn.  p.  478. 

The  construction  and  maintenance  of  roads 
and  highways  has  always  been  a  matter  of  great 
public  importance. 

See  Cooley,  Taxn.  p.  94;  PsoplsY.  Richmond 
Co,  20N.  Y.255. 

Unless  restrained  by  a  constitutional  prohi- 
bition of  some  sort,  the  Legislature  of  a  State 
may  properly  authorize  a  county  to  aid  by  is- 
suing its  bonds  and  giving  them  as  a  donation 
to  a  railroad  company  for  the  construction  of 
a  road  outside  of  the  county,  and  even  outside 
of  the  State,  if  the  purposes  of  the  road  be  to 
give  to  the  county  a  connection  which  is  desir- 
able with  some  other  rerion. 

Chicago,  B,  d  Q.  R.  Co,  v.  Otoe  Co,  88  U.  S. 
16  Wall.  667  (21  L.  ed.  875). 

In  the  light  of  the  authorities,  it  seems  to  us 
the  bridge  and  road  tax  is  a  matter  of  public 
concern. 

Billings  County  constituted  a  part  of  the  sec- 
ond subdivision  of  the  sixth  Judicial  district 

Sess.  Laws  1885,  p.  149. 

The  civil  and  criminal  lurisdiction  of  the 
Justices  of  the  peace  of  Stark  County  extended 
over  Billinas  County,  and  the  sheriff  and  con- 
stables of  Stark  County  were  authorized  to 
serve  or  execute  the  process  issued  by  said 
court 
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Seas.  Laws  1881,  p.  110. 

The  district  court  for  that  subdlyisioQ  held 
at  Mandan,  in  the  County  of  Morton,  was  open 
to  the  itBsidents  of  Billinea  County. 

Seas.  Laws  1881,  p.  109. 

A  portion  of  the  fund  arising  from  this  tax 
has  in  this  way  heen  expended  for  the  heneflt 
of  the  residents  of  Billings  County. 

"When  the  nature  of  the  case  does  not  con- 
clusively fix  it  the  power  to  determine  what 
shall  he  the  taxing  district  for  any  particular 
burden  is  purely  a  legislative  power  and  not  to 
be  interfered  with  or  controiled,  except  as  it 
may  be  limited  by  consututional  provisions. 

Cooley,  Tazn.  110;  FoapU  v.  Latorenee,  41 
N.  Y.  141;  LitcfifiddY,  Verrum,  41  N.  Y.  128; 
Afalchvi  v.  Highlands  DiaU  4  Bush,  547;  Balem 
Turnp.  d  C.  Bridge  Corp.  v.  Eiaez  Co,  100 
Mass.  282;  Laramie  Co,  v.  Albany  Co,  02  U.  8. 
807  (23  L.  ed.  551^. 

The  legislative  power  extends  to  all  rightful 
'  subjects  of  legislation. 

Kev.  Slat.  U.  S.  §  1861. 

Congress  in  this  ^rant  of  power  left  it  to  the 
wisdom  and  discretion  of  the  Legislature  toeay 
what  property  in  the  Territory  shall  be  subject 
to  taxation,  providing,  however,  that  aU  prop- 
erty so  made  subject  to  taxation  shall  be  taxed 
in  proportion  to  its  value  and  that  no  discrimi- 
nation shall  be  made  in  taxing  different  kinds 
of  property. 

Win(ma  A8i,  P.  B,  Co.  t.  DeuA  Co,  8  Dak.l. 

The  power  to  determine  what  property  is 
subject  to  taxation  necessarily  implies  the  power 
to  exempt  property  from  taxation. 

See  TFm.  CenU  k  Co.  v.  Taylor  Co.  52  Wis. 
87;  Frandi  v.  AtchiBon,  T.  d8,F.  K  Co,  19 
Kan.  808. 

Tlie  court  sustained  the  tax  upon  railroad 
property  in  three  unorganized  counties,  not- 
withstanding there  was  other  property  there  to 
the  amount  of  several  hundred  thousand  dol- 
lars belonging  to  other  persons  which  was  not 
taxed. 

SeeTTi*.  Cent,  R.  Co,  v.  Taylor  Co.  52  Wis.  78. 

The  right  to  collect  taxes  in  unor^nized 
townships  was  considered  and  sustained  in — 

Midland  Twp,  v.  Boecommon  Twp,  39  Mich. 
424;  Llano  CaiUe  Co,  v.  Faught,  69  Tex.  402. 


Thomas,  /.,  delivered  the  opinion  of  the 
court  : 

This  action  was  brought  by  the  plaintiff  for 
the  recoveiy  of  certain  taxes  paid  by  him  un- 
derprotest. 

The  complaint  alleges,  inter  alia,  that  plaint- 
iff was,  at  the  time  of  the  grievances  com- 
plained of, a  resident  of  the  unorganized  County 
of  Billing,  and  owner  of  real  and  personal 
property  therein,  and  had  no  property  in  the 
County  of  Stark.  That  on  the  12th  day  of 
March,  1886,  the  Lenslature  of  the  Territory 
passed  an  Act  entitled  "An  Act  to  Amend  Sec- 
tion 17  of  Chapter  28  of  the  Political  Code," 
^ind^mong  other  thines,  provided  as  follows: 

'*When  any  personalproperty  is  situated  and 
kept  in  any  unoiganized  oountv  of  this  Terri- 
toiy,  then  such  property  shall  be  subject  to 
•taxation  in  the  nearest  organized  county  there- 
to, and  shall  be  listed  and  assessed  by  the  as- 
aesaor  of  said  nearest  organized  county;  and 
when  said  unorganized  county  borders  upon 
two  or  more  organized  counties,  then  said  prop- 
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erty  shall  be  assessed  and  taxed  in  that  organ- 
ized county  having  the  greatest  extent  of  con- 
tiguous boundary  line." 

That  pursuant  to  said  Act,  in  the  year  of 
1885,  the  officers  of  said  Stark  County,  author- 
ized by  the  laws  of  this  Territorv  to  assess  prop- 
erty in  said  Stark  County  for  the  purposes  of 
taxation,  and  to  levy  taxes  thereon,  claimed  to 
have  the  right  and  pretended  to  assess  all  the 

S^rsonal  property  of  the  plaintiff  situate  in  said 
illings  County,  for  the  purpose  of  taxation, 
and  to  levy  certain  taxes  thereon,  to  wit,  terri- 
torial, general  school,  bridge  and  road,  and 
general  county  taxes,  amounting  in  the  aggre- 
gate to  the  sum  of  $29.40. 

That  the  assessment,  levy  and  collection  of 
said  taxes  were  illegal  because:  firei^  said  prop- 
erty was  never  taxable  by  Stark  County;  anv 
ond,  that  the  Act  of  1885  is  in  conflict  with  the 
provision  of  the  Organic  Act  in  relation  to  tax- 
ation, and  therefore  void;  third,  the  tax  is  for 
the  exclusive  use  of  Stark  County,  and  to  be 
expended  therein,  with  the  exception  of  the  ter- 
ritorial tax,  and  gives  to  Billings  County  and 
the  residents  thereof  no  benefit  directly  or  in- 
directly;/4!>ur^A,  that  there  was  leal  estate  in 
Billings  County  owned  by  plaintiff  and  otbers, 
none  of  which  was  asse^ed  or  taxed,  but  un- 
der said  Act  was  free  therefrom;  fifth,  that  said 
Stark  County  issued  its  warrant  to  its  treas- 
urer, the  defendant,  to  collect  said  taxes,  who 
demanded  the  same  of  plaintiff,  which  was  re- 
fused, and  thereupon  defendant  levied  upon 
plaintiff's  properly,  and  was  about  to  sell  the 
same,  to  prevent  which  plaintiff,  under  protest, 
paid  said  taxes  to  said  defendant,  with  interest 
and  costs,  amounting  to  $29.40. 

To  this  complaint  defendant  interposed  a 

feneral  demurrer,  which  was  sustained  by  the 
istrict  court,  pro  forma,  and  judgment  was 
rendered  thereon  in  favor  of  the  defendant, 
from  which  said  judgment  plaintiff  appeals  to 
this  court. 

The  plaintiff  contends  that  the  Act  of  1885  is 
unconstitutional  for  the  following  reasons: 
firet,  it  authorizes  taxation  of  personal  property 
of  a  community  for  purposes  not  public  or  local 
to  it;  eeeond,  it  discnminates  in  the  taxaiton  of 
different  kinds  of  property  in  contravention  of 
the  Organic  Act;  third,  it  denies  to  persons 
within  the  Territory  the  equal  protection  of  the 
laws. 

The  material  allegations  of  the  complaint  are 
admitted  by  the  demurrer.  It  is  therefore  a 
fact  of  record  that]the  taxes  complaind  of  were 
imposed  and  collected  for  the  exclusive  use  and 
benefit  of  Stark  County,  and  the  moneys  raised 
thereby  were  to  be  expended  within  said  Stark 
County,  except  the  territorial  tax,  and  the  res- 
idents *of  Billings  Countv  were  not  in  any  legal 
sense  interested  in  any  of  the  objects  of  said  ex- 
penditure. 

The  Organic  Act  of  the  Territorv,  §  1925, 
declares  that  the  Legislature  *'shall  not  pass 
any  law  impairing  the  rights  of  private  prop- 
erty, nor  make  any  discrimination  in  taxing 
different  kinds  of  property;  but  all  property 
subject  to  taxation  shall  be  taxed  in  proportion 
to  its  value." 

The  questions  presented  are  important,  and 
of  great  public  interest,  and  are  therefore  en- 
titled to,  and  have  received,  our  most  careful 
consideration.    The  validity  of  this  tax  must 
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be  determined  from  tbe  Organic  Act  and  sucb 
other  legal  principles  as  may  be  applicable. 

Under  tbe  second  point  above  named  tbe 
appellant  contends  tbat  tbe  Legislature  of  this 
l^rritory  has  no  power  to  exempt  any  property 
from  taxation  except  tbat  which  is  expressly 
exempted  in  the  Orj>:anic  Act;  tbe  Legislature 
cannot  dedare  what  property  shall  be  subject  to 
taxalion,  but  must  tax  eveij  species  of  property 
not  exempt  by  the  Organic  Act  We  do  not 
think  tbat  this  objection  is  well  taken,  or  that 
it  is  necessarily  involved  in  this  case,  and,  as 
the  Legislature  of  the  Territory  has  frequently 
exercised  this  right,  which  has  been  acquiesced 
iu  and  recognizSA  by  all  classes  as  a  le^timate 
exercise  of  power,  we  do  not  feel  authorized 
to  call  it  in  question  here.  It  is  a  doctrine 
well  establish^  by  the  courf ;  tbat  the  right 
to  exempt  is  incident  to  the  right  to  tax,  and 
is  an  ormnary  exercise  of  the  power  of  sover- 
eignty, and  this  right  exists  unless  prohibited 
by  some  constitutional  or  organic  provision. 
Wis,  Cent.  B.  Co.  v.  Taylor  Co,  62  Wis.  43; 
GUman  v.  Shaman,  67  U.  8.  2  Black,  510  [17 
L.  ed.  3051;  Cooley,Taxn.  145;  1  Desty,  Taxn. 
124. 

As  said  before,  tbe  right  to  exempt  has  been 
recogDized  and  acted  upon  since  tbe  organiza- 
tion of  this  Territory,  and  we  will  not  now  dis- 
turb or  cast  doubt  or  reproach  upon  it  by  dis- 
cussion which  would  in  any  event  be  mere 
dicium,  as  this  question  is  not  involved  in  this 
case;  for  the  Act  in  question  is  not,  in  our 
opinion,  an  attempt  to  exempt  any  kind  of 
property  from  taxation. 

Under  this  Act  an  attempt  is  made  to  assess 
nnd  tax  personal  property  m  an  unorganized 
county,  leaving  the  real  property  untaxed,  and 
to  levy  this  tax  for  the  use  and  benefit  of  an- 
other organized  county,  regardless  of  tbe  ques- 
tion whether  tbe  two  "^counties  are  in  tbe  same 
judicial  district,  or  whether  said  counties  have 
been  attached  for  judicial,  revenue,  or  other 
purposes;  but  it  is  sought  to  be  done  simply 
upon  a  question  of  proximity.  This  legislation 
cannot,  in  our  opinion,  be  properly  referable  to 
the  exercise  of  the  power  of  exemption,  though 
it  may  possibly  have  this  effect  when  it  dis- 
criminates between  different  kinds  of  property 
by  taxing  one  and  not  the  other.  It  is  con- 
tended by  plaintiff  that  this  Act  provides  for 
the  taxation  of  a  community  for  purposes  not 
public  or  local  to  it.  If  this  proposition  be 
true,  this  tax  can  hardly  be  sustained.  Oooley, 
Taxn.  105;  1  Destjr,  Taxn.  285. 

It  is  a  fact  admitted  of  record  that  this  tax 
was  for  the  exclusive  use  and  benefit  of  Stark 
County,  and  that  the  money  raised  by  it  was 
to  be  expended  within  Stark  County,  and  that 
the  County  of  Billings  did  not  and  will  not 
receive  any  benefit  from  said  tax,  either  di- 
rectly or  indirectly,  but  it  was  to  be  expended 
for  objects  entirely  local  to  Stark  County,  and 
f orei&rn  to  Billings  County.  If  this  be  so,  how 
can  this  tax  l>e  sustained?  It  is  a  well  estab- 
lished doctrine  that  taxation  in  order  to  be  valid 
must  be  of  a  public  nature,  or  for  a  public  pur- 
pose, and  must  also  be  local.  "It  is  tbe  es- 
sence of  taxation  that  it  ^ould  compel  the 
disclmige  of  a  burden  by  those  upon  whom  it 
rests." 

An  attempt  to  compel  one  county  or  munici- 
pality to  pay  a  charge  properly  resting  upon 
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the  inhabitants  of  another  separata  and  dis- 
tinct district  or  community  would  be  an  arbi- 
trary and  unauthorized  exercise  of  power.  It 
would  be  taking  private  property  lor  private 
uses,  and  in  no  proper  sense  coula  it  be  regard* 
ed  as  taxation,  but  rather  in  tbe  nature  of  con* 
flscation.  Oooley,  Taxn.  chap.  5,  pp.  144, 145; 
1  Destv,  Taxn.  26,  27;  Hamrnett  v.  PhUa,  65 
Pa.  146,  151;  Daiyan  y.  Boiton,  12  Allen,  228; 
Be  Flatbush,  60  N.  Y.  898. 

It  is  true  that  it  is  notr  necessary  that  the 
money  raised  by  taxation  should  always  be 
expended  within  the  district  where  it  is  levied 
and  collected,  but  it  may  be  expended  for  ob- 
jects outside  of  the  district  hi  which  the  resi- 
dents of  the  district  have  in  a  legal  sense  ap  in- 
terest. District  interest  is  the  test  whether  an 
object  is  or  is  not  a  proper  subject  of  taxation. 
Cooley  and  1  Desty,  supra. 

It  seems  to  lis  that  this  law  is  an  attempt  on 
the  part  of  tbe  Legislature  to  tax  one  commu- 
nity for  tbe  benefit  of  another,  and  is  therefore  • 
void,  from  the  fact  that  all  taxation  must  be 
public  and  local,  and  for  objects  in  which 
those  who  pay  the  tax  have,  in  a  legal  sense, 
some  interest,  and  from  which  they  may  rd- 
ceive  some  benefi^t. 

As  said  before,  it  is  admitted  of  record  in 
this  case  that  tbe  tax  collected  of  the  residents 
of  Billings  County  was  to  be  used  and  expend- 
ed in  matters  enthrely  local  to  the  County  of 
Stark;  and  to  sustain  such  a  tax  would  not 
only  be  unlust  and  inequitable,  but  would  be  to 
hold  that  the  Legislature,  under  color  of  exer- 
cising tbe  power  of  taxation,  might  appropriate 
private  property  for  private  uses. 

While  equal,  uniform  and  just  taxation  is 
hardly  attainable  under  any  system  of  human 

goyernment,  yet  in  this  country  most  of  the 
tates  have  incorporated  into  their  Constitu- 
tions  express  provisions  that  taxation  shall  be 
equal  and  uniform;  and,  while  this  language  is 
not  used  in  our  Organic  Act,  we  think  that  the 
prohibition  contained  therein  against  discrim- 
ation  in  taxation  can  hardly  be  effectually  en- 
forced wiUiout  the  adoption  of  some  system 
that  shall  be  equal  and  uniform.  Can  it  be 
said  that  a  system  of  taxation  which  taxes  one 
community  for  the  exclusive  use  and  benefit 
of  another,  is  in  any  wise  equal  or  uniform  as 
to  these  communities?  There  are  some  funda- 
mental principles  which  must  be  observed  in 
every  system  of  taxation.  They  should  not 
only  be  for  public  purposes,  but  for  purposes 
in  which  the  party  taxed  has  an  interest,  and 
from  which  be  can  and  may  receive  some  ben- 
efit. 1  Desty,  Taxn.  and  Cooley,  Taxn.  tufra. 
It  is  needless  to  discuss  at  len^  a  possibility 
of  Billings  County  or  the  plaintiff  receiving 
any  benefit  from,  or  being  in  any  manner  in- 
terested in,  the  tax  collected  under  this  law, 
when  the  fact  of  record  here  is  oontrariwise  by 
reason  of  the  allegation  in  the  complaint,  and 
the  effect  of  the  demurrer  thereon.  We  are 
therefore  of  the  opinion  tbat  under  the  record 
as  it  appears  in  this  case  the  county  or  local 
tax  collected  of  the  plaintiff  was  for  pur- 
poses locad  to  Stark  County,  and  in  which  the 
plaintiff  had  no  interest  and  was  therefore 
wrongfully  and  illegally  collected  of  him. 
But,  it  is  contended  by  the  respondent,  the 
plaintiff  and  Billings  County  were  interested  in 
this  tax,  and  benefited  by  it,  because  of  the 
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eztensioD  over  this  county  of  the  civil  and 
crimiDal  JoiiBdlction  of  the  justices  of  the 
peace  of  Stark  County,  and  the  service  of  pro- 
oess  in  the  former  county  by  the  officers  of  the 
latter.     Vide  Laws  1881,  p.  110,  §  15. 

A  reference  to  this  statute  will  disclose  that 
in  the  execution  of  this  law  the  Ck)unt7  of 
8tark  is  subjected  to  no  burden  or  expense 
growing  out  of  the  exercise  of  such  junsdio- 
uon,  nor  is  the  County  of  Billings  benefited  ex- 
cept from  the  oontributions  from  the  territorial 
treaaury. 

It  is  further  contended  by  the  respondent 
that  the  Legislature  has  the  nght  to  create  tax- 
ing districts  without  regard  to  pre-existing 
political  subdivisions.  This  we  readily  con- 
cede; but  it  does  not  follow  that  the  Act  in 
question  should  be  construed  as  an  exercise  of 
such  power  in  the  absence  of  anything  to  in- 
dicate that  such  was  the  purpose  or  intent  of 
such  legislation. 

Taxing  districts  are  organized  and  created  to 
subserve  the  common  inti  rest  and  welfare  of 
the  communities  embraced  within  their  limits, 
and  not  arbitrarily  to  work  Inequality,  injus- 
tice and  oppression;  and  when  a  law  cannot 
be  sustained  without  referring  it  to  the  exer- 
cise of  power  in  a  particular  direction,  and  for 
a  oertam  purpose,  and  such  assumption  ex- 
poses the  Legislature  to  the  charge  of  injustice, 
it  were  better  to  relieve  it  of  such  imputation 
and  hold  the  law  void.  Cooley,  Const  Lim. 
614  et  860, 

But  if  we  say  that  the  effect  of  this  law  is  to 
create  taxing  districts  embracing  the  organized 
and  unorganized  counties,  and  can  see  no  pos- 
sible reason  for  the  creation  of  such  distncts, 
but,  on  the  contrary,  can  only  attribute  it  to 
the  exercise  of  an  unjust  and  arbitraiy  power, 
entailing  jbtoss  injustice  and  oppression  on  a 
portion  of  the  district,  we  should  the  rather 
deny  such  effect  to  the  law,  and  decline  to  sus- 
tain it  as  the  exercise  of  the  power  to  create 
taxinff  districts. 

It  18  further  insisted,  so  far  as  the  county 
tax  is  concerned,  that  this  Act  is  void  because 
it  discriminates  in  the  taxation  of  different 
kinds  of  property,  contrary  to  the  provisions  of 
the  Organic  Act  By  the  Organic  Act  two 
things  are  required  in  regard  to  all  taxation: 
Jirst,  that  there  shall  be  no  discrimination  in 
taxing  different  kinds  of  property;  teetmd, 
taxation  in  proportion  to  value.  It  is  claimed 
that  the  Act  in  question  violates  the  first  of 
these  requirements. 

What  is  meant  by  discrimination  ?  Does  not 
discrimination  involve  some  unequal  selection 
of  property  which  is  subject  to  taxation,  or 
some  apportionment  of  the  rate  or  rule  by 
which  the  different  kinds  of  property  are  re- 
quired to  bear  an  unequal  or  a  non-uniform 
portion  of  the  tax  imposed?  By  the  Act  un- 
der discussion  only  one  kind  or  class  of  prop- 
erty is  taxed  in  the  unorganized  counties;  sdl 
other  kinds,  including  real  estate,  are  left  un- 
taxed. Is  not  this  discrimination  within  the 
meaning  of  the  Organic  Act? 

If  the  Ledslature  must  tax  all  property, 
both  real  and  persona],  which  is  made  subject 
to  taxation,  under  what  circumstances  can  any 
particular  kind  be  taxed  while  some  other  kind 
is  left  untaxed?  By  what  authority  can  the 
personal  property  in  unorganized  counties  be 
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taxed,  and  the  real  estate  go  untaxed?  Will  it 
be  said  that  this  law  fixes  the  situM  of  personal 
property  for  taxation  in  the  organized  counties, 
and  in  such  counties  all  property  is  taxed,  and 
so  there  is  no  discrimination?  If  so,  we  reply 
that  while  the  dtus  of  personal  property  for 
taxation  may  be  fixed  by  the  Legislature  either 
in  the  county  where  the  owner  resides  or  where 
the  proi)erty  is  kept,  we  know  of  no  authority 
for  holding  that  such  tiUi$  may  be  fixed  re- 
gardless of  this  qualification,  as  would  be  done 
in  this  case;  for  thia  personal  property  is  nei- 
ther kept  in  the  organized  county,  nor  docs  the 
owner  reside  there,  but,  per  contra,  both  are 
in  the  unorganized  county. 

What  is  the  present  case?  The  plaintiff  was 
a  resident  of  the  unorganized  county  of  Billings, 
and  owned  therein  both  real  and  person^  prop- 
erty at  the  time  of  the  assessment,  levy  and  col- 
lection of  the  taxes  of  which  complaint  is  made. 
This  unorganized  connty  was  nearer  to  Stark 
County  than  to  any  other  organized  county.  The 
two  counties,  with  others,  were  in  the  same  sub- 
division of  the  Sixth  Judicial  District,  and,  at 
the  time,  attached  to  the  County  of  Morton  for 
judicial  purposes.  Now,  if  it  were  conceded 
that  these  taxes  were  local  so  far  as  Billings 
County  was  concerned,  and  that  the  effect  of 
the  law  was  to  create  a  taxing  district,  yet  we 
have  remaining  the  fatal  objection  that  m  any 
aspect  of  the  case  it  is  in  confiict  with  that 
provision  of  the  Organic  Act  which  prohibits 
discrimination  in  taxation  of  different  kinds  of 
property;  for  certainly  the  taxation  of  personal 
propertjr  and  the  non  taxation  of  real  estate  un- 
der similar  conditions,  when  both  under  the 
general  law  have  been  made  the  subject  of  tax- 
ation, is  obnoxious  to  this  charge. 

While  we  have  discussed  the  several  differ- 
ent phases  of  this  question,  we  are,  however, 
clearly  of  the  opinion  that  the  Act  in  question 
attempts  to  levy  and  collect  taxes  from  the  in- 
habitants of  Billings  County  for  purposes  not 
public  or  local  to  it,  and  for  this  reason  the  tax 
is  invalid. 

We  have  arrived  at  this  conclusion  notwith- 
standing the  fact  that  we  recognize  and  fully 
appreciate  the  fact  that  it  is  a  well  and  firmly 
established  doctrine  that  **  The  power  of  taxa- 
tion is  a  great  governmental  attribute  with 
which  the  courts  have  very  wisely  shown  an 
extreme  unwillingness  to  interfere. 

But  when  this  power  is  abused,  or  sought  to 
be  extended  beyond  its  proper  sphere,  and  un- 
der its  guise  property  is  taken  for  private  uses, 
the  abuse  should  share  the  fate  of  all  other 
usurpations.  Cooley,  Const.  Lim.  chap.  14, 
pp.  615,  616. 

The  Supreme  Court  of  Iowa,  in  the  case  of 
Morford  v.  Unger,  8  Iowa,  92,  makes  use  of  the 
following  language,  which  we  deem  pertinent 
to  the  case  at  bar,  to  wit:  "If  there  be  such  a 
flagrant  and  palpable  departure  from  equality 
in  the  burden  imposed;  if  it  is  imposed  for  the 
benefit  of  others,  and  for  purposes  in  which 
those  objecting  have  no  interest,  and  therefore 
are  not  bound  to  contribute->it  is  no  matter  in 
what  form  the  power  is  exercised,  whether  in 
the  unequal  levy  of  the  tax.  or  in  the  regula- 
tion of  the  boundaries  of  the  local  governments, 
which  results  in  subjecting  the  party  unjustly 
to  local  taxes,  it  must  be  regarded  as  coming 
within  the  prohibition  of  the  Constitution  do- 
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figned  to  protect  private  rights  against  aggres- 
sioD,  however  made,  and  whether  under  the 
color  of  reoojpized  power  or  not" 

The  above  is  vigorous  language,  and,  in  our 
opinion,  correctly  draws  the  line  in  r^erence 
to  the  ezerdse  of  the  power  of  taxation,  and  is 
equally  applicable  to  taxation  under  our  Organ- 
ic Act. 

It  will  be  observed  that  up  to  this  time  we 
have  not  discussed  directlv  the  question  of  the 
validity  of  the  territorial  tax,  but  from  the 
force  of  our  reasoning  mpra,  we  of  necessity 
reach  the  conclusion  that  it  is  also  illeeal  and 
void  by^  reason  of  the  fact  that  the  law  discrim- 
inates in  the  taxation  of  different  kinds  of 
gropertv  in  unorganized  counties,  and  therefore 
1  conflict  with  the  Organic  Act  on  this  sub- 
ject In  doin^  this  we  do  not  mean  to  be  un- 
derstood as  holding;  that  the  general  law  of 
taxation  must  provide  for  th6<M>ilection  of  taxes 
iu  unorganized  counties  in  order  to  render  it 
legal  as  to  the  organized  counties  of  the  Terri- 
tory. We  do  not  so  hold,  but,  on  the  contrary, 
we  Uiink  it  does  not  affect  the  general  law  m 
re/?ard  to  taxation. 

We  do  uot  think  it  is  incumbent  upon  the 
Legislature  to  provide  machinerv  for  the  col- 
lection of  taxes  in  these  sparsely  settled  and 
unorganized  communities.  The  laws  of  taxa- 
tion are  not  made  for  deserts,  wild  wastes,  and 
bleak  and  unsettled  prairies,  but  for  or^nized 
communities.  In  odtier  words,  the  Legislature 
is  not  bound  to  set  in  motion  machinery  for 
collecting  taxes  in  unorganized  and  sparsely 
settled  communities  when  in  its  judgment  the 
expense  incident  to  its  collection  would  be 
greater  than  the  revenue  thus  received. 

The  organization  of  counties  and  clothing 
them  with  the  habiliments  of  the  law,  is  some- 
what in  the  nature  of  a  political  question,  and 
largely  in  the  discretion  of  the  Legislature,  and 
its  exercise  will  uot  be  interfered  with  by  the 
courts,  unless  grossly  abused;  but  when  the 
Legislature  attempts  to  reach  oue  of  these  un- 
organized counties  by  setting  in  motion  the 
machinery  of  the  law  for  collecting  taxes 
therein,  we  are  of  the  opinion  that  it  must 
provide  for  taxing  and  collecting  the  taxes  on 
all  kinds  of  property  subject  to  taxation  under 
the  general  law,  and  a  failure  to  do  this  will 
operate  as  a  discrimination  forbidden  by  the 
Organic  Act,  and  therefore  illegal.  It  seems 
to  us  that  this  conclusion  is  in  harmony  not 
only  with  the  law,  but  with  sound  reasoning. 
If  ttiis  be  not  true,  what  is  there  to  prevent  the 
Legislature  from  doing  the  same  thing  as  re- 
gards the  wealthiest  and  most  populous  coun- 
ties in  the  Territory?  We  apprehend  it  will 
not  be  contended  that  it  could  indirectly  or 
otherwise  relieve  the  real  estate  of  the  rich  and 
populous  Counties  of  Cass.  Tankton  and  Min- 
nehaha from  taxation,  and  only  tax  the  per- 
sonal property  therein,  by  failing  to  provide 
machinery  for  the  collection  of  the  real  estate 
tax,  while  it  taxed  all  of  the  other  counties  on 
both  real  and  personal  property.  If  so,  the 
provision  in  the  Organic  Act  against  discrimina- 
tion and  in  favor  or  uniformity  of  taxation,  is 
of  but  little  effect 

We  have  not  overlooked  the  case  of  FrancU 
T.  Atchison  Bailraad  Oompany,  19  Kan.  808, 
relied  on  by  respondent,  decided  in  1877  by  the 
Supreme  Court  of  that  State,  and  which  "at 
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first  blush,"  or  from  a  casual  reading  of  it, 
would  seem  to  sustain  the  Act  herein  question. 
That  case  was  an  injunction  suit  brou^t  by 
the  railroad  company  against  the  State  Treas- 
urer to  enjoin  the  collection  of  a  tax  levied  for 
state  purposes.  The  railroad  company  had 
about  106  miles  of  its  road  in  four  of  the  un- 
organized counties  of  the  State,  on  which  taxes 
were  levied  under  a  state  law,  which  imposed 
upon  the  Auditor  of  the  State  the  duty  of  levy- 
ing for  state  purposes  a  tax  upon  any  railroad 
property  located  outside  of  the  limits  of  organ- 
ized counties,  which  tax  should  be  the  same  as 
that  levied  upon  other  property,  etc.  Tiie 
constitutionality  uf  this  law  was  questioned  un- 
der the  section  of  the  State  Constitution  which 
re()uired  all  laws  of  a  general  nature  to  have  a 
uniform  operation  throughout  the  State,  and 
prohibited  special  legis&tion  when  general 
laws  could  be  made  applicable,  and  also  pro- 
vided that  the  Legislature  should  provide  a 
uniform  and  general  rate  of  assessment  and 
taxation.  The  constitutional  question  consid- 
ered by  the  court  was  whether  the  taxation  of 
railroad  proi>eny  only  in  unorganized  counties 
for  state  purposes  was  a  non-uniform  and  un- 
equal rate  of  assessment  and  taxation. 

It  must  be  observed  that  the  case  differs  from 
the  one  at  bar  in  several  particulars:  fint,  the 
Kansas  tax  was  only  for  state  purposes;  second^ 
it  was  enforced  through  state  machinery;  third, 
the  Constitution  of  the  State  did  not  expressly 
prohibit  discrimination,  as  does  our  Organic 
Act.  The  opinion  of  the  court  is  pronounced 
by  an  eminent  jurist.  Judge  Brewer,  and  con- 
cludes in  the  following  language: 

"The  case  has  been  beK>re  us  for  several 
months,  and  the  subject  of  repeated  consulta- 
tions and  frequent  examinations.  The  con- 
clusions which  we  have  reached  are  by  no 
means  entirely  satisfactory  to  us.  We  hold 
the  section  to  be  oonstitutionsl  and  vaUd,  not 
because  it  is  clear  to  us  that  it  is  so,  but  because 
it  is  not  clear  to  us  that  it  is  not;  and  the  bene- 
fit of  the  doubt  must  be  given  to  the  law.  The 
question  would  be  different  if  discrimination 
was  attempted  between  property  in  organized 
counties,  or  if  the  Constitution  did  not  oontain 
but  a  single  provision,  which  seems  to  imply 
and  rest  upon  the  assumption  of  organized 
communities.*' 

The  court  also  says  in  this  opinion:  ''The 
freedom  from  taxation  of  property  other  than 
railroad  property  in  the  unorganized  counties 
under  the  Act  of  1876  arises  in  the  same  man- 
ner as  the  freedom  of  all  properU*  in  such 
counties  under  prior  statutes,  ana  that  is, 
through  the  failure  to  provide  machinery  for 
reaching  it  The  question,  therefore,  is  wheth- 
er the  failure  to  provide  machinery  for  collect- 
ing taxes  on  all  the  property  in  the  unorganized 
counties  renders  unconstitutional  the  means 
employed  to  collect  taxes  on  a  portion  of  said 

Property,  and  invalidates  the  tax  attempted  to 
e  collected  by  such  means." 
The  court  admits  the  question  is  difficult,  and 
that  an  answer  either  way  is  hudly  reconcil- 
able with  common  justice,  or  the  history  of 
the  Stete's  system  of  taxation.  We  entertain 
a  high  respcx^  for  the  court  which  sustained 
this  legislation  of  Kansas,  and  especially  for 
the  eminent  judge  who  rendered  the  opinion; 
but  the  reasoning  of  the  court  is  not  dear  or 


Ferris  ▼.  Vaniek. 


710 


ntisfactory  to  xsb,  and  we  are  not  prepared  to 
vield  aasent  to  the  conclusions  reached.  If  the 
failure  on  tiie  part  of  the  State  to  provide 
machinery  for  reaching  one  class  of  taxable 
property  within  its  limits,  while  other  classes 
are  taxed,  cannot  be  criticised  by  the  courts, 
what  is  there  to  prevent  a  State  from  doing  in 
this  way  indirectly,  though  effectually,  what 
we  apprehend  will  be  umversally  conceded  it 
cannot  do  directly?  If  failure  to  provide 
machinery  for  taxing  one  kind  of  property, 
while  ample  machinery  is  given  by  which  to 
tax  another  kind,  is  constitutional,  any  omis- 
sion to  impose  upon  officials  the  duty  of  taxing 
all  property  uniformly  and  without  discrimina- 
tion would  be  unassailable  in  the  courts. 

We  yenture  this  criticism  of  this  opinion 
with  less  hesitancy  than  we  otherwise  would, 
had  not  the  learned  court  itself  expressed  its 
own  want  of  satisfaction  in  the  conclusions 
reached.  It  seems  to  us  that  the  honorable 
and  learned  court  permitted  itself  to  be  Joetled 
from  the  legal  hignway  by  rt  ason  of  the  dire 
and  serious  consequences  which  seemed  to 
crowd  around  the  decision  adverse  to  this  law, 
and  which  it  seemed  to  apprehend  would  likely 
interfere  with  the  entire  system  of  taxation  in 
the  State. 

In  the  case  at  har,  however,  the  system  of 
taxation  of  the  Territory  is  not  involved;  but 
the  law  under  discussion  is,  in  our  opinion,  in 
conflict  with  the  Organic  Act  of  the  Territory 
which  forbids  in  hoc  verba  discrimination. 
Ample  machinery  existed  for  the  taxation  of 
real  as  well  as  personal  property,  but  was  au- 
thorized under  this  Act  to  leave  the  real  prop- 
erty untaxed  while  taxing  the  other. 

It  is  proper  to  say  that  the  judgment  of  this 
court  only  reverses  this  case  as  to  the  local  tax 
on  the  ground  that  it  is  taking  private  property 
for  private  uses,  but  holds  the  territorial  tax  to 
be  valid,  for  the  reason  that  they  regard  it  as 
levied  for  a  public  purpose,  and  not  a  discrim- 
ination withm  the  meanine  of  the  Organic  Act; 
hence,  what  we  have  saia  in  regard  to  terri- 
torial tax,  the  reasoning  of  which  holds  said 
tax  invalid,  is  in  the  nature  of  a  dissenting 
opinion  on  our  part. 

The  eaee  ie  retereed,  all  the  Justices  concur- 
ring. 

Trippt  Oh.  J,: 

I  concur  in  so  much  of  the  fore.eoing  opinion 
as  declares  the  tax  for  local  purposes  invalid; 
but  I  cannot  yield  assent  to  the  reasoning  or 
conclusion  airived  at  by  the  learned  Judge, 
whereby  he  holds  the  territorial  tax  as  contra- 
ycninff  Uie  provisions  of  our  Organic  Act,  which 
prohibits  "any  discrimination  In  taxing  differ- 
ent kinds  of  property."  The  language  of  the 
section  is: 

"In  addition  to  the  restrictions  upon  the  leg- 
islative power  of  the  Territories,  contained  in 
the  preceding  chapter,  §  1851,  the  Legislative 
Assemblies  of  Colorado,  Dakota  ana  Wyo- 
ming shall  not  pass  any  law  impairing  the 
rights  of  private  property,  nor  make  any  dis- 
cnmination  in  taxing  different  kinds  of  prop- 
erty; but  all  property  subject  to  taxation  shall 
be  taxed  in  proportion  to  its  value."  Section 
1925,  Rev.  Stat  U.  S. 

This  provision  is  unlike  anything  to  be  found 
In  the  Constitution  of  any  of  tlie  States.    It  is 
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first  found  in  the  Organic  Act  of  Colorado,  en- 
acted February  28,  lb'6l,  and  carried  into  our 
Organic  Act,  March  2,  1861,  and  was  subse- 
quently included  in  the  Wyoming  Act,  July 
25,  1868.  It  is  not  found  in  the  Organic  Act  of 
any  of  the  other  Territories. 

As  early  as  1787,  the  Confederate  Congress, 
in  establishing  a  government  for  the  north- 
western Territory,  provided  that  "No  tax  shall 
be  imposed  upon  the  property  of  the  United 
States,"  and  in  no  case  shall  nonresident  pro- 
prietors be  taxed  higher  than  resident.  This 
provision  was  carried  into  the  Organic  Law  of 
Missouri  Territory  (section  6)  in  1812,  and  the 
Organic  Law  of  sevieral  of  the  older  Territories. 
In  1888,  in  enacting  the  Wisconsin  Organic 
Law,  which  seems  to  have  been  the  model  for 
subsequent  Territories,  this  section  was 
chansed  so  as  to  read: 

"lio  tax  shall  be  Imposed  upon  the  property 
of  the  United  States,  nor  shall  the  lands  or 
other  property  of  nonresidents  be  taxed  higher 
than  the  lands  or  other  property  of  residents." 
Wisconsin  Organic  Act,  g  o. 

And  this  section,  which  enlarged  the  prohi- 
bition forbidding  lands  of  nonresidents  to  be 
taxed  higher  than  those  of  residents,  so  as  to 
make  it  mdude  all  property  of  nonresidents, 
was  re-enacted  verbatim  in  nearly  all  the  Ter- 
ritories subsequently  orcranized.  In  the  Iowa 
Organic  Law,  June  12,  l888;  Minnesota,  March 
8, 1849:  Utah,  September  9,  ia50;  Kansas  and 
Nebraska,  1854;  Dakota  and  Colorado,  1861; 
and  by  Revised  Statutes  United  States,  §  1851, 
it  is  made  a  part  of  the  Organic  Law  of  all  the 
Territories. 

This  was  the  oidy  provision  of  the  Organic 
Laws  of  the  older  Territories  in  relation  to  tax- 
ation; and  outside  of  the  Territories  of  Dakota 
and  Wyoming  it  is  the  only  provision  limitin,^ 
legislation  as  to  taxation,  except  in  the  Terri- 
tory of  Washington,  which  contains  the  clause: 
"  And  all  taxes  shall  be  equal  and  uniform,  and 
no  distinctions  shall  be  made  in  the  assessments 
between  different  kinds  of  property,  but  the 
assessments  shall  be  according  to  the  value  of 
the  property  "(§1924,  Rev.  Stat.  U.  S.);  which 
clause  is  included  with  a  great  number  of 
other  restrictions  contained  in  that  section 
upon  legislation  as  to  currency,  etc.,  and  which 
provision  bears  striking  resemblance  to  the 
Constitution  of  many  of  the  Slates,  and  resem- 
bles our  statute  only  in  that  part  as  to  assess* 
ment  of  taxes. 

No  reason  is  given  by  Congress,  in  its  debates 
or  otherwise,  why  this  provision  of  our  Organic 
Lelw,  found  in  section  1925,  as  to  "discrimina- 
tion in  taxine  different  kinds  of  property," 
should  be  made  applicable  to  the  three  terri- 
tories of  Colorado,  Dakota  and  Wyoming  alone. 
Nor  does  it  appear  from  whence  the  language 
or  wording  oi  this  section  was  deriye^i.    It  is 

?[uite  unlike  the  language  used  in  any  of  tlie 
Constitutions  of  the  States,  and  was  not  carried 
into  the  Constitution  of  Colorado  when  she 
entered  the  IJnion  as  a  State.  In  her  State  Con- 
stitution she  adopted  the  provision  found  sul>- 
stantially  in  a  number  of  the  modem  Consti- 
tutions where  limitation  has  been  sought  to  be 
placed  upon  the  power  of  the  Iiegialature  over 
taxation.  The  provision  of  her  Constitution  is 
as  follows:  "  All  taxes  shall  be  uniform  upon 
the  same  class  of  subjects  within  the  territorial 
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limits  of  the  auib6rity  levjing  the  tax/'  etc. 
Article  10,  §  8,  Const.  Colo. 

Nor  does  there  appear  to  have  ever  been  any 
construction  of  this  section  by  Colorado  or 
Wyoming,  and  this  is  the  first  time  to  our 
knowledge  that  it  has  been  before  the  courte  of 
this  Territory.  The  language  is  not  unlike  that 
used  by  the  Judges  in  determining  the  effect  of 
those  provisions  of  modem  Consututions  relat- 
ing to  uniformity  and  equality  of  taxation. 

What  is  meant  by  the  clause  prohibiting  a 
*'  discrimination  in  taxing  the  different  kinds 
of  property  f  Does  it  mean,  as  claimed  for  it 
by  the  learned  Judge  in  the  foregoing  opinion, 
such  a  uniform  system  of  taxation  as  that 
when  any  property  witibin  the  taxing  district  is 
made  subject  to  taxation  all  other  property 
within  the  district  must  be  equally  so  subject? 
Let  us  examine  the  section.  It  does  not  in 
terms  require  either  a  uniform  rule  or  rate  of 
taxation;  it  prohibits  a  discrimination.  This 
word  cannot  have  a  literal  rendering.  All  laws 
are  open  to  the  objection  of  discrimination, 
and  sometimes  even  of  unjust  discrimination. 
Laws  providing  for  levy  and  collection  of  taxes 
discriminate  when  property  by  intention  or 
mistake  escapes  taxation.  So,  also,  in  case  of 
local  assessment  for  sidewalks  and  municipal 
improvements;  license  taxes  upon  business; 
taxes  upon  dogs;  errors  in  valuation,  whereby 
property  in  one  locality  is  assessed  at  a  higher 
price  or  at  a  higher  rate  than  in  another,  where 
personal  property  tax  ia  made  a  lien  upon  real 
property;  and  some  of  them,  perhaps,  are  an 
unjust  dfiscrimination,  yet  no  one  seems  to  think 
they  avoid  the  taxes  collected  under  such  laws, 
or  that  the  statute  is  open  to  the  constitutional 
objection  here  raised.  Taxation  of  property 
always  requires  the  exercise  of  judgment  and 
of  a  careful  discrimination.  Taxation  of  the 
different  kinds  of  property  without  discrimina- 
tion (using  the  word  in  its  popular  sense)  would 
lead  to  the  very  error,  and  produce  the  very 
mischief.  Congress  has  sought  by  this  provision 
to  prevent.  Discrimination  cannot  mean  uni- 
formity of  taxation,  for  laws  establishing  a 
uniform  rate  or  rule  may  unjustly  discriminate 
in  favor  of  or  against  other  property  of  the 
same  class.  A  law  which  taxes  all  farms  at 
the  same  price,  which  fixes  the  value  of  every 
acre  of  land,  every  horse,  every  cow,  and  every 
article  of  each  class  of  personal  property  at  the 
same  simi  for  purposes  of  taxation,  would  be 
uniform;  but  who  would  not  say  at  once  that 
such  a  system  was  an  unjust  discrimination; 
yet,  to  correct  such  a  wrong,  the  injured  parly 
must  seek  his  redress  from  the  Legislature,  and 
not  from  the  courts. 

Sbjb  Judge  Cooley.  in  Toungblood  v.  Sexton, 
82  Mich.  406,  where  it  was  objected  that  similar 
taxation  was  not  uniform: 

"  The  objection  to  a  want  of  uniformity  is 
wholly  misplaced  here.  Uniformity  is  the 
very  basis  of  this  tax.  It  is  levied,  entirely 
without  discrimination;  and  the  real  objection 
to  it  is,  not  that  it  lacks  uniformity,  but  that 
the  Legislature  were  unjust  in  making  it  uni- 
form, instead  of  levying  it  b^  some  standard  of 
discrimination.  The  objection  presents  a  case 
of  misapplication  of  terms.  It  is  also  presented 
to  the  wrong  tribunal." 

To  avoid  such  a  uniformity  Congress  has 
prohibited  discrimination,  which  must  be  con- 
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strued  to  mean  unjust  discrimination;  a 
crimination  in  favor  of  one  kind  ol  property 
as  against  another;  a  discrimination  wbich  pre- 
vents each  kind  of  property  subject  to  taxation 
from  bearing  its  fair  and  equal  share  of  the 
burden  imposed  upon  all  in  tUs  sense  the 
words  are  aptly  chosen;  in  any  other  they  are 
meaningless,  and  lead  to  absurd  results. 

Under  this  construction  we  are  free  from 
many  of  the  perplexities  in  whi<di  courts  have 
found  themselves  in  determining  whether  laws 
which  were  not  discriminating  were  uniform. 
The  disjunctive  clause  with  which  Uiis  proyision 
is  connected  further  limits  atad  explains  it;  stand- 
ing alone  it  might  be  construed  to  mean  that  aU 
property  of  every  kind  must  be  taxed  equally, 
without  discrimination;  but  the  words  "subject 
to  taxation,"  limiting  theworda  and  clause  of 
which  they  form  a  part,  extend  dieir  limiting 
power  to  the  principal  clause,  which  the  dis- 
junctive clause  itself  limits,  so  that  the  mean- 
ing of  both,  construed  together,  is  that  there 
shall  be  no  unjust  discrimination  In  the  taxation 
of  the  different  kinds  of  property  subject  to 
taxation,  but  all  such  property  shall  be  taxed 
in  proportion  to  its  value.  These  words, 
'*  subject  to  taxation,"  are  of  importance  in  the 
construction  of  this  section;  without  them,  all 
property  would  be  subject  to  taxation;  with 
them,  only  certain  property  is  liable  to  taxation. 

Who  is  to  determine  what  property  is  "sub- 
ject to  taxation?"  The  courts  cannot  deter- 
mine. It  is  a  legislative  function.  It  can  only 
be  exercised  by  the  Legislatare  or  by  Con- 
gress. Congress  has  not  seen  fit  to  exercise  it, 
but  has  given  to  the  Legislature  the  absolute 
control  over  "  all  rightful  subjects  of  legisla- 
tion," saving  and  reserving  to  itself  alone  the 
rif  ht  to  modify  or  annul  the  same.  This  cer- 
tainly is  a  rightful  subject  of  legislation,  and  it 
follows  that  Congress  has  given  to  the  Legisla- 
ture the  right  to  apportion  and  subject  prop- 
erty to  taxation. 

The  Legislature,  then,  has  a  right  to  say 
what  property  shall  be  subject,  and  what  shall 
not  be '  'subject  to  taxation ;'^what  property  shall 
be  taxed,  and  what  property  shall  be  exempt 
from  taxation — limited  only  by  the  proyision 
that  all  property  so  subject  to  taxation  shall  be 
taxed  without  unjust  "discrimination  "in  favor 
of  one  kind  of  property  as  against  another,  so 
that  every  kind  of  such  property  shall  be  taxed 
in  proportion  to  its  value.  W iuiout  the  limita- 
tions contained  in  sections  1861  and  1925,  Re- 
vised Statutes  United  States,  under  the  general 
legislative  power  granted  this  Territory  t£e  Leg- 
isuiture  would  have  absolute  control  of  the  sub- 
ject of  taxation.  It  could  arbitrarily  say  what 
property  should  bear  the  burdens  oi  taxation, 
and  what  should  escape.  It  could,  perhaps, 
unjustly  discriminate  in  favor  of  the  rich  as 
against  the  poor,  and  in  favor  of  one  class  of 
property  as  against  another,  irrespective  of 
the  public  good  or  the  future  benefit  to  be  de- 
rived therefrom,  except  in  so  far  as  it  would 
be  restrained  by  the  provision  of  the  Federal 
Constitution  itself. 

Great  powera  were  given  Legislatures  under 
the  earlier  Constitutions  of  the  States,  and  in 
some  those  powers  are  still  retained;  but  the 
people  have  grown  restiess  under  taxation  laws 
whidi  favor  the  few  as  against  the  many,  and 
unjustly  discriminate  in  fayor  of  one  daas  aa 
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against  another,  and  baye  sought  to  remove 
from  the  influence  of  the  lobby  and  the  trade 
of  le^lation  the  right  to  exempt  property 
from  Its  proper  share  of  the  public  burden. 

In  many  of  the  States  all  property  is  subject 
to  taxation  except  as  exempted  in  the  Consti- 
tution itself.  This  is  the  case  in  Ohio,  In- 
diana, Minnesota,  Yirginia,  West  Virginia, 
Korth  Carolina,  South  Carolina,  Tennessee, 
California,  Nevada,  Colorado  and  Florida. 
In  some  tibe  people  have  contented  themselves 
with  providing  in  their  Constitutions  that  ''tax- 
ation shall  be  equal  and  uniform  throughout 
the  State,"  as  in  New  Jersey,  Pennsylvania, 
Michigan,  Wisconsin,  Kansas,  Missouri,  Ar- 
kansas, Texas,  Oregon,  C^rgia  and  Louisiana; 
while  in  others,  of  the  older  States,  the  Legis- 
lature is  still  unrestricted  in  its  power  over 
the  question  of  taxation.  Our  organic  law  is 
more  like  the  Constitutions  of  tnose  States 
wherein  the  Legislature  is  not  restricted  as  to 
exemptions,  except  in  so  far  as  that  taxation 
must  be  equal  and  uniform.  Since  Congress 
has  not  attempted  to  designate  what  property 
shall  be  subject  to,  or  vrnat  shall  be  exempt 
from,  taxation,  we  sball  be  little  benefited  by 
examination  of  the  decisions  of  those  States 
whose  Constitutions  enumerate  the  classes  of 
property  which  are  exempt. 

Nor  are  we  fettered  by  the  rule  of  uniformity 
which  has  led  to  such  learned  and  protracted 
discussions  by  the  courts  in  sustaining  laws  ad- 
mittedly wise  and  without  unjust  discrimina- 
tion, but  which  seemed  obnoxious  to  the  objec- 
tion that  they  were  not  uniform.  As  we  have 
seen,  laws  which  are  uniform  may  unjustly 
discriminate;  and  the  converse  is  equally  true, 
that  laws  which  do  not  unjustly  discriminate 
may  not  be  uniform. 

Is  this  law  open  to  the  objection  that  it  un- 
justly discriminates  in  taxing  different  kinds  of 
property?  The  Act  was  approved  March  18, 
1885,  and  is  made  an  amendment  of  section  17 
of  the  Revised  Law  of  1877,  amending  that 
flection  to  read  as  therein  provided.  It  consists 
of  three  sections,  the  first  of  which  provides: 

"  All  personal  property  is  to  be  listed,  as- 
sessed and  taxed  in  the  county  where  said 
Sroperty  mav  be  situated  and  kept  on  the  first 
ay  of  April  of  the  then  current  year,"  etc. 

Section  2  provides:  "When  any  personal 
property  is  situated  and  kept  in  any  unorgan- 
izea  county  of  this  Territory^  then  such  prop- 
erty shall  be  subject  to  taxation  in  the  nearest 
organized  county  thereto,  and  sball  be  listed 
and  assessed  by  the  assessor  of  said  nearest  or- 
ganized county;  and  when  said  unorganized 
county  borders  upon  two  or  more  organized 
counties,  then  said  property  sball  be  assessed 
and  taxed  in  that  organized  county  having  the 

S'eatest  extent  of  contiguous  boundary  line." 
nd  the  third  section  provides  a  penalty  for 
violation  of  the  requirements  of  the  Act. 

Section  17,  before  amendment,  read  as  fel- 
lows: "All  personal  property  is  to  be  listed,  as- 
sessed and  taxed  in  the  county  where  the  owner 
resides  on  the  first  day  of  January  of  the  then 
current  year,  or  where  the  property  is  kept. 
But  if  the  owner  resides  out  of  the  Territory,  it 
is  to  be  listed  and  taxed  where  it  may  be  at  the 
time  of  listing.* 

One  of  the  changes  sous^ht  to  be  made  by 
thia  new  statute  was  to  fix  uie  »tu$  of  personal 
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property  for  taxation.  As  the  law  existed 
prior  to  1885,  personal  propnerty  could  be  taxed 
either  where  the  owner  resided,  where  he  was 
when  it  was  listed,  if  a  nonresident,  or  where 
the  property  was  kept.  Under  the  Law  of 
1885,  the  situs  of  all  personal  property  is  where 
it  is  situated  or  kept.  This  change  relieved 
from  taxation  a  large  class  of  personal  property 
which  had  prior  thereto  been  taxed  to  residents 
of  the  organized  counties,  and  to  nonresidents 
where  listed. 

To  obviate  this  objection,  and  not  to  release 
property  already  subject  to  taxation,  as  well  as 
to  make  the  large  herds  of  cattle  kept  in  the 
unorganized  counties  bear  and  continue  to  bear 
their  fair  share  of  the  expenses  of  government, 
section  3  of  the  Act  was  made  to  provide  a 
means  of  collecting  such  tax. 

No  complaint  haa  ever  been  made  of  the  work- 
ings of  the  Law  of  1877,  which  substantially 
had  been  the  law  long  prior  thereto.  No  citizen 
of  the  organized  counties  or  other  person  own- 
ing stock  or  other  personal  property  in  the  wild 
country  west,  divided  by  imae;inary  lines  into 
what  are  termed  "  unorganized  counties,"  had 
ever  complained  of  paying  not  only  territorial, 
but  local,  taxes  upon  the  property  so  owned  by 
him.  But  under  the  amendment  a  new  cluss  of 
taxpayers  was  reached;  not  only  the  personal 
property  of  persons  residing  with9ut  the  un- 
organized counties,  but  that  of  persons  residing 
within  the  unorganized  counties,  is  subjected  to 
taxation;  and  it  is  one  of  these  individuals  that 
is  the  complainant  here;  and  his  complaint  is  not 
that  he  is  taxed  too  much,  but  that  he  is  not 
taxed  enough;  that  when  the  government  taxed 
his  personal  property  it  should  also  have  taxed 
his  real  property.  It  Is,  to  say  the  least,  a  re- 
markable case  of  unjust  discrimination. 

Is  the  law,  then,  which  reaches  out  and  seeks 
to  tax  the  personal  property  within  the  unor- 
ganized counties  open  to  the  objection  that  it  is 
unjust"discrimination  in  taxing  different  kinds 
of  property?"  The  court  cannot  shut  its  eyes 
to  the  fact  known  to  all  that  the  western  prai- 
ries are  avast  cattle  range,  covered  with  thous- 
ands of  cattle  of  great  value,  whose  owners 
ought  in  good  ri^ht  to  bear  a  fair  share  of  the 
burdens  of  taxation,  necessary  in  the  enactment 
and  enforcement  of  the  laws  to  which  they 
look  for  the  protection  of  their  property.  Is  it 
an  unjust  discrimiuation  to  make  all  the  cattle 
on  a  given  range  subject  to  taxation  under  the 
Law  of  1885,ratber  than  a  select  number,as  un- 
der the  Law  of  1877? 

All  tax  laws  are  necessarily  harsh  and  arbi- 
trary; there  can  under  no  system  of  government 
be  an  entire  freedom  from  unjust  discrimina* 
tion;  but  the  entire  scope  and  result  of  a  system 
of  taxation  must  be  considered,  rather  than  a 
literal  and  exact  rendering  and  construction  of 
a  word  or  phrase  of  the  statute  providing  it. 

I  think  this  law  is  not  open  to  the  charge  of 
an  unjust  discrimination,  and  that  it  may  be 
sustained  upon  either  of  two  grounds:  (1)  that 
it  was  a  providing  of  the  machinery  for  col- 
lecting taxes  on  property  subject  to  taxation; 
(2)  an  allowable  exemption  of  real  property 
within  the  unorganized  counties. 

The  Law  of  lo77  provided  for  seventeen  dis- 
tinct exemptions  of  property,  and  provided  that 
all  other  property  should  be  subject  to  taxation, 
and  this,  with  a  few  modifications,  has  been 
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the  law  Bince  1803 — ^more  than  a  quarter  of  a 
century.  Congress  bas  had  before  it  the  laws 
of  each  session  of  our  Legislature  containing 
these  providonr-,  and  the  amendi[nents  made 
thereto  from  time  to  time,  and  it  has  neither 
disapproved  nor  modified  them.  They  have 
therefore,  within  the  rule  laid  down  by  the 
Supreme  Court  of  the  United  States,  received 
the  implied  sanction  of  Congress.  Clinton  v. 
Evglebreeht,  80  U.  S.  18  Wall.  434  [30  L.  ed. 
6591. 

No  one  during  all  these  years  has  ever  ques- 
tioned the  constitutionality  of  the  law  allowing 
tbese  exemptions,  though  various  questions  of 
taxation  have  been  heara  and  determined  in  the 
lower  courts,  some  of  which  have  been  carried 
to  the  Supreme  Court  of  the  United  States;  yet 
it  has  been  tacitly  admitted  during  all  these 
years,  notwithstanding  all  the  diligent  research 
of  counsel  in  preparation  of  cases  raising  various 
questions  as  to  the  validity  of  our  statutes  on 
taxation,  that  the  exemption  of  enumerated 
property  to  each  citizen;  of  all  the  property  of 
certain  infirm  and  Indigent ;  of  all  property 
of  charitable  and  benevolent  institutions,  and  of 
lands  whereon  are  grown  trees,  and  are  placed 
other  improvements  of  benefit  to  the  people  at 
large— was  not  an  unjust  "discrimination  in 
the  taxing  of  diiferent  kinds  of  property." 

It  is  true  that  no  length  of  time  except  by 
limitation  of  law,  and  no  mere  submission  to  or 
failure  to  question  a  statute,  are  proof  to  a  court 
of  its  invalidity;  but  the  circumstances  con- 
nected with  the  execution  of  the  law  whose  va- 
lidity is  attacked  lonj^  subsequent  to  its  enact- 
ment may  be  taken  into  consideration  by  the 
court,upon  the  theory  that  if  so  glaring  a  consti- 
tutional defect  existed,  as  is  here  now  claimed 
for  the  first  time,  some  of  these  legal  gentlemen 
in  the  examination  of  kindred  questions,  or  the 
courts  in  determining  the  same,  would  proba- 
bly have  sug^ted  lis  existence. 

If  it  is  a  discrimination  to  tax  the  personal 
property  within  the  unorganized  counties,  and 
leave  untaxed  the  real  property,  it  was  a  dis- 
crimination to  tax  a  portion  of  the  personal 
Sroperty,  and  to  leave  the  balance  untaxed  un- 
er  the  Law  of  1877;  or,  if  that  can  be  excused 
on  tbe  ground  that  the  ntvs  of  the  property 
was  made  to  follow  the  owner,  it  was  certainly 
a  discrimination  to  tax  the  man  who  lived  in 
the  organized  county  to  the  full  limit  of  the 
law,  and  to  omit  to  tax  his  wealthier  neighbor, 
who  happened  to  live  Just  across  the  line  in  an 
unorganized  county. 

If  It  is  conceded  that  the  failure  to  provide 
machinery  for  the  collection  of  any  tax  within 
the  unor^uized  counties  can  excuse  such  appar- 
ent discnmination,  as  the  learned  Judge  in  t^e 
principal  opinion  seems  to  admit,  I  cannot  un- 
derstand by  what  logic  the  providing  of  the 
machinery  to  collect  a  part  of  it  is  a  discrimina- 
tion, or  how  a  man  can  be  heard  to  complain 
in  a  court  that  he  is  unjustly  discriminated 
against,  when  he  has  pajid  taxes  on  his  cattle, 
in  that  he  has  not  been  required  to  pay  taxes  on 
his  farm. 

It  was  a  part  of  tbe  code  of  morals  sought  to 
be  established  by  our  Saviour  that  if  they  smite 
you  on  one  cheek,  you  must  turn  the  other  also; 
but  the  rule  has  never  before  so  far  found  its 
way  into  the  legislation  of  our  country  aa  to  be 
attempted  to  be  enforced  by  the  courts.    It  oc- 
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curs  to  me  that  if  the  Legislature  has  permitted 
property  to  go  untaxed  in  the  unorganized 
counties,  and  thereby  the  burden  has  been  in^ 
creased  upon  those  in  the  organized  countiesy 
and  thereby  it  has  unJusSy  discriminated 
against  certain  kinds  of  property  and  in  favor 
of  others,  when  it  takes  one  step  in  the  direc- 
tion of  lifting  that  burden  by  taxing  personal 
property  it  is  not  a  step  towards  discrimina- 
tion.  u  so,  when  it  advances  the  other  step, 
and  taxes  all  property  in  the  unorganized  coun- 
ties, discrimination  will  be  complete.  And 
if  it  was  not  a  discrimination  to  fail  to  collect 
any  tax  on  any  property  in  the  unorganized 
territory,  I  cannot  see  how  it  is  a  discrimina- 
tion to  fail  to  collect  it  on  a  part.  Certainly 
the  greater  is  presumed  to  include  the  less;  and 
if  it  was  not  unjust  to  allow  the  whole  to  es- 
cape taxation,  I  cannot  see  how  it  is  unjust  to 
allow  the  part. 

But  it  is  said  that  when  you  commence  tax- 
ing in  a  district  you  must  tax  everything  sub- 
ject to  taxation;  that  when  any  tax  is  levied  in 
an  unorganized  county,  you  must  levy  it  upon 
all  property.  There  are  no  taxing  districts  for 
tbe  territorial  tax;  its  district  is  the  entire  Ter- 
ritory, and  the  machinery  by  which  this  tax  is 
collected  is  found  in  the  local  organization  of 
the  counties.  If  this  position  be  correct,  that 
it  is  only  necessary  to  neglect  to  tax  all  prop- 
erty in  a  given  district  to  make  tbe  taxation 
vaud,  then  the  territorial  tax  could  be  abated  in 
any  organized  county,  so  that  it  is  abated  on  all 
property.  This  cannot  be  true.  It  would  be 
an  unjust  discrimination,  an  arbitrary  and  il- 
legal exemption. 

The  failing  to  provide  machinery  to  collect  the 
territorial  tax  in  unorganized  counties  can  only 
be  excused  upon  some  good  ground  presumed 
to  exist.  The  presumption  is  in  favor  of  the 
law;  and  it  will  be  presumed  that  the  Legisla- 
ture is  advancing  the  machinery  for  collection 
of  taxes  upon  property  in  the  outlying  Terri- 
tory as  fast  as  it  will  pay  to  do  so.  It  would 
be  bad  legislation  to  provide  for  tbe  assessment 
of  a  tax  yielding  $1,000,  which  would  cost 
$3,000  in  Its  collection.  Such  legislation  and 
such  taxation  would  be  an  unjust  discrimina- 
tion against  those  required  to  pay  the  extra  and 
unnecessary  expense. 

The  cost  of  collecting  taxes  upon  real  prop- 
erty is  slower  and  mucn  more  expensive  than 
that  upon  personal  property,  which  can  be  re- 
moved and  exposed  for  sale  by  distress.  Be- 
sides, there  is  little  real  property  in  the  unor- 
ganized counties,  to  which  the  settlers  have  ac- 
quired title;  and  it  b  presumed  that  when  in 
the  judgment  of  the  Legislature  the  ends  of 
justice  will  be  best  subserved  with  least  dis- 
crimination against  the  property  owners  and 
taxpayers,  by  providing  for  collection  of  taxes 
upon  the  real  property  of  unorganized  counties, 
it  will  be  done. 

This  court  will  be  Justified  in  setting  aside 
the  laws  of  the  Legislature  only  when  it  can 
plainly  see,  under  any  view  that  can  be  taken 
of  tbe  law,  that  it  is  clearly  in  violation  of  tbe 
oreanlc  Act.  If  we  were  m  doubt  even  of  tbe 
validity  of  the  Act,  such  doubt  must  be  resolved 
in  favor  of  the  law;  a  fortiori,  when  the 
court  is  unable  to  see  how  any  class  of  citizens 
or  any  class  of  property  has  been  unjustly  dis- 
criminated against  by  this  Act,  it  will  not  go 
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Into  the  realms  of  speculation  for  some  possible 
or^nic  defect. 

Were  the  case  one  of  uniformity  as  to  the  rule 
of  taxation,  as  in  Wisconsin,  or  the  rate  of 
taxation,  as  in  Kansas,  under  their  Constitu- 
tions, we  might  well  pause,  and  in  the  language 
of  the  learned  Judge  who  delivered  the  opinion 
of  the  court  in  Wisconsin  GentreU  Railroad 
Company  y.  Taylor  County,  62  Wis.  42,  say: 

"It  is  well  to  move  slowly,  and,  if  possible, 
with  fixed  sandals,  and  upon  no  slippery  path- 
way." 

Yet  that  learned  court  held,  in  the  case  fust 
cifcd,  under  a  Constitution  providing  that  "The 
rule  of  taxation  shall  be  uniform  throughout 
the  State,"  that  the  Legislature  had  the  power 
to  exempt  the  plaintiff  railway  for  a  term  of 
years  from  all  taxation;  and  in  Kansas,  under 
a  Constitution  that  provides  that  "  The  Legis- 
lature shall  provide  for  a  uniform  and  equal 
rate  of  assessment  and  taxation,"  her  court 
held  valid  a  statute  which  provided  that  real 
property  only  of  that  part  of  the  town  set  ofF  and 
annexed  to  another  town  should  be  liable  for  its 
proportion  of  the  debt  of  the  old  town  from 
which  it  was  severed.  Ottawa  Co,  v.  NeUon, 
19  Kan.  284. 

The  party  whose  real  property  had  been  as- 
sessed for  a  tax  to  pay  this  debt  complained 
that  such  a  law  was  not  uniform  and  equal 
under  the  Constitution;  that  owners  of  per- 
sonal property  should  be  also  taxed  for  this 
purpose.  It  would  seem  difficult  to  sustain 
such  legislation  under  such  a  constitutional 
provision;  and  the  court,  admitting  the  difficul- 
ty of  its  position,  says:  "To  say  that  all  assess- 
ments and  all  taxes  must  be  equal  and  uniform 
in  order  to  be  valid;  that  the  tax  in  this  case  is 
not  equal  and  uniform,  and  therefore  that  the 
tax  in  this  case  is  void— is  an  argument  so  short, 
so  simple,  so  logical,  and  so  easy  of  comprehen- 
sion, that  all  persons  who  cannot  or  will  not  push 
their  Inquiries  into  a  broader  field  of  investiga- 
tion will  gladly  accept  it  as  true  and  think  it  con- 
clusive. "  And  the  court  then  proceeds  to  argue 
that  the  words  of  the  Constitution  cannot  have 
a  Utend  construction;  that  there  underlies  all 
such  instruments  a  principle  which  the  court 
in  its  interpretation  is  bound  to  respect;  and 
then  continues  to  show  the  lack  of  unjust  dis- 
crimination in  the  Act,  and  that  it  is  within  the 
spirit  and  meaning  of  the  Constitution. 

We'are  met  with  no  such  obstacles  here.  Our 
organic  law  does  not  require  the  law  of  taxa- 
tion to  be  uniform  either  in  rule  or  rate.  It 
embodies  the  very  principle  invoked  by  these 
learned  courts  as  concealed  in  or  lying  back  of 
the  wording  of  their  organic  laws.  In  m)r  iudg- 
ment,  the  failure  of  the  Legislature  to  provide  the 
machinery  for  collection  of  the  tax  on  real  prop- 
erty withm  the  unorganized  counties  did  not 
invalidate  the  tax  collected  for  territorial  pur- 
poses on  personal  property. 

Again,  if  this  legislation  is  to  be  interpreted 
as  an  exemption  of  the  real  property  within  the 
unor^nized  counties,  I  have  no  aoubt  of  the 
constitutionality  of  such  legislation. 

When  it  is  once  admitted  that  the  Legisla- 
ture has  power  to  exempt  property  from  taxa- 
tion, the  most  difficult  ol)stacle  has  been  over- 
come. The  only  limitation  upon  such  power 
of  exemption  is  that  it  shall  not  work  an  un- 
just disOTimination  as  p  gainst  other  property. 
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Why,  under  such  an  interpretation  of  the  stat- 
ute, might  not  the  Legislature  have  exempted 
all  the  real  property  in  the  unorganized  coun- 
ties in  terms,  so  long  as  they  remain  unorgan- 
ized? There  is  no  local  government  to  main- 
tain, no  discrimination  is  made  except  as 
against  the  Territory  and  the  taxpayers  of  the 
organized  counties;  and  if  it  appear  that  in  the 
present  or  near  future  the  entire  Territory  may 
be  benefited  by  such  a  provision  of  taxation, 
then  no  discrimination  is  made  as  against  them. 
Such  exemptions  are  presumed  to  be  for  the 
public  benefit. 

The  United  States,  upon  this  theory,  not 
only  offers  her  homesteads  free  to  the  settler, 
but  exempts  them  from  all  debts  contracted  by 
him  prior  to  issue  of  patent.  The  setUer  who 
pushes  out  over  the  frontier  line  into  the  un- 
settled country  is  generally  poor,  and  the  in- 
ducement offered  him  of  free  lands,  coupled 
with  exemption  from  taxation  during  the 
period  of  early  settlement,  might  benefit  the 
entire  Territory  by  hastening  an  early  opening 
and  development  of  the  unorganized  county, 
which,  but  for  such  inducement  extended, 
might  long  remain  unoccupied,  and  might 
fail  to  bring  into  the  treasury  any  revcDuc 
from  taxation  for  a  much  greater  length  of 
time. 

Such  laws  are  continuously  sustained  by  the 
courts.  Exemptions  of  property  for  manufac- 
turing purposes  have  always  been  sustained 
wherever  the  Legislature  has  the  power  to  ex- 
empt, the  presumption  being  that  they  contrib- 
ute to  the  general  public  benefit.  Gardiner  C, 
<fc  W,  PhctoryCo,  v.  Gardiner,  6  Maine,  188; 
St.  Joeeph  v.  Hannibal  df  8t,  J,  B.  Co,  89  Mo. 
476;  Brewster  v.  Hough,  10  N.  H.  188:  Tomlin- 
eon  V.  Jeesup,  82  U.  S.  15  Wall  454  [21  L.  ed. 
2041;  Chriet  Church  Hospital  y.  Phila.  Co.  24 
Pa.  229. 

In  general,  the  exemption  must  be  of  a  class, 
and  not  of  an  individual  of  a  class;  and  under 
every  statute  there  must  be  some  good  reason 
for  the  exemption;  otherwise,  the  legislation 
will  be  open  to  the  objection  of  unjust  dis- 
crimination; any  arbitrary  and  invidious  ex- 
emption of  a  person  or  class  will  be  void. 

iHo  ffood  reason  appears  to  me,  if  the  Legis- 
lature Intended  by  this  Act  to  exempt  all  real 
property  from  taxation  in  the  unorganized 
counties  for  the  public  benefit,  such  as  the  en- 
couraging of  emigration,  why  the  law  is  not  as 
valid  a  one  as  that  exempting  a  class  of  manu- 
facturers engaged  in  a  certain  line  of  work 
from  exemption  for  a  term  of  years.  It  is  in 
some  respects  less  objection  able,  in  that  no 
period  of  time  is  fixed  for  the  expiration  of  the 
exemption,  and  the  benefit  is  one  more  gen- 
eral to  the  entire  people  than  in  case  oi  the 
manufacturer. 

The  right  to  exempt  such  persons  and  cor- 
porations, in  States  where  the  right  of  exemp- 
tion is  not  restricted,  is  so  general  a  one  that  it 
long  ago  ceased  to  be  challenged;  and  the  Su- 
preme Court  of  the  United  States,  and  certain  of 
the  Supreme  Courts  of  the  States,  have  carried 
the  doctrine  so  far  as  to  hold  tiiat  in  case  of 
charters  and  franchises  accepted  with  such 
exemption,  without  right  of  revocation  by  the 
State,  it  becomes  a  contract  which  binds  fu- 
ture Legislatures. 

Says  Judge  Bradley  in  East  Saginaw  Salt 
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Manufacturing  Companp  y.  East  Saginaw,  80 
U.  B.  13  Wall.  876  [20  L.  ed.  6181:  "It  is  un- 
necessary at  this  time  to  discuss  tneq[uestlon  of 
power  on  the  part  of  a  State  Legislature  to 
make  a  contract  exempting  certain  property 
from  taxation.  Such  a  power  has  been  fre- 
quently asserted  and  sustained  Inr  the  decisions 
of  this  court" — citing  If,  J,  v.  Wilson,  11  U.  S. 
7  Cranch,  164  [8  L.  ed.  808];  Gordon  v.  Appeal 
Tax  Court,  44  IF.  S.  8  How.  188  [11  L.  ed,  5291; 
Pigua  Branch  Bank  v.  Knoop,  67  U.  8.  16 
How.  869  [14  L.  ed.  V77]:  Dodge  v.  Woolsey,  59 
U.  S.  18  How.  881  [15  L.  ed.  4011;  MeOeey, 
Mathie,  71  U.  S.  4  Wall  148  [18  L.  ed.  814], 
and  others. 

This  doctrine  has,  however,  been  denied  by 
many  of  the  States,  and  it  has  been  vigorously 
maintained  that  no  Legislature  has  the  right  to 
tie  up  and  bind  future  Legislatures  as  to  the 
revenue  of  the  Stale.  As  late  as  1878  the 
Legislative  Assembly  of  the  District  of  Colum- 
bia passed  an  Act  exempting  from  taxation, 
for  ten  years,  such  real  and  personal  property 
as  might  be  actually  employed  within  the  Dis- 
trict K>r  manufacturing  purposes. 

Under  subsequent  leg&lation  by  Congress  all 
real  estate  in  said  district  was  made  liable  to 
taxation,  except  property  of  the  United  States, 
the  District  of  Columbia,  and  that  used  for  ed- 
ucational and  charitable  purposes;  and  it  was 
claimed  by  Welch,  a  manufacturer  who  had 
made  large  investments  under  the  former  law, 
t  bat  it  was  a  contract  which  subsequent  legis- 
lation could  not  impair.  The  question  was 
also  nused  as  to  the  power  of  the  District 
Legislature  to  pass  such  an  Act.  Justice  Hunt, 
in  delivering  the  opinion  of  the  court,  says: 

"It  is  not  open  to  reasonable  doubt  that 
Congress  had  power  to  invest,  and  did  invest, 
the  District  Qovemment  with  leg^islative  au- 
thority, or  that  the  Act  of  the  Legislative  As- 
sembly of  June  26,  1878,  was  within  that  au- 
thority. We  shall  therefore  consider  the  ques- 
tion as  if  that  Act  exempting  manufacturinp^ 
property  from  taxation  nad  been  passed  di- 
rectly by  Congress.  It  does  not  create  a  con- 
tract in  the  sense  that  it  cannot  be  repealed. 
It  has  been  frequently  held  that  the  incorpora- 
tion of  a  companv  by  a  special  charter,  with 
the  exemption  of  its  lands  or  other  property 
from  taxation,  creates,  upon  the  acceptance  of 
the  charter,  a  contract  which  will  insure  that 
exemption  during  the  period  specified.  But 
the  present  case  does  not  come  within  the  rule. 


This  is  a  bounty  law.  which  is  good  as  long  as 
it  remains  unrepealed;  but  there  is  no  pl^ge 
that  it  shall  not  be  repealed  at  any  time." 
Welch  Y,  Cook,  97  U.  S.  542  [24  L.  ed.  1112]. 

If  it  is  conceded  that  the  Legislature  may 
exempt  forty  acres  or  a  quarter  section  of 
land  irom  taxation,  which  has  grown  thereon 
a  certain  number  of  trees,  no  reason  appears 
why  it  may  not  exempt  wild  land  in  the  un- 
organized counties  for  a  limited  time,  to  the 
settler  who  takes  It  up  and  makes  improve- 
ments thereon. 

Nor  is  the  legislation  open  to  the  objection 
that  it  is  local  or  special.  It  is  not  local  be- 
cause it  applies  to  the  unorganized  counties, 
and  not  to  the  whole  Territory  in  name.  It 
does  apply  to  the  whole  Territory  in  that 
the  proposition  ia  open  to  the  people  of  the 
whole  Territory  who  desire  to  avail  themnelves 
of  its  provisions;  and  the  benefit  to  be  derived 
from  the  earlv  settlement  of  the  new  country 
is  to  be  shared  in  b^  the  whole  Territory. 

The  same  objection  could  be  urged  to  mills 
and  manufactories,  which  must  be  confined  to 
rivers  and  streams  of  water,  or  to  exemption 
of  agricultural  lands  for  planting  timber  be- 
cause it  does  not  apply  to  cities  and  incorpo- 
rated towns,  llie  term  ''unorganized  coun- 
ties "  is  not  one  of  place  or  location;  it  is  one 
of  class.  M'hat  is  unorganized  to-day  may  be 
organized  to-morrow,  and  counties  and  por- 
tions of  counties  now  organized  may  again  be- 
come unorganized.  The  law  regaras  the  fu- 
ture, not  the  present  alone,  nor  the  past. 

Legislation  based  upon  the  population  of 
cities  and  towns,  when  prospective  hi  opera- 
tion, is  always  held  not  to  be  special  or  local; 
and  whpr  should  this  legislation  based  upon  or- 
ganization, which  rests  largely  upon  populi^ 
tion,  be  any  more  open  to  such  objection?  By 
local  or  special  is  meant  local  or  speciid  in  its 
effect  or  operation.  In  either  view  of  the  case, 
the  law,  so  far  as  it  provides  for  the  collecting 
of  « territorial  tax  assessed  upon  personal  prop- 
erty in  the  unorganized  counties,  ia  valia  and 
must  be  sustained;  but  in  so  far  as  it  seeks  to 
provide  for  local  taxation  to  be  expended  for 
the  sole  benefit  of  a  county  foreign  to  that 
wherein  the  property  is  situated,  it  is  illegal 
and  void.  The  cause  must  be  remanded  for 
further  proceedings  in  accordance  with  the 
opinion  of  this  court. 

All  the  Justices  concur,  except  Justiee 
ThomaSf  who  dissents. 


NEW  MEXICO  SUPREME  COURT, 


Prank  RUBY,  Appt,, 

V, 

William  E.  TALBOTT  et  oL 

( New  Mez. ) 

Tbe  alteratloiiy  without  authority  or  direction 


JSCTE.— Material  aJleroMon  of  note  dtseharoes  aU 
prevUyus  pairties. 

Any  material  alteratioDS  made  in  a  note  after  its 
execution  or  indoxsement,  such  as  inserting  words 
of  negotiability  or  altering  the  time  or  place  of 
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from  the  holder,  of  a  note,  by  one  of  the  makers, 
changing  it  from  a  note  for  $1,600  at  8  per  cent, 
to  one  for  $1,600  at  12  per  cent,  as  well  as  chang* 
ing  the  date,  is  a  material  alteration  which  dis- 
charges an  accommodation  indoner  who  did  not 
consent  thereta 

(February  — ,  1880.) 


payment,  discharges  the  previous  parties  to  it. 
Woodworth  v.  Bank  of  America,  19  Johns.  8B1; 
Glute  V.  Small,  17  Wend.  288 ;  Nkusro  v.  Fuller,  24 
Wend.  874;  Bruce  v.  Westcott,  8  Barb.  874;  South- 
wark  Bank  v.  Gross,  86  Pa.  80 ;  Sturges  v.  Williams. 


1869. 


RuBT  V.  Tai.bott. 
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APPEAL  by  plaintiff,  from  a  Judgment  of 
the   Second    District    Court,     Bernalillo 
County,  dismissing,  as  to  defendant  Talbott, 
a  bill  for  the  restoration  of  an  altered  promis- 
8or7  note  to  its  oridnal  form.    Affirmed. 
The  facts  are  fulry  stated  in  the  opinions. 
Mewrs,  H.  L«   warren   and    StoiM  A 
Stone  for  appellant. 
Mr,  N.  B«  Field  for  appellees. 


I,  cA,  delivered  the  opinion  of  the 
court: 

On  the  26th  day  of  September,  1885,  Frank 
Ruby  brought  his  bill  of  complaint  against 
Wilfiam  E.  Talbott  and  John  William  Randall 
and  Teresa  M.  Randall,  defendants.  The  bill 
alleges  that  the  complainant  loaned  to  John 
William  Randall  the  sum  of  $1,500;  and  in 
consideration  of  the  loan,  and  as  evidence  of 
the  indebtedness,  the  defendant  executed  and 
delivered  to  one  Mariano  Armijo,  in  trust  for 
the  complainant,  his  promissory  note  herein- 
after described. 

Prior  to  the  execution  and  delivery  of  the 
note  the  defendant  William  E.  Talbott  indorsed 
his  signature  and  name  upon  the  back  of  the 
note,  and  delivered  the  same  in  blank  to  the  de- 
fendant John  William  Randall,  and  afterwards 
the  same  was  signed  by  said  Randall,  and  by 
Teresa  Randall,  also  one  of  the  defendants, 
ahd  delivered  to  one  Mariano  Armijo  in  trust 
for  the  complainant.  When  the  note  was  de- 
livered to  Mariano  Armijo  the  same  was  in 
words  and  figures  as  follows,  to  wit: 

$1,500. 

Albuquerque,  N.  M. ,  April  17,  1888. 
One  year  after  date  we  promise  to  pay  to  the 
order  of  Mariano  Armijo,  in  trust  for  Frank 
Ruby,  fifteen  hundred  no  hundredths  dollars, 
at  the  Central  Bank  here,  at  8  per  cent  per 
annum  from  date,  value  received. 

John  William  Randall. 
Teresa  M.Randall. 


On  the  same  day  the  note  was  indoised  by 
Mariano  Armijo  as  follows: 

"Pay  to  Frank  Ruby  or  order.  Mariano 
Armijo." 

The  note  was  then  transmitted  by  Mari'ino  Ar- 
mijo to  and  received  by  the  complainant  The 
complainant  stated  that  at  the  time  he  received 
the  note  he  was  absent  from  the  Territory  of 
New  Mexico,  and  that  after  receiving  the  same, 
being  dissatisfied  with  the  form  thereof,  and 
being  desirous  of  obtaining  from  the  makers, 
William  E.  Talbott,  John  William  Randall 
and  Teresa  M.  Randall,  another  and  different 
note  as  evidence  of  said  indebtedness,  instead 
and  in  lieu  of  the  note  above  set  forth,  for  that 
purpose  he  sent  and  transmitted  the  note  to  the 
partnership  firm  of  Armijo  Bros.  &  Borrodailc, 
doinff  business  in  Bernalillo  County,  and  com- 
posed of  Mariano  Armijo  and  others,  and 
requested  and  directed  them  to  procure  and 
obtain  the  execution  and  delivery  of  a  different 
note,  as  before  mentioned. 

The  complainant  states,  on  information  and 
belief,  that  Armijo  Bros.  &  Borrodaile  nep:- 
lected  to  obtain  any  other  or  different  note  in 
lieu  of  the  above  mentioned  note,  and  that  tlie 
said  John  William  Randall  and  John  Borro- 
daile, while  the  note  was  in  the  possession  of 
the  firm,  changed  and  altered  it  without  the 
knowledge  or  consent  of  complainant,  in  such 
manner  that  the  same  became  and  was  in  form, 
words  and  figures  following,  to  wit: 

$1,590  00-100. 

Albuquerque,  N.  M.,  April  27, 1888. 

One  year  after  date  we  promise  to  pay  to  the 
order  of  Mariano  Armijo,  in  trust  for  Frank 
Ruby,  fifteen  hundred  and  ninety  no  hun- 
dredths dollars,  at  the  Central  Bank  here  at  13 
per  cent  per  annum  from  date,  value  received. 

John  William  Randall, 
Teresa  M.   Randall, 
— and  signed  upon  the  back  as  hereinbefore 
stated. 


9  Ohio  St.  448;  Fitch  v.  Jones,  6  BL  A  Bl.  (86  Bng. 
C.  L.)  288 ;  Edwards,  BUls  &  Notes,  02. 

The  material  alteiatlon  of  a  bill  by  a  party  dis- 
chargee all  parties  not  consenting  to  it.  BonJ. 
Chalm.  Diff.  art.  248;  Ohltty,  Bills  &  Notes,  206;  8 
Daniel,  Neg.  Inst  883 ;  1  Bdwarda,  Bills  &  Notes,  244; 
Master  v.  MUler,  2  H.  Bl.  141 ;  Hood*s  App.  (Pa.)  6 
Cent.  Bep.  861 ;  Presbury  v.  Michael,  83  Mo.  642; 
Mackay  v.  Dodge,  6  Ala.  888 ;  Dietz  v.  Harder,  72 
Ind.  208 ;  Monroe  v.  Paddock,  75  Ind.  422 ;  Bowman 
V.  Mitchell,  79  Ind.  84 ;  Batchelder  v.  White,  80  Ya. 
106;  Northern  Bank  v.  Farmers  Bank,  18  B.  Mon. 
(bis,  8  Bandolph,  Oom.  Paper,  856. 

Alterotloft  hy  mdhm-  diseharges  indoner. 

If  a  note  payable  generally  be  indorsed  and  after- 
wards altered  by  the  maker  and  made  payable  at  a 
particular  bank,  and  payment  is  accordingly  de- 
manded only  at  the  bank,  the  indorser  is  dis- 
charged. Woodworth  v.  Bank  of  America,  19 
Johns.  891;  Nazro  v.  Fuller,  24  Wend.  874. 

An  alteration  made  by  the  maker  will  discharge 
an  accommodation  indorser,  especially  where  it  is 
fraudulently  made  (Aldrich  v.  Smith,  37  Mich.  468; 
Weyerhauser  v.  Dun,  1  Gent.  Bep.  1,  100  N.  Y.  150; 
reversing  16  N.  Y.  Week  Dig.  412 ;  Stoddard  v.  Pen- 
niman,  108  Mass.  806;  Bank  of  the  Ohio  Valley  v. 
Lockwood,  18  W.  Ya.  802) ;  although  altered  before 
the  maker  signed  or  delivered  it  (Halcrow  v.  Kelly, 
28  U.  C.  C.  P.  661 ;  Woodworth  v.  Bank  of  America, 
19  Johns.  891,  reversing  18  Johns.  815),  or  procured 
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it  to  be  discounted.  Sturges  v.  Williams,  9  Ohio  St. 
443 ;  Waterman  v.  Yose,  43  Maine,  604 ;  Trigg  v. 
Taylor,  27  Mo.  245:  d  Randolph,  Com.  Paper,  885. 

Material  aUeratUm:  ehanoe  in  date. 
Any  change  in  the  date  imparts  anew  legal  effect 
and  operation  to  it,  and  is  a  material  alteration, 
which  avoids  as  against  prior  parties  and  sureties 
even  in  the  hands  of  a  bona  fide  holder  without  no- 
tice. Masters  v.  Miller,  4  T.  R.  820;  2  H.  BL  141;  Ow- 
ings  V.  Amot,  83  Mo.  406 ;  Britton  v.  Dlerker,  46  Mo. 
602;  Daniel,  Neg.  Inst  889.  _. 

Change  in  amounL 
As  to  the  amount  of  principal  for  which  the  bill 
or  note  is  executed,  any  change  thereof  is  a  ma- 
terial alteration,  whether  it  be  increased  or  lessened 
(Bank  of  Ck)mmerce  v.  Union  Bank,  8  N.  Y.  230; 
GkxMlman  v.  Eastman,  4  N.  H.  455;  Stephens  v. 
Graham,  7  Serg.  &  B.  6()6;  Leith  v.  Elphinston,  cited 
in  Thom.  Bills  (Wilson^s  ed.).  Ill;  Batchelder  v. 
White,  80  Ya.  103 :  Hall  v.  Fuller,  5  Bam.  &  C.  7130: 
Mills  V.  Starr,  2  Bailey,  L.  860);  and  such  alteration 
is  a  forgery.  Bex  v.  Pos^.,  Buss.  &  By.  101 ;  8  Ran- 
dolph, Com.  Paper,  866;  Daniel,  Neg.  Inst.  848. 

Alteration  of  interest  daiue. 
Any  addition  of  words  making  the  bill  or  note 
bear  interest  when  it  originally  did  not,  or  chang- 
ing the  time  when  interest  should  run,  or  varying 
the  percentage  of  interest,  is  of  the  same  character 
as  if  it  changed  the  principaL   Ivory  v.  Michael,  W 
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The  oomplaiDaDt  further  stated  that  the 
alteration  was  so  made,  without  any  authority 
or  direction  from  him,  by  Randall  and  Borro- 
daile,  or  one  of  them,  in  good  faith,  inadver- 
tently and  innocently,  for  the  purpose  and  with 
the  intent  on  their  part  to  execute  and  cany  out 
the  wishes  and  direction  of  complainant  in 
regard  to  the  procurement  of  another  and  dif- 
ferent note,  and  in  lieu  or  instead  of  the  first 
mentioned  note,  and  by  mistake  and  inadver- 
tence on  their  part,  and  in  the  mistaken  belief 
that  b^  the  means  of  such  alteration  the  wishes 
and  directions  of  complainant  could  and  would 
be  as  well,  effectually  and  legally  accom- 
plished and  executed  as  by  the  execution  by 
tbe  makers  of  another  and  aifferent  note  in  lieu 
thereof,  and  without  any  fraudulent  or  wrong- 
ful intent  on  their  part,  or  that  of  complainant, 
or  of  any  other  person ;  that  Talbott  pretends  and 
gives  out  that  the  alteration  was  made  without 
his  knowledge  or  consent,  and  that  by  reason 
thereof  he  l^came,  was,  and  is  released  and 
discharged  from  all  liability  to  complainant  by 
reason  of  the  note  and  loan;  alleges  that  John 
William  Randall  and  Teresa  M.  Randall  have 
become  and  now  are  nonresidents  of  this  Ter- 
ritory, and  insolvent,  so  that  an  action  or 
judgment  at  law  against  them  would  be  use- 
ess  and  unavailing;  and  that,  unless  the  note 
be  restored  to  its  original  proper  form,  com- 
plainant will  sustain  irreparable  injury;  and 
prays  that  this  may  be  done,  and  for  further 
relief  in  the  premises  as  equity  may  require. 
All  the  defenaants  entered  their  appearance. 

The  defendant  Talbott  demurred  to  the  bill 
for  want  of  equity;  the  court  sustained  the 
demurrer,  andf,  the  complainant  refusing  to 
plead  further,  the  court  dismissed  the  bill  as 
to  the  defendant  Talbott,  at  the  complainant's 
costs,  and  the  complainant  brings  the  case  into 
this  court  by  appeal,  and  assigns  as  errors: 

"(1)  The  district  court  erred  in  sustaining 
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the  demurrer  of  appellee  William  E.  Talbott, 
one  of  the  defendants  below,  to  the  amended 
bill  of  complaint  of  appellant,  the  complainant 
below,  and  in  dismissing  said  bUl,  for  the  reason 
that  the  same  is  sufficient  in  form  and  substance 
to  entitle  said  coinplainant  to  the  relief  therein 
prayed.  And  said  complainant  prays  that  the 
judgment  aforesaid  may  be  reversed  and  an- 
nulled, and  that  he  may  be  restored  to  all 
things  which  he  has  lost  by  occasion  of  said 
Judgment."  , 

Counsel  for  appellant  relies  upon  the  follow- 
ing propositions  as  grounds  for  the  reversal  of 
the  judgment  in  this  case: 

(1)  Defendant  Talbott  was  a  ioint  maker  of 
the  note,  and  defendant  Randall  was  his  agent 
to  fill  up  and  deliver  tbe  same. 

(2)  The  alteration  having  been  innocently 
and  mistakenly  made,  under  the  admitted 
circumstances,  equity  has  jurisdiction  to  restore 
the  instrument  to  its  proper  form. 

(8)  If  Borrodaile  and  Randtill  held  to  have 
acted  for  appellants  and  not  as  strangers,  then 
the  bill  shows  that  they  were  acting  under  mis- 
take, and  without  fraudulent  purpose;  and  ap 
pellant,  as  an  innocent  partv,  is  entitled  in 
equity  to  the  correction,  which  cannot  impose 
any  burden  upon  Talbott  different  from  that 
whicli  he  confessedly  assumed  by  signing  the 
note  upon  the  faith  of  which  appellant  ad- 
vanced the  money.  Equity  has  jurisdiction  to 
correct  a  mistake  of  law  as  well  as  of  fact, 
which  a  court  of  law  has  not. 

1.  The  authorities  cited  under  the  first  prop- 
osition present  the  case  of  a  blank  indorsement 
by  a  third  party,  made  before  the  instrument  is 
indorsed  by  the  payee, and  before  it  is  delivered; 
the  question  being  whetlier  the  party  is  to  be 
deemed  an  original  promisor,  guarantor  or  in- 
dorser.  This  question  was  fully  examined  by  the 
Supreme  Court  of  the  United  States  in  the  case 
I  of  Good  V.  Martin,  96  U.  S.  90  [24  L.  ed.  841.] 


Mo.  S06 ;  Whttmer  v.  Frye,  10  Mo.  848 ;  Daniel,  Neg. 
Inst.  848. 

It  is  a  material  alteration  to  add  an  interest  clause, 
even  without  any  fraud  on  tbe  holder*8  part  (BenJ. 
Chalm.  Dlff.  art.  247;  2  DanleU  Neg.  Inst  886; 
Blakey  v.  Johnson,  18  Bush,  197;  Kennedy  v.  Gran- 
deli,  8  Lans.  1;  Lewis  v.  Shepherd,  1  Mackey,  46; 
Meyer  v.  Huneke,  66  N.  Y.  412 ;  Sohwarz  v.  Oppold, 
74  N.  Y,  807 ;  McGrath  v.  Clark,  66  N.  Y.  84 :  Long  v. 
Mason,  84  N.  C.  16;  Bradley  v.  Mann,  87  Mich.  1; 
Cralflrhead  v.  McLoney,  09  Pa.  211 ;  Jonee  v.  Banffs, 
40  Ohio  St.  189 ;  Bowman  v.  Mitchell,  79  Ind.  84;  Hart 
V.  douser,  30  Ind.  210;  Kountz  v.  Hart,  17  Ind.  829; 
Waterman  v.  Yoso,  48  Maine,  604;  Boalt  v.  Brown, 
13  Ohio  St.  864 ;  Franklin  L.  Ins.  Go.  v.  Courtney,  60 
Ind.  184;  Brown  v.  Jones,  8  Port  420;  Glover  v. 
Bobbins,  40  Ala.  220;  Lamar  v.  Brown,  66  Ala.  157; 
McVey  V.  Ely,  5  Lea,  488;  Capital  Bank  v.  Arm- 
strong, 62  Mo.  60 ;  Iron  Mountain  Bank  v.  Murdook, 
62  Mo.  70 ;  Presbury  v.  Michael,  83  Mo.  542 ;  Evans  v. 
Foreman,  60  Mo.  449 ;  Halorow  v.  Kelly,  28  IT.  C.  G. 
P.  661);  especially  where  the  contrary  was  agreed 
(Washington  Sav.  Bank  v.  Ecky,  61  Mo.  272),  or 
where  it  had  been  originally  printed  in  the  note  and 
erased  before  execution.  Kilkelly  v.  Martin,  84 
Wis.  526;  Fay  v.  Smith,  1  AUen,  477;  Warpole  v. 
Ellison,  4  Houst  828. 

InmrUno  aplaee  cf  i)avmenL 

If  a  note  is  drawn  payable  generally,  and  the 
holder  or  payee  or  maVer  inserts  a  place  of  payment 
so  as  to  make  it  a  part  of  the  contract,  the  altera- 
tion is  material:  and  if  done  after  indorsement 
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without  consent  of  the  indorser,  it  will  discharge 
the  latter.  Rowe  v.  Young,  2  Brod.  A  B.  166 ;  Bank 
of  America  v.  Woodworth,  18  Johns.  816,  and  19 
Johns.  891 ;  Nazro  v.  Fuller,  24  Wend.  874 ;  Williams 
V.  Waring,  10  Bam.  &  C.  2;  Exon  v.  Russell,  4  Maule 
A  S.  606:  Edwards,  BUIb  A  Notes,  47& 

Effect  of  consent  to  aZtorotion. 

The  consent  of  a  maker  to  tlie  alteration  of  a 
note  will  not  bind  other  parties.  Craighead  v.  Mo- 
Loney,  90  Pa.  211. 

It  will  not  bind  the  indoraer.  Stephens  v.  Qm- 
bam,  7  Serg.  &  B.  606. 

If  the  alteration  is  made  by  consent  of  the  dmwer 
and  acceptor  after  indorsement,  the  Indorser  will 
be  discharged.  Ghltty,  Bills  &  Notes,  216;  Outhwaite 
V.  liuntley,  4  Campb.  179 ;  8  Randolph,  Com.  Paper, 
886. 

If  it  is  made  by  the  maker  or  principal  debtor, 
without  the  surety^s  consent  it  will  discharge  the 
latter  (Wood  v.  Steele,  78  IT.  8. 6  WalL  80  (18  L.  ed. 
725);  Franklin  L.  Ins.  Co.  v.  Courtney,  60  Ind.  184; 
Schnewlnd  v.  Hacket,  64  Ind.  248;  Britton  v.  Dier- 
ker,  46  Mo.  601 ;  Marsh  v.  Griffin,  42  Iowa,  406;  Nell 
V.  Homer,  68  Pa.  827;  Brown  v.  Reed,  79  Pa.  870; 
Brown  v.  Straw,  6  Neb.  686 ;  Goodman  v.  Eastman, 
4  N.  H.  466;  Haines  v.  Dennett  U  N.  H.  180;  Glover 
V.  Bobbins,  49  Ala.  219 ;  Cobum  v.  Webb,  66  Ind.  96; 
Benedict  v.  Miner,  68  111.  19 ;  Hanson  v.  Crawley,  41 
Ga.  808 ;  Crockett  v.  Thomason,  5  Sneed,  842);  and 
the  holder  cannot  afterwards  strike  out  the  altera- 
Hon  and  revive  the  Burety*s  liabOity.  Fulmer  t. 
Seiti,  68  Pa.  287 ;  8  Randolph,  Com.  Paper,  88L 
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It  is  not  Decessary  to  give  this  question  a 
separate  coDsideration  in  the  present  case,  as 
the  rights  and  liabilities  of  the  parties  will  be 
shown  in  the  examination  of  the  other  proposi- 
tions. 

2.  In  Lvhbering  ▼.  KoTUbreeher,  22  Mo.  696, 
the  court  held  that  "Where  material  alteration 
is  made  in  a  promissory  note  by  one  unauthor- 
ized by  and  without  the  knowled^  or  consent 
of  the  owner  of  such  note, the  note  is  not  thereby 
avoided  as  against  such  owner."  The  words, 
"with  interest  from  date/'  were  added  to  the 
note  after  its  execution. 

In  BoantSY,  Strode,  11  Ohio,  480,  the  court 
said:  "Where  an  instrument,  by  a  mistake  of 
the  parties  as  to  the  legal  effect  of  the  terms 
usea,  fails  to  cany  out  their  intention, 
relief  may  be  afforded  in  equity:"  and  that  "A. 
mistake  of  law  may  be  corrected  in  equity." 

In  Langenherger  v.  Kroeger,  48  Gtd.  147,  the 
court  held:  "  If  a  person  who  has  no  authority 
to  do  so,  and  who  is  not  the  agent  for  the  payee 
for  that  purpose,  writes  across  the  face  of  a 
draft  payable  generally  in  money  the  words 
'  Payable  in  United  States  gold  coin,'  it  is  not 
such  an  alteration  of  the  draft  as  vitiates  it." 

So,  in  the  case  of  Bank  of  Rochester  v.  Bmer- 
ton,  10  Paige,  859,  it  was  held  that  "The  court 
of  chancery  is  authorized  to  correct  the  errors 
and  to  supply  the  omissions  of  its  registers, 
clerks  and  other  ofScers,  when  it  can  Ix;  done 
without  detriment  to  the  rights  of  third  per- 
sons, and  where  substantial  Justice  requires  It  to 
be  done." 

These  citations  will  suffice,  as  presentinji^ 
the  views  of  counsel,  for  the  appellant  on  his 
side  of  the  case. 

Counsel  for  Talbott,  the  appellee,  contends 
that  as  the  alteration  of  the  note  was  made  bv 
one  of  the  makers  and  the  agent  of  the  appel- 
lant, without  the  knowledge  or  consent  of  the 
appellee,  it  operated  to  discbarge  him  from 
liability  on  the  note.  Authorities  are  cited  by 
counsel  in  support  of  the  proposition. 

The  case  of  Wood  v.  I^ele,  78  U.  8.  6  Wall. 
80  [18  L.  ed.  725],  was  an  action  upon  a  prom- 
issory note  made  by  Steele  and  Newson,  bear- 
ing date  October  11, 1858,  payable  to  their  own 
Older,  one  year  from  date,  and  indorsed  by 
them  to  Wood,  the  plaintiff.  It  appeared  on 
the  face  of  the  note  that  "September"  had  been 
stricken  out,  and  "October  llih"  substituted  as 
the  date.  The  circuit  court  instnicted  the  jury 
"  Uiat,  if  the  said  alteration  was  made  after  the 
note  was  signed  by  the  defendant,  Steele,  and 
by  him  delivered  to  the  other  maker,  Newson, 
Steele  was  discharged  from  all  liability  on  said 
note."  The  jury  found  for  the  defendant,  and 
the  plaintiff  prosecuted  a  writ  of  error  to  re- 
verse the  liidgment  to  the  Supreme  Court  of 
the  United  States.  The  court  said:  "It  was  a 
rule  of  the  common  law,  as  far  back  as  the  reign 
of  Edward  III. ,  that  a  rasure  in  a  deed  avoids 
it.  The  effect  of  alterations  in  deeds  was  con- 
sidered in  Pigofs  Gate,  11  Coke,  27,  and  must 
of  the  authorities  upon  the  subject  down  to 
that  time  were  referred  to.  In  Masters  v.  Mil- 
ler, 4  T.  R.  820,  the  subject  was  elaborately 
examined  with  reference  to  commercial  paper. 
It  was  held  that  the  established  rules  apply  to 
that  class  of  securities  as  well  as  to  deeds.  It 
is  now  settled  in  both  English  and  American 
Jurisprudence  that  a  material  alteraUon  in  any 
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commercial  paper,  without  the  consent  of  the 

entv  sought  to  be  charged,  extinguishes  his 
ability  .  .  .  The  alteration  of  the  date, 
whether  it  hasten  or  delay  the  time  of  pay- 
ment, has  been  uniformly  held  to  be  material. 
The  fact  in  this  case  that  the  alteration  was 
made  before  the  note  passed  from  the  hands  of 
Newson  cannot  affect  the  result.  He  had  no 
authority  to  change  the  date.  The  ^unds  of 
the  discharge  in  such  cases  are  obvious.  The 
agreement  is  no  longer  the  one  into  which  the 
defendant  entered.  Its  identity  is  changed. 
Another  is  substituted  without  his  consent,  and 
by  a  party  who  had  no  authority  to  consent 
for  him.  There  is  no  longer  the  necessary  con  - 
currence  of  minds  ...  To  prevent  and 
punish  such  tampering,  the  law  does  not«  per- 
mit the  plaintiff  to  fall  back  upon  the  contract 
as  it  was  orif^inally.  In  pursuance  of  a  stern 
but  wise  policy,  it  annuls  the  instrument  as  to 
the  party  sought  to  be  wronged  ,  .  .  The 
rules,  that  where  one  of  two  innocent  persons 
must  suffer,  he  who  has  put  it  in  the  power  of 
another  to  do  the  wrong  must  bear  the  loss 
.  .  .  The  defendant  could  no  more  have 
prevented  the  alteration  than  he  could  have 
prevented  a  complete  fabrication,  and  he  hni 
as  little  reason  to  anticipate  one  as  the  other. 
The  law  regards  the  security  after  it  is  altered 
as  an  entire  forgery  with  respect  to  the  parties 
who  have  not  consented,  and,  so  far  as  they 
are  concerned,  deals  with  it  accordingly," — ^re- 
ferring to  the  following  cases:  Ow>dnian  v. 
Eastman,  4N.  H.  456;  Waterman  v.  Vose,  48 
Maine,  504;  Outhwait  v.  Luntley,  4  Camp.  180: 
Bank  of  U,  8,  v.  Russel,  8  Teates,  891 ;  Mitchell 
V.  Ringgold,  8  Har.  &  J.  159;  Stephens  v. 
Graham,  7  Serg.  <&  R.  50d',MiUerY,  GiUeland, 
19  Pa.  119;  U^'ner  v.  Wenrieh,  32  Pa.  423; 
Stout  V.  Cloud,  5  Litt.  207;  Lisle  v.  Rogers,  18 
B.  Mon.  529. 

Story,  in  his  Equity  Jurisprudence  (Vol.  1, 
^  188),  says:  "  It  is  a  matter  of  regret  that,  in 
the  present  state  of  the  law,  it  is  not  practicable 
to  present  in  any  more  definite  form  t^c  doctrine 
respecting  the  effect  of  mistakes  of  law,  or  to 
clear  the  subject  from  some  obscurities  and 
uncertainties  which  still  surround  it.  But  it 
may  be  safely  affirmed  upon  the  highest  au- 
thority, as  well  as  established  doctrine,  that  a 
mere  naked  mistake  of  law,  unattended  with 
any  such  special  circumstances  as  have  been 
above  suggested,  will  furnish  no  ground  for 
the  interposition  of  a  court  of  equity;  and  the 
present  disposition  of  courts  oi  equity  is  to 
narrow,  rather  than  to  enlarge,  the  operation 
c.f  exceptions."  Id.  §§110,  111;  Story,  Con t. 
§407. 

Though  it  may  be  difficult  to  reconcile  these 
contlicting  decisions,  it  is  believed,  on  the 
weight  of  authority,  that  the  alteration  of  the 
note  was  materitil;  and  being  done  by  one  of 
the  makers  and  by  John  Borrodaile,  or  one  of 
them,  without  the  consent  of  Talbott,  he  was 
thereby  discharged  from  liability  on  the  note. 
It  is  not  alleged  in  the  petition  why  Ruby 
was  dissatisfied  with  the  original  note,  except 
as  to  its  form,  nor  what  was  the  form  he  de- 
sired, only  that  it  should  be  another  and  dif- 
ferent note  from  the  makers,  Talbott  and  John 
William  Randall  and  Teresa  Randall,  as  evi- 
dence of  the  debt.  Ruby  appears  to  be  in  pos- 
session of  the  altered  note,  which  he  asks  may 
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be  restored  to  its  original  form,  and  which  bore 
an  unkwful  and  usurious  rate  of  interest.  The 
sum  for  which  the  note  was  given  and  its  date 
and  the  rate  of  interest,  were  altered,  and  a 
dilTerent  sum  and  date  and  rate  of  interest  sub- 
stituted. 

It  would  be  a  useless  proceeding  to  restore 
the  note  to  its  original  form,  unless  it  was  in- 
tended that  Talbott  should  be  liable  as  indorser 
or  one  of  the  makers.  The  demurrer  was 
properly  sustained,  and  the  bill  of  complaint 
dismissed  as  to  Talbott. 

Judgment  affirmed, 

Henderson*  Jl,  concursi 

L6n^»  Ch,  J,: 

With  due  deference  and  respect  to  the  opin- 
ion of  a  majority  of  the  court,  I  prefer  to  place 
the  afS nuance  of  the  Judnnent  below  on  the 
grounds  herein  stated,  ana  am  not  wiUinff  to 
hold  that  the  alterations  of  the  note  complained 
of  in  the  bill  avoided  it  entirelv.  llie  right  of 
the  holder  of  a  contract,  erased  and  interlined 
without  his  consent,  to  enforce  such  instru- 
ment, is  an  important  one,  and  I  am  not  will- 
ing to  hold  a  principle  which  might  deprive 
the  holder  of  such  paper  from  enforcing  it. 
The  complainant's  bill  tersely  states  the  theory 
of  his  case,  and  is  as  follows: 

"Tour  orator,  Frank  Ruby,  a  citizen  and 
resident  of  the  State  of  Colorado,  brin&s  this, 
his  bill  of  complaint,  asainst  William  £.  Tal- 
bott, a  citizen  and  resident  of  the  County  of 
Bei'Dalillo  and  Territory  of  New  Mexico,  and 
John  William  Randall  and  Teresa  M.  Randall, 
ritizens  and  residents  of  the  State  of  New 
York,  defendants  herein,  and  thereupon  vour 
orator  complains  and  says:  That  heretofore, 
to  wit,  on  the  17th  day  of  April,  A.  D.  1888. 
at  said  County  of  Bernalillo,  at  the  request  of 
said  defendants  herein,  your  orator  loaned  to 
John  William  Randall  the  sum  of  $1,500  in 
lawful  money  of  the  United  States,  and  in  con- 
sideration thereof  the  said  defendants,  as  evi- 
dence of  said  indebtedness,  made,  executed, 
and  delivered  to  one  Mariano  Armijo,  in  trust 
for  ^our  orator,  their  certain  promissory  note 
hereinafter  specially  mentioned  and  described. 

"  Your  orator  states  that,  prior  to  the  execu- 
tion and  delivery  of  said  note,  the  defendant 
William  E.  Talbott,  by  the  name  and  signature 
of  W.  E.  Talbott,  wrote  and  indorsed  his  sig- 
nature and  name  upon  the  back  of  said  note, 
and  delivered  the  same  in  blank  to  the  defend- 
ant John  William  Randall,  and  that  thereafter 
the  same  was,  by  and  under  the  direction  of 
said  John  William  Randall,  subscribed  and 
signed  by  the  said  John  William  Randall  and 
Teresa  M.  Randall,  and  afterwards,  to  wit,  on 
the  same  day,  was  delivered  to  one  Mariano 
Armijo  in  trust  for  your  orator.  That  when 
the  said  note  was  so  delivered  to  Mariano 
Armijo  in  trust  for  your  orator,  as  aforesaid, 
the  same  was  in  words  and  figures  as  follows, 
to  wit: 

$1,500.00. 

Albuquerque,  N.  M.  April  17, 1888. 
One  year  after  date  we  promise  to  pay  to 
the  oraer  of  Mariano  Armiio,  in  trust  for 
Frank  Ruby,  fifteen  hundred  no  hundredths 
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dollars,  at  the  Central  Bank  here,  at  8  per  ceni 
per  annum  from  date,  value  received. 

John  William  Randall, 
Teresa  M.  Randall. 

And  that  thereafter,  to  wit,  on  the  same  day, 
the  said  note  was  indorsed  by  the  said  Mariano 
Armijo  as  follows: 

Pay  to  Frank  Ruby  or  order. 

[Signed]  Mariano  Armijo. 

"And  the  same  was  then  by  the  said  Mariano 
Armijo  transmitted  to  and  received  by  your 
orator.  Your  orator  states  that  at  the  time 
said  note  was  so  received  by  him  he  was  ab- 
sent from  said  Territory  of  New  Mexico,  and 
that  after  receiving  the  same,  being  dissatisfied 
with  the  form  thereof,  and  being  desirous  of 
obtaining  from  the  said  makers,  William  E. 
Talbott,  John  William  Randall  and  Teresa  M. 
Randall,  another  and  different  note,  as  evidence 
of  said  indebtedness,  instead  and  in  Ueu  of  the 
said  note  above  set  forth,  for  that  purpose  sent 
and  transmitted  said  note  to  the  pi^tnership 
firm  doing  business  under  the  name  and  style 
of  'Armiio  Bros.  &  Borrodaile.'  at  said  County 
of  Bernalillo,  and  composed  of  Mariano  Armi- 
jo, Elias  Armijo,  and  John  Borrodaile,  and  re- 
quested and  directed  them  to  procure  and  ob- 
tain the  execution  and  delivery  of  such  other 
and  different  note  before  mentioned  and  as 
evidence  of  said  loan  hereinbefore  mentioned. 

"  Your  orator  further  states  that  he  is  in- 
formed and  believes  that  the  said  Armijo  Bros. 
&  Borrodaile  neglected  and  failed  to  obtain  the 
execution  and  delivery  of  any  other  or  different 
note  to  your  orator  in  lieu  of  said  above  men- 
tioned note,  and  that  the  said  John  William 
Randall  and  John  Borrodaile,  while  said  note 
was  so  in  possession  of  said  firm,  Armijo  Bros. 
&  Borrodaile,  for  the  purpose  aforesaid, 
changed  and  altered  the  said  note,  without  the 
knowledge  or  consent  of  your  orator,  in  such 
manner  that  the  same  became  and  was  in  form, 
words,  and  figures  following,  to  wit: 

$1,590^ 

Albuquerque,  N.  M.,  April  27, 1888. 
One  year  after  date  we  promise  to  pay  to 
the  order  of  Mariano  Armijo,  in  trust  for  Frank 
Ruby,  fifteen  hundred  and  ninety  no  hundredths 
dollars,  at  the  Central  Bank  here,  at  13  per 
cent  per  annum  from  date,  value  received. 

John  William  Randall, 
Teresa  M.  Randall, 

— and  signed  upon  the  back  thereof  as  herein- 
before stated. 

"Your  orator  further  states  that  the  said 
alteration  was  so  made  without  any  authority 
or  direction  from  your  orator  by  the  said  Ran- 
dall and  Borrodaile,  or  one  of  them,  in  good 
faith,  inadvertently  and  innocently,  for  the 
purpose  and  with  the  intent  on  their  part  to 
effectuate  and  carry  out  the  wishes  and  direc- 
tion of  vour  oratcT  in  r^ard  to  the  procure- 
ment of  another  and  different  note  in  lieu  and 
instead  of  said  note  as  first  hereinbefore  set 
forth;  and  by  mistake  and  inadvert^oe  on  their 
part,  and  in  the  mistaken  belief  that  by  means 
cf  such  alterations  the  wishes  and  directions 
aforesaid  of  your  orator  could  and  would  be 
as  well,  effectually,  and  legally  accomplished 
and  executed  as  by  the  execution  by  said  mak- 
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of  anotber  and  differeDt  note  in  Heu  thereof, 
and  without  any  fraudulent  or  wrongful  intent 
on  their  part  or  that  of  your  orator,  or  of  any 
other  person.  But  your  orator  states  that  said 
Talbott  pretends  and  gives  out  that  said  altera* 
tion  was  made  without  his  knowledge  or  con- 
sent, and  that  by  reason  thereof  be  became, 
was  and  is  released  and  discharged  from  all 
liability  to  your  orator  by  reason  of  said  note 
or  said  loan  hereinbefore  mentioned. 

"  Tour  orator  is  advised  by  counsel  and  be- 
lieves that  on  account  and  by  reason  of  said  al- 
teration he  is,  bv  the  strict  rules  of  the  common 
law,  barred  and  deprived  of  tberi^ht  of  recov- 
ery against  said  Talbott  upon  said  note  in  ita 
said  altered  form;  and  your  orator  is  inlormed 
and  believes,  and  so  states,  that  since  the  alter- 
ation of  the  said  note,  and  since  the  same  be- 
came due  and  pavable  according  to  the  terms 
thereof,  the  saia  John  William  Bandall  and 
Teresa  M.  Bandall  have  become  and  are  now 
nonresidents  of  this  Territory,  and  wholly  in- 
solvent, so  that  an  action  or  Judgment  at  law 
against  them,  or  either  of  them,  would  be 
wholly  U£elc88  and  unavailing,  and  that,  unless 
said  note  be  restored  to  its  original  and  proper 
form,  your  orator  will  sustain  irreparable  in- 
Jury. 

"  Forasmuch,  therefore,  as  your  orator  is 
without  remedy  in  the  premises,  except  in  a 
court  of  equity,  and  to  the  end  that  the  said 
William  E.  Talbott,  John  William  Bandall 
and  Teresa  M.  Bandall,  who  are  made  parties 
defendant  to  this  bill,  may  be  required  to  make 
full,  true  and  perfect  answer  to  the  same,  but 
not  under  oath  (the  answer  under  oath  being 
hereby  expressly  waived)  and  that  the  said 

Sromissory  note  may  be  restored  by  the  said 
efendants  to  the  original  and  proper  form 
thereof,  before  the  same  was  altered  as  afore- 
said, or  in  default  of  such  restoration  by  them, 
by  the  master  in  chancery  of  this  court,  or  in 
some  other  manner  under  the  direction  of  this 
court,  and  that  your  orator  may  have  such 
other  and  further  relief  in  the  premises  as  equi- 
ty may  reqiure  and  to  your  honor  shall  seem 
meet^ 

To  this  bill  a  demurrer  was  sustained  by  the 
court  below,  and  that  action  is  complained  of 
here. 

It  will  be  observed  this  is  not  an  action  at 
law  to  recover  on  the  note  either  on  its  orig- 
inal or  in  its  new  form  after  the  change,  but 
is  an  appeal  to  the  equity  jurisdiction  of  the 
court,  under  the  particular  facta  pleaded,  to 
restore  the  note  by  decree  to  its  original  form; 
it  shows  a  very  strong  case  for  relief  in  some 
way. 

The  alteration  complainant  did  not  authorize, 
nor  does  it  anywhere  appear  that  he  ratified  or 
approved  or  consented  to  the  act  whereby  the 
form  of  the  note  in  substantial  particulara  was 
changed,  nor  was  he  in  any  way  negligent,  nor 
did  he  impose  any  hardship  upon  the  accom- 
modation maker,  Talbott;  yet  it  is  contended, 
by  the  operation  of  some  rule  of  law,  that  he 
cannot  recover  on  the  note  as  originally  made, 
or  as  altered,  and  that  equity  will  not  decree  a 
restoration.  If  so,  the  complainant  is  made 
the  victim  of  an  act  done  without  bis  authority 
or  consent,  never  approved  or  ratified  by  him, 
and  whi<^  he  was  powerless  to  prevent.  I  do 
nnt  believe  the  law  imx)oses  such  a  hardship  on 

8  L.  B.  A. 


an  innocent  person.  To  do  so  would  be  to 
punish  when  there  is  no  offense;  to  inflict  a 
penalty  where  there  is  no  wrong. 

The  orig[inal  transaction,  as  appears  by  the 
averments  in  the  bill,  was  this:  Mariano  Aimijo 
was  the  trustee  of  Buby.  The  Bandalls  pro- 
cured from  Buby  a  loan  of  $1,500,  on  the 
faith  of  their  si|pature  to  the  note  as  originally 
made,  and  the  signature  as  an  accommwlaUon 
maker  of  Talbott,  who  may  in  some  sense  be 
called  a  "surety."  The  name  of  Talbott  on 
the  paper  was  probably  the  inducement  for 
Buby  to  part  with  his  $1,500.  When  the  note 
was  executed  and  delivered  to  Armijo,  and 
the  money  paid  to  the  I^ndalls,  the  transnc- 
tion  was  completed  and  the  legal  liability  of 
Talbott  fixed.  The  promise  bein^  made  to 
Armijo,  in  trust  for  Buby,  no  assignment  to 
him  was  necessarv. 

The  position  of  the  appellee  is  that,  without 
payment  by  the  maker,  m  the  absence  of  nes- 
ligence  on  the  part  of  Buby,  the  bolder,  with 
no  fraud  or  improper  or  wrongful  act  imputed 
to  him,  yet  the  maker  is  discharged  of  liability, 
and  all  remedy  by  Buby  is  gone.  The  posi- 
tion is  that  he  cannot  recover  on  the  note  in  its 
new  form,  because  it  is  not  the  note  of  Talbott; 
that  he  cannot  recover  on  it  in  the  original 
form,  because  the  unnutborized  interlineation 
in  the  note,  and  addition  thereto,  has  destroyed 
its  validity,  and  that  equity  is  powerless  to  re- 
lieve. 

If  that  is  a  correct  position,  then  there  may 
be  a  wrong  and  no  remedy.  I  do  not  believe 
an  honest  obligation  to  pav  money  can  be  dis- 
charged or  wiped  out  in  that  way;  but,  to  the 
contrarv,  hold  that  the  complainant  Buby  has 
an  ample  legal  remedy,  by  an  action  at  law  on 
the  note  in  its  original  form,  with  averments 
like  those  in  the  Dili  of  complaint,  showing 
that  the  interlineations  and  changes  were  made 
without  the  holder's  consent  or  authority  or 
knowledge.  Proof  of  such  averments  would 
relieve  the  holder  of  all  responsibility  for  the 
alteration,  and  require  the  court  to  disregaid 
it. 

The  averments  of  the  bill  are  clearly  to  the 
effect  that  Armijo  Bros.  &  Borrodaile  were 
b^  Buby  created  his  particular  agents  to  do  one 
single  act,  and  not  his  general  agents.  On  this 
point  the  bill  a  vera: 

"  Tour  orator  states  that  at  the  time  said 
note  was  received  by  him  be  was  absent  from 
the  Territory  of  New  Mexico,  and  after  receiv- 
ing the  same,  being  dissatisfied  with  the  form 
thereof,  and  being  desirous  of  obtaining  from 
the  makers,  Wm.  E.  Talbott,  John  W.  Ban- 
dall,  and  Teresa  M.  Bandall,  another  and  dif- 
ferent note  as  evidence  of  said  indebtedness,  in- 
stead and  in  lieu  of  the  note  above  set  forth, 
for  that  purpose  sent  and  transmitted  said  note 
to  the  partner^ip  firm  doing  business  under 
the  name  and  style  of  *  Armijo  Bros.  &  Borro- 
daile,' at  said  County  of  Bernalillo  .  .  .  and 
requested  and  directed  them  to  procure  and  ob- 
tain the  execution  and  delivery  of  such  otlier 
and  different  note,  before  mentioned,  and  as 
evidence  of  said  loan  before  mentioned." 

A  general  agent  is  one  authorized  to  transact 
all  his  principal's  business,  or  all  of  his  busi- 
ness of  some  particular  kind.  A  particular 
agent  is  one  authorized  to  do  one  or  two  par- 
ticular things  .  .  •  '*If  a  particular  or  special 
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agent  exceeds  his  authority,  the  principal  is  not 
bound."    1  Parsons,  Cont.  40. 

The  averments  just  quoted  from  the  bill 
show  clearly  that  Ruby  created  the  firm  as  his 
•pecial  agent  only  to  take  a  new  note  and  there- 
upon surrender  the  old  one.  The  firm  was  not 
constituted  his  general  agent  to  erase,  interline, 
add  to  or  alter  the  old  note.  On  the  contrary, 
the  authority  was  carefully  guarded  and  ex- 
pressly limited  to  the  talcing  of  a  new  note  in 
lieu  of  the  old  one.  The  firm  exceeded  its  au- 
thority, and,  Instead  of  requiring  a  new  note, 
as  its  mstructions  provided,  went  outside  of  the 
authority,  and,  without  either  the  knowledge 
or  consent  of  Ruby,  changed  bv  alteration  the 
old  note  in  important  particulars,  as  will  be 
seen  by  the  bill.  This  act,  outside  of  the  au- 
thority of  the  agent,  should  not  bind  Ruby 
w  bile  he  repudiates  the  act.  The  question  here 
is  between  the  holder  and  Talbott,  the  original 
accommodation  maker,  it  being  averred  in  the 
bill  that  the  Randalls  are  both  nonresidents  of 
the  Territory,  and  also  insolvent  If  it  be  held 
that  this  unauthorized  act  does  not  discharge 
Talbott,  such  a  holding  does  not  enlarge  his 
liability,  but  only  compels  him  to  perform  his 
original  promise.  There  is  nothing  in  the  case 
in  the  nature  of  an  estoppel,  as  Ruoy  has  done 
nothing  apparent  from  the  averments  to  work 
an  estoppel.  The  original  note  should  not  be 
avoided  against  Ruby  as  a  penalty  for  tamper- 
ing with  it,  because  the  averments  show  he  has 
not  done  so.  Talbott,  by  the  act  complained 
of,  can  in  no  way  be  made  to  pay  more  than 
he  agreed. 

The  case  of  Wood  v.  BteOe,  78  U.  8.  6  WaD. 
81  [18  L.  ed.  726],  is  not  conclusive  of  this  one. 
In  that  case  the  alteration  in  the  instrument 
was  by  one  of  the  makers,  and  before  ita  deliv- 
ery to  the  payee;  and  the  action  was  not  on  the 
original  note,  but  on  the  instrument  in  its 
changed  form.  The  court  properly  held  the 
new  note  was  not  the  note  the  surety  signed, 
and  he  walb  therefore  not  liable.  Of  courtie,  as 
to  him,  the  new  note  was  a  forgery,  because  he 
never  signed  it,  and  the  alteration  made  it  in 
effect  a  new  note.  What  the  court  says  in  that 
case  about  the  effect  of  the  alteration  in  the  note 
as  originally  signed  is  entirely  outside  the  issue 
then  biefore  the  court,  and  may  properly  be  re- 
garded as  obiter  dictum ,  and  not  binding  on  this 
court. 

In  Luhbering  y.  KohXbrecher,  22  Mo.  596,  the 
effect  of  an  unauthorized  alteration  in  a  note 
was  passed  upon.  That  case  was  a  suit  on  a 
note  for  $100.  The  defendants  proved  that  the 
words  "with  interest  from  date"  were  added  to 
the  note  after  its  execution.  The  court  below 
in  that  case  declared  the  law  to  be  as  follows: 

** First.  The  plaintiff  is  not  affected  by  any 
alteration  or  erasure  or  spoliation  made  on  the 
note  sued  on,  unless  the  same  was  done  by  her 
or  by  her  knowledge  or  consent 

**aee<md.  An  a^nt  has  no  implied  authority 
to  do  an  unlawful  act,  so  as  to  bind  his  princi- 
pal, unless  such  act  is  done  by  the  knowledge 
or  consent  of  the  principal." 

The  supreme  court  holds  the  law  as  declared 
to  be  correct,  and  says:  "In  this  case  the  addi- 
tion of  the  words  and  the  subsequent  erasure 
of  them  was  not  brought  home  to  the  plaintiff. 
She  is  not  bound  by  ue  illegal  and  unauthor- 
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ized  conduct  of  those  who  were  her  agents,  nor 
should  she  be  affected  by  any  act  wrong  in  law, 
and  not  within  the  scope  of  the  agent* s  autiior- 
ity  or  business,  unless  the  act  be  sanctioned,  or 
subsequently  affirmed,  by  her." 

In  United  Statee  y.  SptOding,  2  Mason,  478, 
Juetiee  Story  very  strongly  condemned  the  old 
doctrine,  tliat  every  material  alteration  of  a 
deed,  even  by  a  stranger,  and  without  privity 
of  either  party,  avoided  the  deed.  He  consid- 
ered the  old  rule  as  repugnant  to  common  sense 
and  lustice,  as  inflicting  on  an  innocent  party  all 
the  losses  occasioned  by  mistake,  by  accident, 
or  the  wrongful  acts  of  others. 

To  the  same  effect  is£a9ip0nA0y^0i0ry.  Kroeffer, 
48  Oal.  148.  In  that  case  the  defendant,  resid- 
ing at  Anaheim,  made  and  delivered  to  one 
Smith,  for  the  plaintiffs,  a  draft  on  Leopold 
Eahn  of  San  Francisco,  for  $622,  payable  to 
the  order  of  the  plaintiffs,  but  spedned  no  par- 
ticular kind  of  money  in  which  it  was  to  be 
paid.  On  receiving  the  draft.  Smith,  without 
the  authority  of  the  defendant,  and,  so  far  as 
the  evidence  shows,  without  the  knowlese  or 
authority  of  the  plaintiffs,  wrote  across  It,  in 
red  ink,  the  words,  "Payable  in  United  States 
gold  coin."  Notwithstanding  this  alteration,  a 
Judgment  was  rendered  on  the  draft,  which 
was  upheld  in  the  supreme  court 

The  court  says:  "There  was  no  evidence  os 
to  the  nature  or  extent  of  Smith's  agency,  and, 
in  the  absence  of  all  proof  on  that  point,  it  can- 
not be  inferred  that  Smith  was  acting  in  the 
scope  of  his  agency  in  writing  these  words 
acroas  Hie  draft,  and  the  plaintiffs  are  not  bound 
by  or  responsible  for  his  unauthorized  act,  un- 
less they  subsequently  adopted  and  ratiQed  it 
with  knowledge  of  the  facts  ...  It  was 
therefore  the  unauthorized  act  of  a  stranspr 
havinx  no  interest  in  the  transaction,  and  did 
not  vitiate  the  draft" 

lliat  case  is  in  point  The  firm  of  Armijo 
Bros.  &  Borrodaile  stood  in  the  same  relation  to 
(he  note  that  Smith  did  to  flie  draft  Each 
was  a  holder  of  the  paper  for  a  particular  pur- 
pose, as  the  agent  ox  its  owner,  and  neither  had 
a  right  to  add  to  or  take  from  the  paper.  Each 
actM  outside  of  authority;  and  if  in  the  Cali- 
fornia case  the  holder  of  the  draft  should  not 
in  law  be  defeated  of  his  right  by  the  unauthor- 
ized act  of  an  a^nt,  in  thu  case  the  plaintiff 
should,  in  an  action  at  law  on  the  original  note, 
have  relief  against  the  unauthorized  act  of  his 
agent;  especially  where  it  would  not  make  the 
indorser's  liability  greater  by  a  single  nickel 
than  that  which  he  originally  assumed. 

"A  distinction  is  to  M  observed  between  the 
alteration  and  the  spoliation  of  an  instrument 
as  to  the  legid  consequences.  An  alteration  is 
an  act  done  upon  the  instrument  by  which  its 
meaninff  or  language  is  changed.  The  term  is, 
at  this  day,  usually  applied  to  the  act  of  the 
party  entitled  under  the  deAl  or  instrument, 
and  imports  some  fraud  or  improper  design  on 
his  part  to  change  its  effect  But  the  act  of  a 
stranger,  without  the  partici^tion  of  the  party 
interested,  is  a  mere  spoliation,  not  changing 
its  legal  operation,  so  long  as  the  original  writ- 
ing remains  legible.  If,  by  the  unlawful  act  of 
a  stranger,  the  instrument  is  mutilated  or  de- 
faced, so  that  its  identity  is  gone,  the  law  re- 
gards the  act,  so  far  as  the  rights  of  the  parties 
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lo  the  iDstniinent  are  conoerned,  merely  as  an 
aoddental  destruction  of  primaiy  evidence." 
1  Greenl.  Ev.  §  566. 

In  Vnum  NaU&nal  Bank  ▼.  Boberts,  45  Wis. 
877,  it  is  held,  where  one  made  an  alteration  in 
a  note  not  having  authority  to  do  so,  that  as  to 
such  act  he  was  a  mere  trespasser,  and  the  note 
was  not  thereby  to  be  held  void. 

"When  the  spoliation  be  done  by  an  agent  of 
one  of  the  parties,  it  will  not  avoid  the  con- 
tract, if  the  agent  had  no  express  or  implied  au- 
thority to  do  it"  1  Am.  &  Eng.  Cyclop.  Law, 
505. 

To  support  the  text  the  author  cites  the  fol- 
lowing authorities:  Van  Brun t  v.  Eoff,  85  Barb. 
501;  OoUin$  v.  Makepeace,  18  Ind.  448:  Hunt 
V.  Gray.  85  N.  J.  L.  227;  Biffelow  v.  Stilphen, 
85f|»  521;  MiUer  v.  Beed,  27  Pa.  244. 

'MlU  alteration,  when  made  by  a  stranger  to 
a  contract,  cannot  invalidate  it"  1  Am.  & 
Eds.  Cydop.  Law,  505. 

Mr.  Parsons,  in  his  work  on  Contracts  (Vol. 
2,  p.  716,  note  m),  fully  discusses  the  effect  of 
an  alteration  upon  written  instruments.  He 
says: 

"In  this  country  it  is  clearly  settled  that  a 
material  alteration  by  a  stranger  will  not  ren- 
der an  instrument  void,  if  it  can  be  shown  by 
evidence  what  the  instrument  was  before  it  was 
altered." 

The  following  authorities  are  cited  by  the 
learned  author,  whose  accuracy  of  statement  as 
to  the  result  of  decided  cases  is  always  received 
as  correct,  in  support  of  his  views.  NidwU  v. 
Johnson,  10  Conn.  192 ;  Bee»  v.  (herbaugh,  6 
Cow.  746;  Lewie  v.  Payn,  8  Cow.  71;  Medlin 
v.  Platte  Co.  8  Mo.  285;  Davie  v.  Carliele, 
6  Ala.  707;  Wanng  v.  Smyth,  2  Barb.  Ch.  119; 
Smith  V.  MeOowan,  8  Barb.  404 ;  Jaekeon  v. 
Malin,  15  Johns.  298;  Boston  v.  Benson,  12 
Cush.  61;  Worrall  v.  Gheen,  89  Pa.  888. 

"If  the  alteration  be  not  fraudulent,  although 
it  cancels  the  instrument,  it  will  not  cancel  the 
debt  of  which  the  instrument  is  evidence."  2 
Parsons,  Cont  720;  Vogle  v.  Bipper,  34  111.  100. 

In  Bunt  V.  Oray,  85  N.  J.  L.  227,  also  ouoted 
in  10  Am.  Rep.  2S2,  in  addition  to  the  aiscus- 
sion  of  that  question  in  the  opinion,  the  follow- 
ing authorities  are  cited  in  a  note,  in  support 
of  the  doctrine  "that  the  alteration  of  an  in- 
strument by  a  stranger  to  it  will  not  avoid  the 
instrument:"  Ford  v.  JFbrd,  17  Pick.  418;  Pier- 
sol  V.  Orimes,  80  Ind.  129;  Crockett  v.  Thorn- 
ason,  5  Sneed,  842;  Fulmer  v.  Seitz,  68  Pa.  287, 
8  Am.  Rep.  172,  and  notes. 

It  has  been  impossible  to  examine  the  author- 
ities thus  cited  by  the  note  to  the  New  Jersey 
case,  to  verify  the  correctness  of  the  citation; 
but  they  are  given  here  in  the  belief  that  they 
will  be  round  to  support  the  principle  to  which 
thev  are  dted. 

Hunt  V.  Oray,  supra,  contains  to  my  mind 
such  a  forcible  and  irresistible  argument  in  sup- 
port of  the  position  that  a  liabilitv  exists  at  law 
on  the  original  note  in  this  case  described,  that 
full  extracts  from  the  opinion  of  that  court 
are  here  given.  The  facts  of  that  case,  as  dis- 
closed by  the  record,  are  these:  The  suit  was 
upon  a  note  of  which  the  defendant  was  maker, 
one  John  E.  Hunt  being  the  payee.  The  con- 
^deration  of  the  note  was  a  horse  sold  and  de- 
livered. This  horse  was  the  property  of  Oeoree 
Hunt,  the  plaintiff,  for  whom  said  John  £. 
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Hunt  was  acting  as  agent  in  the  sale  of 
the  horse.  This  agency  was  not  disclosed  to 
defendant  Upon  receipt  of  the  note  ttie  agt  nt 
showed  it  to  his  principal,  the  plaintiff,  and 
took  it  to  the  bank  to  have  it  discounted  for  his 
use.  The  bank  refused  to  cash  the  note,  as  it 
was  drawn  without  "defalcation"  merely.  The 
agent,  without  knowledge  of  the  plaintiff, 
thereupon  inserted  fnto  the  note  the  words  "or 
discount"  The  bank  then  took  the  note,  and 
the'  proceeds  passed  to  the  plaintiff.  The  note 
not  being  paid  at  maturity,  the  plaintiff  took 
it  up,  and  brought  suit  upon  it  in  the  action 
then  before  the  supreme  court.  That  court 
says: 

"The  alteration  was  a  material  one,  and  it  is 
alleged  it  was  made  by  the  agent  of  the  plaint- 
iff. The  question,  then,  is  presented  as  to  the 
effect  of  such  an  alteration  of  a  written  con- 
tract I  have  no  doubt  any  legal  instrument 
is,  as  a  means  of  evidence,  annulled  bv  such 
an  act  This  is  the  doctrine  as  extractca  from 
Year  Books,  expounded  in  Pigofs  Case,  11 
Coke,  27.  The  law,  as  resolved  in  this  celebrated 
decision,  was  that  when  an^  deed  is  altered  in 
a  point  material  by  the  plaintiff  himself,  or  by 
any  stranger  without  the  privity  of  the  obligee, 
be  it  by  interlineation,  aadition,  raising  or  by 
drawing  a  pen  throu|^h  a  line,  or  through  the 
midst  of  any  material  word,  that  the  deed 
thereby  becomes  void;  and  in  the  recent  case  of 
Davidson  v.  Cooper,  11  Mees.  <&  W.  778.  18 
Mees.  &  W.  848,  Lord  Abinger,  in  delivering 
the  Judgment  of  the  court  of  exchequer,  said: 
'There  is  no  doubt  but  that,  in  case  of  a  deed, 
any  material  alteration,  whether  made  by  a 
party  holding  it,  or  by  a  stranger,  renders  the 
instrument  altogether  void  from  the  time  when 
such  alteration  is  made.' 

"In  Masters  v.  MiUer,  4  T.  R.  820.  this  doc- 
trine was  held  to  be  applicable  to  promissory 
notes  and  all  written  contracts.  To  the  ex- 
tent that  a  l^gal  instrument  will  be  avoided  by 
an  alteration  made,  either  directly  or  indirectly, 
by  the  party  claiming  an  interest  under  it,  this 
doctrine  has  been  repeatedly  recognized  by  this 
court,  and  as  a  principle  in  our  legal  system  is 
not  to  be  questioned  .  .  .  The  reasons  for  this 
rule  are  obvious,  and  of  the  most  solid  char- 
acter. In  its  absence,  the  inducement  to  fraud 
would  be  strong,  and  public  policv  requires,  in 
the  language  of  Lord  Kcnyon:  '  No  man  shall 
be  permitted  to  take  the  chances  of  committing 
a  fraud  without  running  any  risk  of  losing  by 
the  event  that  it  is  detected'  ...  If  the  instru- 
ment has  been  altered  by  the  mistake  of  the 
party  holding  it,  relief  mu^t  be  sought  in  a 
court  of  equity.  Within  this  limit,  I  do  not 
find  that  the  legal  principle  has  been  seriously 
called  into  question  .  .  .  The  alteration  of  the 
note  in  this  case  destroyed  it,  if  such  alteration, 
in  legal  intendment,  is  to  be  ascribed  to  the 
plaintiff.  But  here,  I  think,  intervenes  one  of 
the  infirmities  of  the  defense.  The  alteration 
of  this  note  was  not  the  act  of  the  plaintiff,  be- 
cause the  person  who  made  it  was  not  his  agent 
for  that  purpose.  These  were  the  facts:  John 
E.  Hunt  was  the  agent  who  sold  the  plaintiff's 
horse  for  time.  In  that  transaction  he  took  the 
note  in  dispute,  and  carried  it  to  i  he  plaintiff. 
He  then  took  it  to  the  bank  and  liad  it  dis- 
counted, the  proceeds  going  to  the  plaintiff. 
From  these  circumstances  an  authority  to  alter 
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this  note  cannot  be  inferred.  It  could  not  have 
been  wilbin  the  contemplation  of  either  the  prin- 
cipal or  agent  at  the  time  of  the  creation  of  the 
agency.  Consequently  the  act  must  be  regard- 
ed as  done  by  a  stranger,  without  the  concur- 
rence, express  or  implied,  of  the  plaintiff.  The 
question  is.  Will  an  alteration  made  by  a 
stranger  vitiate  the  note?  It  will  be  observed 
that  the  rule  as  stated  by  Lord  Coke  in  the 
case  cited  from  his  Reports,  answers  this  in- 
quiry in  the  aflSrmative,  and  that  seems  to  be, 
after  some  fluctuation  of  sentiment,  the  present 
prevailing  opinion  iu  the  English  courts.  But 
Uie  doctrine  rests,  I  think,  rather  on  ancient 
dicta  than  on  actual  ancient  decisions,  and  the 
American  rule,  and  with  much  better  reason, 
appears  to  be  entirely  the  other  way.  Prof. 
I^irsons  treats  Uie  rule  as  completely  settled  in 
this  countrv  that  a  material  alteration  bv  a 
stranger  will  not  render  an  in5;trument  void,  if 
it  can  be  shown  by  evidence  what  the  language 
was  as  it  originally  stood.  2  Parsons,  Cont. 
233,  note  9,  wheie  the  cases  on  the  subject  will 
be  found  collected.  As  the  common  law,  in 
its  ancient  form,  cannot  be  said  to  have  been  so 
settled  on  this  point  as  to  be  imperative  on  this 
court,  we  are  at  liberty  to  follow  either  the 
modem  English  or  American  rule,  and  I  have 
already  saia  the  latter  seems  preferable.  The 
only  ground  I  have  found  suggested  in  support 
of  the  new  strineent  rule  is  this:  that  a  paper 
cannot  be  altered  by  a  stran^r  without  laches 
on  the  part  of  the  holder  of  it  But  this  is  an 
assumption  which  has  no  foundation  in  fact. 
A  man  is  not  always  remiss  who  trusts  his  paper 
with  another.  ^lany  of  them,  everyone  knows, 
must  be  constantly  passing  from  hand  to  hand. 
Under  such  circumstances,  the  imputation  of 
laches  is  utterly  misplaced.  Nor  does  there 
appear  any  necessity,  arising  from  considera- 
tions of  public  policy,  for  the  enforcement  of 
so  severe  a  rule.  Straneers  having  no  interest 
in  an  instrument  are  under  no  great  temptation 
to  corrupt  it,  and  it  is  therefore  an  evil  which 
will  not  often  occur,  while  the  injustice  of  con- 
cealing a  written  contract,  without  fault  in  the 
parly  holding  it,  is  so  flagrant  that  it  should 
require  the  strongest  reasons  for  the  law  to  im- 
ply it.  Adopting,  then,  the  rule  recognized  by 
the  courts  in  this  country,  and  applying  it  to 
this  case,  the  result  is  that  this  venUct  founded 
on  the  note  in  question  must  stand,  as  the  note 
was  not  altered  by  the  plaintiff,  nor  with  his 
consent,  and  as  the  act  of  a  stranger  could  not 
deprive  it  of  its  legal  force." 

The  case  which  has  been  so  fully  quoted  is 
in  my  mind  absolutely  conclusive  on  the  rights 
of  the  plaintiff,  Frank  Buby,  in  this  case.  It 
is  pertinent  to  inquire.  What  has  Rubv  done 
that  his  right  of  action  on  the  original  note 
should  be  taken  from  him? 

Wood  V.  8teeU,  73  U.  8. 6  Wall.  80  [18  L.  ed. 
735],  was  an  action  on  a  note  which  had  been 
changed  without  the  consent  of  the  surety  in 
its  changed  and  new  form.  As  so  changed 
without  surety's  consent,  it  was  not,  as  sued  up- 
on, his  promise,  and  of  course  recovery  thereon 
could  not  be  had  at  law.  So  here,  if  Talbott  is 
sued  on  the  note  as  changed  in  its  new  form, 
if  he  did  not  consent  to  it,  was  no  party  to  it,  it 
woukl  not  in  such  form  be  his  promise,  and  he 
would  defeat  a  recovery;  so  he  has  not  been 
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injured.  Shall  it  be  said  this  original  note  In 
the  case  under  consideration  must  be  treated  as 
destroyed,  satisfied,  as  havin||^  no  force  or  ^ect 
in  law  or  equity,  to  prevent  other  persons  from 
changing  other  notes,  as  a  matter  of  public 
policy?  If  80,  the  answer  is  clear.  The  estab- 
lishment of  such  a  rule  will  rather  encourage 
the  destruction  of  written  instruments  by  inter- 
lineation or  erasure  than  the  contrary.  Such  a 
principle  would  stand  as  a  constant  induce- 
ment to  such  changes.  Persons  would  be  there- 
by tempted  surreptitiously  in  many  ways  to 
procure  the  alteration  of  the  paper  as  the  easiest 
mode  of  discharge  therefronL 

Was  the  plaintiff  negligent  because,  being 
absent,  he  intrusted  the  original  note  to  an 
agent,  to  surrender  it,  and  to  receive  a  new 
note  in  its  place?  The  employment  of  l^pnts 
and  attorneys  to  take,  renew,  negotiate  and 
collect  notes  Is  one  of  the  most  common  affairs 
of  business.  I  am  not  willing  to  establish  the 
principle  in  this  Territory,  that  one  who  in- 
trusts a  note  with  another,  to  be  collected, 
negotiated,  delivered  up  on  receipt  of  a  new 
and  satisfactory  obligation,  shall  lose  all  rem- 
edy if  the  agent,  either  b^  mistake  or  of  his 
wrong,  excels  his  authonty,  and  without  the 
ownePs  knowledge  or  consent  or  ratification 
interlmes  or  erases  the  paper,  so  as  to  materially 
change  it.  The  rule,  m  my  judgment,  is  that 
the  holder  may  be  made  to  lose  his  right  if  he 
himself  alters  the  note,  or  procures  it  to  be 
done,  or  in  any  way  authorizes  the  act,  but  not 
if  it  is  without  his  knowledge  or  authority. 

In  Angle  v.  Northwetiern  Mutual  Life  Insur- 
ance Company,  92  U.  S.  380  [23  L.  ed.  666],  Mr. 
Justice  Clifford,  in  delivering  the  opinion  of  the 
court,  said:  "Persons  dealing  with  an  agent 
are  entitled  to  the  same  protection  as  if  dealing 
with  the  principal,  to  the  extent  that  the  agent 
acts  within  the  scope  of  his  authority.  Pursu- 
ant to  that  settled  rule  of  law,  it  is  settled  that 
where  a  party  to  a  negotiable  instrument  in- 
trusts it  to  another  for  use  as  such,  with  blanks 
not  filled  up,  such  instrument  so  delivered 
carries  on  its  face  an  implied  authority  to  com- 
plete the  same  by  filling  the  blanks  .  .  .  but 
he  mav  not  make  a  new  instrument  bv  erasing 
what  IS  written  or  printed,  or  by  filling  the 
blanks  with  a  stipulation  repugnant  to  the 
plainly  expressed  intention  of  the  same,  aa' 
shown  by  its  printed  terms." 

It  seems  to  me,  if  the  act  is  wrongful,  outside 
of  authoritv,  it  clearly  should  not  bind  or  in 
anv  way  anect  the  parties  to  the  note.  It  cer- 
tainly is  a  harsh  rule  to  hold  that  a  mere  cus- 
todian of  paper  may  without  right,  against  his 
instructions,  without  the  payment  of  a  dollar 
bv  the  surety,  without  imposing  on  him  a  new 
obligation  or  hardship,  release  a  maker  from 
liability,  by  running  the  pencil  or  pen  through 
a  material  word  or  line  in  the  instrument.  If 
that  is  the  state  of  the  law,  it  is  an  easy  way  to 
pav  debts. 

It  may,  however,  be  contended  that  the  origi- 
nal note  was  avoided  because  of  the  averments 
showing  the  act  of  one  of  the  makers  with  re- 
spect to  the  change.  A  reference  to  the  bill 
discloses  that  it  is  charged  that  Randall  and 
Borrodaile,  or  one  of  them,  while  the  note  was 
so  in  the  possession  of  Armijo  Bros.  &  Borro- 
daUe,  without  authority,  maoe  the  dianges  de- 
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Bcribed  in  the  bill.  It  nowhere  appears  that 
Randall  had  possession  or  custody  oi  the  note 
by  Ruby's  direction  or  consent. 

The  contract  was  completed  and  liability 
fixed  when  the  note  was  delivered  to  Ruby. 
After  that  Randall  had  no  right  to  its  custody, 
except  on  payment  by  him.  It  was  then  a 
completed  transaction.  He  had  made  delivery. 
Suppose,  after  that,  he  had  requested  of  Ruby 
a  moment's  inspection  of  the  note,  and  while 
having  it  so  in  his  custody  Randall  had  stricken 
out  or  written  in  matenal  words,  without  the 
knowledge  or  consent  of  Ruby.  Would  such  an 
net  release  Talbott,  the  other  maker?  If  so,  all 
an  accommodation  maker  need  do,  to  pay  his 
obligation  or  to  discharge  bis  debt,  is  to  pro- 
cure the  maker  to  ask  of  the  holder  an  examin- 
ation of  the  paper,  which  in  the  trust  usually 
pertaining  to  business  transactions  would  be 
granted,  and  then,  while  making  such  exam- 
ination, to  strike  out  any  material  word,  or 
write  in  one,  and  in  a  moment  thereby  the  obli- 

fation,  "  in  the  twinkling  of  an  eye,"  is  paid, 
ischarged ,  gone.  The  mere  statemen  t  of  such 
a  proposition  would  seem  to  carry  its  own  ref- 
utation. 

How,  under  the  alleviations  of  the  bill,  docs 
Randall  stand  differently  towards  the  note? 
What  right  had  he  to  the  possession  of  the  note? 
Ruby  did  not  intrust  it  to  him.  He  did  not  in- 
struct or  authorize  Armijo  Bros,  or  Borrodaile 
to  do  so,  or  to  even  allow  Randall  the  custody 
of  or  inspection  of  it,  but  only  to  surrender  it 


to  the  custody  of  Randall,  on  condition  that  a 
new  obligation  in  different  form  should  be 
made.  If  this  note  were  in  Randall's  hands, 
pending  the  payment  of  the  money,  before  the 
completion  of  the  transaction  for  delivery  to 
Talbott  on  payment  of  the  money,  and  while 
so  in  his  hands  Randall  altered  the  same,  it  may 
be  a  different  rule  would  apply;  but  after  the 
transaction  was  complete,  tJie  note  delivered  to 
Talbott,  and  the  liability  of  all  parties  to  it 
fixed,  under  the  averments  of  the  bill,  I  believe 
that  Randall  should  be  regarded  as  a  stranger, 
and  that  neither  his  alteration  of  the  note,  nor 
the  unauthorized  chatige  in  its  terms,  could  de- 
stroy the  plaintiff's  right  of  action  on  the  origi- 
nal instrument. 

The  complainant  was  careful  not  to  aver  he 
did  not  have  a  rie^^bt  of  action  on  the  note  in  its 
original  form,  but  he  did  aver  that  upon  advice 
of  his  counsel  he  believed  he  had  no  right  of 
action  on  the  note  in  its  new  and  altered  form. 
That  he  did  not  have  such  right  of  action  is 
apparent,  but  I  believe  he  has  a  right  of  action 
on  the  original  note,  if  the  averments  of  the  bill 
are  true,  and  he  did  not  afterwards  ratify  the  act 
which  he  imputes  to  Borrodaile  or  Randall  in 
changing  the  note,  notwithstanding  the  altera- 
tion; ana  for  that  reason  he  has  an  adequate 
remedy  at  law,  and  did  not  need  the  aid  of  a 
court  of  equity  to  restore  the  note. 

On  that  ground  the  action  of  the  court  below 
in  sustaining  the  demurrer,  it  seems  to  me, 
should  be  sustained. 
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agralnst  a  railroad  company  to  reoover  damages 
from  tbo  company  for  wrongfully  expelling  him 
from  the  defendant's  train,  it  Is  not  neoeesory  for 
the  declaration  to  allege  that  the  passenger,  at 
the  time  of  his  expulsion,  was  complying  with  all 
the  reasonable  rules  of  the  company,  nor  to  al- 
lege that  the  passenger  was  not  about  to  violate 
any  such  reasonable  rule  at  the  time  of  his  ex- 
pulsion. 


NoTB.~l7ndertcil(lfi(7  of  carrier  toproteel  fMUenger 
from  violence  and  abuse  of  iu  servants. 

A  oonunon  carrier  of  passengers  undertakes  ab- 
solutely to  protect  them  against  the  misconduct  of 
its  own  servants  engaged  in  executing  the  contract. 
N.  J.  Steamboat  Ck).  v.  Brockett,  121  U.  S.  837  (80  L. 
€d.lOi9). 

Paesenoer  as  tretpasBer, 

A  passenger  has  no  right  on  a  train  which,  under 
a  rule  of  the  company,  does  not  stop  at  the  station 
for  which  he  bought  the  ticket.  In  such  case  he 
cannot  reoover  damages  except  for  needless  vio- 
lence. Chicago,  8t  L.  ft  P.  K.  Co.  v.  Bills,  1  West. 
Rep.  848, 104  Ind.  la 

But  ignorance  of  regulations  may  excuse  his  acts 
•done  in  violation  of  regulations  unknown  to  him, 
so  as  not  to  constitute  him  a  trespasser.  Lake  Shore 
•ft  M.  S.  R.  Co.  V.  Koeenzweig,  4  Ceut.  Bep.  712,  113 
Pa.  619. 

So  a  passenger  who  enters  a  car  by  mistake  is  not 
« trespasser;  and  while  the  railway  company  may 
«Ject  him,  it  must  not  put  him  off  at  an  improper 
place.  Lake  Shore  ft  M.  &  B.  Co.  v.  Boaenzweig, 
•mprct. 

That  the  agent  made  a  mistake  or  violated  the 
instructions  of  his  principals  will  not  make  the 
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passenger  a  trespasser.  Young  v.  Pa.  B.  Co.  5 
Cent.  Bep.  848, 115  Pa.  112. 

A  conductor  is  guilty  of  assault  and  battery  for 
forcibly  ejecting  a  passenger,  without  stopping  the 
train,  although  the  passenger  was  wrongfully 
thereon.    State  v.  Kinney,  84  Minn.  811. 

Even  a  trespasser  cannot  be  ejected  from  a  train 
without  a  reasonable  regard  for  his  safety.  Arnold 
V.  Pa.  B.  Co.  6  Cent.  Bep.  882, 115  Pa.  18S. 

li^rptilsfon  of  poBsenger  from  train. 

A  passenger  may  lawfully  be  ejected  from  a 
train  for  disorderly  conduct  or  for  refusal  to  con- 
form to  the  reasonable  regulations  of  the  com- 
pany. See  Sullivan  v.  Old  Colony  B.  Co.  1 L.  B.  A. 
518,  note. 

Misconduct  and  evading  payment  of  fare  distin- 
guished.   Ibid. 

An  attempt  to  evade  the  payment  of  fare  need 
not  be  fraudulent,  to  warrant  ejecting  or  removing 
a  passenger.  Marshall  v.  Boston  ft  A.  B.  Co.  5  New 
Eng.  Bep.  172, 145  Mass.  164. 

The  Public  Statutes  of  Massachusetts,  chapter 
112, 1 197,  do  not  prohibit  a  carrier  from  putting  a 
passenger,  refusing  to  pay  fare,  off  the  tram  at  a 
regular  passenger  station,  without  arresting  him. 


See  also  4  L.  R.  A.  481;  8  L.  R.  A.  224;  9  L.  R.  A.  688;  16  L.  R.  A.  318. 
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S.The  questtoB  as  to  iHiettior  » 

or  agreement  entered  Into  between  the  railroad 
company  and  a  line  of  ateamen  plying  between 
JackBonvflle  and  Sanford  was  entered  Into  in 
good  faith,  and  was  legal  and  binding,  or  that 
such  contract  conatitated  an  oppreeaive  monop- 
oly, and  hence  was  not  legal  and  binding,  is  a 
mixed  question  of  law  and  fact;  and  It  was  prop- 
erly left  to  the  Jury  to  be  passed  upon  by  them. 

8.  The  reagonablene—  of  a  rule  prescribed 
by  a  railroad  company  for  the  government  of  its 
business  is  purely  a  question  of  law  to  be  decided 
by  the  court,  and  not  a  question  of  ftict  to  be 
passed  upon  by  Juries. 

4.  A  rule  adopted  by  a.  railroad  eompaayt 

which  inhibited  passengers  on  their  trains  from 
wearing  the  uniform  cap  of  a  line  of  steamers 
running  in  opposition  to  a  line  of  steamers  run- 
ning in  connection  with  the  company,  was  uot 
reasonable,  and  hence  not  binding  on  the  public. 

S.The  statute  (section  41»  diap.  1987f 
liaws  Florida)  prohibits  the  expulsion 
of  a  passenger  by  a  railroad  company  for 
nonpayment  oi  fare  at  any  point  other  than  a 
usual  stopping  place,  or  near  some  dwelling 
house.  When,  however,  a  passenger  wantonly 
violates  any  other  reasonable  rule  of  a  railroad 
company,  the  obligation  to  transport  htm  ceases, 
and  the  company  may  expel  him  from  the  train 
at  any  convenient  and  safe  point  that  may  be 
selected  by  the  oiBcer  in  charge,  no  more  force 
being  used  than  may  be  necesEory  for  such  pur- 
pose. This  is  a  common-law  right,  and  has  not 
been  restricted  by  statute  as  in  cases  of  nonpay- 
ment of  fare. 


upon  the  law  of  tho 

nty  or  the  Jury  in  their  ver- 


flLTheeoori 
cssn,  and  it  is  the 
diet  to  conform  thereto;  but  If  they  flidl  to  do  so 
it  is  the  duty  of  the  court  to  set  aside  the  verdlot.. 


(Januaiy  18, 1889.) 

APPEAL  by  defendant,  from  an  order  of  the 
Circuit  Ck>iirt  of  Orange  Ck>unty,  ovemii- 
ing  a  motion  for  a  new  trial  in  an  action  to  re- 
cover damages  for  the  ejection  of  plaintiff 
from  defendant's  cars,  in  which  a  verdict  had 
been  rendered  for  plaintiff.    Becened, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  &*  M.  Sparkman  and  S.  T» 
Kln^berryt  for  appellant: 

The  contract  entered  into  hj  the  appellant 
with  the  People's  and  De  Bary  lines  of  steamers 
was  legal;  it  contravened  no  law  of  the  State, 
and  was  not  contraiy  to  public  policy. 

Rorer,  Railroads,  pp.  228, 229;  Green's  Brice, 
Ultra  Vires,  note  a.  415;  Atehisan,  T.  dk  S,  F. 
R.  Co,  V.  Denver  di  N.  0,  R,  Oo.  110  U.  S.  667 
(28  L.  ed.  201);  Jeneka Y.Coleman,  2  Sumn.  221; 
Stewart  v.  Erie  db  W.  Transp.  Co.  17  Minn.  872; 
Svssex  R,  Co.  v.  Morris  dk  E.  B.  Oo.  19  N.  J. 
Eq.  18, 20  N.  J.  Eq.  542. 

A  rule  or  regulation  prescribed  by  a  railroad 
company,  inhibiting  the  wearing  of  a  badge, 
or  other  insignia  of  rank,  of  a  fine  or  lines  of 
other  carriers  competing  with  such  railroad  or 
its  le^  connections,  as  well  as  regulations  pro- 
hibitmg  drumming  for  passengers  for  such 


Beckwith  v.  Gheehire  B.  Ck>.  8  Now  Enff.  Rep.  186, 
143  ^laflB.  68.  See  Sullivan  v.  Old  Oolony  K.  Oo.  supra. 
Where  a  railroad  train  is  scheduled  to  stop  oniy 
rt  certain  designated  stations,  and  a  passenirer 
hold8  a  ticket  to  a  poiot  at  which  it  will  not  stop, 
the  conductor,  upon  discovering  the  fact,  has  a 
right  to  stop  the  train  soon  after  it  has  left  the 
starting  place,  and  require  the  pcusenger  to  leave 
it;  and  if  he  refuses  to  pay  a  sum  which  in  addition 
to  his  ticket  will  pay  hia  fare  to  the  first  stopping 
place,  the  conductor  may  eject  hinu  Atchison,  T. 
&  S.  F.  R.  Oo.  V.  (Janta,  88  Kan.  606.  Bee  Dilling- 
ham V.  Anthony,  amU^  684. 

What  eofuttttites  ejection. 

Where  a  party  on  a  train  is  explicitly  Informed 
by  the  conductor  that  he  cannot  retain  his  seat  and 
must  leave  tho  car,  he  then  knows  that  he  cannot 
proceed  longer  upon  the  train;  but  he  must  leave 
and  resort  to  his  legal  remedy,  the  same  as  though 
he  had  been  ejected.  Southern  Kansas  B.  Co.  v. 
HlDsdale,  88  Kan.  607. 

He  cannot  make  continuance  of  process  of  ex- 
pulsion unlawful  by  offer  to  pay  during  its  prog- 
ress. Pease  v.  Delaware,  L.  ft  W.  B.  Co.  2  Cent. 
Kep.  428, 101  N.  Y.  867. 

A  passenger  about  to  be  wrongfully  expelled 
from  a  railroad  train  need  not  require  force  to  be 
exerted  to  secure  his  rights  or  increase  his  dam- 
ages. Por  any  breach  of  contract  or  gross  negli- 
gence on  the  part  of  the  conductor  or  other  em- 
ployte  of  the  railroad  company,  redress  must  be 
sought  in  the  courts,  rather  than  by  tho  strong  arm 
of  the  person  who  thinks  himself  about  to  be  de- 
prived of  his  rights.  Southern  Kan.  R.  Co.  v.  Rice, 
88  Kan.  896;  Atchison,  T.  ft  &  F.  R.  Oo.  v.  Oants,  88 
Kan.  608. 

Duty  of  conductor  in  earn  of  expeOing  passenger. 

The  duty  of  a  condu jbor  in  expelling  a  man  from 
a  railway  train  for  nonpayment  of  fare  is  not  so 
strictly  defined  as  to  remove  its  determination  from 
8  L.  H.  A. 


the  Jury.   Arnold  v.  Pa.  B.  Oo.  6  Cent.  Rep.  680,  115 
Pa.]i86. 

It  is  the  conductor's  duty,  until  the  contrary  is 
proven,  to  accept  as  true  the  statements  of  a  pas* 
senger  that  he  had  paid  his  fare,  and  as  to  the 
amount  he  paid,  to  the  agent  of  the  company  who 
gave  him  the  ticket  he  presented  and  told  him  it 
was  good,  no  matter  what  the  ticket  contained  in 
words,  figures  or  other  marks.  Hufford  v.  Orantt 
Rapids  ft  I.  R.  Oo.  (Mich.)  7  West  Rep.  850. 

In  determining  whether  a  conductor  on  a  rail- 
way acted  in  reckless  dlnegard  of  the  rights  of  a 
passenger,  the  Jury  may  consider  that  in  ejecting 
the  passenger  the  conductor  violated  an  express 
rule  of  the  company,  calculated  to  promote  the 
safety  of  passengers.  Lake  Shore  ft  M.  8.  R.  Oo.  v. 
Roeenzw^,  4  Cent.  Rep.  712, 118  Pa.  S19. 

Where  one  purchases  a  ticket  of  a  railroad  com- 
pany's agent  at  its  office,  he  has  a  right  to  rely 
upon  the  agent  to  give  him  a  ticket  expressive  of 
the  contract  to  be  carried  within  the  time  con-- 
tracted  for.  McGHnnis  v.  Ma  Pao.  R.  Oo.  4  West,. 
Rep.  797, 21  Mo.  App.  809. 

While  a  regulation  of  the  company  requiring  con- 
ductors to  reject  tickets  appearing  to  be  altered 
may  be  reasonable  and  the  oonduc^9r  be  Justified* 
3ret  if  the  appearance  of  the  ticket  was  due  to  a 
mistake  of  the  ticket  agent,  the  company  will  be 
liable  for  the  n-f  usal  of  the  conductor  to  allow  the 
passenger  to  travel.   Ibid, 

The  conductor  of  a  railway  passenger  train  can- 
not immediately  expel  a  passenger,  except  in  cam^ 
of  absolute  refusal  to  produce  a  ticket  or  pay  fare. 
He  must  allow  a  reasonable  time  for  a  passenger  to 
produce  ticket  or  money.  What  constitutes  rea* 
sonable  time  is  for  a  Jury  to  determine  according 
to  the  circumstances.  International  ft  G.  K.  R» 
Co.  V.  Wilkes,  68  T^.  617. 

A  passenger  who  by  direction  of  the  ticket  agent 
at  a  railroad  station  from  which  he  had  purcliased 
a  ticket,  gets  on  board  a  train  which  does  not  stop 
at  the  station  to  which  he  is  destined,  may  recover 
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competing  lines  on  its  cars,  are  each  reasonable 
and  can  he  enforced,  and  Uie  ^urt  should  not 
have  refused  to  give  instructions  to  that  effect 

Jeneks  v.  CoUman,  2  Sumn.  221;  Com,  v. 
Pau>er,  7  Met.  596;  Hall  v.  Power,  12  Met.  482; 
2  Borer,  Railroads,  979,  980. 

The  reasonableness  of  a  rule  is  purely  a  mat- 
ter of  law  to  be  determined  by  the  court. 

1  Rorer,  Railroads,  227;  Chicago  A  N.  W.  R, 
Co,  V.  WiUiams,  65  111.  186;  LovMville,  N.  dk  Q. 
8,  2?.  Co.  V.  Fleming,  14  Lea,  128. 18  Am.  & 
Eng.  R  R.  Cas.  847;  III.  Cent.  R.Co.  v.  WhiUe- 
more,  48  111.  420;  T^aey  v.  N.  T.  4b  H.  R.  Co. 
9  Bosw.  896;  Greenhood,  Public  Policy,  527. 

The  court  should  have  given  the  pury  some 
rule  by  which  they  could  cks  guided  m  making 
up  their  verdict  with  reference  to  the  testimonv, 
and  not  have  left  it  to  them  to  arbitrarily  nz 
the  damages. 

Morehead  v.  Adams,  18  Neb.  669;  Woison  v. 
Palmer,  18  Neb.  378. 

The  company  is  not  liable  for  exemplary 
damages  unless  the  willful  violence  of  the 
wrongful  act  was  ordered  by  the  company  or 
acquiesced  in  afterwards. 

Rorer,  Railroads,  870;  Toton^endy.  N.  T.  Cent. 
AH.  R.  R.  Co.  56  N.  Y.  295;  LouiwiOe,  N,  A 
G.  8.  R.  Co.  V.  Ouinan,  11  Lea,  98. 


Rhoads'  object  was  to  provolcc  appellant  to 
exppl  him,  so  that  he  could  institute  an  action; 
hence,  he  should  not  have  recovered. 

Cincinnati,  H.  d  D.  R.  Co.  v.  Cole,  29  Ohio 
St.  126;  Lake  8hore  &  M.  8.  R.  Co.  v.  Pierce, 
47  Mich.  277. 

Mr.  Oeorgfe  U.  Walker  for  appellea 

Mitehellt  J.,  delivered  the  opinion  of  the 
court: 

This  cause  was  tried  at  the  Fall  Term  Cir- 
cuit Court,  1885. 

The  Jury  awarded  the  plaintiff  $5,000  dam- 
ages. Motion  for  new  trial  made  and  over- 
ruled, and  the  case  is  before  this  court  upon 
appeal  from  the  order  of  the  circuit  court  over- 
ruling said  motion. 

The  first  error  assigned  is  that  the  court  erred 
in  overruling  the  de&ndant's  demurrer  to  the 
plaintiff's  declaration. 

The  declaration  alleges  that  on  the  25th  day 
of  April,  1885,  the  plaintiff  was  received  by  the 
defendant  to  be  carried  as  a  passenger  on  its 
cars  from  Sanford  to  Orlando,  Orange  Countv^ 
Florida;  that  the  defendant  did  not  and  would 
not  camr  the  plaintiff  as  such  passenger  as 
aforesaia,  but,  on  the  contrary,  without  rea- 
sonable and  lawful  excuse  therefor,  then  and 


the  actual  damages  occasioned  by  the  mistake, 
from  the  railroad  company.  Ala.  G.  S.  R.  Co.  v. 
Heddleston,  88  Ala.  218. 

But  a  person  is  not  entitled  to  damaeres  for  ejec- 
tion from  a  street  car  without  unnecessary  force 
or  violence,  where  the  ticket  presented  by  him  is  a 
transfer  ticket  intended  for  use  on  another  line  and 
be  himself  was  mainly  in  fault  in  regard  to  the  mis- 
take in  such  ticket.  Oarpenter  v.  Washington  9t 
O.  R.  Co.  121  U.  8. 474  (80  L.  ed.  1015). 

lAahfUitu  for  injury  by  eopptdelon  of  passenoer. 

A  railroad  company  will  be  liable  for  an  injury 
resulting  to  an  adult  riding  on  a  train  without  pay- 
ing his  fare,  and  ncgligentiy  ejected  by  the  con- 
ductor. Biddle  V.  Hestonville,  M.  ft  F.  Pass.  R. 
Co.  8  Cent.  Bep.  404, 112  Pa.  561. 

A  person  cannot  lawfully  be  ejected  from  a  rail- 
road train  while  in  motion,  so  that  his  being  put 
oflT  would  subject  him  to  great  peril.  Southern 
Kan.  B.  Co.  v.  Rice,  88  Kan.  806. 

Where  a  trespasBer  is  ejected  from  a  train,  such 
ejection  may  be  at  a  place  other  than  a  depot  or 
station,  provided  care  Is  taken  not  to  expose  his 
person  to  serious  injury  or  danger;  but  in  such  an 
ejection  the  railroad  company  is  not  required  to 
have  consideration  for  the  mere  conveniences 
of  the  wrong  doer.  Atchison,  T.  ft  8.  F.  B.  Co.  v. 
Oants,  88  Kan.  008. 

Plaintiff  in  action  for  wrongful  ejection  from 
cars  must  aver  in  his  complaint  that  the  rules  of 
the  company  provided  that  the  train  on  which  he 
took  passage  should  stop  at  the  station  named  in 
his  ticket.  Chicago,  St.  L.  ft  P.  R.  Co.  v.  Bills,  1 
West.  Bep.  847, 104  Ind.  13. 

He  must  show  that  he  was  rightfully  on  the  train 
when  ejected.   iZKd. 

Company  IMbUe  for  use  of  unnecessary  force. 

For  unnecessary  force  in  ejecting  a  passenger  the 
company  is  liable,  although  the  conductor  had  the 
right  to  remove  him.  Chicago,  St.  L.  ft  P.  B.  Co.  v. 
Bills,  1  West.  Bep.  847, 104  Ind.  IS. 

A  passenger  unprovided  with  ticket  and  refusing 
to  nay  fare  or  leave  the  train  may  be  ejected  by 
ageuts  of  the  carrier;  but  if  more  violence  is  used 
than  necessary  for  that  purpose,  the  carrier  and  its 
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agents  are  liable  for  damages.  Jardine  v.  Cornell 
(X.  J.)  12  Cent.  Bep.  804. 

A  police  officer  assisting  in  ejecting  the  paraenger, 
at  the  invitation  of  the  agent  of  the  carrier,  is  sub- 
ject to  the  same  rule  in  regard  to  excessive  vlo- 
leooe.   Ibid. 

Although  a  brakeman,  in  the  absence  of  express 
orders,  bos  no  authority  to  eject  a  passenger  from 
a  train,  a  railroad  company  will  be  liable  for  an  in- 
jury wantonly  inflicted  by  a  brakeman  on  a  pas* 
sengcr  traveling  on  a  train  on  which  such  brako- 
man  Is  employed.  WabeSh  R.  Co.  v.  Savage,  6  West. 
Rep.  206, 110  Tnd.  156. 

Although  a  servant  of  a  carrier  maybe  obllfrcd 
to  use  force  in  the  enforcement  of  reasonable  reg- 
ulations established  by  the  carrier,  the  carrier  will 
not  be  protected  if  he  uses  excessive  or  unneces- 
sary force.  N.  J.  Steamboat  Co.  v.  Brockett,  121 U.. 
S.687O0L.ed.  1048). 

Facts  showing  the  use  of  unnecessary  force  must 
be  averred  in  an  action  for  damages  for  such  a 
cause.    Chicago,  St  L.  ft  P.  R.  Co.  v.  Bills,  suprcu 

Measure  of  damages, 

A  railroad  corporation  is  liable  for  all  acts  of 
wantonness,  rudeness  or  force,  done  or  caused  to  be 
done  by  its  agents  or  servants,  in  or  about  the  du- 
ties or  business  assigned  to  them,  although  in  vio- 
lation v/f  the  general  rules  or  orders  prescribed  for 
their  conduct;  and  the  rule  as  to  vindictive  dam* 
ages  for  such  acts,  in  actions  against  the  corpora- 
tion, is  the  same  as  in  actions  against  natural 
persona  Louisville  ft  N.  R.  Co.  v.  Whitman,  71^ 
Ala.  828. 

If  the  conductor  used  only  such  force  as  was  nec- 
essary to  eject  plaintiff,  although  mistaken  as  to> 
his  duty,  it  is  not  a  case  for  vindictive  damages. 
Claybrook  v.  Hannibal  ft  St.  J.  R.  Co.  2  West.  Rep» 
173, 19  Mo.  App.  4fi2. 

Exemplary  damages  can  only  be  recovered  where- 
the  expulsion  is  characterized  by  malice,  reckless- 
ness, rudeness  or  willful  wrong.  Forsee  v.  Ala-^ 
bama  O.  S.  R.  Co.  63  Miss.  67. 

Where  the  ejection  of  a  passenger  by  conductor 
was  made  in  good  faith  and  without  malice,  dam- 
ages for  humiliation  and  mortiflcatioo  are  errone» 
ous.    Claybrook  v.  Hannibal  ft  St.  J.  B.  Co.  ai^pro. 
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Uierc  by  its  agent  and  servant,  the  conductor, 
and  the  train  hands  of  its  said  train,  by  force 
and  arms  ejected  plaintiff  therefrom,  and  left 
liim  and  proceeded  on  its  said  journey;  where- 
fore the  plaintiff  was  injured  in  his  person  and 
feelings,  and  was  compelled  to  travel  afoot 
about  four  miles  back  to  said  Banford,  was 
prevented  from  accomplishing  his  purpose  to 
go  to  Orlando,  and  was  otherwise  greatly  dam- 
aged.   Plaintiff  claimed  $20,000  damages. 

Second  count:  Plaintiff  claimed  from  the  de- 
fendant the  further  sum  of  $20,000  for  dam- 
ages, for  that,  whereas,  heretofore,  to  wit:  the 
25th  of  April,  1885,  the  plaintiff  was  a  passen- 
ger on  the  railway  passenger  car  of  the  de- 
fendant, and  was  with  force  and  arms,  without 
Just,  reasonable  or  lawful  excuse  therefor, 
ejected  from  the  said  car  and  forcibly  prevented 
from  returning  to  the  same. 

The  declaration  was  demurred  to,  (1)  that  it 
is  bad  in  substance  in  that  it  does  not  allege 
that  the  plaiutiff.  at  the  time  it  is  therein  alleged 
he  was  put  off  the  defendant's  cars,  was  com- 
plying with  all  the  reasonable  rules  of  said 
defendant;  (2)  that  said  declaration  does 
not  allege  that  plaintiff  was  not  violating,  or 
about  to  violate  any  reasonable  rule  of  said  rail- 
road company;  (8)  that  plaintiff  does  not  al- 
lege in  his  said  declaration  that  the  defendant 
has  or  usually  keeps  an  office  for  the  transac- 
tion of  its  customary  business  in  the  County  of 
Grange. 

There  was  no  error  in  overruling  the  demur- 
rer to  plaintiff's  declaration.  Gould,  PI.  164, 
g  17;  1  Chittv,  PI.  890. 

The  Circuit  Judge  gave  the  Jury  a  number 
of  charges,  or  paragraphs  of  one  charge,  all  of 
w  hich,  except  the  last,  were  excepted  to  by  de- 
fendant. 

Inter  alia,  the  Judge  charged  the  jury  that 
**  Railroad  companies,  as  carriers  of  persons, 
are  not  bound  to  receive  for  carriage,  or  to  car- 
ry, persons  whose  purpose  whilst  traveling  on 
the  cars  is  to  interfere  with  or  injure  the  legit- 
imate business  and  lawful  profits  of  the  com- 
panv,  nor  persons  who  are  of  known  and  violent- 
ly bad  character,or  persons  offensively  gross  and 
immoral  in  their  conduct,  habits  andf  behavior, 
or  so  intoxicated  as  to  be  offensive,  nor  such  as 
will  not  conform  with  the  reasonable  rules  and 
regulations  of  the  company  in  respect  to  the 
carriage  of  passengers,  thev  being  informed 
thereof  or  otherwise  having  knowl^gc  of  the 
same,  nor  such  as  refuse  to  pay  their  fare,  or 
to  procure  tickets  before  entering  the  train. 
8Mch  objectionable  persons,  for  the  objections 
n foresaid,  may  not  only  be  refused  admission 
into  the  cars  of  the  company  if  ibcir  objection- 
able conduct,  purpose,  character  or  intention 
be  known  previous  to  such  admission,  but,  hav- 
ing been  received  thereon,  mav  be  expelled 
thciefrom  on  rendering  themselves  obnoxious 
to  any  of  such  objections — the  officer  in  charge 
using  no  more  force  or  offensivenoss  than  be- 
comes necessary  to  effect  such  expulsion,"  etc. 

"  A  railroad  corporation  has  the  right  to  enter 
Into  an  agreement  with  other  lines  of  travel  for 
the  purpose  of  enhancing  its  own  business,  and 
for  the  benefit  of  the  public;  but  it  has  not  the 
right  to  enter  into  such  agreement  when  it  is 
for  the  purpose  of  an  oppressive  monopoly  or 
to  the  injury  of  the  public.  In  furtherance  of 
such  agreements  thuy  have  the  right  to  make 
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all  reasonable  rules  and  regulationa  that  will 
enable  them  to*carry  out  in  good  faith  the 
agreement,  and  can  enforce  such  reasonable 
rules  and  regulations  to  the  ejection  of  the  vio- 
lator of  them.  These  rules  and  regulations  can 
be  made  and  enforced  to  carry  out  a  legal  and 
proper  agreement;  but  they  cannot  be  made  to 
enforce  an  agreement  whidi  is  entered  into  for 
the  purpose  of  oppressive  monopolv. 

**  Should  vou  find  from  the  evidence  that  it 
was  a  bona  fide  agreement,  and  not  entered  into 
for  the  purpose  of  an  oppressive  monopoly, 
and  that  the  rules  and  regulations  made  to  en- 
force the  same  are  reasonable,  and  the  plaintiff 
well  knew  such  to  be  the  rules  and  regulations 
at  the  time  of  bis  ejection  from  the  train,  and 
that  he  was  knowingly  and  willfully  violating 
the  same,  or  that  the  conductor  had,  from  the 
facts  that  occurred  to  him  at  the  time  of  the 
plaintiff's  ejection,  good  reason  to  apprehend 
that  the  plaintiff  would  violate  one  of  such  rea- 
sonable rules  and  regulations,  you  must  find 
for  the  defendant. 

**  If,  on  the  other  hand,  after  viewing  all  the 
evidence,  you  believe  that  rules  and  regulations 
were  not  reasonable;  and  that  the  plaintiff  did 
not  knowingly  violate  any  reasonable  rule  or 
regulation;  and  that  he  paid  his  fare  and  went 
upon  said  train  as  a  passenger  and  properly  de- 
meaned himself  and  presented  his  ticket  to  the 
conductor,  and  was  ejected  by  the  conductor, 
and  not  allowed  to  go  on  the  train  to  the  destina- 
tion his  ticket  callS  for — you  must  find  for  the 
plaintiff  at  such  sum  as  you  may,  from  the  evi- 
dence, find  him  entitled  to." 

It  will  be  seen  that  the  Judge,  in  this  part  of 
his  charge,  left  it  to  the  jury  to  decide  whether 
the  rules  and  regulations  prescribed  bj  the 
railroad  company  were  reasonable.  This  was 
error.  The  reasonableness  of  rules  prescribed 
by  railroad  companies,  and  like  corporations 
with  like  powers,  is  a  question  of  law  to  be  de- 
cided by  the  courts,  and  not  a  question  of  fact 
to  be  decided  by  Juries.  Louisville,  N,  dkG.  8. 
JR.  Go.  V.  FUmlrw,  14  Lea,  128,  18  Am.  &Eng. 
R.  R.  Cas.  847;  tedder  y,  FeUom,  20  N.Y.  126, 
Maroney  v.  Old  Colony  diO.KK  Go,  106  Blasa. 
158,  8  Am.  Rep.  805;  Forton  v.  Milwaukee  L. 
S,  d  W,  R.  Co.  54  Wis.  284,  41  Am.  Rep.  23; 
PitUburgk,  0.  A  Si.  L.  B.  Co.  v.  Ifu9um,  50 
Ind.  141,  19  Am.  Rep.  708;  Piereev.  Randolph, 
12  Tex.  290;  Rorer,  Raikoads,  226,  227;  lU. 
Cent.  a.  Co.  V.  Whittemon,  48  111.  420. 

In  the  case  of  Illinois  Central  Railroad  Com- 
pany  v.  Whittemore,  supra,  the  Supreme  Court 
of  Illinois  says:  *  'The  circuit  court  left  it  to  the 
jury  to  say  whether  the  rule  was  reasonable. 
This  was  error.  It  was  proper  .*^t>  admit  testi- 
mony, as  was  done;  but  either  with  or  without 
this  testimony,  it  was  for  the  court  to  say 
whether  the  regulation  was  reasonable,  and 
therefore  obligatory  upon  the  passengers.  The 
necessity  of  holding  this  to  be  a  question  of 
law,  and  therefore  within  the  province  of  the 
court  to  settle,  is  apparent  from  the  considera- 
tion that  it  is  by  so  holding  that  fixed  and  per- 
manent regulations  can  be  established.  If  this 
question  is  to  be  left  to  the  Juries,  one  rule 
would  be  applied  by  them  today,  and  another 
tomorrow,  in  one  trial  a  railway  would  be 
held  liable,  and  in  another  presenting  the  same 
questions,  not  liable.  Neither  the  companies 
nor  passengers  would  know  their  rights  or  their 
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obligations.  A  fixed  Sjrstem  for  the  control  of 
the  vast  interests  connected  with  railways  would 
be  impossible,  while  such  a  system  is  essential 
equally  to  the  road  and  to  the  public." 

That  railroad  companies  have  the  power  to 
prescribe  such  reasonable  rules  and  regulations 
as  may  be  found  necessary  in  the  conduct  of 
their  business  is  indisputable.  The  validity 
of  the  rule  depends  upon  its  reasonableness. 
If  reasonable  it  has  the  force  and  effect  of  law, 
but  if  unreasonable  it  is  not  obligatory  upon 
the  public  to  obey  it. 

Webster  defines  a  rule  to  be  "  That  which  is 
prescribed  or  laid  down  as  a  guide  to  conduct; 
that  which  is  settled  by  authority  or  custom;  a 
regulation;  a  prescription;  a  minor  law;  a  uni- 
form course  of  things." 

It  is  the  duty  of  courts  to  pass  upon  and  con- 
strue the  laws  of  the  land,  and  the  reasonable 
rules  and  regulations  established  by  a  railroad 
being  laws — minor  laws — there  is  no  good  rea- 
son  why  the  courts  should  not  pass  upon  them 
and  pronounce  them  reasonable  and  binding, 
or  unreasonable  and  not  binding,  as  the  case 
maybe. 

The  question  as  to  whether  the  alleged  agree- 
ment between  the  defendant  and  the  DeBary- 
Baya  Merchants'  Line  and  the  People's  Line  was 
"a  bona  fide  agreement,  and  not  entered  into  for 
the  purpose  of  an  oppressive  monopoly,"  is  a 
mixed  question  of  law  and  fact,  and  was  prop- 
erly left  to  the  lury  to  decide. 

And  if  the  alleged  agreement  was  lesral,  the 
reasonable  rules  and  regulations  prescribed  by 
the  railroad  company  to  enforce  the  stipula- 
tions of  such  agreement  were  also  legal  and 
binding;  but  if  the  agreement  itself  was  not 
legal  it  follows,  of  course,  that  the  rules  and 
regulations  prescribed  for  the  enforcement  of 
the  stipulations  of  the  alleged  agreement  were 
also  illegal  and  not  binding.  The  rule  pre- 
scribed by  the  railroad  company,  inhibiting  the 
wearing  on  their  cars  the  uniform  caps  and 
badges  of  the  oflScers  and  employ^  of  the  In- 
dependent Line  of  steamers  was  not  a  reason- 
able rule,  and  hence  not  binding  upon  the  per- 
sons wearing  them;  and  if  the  company  ex- 
pelled any  such  passeneer  for  wearing  such 
cap  or  baage,  such  expulsion  was  illegal,  and 
the  passen^r  so  expelled  was  entitled  to  dam- 
ages therefor.  Railroad  companies  have  no 
nght  to  so  prescribe  the  dress  of  any  passenger. 

The  court  charged  the  jury  that  "The  pas- 
senger should  first  be  informed  of  the  occa- 
sion and  the  necessity  for  leaving,  and  the 
train  be  brought  to  a  standstill,  at  any  usufd 
stopping  place  or  near  any  dwelling  house,  as 
the  conductor  shall  elect, ''^  etc. 

This  part  of  the  charge  is  evidently  based 
upon  section  41,  chapter  1987,  Laws  of  Flor- 
ida; but  the  section  referred  to  applies  solely 
to  the  expulsion  of  passengers  from  railway 
trains  for  nonpayment  of  tare.  It  is  not  ap- 
plicable to  the  case  at  bar,  because  the  plaintiff 
was  not  expelled  for  not  paying  his  fare.  Un- 
der this  charge  of  the  court  the  Jury  were 
compelled  to  find  for  the  plaintiff.  The  plaint- 
iff may  have  been  guilty  of  the  most  immoral 
and  indecent  conduct,  he  may  have  been  so 
intoxicated  that  he  was  offensive  to  other  pas- 
sengers, or  his  conduct  may  have  been  so  vio- 
lent as  to  endanger  the  lives  of  passengers  and 
employes  of  the  road,   and  yet  under  the 
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charge,  the  company  had  no  authority  to  expel 
him  at  any  point  other  than  a  usual  stoppmg 
place  or  near  a  dwelling  house.  We  do  not 
understand  this  to  be  t£e  law.  The  statute 
only  requires  passengers  who  refuse  to  pay 
their  fare  to  be  put  off  trains  at  a  usual  stop- 
ping place  or  near  some  dwelling  house,  and 
IS  suent  as  to  what  points  passengers  for  violat- 
ing other  rules  of  railroad  companies  may  be 
ejected. 

In  Toledo  Railway  Company  v.  WrigJit,  63 
Ind.  686,  84  Am.  Rep.  277,  it  is  held  that  "A 
statute  providing  that  if  any  railway  passenger 
shall  refuse  to  pay  his  fare  he  may  be  ejected 
at  any  usual  stopping  place,  does  not  prohibit 
his  ejection  at  any  other  safe  point." 

And  it  is  held  by  the  Supreme  Court  of  Illi- 
nois, in  lUinoiB  Central  Railway  Company  v. 
Wliittemore,  supra,  that  "The  refusal  of  a  pas- 
senger to  surrender  his  ticket  to  the  conductor 
when  demanded  does  not  constitute  the  same 
offense  as  the  nonpayment  of  fare;  and  the  stat- 
utory provision  against  the  expulsion  of  passen- 
gers for  the  latter  offense,  except  at  a  regular 
station,  does  not  apply  to  the  former  case.  A 
railroad  company  may  expel  a  passenger  from 
its  train,  at  a  place  other  than  a  regular  sta- 
tion, for  the  violation  of  any  reasonable  rule 
other  than  that  of  nonpayment  of  fare.  When 
a  passenger  wantonly  disregards  any  reason- 
able rule,  the  obligation  to  transport  him 
ceases,  and  the  company  may  expel  him  from 
the  train,  using  no  more  force  than  may  be 
necessary  for  such  purpose,  and  not  at  a  dan- 
gerous or  inconvenient  place.  This  is  a  com- 
mon-law right,  and  has  been  restricted  by  stat- 
ute only  in  cases  of  nonpayment  of  fare. 

The  same  rule  prevails  in  this  State.  A 
railroad  company  in  ejecting  a  passenger  for 
nonpayment  of  fare  must  do  so  at  a  usual 
stopping  place  or  near  some  dwelling  house. 
Tills  is  the  only  restriction  imposed  by  statute 
as  to  the  expulsion  of  passengers;  it  applies 
only  to  passengers  who  have  not  paid  their 
fare.  Passengers,  for  other  violations  of  the 
reasonable  rules  of  railroad  companies,  maybe 
ejected  at  any  convenient,  safe  point  that  may 
be  selected  by  the  officer  in  charge,  no  more 
force  being  used  than  is  necessary. 

There  are  many  other  objections  urged 
against  the  charge  of  the  court;  but  after  care- 
fully examining  and  considering  the  same  it 
is,  in  our  judgment,  unobjectionable,  except  as 
before  stated. 

The  defendant  requested  the  courl  to  give 
numerous  charges  to  the  jury:  some  were  given 
and  others  refused,  and  the  refusal  to  charge 
as  requested  by  the  defendant  is  assigned  as 
error. 

These  charges,  except  the  ninth,  were  prop- 
erly refused. 

The  ninth  charge  requested  by  the  defend- 
ant was  as  follows:  "That  the  reosouableness 
of  a  rule  or  regulation  prescribed  by  a  railroad 
company  is  for  the  court  to  determine,  and  not 
for  the  jury."  This  charge  should  have  been 
given,  and  the  court  erred  in  not  doing  so. 

The  grounds  in  the  motion  for  a  new  trial  arc: 
that  the  verdict  was  contrary  to  law;  contrary 
to  the  evidence  and  the  weight  of  evidence; 
contrary  to  the  charge  of  the  court;  and  that 
the  damages  awardea  the  plaintiff  by  the  jury 
were  excessive.        ^ 
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Now,  as  the  case,  for  the  errors  mentioned, 
will  have  to  be  reversed  and  a  new  trial  had, 
we  do  not  desire  or  intend  to  express  any  opin- 
ion upon  the  evidence,  except  as  to  the  amount 
of  damages. 

The  e^dence  sent  up  in  the  record  conduces 
to  show  that  the  appellee  was  ejected  from  the 
cars  of  the  defendant  April  25, 1885;  that  prior 
to  said  expulsion  the  appellant  had  entered 
into  a  contract  or  agreement  with  the  DeBary- 
Baya  Merchants'  Line  and  the  People's  Line  of 
steamers,  plyine  between  Jacksonville  and 
8anfoid,  by  which  agreement  the  steamers  of 
said  lines  were  to  await  the  arrival  of  the  trains 
on  the  Bouth  Florida  Road,  and  that  the  trains 
were  to  await  the  arrival  of  the  steamers  of 
said  lines;  that  the  steamers  were  to  procure 
freight  and  passengers  for  the  road,  and  that 
the  road  was  to  do  the  same  for  the  steamers 
of  said  lines;  that  there  was  an  opposition  line 
of  steamers  runninf^  on  the  6t  Johns  River, 
between  Jacksonville  and  Sanford,  known  as 
the  "Independent  Line;". that  the  competition 
between  the  railroad  company  and  the  steam- 
ship lines,  with  which  it  had  said  agreement 
or  contract,  and  the  Independent  Line  was 
very  sharp;  that  the  appellee  at  the  time — 
April  25,  1885 — ^was  purser  on  the  steamer 
"Chesapeake,"  one  of  the  boats  of  the  Inde- 
pendent Line;  that  the  appellee  drummed  and 
solicited  freight  and  passengers  for  the  steam- 
ers of  the  Independent  Line;  that  the  appellee 
went  on  the  docks  of  the  defendant  at  Sanford 
for  the  purpose  of  soliciting  business  for  the 
Independent  line,  and  that  he  went  on  the 
trains  of  the  defendant  railroad  company  for 
the  same  purpose;  that  the  railroad  company 
had  established  and  published  rules  and  regu- 
lations prohibiting  such  solidting  buidness  on 
its  said  docks  and  trains;  that  the  appellee  had 
notice  of  the  existenGc  ox  such  rules  and  regu- 
lations; that  one  of  such  rules  prohibited  the 
oflScers  and  employes  of  the  steamers  of  the 
Independent  Line  irom  wearing  the  uniform 
caps  and  badges  of  said  steamers  on  the  trains 
of  defendant.  That  on  the  25th  of  April,  1885, 
the  appellee  did  not  himself  purchase  his  ticket 
to  ffo  to  Orlando,  but  had  a  friend  to  purchase 
it  for  him,  stating  at  the  time  that  he  had  rea- 
sons for  doine  so  which  he  would  give  at  an- 
other time;  that  the  appellee  entered  the  cars 
of  the  railroad  companv  wearing  the  uniform 
cap  of  purser  of  the  said  steamer  Chesapeake; 
that  he  entered  the  cars  of  the  defendant  Just 
as  the  train  was  leaving  Sanford;  that  shortly 
after  leaving  Sanford,  the  conductor,  Ander- 
son, went  to  the  appellee  and  informed  him 
that  he  was  violating  a  rule  of  the  company  in 
wearing  the  cap  he  had  on,  and  that  he  nad 
orders  to  put  him  off  the  train  if  he  did  not 
take  off  the  cap,  and  asked  appellee  if  he  would 
do  so,  and  he  answered  that  he  would  not; 
that  the  conductor  then  stopped  the  train, 
went  to  appellee  again  and  asked  him  to  leave 
the  train  which  appellee  refused  to  do,  and 
said  that  the  conductor  would  have  to  put  him 
off;  whereupon,  the  conductor  put  his  nand  on 
the  shoulder  of  the  appellee  and  started  to  lift 
him  out  of  the  seat,  but  the  conductor  foand 
that  appellee  had  fastened  his  feet  under  the 
seat  Just  in  front  of  him;  whereupon,  the  con- 
ductor called  to  his  assistance  the  bagga^re 
master  and  a  brakeman,  and  proceeded  to  ex- 
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pel  the  appellee;  that  Rboads  still  dunff  to  the 
seats,  and  that  much  force  was  requirea  to  ez- 
pd  him;  that  Rhoads,  by  so  tmBting,  was 
bruised  in  several  places,  and  that  he  was 
somewhat  lame  for  two  or  three  days;  that 
after  being  so  ejected,  and  Just  as  the  train 
was  movinff  off  again  Rhoads  sprang  upon  the 
platfonn  of  the  rear  car;  whereupon,  the  con- 
ductor ,  assisted  as  before,  again  expelled  him 
and  held  him  down  in  the  sand  until  the  train 
moved  off  and  left  him,  and  that  Rhoads  then 
walked  back  to  Sanford,  some  four  miles. 

There  was  also  evidence  tending  to  show 
that  the  appellee  went  on  the  train  of  the  de- 
fendant, expecting  and  hoping  that  he  might 
be  expelled  therefrom,  for  the  purpose  of 
building  a  case  of  damages  against  the  com- 
pany. 

This  is  only  the  substance  of  the  evidence, 
but  we  think  it  sufficient  to  give  a  dear  under- 
standing of  the  case. 

And  now  the  question  arises.  How  did  the 
Jury  arrive  at  the  conclusion  that  the  appellee 
was  entitled  to  $5,000  damages? 

It  is  clear  that  if  the  appeBee,  at  the  time  he 
was  expdled  from  defendant's  cars,  had  not 
violatea  or  attempted  to  violate  any  reasonable 
rule  of  the  railroad  company,  he  was  entitled 
to  damages,  dther  compensatory  or  exemplary. 
Did  the  juiy  find  that  ne  was  entitled  to  only 
compensatory  damages,  and  if  so,  upon  what 
did  they  base  their  ouculation?  Wherein  was 
it  shown  that  from  any  and  all  causes  the  ap> 
pellee  sustained  pecuniary  loss  to  the  amount 
of  $5,000?  The  evidence  discloses  no  set  of 
circumstances  under  which  the  appellee  was 
entitled  to  $5,000  as  compensatoiy  damages. 
Did  the  jury  intend  to  allow  the  appellee  ex- 
emplary damages,  and  if  so,  upon  what  did  they 
base  thdr  verdict? 

Even  admitting  that  at  the  time  the  appeUee 
was  expelled  from  defendant's  train  he  had 
violatea  no  reasonable  rule  of  the  company; 
that  he  did  not  intend  to  violate  any  such  rule, 
— ^and  then  wherein  was  he  damaged  to  the 
amount  awarded  him  by  the  Jury?  There  is 
nothing  in  the  evidence  to  show  that  any  in- 
dignity was  shown  the  appdlee  in  ejecting 
him  from  defendant's  cars,  further  than  to  use 
force  suffident  to  effect  his  expulsion;  and  in 
fact  it  is  shown  that  the  force  used  in  putting 
the  appellee  off  the  train  was  only  so  much  as 
was  necessary  to  accomplish  that  purpose. 

The  circuit  court  charsed  the  Jury  upon 
vindictive  damages  as  follows:  "Vindictive 
damaees  are  not  allowed  unless  for  acts  accom- 
paniea  with  maliciousness,  brought  home  to  the 
intent  of  the  companv.  If  the  expulsion  be 
committed  with  wulftQ  violence  or  wrong  on 
the  part  of  the  conductor,  as  to  the  manner  of 

gutting  off  the  train  and  in  discharge  of  his 
uties,  then  exemplary  damages  may  be  given." 
Now  where  is  there  any  "malidousness" 
shown  by  the  evidence,  wnich  was  brought 
home  to  the  intent  of  the  company?  None  such 
is  shown,  and  this  being  the  case,  the  verdict 
was  contrary  to  the  charge  of  the  court 

The  twdfth  charge  requested  by  defendant 
was  as  follows:  "It  is  not  necessary  for  a 
party  who  desires  to  test  the  right  of  a  railroad 
company  to  eject  him  from  its  cars  to  do  more 
than  to  express  his  dissent  to  such  ejection; 
and  if  such  passenger  resist  the  effort  to  eject 
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him,  and  reodves  personal  injury  occasioned 
by  such  reedstance,  and  no  more  force  was 
used  by  the  agent  of  the  company  in  expelling 
such  passenger  than  was  necessary  to  accom- 
plish such  expulsion,  the  nassenger  cannot  re- 
cover against  such  ndlroaa  company  for  such 
injuries  so  received/' 

This  charee  was  given  as  requested,  and  we 
think  the  charge  was  proper:  and  this  being 
the  case,  how  did  the  Jury  arrive  at  their  con- 
clusion and  award  the  plaintiff  (5,000  dam- 
ages? 


The  testimony  shows  that  the  personal  in- 
juries received  bv  the  plaintiff,  in  consequence 
of  such  expulsion,  were  but  slight;  and  it 
tends  stronglv  to  show  that  such  injuries  so 
received  by  the  plaintiff  were  inflicted  in  con- 
sequence of  his  resistance  to  the  officers  of  the 
company;  and  in  finding  as  they  did,  the  Jury 
found  contrary  to  the  charge  ot  the  court. 

The  court  refused  to  set  aside  the  verdict 
This  was  error. 

Beverted, 


MINNESOTA  SUPREME  COURT. 


William  W.  TOWNSHEND,  Appt, 

V. 

Reuben  a  OOODFELLOW  et  oZ..  BetpU. 

( Mtain. ) 

L  *A  eontraet  Ibr  the  nUa  of  lands,  made 
with  a  i>artner8lii9  Urm,  In  the  firm  name,  may 
be  enforced  In  equity,  and  the  deed  will  be  d^ 
creed  to  be  executed  to  the  individual  partners  as 
tenants  in  common. 

S.  Where  the  vendor  In  sneh  eontraet  hae 
no  Interest  in  the  land  which  he  agrees  to  con- 
vey, but  enters  into  it  as  a  mere  speculation  or 
venture,  he  is  not  deemed  a  bona  JUie  contractor, 
and  a  court  of  equity  will  not  lend  him  its  aid  in 
enf ordnff  it.  But  one  who  has  acquired  an  equi- 
table title  or  interest  in  the  land  under  an  execu- 

*Head  notes  by  YAinnnBUBOH,  J, 


tory  agreement  may  enter  into  another  agree- 
ment for  the  sale  thereof  to  a  third  party,  without 
waiting  until  he  has  obtained  a  deed,  if  the  sale  is 
made  in  good  faith,  and  the  title  is  fully  perfected 
at  the  time  specified  for  the  completion  of  the 
sale. 

8.1kiaitgr  will  not  aettvely  Interlbre  to 

compel  the  specific  performance  of  a  contract 
for  the  sale  of  land  in  favor  of  the  vendor,  if 
there  is  such  uncertainty  about  the  tiUe  as  to  af- 
fect its  marketable  value.  The  court  will  not,  in 
such  case,  compel  its  acceptance,  and  cast  upon 
the  purchaser  the  risk  of  litigation  and  the  em- 
barraasment  of  a  questionable  title. 

(March  2M889)u 

APPEAL  by  plaintifr,f rom  a  Jud^ent  of  the 
District  Court  of  Hennepin    County  in 
favor  of  defendants  in  an  action  to  compel  the 


NoTB.—  Specific  perfcfrmance:  when  teller  may  re- 
eovereonttderation. 

It  issufflcient  forthe  seller,  upon  acontraotmade 
in  good  faith,  if  he  is  able  to  make  the  stipulated 
title  at  the  time  when,  by  the  terms' of  his  agree- 
ment or  by  the  equities  of  the  particular  cose,  he  is 
required  to  make  the  conveyance,  in  order  to  enti- 
tle himself  to  the  consideration.  Baldwin  v.  Salter, 
8  Paige,  473;  Dread  v.  Jordan,  104  Mass.  416;  Boehm 
V.  Wood,  1  Jac.  &  W.  419;  Wynn  v.  Morgan,  7  Ves. 
Jr.  SQ8;  Hoggart  v.  Scott,  1  Buss.  &  M  296;  Salisbury 
V.  Batcher,  2  Younge  ft  C  Ch.  64;  Richmond  v. 
Gray,  8  AUen,  26;  Barnard  v.  Lee,  97  Mass.  92:  Sey- 
mour V.  Delancy,  8  Cow.  446;  Hepburn  v.  Ounlop, 
14 U. 6.  1  Wheat.  179 (4 L.  ed.  66);  Story.Bq.  II 776, 
777. 

Where  the  contract  was  still  in  negrotiatlon  and 
expedients  were  discussed  and  considered,  the 
case  being  otherwise  free  from  difficulty,  an  action 
may  be  maintained.   Walton  v.  Meeks,  41  Hun,  816. 

It  is  said,  the  power  of  this  court  to  compel  a 
specific  performance  is  to  be  exercised  with  sound 
discretion,  and  not  as  a  matter  of  course.  See  Hill 
V.  Bessegieu,  17  Barb.  166;  Be  Ellison,  5  Johns.  Ch. 
261. 

The  rights  of  the  parties  to  the  contract  to  main- 
tain an  action  for  a  specific  performance  of  the 
oontraot  are  mntuaL   Losee  v.  Morey,  67  Barb.  666. 

Demand, 

The  objection  that  a  suit  is  brought  without  a 
technical  demand  is  not  available  to  bar  an  action 
in  equity,  if  the  plalntilf  has  otherwise  a  good  cause 
of  action.   Bruce  v.  TUson,  S5  N.  Y.  208^ 

Ct0^er  to  jMtform  must  be  pteadeO, 

A  party  filing  a  bill  for  a  specific  performance 
upon  an  offer  of  performance  on  his  part,  and  a 
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demand  from  the  other  party.must  make  the  proper 
offer  in  his  complaint;  and  if  he  is  able  to  perform 
at  the  time  of  the  final  Judgment,  he  is  entitled  to 
his  relief,  although  he  may  not  have  been  in  a  situ- 
ation to  perform  at  the  time  he  brought  his  suit. 
Bruce  v.  TOson,  26  N.  Y.  196;  Stevenson  v.  Maxwell, 
2  N.  Y.  408;  Baldwin  v.  Salter,  8  Paige,  47a 

Vendee  not  compelled  to  take  doubtfui  tUls, 

A  suit  for  purchase  money  is  in  the  nature  of  a 
bill  for  specific  performance,  and  if  the  title  is 
doubtful  plaintiff  cannot  recover.  Murray  v.  Bills, 
8  Cent  Bep.  160, 112  Pa.  48S. 

A  vendee  will  not  be  compelled  to  take  a  doubtful 
title.  Black  v.  Aman  (D.  C)  10  Cent.  Bep.  156;  Meth- 
odist Epis.  Church  Home  v.  Thompson,  10  Cent 
Bep.  608, 106  N.  T.  618;  Vought  v.  Williams,  40  Hun, 
688. 

Courts  have  sometimes  decreed  that  the  purchas- 
er should  take  title  when  its  defects  [wm  cured 
before  the  final  hearing,  although  existing  at  the 
commencement  of  the  action;  but  have  never  gone 
BO  far  as  to  hold  the  action  opened  and  undeter- 
mined to  enable  the  seller  to  bring  a  suit  against 
other  parties,  and  try  the  experiment  of  an  effort 
to  secure  a  good  title  at  some  uncertain  date  in  the 
future.  People  v.  Stock  Brokers  Bldg  Co.  02  N.  Y. 
105:  Grady  v.  Ward,  20  Barb.  643. 

When  the  vendor  Is  unable  to  make  a  good  title 
he  cannot  obtain  a  decree  for  a  specific  perform- 
ance.  Morgan  v.  Morgan,  15  IT.  S.  2  Wheat  200  (4 
L.  ed.  242);  Watts  v.  Waddle,  81 U.  a  6  Pet  8:j9(8  L. 
ed.  4S7). 

Where  vendee  must  resort  to  a  court  of  equity  to 
establish  his  title,  the  court  will  not  compel  him  to 
perform  his  contract  Bank  of  Columbia  v.  Hag- 
ner,  26  U.  S.  1  Pet  466  (7  L.  ed.  219);  Hepburn  v. 
Auld,  9  U.  S.  6Cranch,  262  (8  L.  ed.  96). 

Nor  wiU  a  court  compel  a  person  to  take  lands 


See  also  7  L.  R.  A.  87. 
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Bpecillc  peilonnance  of  a  contract  for  the  piir- 
cbase  of  land.    Affrmed. 

The  facts  fully  appear  in  the  opinioD. 

Me8tr9.  Charles  S.  Jelley  and  Engfene 
G.  Hay*  for  appellant: 

Where  a  firm  contracts  for  the  purchase  of 
real  estate,  and  the  contract  \b  in  the  scope  of 
the  partnership  business,  or  in  its  makine  all 
of  the  members  of  the  firm  united,  the  indlyid- 
ual  members  of  the  firm  will  be  held. 

LeRay  v.  Johnson,  27  TJ.  8.  2  Pet.  198  (7  L. 
ed.  891);  RoehesUr  v.  Trotter,  1  A.  K  Marsh. 
(Ky.)  54. 

It  was  not  necessary  for  the  plaintiff  to  have 
title  or  color  of  title  to  the  land  at  the  time  he 
contracted  to  sell  it  to  the  defendants;  it  is  suf- 
ficient if  he  had  a  good  and  marketable  title  In 
fee  simple  to  the  land  at  the  time  he  was  to 
perform  the  contract. 

Dre^el  v.  Jordan,  104  Mass.  407. 

If  an  executor  is  authorized  by  the  will  to 
sell  real  estate  he  needs  no  further  license,  but 
can  sell  only  according  to  the  power  given  by 
the  will. 

George,  Probate  Law,  g  540.  See  Tracy  y. 
Murray,  49  Mich.  -85. 

In  all  cases  where  a  power  to  sell  real  estate 
exists  in  the  will,  it  diould  receive  a  liberal 
construction,  in  order  to  effect  the  true  pur- 
pose and  intents  of  the  will. 

8  Redfleld,  Wills,  |  18,  p.  187. 

Even  if  the  necessity  did  not  exist  and  the 
executors  sold  it  honestl3%  believing,  in  the  ex- 
erdse  of  their  best  judgment,  tiiat  it  did  exist, 
the  title  would  still  be  good. 

Jennings  v.  Teague,  14  8.  C.  229;  Oheever  v. 
Converse,  85  Minn.  179. 


Upon  the  general  doctrine  of  power  to  sell,  in 
the  will,  see^ 

Stephens  ▼.  MUnar,  24  N.  J.  Eq.  868;  Dabney 
V.  Manning  8  Ohio,  824;  Wesson  y.  Ward,  4 
Redf.  415;  GuUejrr,  Prather/l  Bush,  167;  Al- 
lison V.  Kurtz,  2  Watts,  185;  Johnson  v.  Bowden^ 
87  Tex.  621. 

The  will  gave  the  executors  the  fuU  power  to 
sell  the  land.  The  plaintiff  purchased  in  good 
faith,  hence  his  title  is  perfect;  there  is  not  a 
reasonable  doubt  of  it. 

8ee  Perry,  Tr.  §  224,  p.  197;  Pomeroy,  8pea 
Perf.  §  204;  Coles  v.  Trecothick,  9  Ves.  Jr.  246. 

It  is  as  much  a  matter  of  course  for  courts  of 
equity  to  decree  a  specific  performance  of  a 
contract  for  the  conveyance  of  real  estate  which 
is  in  its  nature  unobjectionable,  as  it  is  for  courts 
of  law  to  give  damages  for  its  breach. 

SoTis  of  Temperance  v.  Brown,  9  Minn.  157; 
Story,  Eq.  Jur.  §§  715, 751. 

mr,  Jnlins  £.  Miner,  for  respondents: 

A  bond  for  a  deed,  upon  condition  of  a  com- 
pliance with  its  terms  in  future,  does  not  con- 
stitute color  of  title  because  it  does  not  in  terms 
purport  to  convey  the  title.* 

Rigor  y.  Frye,  62  111.508,  509;  McCkieeny. 
Ivey,  86  Ala.  808;  Stamper  v.  QriMn,  20  Qa.  822; 
Bdl  V.  CoaU,  56  Miss.  776;  Sedgwick  &  W. 
Trial  of  Title,  §  781. 

The  remedy  of  specific  performance  is  mut- 
ual and  reciprocal.  And  this  remedy  will  not 
be  applied  against  the  respondents  In  favor  of 
the  appellant,  when  it  could  not  be  applied 
against  the  appellant  in  favor  of  the  respond- 
ents. 

Hurley  v.  Brown,  88  Mass.  547.  See  also 
Watemian,  Spec.  Perf.  §409,  and  cases  cited. 


wbe*^  he  may  be  subjected  to  the  inoonvenienoe  at- 
tend] J  njr  the  estabiishmeot  of  a  deed  of  part  of  the 
lanri  which  Is  not  recorded.  Hepburn  v.  Auld, 
tpiiv^a 

The  law  requires  that  a  title  reasonably  free  from 
doubt  shall  be  conveyed;  but  a  mere  poasibility  that 
the  title  will  prove  defective  is  not  sufficient  to  war- 
rant a  refusal  to  accept  it.  Walton  v.  Meeks,  41 
Hun,  816;  Webb  v.  Chisolm,  U  S.  C.  487;  Second  Uni- 
versalist  Society  v.  Du«an,  8  Cent.  Rep.  875, 65  Md. 
460. 

A  bare  possibility  that  the  title  may  be  affected  by 
existing  causes  which  may  subsequently  be  devel- 
oped is  not  sufficient  ground  for  decUningr  to  com- 
pel specific  performance.  Moser  y.  Cochrane,  0 
Cent.  Rep.  427, 107  N.  Y.  85. 

The  possibility  of  some  <daimant  subsequently  ap- 
poarinflT  and  askingr  the  court  to  overrule  a  w^ 
settled  rule  of  law  is  not  such  a  defect  of  title  as  to 
deprive  the  grantor  of  the  right  to  specific  per- 
formance. Dow  V.  Whitney,  6  New  Bng.  Rep. 
ero,  147  Mass.  1. 

Mere  assertion  by  a  grantor  of  a  vendor,  made  six 
years  before,  that  the  deed  from  him  was  obtained 
by  fraud  and  that  he  should  dispute  its  validity, 
does  not  render  vendor^s  title  so  doubtful  as  to  re- 
lieve his  vendee  from  the  contract  of  purchase. 
First  African  M.  B.  Church  v.  Brown,  6  New  Bng. 
Rep.  60B3, 147  Mass.  208. 

Where  the  vendor  can  give  a  title  by  adverse 
posEession,  so  clear  that  the  court  should  direct  the 
Jury  to  find  such  title,  a  specific  performance  will 
be  compelled.    Abrams  v.  Rhoner,  44  Hun,  607. 

A  purchaser  will  not  be  bound  to  aocept  a  tiUe  by 
adverse  possession  which  depends  upon  a  long  and 
difficult  investigation  of  facts.  Chesman  y.  Cum- 
mings,  2  New  Eng.  Rep.  858, 142  Mass.  65. 

A  vendee  cannot  resist,  upon  the  ground  that  a 
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strip  was  omitted  from  the  description,  when  for 
thirty-eight  years  no  person  except  the  purchaser 
has  made  claim  thereto.  In  such  case,  that  it  was 
intended  to  be  included  in  the  deed  will  be  pre- 
sumed.  N.  r.  Steam  Co.  v.  Stem,  46  Hun,  2ia 

Sujftcient  to  tncAe  title  at  time  of  decree* 

Where  the  purchaser  refuses  to  go  on  with  his  con- 
tract, the  law  permits  the  seller  to  file  bis  bill  with- 
out a  tender  on  his  part;  which  being  so,  it  f  oUows 
that  all  he  need  do  is  to  allege  himself  ready  and 
willing;  and  if  he  can  make  title  according  to  the  re- 
quirements of  the  contract  at  the  thne  of  the  de- 
cree, the  court  will  aid  him.  Oakey  v.  Cook,  5  Cent. 
Rep.  45,  41 N.  J.  Eq.  864;  Watts  v.  Waddle,  81  U.  8. 6 
Pet.  880, 886, 800.  402  (8  L.  ed.  487);  Hepburn  v.  Bun- 
lop,  14  U.  8. 1  Wheat.  170  (4  L.  ed.  65);  Hepburn  v. 
Auld,  0  U.  S.  5  Cranch,  26S  (8  L.  ed.  06);  Langf  ord  v. 
Pitt,  2  P.  Wms.  680;  Mortlock  v.  Duller,  10  Yes.  Jr. 
202,  816;  Coffin  y.  Cooper,  14  Yes.  Jr.  205;  Seymour 
y.  Delancy,  8  Cow.  446,  510;  Pierce  v.  Nichols,  1 
Paige,  244;  Baldwin  y.  Salter,  8  Paige,  478;  Jenkins 
y.  Ilahey,  78  N.  Y.  855;  Stevenson  v.  Maxwell,  8  N. 
Y.408. 

If  any  injury  has  resulted,  it  will  be  compensated 
by  charging  the  complainant  with  interest.  Luok- 
ett  y.  Williamson,  87  Mo.  805;  Olute  v.  Robison,  8 
Johns.  505;  Brown  y.  Haff,  5  Paige,  235;  Ylele  v. 
Troy  ftB.  R.  Co.  20  N.  Y.  184;  Hepburn  v.  Ounlop, 
supra. 

JDOigenoe  required  of  purchaser. 

The  purchaser  ought  not  to  be  allowed  to  let  the 
time  for  performance  go  by,  to  enter  into  posses* 
sion  and  hold  for  months  and  years,  and  when  fin- 
ally sued  for  the  purchase  pnoe  to  aver  ignorance 
of  the  state  of  the  title.  Cleveland  v.  Burrill,  85 
Barb.  587. 


1889. 


TOWSSHSND   ▼.  OOODFELLOW. 


741 


Equity  will  not  decree  specific  performaDce 
of  a  contract  to  purchase  real  estate,  when  the 
decree  would  compd  the  defendant  to  accept  a 
doubtful  title.  The  purchaser  is  entitled  to  a 
marketable  title.  A  title  open  to  a  reasonable 
doubt  is  not  a  marketable  one.  In  such  ac- 
tions, unless  the  party  is  present  in  whom  the 
outstanding  right  is  vested,  the  court  will  not 
undertake  to  cure  infirmities  by  deciding  a  dis- 
puted question  of  fact  or  a  doubtful  question 
of  law,  but  will  refuse  to  decide  for  or  against 
the  Validity  of  the  title. 

Pyrke  v.  Waddingham,  10  Hare,  1:  BeU  v. 
IIol&/y,  L.  R.  16  Eg.  178;  &u>ayne  v.  Luon,  67 
Pa.  436;  Zhbbev.  Mreross,  24  N.  J.  Eq.  827; 
Oriffln  Y. Cunningham,  19  Gratt.  571 ;  Jeffries y. 
Jeffries,  117  Mass.  184;  Adams  v.  ValenUne,  88 
Fed.  Rep.  1. 

The  court  will  not  have  regard  to  its  own 
opinion  only,  but  will  take  into  account  what 
the  opinions  of  other  competent  persons  may 
be. 

Sugden,  Vendors,  foot  p.  887. 

The  burden  is  on  the  vendor  to  show  the  title 
to  be  free  from  reasonable  doubt,  and  that  the 
vendee  will  not  be  exposed  by  taking  it  to  liti- 
gation. 

Slurtewnt  v.  Jaques,  14  Allen,  523;  Bieh- 
mond  V.  Qray^  8  Allen,  25;  Gfiffin  v.  Cunning- 
ham, 19  Qratt  571.  See  also  2  Parsons,  Oont. 
chap.  11 ;  Bwayne  v.  Lyon,  67  Pa.  489;  Oamett 
V.  Jfacan,  2  Brock.  185,  244. 

Vanderborsfli,  J.,  delivered  the  opinion 
of  the  court: 

This  action  is  brought  to  enforce  the  specific 
performance  of  a  contract  for  the  sale  and  con- 
veyance of  real  estate.  The  defendants,  it 
appears,  were  partners  doiuff  business  under  the 
firm  name  of  R  S.  Goodfellow  &  Co.  The 
contract  was  made  between  the  plaintiff  as 
vendor,  and  the  defendants  as  vendees,  under 
the  name  of  "  R.  8.  Qoodfellow  &  Co."  It  is 
not  questioned  that  the  contract  was  executed 
by  the  consent  and  authority  of  both  defend- 
ants, who  appear  and  answer  in  this  action. 

1.  The  contract  was  not  invalid  because  so  exe- 
cuted. It  is  enforceable  in  equitv,  and  the  deed 
will  in  such  cases  be  decreed  to  oe  executed  to 
the  individual  partners  as  tenants  in  common, 
or  to  the  one  specially  named  who  will,  as  be- 
tween the  partners,  take  the  title  as  trustee. 
Beaman  v.  Whitney,  20  Maine,  420;  Chicago 
Lumber  Co.  ▼.  Ashworth,  26  Eim.  212;  OiUe  v. 
Hunt,  85  Minn.  860,  861;  KeUoggy.  Olson,  84 
Minn.  105. 

2.  At  the  date  of  the  contract,  October  11, 
1887,  the  plaintiff  had  not  acquired  title  to  the 
laud,  but  was  a  subpurchaser,  holding  a  con- 
iract  for  the  sale  and  conveyance  thereof,  dated 
October  7,  1887,  executed  bv  one  Cora  T. 
Mesick,  wlio  was  the  vendee  in  an  executory 
contract  for  the  sale  of  the  same  land,  executed 
by  the  executors  of  John  Copley,  deceased,  un- 
der and  in  pursuance  of  a  power  in  the  will  of 
the  latter,  which  contract  was  dated  April  9, 
1887.  The  testator,  John  Copley,  died  seised 
of  the  land  so  contracted  to  be  conveyed. 

The  contract  in  question  here  contains  this 
sUpuhition:  "  If  the  title  to  said  premises  is 
not  good,  and  cannot  be  made  good  within 
sixty  days  from  date  thereof,  this  agreement 
shnll  be  void.    But  if  the  title  to  said  premises 
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is  now  good,  or  is  made  good  in  my  name  with- 
in sixty  days,  and  said  purchaser  refuses  to  ac- 
cept the  same,  said  $1  shall  be  forfeited.  But 
said  forfeiture  shall  in  no  way  affect  the  rights 
of  either  |)arty  to  enforce  the  specific  perform* 
ance  of  this  contract." 

Within  sixty  days  from  the  date  of  the  con- 
tract the  executors  of  Copley,  at  the  request  of 
Cora  Mesick,  and  in  fulfillment  of  her  contract 
with  plaintiff,  executed  and  delivered  to  plaint- 
iff, in  due  form,  a  deed  with  warranty  and  full 
covenants  of  the  premises,  purporting  to  con- 
vey the  same  to  him;  and  thereupon  the  plaint- 
iff, on  the  10th  day  of  December,  1887,  duly 
executed  and  tendered  his  deed  of  the  premises 
to  defendants,  in  fulfillment  of  the  contract; 
but  they  refused  to  receive  the  same,  or  to  ful- 
fill on  their  part. 

The  defendants  contend  that  the  court  ought 
not  to  enforce  the  contract  in  favor  of  the 
plaintiff  vendor,  because  it  appears  that  at  the 
time  the  contract  was  made  he  had  no  title  to 
the  premises,  and  that  equity  will  not  actively 
interfere  to  aid  a  party  who  makes  a  contract 
to  sell  lands  of  which  he  is  not  tiie  owner. 

The  rule  as  insisted  on  by  the  defendants  is 
only  applicable  where  a  party  has  no  interest 
in  the  lands  which  he  agrees  to  convey,  but 
volunteers  to  enter  into  a  contract  as  a  mere 
venture.  Buch  a  transaction  will  not  be  sanc- 
tioned by  a  court  of  equity,  because  it  is  a 
mere  speculation;  and  one  who  speculates  up- 
on that  of  which  he  has  no  control  or  the 
means  of  acquiring  it  is  not  a  horui  fde  con- 
tractor. ^ 

But  t£e  funeral  rule  is  that  where  a  contract 
is  entered  mto  in  good  faith,  it  is  not  necessary 
that  the  vendor  be  actually  in  the  situation  to 
perform  it  at  the  time  it  is  entered  into,  pro- 
vided he  be  able  at  the  proper  time  to  place 
himself  in  that  situation.  Imperfections  m  the 
title  when  the  contract  is  made  will  form  no 
ground  of  objection  thereto,  if  removed  before 
the  time  of  completing  the  purchase.  1  Chitty, 
Cont  11th  ed.  481;  WiUard,  Eo.  Jur.  290;  /fe- 
termed  Dutch  Church  v.  Motl,  7  Paige,  77;  Jen- 
kins V.  Fahey,  73  N.  Y.  855;  Langford  v.  Pitt, 
2  P. Wms.  629;  Dresd  v.  Jordan,  104  Mass.  416; 
Mossy.  Hanson,  17  Pa.  879. 

And  one  who  has  an  equitable  estate  merely 
under  an  executoiy  agreement  may  offer  the 
premises  for  sale  without  waiting  until  he  has 
obtained  a  deed.  Tieman  v.  BoUind,  16  Pa.  429. 

But  it  is  further  suggested  that  in  this  case 
plaintiff  was  at  the  time  a  mere  subpurchaser, 
having  himself  no  contract  with  the  executors, 
and  both  contracts  remained  wholly  executory. 
Not  being  a  party  to  the  first  contract,  he  is 
not  bound  by  its  terms,  and  could  not  compel 
the  parties  thereto  to  JfulfiU  the  same  as  be- 
tween themselves;  nor  would  the  fact  that 
they  neglected  to  do  so  give  him  a  right  of 
action  by  virtue  thereof.  McCarthy  v.  Couch, 
87  Minn.  124. 

But  he  necessarily  purchased  the  equitable 
title  of  the  first  vendee  subject  to  that  con- 
tract, although,  as  between  him  and  the  latter, 
he  did  not  assume  its  obligations ;  and  having 

Purchased  the  entire  interest  of  the  first  ven- 
ee,  equity  will  interfere  to  protect  his  inter- 
est and  enforce  a  deed  to  him  from  the  ven- 
dor holding  the  legal  title,  upon  a  proper  show- 
ing and  tender  of  performance  of  the  conditions 
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•ubject  to  which  It  is  so  held,  if  the  appUcatioii 
Is  seaflonably  made. 

When  a  contract  is  made  for  the  sale  of  an 
estate  in  land,  the  purchaser  is  treated  in 
equity  as  the  owner,  and  as  trustee  of  the  pur- 
chase money  for  the  vendor,  and  the  latter  is 
considered  {he  trustee  of  legal  title  for  the  pur- 
chaser. He  is  not,  however,  completely  or 
unconditionally  so  until  the  money  is  paid. 
Unless  oliierwise  agreed,  he  holds  both  the 
possession  and  title  until  the  money  is  paid  or 
other  conditions  of  the  contract  are  fulfilled  ; 
so  that  a  subpurchaser  who  has  bought  the 
equitable  interests,  although  treated  as  equi- 
table owner,  takes  his  equitable  title,  not  only 
subject  to  the  conditions  of  his  own  contract, 
but  also  to  those  of  the  first  contract ;  and  if 
the  latter  are  not  complied  with  by  his  vendor, 
he  can  only  enforce  a  deed  by  showing  or 
tendering  performance,  and  thereupon  seek  an 
adjustment  of  the  equities  between  the  parties, 
who  must  all  be  joined. 

The  rule  is  stated  in  McOreight  v.  Fnter,  L. 
R.  5  Ch.  App.  612,  as  follows :  "The  duty  im- 
posed upon  those  who  wish  to  intervene  in 
such  cases  is  to  take  their  own  steps,  to  file 
their  own  bill,  and  to  claim  the  benefit  cf  the 
contract  in  such  a  way  that  the  court  may 
have  the  opportunity  of  dealing  with  the  rights 
of  the  parties  interested  in  it,  and  ma^  deter- 
mine their  position  accordingly."  Bispham, 
£q.  g  805. 

So  that  it  may  be  stated  generally  that  sub- 
ject to  the  conditions  sugffested^  if  specific 
performance  will  be  decreed  between  the  im- 
mediate parties  to  an  agreement  for  the  sale  of 
lands,  it  will  also  be  decreed  between  the  parties 
claiming  under  them  as  purchasers  of  the  legal 
or  equitable  title;  that  is  to  say,  against  the 
grantee  of  the  vendor,  and  in  favor  of  the  sub- 
purchaser, unless  other  controlling  equities  are 
Interposed.  2  Story,  Eq.  Jur.  %  789 ;  Taylor, 
£q.  Jur.  §  692 ;  Hay$  v.  HdU,  4  Port  (Ak.) 
886  ;  AUUon  v.  SMUirw,  27  Tex.  460. 

The  plaintiff  had  sufficient  interest  in  the  sub- 
ject matter  to  entitle  him  to  make  his  contract 
with  d^endant ;  and  if  made^na./l(25,  and  the 
title  was  seasonably  perfected  so  as  to  enable 
him  to  comply  with  the  terms  of  the  agree- 
ment, the  action  should  not  be  defeated  solely 
on  account  of  the  state  of  the  title  when  the 
contract  was  made.  Besides,  by  the  terms  of 
the  contract,  which  was  evidently  entered  into 
in  view  of  the  fact  that  the  deed  had  not  vet 
been  obtained,  it  was  sufficient  that  "the  title 
should  be  made  good  in  his  name  within  sixty 
days." 

8.  This  brings  us  to  the  consideration  of  the 
last  and  most  material  question  in  the  case, 
and  that  is  whether  upon  the  record  it  appears 
that  the  plaintiff  is  shown  to  have  acquired  a 
good  and  marketable  title  to  the  land  in  con- 
troversy. 

Ordinarily  a  more  satisfactory  determination 
of  a  question  of  this  kind  can  be  had  upon  the 
evidence  after  a  full  hearing,  and  we  think  it 
would  have  been  the  better  way  in  this  case. 
But  the  parties  have  rested  the  question  upon 
the  adnussion  of  certain  facts  appearing  upon 
the  face  of  the  pl^uiings,  which  it  is  claimed 
are  decisive  of  Uie  question;  and  it  was  ac- 
cordingly determhied  by  the  trial  court  upon 
defendants'  motion  for  judgment  upon  the 
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pleadhigs.  The  parchaser  is  entitled  to  a  mar- 
ketable title— one  dearly  shown  to  be  good.  It 
must  therefore  be  free  from  reasonable  doubt. 
If  it  rests  entirely  upon  record  evidence,  and 
the  muniments  of  title  are  preserved  and  ac- 
cessible, it  will  be  a  question  for  the  court  to 
determine  upon  their  inspection— a  question  of 
legal  construction.  If  it  is  to  be  established  by 
proof  of  matters  of  fact  not  of  record,  the  case 
must  be  made  very  dear  by  the  vendor,  to  war- 
rant the  court  in  ordering  specific  performapce. 
Thus  a  title  depending  upon  the  bar  of  the 
Statute  of  Limitations  may  be  a  marketable 
title,  provided  that  it  dearly  appear  that  the 
entry  of  the  real  owner  is  barred.  Pratt  v. 
Eby,  67  Pa.  896. 

fiut  where  the  title  depends  ni>on  matters  of 
fact,  such  as  are  not  capable  of  satisfactory 
proof,  or  where  the  fact  is  capable  of  that 
proof,  yet  is  not  so  proved,  the  purchaser  can- 
not be  compelled  to  take  it  Shriwr  y.  Shri- 
wr,  86  N.  y .  686. 

It  is  not  necessary  that  the  title  be  shown  to 
be  bad;  nor  is  it  enough,  even,  that  the  court 
may  on  the  whole  consider  it  good,  if  there  be 
doubt  or  uncertainty  about  it  sufficient  to  form 
the  basis  of  litigation ;  for  if  there  be  a  doubt 
it  cannot  be  thrown  upon  the  purchaser  to 
contest  that  doubt  Bede  v.  Oakee,  4  De  G. 
J.  &  S.  606. 

As  expressed  by  the  Ghancdlor  of  New  Jer- 
sey in  Vreeland  v.  EtameU,  28  N.  J.  £q.  488: 

"A  court  of  equity  will  not  compd  a  pur- 
chaser to  take  a  doubtful  title.  If  there  is  such 
an  uncertain^  about  the  title  as  to  affect  its 
marketable  value,  even  though  a  court  might 
consider  it  good,  still  the  contract  may  not  be 
specifically  enforced.  But  there  must  be  some 
debatable  grounds  on  which  the  doubt  can  be 
justified." 

It  is  not  enoueh  that  it  be  a  doubt  "banning 
in  suspicion  ana  ending  in  suspidon." 

We  are  asked  to  reverse  the  decision  of  the 
trial  court  holding  the  plaintiff's  title  doubt- 
ful and  unmarketable.  Upon  this  matter  the 
record  discloses  the  following  facts : 

One  John  Clopley  died  testate,  and  seised  of 
the  land  in  controversy,  December  16,  1884. 
By  his  will  he  bequeathed  and  devised  all  his 
estate,  real  and  personal  as  follows :  An  un- 
divided one  half  of  all  his  property,  real  and 
personal,  to  Michael  Copley ;  an  undivided  one 
lourth  of  all  his  property,  real  and  personal,  to 
Mary  Donohue:  an  tmdivided  one  fourth  to 
the  lawful  children  of  William  Copley,  the 
same  to  be  held  by  them  until  they  become 
a  lawful  age.  The  will  further  directs  that 
trustees  for  the  children  of  William  Copley, 
deceased,  be  appointed,  which,  however,  has 
never  been  done.  Michael  Copley  and  Jere- 
miah Donohue,  named  as  executors,  were  duly 
appointed  and  qualified  as  such  March  12. 
18!'6.  The  will  also  contained  a  provision 
authorizing  the  executors  to  sell  real  estate  of 
the  testator,  as  follows : 

"And  they  may  sell  or  mortgage  any  of  my 
real  estate  at  any  time  it  may  become  necessary 
to  do  so,  to  pay  any  expenses  or  bequests  here- 
in provided  for,  or  for  tne  purpose  of  saving  or 
improving  any  other  portion  of  my  said  prop- 
erty while  tiie  same  is  undistributed." 

This  power  was  vested  in  the  executors  under 
the  wUI,  and  the  intervention  or  consent  of  the 
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probate  court  was  not  necessary  to  its  exercise 
by  them.  It  is  not  an  absolute  or  uncondi- 
tional power  to  sell.  It  can  only  be  exercised 
for  the  purposes  expressly  named.  If  the  con- 
ditions existed  calling  for  the  exercise  of  the 
power,  then  undoubtedly  the  executors  might 
exercise  a  reasonable  discretion  as  to  the  mode 
and  chrcumstances  of  its  exercise,  thoufth  they 
would  be  required  to  act  with  eood  faith  and 
reasonable  prudence  in  the  fulnUment  of  the 
trust     Oriffen  v.  Fbrd,  1  Bosw.  150. 

But  whether  or  not  the  conditions  named 
exist  under  which  they  may  exercise  the  power 
must  be  a  question  of  fact,  and  not  of  niscre- 
tion.  No  estate  in  the  lands  was  granted  to 
the  executors,  in  trust  or  otherwise,  but  a 
naked  power  of  sale  only.  They  have  no 
general  power  to  convert  real  into  personal 
property  ;  and  hence,  if  the  necessity  for  mak- 
ing any  sale  arose,  they  would  not  be  au- 
thorized to  sell  proper^  of  an  amount  and 
value  grossly  in  excess  of  that  necessary  to  be 
sold  to  realize  the  sum  needed.  2  Peny, 
Trusts,  g  784;  Minot  v.  Pretcatt,  14  Mass.  495  ; 
Jaekaon  v.  Ander$on,  4  Wend.  474 ;  Bo9eboom 
V.  Mather,  2  Denio,  61 ;  Oristoold  v.  Perry,  7 
Lans.  108  ;  BendUsham  v.  Mefix,  14  Sim.  257. 

Counsel  for  plaintiif  concedes  that  the  con- 
ditions named  must  in  fact  have  existed  in 
order  to  authorize  a  sale  by  the  executors  ;  but 
he  claims  that  this  appears  from  the  evidence 
spread  upon  the  recora,  which  the  plaintiff  al- 
leges to  be  true,  being  an  extract  from  the  veri- 
fied report  of  the  executors  filed  in  the  probate 
court,  September  80, 1887,  in  which  it  is  stated 
(the  items  being  set  forth)  that  there  is  a  bal- 
ance to  be  provided  for  and  vequired  to  meet 
estimated  expenses  and  charges,  and  for  the  re- 
demption of  land  to  the  amount  of  $904.98. 


Whether  this  account  was  ever  allowed  or 
approved  does  not  appear.  But  it  seems  that 
long  prior  to  the  date  of  this  report— that  is  to 
say,  on  the  9th  day  of  April,  1887 — ^the  execu- 
tors had  entered  into  a  written  contract  for  the 
sale  of  the  land  in  question  to  Mesick  at  the 
price  of  $6,000;  and  on  the  7th  day  of  October, 
1887,  Mesick  contracted  to  sell  the  same  land 
to  the  plaintiff  at  the  price  of  $7,600;  and  on 
October  11  following  the  plaintiff  entered  in- 
to the  contract  in  question  to  sell  the  premises 
for  $21,800.«  The  contract  with  Mesick  re- 
mained wholly  executory  till  December  2, 1887, 
when,  at  her  request,  the  executors  conveyed 
directly  to  the  plaintiff,  and  the  plaintiff  there- 
upon executed  to  them  a  purchase  money  mort- 
gage for  $5,000,  and  to  Mesick  a  mortgi^  for 

Under  these  circumstances,  the  court  was 
clearly  right  in  holding  the  title  unmarketable. 
It  cannot  oe  said  that  there  is  no  question  or 
doubt  about  the  title  tendered  by  the  plaintiff, 
and  the  marketable  value  of  the  land  will 
naturally  be  affected  by  the  doubt  and  uncer- 
tainty resting  upon  the  title.  It  certainly  is  not 
entirely  clear  that  the  executors  were  warranted 
in  making  the  executory  contract  of  sale  to 
Mesick  when  they  did,  or  in  executing  the  deed 
as  they  did,  or  in  selling  for  the  price  they  did, 
or  in  selline  so  large  a  tract  The  devisees,  in- 
cluding in&nt  hein,  are  not  parties,  and  would 
not  be  bound  by  the  Judgment  of  the  court  in 
this  case.  A  purchaser  mifht,  we  think,  well 
hesitate  to  accept  such  a  tiUe,  and  a  court  of 
equity  will  not  compel  its  acceptance,  and  cast 
upon  him  the  risk  of  litigation  and  the  embar- 
rassment of  a  questionable  tiller 

Order  c^rmecL 
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that  one  about  to  croMi  »  rmll- 


road  track  must  look  as  well  as  listen  must  bo 
observed,  although  his  view  of  the  track  and  a 
comln^r  train  has  been  temporarily  obstructed  by 
a  train  that  has  Just  passed. 
2.  A  person  is  milty  of  eontributory  neff- 
liMnoe  which  will  prevent  his  reooverlns  xor 
injuries  received  by  reason  of  collision  with  a  rail- 
road train,  if  while  driving  a   team  not  afraid 


Vcrm.—Omcuarrent  duttee  of  traveler  and  raUroad 
company  at  road  erowCnos. 

Both  railroads  and  travelers  upon  interseotinff 
highways  are  charged  with  the  mutual  duty  of 
keeping  a  careful  lookout  for  danger;  and  both 
must  use  the  degree  of  diligence  a  prudent  man 
would  exercise  under  the  droumstances.  Conti- 
nental Improvement  Go.  v.  Btead,  96  IT.  8.  ISl  (24 
L.ed.«QB). 

Where  one  has  observed  ordinary  care  for  his 
personal  safety,  even  if  sUghtly  negligent,  he  has 
observed  all  the  care  the  law  requires;  and  if  in- 
jured by  the  negligence  of  another,  the  law  charges 
that  other  with  responsibility.  Oalumet  Iron  ftS. 
Co.  V.  Martfai,2  West.  Hep.  60, 115 BL  858. 

Although  plaintiff  may  have  been  guilty  of  con- 
tributory negligence  in  crossing  the  track,  yet  de- 
fendant is  liable  if  tt  could  have  prevented  the 
casualty  by  the  exercise  of  due  care.  Duffy  v. 
Mo.  Fac.  B.  Co.  S  West  Bep.  106, 19  Ho.  App. 
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Duty  of  traveler  at  raOroad  eroeeing, 

A  person  crossing  a  track  by  a  highway  is  bound 
to  make  efforts  to  see  the  train,  but  is  not  bound, 
as  matter  of  law,  to  see  it.  Greany  v.  Long  Island 
B.  Co.  S  Cent.  Bep.  462, 101 N.  Y.  419. 

A  person  attempting  to  cross  a  railroad  track  is 
not  bound,  at  the  instant  of  stepping  on  it,  to  look 
to  ascertain  if  the  train  is  approaching.  Chicago 
ft  &  L  B.  Co.  V.  Hedges,  8  West.  Bep.  808, 106  Ind. 
886. 

Where  a  person  approaching  a  railroad  crossing 
with  which  he  was  familiar  could  have  seen  a  com- 
ing train,  within  a  distance  of  seventy  rods  of  the 
crossing,  from  any  point  within  600  feet  from  the 
crossing,  and  was  struck  by  the  train  at  the  cross- 
ing, and  Injured,  he  was  guilty  of  contributory 
negligence,  even  though  the  train  was  not  a  regu- 
lar one,  and  was  running  at  a  high  rate  of  speed, 
and  did  not  stop  at  a  depot  seventy  rods  from  the 
crossing  in  the  direction  from  which  the  train  came. 


See  also  5  L.  R.  A.  544;  11  L.  R.  A.  674;  12  L.  R.  A.  830;  32  L.  R.  A.  149. 


744 


JiAflBAOHUfiBTn  SUFRBMB  JUDICIAL  COUBT. 


1Ut» 


of  the  can  be  stops  near  the  oroaslng  of  a  loil- 
road  having  several  tracks,  at  a  point  where 
biB  view  in  one  direction  is  obstructed  by  a  bam, 
to  permit  a  train  from  the  opposite  direction  to 
pass  the  crossing  on  the  track  nearest  him,  and 
then  immediately  starts  to  cross  without  waiting 
for  the  train  to  proceed  far  enough  to  permit 
him  to  see  if  there  isa  train  on  any  other  track, 
and  is  struck  by  a  train  from  the  direction  in 
which  his  view  was  obscured,  where  a  delay  of 
a  minute  or  two  would  have  made  the  track  visi- 
ble beyond  tne  corner  of  the  bam  for  a  long  dis- 
tance. 

(May  9, 1889.) 

ON  defendaot's  exceptioDs  to  the  Superior 
Ck)urt  of  Suffolk  County.    Sustained. 

This,  was  an  action  to  recover  dama^  for 
injuries,  received  by  plaintiff  while  driving  his 
team  on  the  highway  at  a  crossing  on  defend- 
ant's railroad,  by  reason  of  a  collision  with  a 
passenger  train. 

At  the  close  of  the  testimony  defendant  asked 
the  presiding  Judge  to  rule  that  upon  the  whole 
evidence  the  juiy  were  not  authorized  to  find  a 
verdict  for  the  plaintiff,  and  that  there  was  no 
evidence  that  plaintiff  was  in  the  exercise  of 
due  and  ordinary  care.  The  presiding  Judge 
refused  to  give  both  these  instnictions  and 
submitted  the  case  to  the  jurv.  A  verdict  was 
returned  for  plaintiff  and  defendant  alleged 
exceptions. 

Mr.  GeorM  A.  Torres  for  defendant 

Mestri,  F.  S.  Hesseltino  and  T.  Corley 
for  plaintiff. 

KnowUont  J,,  delivered  the  opinion  of  the 
court: 

The  only  important  question  in  this  case  is 
whether  there  was  any  evidence  that  the  plaint- 
iff at  the  time  of  the  accident  was  in  the  exer- 
cise of  ordinary  care. 

Certain  facts  are  undisputed.  The  plaintiff 
was  on  the  south  side  of  the  railroad  driving  a 
four  horse  team  northward,  ^ing  for  a  load  of 
sand.  There  were  on  the  railroad  at  the  cross- 
ins  of  the  highway  two  main  tracks,  and  two 
side  tracks,  one  north  and  the  other  south  of 
the  main  tracks.    The  distance  between  adja- 


cent tracks  was  about  six  and  one  half  or  seven 
feet  On  the  south  side  of  the  railroad  and  on 
the  east  side  of  the  highway  was  a  ham  thirty 
feet  distant  from  Uie  nearest  side  track.  A  per- 
son driving  northward  on  the  highway,  as  soon 
as  he  had  passed  the  bam,  wouia  have  an  un- 
obstracted  view  alonff  the  defendant's  track  to- 
ward the  east,  for  a  distance  of  over  2,800  feet 
The  plaintiff  was  struck  by  the  engine  of  a  leg- 
ular  passenger  train  coming  from  the  east  on 
the  north  main  track.  The  accident  happened 
at  about  nine  o'clock  in  the  forenoon,  and  the 
plaintiff  had  known  for  some  years  that  a  pas- 
senger train  from  the  east  arrived  there  daily  at 
about  tibat  time.  He  was  also  familiar  with 
the  crossing,  and  knew  that  no  gate  nor  flag- 
man was  maintained  there. 

There  is  some  conflict  of  evidence  as  to  the 
other  facts;  but,  according  to  the  plaintiff's  ac- 
counts, upon  which  alone  he  relies,  a  freight 
train  had  backed  up  over  the  crossing  to  get 
some  cars  which  were  standing  on  the  southerly 
side  track,  and  the  plaintiff,  as  he  was  approach- 
ing the  track,  held  his  horses  back  a  little,  and 
Just  came  to  a  stop  as  the  train  was  passing 
over  the  crossing.  When  the  cars  got  by  the 
crossing  he  started  to  cross,  and  as  soon  as  he 
got  across  far  enough  to  enable  him  to  look 
past  the  freight  train  he  saw  the  engine  of  the 
passenger  train  right  upon  him. 

He  testifled  that,  when  he  stopped  his  team 
for  the  freight  train  to  pass  he  was  right  oppo- 
site the  bam;  that  when  he  started  his  team  tiic 
freight  train  *'wa8  goins  over  and  got  over  the 
crowing;"  that  he  could  not  say  whether  the 
rear  car  had  got  over,  "more  than  a  car's  length 
or  two  cars'  length;"  and  that  the  freight  train 
was  in  such  a  position  that  he  could  not  see 
the  northerly  main  track. 

As  a  general  rule  a  person  is  not  in  the  exer- 
cise of  aue  care  who  attempts  to  cross  a  rail- 
road track  without  taking  reasonable  precau- 
tion to  assure  himself  by  actual  observance  that 
there  is  no  danger  from  approaching  trains. 
It  has  been  held  in  many  cases  that  he  cannot 
properly  tmst  hia  sense  of  hearing  alone  but 
must  use  his  sight  as  well,  if  it  is  reasonabl/ 
practicable  so  to  do.    BtMerfidd  v.  WeHern  R, 


Bchofleld  v.  Chicago,  M.  &  St  P.  B.  Ck).  114  U.  &  816 
(29  L.  ed.  234). 

But  there  may  be  circumstances  which  excuse 
the  omiwion  to  take  the  usually  necessary  precau- 
tions of  looking  and  listening  when  crossing  a  rail- 
road.   Chicago  &  E.  I.  B.  Co.  v.  Hedge«i,  ntpra. 

A  fiiUure  to  look  or  listen  where  ono  could  have 
seen  or  heard  an  approaching  train  before  cross- 
ing a  railroad  track  is  such  negligence  as  will  Jus- 
tify the  court  in  withdrawing  the  case  from  the 
jury,  or  instructing  the  Jury  to  find  for  the  defend- 
ant, or  granting  a  new  trial.  Beading  &  C.  B.  Co. 
V.  Bitchle,  1(B  Pa.  426;  Pa.  a  Co.  v.  Beale,  73  Pa.  604: 
Abbett  V.  Chicago,  M.  &  St.  P.  B.  Co.  80  Minn.  482; 
Schaefert  v.  Chicago,  M.  &  St.  P.  B.  Co.  82  Iowa,  824; 
Schofleld  V.  Chicago,  M.  &  St  P.  B.  Co.  supra;  Con- 
nelly v.  N.Y.Cent.&H.B.B.Co.88  N.  Y.  848;  Al^ 
lyn  V.  Boston  &  A.  B.  Co.  106  Mass.  #77;  Cleveland, 
Ca&LB.  Co.  V.  Elliott,  28  Ohio  St  840;  Chicago, 
B.  L  &  P.  H.  Co.  V.  Houston,  96  U.  S.  097  (24  L.  ed. 
642);  Ormsbee  v.  Boston  &  P.  B.  Corp.  14  B.  1. 192 
(deaf  mute);  Salter  v.  Utioa  &  B.  B.  B.  Co.  76  N.  Y. 
273  (driving  load  of  logs  on  cold  day  with  covered 
ears);  Bellefontaine  B.  Co.  v.  Hunter,  83  Ind.  886; 
Bockf  ord,  B.  I.  &  St  L.  B.Co.v.  Byam,  80  lU.  628;  But- 
terfleld  v.  Western  B.  Corp.  10  Allen,  682  (crossing 
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when  storm  was  prevailing,  and  no  signal  was  giv- 
en); Smith,  Neg.  Whitt  cd.  4a 

NeaUgenu  qf  dktioen  of  teaniM, 

It  has  been  held  that  one  driving  a  team  should 
stop  before  passing  over  a  railroad  crossing.  Henaa 
V.St  Louis,  K.C.  &  N.  B.Oa71Mo.8a8;  Pa.  Canal  Co. 
V.  Benf  ley,  86  Pa.  80;  Wilds  v.  Hudson  Biver  R.  Co. 
20  N.  Y.  815;  Turner  v.  Hannibal  &  St.  J.  K.  Co.  74 
Mo.  802.  ContrOt  Leavenworth,  L.  ft  6.  B.  Co.  v* 
Bice,  10  Kan.  426;  Davis  v.  N.  Y.  Cent  ft  H.  B.  B.  Co» 
47N.Y.400. 

One  court  has  held  that  a  person  driving  a 
carriage  or  team  should  get  out  and  look  up  and 
down  the  track  before  oroeshig  (Pa.  EL  Co.  v.  Beale, 
78  Pa.  604);  but  this  is  not  the  law  generally.  Pitts- 
burgh, C.  ft  St  L.  B.  Co.  V.  Wright,  80  Ind.  238;  Do- 
Ian  V.Del,  ft  H.  Canal  Co.  71 N.  Y.  2B6;  Duffy  v.  Chi- 
cago  ft  N.  W.  B.CO.  82  Wis.  260. 

He  must  at  least  exercise  a  reasonable  preoautSoD 
to  look  and  listen  before  venturing  over  the  rails, 
and  hlA  failure  to  observe  that  precaution  is  negli- 
gence per  se;  if  he  attempts  to  drive  a  vehicle  aoro» 
the  tracks  in  view  of  an  approaching  trein,  his  con- 
duct is  worse  than  negligent;  it  is  simply  reckless* 
See  Grows  v.  Maine  Cent  B.  Co.  07  Maine,  100;  Chi- 
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Corp.  10  Allen,  582;  AUyn  y.  Boiton  A  A.  K 
Co,  105  Mass.  77;  Wrigm^.  Boaton  A  M.  R,  Co. 
129  Mass.  440;  TuUp  v.  FiteJiburgh  B.  Co,  184 
Moss.  499;  WhedroHgU  v.  Bo%ion  dk  A.  R.  Co. 
135  Mass.  225. 

This  rule  has  been  held  applicable  where  a 
plaintifiE'a  attention  has  been  diverted  or  his 
view  of  a  coming  train  has  been  obstructed  by 
another  train  which  has  just  passed.  Bancrojt 
V.  Boiton  db  W.  B.  Corp.  97  Mass.  275 ;  Mayo 
y.  Bostond  M.  R  Co.  104  Mass.  187-141 ;  Aller- 
ton  v.  Botion  <t  M.  B.  Co.  146  Mass.  241, 5  New 
£ng.  Rep.  825;  Granger  y.  Boston  A  A.  R.  Co. 
146  Mass.  276,  5  New  Ens.  Rep.  821. 

In  the  case  at  bar  the  plaintiff  was  driving  a 
heavy  team;  his  horses,  as  he  testificd/'were  not 
frightened  at  the  cars;  there  was  no  apparent 
excuse  for  haste.  He  stopped  opposite  the 
bam  where  it  was  impossible  to  determine 
whether  a  tram  was  coming  from  the  east,  and 
a  delay  of  one  or  two  minutes  after  the  freight 
train  had  gone  would  haye  made  the  track 
visible  by  tiie  comer  of  the  bam  towards  the 
east  for  a  lon^  distance;  but  without  any  rea- 
son for  so  doing  that  can  be  discoyered  in  the 
facts,  or  that  he  could  give  in  his  testimony,  be 
drove  upon  the  track,  when  it  was  impossible 
to  use  his  sight  for  his  protection,  and  when  it 
was  probably  impossible  to  distinguish  the 
sound  of  the  coining  passenger  train  from  the 
noise  of  the  intervening  freight  cars.  This  was 
an  act  which  the  general  Knowledge  and  ex- 
perience of  men  at  once  condemns  as  careless. 
We  are  of  opinion  that  there  was  no  evidence 
that  he  was  in  the  exercise  of  due  care. 

The  case  is  very  different  from  French  v. 
Taunton  Braneh  Anlroad  Company,  116  Mass. 
587,  in  which  it  appeared  that  the  plaintiff  was 
crossing  a  single  track  railroad,  and,  seeing 
that  a  freight  train  had  just  passed,  did  not 
look  to  see  if  another  train  was  closely  follow- 
ing it,  and  was  struck  by  a  car  which  had  been 
detached  to  make  a  flying  switch. 

So  too,  in  Qriffin  y.  Eioston  <£  Albany  Rail- 
road Company,  148  Mass.  — ,  1  L.  R.  A.  698, 
the  plaintiff,  having  seen  a  freight  train  ^Q  by, 
was  strack  by  cars  foUowing  close  behmd  it. 


which  had  accidentally  become  separated  from 
the  train. 

In  each  of  these  cases  it  was  left  to  the  jury 
to  determine  whether  due  care  required  the 
plaintiff  to  look  for  detached  cars  following 
immediately  behind  a  passing  train. 

The  case  at  bar  is  also  cleany  distinguishable 
from  Hanks  y.  Boston  db  Albany  Railroad  Qom-^ 
pany^HlM^iSR.  495,  7  New  En^.  Rep.  189. 

The  rule  as  to  looking  for  trains  when  about 
to  cross  a  railroad,  laid  down  in  the  cases  which 
we  have  cited,  prevails  in  nearly  all  the  courts- 
in  this  country. 

The  material  facts  in  Marty  y.  Chicago- 
Railroad  Company,  88  Minn.  108,  were  almost 
identical  with  those  in  the  case  at  bar.  It  is. 
said  in  the  opinion  that  after  the  plaintiff  "had 
crossed  the  track  of  the  St  Paid  &  Dulutii 
Road,  which  was  used  for  incoming  trains,  and 
stopped  to  wait  for  the  passing  of  the  freif^ht 
tram  then  occupying  the  crossing  and  going- 
into  the  city,  this  train  obscured  the  view  or 
the  other  track,  and  the  plaintiff  did  not  see  or 
hear  the  approach  of  the  outgoing  passen^r 
train,  due  at  or  about  that  time  at  the  crossm ; 
on  its  way  east.  But  as  soon  as  the  freight 
train,  had  passed,  he  immediately  started  up. 
and  drove  on  the  second  track  used  for  outgo- 
ing trains,  and  was  intercepted  by  the  enAino^ 
of  the  passenger  train.  He  knew  that  the  east- 
erly track  was  used  for  outgoing  trains,  anil 
had  before  on  several  occasions  seen  two  trains- 
there  under  similar  circumstances,  and  knew 
that  the  trains  there  were  frequent,  and  knew 
that  a  train  went  out  in  the  eyening.  and  tbnt 
no  flagman  was  stationed  there.  He  testifies- 
that  he  could  not  see  the  passenger  train  because 
the  freight  train  was  in  the  way,  and  he  drove 
on  behind  the  latter,  so  that  he  did  not  discover 
the  approach  of  the  engine  till  it  was  within  a 
few  leet  of  him.  He  admits  that  but  for  the 
freight  train,  the  track  could  have  been  seen  at 
least  500  feet,  in  the  direction  from  which  the 
passenger  train  came  ...  A  trifling  delay 
would  have  enabled  him  to  look,  and  this  pre- 
caution was  more  important  because  the  noise 
of  the  passing  freight  train  would  prevent  hinii 


084ro,  B.  I.  &  P.  R.  Oo.  V.  Houston,  Ob  TJ.  S.  097  (84L. 
ed.  642);  Chicafiro,  R.  I.  ft  P.  K.  Co.  v.  Bell,  70  lU.  103; 
Langhotr  y.  Milwaukee  ft  P.  du  a  R.  Ck>.  28  Wis.  43; 
Salter  v.  TJtica  ft  B.  R.  R.  Go.  76  N.  Y.  SS78;  Mynninff 
V.  Detroit,  L.  ft  N.  R.  Ck>.  50  Hloh.  267. 

But  emergencies  may  sometimes  be  proved  which 
would  Justify  what  otherwise  would  be  consid- 
ered a  rash  and  indefensible  act.  Harris  v.  Clinton 
Twp.  (Mich.)  7  West.  Rep.  670. 

VMfiaince  required  of  railroad  company. 

An  omission  to  ring  a  bell  or  sound  a  whistle  by 
the  railroad  company  will  not  excuse  a  traveler  at- 
tempting to  cross  the  track  from  looking  or  listen- 
ing for  an  approaching  train.  Maryland  Gent.  R. 
Go.  y.  Neubeur,  62  Md.  801;  Williams  v.  Ghicago,  M. 
ft  St.  P.  R.  Go.  64  Wis.  1;  Bower  v.  Ghicago,  M.  ft  St 
P.  R.  Go.  61  Wis.  467;  Ormsbee  v.  Boston  ft  P.  R. 
Gorp.  14  B.  L 102;  Holland  v.  Ghicago,  M.  ft  St.  P.  R. 
Go.  18  Fed.  Rep.  248. 

The  absence  of  such  warning  is  a  circumstance  to 
be  taken  into  consideration  in  determing  whether 
he  did  exercise  the  degree  of  care  required.  Ghica- 
go  ft  B.  L  R.  Go.  V.  Hedges,  8  West.  Rep.  807,  106 
Ind.906. 

Where  the  view  of  the  track  is  ohetructed  the 
duty  of  increased  vigilance  is  imposed  upon  the 
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company.  Arts  v.  Chicago,  R.  L  ft  P.  R.  Co.  44 
Iowa,  284;  Dlmick  v.  Ghicago  ft  N.  W.  R.  Go.  80  III. 
288;  Gordell  v.  N.  Y.  Cent  ft  H.  R.  B.  Co.  70  N. 
Y.  110;  Indianapolis  ft  St  L.  R.  Co.  v.  Smith,  78  IJk 
112;  Pa.  R.  Co.  v.  Matthews,  86  N.  J.  L.  681;  Craig 
V.  New  York,  N.  H.  ft  H.  R.  Go.  118  Mass.  431;  Smith,. 
Neg.  Whitt  ed.  p.  405. 

When  traveler  not  gtMty  of  contributory  negligence,. 

It  is  not,  as  a  matter  of  law,  negligence  in  one 
hearing  the  noise  of  moving  train,  to  proceed  oa 
his  way,  when  under  the  circumstances,  he  may 
well  have  concluded  that  the  train  was  more  thaoi 
eighty  rods  from  the  crossing,  relymg  upon  the- 
presumption  that  the  defendant  would  not  disobey 
the  law  in  falling  to  gi^?  the  notice  of  its  approach, 
as  prescribed  by  statute.  Petty  v.  Hannibal  ft  St 
J.  R.  Co.  8  West  Rep.  207, 88  Mo.  806. 

It  is  not  contributory  negligence  not  to  anticipate- 
that  another  will  violate  the  law  in  a  given  partic- 
ular, and  not  to  provide  against  such  violation.  In- 
teraatiooal  ft  G.  N.  R.  Co.  v.  Gray,  66  Tex.  82. 

The  law  will  never  presume  it  Imprudent  in  any> 
one  to  act  upon  the  presumption  tiiat  another  ini 
his  conduct  will  act  m  accordance  with  the  rights- 
and  duties  of  both.  Donohue  v.  St  Louis,  L  M.  ft. 
S.  R.  Co.  6  West  Rep.  861, 01  Mo.  867. 
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from  bearing  the  approach  of  the  other  train. 
The  evidence  is  clear,  not  conflicting,  and  the 
facts  not  complicated;  and  the  case  was  prop- 
erly pa»ed  on  Dy  the  court,  without  submitting 
it  to  the  JuTv." 

So  in  McOrcry  ▼.  Chicago  BaUread  Com- 
pany,  81  Fed.  Rep.  581,  when  the  plaintilTs 
view.of  the  passenger  train  that  struck  him  was 
cut  off  by  smoke  from  a  freight  train  which  had 
lust  passed,  the  Judge  says,  the  plaintiff  *'must 
have  known  that  there  were  two  tracks,  and 
that  a  train  was  liable  to  come  on  each  track; 
and  if,  when  approaching  a  track,  he  finds  any- 
thing whidi  temporarily  obstructs  his  vision,  it 
is  his  duty  to  wait  till  the  temporary  obstruc- 
tion Ib  removed.  He  cannot  say,  'There  is 
something  temporarily  obstructinff  my  vision, 
but  I  wilftake  it  for  granted  there  u  no  danger, 
and  undertake  to  cross  the  track."  *'  The  law 
lays  it  down  clearly  that  a  man  must  look  and 
listen.  And  if,  bv  looking  and  listening,  he 
could  ascertain  the  approach  of  a  train,  and 
failed  to  do  so, he  is  guilty  of  contributonr  neg- 
ligence, and  cannot  recover."  Bee  also  vincin- 
naH,  H.  dkL  B.  Co.  v.  Butler,  108  Ind.  81,  1 
West  Rep.  110;  Stubky  v.  London  A  N,  ^, 
B.  Co,  L.  R.  1  Ezch.  18;  Chcue  v.  Mains  Cent, 
B.  Co.  78  Maine,  846,  2  New  Eng.  Rep.  872; 
Eeaney  v.  Lang  Wand  B,  Co.  112  N.  Y.  122; 
Oremicood  v.  Phila.  W.  db  B.  B  B.  [ante,  44] 
Pa.  March  18,  1889. 

The  defendant's  first  request  for  a  ruUnj; 
was  riffbtlv  refused.  The  allegation  of  negh- 
gence  m  the  first  count  of  the  declaration  was 
not  so  restricted  as  the  requests  implied. 

Exceptions  sustained. 


Arthur  W.  BLAKE  et  al„  Ezra., 
TRADERS  NATIONAL  BANK. 


(. 


.) 


The  BMiBcatoiru  of  »  surefy  tor  thetmrtee 
of  flharos  of  corporate  stock  cannot  re- 
oover  of  a  bank  to  wnloh  the  trustee  pledged  the 
Btook  as  his  individual  property,  and  whloh  has 
sold  the  stock  and  applied  the  proceeds  on  his  in- 
dividual debt,  for  yoluntary  pajments  of  Inter- 
est or  dividends  made  by  their  testator^s  cosurety 
totheoeittiiguetnitCin  order  to  shield  the  tms- 
tee,a]though  they  recover  the  proceeds  of  the  sale, 
the  amount  of  whloh  the  surety  has  made  good  to 
the  trust  fund. 

Oiay  11, 1S89.) 

ON  report  from  the  Supreme  Judicial  Court, 
Suffolk  Ck>untv.    Judgment  for  defendant. 

The  action  was  brought  by  the  executors  of 
a  decen'  ^d  surety  upon  a  trustee's  bond  against 
a  bank  to  which  the  trustee  had  pledged  cer- 
tain stock  belonging  to  the  trust  estate  and 
which  had  been  sold  by  the  bank  and  the  pro- 
ceeds thereof  applied  to  the  trustee's  individual 
debt.  The  suit  was  to  recover  the  amount  of 
dividends  voluntarily  paid  by  testator's  co- 
surety to  the  cestui  que  trust,  in  order  to  shield 
the  trustee.  It  was  heard  on  an  agreed  state- 
ment of  facts  before  Field,  J.,  and  oy  him  re> 
ported  for  the  consideration  of  the  full  court. 

Other  material  facts  appear  in  the  opinion. 

Mr.  Moorfleld  Storjr  for  plaintijOCs. 

o  Xi.  R.  A. 


Messrs.  H.  O. 
for  defendant 


Parker  and  B.  B.  Ho»r 


W«  Allen*  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  aold  and  applied  on  the  indi- 
vidual debt  of  the  trustee  certain  shares  of 
stock  which  were  trqst  proper^  and  had  been 
pledged  to  it  by  the  trustee.  The  plaintiffs' 
testator  was  a  surety  on  the  trustee's  bond,  and 
the  plaintiffs  made  good  the  loss  to  the  trust 
fund. 

It  was  held  In  Blake  ▼.  Traders  National 
Bank,  146  Mass.  18, 4  New  Eng.  Rep.  624,  that 
the  plaintiffs  were  subrogated  to  the  rights  of 
the  cestui  que  trust,  and  could  receive  of  the 
defendant  the  amount  for  which  the  stoc^  was 
sold,  with  interest  from  the  time  of  the  sale. 
After  that  decision  the  defendant  was  allowed 
to  amend  its  answer  bv  setting  up  tliat  the  divi- 
dends on  the  shares  sold  were  paid  to  the  cestui 
oue  trust  by  the  trustee  after  the  sale,  until 
January  1,  1877,  and  that  the  plaintiffs  paid 
only  the  amount  for  which  the  stock  was  sold 
by  the  defendant  with  interest  thereon  from 
that  date. 

It  is  agreed  that  sums  equal  to  the  divi- 
dends on  the  stock  were  paid  to  the  eestuis  que 
trust  until  April,  1878,  by  the  trustee,  and  from 
that  time  until  1877,  by  the  testator's  cosurety, 
without  the  knowledge  of  the  testator,  and 
that  the  plaintifb  paid  interest  only  from  the 
time  that  such  payments  ceased. 

The  plaintiffs  do  not  claim  that  thev  should 
recover  interest  for  the  time  during  which  the 
trustee  paid  the  dividends;  and  the  only  ques- 
tion is  whether  they  can  recover  interest  for  the 
time  during  which  the  cosurety  of  their  testa- 
tor paid  the  dividends.  The  plaintiffs  cannot 
recover  this  interest  In  their  own  right,  because 
they  did  not  pay  it  and  could  not  have  been 
subrogated  to  any  rights  of  the  cestui  que  trust 
on  account  of  it  The  payments  by  the  sureties 
were  several  and  not  loint.  The  only  ground 
upon  which  the  plaintiffs  can  rest  a  claim  is  that 
they  can  enforce  a  right  of  subrogation  acquired 
by  the  cosurety  when  he  paid  the  amounts  of 
the  dividends  to  the  cestui  quejrust.  But  it 
does  not  appear  that  any  such  right  was  ac- 
quired or  could  have  been  enforced  by  him. 
The  agreed  facts  state  that  the  amount  of  the 
dividends  was  accounted  for  to  the  eestuis  que 
trust  to  April,  1877;  that  in  1878  the  trustee 
became  incapacitated  to  act  or  to  make  any  pay- 
ments, and  that  after  that  time  the  money  was 
paid  by  the  cosurety,  he  being  aware  that  the 
shares  had  been  misappropriated  by  the  trustee, 
and  not  disclosing  tnat  fact;  ana  it  does  not 
appear  that  any  claim  has  ever  been  made  by 
him  or  in  his  behalf  on  account  of  such  pay- 
ments, except  that  set  up  by  the  plaintifu  m 
this  proceeaiog. 

With  knowl^ffe  of  all  the  facts  the  cosurety 
paid  the  dividends  as  they  became  due  and  ac- 
counted for  them  for  the  trustee.  The  facts 
tend  to  show  that  he  made  the  payments  in  be- 
half of  the  trustee,  to  conceal  the  misappropri- 
ation  of  the  stock  by  hhn,  and  to  prevent  a  rur- 
ther  breach  in  not  paying  the  dividends,  rather 
than  because  of  any  liability  that  he  was  under 
in  consequence  of  me  nonpayment. 

The  purpose  of  the  surety  in  making  the  pay- 
ments seems  to  have  been  to  prevent  any  nght 
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from  accruing  to  the  eeituis  que  trust  against 
the  tnistee,  in  consequence  of  the  nonpatent. 
He  was  under  no  obligation  to  the  plaintiffs' 
testator  not  to  make  voluntaiy  payments  in  be- 
half of  the  trustee.  The  payments  when  made 
were  not  such  that  the  maker  acquired  any 
right  against  tbe  defendant,  and  the  plaintiffs' 
right  of  contribution  against  the  cosurety  can- 
not give  them  any  right  against  the  defendant 

For  these  reasons,  without  considering  the 
other  objections  argued,  we  think  the  plaintiffs 
cannot  recover  interest  before  January  1, 1877. 

Decree  accordingly. 


COMMONWEALTH  OP  MASSACHU- 
SETTS 

Henry  TOLMAN. 
( Mass. ) 

1.  Attempts  which  if  suooessful  would  have  re- 
sulted in  an  Indictable  offense  are  indictable. 

t.  An  indictment  fbr  attempting  to  de- 
stroy a  dam  suAciently  locates  tbe  dam,  if  it 
alleffcs  that  it  is  within  a  certain  town  which  fa 
named. 

S.  The  snperior  ooortt  which  is  a  court  of  gen- 
eral Jurisdiction,  is  competent  to  decide  for  itself 
whether  or  not  it  has  been  properly  addressed  to 
permit  it  to  act  when  there  is  conferred  upon  it 
by  statute  jurisdiction  in  regard  to  special  pro- 
ceedings for  the  erection  of  a  dam,  and  it  is  pro- 
vided that  action  is  to  be  taken  only  upon  petition 
of  twenty  proprietors  of  certain  designated  lands; 
and  if  the  legality  of  the  dam  is  subsequently 


questioned  by  one  indicted  for  attempting  to  de- 
stroy itt  the  fact  that  the  court  took  action  shows 
that  it  had  decided  tiiat  the  proceedings  were 
properly  initiated,  and  evidence  tiiat  a  petition 
was  in  fact  signed  and  presented  by  twenty 
proprietors  is  unnecessary,  especially  in  the  ab- 
sence of  evidence  to  controvert  that  fact. 

4-Def^ndaAt*  charaed  with  attempting^ 
to  destroy  a  pnblic  dam»  cannot  intro- 
dnce  evidence  of  shoaling  in  the  navigable 
river  below  the  dam,  and  of  the  failure  of  those 
having  the  dam  in  charge  to  remove  the  shoal- 
ing, after  notice,  as  proof  of  his  own  good  faich 
and  belief  in  his  legal  right  to  remove  the  dam, 
and  thus  in  rebuttal  of  the  allegation  of  malice, 
unless  such  proof  is  connected  with  evidence 
that  on  such  a  state  of  facts  he  was  advised  and 
thus  honestly  believed  in  his  right  to  destroy  the 
dam. 

6.  The  principle  that  a  party  may  some- 
times abate  an  obstmetion  or  nuisance  in 
a  highway,  without  waiting  for  the  slow  proc- 
ess of  the  law,  has  no  application  to  the  removal 
of  a  dam  in  a  navigable  river,  because  it  causes 
shoaling  in  the  river  below  it,  where  it  has  been 
built  under  authoiity  of  a  special  statute,  one 
purpose  of  which  was  to  allow  the  redemption  of 
certain  land  for  agricultural  purposes,  and  which 
makes  provision  for  a  remedy  in  case  of  such 
shoaling. 

0.  One  who  reserres  only  a  fi^eneral  ex- 
ception to  a  charge  cannot  afterwards  be  al- 
lowed to  select  particular  phrases  and  found 
special  exceptions  thereon. 


0 


(May  11, 1889.) 

N  report  from  the  Superior  Court  of  Ply- 
mouth County.   Judgment f or  complainanL 


Nora.— ulttamptt  to  eommtt  offenees  are  criminaL 
The  intent  to  do  a  wrongful  act,  coupled  with 
overt  acts  toward  its  commission,  constitutes  an 
attempts  McDermott  v.  People,  6  Park.  Cr.  Uep. 
102;  People  v.  Lawton,  56  Barb.  126;  McKay  v. 
State,  41  Tez.  48;  1  Am.  Cr.  Bep.  51.  8ee  Rex  v. 
Sutton,  2  Strange,  1074 ;  1  Whart.  Cr.  L.  8th  ed.  178;  1 
Kuss.  dr.  9th  ed.  88;  Desty,  Cr.  L.  88;  1  Colby,  Cr.  L. 

m. 

It  must  be  to  do  that  which,  if  successful,  would 
amount  to  the  offense  charged.  Beg.  v.  McPher- 
son.  Dears,  ft  B.  Cr.  Cas.  107. 

It  can  only  be  made  by  an  actual  ineffectual  deed 
done  in  pursuance  and  furtherance  of  the  design 
to  commit  the  offense.   Uhl  v.  Com.  6  Gratt.  706, 

An  attempt  may  be  immediate;  but  it  very  com- 
monly means  a  remote  effort  or  indirect  measure 
taicen,  with  intent  to  effect  an  object.  Bex  v.  Hig- 
tfins,  2  East,  5w 

If  means  appropriate  are  used,  but,  by  reason  of 
an  unforeseen  impediment,  the  object  fails  of  ac- 
complishment, the  criminal  attempt  is  committed, 
and  it  is  sufficient  if  they  are  apparently  adapted  to 
the  end  intended.  Kunkle  v.  State,  88  Ind.  2S0;  dis- 
approving State  V.  Swails,  8  Ind.  624.  And  see 
Weaver  v.  State,  24  Tex,  887 :  Allen  v.  State,  28  Ga. 
805;  State  v.  Shepard,  10  Iowa,  126;  Tyra  v.  Com.  2 
Met.  (Ky.)  1 ;  State  v.  Davis,  1  Ired.  L.  125 ;  Slatterly 
V.  People,  58  N.  Y.  854 ;  State  v.  Hampton,  68  N.  C. 
18 :  State  v.  Bawles,  65  N.  C.  884 ;  O'Leary  v.  People, 
4 Park.  Cr,  Bep.  187;  Long  v.  State,  84  Tex.  566;  1 
Whart.  Or.  L.  Sthed.  182;  Beg.  v.  Goodman,  22  Up. 
•Can.  C.P.  888;  U.  S.  v.  Pryor,  8  Wash.  C.  Ct.  234. 

An  attempt  may  be  made  to  commit  more  than 
one  offense  at  the  same  time.  Bex  v.  Fuller,  1  Bos. 
ikP.180. 

An  attempt  may  be  made  to  commit  a  crime 
which  it  is  impossible  to  commit  under  the  drcum-  ' 
stances  of  the  case.   Kunkle  v.  State,  83  Ind.  220^ 


What  not  an  attempt. 

There  must  be  an  act  directly  approximating  to 
the  commission  of  the  offense;  as  procuring  a  die 
for  coining;  or  procuring  indecent  prints  with  in- 
tent to  publish  them;  or  taking  the  Uhpression  of 
a  key  with  intent  to  commit  larceny  from  a  house; 
or  renting  a  house  for  purposes  of  prostitution. 
Beg.  V.  Etoberts,  7  Cox,  C.  C.  80;  Dears.  Cr.  Gas.  660; 
Dugdale  v.  Beg.  Dears.  Cr.  Cas.  64 ;  Griffin  v.  State, 
26  Ga.  60^  Com.  v.  Harrington,  8  Pick.  28;  Desty,  Cr. 
L.88. 

A  mere  effort, without  any  step  taken  toward  the 
commiraion  of  the  offense,  Is  not  an  att«npt.  Cox 
V.  People,  82  m.  lOL 

There  is  a  great  difference  between  antecedent 
preparations  to  commit  crime,  and  an  attempt  to 
commit  a  particular  offense;  so  buying  a  box  of 
matches  is  not  an  attempt  to  set  fire  to  a  stack  of 
com;  nor  is  the  purchase  of  a  gun  an  attempt  to 
commit  murder.  Beg.  v.  Cheeseman,  9  Cox,  C.  C 
103;  Beg.  v.  Taylor,  1  Post.  &  F.  £U. 

Sdlieitatione  to  commit  crime. 

An  attempt  may,  m  some  instances,  consist  in 
words  alone,  as  in  solicitin^r  to  commit  crime.   See 

1  \Vliart.  Cr.  L.  8th  ed.  170;  State  v.  Avery,  7  Conn. 
266 :  State  v.  McGiU,  Addison  (Pa.)  21 ;  Com.  v.  Har- 
rington, 8  Pick.  26 :  Demareet  v.  Haring,  6  Cow.  76; 
State  r.  Carpenter,  20  Yt.  9;  State  v.  Keyes,  8  Vt* 
57 ;  Bex  v.  Higgins,  2  East,  5;  Beg.  v.  Turvy,  Holt, 
864;  People  v.  Bush,  4  Hill,  133;  Beg,  v.  Bainsford, 
18  Cox,  C.  C.  0. 

SolidtatioDa  are  Indictable,  if  they  involve  the 
emplojrment  of  means  to  effect  illegal  ends.  Collins 
V.  State,  8  Heiak.14;  State  v.  McGill,  Addison  (Pa.)  2L 

They  are  indictable  when  their  object  is  to  pro- 
voke a  breach  of  the  public  peace  (XT.  S.  v.  Bavanu 

2  U.  S.  2  DalL  207  a  L.  ed.  888):  Com.  v.  Whitehead, 
2  Boston  L.  B.  148;  State  v.  Farrier,  1  Hawks,  487; 
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Mat 


The  facts  are  fully  stated  in  the  opiDion. 

JftfMTf.  Andrew  J.  WatermAB,  Attjf* 
Gen.,  and  H,  C.  Bliss*  A$tt.  Atty-Oen.,  for 
the  Commonwealth. 

Mettfn,  B.  W.  DorrU  and  Hosea  King^ 
for  defendant 


DeTeiiSy  /.,  deliyered  the  opinion  of  th% 
court: 

The  defendant  was  tried  and  found  guilty 
upon  an  indictment  which  charged  him  with 
wiUfuliy  and  maliciously  attempting  to  destroy 
a  certain  part  or  portion  of  a  town  way  legally 
laid  out  and  established  in  Marsbfield,  the  prop- 
erly of  the  inhabitants  thereof,  by  malicious 
means  therein  set  forth. 

A  second  indictment  in  its  first  count  alleged 
similar  acts  to  have  been  done  by  defendant, 
in  the  attempt  and  with  intent  to  inlure  and  de- 
stroy a  certain  dam — the  property  of  the  inhabi- 
tants of  Marshfield.  The  second  count  of  the 
latter  indictment  alleged  the  same  attempt  with 
tiie  same  intent,  but  averred  the  property  of  the 
dam  to  be  in  certain  trustees.  Upon  both  these 
counts  the  defendant  was  convicted. 

This  contained  a  third  count,  but  as  upon 
this  the  court  directed  a  verdict  for  the  defend- 
ant it  need  not  be  here  considered.  Both  in- 
dictments in  all  these  counts  alleged  the  failure 
of  the  defendant  fully  to  complete  his  offense 
by  the  destruction,  either  wholly  or  partially, 
of  the  way  or  dam. 

It  is  a  general  prinelt>le  that  when  a  consum- 
mated o&nse  is  indictable,  attempts  which  if 
successful  would  have  resulted  in  such  offense 
are  also  indictable.  The  acts  al!eged  if  done  by 
the  defendant  would  have  formed  a  part  of  the 


series  which  would  have  constituted  an  actual 
commission  of  the  offense  if  it  had  beoi  f  uUy 
completed.    Pub.  Stat  chap.  810,  %  8. 

Many  of  the  ol^tiona  and  exceptions  taken 
apply  to  all  the  counts  upon  which  he  was  con- 
victed, but  for  reasons  which  will  hereafter  ap- 
pear, we  have  preferred  to  condder  only  those 
which  relate  to  his  conviction  on  the  second 
count  of  the  second  indictment. 

This  count  alleged  the  property  in  the  dam 
to  be  in  certain  trustees  namra;  and  to  this  al- 
legation the  defendant  made  no  objection  either 
by  motion  to  ciuash,  exception,  request  for  rul- 
ing or  otherwise.  He  filed  a  motion  to  quash,, 
applicable  to  this  count,  upon  the  ground  that 
the  location  and  situation  were  not  described 
with  proper  accuracy. 

The  dam  was  alleged  to  be  situated  in  the 
Town  of  Marshfield,  and  this  was  suflScient. 

It  has  often  been  held  that  in  indictments  for 
maintaining  or  keeping  as  a  nuisance  a  partic- 
ular building  its  location  need  not  be  specific- 
ally described,  and  that  it  was  sufficient  if  it 
were  alleged  to  be  in  a  certain  town  named. 
Cam,  V.  Logan,  12  Gray,  186;  Com,  Y.Welih,  1 
Allen  1;  Com.  v.  Gallagher,  1  Allen,  592. 

So  in  an  indictment  for  obstructing  a  way  and 
thus  committing  a  nuisance,  it  was  held  that  it 
was  sufficiently  described  by  averring  it  in  a  par- 
ticular town;  and  also  in  an  indictment  for  not 
repairing  a  highway  that  it  was  not  necessary 
to  set  out  the  termini  of  such  highway.  Com^ 
V.  Hall,  16  Mass.  240;  Com,  v.  Neubury,  2  Pick. 
61. 

The  motion  to  quash  was  therefore  rightful- 
ly overruled,  so  far  as  is  necessary  for  the  ques- 
tions we  are  discussing. 


State  V.  Taylor,  8  Brey.  243;  Oom,  v.  Tibbs,  1  Dana« 
624);  or  Interference  with  public  justice.  State  v. 
Caldwell,  2  Tyler,  212 ;  Oom.  v.  Kostenbauder  (Fa.) 
8  Cent.  JEtep.  684. 

But  a  mere  solicitation  to  conunlt  a  misdemeanor, 
which  is  not  in  fact  committed,  is  not  of  itself  a 
misdemeanor.  Lamb  v.  State,  8  Cent.  Bep.  877,  07 
Md.6e4. 

Attempts  or  solicitations  have  been  regarded  as 
not  indictable  when  there  is  interposed  between 
the  attempt  or  solicitation  on  the  one  hand,  and 
the  proposed  illegal  act  on  the  other,  the  resistiDg 
will  of  another  person,  and  that  penon  refuses  as- 
sent or  co-operation.  2  Wbart.  Cr.  L.  2091 ;  Smith 
v.  Com.  64  Pa.  209:  Com.  v.  Willard,  22  Pick.  476; 
but  see  State  v.  Avery,  7  Conn.  207;  Oom.  v.  Kosten- 
bauder (Pa.)  8  Cent.  Rep.  634. 

AtUmpU  to  commtt  flenses  are  indietahU. 

At  the  common  law  an  attempt  to  commit  any 
felony,  or  even  a  misdemeanor,  was  itself  a  misde- 
meanor. Rex  V.  HiRgins,  2  East,  8;  Rox  v.  Philipps, 
6  East,  464: 1  Russ.  Cr.  47 ;  1  Colby,  Cr.  L.  600. 

And  all  attempts  tending  to  the  prejudioe  of  the 
oommumty  were  indictable.  Bex  v.  Philippe,  6 
East,  464 ;  Rex  v.  Vaughan,  4  Burr.  2494 ;  Taunton 
V.  Wybom,  2  Gamp.  290 ;  Bex  v.  Plympton,  2  Ld. 
Baym.  1877;  Bex  v.  Higglns,  2  East,  14-16,  22-24;  8 
Go.  Inst.  147. 

Mere  preparations  are  not  indictable  as  attempts; 
BO  sending  for  a  magistrate  to  solemnize  a  marriage 
Is  not  an  attempt  to  contract  incestuous  marriage; 
nor  procuring  ftUse  weights  an  attempt  to  cheat; 
but  using  them  is.  Com.  v.  Morse,  2  Mass.  188;  Cun- 
ningham V.  State,  48  Miss.  685 ;  Bandolph  v.  Com.  6 
Sorg.  ft  R.  886;  Com.  v.  Clark,  6  Gratt.  676;  Com.  v. 
Newell,  7  Mass.  245;  CbsboIs  v.  State,  4  Yerg.  149; 
Beg.  V.  Woalrow,  15  Mees.  ft  W.  404;  Bex  v.  Mere- 

8  L.  R.  A. 


dith.  Buss,  ft  B.  40:  Bex  v.  Heath,  Buss,  ft  R.  184; 
Reg.  V.  Eagleton,  Dears.  Cr.  Geis.  616;  People  v.  Mur- 
ray, 14  Gal.  169 ;  Reg.  v.  Cheeseman,  Leigh  ft  a  140. 

Where  preparations,  but  for  extraneous  circum- 
stances, would  result  in  crime,  they  are  Indictable* 
Mullen  V.  State,  45  Ala.  48.  See  Reg.  v.  Meredith,  & 
Car.  ftp.  689;  Reg.  v.Roberts,  Dears.  Cr.Cas. 689;  Reg. 
V.  Dale,  6  Cox,  a  C.  14;  Reg.  v.  SLGcorge,  9  Oar.  ft  P. 
4B8. 

To  attempt  to  do  an  act  does  not,  either  In  law  or 
In  conunon  parlance,  imply  a  completion  of  the  act 
or  any  definite  progress  towards  it.  Any  effort  or 
endeavor  to  effect  it  will  satisfy  the  terms  of  the- 
law.  U.  S.  V.  Qulncy,  81  IT.  S.  6  Pet.  445  (8  !«.  ed. 
458);  U.  S.  V.  Riddle,  9  H.  S.  6  Granch,  8U  (8  L.  ed. 
110). 

Attempted  extortion  by  writing  anonsrmous  let* 
ters  is  indictable.  U.  8.  v.  Ravara,  2  U.  &  2  DalU 
297,  note  a  L.  ed.  888). 

When  an  attempt  is  averred,  it  is  necessary  that 
some  act  constituting  such  at^mpt  as  an  assaults 
should  be  laid.  Randolph  v.  Com.  6Serg.  ft  R.  898; 
Com.  V.  Clark,  6  Gratt.  676w  See  State  v.  Wilson,  9^ 
Conn.  608. 

See,  as  tending  to  a  laxer  view,  U.  8.  v.  Simmons, 
96  n.  S.  860  (24  L.  ed.  819);  People  v.  Bush,  4  Hill,  133. 

As  to  precision  necessary  in  mdlctments  for  at- 
tempts, etc.,  see  Whart.  Cr.  L.  8th  ed.  178  el  sdj.^ 
190,  UL 

If  an  attempt  to  commit  a  felony  be  abandoned 
voluntarily  and  freely,  before  the  act  is  put  in 
process  of  final  execution,  there  being  no  outside 
course  prompting  such  abandonment,  it  is  a  de- 
fense; but  if  such  abandonment  is  caused  by  fear 
of  detection,  it  is  no  defense  if  the  attempt  pro> 
grcsses  sufficiently  towards  execution  to  be  per  ee 
indictable  before  such  abandonment.  State  v» 
Gray,19Nev.212L 
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Chapter  808,  Special  Laws  of  1871,  nay  be 
briefly  summarized :  The  proprietors  of  Green 
Harbor  Marsh  in  Marshfieloi  were  authorized  to 
erect  a  dam  and  dikes  at  a  point  specified,  foi 
the  purpose  of  draining  the  mar&h  and  prevent- 
ing the  influx  of  the  sea.  These  improvements 
were  to  be  made  under  the  authority  of  com- 
missioners to  be  appointed  in  the  manner  pro- 
vided in  chapter  148,  General  Statutes  (Pub. 
Stat.  chap.  189). 

Twenty  of  the  proprietors  were  required  to 
petition  the  superior  court  for  the  appointment 
of  such  commissioners,  and  full  Jurisdiction  was 

S'ven  to  it  of  all  proceedings  as  provided  in  the 
sneral  Statutes,  chapter  148.  The  second 
section  authorized  the  proprietors  to  manage 
their  affairs  as  the  proprietors  of  general  fields. 
The  third  section  provided  that  the  county  com- 
missioners of  Plymouth  Oouutv  might  contract 
with  commissioners  appointea  by  the  superior 
court  for  the  erection  of  a  highway  bridge  and 
dam  without  a  draw,  at  the  Joint  expense  of  the 
county  and  the  proprietors.  The  fourth  sec- 
tion, which  is  one  of  most  importance  in  the 
case  at  bar,  provided  that  If  shoaling  should 
take  place  in  the  channel  of  Green  Harbor 
River  below  the  dam  and  dikes,  said  shoaling 
should  be  removed  by  the  proprietors  under  the 
direction  and  to  the  acceptance  of  the  harbor 
commissioners;  and  if  the  ^proprietors  should 
fail  to  remove  said  obstructions  Tor  six  months 
after  notice,  the  commissioners  should  cause 
the  obstructions  to  be  removed  at  the  expense 
of  the  proprietors,  who  were  made  liable  for  the 
exiwnaiturethus  incurred  to  the  commissioners 
in  an  action  of  contract. 

There  was  evidence  that  by  virtue  of  pro- 
ceedings in  the  superior  court  a  dike  or  dam  was 
built  across  Green  Harbor  River  which  was 
completed  in  1872,  and  was  so  constructed  with 
sluiceway  and  gates  as  to  prevent  the  flow  of 
the  salt  water  onto  the  marsh  above  the  dike 
and  to  permit  the  fresh  water  to  flow  through 
the  same  when  the  tide  turned  and  was  ebbinj?, 
or  to  retain  the  fresh  water  to  irrigate  the  mead- 
ows above,  although  in  fact  it  was  not  used 
for  the  latter  purpose.  Such  dam  or  dike  was 
constructed  across  apart  of  the  river  which  was 
seventy  feet  wide  at  high  water,  and  thus  nav- 
igable for  small  vessels,  and  entirely  obstructed 
navigation  above  the  same. 

There  wos  further  evidence  that  defend- 
ant had  caused  to  be  prepared  a  large  tin  can 
containing  fifty-two  pounds  of  Atlas  powder  or 
dynamite;  that  there  were  inserted  therein  two 
time  fuses  connected  with  the  cartridges,  into 
which  the  powder  had  been  divided,  and  that 
with  this  can  the  defendant  went  upon  the  dam 
in  the  night  time,  near  the  sluiceway,  with  the 
intention  of  exploding  the  contents  of  the  can 
on  or  under  the  dike  and  of  destroying  the 
same,  when  he  was  arrested;  and  it  was  admit- 
ted at  the  trial  that  he  was  in  the  act  of  at- 
tempting to  blow  up  the  dike.  The  defendant 
contends  that  upon  the  evidence  in  the  case  the 
Commonwealth  failed  to  prove  that  the  obstruc- 
tion which  defendant  was  charged  with  at- 
tempting to  destroy  was  a  dam  within  the 
meaning  of  Public  Statutes,  chap.  208,  §  85, 
and  that  an  instruction  to  this  effect  should 
have  been  given. 

No  argument  has  been  founded,  nor  could 
any  properly  have  been,  upon  any  distinction 
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between  the  words  "  dam  "  and  "  dike.**  This 
couiemiou  resut  on  the  position  that  the  Com- 
monwealth which  had  -shown  that  the  superior 
court  had  acted  upon  what  purported  to  be  the 
petition  of  twentv  proprietors  of  the  marsh 
lands  had  heard  this  petition,  had  passjed  upon 
and  decided  it,  having  appointed  commissioners 
and  ordered  them  to  erect  the  dam,  who  had 
so  done  and  had  made  a  report  of  their  doings 
which  had  been  accepted,  must  show  further 
that  the  petition  was  m  fact  prepared  and  pre- 
sented by  twenty  proprietors,  and  that  until 
this  was  done  no  part  of  Uie  record  of  the  pro- 
ceedings was  admissible. 

The  superior  court  is  a  court  of  general  Juris- 
diction upon  which  was  conferred,  as  may  be 
presumed  from  its  public  importance,  a  juris- 
diction in  regard  to  the  special  proceedings  for 
the  erection  of  the  dam.  It  was  to  act  upon 
the  petition  of  twentv  proprietors  and  it  was 
competent  to  decide  for  itself  whether  it  had 
been  thus  addressed.  By  its  action  its  record 
shows  that  it  had  decided  that  the  proceedings 
had  been  thus  initiated,  and  no  further  evidence 
was  necessary. 

Whether  its  adjudication  on  this  point  would 
not  have  been  conclusive  had  the  defendant 
sought  by  any  evidence  to  controvert  it  we  have 
no  occasion  now  to  decide.  Oom,  v.  Carr,  143 
Mass.  84,  8  New  Eng.  Rep.  219. 

The  defendant  further  relied  upon  a  justifi- 
cation of  the  acts  done  by  him,  ana  offered  evi- 
dence that  "  Since  the  construction  and  com- 
pletion of  the  dike,  shoaling  had  taken  place  in 
Green  Harbor  River  and  its  approaches  below 
the  dike,  above  the  level  of  mean  low  water,  to 
such  an  extent  as  to  practically  make  Green 
Harbor  River  and  its  approaches  unnavigable; 
that  such  shoaling  was  caused  by  the  dike;  that 
prior  to  the  completion  of  the  dike  Green 
Harbor  River  and  its  approaches  were  navi- 
gable, and  for  more  than  a  mileabpve  the  dike; 
that  the  proprietors  of  Green  Harbor  Marsli 
were  duly  notified  by  the  harbor  commissioners 
by  notice  dated  September  13,  1875,  to  remove 
such  shoaling;  that  no  part  of  such  shoaling 
had  at  the  time  of  the  alleged  offense  been  re- 
moved by  said  proprietors  or  any  other  party; 
that  such  shoaling  is,  because  of  the  existence 
of  such  dike,  constantly  increasing;  that  the 
defendant  was  an  inhabitant  and  resident  of 
Green  Harbor  Village;  knew  all  of  the  facts  stat- 
ed in  the  foregoing  offer;  earned  his  livelihood 
by  carrying  on  the  business  of  fishing,  and  for 
tms  purpose  had  for  many  years  prior  to  the 
erection  of  the  dike  used  ana  had  the  right  to  use 
Green  Harbor  River  and  its  approaches." 

The  presiding  Jud^e  declined  to  admit  the 
evidence  offered  as  a  justification  of  the  acts  of 
the  defendant,  and  ruled  that  "The  Act  of  the 
Legislature  and  the  proceedings  thereon,  con- 
templated as  one  of  the  results  of  the  erection 
of  that  dike  a  shoaling  of  the  river,  and  tbnt 
the  shoaling  of  the  river,  and  the  purpose  of 
the  Legislature  to  open  certain  benefits  for  agri- 
cultural purposes  in  one  direction  to  the  injury 
of  certain  other  public  interests  in  the  way  of 
navigation,  gave  no  rights  to  the  parties  who  had 
interest  in  navigation  to  defeat  the  purpose  of 
the  Le^slature  in  the  matter  of  this  provision 
for  agriculture." 

The  contention  at  the  trial  and  in  the  argu- 
ment of  the  case  at  bar  is  that  "The  Act  of  1871, 
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chapter  808,  when  accepted  and  acted  upon  by 
the  proprietors  of  Green  Harbor  Marsh,  became 
an  execut^  contract  between  sach  proprietors 
and  the  Commonwealth,  by  the  terms  of  which 
both  parties  were  bound;  and  the  proprietors, 
upon  proper  notice,  were  bound  to  remove  any 
and  m  shoaling  above  the  level  of  mean  low 
water  in  Green  Harbor  River  and  its  approaches, 
caused  by  such  dike;  and,  if  they  did  not  re- 
move such  shoaling,  forfeited  the  ri^ht  to  keep 
and  maintain  such  structure,  and  said  dike  be- 
came and  was  a  nuisance;  and  anv  person  hav- 
ing the  right  to  use  or  navigate  Green  Harbor 
River  or  Hs  approaches  would  have  a  right  to 
abate  such  nuisance  and  remove  said  dike." 

The  reasons  upon  which  it  has  been  held 
that  when  a  party  suffers  an  immediate  injury 
from  an  obstruction  in  the  highway,  as  from  a 
eate  erected  thereon  wrongfully,  he  may  remove 
n  in  order  to  pass,  have  no  application  to  a  case 
such  as  that  at  bar. 

The  dam  had  been  lawfully  erected  upon  pro- 
ceedings had  -under  the  statute,  and  had  been 
constructed  by  the  authority  of  the  Legislature, 
which,  antiapating  that  one  of  the  results 
might  be  the  shoalinff  of  the  river  below  the 
dam,  had  provided  a  nill  and  adequate  remedy 
against  this  by  imposing  upon  the  proprietors 
a  certain  duty  in  relation  thereto;  and  in  case 
of  a  failure  on  their  part  for  a  certain  length  of 
time,  upon  a  body  of  the  public  authorities,  the 
harbor  commissioners,  representing  the  Com- 
monwealth, for  whose  expenditure  the  pro- 
prietors were  afterwards  bound  to  reimburse 
the  commissioners. 

The  ground  upon  which  a  party  may  some- 
times act  in  the  removal  of  a  nuisance,  that  in 
the  exercise  of  his  right  he  cannot  wait  for  the 
slow  processes  of  law,  has  here  no  application. 
The  mjury  which  the  defendant  sustained,  in 
bein^  unable  to  use  the  stream  below,  was  im- 
mediately caused  by  neglect  of  the  proper  pre- 
cautions, for  which  the  statute  had  provided 
and  which  had  resulted  in  the  shoaling  of  the 
.  water. .  The  remedy  for  this  was  not  to  destroy 
the  structure,  but  to  enforce  through  the  proper 
authorities  the  provisions  of  law  By  which  tnis 
injury  to  navigation  below  the  dam  had  been 
anticipated  and  guarded  against.  Nor  if  we 
should  concede  the  defendant's  proposition  that 
the  proprietors  would  be  indictable  for  a  nuis- 
ance in  failing  to  remove  the  shoaling  occa- 
sioned by  this  bridge,  would  it  by  any  means 
follow  that  one  situated  as  the  defendant 
claimed  to  be  would  be  authorized  to  destroy  it. 
A  corporation  might  be  indictable  which  was 
authorized  to  maintain  a  bridge  and  to  keep  it  in 
safe  and  proper  condition  for  use,  for  f ailmg  to 
keep  it  in  proper  repair;  but  it  could  not  there- 
fore be  rightfully  destroyed  by  one  who  had 
occasion  to  pass  over  it.  Ckjm,  v.  Central  Bridge 
Corp.  12  Cush.  242, 244. 

Nor  is  any  case  jpresented  here  such  as  that 
of  Arundel  v.  McOulloeh,  10  Mass.  70,  where  a 
bridge,  without  any  authority  of  law,  had 
been  erected  across  a  navigable  stream,  and  it 
was  held  that  one  havine  occasion  to  pass  with 
his  vessel  might  lawfuUy  break  through  ^e 
same  doing  no  more  damage  than  was  neces- 
sary for  bis  passage. 

The  structure  in  the  case  at  bar  did  not  be- 
come a  wholly  unlawful  structure  because  the 
proprietors  had  neglected  to  perform  an  impor- 
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tant  but  subordinate  duty  in  its  management, 
by  the  nonperformance  of  which,  and  not  by 
the  dam  itself,  injury  might  result  to  persona 
situated  as  was  the  defendant^ 

The  provisions  of  the  statute  made  to  en- 
force the  performance  of  this  duty  were  ample. 
Even  if  the  necessity  had  been  immediate  on 
the  part  of  the  defendant,  that  the  accumulation 
should  be  removed,  it  does  not  appear,  nor  was 
there  any  evidence,  that  the  destruction  of  the 
dam  would  have  enabled  him  at  once  to  use 
the  stream  below  Uie  dam,  or  that  at  the  time 
he  had  any  occasion  so  to  do.  He  was  not 
then  navigating  the  stream,  nor  was  it  shown 
that  the  removal  of  the  dam  would  have  re- 
moved the  shoaling.  He  sustained  no  special 
nor  peculiar  damage  different  from  that  of  the 
rest  of  the  community. 

While  the  presiding  Judge  refused  to  receive 
the  evidence  above  stated  as  a  justification  of 
the  acts  of  the  defendant,  he  ruled  that  un- 
der the  indictments  any  evidence  tending  to 
show  that  the  defendant  believed  that  he  had 
a  riffht  to  do  the  acts  charged  was  admissible. 

The  defendant,  if  "the  facts  offered"  do  not 
constitute  a  justification,  contends  that  they 
were  admissible  as  tending  to  show  cause  for 
belief  on  the  part  of  the  defendant  that  he  had 
a  right  to  destroy  the  dam,  and  excepts  to 
the  ruling  of  the  Judge  to  receive  them  for 
this  purpose.  This  contention  is  in  effect  that 
if  not  a  justification,  such  facts  may  at  least 
afford  an  excuse  for  acts  of  the  defendant  and 
meet  the  allegation  of  malice.  When  the  facta 
offered  f aU  to  show  that  the  defendant  had  any 
right  to  destroy  the  dam,  and  when  the  law 
must  be  presumed  to  be  known  to  him,  proof 
of  such  facts  could  have  no  tendency  to  show  a 
belief  that  the  law  was  different,  or  that  his 
legal  rights  were  different  from  those  which 
actually  existed.  The  question  is  indeed  on 
this  point  as  to  the  state  or  condition  of  his 
mind  and  his  honest  belief ;  but  to  have  this 
effect  and  to  be  available  as  evidence  on  this 
point  they  must  be  connected  with  evidence 
that  on  such  a  state  of  facts  he  had  been  ad- 
vised and  thus  honestly  believed  he  had  a  right 
to  destroy  the  dam,  or  with  other  evidence  o( 
a  similar  character.  The  defendant  did  not 
do  this  and  the  evidence  was  properly  rejected 
in  this  aspect  of  the  case. 

Apparently  the  defendant  sought  thus  to 
connect  it  by  proof  that  it  was  a  matter  of 
common  conversation  in  the  vicinity  of  Green 
Harbor  that  the  dike  "was  a  public  nuisance 
and  that  any  man  had  a  right  to  destroy  it** 
But  he  did  not  offer  evidence  of  a  common  or 
public  reputation  to  this  effect  or  that  he  had 
ever  been  so  advised  or  that  any  similar  state- 
ment had  ever  been  made  to  him  or  in  any 
conversation  in  which  he  participated.  Thia 
evidence  was  therefore  properly  rejected. 

In  the  charge  of  the  prwiding  Judge  the 
nature  of  the  malice  which  the  Commonwealth 
was  required  to  prove  was  clearly  and  fulhr 
explained  to  the  jury,  and  accurately  defined* 
Nor  has  the  defendant  insisted  on  any  objec- 
tion to  this  as  a  general  statement,  although  he 
now  excepts  to  a  single  remark  made  by  the 
presiding  Judge  to  the  effect  that  "When  a 
man  is  ooinff  something  which  be  has  an  hon- 
est right  to  do  he  has  no  occasion  for.  secrecy ; 
he  has  no  occasion  for  darkness ;  he  has  no 
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oocasioD  to  bide— for  he  Ib  actiDg  in  the  belief 
tbat  be  is  doinff  what  he  has  a  right  to  do." 

If  tt^  remark  is  to  be  construed  as  anvthing 
more  than  a  submission  to  the  Jury  of  the  circum- 
stances of  the  defendant's  conduct  as  bearing  on 
his  alleged  guilty  purpose,  or  1b  for  any  other 
reason  objectionable,  the  defendant  dia  not  at 
the  time  take  an  exception  thereto  so  that  it 
miffht,  if  desired,  have  been  more  clearly  lim- 
ited, expressed  or  explained.  Under  a  general 
exception  or  objection  to  a  charge  one  jcannot 
be  allowed  to  select  afterwards  particular  phras- 
es and  found  special  rxceptions  thereon.  Mo" 
MahonY.  (y  Connor,  187  Mass.  216 ;  Curry  t. 
P&rter,  125  Mass.  04 ;  Wnght  y.  Wright,  189 
Mass.  177. 

Some  other  exceptions  were  taken  by  de- 
fendant at  the  trial,  out  they  haye  not  been  in- 
sisted upon  in  argument,  and  on  examining 
them  we  do  not  £em  it  necessary  to  discuss 
them. 

As  we  are  of  opinion  that  the  exceptions  of 
defendant  must  be  oyerruled,  so  far  as  the 
second  count  of  the  second  indictment  is  con- 
cerned, we  haye  not  deemed  It  necessary  to  dis- 
cuss his  exceptions  so  far  as  they  relate  solely 
to  the  first  indictment  or  the  first  count  in  the 
second  indictment 

All  the  counts  in  both  indictments  are  clearly 
but  different  descriptions  of  the  same  offense 
by  which,  if  guilty,  the  defendant  has  incurred 
but  a  single  penalty. 


In  the  first  indictment  the  allegation  is  the 
attempted  destruction  of  a  town  way.  the  prop- 
erty of  the  Town  of  Marshfield ;  in  the  first 
count  of  the  second  indictment,  of  a  dam,  the 
property  of  the  Town  of  Marshfield.  These 
aUegations  inyolye  the  questions  whether  a 
town  way  had  been  or  could  lawfully  haye  been 
laid  out  oyer  the  dam,  and  if  so  whether  such 
way  could  be  described  as  of  Uie  property  of 
Marshfield,  and  also  whether  the  dam  could 
be  described  as  of  the  property  of  Marshfield. 

In  the  yiew  we  haye  taken  of  the  conyiction 
of  defendant  imder  the  second  count  of  the 
second  indictment,  these  questions  are  not  now 
of  importance  in  the  case  at  bar  and  are  hardly 
more  than  speculative. 

If  we  assume  that  all  might  be  decided  in 
fayor  of  defendant,  it  would  not  diminish  the 

genalty  to  which  he  is  exposed  and  to  which 
e  may  be  sentenced  by  reason  of  his  proper 
conyiction  under  the  second  count  of  the 
second  indictment  Nor  if  these  questions 
were  otherwise  decided  would  it  add  to  his 
liability.  It  is  therefore  a  sufficient  disposition 
of  the  case  submitted  to  us  by  the  report  to 
hold  that  on  the  entry  of  a  nol,  pro9.  by  the 
Commonwealth  on  the  first  indictment  and 
on  the  first  count  of  the  second  indictment, 
there  may  be  on  the  second  count  of  the  second 
indictment 
Judgment  on  verdict. 
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UNITED  STATES,  Flff.  in  Err.^ 

V, 

Mi^XWELL  LAND  GRANT  CO.  et  oL 

C New  Mezloo....) 

▲Judgment  of  the  drenlt  Court  of  the 

united  States  for  the  District  of  Ck>lorado  in  a 
salt  by  the  United  States  to  set  aside,  yacate  and 
cancel  a  patent  for  lands,  a  portion  of  which  is  in 
New  MexJoo,  on  the  ground  of  fraud,  deciding 
that  there  was  no  fraud  and  that  the  patent  is 
Talid,  is  condusiTe  upon  the  United  States  and 
all  persons  claiming  through  or  under  it,  as  to  the 
lands  located  in  New  Mejdoo,  as  well  as  those  in 
Oolorado. 

(llaroh  80,  ISSB.) 

ERROR  to  the  First  District  Court,  to  review 
a  judgment  in  favor  of  defendants  in  a  suit 
to  vacate  and  set  aside  a  patent  to  lands.  Jf- 
firmed. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Mr.  ThoBUM  Smith*  U.  8,  Diet.  Atly.,  for 
plaintiff  in  error. 

Mr,  Fnuik  Sprlni^er  for  defendants  in  er- 
ror. 

Henderson*  /.,  delivered  the  opinion  of 
the  court: 

On  the  12th  day  of  January,  1886,  the  plaint- 
iff in  error  filed  a  biU  in  chancery  in  the  First 
District,  the  object  of  which  was  to  obtain  a 
decree  vacating  and  setting  aside  the  patent  is- 
sued by  the  United  States  on  the  19th  day  of 
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May,  1879,  to  Charles  Beaublen  and  Guadalupe 
Miranda,  and  to  set  aside  and  vacate  a  survey 
made  of  the  lands  embraced  in  the  patent  situ- 
ated in  New  Mexico,  and  to  reinvest  in  the 
United  States  the  title  to  the  lands  so  covered  by 
the  survey  and  patent.  The  bill  is  founded 
upon  alleged  frauds  committed  by  the  claimant 
and  others  in  making  the  survey,  whereby  the 
officers  of  the  government  were  deceived  and 
induced  to  iBsue  the  patent  to  the  claimants. 
On  May  12,  1888,  bv  leave  of  the  court,  an 
amendment  to  the  bill  was  filed. 

On  the  15th  day  of  February,  1880,  the  Max- 
well Land  Grant  Company,  the  principal  de- 
fendant, filed  its  answer  to  the  bill.  On  the 
same  day  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company  filed  its  answer.  After- 
wards, on  the  27th  day  of  August,  1887,  the 
Maxwell  Land  Grant  Company,  by  leave  of  the 
court,  filed  a  plea  in  bar  of  the  action,  setting 
forth  certain  proceedings  had  in  the  Circuit 
Court  for  the  Eighth  Judicial  Circuit  of  the 
United  States,  sitting  within  the  District  of 
Colorado,  in  which  it  is  alleged  that  the  subject 
matter  and  the  parties  are  identical  with  the 
subject  matters  and  parties  involved  in  this 
suit,  and  that  by  the  consideration,  Judgment 
and  decree  of  that  court  the  right  claimed  un- 
der the  bill  was  adjudeed  and  finally  deter- 
mined lu^inst  the  plaintiff,  and  in  favor  of  the 
Maxwell  Land  Grant  Company.  See  U,  8,  v. 
Maxwell  Land  Grant  Co.  21  Fed.  Rep.  19,  26 
Fed.  Rep.  lia 

The  plea  was  accompanied  by  a  large  num- 
ber of  exhibits  in  proof  of  the  facts  set  up  in  it 
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On  the  12th  day  of  May,  1888,  plaintiff  in 
error  filed  a  motion  to  strike  out  and  set  aside 
the  plea  filed  by  the  Maxwell  Land  Grant  Com- 
pany, on  the  ground  of  insuflSciency.  On  the 
same  day  this  motion  came  on  to  be  heard,  and 
was  overruled  by  the  court;  and  thereupon  the 
issue  joined  on  the  plea  of  former  aajudica- 
tion  was  heard  and  found  to  be  sufficient  in  law 
and  true  in  fact.  The  United  States  brought 
error. 

PlaintiflP  assigns  three  grounds  of  error,  as 
follows:  (1)  error  committed  by  the  court  in 
overrulinff  complainant's  motion  to  strike  out 
defendants  plea  in  bar;  (2)  error  of  the  court 
in  sustainhig  the  plea  as  sufficient  in  law  to  bar 
the  further  prosecution  of  the  suit;  (3)  error  of 
the  court  in  finding  as  true  the  facts  alleged  in 
the  plea. 

On  these  assignments  of  error  counsel  have 
argued  but  one  proposition,  divided  into  two 
grounds:  (1)  Does  the  pica  show  the  subject 
matter  of  the  Colorado  suit  to  be  the  same  as 
that  stated  in  complainant's  bill?  And,  if  so, 
does  the  record  of  the  final  Judgment  pleaded 
show  that  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado  obtained  or 
could  have  obtained  Jurisdiction  over  tbat  por- 
tion of  the  grant  lands  covered  by  the  patent 
Iving  within  the  limits  of  the  Territory  of  New 
Mexico?  The  plea  alleges,  and  the  proofs  of- 
fered show,  that  in  the  month  of  August,  1882, 
the  United  States  brought  a  suit  in  chancery  in 
the  United  States  Circuit  Court  for  the  District 
of  Colorado,  to  set  aside  and  annul  the  patent 
issued  to  Beaubien  and  Miranda  for  the  lands 
now  known  as  the  "Maxwell  Land  Grant" 

The  lands  embraced  in  the  patent  are  situate 
partly  in  Colorado  and  partly  in  New  Mexico. 
The  principal  defendant,  the  Maxwell  Land 
Grant  Company,  held  the  legal  title  to  the  land, 
and  was  a  corporation  doing  business  both  in 
Colorado  and  New  Mexico.  Being  duly  served 
with  process.it  appeared  and  answered  the  bill 
Various  amendments  were  made  to  the  bill 
from  time  to  time,  until  finally  the  cause  was 
determined  on  its  merits,  upon  a  bill  which 
prayed  that  the  patent  be  canceled  upon  the 
following  grounds:  (1)  want  of  authonty  to  is- 
sue it;  (2)  inadvertence  and  mistake;  (3)  fraud 
and  misrepresentation,  by  which  the  United 
States  officers  were  deceived.  The  bill  was  dis- 
missed in  the  circuit  court,  and  on  appeal  to 
the  Supreme  Court  of  the  United  States  the 
cause  was  finally  decided  there  in  March,  1887. 
1*bc  Judj^ment  of  the  court  below  was  affirmed. 
MaxweU  Land  Grant  Cam,  121  U.  S.  825  po  L. 
ed.  949],  8amA  Ca^e,  on  rehearing,  122  U.  S.  865 
[80  L.  ed.  1211]. 

From  an  ins])ection  of  the  opinion  of  the 
court  it  will  be  seen  that  the  case  was  vigorous- 
ly litigated  and  thoroughly  considered  by  \he 
courts.  In  the  opinion  on  the  rehearing  the  court 
said:  ''We  are  entirely  sotisfied  that  the  grant, 
as  confirmed  by  the  action  of  Congress,  is  a 
valid  grant;  that  the  survey  and  the  patent  is- 
sued upon  it,  as  well  as  the  original  fi;rant  by 
Armijo,  are  entirely  free  from  any  fraud  on 
the  part  of  the  grantees,  or  those  claiming  un- 
der them;  and  tliat  the  decision  could  be  no 
other  than  that  which  the  learned  Jud^  of  the 
circuit  court  below  made,  and  which  this  court 
affirmed."    122  U.  S.  865/80  L.  ed.  1211]. 

The  bill  in  this  case  is  almost  word  for  word 
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a  copy  of  the  bill  in  the  Colorado  Court  on 
which  the  cause  was  finally  decided.  In  both 
suits  the  court  was  asked  to  decree  the  invalid- 
ity of  the  patent  as  an  entiretv.  The  statins 
and  chaiging  portions  of  the  mils  are  identiciu 
in  substance,  and  so  is  the  praver,  so  far  as  the 
court  had  power  to  grant  relief.  The  alleaa- 
tions  contained  in  the  Colorado  bOl  were  sim- 
ciently  broad  to  meet  the  proofs  offered,  and 
covered  every  cause  of  acuon  on  which  relief 
could -be  granted;  and  it  would  be  difficult  to 
see  how  an  amendment  could  be  made  the  ef- 
fect of  which  would  to  be  change  the  issue 
presented  by  the  bill  and  amendment  upon 
which  the  cause  was  fi nally  decided.  After  the 
filing  of  the  plea  in  this  cause  the  plaintiff,  by 
leave  of  the  court,  filed  an  amendment  to  the 
bill.  The  substance  of  this  amendment  is  a 
more  specific  statement  of  the  means  employed 
by  Elkins,  Marmon  and  Maxwell  hi  procuring 
the  lines  of  the  grant  to  be  extended  beyond 
the  original  boundary  lines  as  fixed  by  the 
Mexican  authorities  when  possession  was  de- 
livered to  its  grantees,  and  the  arts  practioed  bv 
them  upon  the  officers  of  the  government  in 
causing  the  survey  to  be  approved  and  patent 
issued  covering  a  laree  body  or  tract  of  land 
not  originally  or  rightiuUv  covered  by  the  grant 
from  Mexico.  By  stipulation  the  matter  em- 
braced in  the  amendment  was  answered  by  the 
plea  already  ffied. 

That  the  subject  matter  and  parties  to  this 
suit  are  identical  with  the  subject  matter  and 
parties  to  the  suit  in  Colorado  in  all  essential 
respects  cannot  be  denied.  We,  however,  have 
more  difficulty  in  reaching  a  satisfactoir  con- 
clusion on  the  other  qu^on  discussea,  viz., 
whether  the  Circuit  Court  of  the  United  States 
for  the  District  of  Colorado  had  Jurisdiction  to 
render  a  decree  affecting  the  title  to  lands  lying 
in  New  Mexico.  Appellant's  counsel  insists 
that  the  Colorado  decree  pleaded  here  is  not  a 
bar  to  this  action,  for  the  reason  that  a  portion 
of  the  lands  covered  by  the  patent  are  situate 
in  New  Mexico,  and  the  decree  must  be  regard- 
ed as  a  nullity,  so  far  as  it  seeks  to  affect  the 
title  to  lands  not  within  the  jurisdiction  of  the 
court. 

The  following  cases  are  relied  upon  to  sup- 
port this  proposition:  Tdand  v.  Sprague,  87  U. 
S.  12  Pet.  800  [9  L.  ed.  10981;  Northern  Indi- 
ana B,  Oo,  V.  Mich,  Cent.  i2.  Cb.  56  U.  S.  15  How. 
288  [14  L.  ed.  674];  Oarringtan  v.  Brents,  1 
McLean,  167;  Maatie  v.  WatU,  10  U.  S.  6 
Cranch,  148  [8  L.  ed.  181]. 

The  last  cited  case  is  a  very  instructive  one, 
and  we  think  in  point  here.  Ohi^  Justice 
Marshall,  delivering  the  opinion,  said:  "  This 
suit  having  been  originally  instituted  in  the 
court  of  Kentucky  for  the  purpose  of  obtain- 
ing a  conveyance  of  lands  lying  in  the  State  of 
Ohio,  an  objection  is  made  by  the  plaintiff  in 
error,  who  was  the  defendant  below,  to  the 
Jurisdiction  of  the  court  by  which  the  decree 
was  rendered.  Taking  into  view  the  character 
of  the  suit  in  chancery  brought  to  establish  a 
prior  title  originating  under  the  land  law  of 
Virginia  against  a  person  claiming  under  a 
senior  patent,  considering  it  as  a  substitute  for 
a  caveat  introduced  by  the  peculiar  cfarcum- 
stances  attending  Uiose  titles,  this  court  is  of 
opinion  that  there  is  much  reason  for  consider- 
ing it  as  a  local  action,  and  for  confining  it  to 
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the  court  shting  within  the  State  in  which  the 
lands  He.  Was  this  cause,  therefore,  to  he  con- 
sidered as  involving  a  naked  question  of  title; 
was  it,  for  example,  a  contest  between  Watts 
and  Powell, — the  Jurisdiction  of  the  Circuit 
Court  of  Kentucky  would  not  be  sustained. 
But  where  the  question  changes  its  character, 
where  the  defendant  in  the  original  action  is 
liable  to  the  plaintiff,  either  in  consequence  of 
contract  or  as  trustee,  or  as  the  holder  of  a  legal 
title  acouired  by  any  species  of  mala  Jktes 
practicea  on  the  plamtiff,  the  principles  of 
equity  give  a  court  Jurisdiction  wherever  the 
person  may  be  found;  and  the  circumstance 
that  a  question  of  title  may  be  involved  in  the 
inouiry,  and  may  even  constitute  the  essential 
points  on  which  the  case  depends,  does  not 
seem  sufficient  to  arrest  that  Jurisdiction. 

In  the  celebrated  case  of  Emn  v.  Lard  Balti- 
more, 1  Ves.  Sr.  444,  the  Chancellor  of  En- 
gland decreed  a  specific  performance  of  a  con- 
tract respecting  lands  Iving  in  North  America. 
The  objection  to  the  jurSdiction  of  the  court 
in  that  case,  as  reported  by  Vesey,  was  not  that 
the  lands  lay  without  the  Jurisdiction  of  the 
court,  but  that,  in  cases  relating  to  boundaries 
between  provinces,  the  Jurisdiction  was  exclu- 
sively in  the  King  and  council."  Still  quoting 
from  the  opinion  of  the  Lord  Chancellor,  he 
says:  **  The  strict  primary  decree  of  a  court  of 
equity  is,  he  says,  in  personam,  and  may  be 
enforced  in  all  cases  where  the  person  is  with- 
in its  Jurisdiction.  In  confirmation  of  this  po- 
sition he  cites  the  practice  of  the  courts  to  de- 
cree respecting  lands  lying  in  L*eland  and  in 
the  Colonies,  if  the  person  against  whom  the 
decree  was  prayed  be  found  in  England." 
Reference  is  made  to  the  cases  of  Earl  of  Kil- 
dare  V.  Etistcuse,  1  Vem.  419,  and  Toiler  v. 
Carteret,  2  Vem.  494. 

Subsequently  to  these  decisions  was  the  case 
of  Penn  v.  I/rrd  Baltimore^  1  Ves.  Sr.  444,  in 
which  the  performance  of  a  contract  for  lands 
lying  in  IsoTth  America  was  decreed  in  En- 
eland.  Continuing,  the  Chief  Justice  said: 
°*IJpon  the  authority  of  these  cases,  and  of 
others  which  are  to  be  found  in  the  books,  as 
well  as  upon  general  principles,  this  court  is  of 
opinion  that  in  a  case  of  fraud,  of  trust  or  of 
contract  the  Jurisdiction  of  a  court  of  chancerv 
is  sustainable  wherever  the  person  be  found, 
although  lands  not  within  tne  Jurisdiction  of 
the  court  may  be  affected  by  the  decree." 
Maeeie  v.  Watts,  10  U.  S.  6  Cranch,  148  [8  L. 
ed.  1811. 

The  United  States  brought  suit  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Colorado,  to  set  aside,  vacate  and  cancel  the 
patent  assaUed  here.  The  bill  in  that  case  is 
grounded  upon  allegations  of  fraud  committed 
by  the  patentees  ana  others  holding  through  or 
under  them,  by  means  of  which  the  officers  of 
the  plaintiff^  were  deceived  into  issuing  and  de- 
livering the  patent.  Fraud  in  various  ways 
was  charged  against  the  grantees  under  the 
patent,  and  the  patent,  as  an  entirety,  was  in- 
volved in  the  issue  raised,  heard  and  finally  de- 
termined in  the  Circuit  and  Supreme  Courts  of 
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the  United  States.  It  is  quite  clear  that,  had 
the  United  States  succeeded  in  that  suit,  the  de- 
cree would  have  affected  the  title  to  the  lands 
embraced  in  the  patent  lying  in  New  Mexico. 
Personal  service  was  had  upon  the  Maxwell 
Land  Grant  Company  in  that  suit,  and  an  ap- 
pearance duly  entered,  and  the  suit,  after  long 
delays,  finally  decided^  declaring  the  patent 
valid  for  the  lands  covered  by  it,  wherever  sit- 
uated. The  final  judgment  in  that  suit  was  in« 
tended  to  be,  and  we  think  was,  conclusive 
upon  the  United  States  and  all  persons  claim- 
ing through  or  under  it,  whether  the  lands  con* 
veyed  by  the  patent  were  located  in  Colorado 
or  New  Mexico.  The  suit  was  instituted  and 
contested  through  the  courts  to  a  final  decision 
in  the  court  of  last  resort,  solely,  or  mainly,  at 
least,  upon  the  nround  that  such  frauds  bad 
been  committed  c>y  the  original  mm  tees  and 
those  claiming  under  them,  in  locating  the 
lands  and  extending  the  true  boundsuries  there- 
of in  such  manner  as  to  deceive  the  officers  of 
the  United  States,  and  thereby  cause  them  to 
issue  the  patent,  that  a  court  of  equity  would 
annul  the  patent.  The  court  found  that  there 
was  no  fraud  proven  in  the  case,  and  that  tiie 
patent  was  legal  sod  valid,  and  free  from  the 
taint  of  fraud.  The  issue  directly  involved  in 
the  controversy  was  that  of  fraud  practiced 
upon  the  United  States  tbroueh  its  officers. 
The  determination  was  against  the  truth  of  the 
facts  alleged,  and  the  United  States,  like  any 
other  suitor  in  a  court  of  Justice,  is  bound  by 
the  final  Judgment  of  courtsof  competent  Juris- 
diction when  it  elects  to  liti^te  any  question  of 
fact  in  the  courts.  There  is  no  doubt  that  a 
Judgment  or  decree  necessarily  affirming  the 
existence  of  any  fact  is  conclusive  upon  the 
parties  or  their  privies  whenever  the  existence 
of  that  fact  is  again  in  issue  between  them. 
Duchess  of  Kingston's  Case,  20  How.  State  Tr. 
855;  Croudson  v.  Leonard,  8  U.  S.  4  Cranch, 
486  [2  L.  ed.  670];  Peay  v.  Duncan,^  Ark. 
85;  Lore  v.  Truman,  10  Ohio  St  45;  Freeman, 
Judgments,  §  249;  Wales  v.  Lyon,  2  Mich. 
276. 

The  Supreme  Court  of  the  United  States  af- 
firmed in  distinct  terms  that  there  was  no  fraud 
committed  in  procuring  the  patent  to  be  issued 
by  the  patentees,  or  those  claiming  under  them; 
that  the  patent  was  legal  and  is  the  evidence 
of  the  legal  ownership  of  all  the  lands  embraced 
in  it  or  covered  By  it.  It  directly  affirmed  the 
nonexistence  of  fraud,  and,  having  done  so,  in 
a  proper  case,  the  courts  of  the  country  will 
not  permit  the  plaintiff  in  another  suit  to  con- 
trovert this  Judicially  established  fact,  where 
the  issue  is  between  the  same  parties  or  their 
privies.  The  United  States  having  exhausted 
its  power  in  a  fruitless  effort  to  cancel  this  pa- 
tent, it  becomes  the  duty  of  the  courts  and  the 
people  to  abide  the  final  Judgment  of  the  high- 
est tribunals  to  which  a  controversy  can  be  ap- 
p^ed,  and  to  seek  redress  for  meritorious 
grievances,  if  any  exist,  at  the  bands  of  a  Just 
andgenerous  Government. 

Tm  judgment  of  the  Court  below  is  affirmed. 

Jsongf  Ch,  J.,  and  Briiiker»  J,,  concur. 
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V, 

Julia  E.  DUFF  et  aL,  Appti. 
i CaL ) 

L  The  fAvin^  of  notlee  of  tnteiitloii  to 
move  ftn* »  noir  trial  tt  suffloiently  shown  by  a 
reoital  in  the  order  denyUv  a  motion  for  a  new 
tzlal,  that  the  motion  was  made  '"upon  the 
grounda  let  forth  In  defendantiB  notice  of  mo- 
tion." 

1 A  poorer  of  mttomey  to  sell  and  con^^ey  does 
not  confer  authority  to  give  the  property  away; 
and  a  conveyance'  by  the  attorney  without  con- 
sideratlon,  is  a  mere  nullity. 

I.  A  bona  fide  mortga^^ee  without  notlee 
ttom  one  who  holds  the  apparent  lesal 
title  to  the  land  mortgaged,  but  whoee  title  is 
invalid,  the  title  being  in  fact  in  another,  acquires 
by  estoppel  a  valid  lien  upon  the  property  as 
against  the  true  owner,  and  becomes  entitled  to 
the  same  protection  as  if  the  land  had  been  in 
fact  the  property  ot  the  apparent  owner. 

4.  Where  land  has  been  eonwey  ed  without 
eonsideratlon*  though  by  conveyance  pur- 
porting to  be  for  a  valuable  consideration,  under 
a  power  of  attorney  to  sell  and  convey,  and  the 
grantee  gives  a  mortgage  upon  it,  parties  who 
have  succeeded  to  the  rights  of  the  original  own- 
er upon  his  death  are  entitled  to  redeem  from  the 
mortgage,  and,  after  the  mortgagee  has  notice  of 
their  rights,  they  will  not  be  out  off  by  a  foreclos- 
ure unless  made  parties  thereto. 

ft.  Purehaeere  at  a  flherlirs  sale  on  fbre- 
doenre  of  a  mortgage  given  by  the  grantee  to 
whom  land  has  been  deeded  without  considera- 
tion, under  a  power  of  attorney  to  sell  and  con- 
vey, will,  if  they  have  no  notice  of  the  invalidity 
of  the  deed,  be  protected  as  hona  Jtde  purchasers. 

5.  The  pendency  ^  *  '^^  ^^  declare  the  in- 
validity of  the  title  of  the  mortgasor  is  notice  to 
purchasers  at  a  sale  on  f  oieolosure  of  the  mort- 
gage, of  the  ricrhts  of  the  plaintiff  in  such  suit. 

T.  In  an  action  to  quiet  title*  where  the  validi- 
ty of  the  plaintilTB  claim  depends  upon  the  ques- 
tion of  notice  of  the  rights  of  the  defendants,  be- 
lng,perfect  title  if  he  had  no  notice,  but  not  valid 
IT  bo  had  notice,  the  question  whether  or  not  de- 
fendants are  barred  by  statute  from  setting  up 
'  their  claim  to  tiio  property  Is  Immaterial. 

(October  28, 1888.) 

V<ynL— Power  to  aeQ  doe$  notf  authorize  gift 
A  deed  purportinsr  to  be  executed  under  a  power 
of  attorney  must  be  executed  in  pursuance  of  the 
power,  and  be  within  its  terms;  hence,  a  power  to 
sell  does  not  authorize  a  gift  of  the  property  or  the 
transfer  of  it  for  any  purpose,  other  than  in  com- 
pletion of  a  sale.  Dupont  v.  Wertheman,  10  CaL 
864:  Mott  V.  Smith,  16  OaL  688. 

Ptarehcucrai  exeeittton  sole. 
A  purchaser  at  an  execution  sale  is  to  all  Intents  a 
purchaser  In  good  faith  for  a  valuable  consideration 
and  without  notice.  See  Orth  v.  Jennings,  8  Blackf . 
ISO;  Bodgers  v.Oibson,  4  Yeates,  111:  Helster  v.  Fort- 
ner,  2  Blnn.  40;  RIemon  v.  Schurok,  2»  N.  Y.  606:  Mer- 
rick V.  Post,  16  Wend.  688;  Lansing  v.  Chamberlahi,  8 
Wend.  620, 626;  Stuart  v.  Town,  4  Oow.  6Mr.  Den  v. 
Kichman,  18  N.  J.  L.  48;  Morrison  v.  Funk,  28  Pa.  421; 
Stewart  v.  Freeman,  22  Pa.  120, 128;  Kellam  v.  Jan- 
son,  17  Pa.l07;  Mann*s  App.  1  Pa.  24;  Wilson  t.  Scbo- 
6nberi)rer,84  Pa.  121;  Scribner  v.Lockwood  9  Ohio484; 
Paine  v.  Mooreland,  15  Ohio,  485;  Runyan  v.  McClel- 
lau,  24  Ind.  166:  Gouvemeur  v.  Titus.  6  Paf ire,  847. 
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APPEAL  by  defendants,  from  a  judgment 
of  the  Superior  Court  for  Humbolat  County 
(Hamilton,  /.,)  in  favor  of  the  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new  trial, 
in  a  suit  to  quiet  title.    Bevened, 

(Commissioners'  decision.) 

Tlie  facts  and  questions  presented  are  stated 
in  the  opinion. 

Messrs.  Wilson  A  Wilson  (S.  M.  Wilson, 
of  counsel)  and  J.  D.  H.  Chamberlain  for 
appellants. 

Messrs,  Horaee  L.  Smith,  £•  W.  Ko- 
Kinstry  and  S.  M.  Bnek  for  respondent 

Hayne,  C,  delivered  the  following  opinion: 

Suit  to  quiet  title  to  three  tracto  of  land.  The 
defendants  set  up  title  in  themselves,  and  filed 
a  cross  complaint  for  affirmative  relief. 

A  prelimmary  objection  is  taken  to  the  pro- 
ceedings on  motion  for  new  trial,  upon  the 
ground  that  the  record  does  not  show  that  a 
notice  of  intention  was  given,  *and  the  case  of 
Daminguez  v.  MascotU  (CaL)  15  Pac.  Rep.  778, 
is  reHed  upon.  We  think,  however,  that  it  suf- 
ficiently appears  from  the  record  that  a  notice 
of  intention  was  given. 

The  order  denying  the  motion,  which  is  a 
part  of  the  record  (Code  CiTil  Proc.  g  962)  re- 
cites that  the  motion  was  made  "upon  tbe 
erounds  set  forth  in  defendants'  notice  of  mo- 
tion . "  This  sufficiently  shows  that  a  notice  was 
given.  It  is  not  necessivry  that  the  notice  should 
be  formally  set  out.  The  fact  that  it  was  given 
may  be  inferred  from  a  recital  in  the  statement 
or  bill  of  exceptions  (Frosi  y.  MeeU,  52  Cal.  670), 
or  from  a  stipulation  {Oodchaux  y.  Mufford,  20 
Cal.  320),  or,  as  in  this  case^  from  the  order 
disposing  of  the  motion.  Otrdner  y.  Beswick, 
09  Cal.  115, 116. 

In  the  case  of  Bank  ef  IleaWimrg  v.  IlitchF' 
eoek  (Cal.)  18  Pac.  Rep.  648,  the  fact  that  a 
notice  had  been  given  was  inferred  from  a 
statement,  in  the  order  denying  the  motion,  that 
''A  motion  for  a  new  trial  u  not  the  proper  ren> 
edy." 

It  is  true  that  the  recital  here  only  goes  to  the 
fact  that  A  notice  was  giyen,  without  showing 
its  contents,  or  that  it  was  given  in  time.  But 
it  will  be  presumed  that  the  grounds  stated  in 
the  bill  of  exceptions  correspond  (as  they  should) 
with  the  grounds  stated  in  the  notice.  And  it 
has  been  several  times  held  that  where  it  ap- 
pears that  a  notice  was  giyen,  it  will  be  pre- 
sumed to  have  been  in  time,  unless  the  record 
shows  the  contrary.  liaussin  y.  Stewart,  83  CaL 
210:  Bvmett  v.  Steams,  83  Cal.  472;  Oirdner 
y.  Besitick,  69  Cal.  115,  116. 

The  case  of  Domingues  v.  MascotU,  therefore, 
has  no  application,  and  the  preliminaiy  objec- 
tion is  not  well  taken. 

Upon  the  merits  the  facts  shown  by  the  reo* 
ord  are  as  follows: 

In  1868,  one  William  R.  Duff,  who  was  then 
the  owner  of  the  proper^  in  controversy,  de- 
parted from  the  State,  leaving  a  power  of  at* 

*SectioD  060,  ORl.Code  Civ.Procprovldesthat  **The 
party  intendinff  to  move  for  a  new  trial .  .  .  must 
.  .  .  after  notice  of  the  decision  of  the  court .  .  . 
serve  upon  the  adverse  party  a  notice  of  his  inten- 
tion," etc.    [Rep.] 
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torney  to  his  father,  Richard  DufiF.  William 
R.  Duff  remained  awa^  until  his  death,  which 
occurred  in  April,  1876.  During  his  lifetime 
his  father,  assuming  to  act  as  his  i^gent,  execut- 
ed conveyances  of  the  property  to  one  Robert 
P.  Duff,  the  brother  of  William  R.  These 
conveyances  purported  to  be  for  valuable  con- 
sideration; but  "were  in  fact  made  without  anv 
consideration  given,  or  agreed  to  be  given. 
The  grantee  mort^{;ed  one  of  the  pieces  of 
property  to  one  Wilham  Ritchie  for  $500,  and 
the  others  to  one  Charles  Fiebig  for  $1,500. 
Neither  of  these  mortgagees  had,  at  the  time 
tlicy  took  their  mortjniges,  any  notice  of  the 
rights  of  William  R.  Duff,  or  of  his  successors 
in  interest.  Each  of  the  mortgages  was  fore- 
closed after  the  death  of  William  R.  Duff,  but 
^is  successors  in  interest  were  not  parties  to 
either  of  the  suits.  The  piece  covered  bv  the 
Ritdiie  mortgage  was  sold  directl  v  to  the  plaint- 
iff, who  in  one  course  received  the  sheriff's 
deed.  The  other  pieces  were  bought  in  by  the 
mortgagee  Fiebig,  who,  after  receiving  the 
sbcrin's  deed,  conveyed  to  the  plaintiff. 

William  R.  Duff  never  knew  of  the  convey- 
ance to  his  brother  Robert;  and  his  wife  and 
cbUd  (defendants  here)  first  learned  of  it,  and 
of  the  fact  that  it  was  without  consideration, 
in  December,  1880.  In  Februaiy,  1881.  they 
brought  a  suit  against  Robert  P.  Duff  and  one 
FranK  S.  Duff,  but  not  against  the  plaintiff 
here,  '*to  have  the  title  acquired  by  Robert  P. 
Duff  .  .  .  declared-  to  be  void,  and  that  de- 
fendants in  that  action  held  the  property  in 
trust;"  and  at  the  same  time  filed  a  notice  of  lis 
pendens.  This  notice  was  filed  before  the  mort- 
gages were  foreclosed.  Judgment  in  said  action 
was  rendered  for  plaintiffs,  but  this  judgment 
was  reversed  on  appeal,  and  the  case  was  re- 
manded for  a  new  trial  Bee  Duffy.  Duff,  71 
Cdl.  513. 

Said  action  was  pending  at  the  time  of  the 
trial  herein.  Judgment  in  the  case  before  us 
was  given  for  the  plaintiff,  and  the  defendants 
appeal. 

We  think  the  Judgment  appealed  from  was 
erroneous. 

1  The  power  of  attomev  was  to  sell  and  con- 
vey the  property.  It  dia  not  authorize  the 
agent  to  give  the  property  away,  or  to  commit 
a  fraud  upon  the  principal  by  executing  a  con- 
veyance which  purported  to  be  for  valuable 
consideration,  but  which  was  in  fact  without 
anjr  oocsideration  "given,  or  agreed  to  be  giv- 
en. *'  Tbe  grantee  must  necessarily  have  known 
that  he  did  not  give  or  agree  to  give  any  con- 
sideration for  the  deed,  and  conse(]uently  that 
the  agent  had  no  authority  to  make  it.  Tbe  con- 
veyance, being  one  which  the  agent  had  no 
power  to  make,  was  a  nullity  (Dupont  v. 
iVeri/ieman,  10  Cal.  SHS);  and^  such  being  the 
ca«e,  the  legal  title  remained  m  the  principal, 
William  R  Duff. 

The  case  of  Dufv,  Duff,  71  Cal.  618,  is  not 
inconsistent  with  the  foregoinc".  In  that  case 
it  seems  to  Lave  been  argued  that  a  court  of 
cqiiitv  had  no  jurisdiction  because  no  title 
passed  under  the  agent's  deed.  The  court,  how- 
ever, said  that  there  was  fraud,  and  that  that 
was  sufficient  togive  the  jurisdiction.  See  page 
533.  But  we  see  nothing  in  the  opinion  to  the 
effect  that  the  title  passed  to  Robert  P.  Duff, 
although  the  suit  seems  to  have  bocu  framed 
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on  that  theory.  We  do  not  see  how  it  can  be 
held  that  the  title  passed  under  the  agent's  deed 
without  overruling  Dupont  v.  Wertheman, 
which  we  think  was  rightly  decided. 

9.  But,  although  the  legal  tiUe  remained  in 
William  R.  Duff,  the  apparent  title  was  in  Rob- 
ert P.  Duff:  and  Ritchie  and  Fiebig  having  lent 
their  money  to  him,  and  taken  their  mortgages 
without  notice  of  the  facts,  were,  so  far  as  their 
securities  were  concerned,  purchasers  without 
notice  for  a  valuable  consideration.  But  pur- 
chasers of  what?  Not  of  the  legal  title,  for 
under  our  system  a  mortgage  does  not  convey 
the  legal  title.  They  simply  took  liens  upon 
the  property  to  secure  the  sums  lent  by  them. 
Their  mortgages  conferred  upon  them  tbe  right, 
by  proper  proceedings,  to  have  the  legal  title 
sold  to  satisfy  their  claims.  But  to  that  end  it 
was  necessary  to  bring  suits  of  foreclosure 
against  the  pu*ties  who  had  the  legal  title.  The 
person  who  executed  the  morU»ges  had  no 
title,  either  legal  or  equitable.  No  title,  there- 
fore, could  be  got  through  a  suit  against  him 
alone.  The  mortgagees  had  to  rely  upon  a  spe- 
cies of  estoppel,  and  they  could  not  have  tuis 
estoppel  Juaicially  decbued  against  persons  who 
were  not  before  the  court. 

It  is  too  plain  for  discussion  that,  at  any  time 
before  the  foreclosure  suits,  tbe  real  owners 
had  the  right  to  redeem  their  property  from 
the  incumbrances  to  which  it  was  subjected  by 
the  fraud  of  the  agent  of  their  predecessor  in 
interest;  and  they  could  not  be  deprived  of  this 
right  bv  suits  to  which  they  were  not  parties. 
The  rule  that  adverse  titles'^cannot  properly  be 
litigated  in  foreclosure  has  no  application. 

The  fallacy  which  we  think  runs  all  through 
the  argument  of  the  learned  counsel  for  the  re- 
spondent is  in  assuming  that  Robert  P.  Duff 
ever  had  any  title.  But  as  we  have  stated,  the 
conveyance  to  him  was  in  excess  of  the  powers 
of  the  agent,  and  was  therefore  a  mere  nullity. 
If  Robert  P.  Duff  iiad  conveyed  the  properly 
to  a  purchaser  for  value,  without  notice,  and 
such  purchaser  had  mortgaged  it,  the  result 
would  probably  have  been  different.  It  mi^ht 
then  have  'been  claimed  that  tbe  whole  title 
passed  to  such  purchaser,  and  that  he  was  the 
only  party  necessary  to  be  made  a  defendant  in 
the  foreclosure  suits.  But  inasmuch  as  the 
mortgagees  took  their  mortgages  directly  from 
Robert  P.  Duff,  who  never  had  any  title 
either  at  the  date  of  the  mortgages  or  other- 
wise, it  was  necessary  to  bring  the  persons  who 
had  the  title  before  the  court,  which  was  not 
done.  Hence  the  foreclosure  proceedings  did 
not  ex  propria  vigore  cut  off  the  rights  of  the 
successors  in  interest  of  William  R.  Duff. 

8.  But  the  apparent  title  being  in  Robert  P. 
Duff,  a  defendant  in  the  foreclosure  suits,  we 
think  that  a  purchaser  at  the  sheriff's  sales  for 
value,  and  without  notice,  would  take  as  good 
a  title  as  if  he  had  purchased  directly  from 
Robert  P.  Duff,  and  taken  a  deed  from  him. 
See  2  Pom.  Ea.  Jur.  §  774.  And  inasmuch 
as  there  is  no  dispute  that  the  purchasers  at 
such  sales  gave  value  for  their  deeds,  the  ques- 
tion is  reduced  to  this:  Did  they  have  notice 
of  the  rights  of  the  defendants  at  the  time  they 
purchased?  In  this  regard  the  findings  show 
the  power  of  attorney  m  full,  tbe  fact  that  the 
deed  from  the  agent  to  Robert  P.  Duff  was 
without  consideration,  and  that  the  foreclosure 
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suits  were  against  Robert  P.  Doff  and  one 
Frank  8.  Duff— not  against  tbe  defendants 
here.  Tbe  findings,  tberefore,  show  that  tbe 
legal  ttUe  did  not  pass  to  the  purduuters  at  the 
foreclosure  sales,  unless  they  were  without  no- 
tice. It  is  neoenary,  therefore,  that  the  want 
of  notice  should  appear  from  the  findings. 
Compare  Landers  y.  BoUan,  26  Gal.  894.  If 
they  do  not  show  this  afllrmativelj,  they  do  not 
support  the  judgment;  and  this,  independent 
of  the  question  as  to  the  burden  of  proof  at  the 
trial. 

But  the  findings  do  not  show  that  the  pur- 
chasers were  without  notice  at  the  time  of  the 
foreclosure  sales.  What  they  do  show  is  that 
the  mortgagees  had  no  notice  at  the  time  they 
took  their  mortgages,  which  is  quite  a  different 
thing.  This  ddect  in  the  findings  is  not  cured 
by  any  admission  of  the  parties,  as  supposed 
by  the  counsel  for  the  res|)ODdent.  There  was 
nothing  in  the  nature  of  an  agreed  statement  of 
facts,  made  i)art  of  the  Judgment  roll  by  stipu- 
lation. See  cases  cited  in  section  249,  Hayne, 
New  Trial  &  App. 

The  admissions  were  of  mere  matters  of  evi- 
dence at  the  trial.  The  cases  cited  by  the  learned 
counsel  have  no  application,  being  in  reference 
to  admissions  in  the  pleadings.  The  findijnes, 
therefore,  do  not  support  tbe  Judgment.  This 
Is  sulBcient  to  require  a  reversal;  but,  since  the 
question  of  notice  will  arise  u^n  a  retrial,  and 
has  been  argued,  we  have  examined  the  evidence 
in  regard  to  it 

Tbe  evidence  shows  that  the  suit  of  Dvff  v. 
Dvff  was  commenced  before  either  of  the  de- 
crees in  foreclosure  was  rendered.  The  pur- 
pose of  that  suit  was  "to  have  the  title  acquired 
by  Robert  P.  Duff  and  Frank  S.  Duff,  under 
the  power  of  attomejr  mentioned  in  defendants' 
cross  comi)laintin  this  action,  declared  void." 
The  plaintiff,  Randall,  who  was  Uie  purchaser 
at  the  Ritchie  sale,  had  actual  knowledge  of 
this  suit.  It  does  not  appear  that  Fiebiff,  who 
bought  in  the  property  at  the  sale  under  his 
mortgage,  and  afterwards  conveyed  to  Randall, 
had  any  such  actual  knowledge.  But  a  notice 
of  li9  pendens  WBS  filed  on  the  day' the  suit  was 
commenced;  and  this  gave  both  Randall  and 
Fiebig  constructive  notice  of  the  pendency  of 
the  suit. 

Now,as  has  been  stated,  the  mortgagees  could 
not  claim  to  be  purchasers  of  anything  but  a 
lien  up  to  the  time  of  the  foreclosure  proceed- 
ings; and  those  proceedings  did  not  cut  off  the 
rights  of  the  defendants  here,  because  they  were 
not  parties  to  said  suits;  so  that  whatever  riehts 
Fiebig  and  Randall  got  must  arise  from  their 
having  been  innocent  purchasers,  at  the  fore- 
closure sales,  of  tbe  apparent  title  of  Rob- 
ert P.  Duff.  Thev  therefore  claim  through 
him.  This  being  the  case,  and  the  suit  to  de- 
clare the  invalidttv  of  his  supposed  title  having 
been  pending  at  the  time  thej  purchased,  and 
they  being  charged  with  notice  thereof,  how 
can  it  be  contended  that  they  took  the  property 
free  from  the  claims  litigated  in  that  suit,  so  as 
to  be  entitled  to  have  their  title  quieted  as 
against  such  claims?  We  understand  it  to  be 
elementary  law  that  a  person  who  acquires  the 
claim  of  a  defendant  in  a  pending  suit,  of  which 
he  has  notice,  takes  subject  to  the  rights  of  the 
plaintiff  in  such  suit.  The  maxim  is.  Pendente 
Uie  nihil  inntwtur;  and  whUe  our  statute  has 
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made  some  change  as  to  what  constitutes  no- 
tice, it  makes  none  as  to  the  effect  of  the  notice 
when  given. 

It  results  that  the  purchasers  at  the  foreclos- 
ure sales  are  subject  to  the  rights  of  the  pldnt- 
iff  in  the  suit  of  Duff  v.  Huff,  We  cannot 
know  from  the  recora  before  us  what  the  final 
outcome  of  that  suit  will  be.  Thnefore  we  are 
not  called  upon  t«  say  what  the  rights  of  the 
parties  will  be  in  case  the  defendants  in  Duff 
v;  Duff  shall  finally  prevail  In  other  words, 
the  Question  whether  the  notice  with  which  the 
purchasers  at  the  foreclosure  sales  were  charged, 
would  cease  to  operate  upon  a  defeat  from  any 
cause  of  the  plaintiff  in  that  suit,  or  would  ex- 
tend beyond  it,  and  affect  the  present  case,  not- 
withstanding such  defeat,  is  a  question  which 
does  not  arise  upon  the  record  on  this  appeal. 

4.  It  is  argued  for  the  respondent,  however, 
that  the  rights  of  the  defendants  here  are  barred 
by  limitation,  because  they  discovered  the 
fraud  upon  their  predecessor  in  interest  more 
than  three  years  before  the  filing  of  their  cross- 
complaint;  but  if  we  assume,  hi  favor  of  the 
reroondent,  that  this  point  arises  upon  the  rec- 
ora, we  do  not  think  the  point  well  taken.  The 
fallacy  of  the  argument  is  in  assuming  that  any 
title  passed  to  Robert  P.  Duff.  The  learned 
counsel  assume  that  he  took  the  title,  and  that 
the  defendants  here  are  driven  to  fasten  a  secret 
trust  upon  it;  but,  as  we  have  pointed  out,  no 
title  paissed  to  Robert  P.  Duff;  and  whatever 
rights  the  respondent  has*  must  depend  upon 
whether  he  and  Fiebig  were  purchasers  with- 
out notice  at  the  sheriff's  sales.  If  they  can- 
not establish  this,  their  claim  to  the  property 
fails.  If  they  do  establish  it,  th^  take  a  per- 
fect title,  irrespective  of  any  period  of  limita- 
tion. For  this  purpose,  therefore.  It  is  imma- 
terial when  the  cross  complaint  was  filed,  or 
whether  one  was  filed  at  alL 

The  questions  as  to  what  afSnnative  relief 
the  defendants  are  entitled  to,  and  what  should 
be  required  of  them  as  a  condition  thereof,  are 
not  necessary  to  be  considered  at  present. 

We  therefore  advise  that  the  judgment  and 
order  appealed  from  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

We  concur:    Beleher»  C  0.;  Foot«f  (7. 

Per  Ciiri»m: 

For  the  reamms  given  in  the  foregoing  opinion 
the  Judgment  and  order  appealed  from  are  re- 
teried,  and  the  eauee  remanded  for  a  new  trial, 

McFarlaadt  Jl,  dissenting. 

A  motion  for  rehearing  was  subsequently 
granted  and  after  reargument  in  bank,  Beat« 
ty.  Oh, ./.,  on  May  1, 1889,  delivered  the  fol- 
lowing opinion: 

A  rehearing  was  granted  in  this  case  after  a 
decision  by  uie  court  in  bank  reversing  the 
jiidgmeot  and  order  of  the  superior  court. 
The  opinion  of  Mr.  ChmmieeionerlLtLyne,  upon 
which  our  decision  was  based,  is  reported  in  19 
Pac.  lUp.  632.  With  the  exception  that  it  does 
not  show  distinctly  the  fact  that  the  action  of 
Duffy,  Duffwvji  commenced  and  notice  there- 
of filed  prior  to  the  commencement  of  either  of 
the  foreclosure  suits,  under  which  respondent 
is  a  purchaser,  that  opinion  contains  a  fuUand 
accurate  statement  of  the  facts  out  of  which  the 
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controversy  arises,  and  we  refer  to  it  for  a  state- 
ment of  the  case  presented  by  the  record  be- 
fore us. 

For  the  purpose  of  such  further  discussion 
of  the  propositions  advanced  in  the  petition  for, 
and  argument  upon,  the  rehearing,  as  we  deem 
necessary,  the  matter  may  be  nmplifled  by 
stating  the  case  in  its  essential  form;  that  is  to 
say,  devested  of  the  complicated  and  confusing 
details  arising  out  of  changes  of  interest  among 
the  parties  to  the  transaction  and  their  suc- 
cessors, the  different  parcels  of  land,  mor^)a- 
ges,  etc. 

So  stoted,  the  case  is  this:  William  Duff 
gives  his  father  a  power  of  attorney  to  sell  and 
convey  his  land,  which  is  recorded.  His  father 
fraudulently  and  without  any  consideration 
convevs  the  land  by  deed,  reciting  a  valuable 
coDsiaeratioD,  to  Robert  Dufl.  Robert  records 
Lis  deed,  and  thereupon  mortgages  the  land  to 
Ritchie  to  secure  money  advan^  by  him  in 
eood  faith  under  the  belief  that  the  ntle  is,  as 
It  appears  to  be,  in  Robert.  William  l>uff  there- 
upon commences  an  action  against  Robert  to 
have  him  declared  a  trustee,  and  to  compel  a 
reconveyance,  and  at  the  same  time  files  notice 
of  lis  pendens.  After  the  commencement  of 
this  action,  and  after  notice  of  lis  pendenstled, 
Ritchie  commences  his  action  to  foreclose  his 
mortgage,  making  Robert  alone  a  party,  and 
entirely  ignoring  William,  the  real  owner  of 
the  estate  mortgaged.  Decree  of  foreclosure 
follows,  and  sale  and  conveyance  of  the  mort- 
ised premises  to  Randall,  who  (the  action  of 
William  against  Robert  stiU  pending)  com- 
mences this  action  against  William  to  quiet  his 
title.  William,  by  cross  bill,  sets  up  all  the 
facts,  as  here  statea,  and  prays  affirmative  relief. 

The  question  is  whether,  upon  findings  show- 
ing this  state  of  facts,  Ranaall  is  entitled  to  a 
decree  cutting  off  the  right  of  William  Duff  to 
redeem  the  land.  We  held  in  our  former 
opinion,  and  we  still  think,  after  the  fullest 
consideration  of  the  arguments  advanced  on 
the  rehearing,  that  such  decree  was  erroneous. 
In  substance,  our  decision  was  that,  as  between 
William  and  Robert  Duff,  the  title  to  the  land 
remained  in  William,  but  that  as  to  Ritchie, 
the  innocent  mortgagee,  he  acquired,  by  estop- 
pel, and  not  otherwise,  a  valid  lien  upon  Will- 
iam Duff's  estate  in  the  land,  and  thereby  be- 
came entitled  to  the  same  protection  as  if  the 
land  had  been  in  fact,  as  it  was  in  appearance, 
the  property  of  Robert  Duff.  But  we  held 
that  the  suit  of  William  against  Robert  to  es- 
tablish and  enforce  the  trust,  and  the  filing  of 
notice  of  lis  pendens  therein  before  foreclosure 
by  Ritchie,  entitled  William  Duff  to  be  made  a 
party  to  the  foreclosure  suit,  and  that  his  right 
to  redeem  could  not  otherwise  be  barred.  Upon 
rehearing,  counsel  for  respondent  very  earnest- 
ly combated  these  proi)06itions,  contending  that 
they  are  not  only  contrary  to  law,  but  to  natu- 
ral Justice  and  equity;  that  they  work  a  ^rave 
hardship  and  injustice  to  the  respondent  here, 
and  establish  a  rule  which  will  seriously  im- 
pair the  value  of  mortgage  securities.  We 
think  that  no  part  of  this  contention  is  sua- 
tained. 

Nothing  that  we  have  said  implies  that  a 
bona  JUIe  mortgagee  is  not  as  fully  entitled  as  a 
bona  fidt  puicbcser  to  tbe  protection  of  the 
principle  upon  which  our  Recording  Acts  are 
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based;  but  we  do  not  think  anything  is  gained 
to  the  argument  by  calling  a  "  mortga^  "  a 
"  purohaser."  Admitting  that  he  is  a  purchas- 
er, he  is  a  purchaser  pro  tarUo  only.  What  he 
bargains  for  and  pays  for  he  gets,  end  that  is  a 
lien  merely— a  right  to  subject  the  mortgaged 

E remises  to  sale  in  order  thai  he  may  be  paid 
is  debt  out  of  the  proceeds.  But  this  right 
he  has,  upon  condition  that  he  shaU  proceed 
by  action  to  foreclose  against  all  parties  having 
an  interest  in  tbe  mortgaged  estate  subject  to 
the  lien  whose  right  of  redemption  he  wishes 
to  cut  off.  No  one  thinks  of  denying  that  a 
subsequent  grantee  or  incumbrancer  of  the 
mortgaged  premises,  whose  conveyance,  if  re- 
corded, must  be  made  a  party  to  tbe  foreclosure 
suit  in  order  to  bar  his  right  of  redemption.  Nor 
does  anyone  at  this  day  assail  the  Justice  or  the 
expediency  of  the  law  which  secures  to  him 
the  opportunity  of  contesting  the  validity  and 
extent  of  the  prior  lien,  and  of  having  his  right 
established  in  the  surplus  proceeds  of  the  sale. 
But  the  mortgagee  is  in  Just  as  full  a  sense  a 

Eurchaser  as  to  subsequent  grantees  and  incum- 
rancers  as  he  is  with  respect  to  a  person  hav* 
ing  a  prior,  undiscl(«ed  interest  in  the  estate 
mortgaged;  and  it  would  be  Just  as  fair  to  argue 
that  it  U  unjust  to  require  a  oona./Ze20  mortgagee 
to  make  a  subsequent  purchaser,  by  reoorded 
conveyance,  a  party  d^endant  to  his  foreclos- 
ure suit,  as  it  is  to  say  that  it  is  unjust  to  com- 
pel him,  after  notice  of  the  true  state  of  the 
title,  to  make  a  party  of  the  real  owner  of  tbe 
estate, upon  which  he  has  secured  a  lien  by  es- 
toppel, merely  because  such  owner  has  for  a 
time,  without  any  fault  or  intended  wron?,  al- 
lowed the  property  to  stand  in  the  name  of  the 
fraudulent  mortga^r.  There  is  no  greater 
hardship,  no  heavier  burden,  cast  upon  the 
mort^gees  in  one  case  than  in  tbe  other;  and 
how  It  can  be  claimed  that  tbe  security  of  the 
mortgagee  is  impaired  in  one  case,  and  not  in 
the  other,  by  giving  the  known  owner  of  the 
mortgaged  estate  an  opportunity  to  be  heard  in 
the  action  and  to  redeem  from  the  sale,  or  to 
receive  the  surplus  of  the  proceeds,  is  some- 
thing that  we  nave  utterly  failed  to  compre- 
hend. On  the  other  hana  we  can  see  very 
clearly  how  the  grossest  injustice  may  be  done 
in  many  cases,  and  must  be  done  in  this  case, 
if  the  law  were  as  respondent  contends  it  is. 

Suppose  a  case  by  way  of  example:  A  haa 
an  estate  worth  $10,000.  He  borrows  of  B 
$1,000,  and  to  secure  the  debt  gives  B  a  con« 
veyance  in  form  absolute,  reoeivinff  back  a 
separate  defeasance.  B  records  his  deed.  A 
fails  to  record  his  defeasance.*  B  thereupon 
borrows  $5,000  of  C,  who  bona  fide  recei'^res 
and  records  a  mortgage  of  the  estate.  A  sub- 
sequently records  his  defeasance,  and  gives  G 
actual  notice  of  the  true  nature  of  the  trans- 
action between  him  and  B  before  the  debt  to  G 
becomes  due.  Upon  the  reasoning  of  counsel 
for  respondent,  such  notice  to  C,  actual  and 
constructive,  does  A  no  manner  of  good.  C  is 
a  bona  fide  purchaser.  He  has  got  a  lien  on 
A's  estate,  but  A  has  no  right  to  be  made  a  de- 
fendant in  foreclosure,  no  right  to  redeem,  no 
right  to  the  surplus  proceeds  of  the  sale,  or,  what 
is  the  same  thing,  no  means  of  enforcing  such 
right.  B,  of  course,  has  no  interest  in  ques- 
tioning tbe  amount  of  Cs  claim,  or  the  extent 
of  his  lien,  no  interest  in  redeeming  from  sale 
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an  estate  which  oonfessedly  he  roust  yield  up 
to  A;  and,  if  he  receives  auy  surplus  from  the 
sale,  A  has  no  means  of  enforcing  a  claim  to  it. 
Certainly  sach  a  result  is  neither  equitable  nor 
reasonable,  but,  on  the  contrary,  is  absurd  and 
gratuitously  unjust.  No  principle  of  equity, 
no  consideration  of  public  policy,  sanctions 
such  a  result;  and  if  it  be  the  1je»t  that  the 
courts  of  California  can  attain  in  view  of  the 
positive  provisions  of  the  Codes,  it  must  be 
admitted  to  be  a  serious  reproach  upon  our 
legislation.  Happily,  in  our  opinion,  our 
laws  are  subject  to  no  such  imputation. 

By  section  2092  of  the  Civil  Code  it  is  pro- 
Tided  that  "Every  person  having  an  interest 
in  property  subject  to  a  lien  has  a  right  to  re- 
deem it  from  the  lien  at  any  time  after  the 
claim  is  due,  and  before  his  right  of  redemption 
is  foreclosed."  By  section  879  of  the  Code  of 
Civil  Procedure  it  is  provided  that  "Any  per- 
son may  be  made  a  defendant  who  has  or 
claims  an  interest  in  the  controversy  adveise  to 
the  plaintiflP,  or  who  is  a  necessary  party  to  a 
complete  determination  or  settlement  of  the 
question  involved  therein." 

Now,  can  it  be  denied  that  in  the  case  be- 
fore us  William  Duff,  or,  in  the  case  supposed, 
A,  has  an  interest  in  the  property  (and  in  the 
identical  title  and  estate)  subject  to  the  lien? 
And,  if  not,  how  can  it  be  denied  that  he  has 
a  right  to  redeem  up  to  the  time  such  right  is 
foreclosed?  And  how  can  it  be  foreclosed  ex- 
cept by  an  action  to  which  he  is  a  party  ?  It 
seems  clear  to  us  that  in  these  provisionapf  the 
Codes  the  "innocent  mortgagee"  is  plainly 
told  that  the  true  owner  of  the  estate  subject  to 
his  mortgage  may  be  made  a  party  to  his  no- 
tion to  foreclose,  and  that,  in  order  to  bar  his 
right  to  redeem,  he  must  be  made  a  party.  Of 
course  the  literal  effect  of  these  provisions  is, 
to  some  extent,  limited  and  controlled  by  other 
sections  of  the  Codes,  and  by  other  legal  prin- 
ci^es. 

By  a  clause  of  section  736,  Code  of  Civil 
Procedure,  the  claims  of  subsequent  grantees, 
etc.,  may  be  disregarded  if  they  fail  to  record 
their  conveyances;  but  this  exception  does  not 
apply  to  William  Duff,  because  he  is  not  of 
the  class  defined.  He  does  not  hold  any  con- 
veyance under  the  mortgagor;  it  is  his  estote 
that  is  mortgaged  by  the  fraud  of  another.  If 
this  were  the  only  exception  to  the  rule  pre- 
serving to  all  parties  interested  in  ttie  estate 
mortgaged  a  right  to  redeem  until  the  right  is 
foreclosed,  it  would  seem  to  follow  that  the 
right  of  William  Duff  to  redeem  his  estate 
would  have  been  kept  alive,  notwithstanding 
a  foreclosure  by  Ritchie,  without  notice,  actutu 
or  constructive,  of  his  right.  But  there  is  an- 
other exception  to  the  rule,  or,  rather,  the  rule 
is  subject  to  the  operation  of  the  principle  of 
estoppel;  and,  if  Ritchie  had  foreclosed  with- 
out notice  of  William  Duff's  interest  in  the 
mortgaged  estate,  the  foreclosure  would  have 
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cut  off  his  right  of  redemption  for  precisely 
the  same  reason  that  the  mortgage  subjected 
his  estate  to  a  lien — for  the  reason,  that  is  to 
sav,  that  no  man  can  be  allowed  to  mislead  an- 
other  to  his  injuir.  But  Ritchie  did  have  no- 
tice of  William  Duff's  rights  before  he  com- 
menced his  action  to  foreclose.  The  action  of 
Duff  V.  Duff  had  been  commenced,  and  notice 
of  lis  pendens  filed.  This  was  constructive  and 
sufiicient  notice  to  Ritchie,  and  to  the  respond- 
ent of  his  rights  in  the  property  affected.  Code 
Civil  Proc.  409. 

Ritchie  was  an  incumbrancer,  and  Randall 
was  a  subsequent  purchaser  of  the  estate  or 
property  affected;  and  Ritchie,  in  commencing 
his  action  to  foreclose,  was  tailing  a  step  to- 
wards the  purchase  of  the  estate  then  remain- 
ing in  William  Duff,  and  he  was  therefore 
bound  to  make  him  a  party  if  he  desired  to  cut 
off  his  right  of  redemption. 

After  all  that  has  been  said  here  an*l  in  the 
opinion  of  OommU$ioner  Havne,  it  seems  al- 
most superfluous  to  refer  expAcitly  to  tlie  point 
urged  by  respondent  originally  and  upon  the 
rehearing— that  William  Duff  could  not  be  a 

Eartv  to  Ritchie's  suit  to  foreclose,  because 
c  Claims  the  mortgaged  estate  by  a  title  para- 
mount nnd  hostile  to  the  title  of  the  mortgagor. 
The  docirinc  upon  which  this  objection  is  b^ed 
is  stated  in  section  1440  of  Jones  on  Mortgages, 
and  it  applies,  as  will  be  .seen,  only  where  the 
title  of  the  defendant  is  paramount  to  the  claim 
of  both  mortcragor  and  mortgafree.  Here 
the  title  of  William  Duff,  although  in  a  cer- 
tain sen.<^  paramount  and  adverse  to  that  of 
Robert  Duff,  the  nominal  mortgagor,  is  not 
paramount  to  the  claim  of  the  mortgagee,  but, 
on  the  contrary,  is  clearly  subject  to  the  lien 
of  the  mortgage.  Instead  of  having  no  interest 
in  the  suit  (which  is  the  only  reason  the  holder  of 
an  adverse  title  is  held  to  be  not  a  proper  party  to 
an  action  to  foreclose),  he  1b  as  direct  I  v  and 
vitaliv  interested  as  if  be  himself  had,  with  his 
own  iiand,  and  in  his  own  name,  executed  the 
mortgage  to  Ritchie;  for,  as  the  case  is,  it  is 
just  as  true  as  it  would  have  been  in  the  case 
supposed  that  it  is  his  estate  and  title  that  is 
mortgaged. 

In  closing  we  call  attention  again  to  the  fact 
that  for  convenience  and  brevity  we  have 
omitted  mentioning  some  of  the  actual  parties 
to  the  transactions  herein  referred  to,  and  that 
what  we  have  said  of  William  Duff  is  to  be  uu- 
derstood  as  applying  to  his  successors,  the 

glaintiffs  in  Duff  v.  Duff,  and  the  appellants 
ere;  and  that  what  is  said  of  Ritchie  applies 
also  to  Ficbig,  tlie  other  mortgagee. 

We  adhere  to  the  conclusion  reached  in  our 
former  opinion,  and,  upon  the gfounds  therein 
and  here  stated  it  U  ordered  t/uit  the  judgment 
and  order  appealed  from  be  refurmd,  and  the 
cause  remanded. 

We  concur:  Sharpstein*  J,;  P»tersoii» 
J.;  Works,  /. 
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Ai>aiA2i  T.  McCaskill. 


709 


NORTH  CAROLINA  SUPREME  COURT. 


Alrlch  ADRIAN  et  al.,  AppU., 

V. 

Bodrick  MoCASEILL  et  al 

Purehmflers  ft^om  the  oasree  after  maturity 
of  a  negotiable  note  on  wnlch  there  are  indorse- 
ments  subsequent  to  that  of  the  payee  by  persons 
who  have  held  the  note  as  oollateral,  and  on  sur- 
renderingr  It  have  failed,  by  mistake,  to  cancel 
their  indorsements,  cannot  maintain  an  action 
affainst  such  subsequent  indorsers. 

(March  18,  IfiSOJ 

APPEAL  by  plaintiffs,  from  a  Judgment  of 
the  Superior  Court  of  New  Hanover  Coun- 
ty in  favor  of  defendants  upon  an  agreed  state- 
ment of  facts,  in  an  action  against  alleged  in- 
dorsers of  a  promisaonr  note.    Affirmed, 

The  facts  suflScientiy  appear  in  the  opinion. 

Messrs,  Junius  Davis  and  E.  S.  Martin, 
for  appellants: 

An  indorsement  in  blank,  in  leml  import,  is 
a  contract  with  all  subsequent  holders  that  the 
maker  will  pay  the  note  or,  on  notice,  that  the 
indorser  will. 

HiU  Y.  Skidds,  81  N.  G.  250,  268,  and  cases 
cited  therein. 

Plaintiffs  had  a  right  to  fill  in  indorsements. 

LiUy  V.  Baker,  88  N.  C.  151;  1  Dan.  Neg. 
Inst.  ^  700. 

In  an  action  upon  a  note  by  a  remote  indor- 
see for  value  and  without  notice  against  a  prior 
indorser,  evidence  of  an  agreement  or  equity 
existing  between  such  prior  indorser  and  a  third 
person  is  not  admissible  to  vary  the  legal  im- 
port of  an  indorsement  in  blank. 

UiU  v.  Shields,  81  N.  C.  250;  Parker  v.  8tal- 
lings,  Phil.  L.  590;  Henderson  v.  Lemly,  70  N. 
C.  160. 

Overdue  notes  being  by  law  assignable,  the 
unchecked  circulation  of  tbem  must  be  upheld 
by  the  same  principles  as  are  applied  to  bills  of 
exchange. 
'  HiU  V.  Shields,  81  N.  C.  256;  Parker  v.  Stal- 
Unga,  Phil.  L.  503. 

The  equities  and  defenses  which  affect  a  note 
token  after  maturitv  are  those  that  exist  in  fav- 
or of  the  maker  only,  and  the  same  defenses 
arc  not  open  to  an  indorser. 

Henderson  v,  Lemly,  70  N.  C.  171;  Parker 
V.  StaUivgs,  Phil.  L.  503;  HiU  v.  Shielde,  81 
N.  C.  254. 

Whenever  one  of  two  innocent  persons  must 


NoxB.— PuneAossr  of  note  after  maturity, 
A  note  transferred  after  maturity  is  payable  on 

demand  within  a  reasonable  time.  Beebe  v.  Brooks, 

U  Gal.  80B:  Pryor  v.  Bowman,  88  Iowa,  92;  Omul  v. 

Strutzei,  53  Iowa,  712;  Swartz  v.  Redfleld,  18  Kan. 

SuO:  Roquest  V.  Piokett,80  La.  Ann.  646;  MoGall  v. 

Witkouskl,  16  La.  Ann.  179:  Dwight  v.  Emerson,  2 

N.  H.  150;  Van  Hoesen  ▼.  Van  Alstyne,  8  Wend.  75; 

Berry  v.  Robinson,  9  Johns.  121;  Tyler  v.  Youny,  80 

Pa.  148;  Aldis  v.  Johnson,  1  V 1. 186. 
The  indorser  is  entitled  to  notice  of  dishonor  if 

payment  is  refused.   Roquest  v.  Pickett,  20  La. 

Ann.  540;  McCSall  v.  Witkouski,  16  La.  Ann.  179; 

Colt  7.  Barnard,  18  Pick.  260;  Allwood  v.  Haaeldon, 
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suffer  loss  by  the  acts  of  a  third,  he  who  by  his 
negligent  conduct  made  it  possible  for  loss  to 
occur,  must  bear  the  loss. 

Vau  V.  Riddick,  80  N.  C.  6,0;  HiUY.Shields, 
81  N.  C.  255;  HendenionY.  Lemly,  70 N.  C.  171, 
172;  Piirker  v.  StaUings,  Phil.  L.  502,  503. 

Mr,  John  D«  Shaw  for  appellees. 

Davis*  /.,  delivered  the  opinion  of  the 
court: 

Civil  action  tried  before  i^hipp.  /.,  at  Janu- 
ary Term,  1880,  of  the  Superior  Court  of  New 
Hanover  County,  upon  the  following  statement 
of  facts  agreed:  On  the  10th  day  of  Januaiy, 
1884,  one^Mary  J.  Fairly  executed  her  promis- 
sory note  in  writing,  und^r  seal,  a  copy  of 
which  said  note,  and  Uie  indorsements  thereon, 
are  as  follows: 

$1,886.65.  Laurinburg,  N.  C,  Jan.  10,  1884. 
On  or  before  the  first  day  of  November  next 
I  promise  lo  pay  to  W.  C.  Patterson,  or  order, 
the  sum  of  one  thousand  three  hundred  and 
eighty-six  dollars  and  sixty-five  cents,  for  value 
received.  This  note  to  bear  interest  at  the  ntte 
of  ten  per  cent  after  maturity.    January  10th, 

1884.  Payable  at  the  office  at  McCaskill  & 
McL.  Mary  J.  Fairly.    [Seal.] 

Upon  which  were  the  following  indorse- 
ments: "W.  C.  Patterson. 

'•McCaskill  &  McLean." 
"Received  on  the  within  note  forty-five  dol- 
lars and  ninety -seven  cents. 
''Jan.  14th,  1885. 

"W.  C.  Patterson." 

That  afterwards,  in  the  month  of  January, 

1885,  and  after  the  maturity  of  the  said  note, 
the  plaintiffs  became  the  purchasers  for  value 
of  the  said  note  from  the  said  W.  C.  Patter- 
son, indorsed  as  above  set  forth,  without  any 
actual  notice  whatever  of  any  of  theeouities  or 
defenses  set  up  in  the  answer  of  the  defendants, 
who  were  sued  as  indorsers.  It  is  admitted 
that  the  following  facts  are  true:  That  earlv 
in  the  year  1884  toe  defendants  agreed  with  W. 
C.  Patterson,  the  payee  named  in  the  note,  de- 
scribed in  article  2  of  the  complaint  (and  set 
forth  above),  to  make  advancements  tn  him  in 
money  and  goods  during  said  ^ear,  to  enable 
him  to  cultivate  his  farm  during  said  year, 
and  to'sccure  the  defendants  for  such  advance- 
ments as  they  might  make  to  said  W.  C.  Pat- 
terson. 

The  said  Patterson  indorsed  the  said  note  in 
blank,  and  delivered  it  to  the  defendants  in 


2  Bailey,  L.  467;  Denton  v.  Gibson,  1  HUl,  L.  (8.  a) 
50;  Levy  v.  Drew,  14  Ark.  884. 

The  bolder  of  a  bill  or  note  after  indorsing-  it  need 
not  prove  the  Intervenln^r  title  to  bimaelf  (Earboe 
V.  Wolfe,  0  Port.  866;  Nafflee  v.  Lyman,  14  Gal.  451; 
Dugan  V.  U.  8. 16  U.  5. 8  Wheat.  172,  4  L.  ed.  862), 
either  by  rcindorsement  or  receipt  (Bond  v.  Storrs, 
13  Conn.  412<;  and  thouffb  the  repurchaser  of  a  note 
cannot  hold  intervening  parties,  unless  they  are 
indorsers  without  recourse,  yet  where  the  original 
payee  indorses  it  af^ain  and  returns  it  to  the  first 
indorsee,  he  becomes  liable  as  the  drawer  of  a 
new  bill.  Penny  v.  Innes,  1  Cromp.  BL  ft  B.  489,  6 
Tyrwh.  107. 
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Febniaiy,  1884,  to  be  held  by  the  defendants  as 
collateral  security  for  such  sum  or  sums  of 
money  as  he,  Patterson,  might  owe  the  defend- 
ants at  the  end  of  1884;  and  that  on  the  2Sd  day 
of  February,  1884,  the  defendants  indorsed  said 
note  in  blank,  and,  with  the  knowledge  and 
consent  of  said  Patterson,  delivered  the  same 
to  George  W.  Williams  &  Co.  of  Wilmington, 
N.  C,  tobe  held  by  said  Gteorge  W.  Williams 
&  Co.  as  collateral  security  for  money  loaned 
to  the  defendants  in  1884,  and  that  the  indorse- 
ment on  said  note  by  the  defendants  was  solely 
to  secure  said  George  W.  Williams  &  Co.  as 
above  stated.  That  on  the  15th  of  October, 
1884,  the  defendants  paid  the  said  George  W. 
Williams  &  Co.  the  monejr  borrowed  of  them 
as  aboTe  stated,  and  the  said  George  W.  Will- 
iams &  Co.  returned  the  aforesaid  note  at  the 
same  time  to  the  deiendants.  That  the  defend- 
ants held  the  said  note  thereafter,  as  coUateral 
security  as  aforesaid,  until  the  5tb  day  of  De- 
cember, 1884.  when  they  returned  said  note  to 
said  W.  C.  Patterson,  they  being  satisfied  to 
trust  him  for  the  balance  then  due  them  with- 
out said  collateral  security,  and  at  the  time  the 
defendants  returned  said  note  to  said  Patterson 
they,  by  accident,  oversight,  and  mistake, 
failed  to  erase  their  names  as  indorsers  on  said 
note.  That  at  the  time  said  note  was  returned 
to  said  W.  C.  Patterson  it  was  well  known  to 
him  that  they  were  not  liable  as  indorsers  on 
said  note;  and  they  believe  he  well  knew  that 
they  failed  and  omitted  to  erase  their  names 
through  accident,  oversight  and  mistake,  and 
that  it  was  well  known  to  the  said  W.  C.  Pat- 
terson at  the  time  the  defendants  returned  afore- 
said note  to  him  on  the  5th  of  December,  1884, 
that  the  names  of  the  defendants  as  indorsers 
in  blank  were  not  there  for  his  accommodation, 
and  that  he  well  knew  he  had  no  legal  or  moral 
right  to  use  their  names  as  such,  and  that  he 
well  knew  he  had  no  right  to  deliver  said  note 
to  plaintiffs  with  indorsement  of  the  defend- 
ants in  blank  on  the  same. 

The  plaintiffs  objected  to  the  introduction  in 
evidence  of  the  said  facts  set  up  by  the  de- 

!;endants,  and  insisted  that,  as  it  was  admitted 
as  hereinbefore  stated}  that  they  had  no  actual 
notice  of  them,-  the  evidence  of  said  facts  was 
not  competent  or  admissible  against  them. 
His  Honor  held  that  the  evidence  was  compe- 
tent, and  thereupon  gave  Judgment  for  the  de- 
fendants as  set  forth  in  the  record  of  this  action. 
From  this  judgment  plaintiffs  appeal  The 
note  is  dated  January  10,  1884,  and  is  payable 
to  "W.  C.  Patterson  or  order"  on  the  first  day 
of  November.  It  is  indorsed  by  the  payee 
and  the  defendants,  the  name  of  the  payee  ap- 
pearing as  firA  in  order.  On  the  25th  day  of 
January,  1885,  more  than  twelve  months  after 
its  date,  and  long  after  its  maturity,  the  plaint- 
iffs became  the  purcbasen  from  the  payee, 
with  the  indorsements  as  set  forth. 

Were  the  facts,  admitted  to  be  true,  admis- 
sible to  explain  the  character  and  nature  of  the 
indorsement  of  the  defendants  ?  The  plai ntiff a 
say  that,  as  they  had  no  actual  notice  of  "any 
such  equities  or  defenses,"  and  were  purchas- 
ers for  value,  the  evidence  was  not  competent 
as  against  them.  By  statute,  promissory  notes, 
whether  with  or  without  seal,  are  made  assign- 
able, '*in  like  manner  as  inland  bills  of  ex- 
change are  by  custom  of  merchants  in  En- 
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^land."  They  are,  in  the  language  of  mercan- 
tile law,  ''negotiable,"  and  may  be  transferred 
and  negotiated,  free  from  any  equities  whidh 
exist  between  the  original  parties  to  them. 
"Each  indorser,  including  the  pavee,  down  Uie 
line,  has  and  passes  the  legal  title,  and  hisnn- 
dorsement  in  leeal  import  is  a  contract  with 
his  indorsee,  ana  aU  subsequent  holders  by  in- 
dorsement, that  the  maker  will  pay  the  note 
or  ...  he  will." 

Bill  V.  Sfiields,  81  N.  C.  251,  and  the  cases 
there  dted,  and  innumerable  decisions,  English 
and  American,  cited  in  Parsons,  Daniel,  Kan- 
dolph,  and  other  elementary  writera  upon  the 
subject,  indicate  the  solicitude  of  courts  to 
protect  bona  fide  purchasera  and  innocent  hold- 
era  of  negotiable  paper,  so  essential  to  com- 
merce and  trade;  and  the  construction  placed 
upon  section  177  of  the  Code  (Code  Civil  Proc. 
^  55)  in  Harru  y.  Burwdl,  65  N.  C.  584,  and 
Martin  v.  Bichardaon,  68  N.  C.  255,  has  been 
limited  to  the  makeraof  promissory  notes,  etc., 
and  held  not  to  apply  as  between  mdorsen. 

Conceding  the  importance  of  protecting 
honafde  hcHders  of  coomiereial  paper  "in  its 
unchecked  circulation,"  what  are  the  liabili- 
ties of  defendants  in  the  present  case?  That 
the  holder  of  a  neijotiable  note  is  presumed  to 
be  the  owner  admits  of  no  question,  and  that, 
after  such  a  note  is  put  in  circulation,  indors- 
era  are  liable  in  we  order  of  succession  is 
equally  clear,  if  the  indorsement  be  not  limited 
or  qualified.  No  prior  indorser  can  look  to 
any  subsequent  indorser.  "One  who  obtains 
possession  of  a  bill  or  note  after  indoraing  it  is 
restored  to  his  original  position  and  cannot,  of 
course,  hold  intermediate  parties  liable,  who 
could  look  to  him  again. '^  2  Rand.  Coul 
Paper,  §  719. 

It  must  be  equally  clear  that  one  who  derives 
possession  from  him,  with  notice  of  this  fact, 
cannot  hold  such  intermediate  indorsere  liable; 
and,  when  such  indorsements  are  in  blank, 
parol  testimony  is  admissible  to  show  the  rela- 
tion in  which  they  stand.  2  Rand.  Com.  Paper, 
§§  778,  888,  841. 

When  the  note  was  returned  to  Patterson, 
he  became  again  the  owner,  and,  as  between 
him  and  any  subsequent  indorsera,  the  relation 
of  indorser  and  indorsee  ceased.  The  plaintiffs 
were  not  the  indorsees  of  the  defendants.  It  is 
clear  that  Pattterson  could  not,  by  reason  of 
the  blank  indorsement  of  McCaskill«&  McLean, 
hold  them  liable  for  the  note,  for  he  stood  in 
the  relation  to  them  of  a  prior  indorser.  The 
plaintiffs  derive  their  title  directly  from  Patter- 
son, the  original  payee,  who  had  reacquired 
the  title,  and  not  as  successive  indorsees  deriv- 
ing title  through  tbe  indorsements  of  the  de-  ^ 
fendants;  and  this  distinguishes  this  case  from 
Hill-Y,  Shieldi,  9upra;  Parker  y,  StaUiTiffs,  PhiL 
L.  (N.  C.)  590,  and  similar  cases. 

The  plaintiffs  were  affected  with  and  bound 
by  notice  of  what  appeared  upon  the  note  it- 
self, and  they  took  the  note  from  the  original 
payee,  bearing  upon  its  face  the  fact  that  he 
was  the  firat  indorser,  and  that  the  defendants 
were  his  indorsers.  An  indorsement  in  blank 
bv  the  payee  is  presumed  to  have  been  intend- 
ed as  a  transfer;  and,  though  this  mi^  be  re- 
butted by  parol  proof  {ua/oiB  v.  Morgan,  o4  N.  C. 
570),  tbe  admitted  facts  in  this  case  show  that 
the  indorsement  by  the  payee  was,  in  accord 
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with  the  presumption,  a  traosfei  to  McOittkill 
&  McLean.  Bat  it  was  insisted  that,  as  be- 
tween the  indoTsers  in  blank,  the  holder  may 
flU  the  blank  by  making  it  payable  to  himself 
or  to  anyone  he  may  choose.  This  is  so  where 
he  obtains  the  note,  not  from  the  payee  or  a 
prior  indorser,  but  holds  it  as  a  banande  pur- 
chaser, without  any  knowledj^ornotioe  of  the 
relation  sustained  by  prior  indoraers  to  the 
note.  In  the  present  case,  if  the  plaintiUs, 
purchasing  the  note,  not  from  the  defendants, 
out  from  the  prior  indorsinff  payee,  had  filled 
the  blank  inaorsement  of  McCaskiU  &  Mc- 
Lom  to  themselves,  it  would  not  have  been  in 
aocordance  with  what  they  knew  the  fact  to 
be,  and  would  have  been  a  gross  wrong,  if  not 
fraud,  upon  the  defendants. 

The  plaintilfs  further  rely  upon  the  well 
settled  rule  "that,  whenever  one  of  two  inno- 
cent persons  must  suffer  loss  by  the  acts  of  a 
third,  he  who  by  his  negligent  conduct  made 
it  possible  for  loss  to  occur  must  bear  the  loss; 
for  it  is  against  reason  that  an  innocent  party 
should  siufer  for  the  negligent  conduct  of  an- 
other;" and  that  the  defendants,  by  neglecting 
to  erase  their  indorsement,  "induced  the  plaint- 
iffs to  rely  on  the  legal  import  of  the  indorse- 


ment, and  ought  not  to  be  allowed,  against  the 
plaintifliB,  purchasers  for  value  ana  without 
notice,  to  make  proof  of  the  alleged  facts." 
Thou^  the  plainUffs  had  no  "actnid  notice," 
we  have  already  seen  that  they  were  charged, 
in  law,  with  notice  of  facts  apparent  upon  Uie 
face  of  the  paper  which  they  purchased  from 
Patterson.  But  the  def endimts  may  have  been 
indorsers  for  accommodation,  or  as  sureties  or 
guarantors.  True;  and  the  indorsement  of  a 
note  by  a  third  person,  made  at  Uie  time  of  its 
execution,  binds  him  aocordinff  to  the  inten- 
tion of  the  parties,  either  as  Jcnnt  piiodpal  or 
as  surety.    Baker  v.  Rabinton,  68  K.  C.  191. 

If  the  plaintiffs  looked  to  the  defendants  as 
accommodation  indorsers  or  as  guarantors, 
then,  as  th^  purchased  the  note  from  the 

gavee  after  maturity,  thev  were  not  "bona  fide 
olders  before  maturity,"  but  had  notice,  as 
appeared  upon  the  face  of  the  paper,  of  its  dis- 
honor. 9  Kand.  Ck>m.  Paper,  g  673;  FboMs 
Jfai.  Bank  v.  Lutterloh,  95  K.  0.  i95;  Chad^ 
dock  V.  Vannm,  85  K.  J.  L.  617. 

So,  whether  by  the  one  wav  or  the  other,  the 
plaintiffs  cannot  hold  the  defendants  liable. 
Then  is  no  error. 
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1.  A  receipt  tot  fl,000  aooording  to  the  ooadltions 
of  a  certain  letter,  which  constituted  a  subsorlp- 
lion,  Inctudlng  a  promise,  on  a  oertaln  oontin- 
gency,  to  repay  the  money,  condiuiyely  shows 
that  a  oheok,  for  which  the  receipt  was  given,  was 
received  as  payment  of  the  subscription. 

t,  A  letter  to  the  board  of  supervisors  of  a  county 
agreeing  to  pay  $1,000  toward  the  erection  of  a 
Boldier*B  monument,  provided  $2,000  Is  raised  by 


JXOTm.—Exeeutory  and  exeeuled  eontraeU  distfn- 

guiahed. 

An  executed  contract  remains  in  force  until  disaf- 
firmed ;  an  executory  contract  requires  af&rmatory 
action  for  its  estabUshment  (Blankenship  v.  Stout. 
26  HI.  ISB;  Oonklin  v.  Ogbom,  7  Ind.  668;  WQllams  v. 
Moor,  11  Mees.  *W.  266),  the  distinction  being  tbat« 
in  reference  to  the  executed  contract,  the  bargainer 
appears  as  the  actor,  bearing  the  burden  of  proof 
In  a  suit  to  set  aside  the  arrangement,  while  in  ref- 
erence to  the  executory  contract,  he  being  defend- 
ant, the  burden  is  on  the  party  seeking  to  enforce 
the  contract  against  him.   1  Wbart.  Cont  •  6a 

An  executed  contract  cannot  be  overhauled  on 
account  of  illegality,  nor  can  a  transfer  of  property 
when  once  made  be  invalidated  on  the  ground  of  il- 
legality of  the  consideration.  Wann  v.  Kelly,  2  Mo- 
Crary,  628;  Phelps  v.  Decker,  10  Mass.  2S7;  Worcester 
V.  Baton,  11  Mass.  866;  Fox  v.  Cash,  U  Pa.  207;  Glsaf 
V.  Neval,  81  Pa.  384;  Pf euifer  v.  Maltby,  64  Tex.  454; 
Ayent  v.  Jenkins,  L.  K.  16  Eg.  276 ;  Howson  v.  Han- 
cock, 8  T.  R.  876;  Story,  Bq.  Jur.  •  296. 

Party  cannot  vary  or  contradict  hia  eontraet  by 

parol. 

Wbeve  parties  have  reduced  their  agreement  to 
8  L.  R.  A. 


tax  within  a  certain  time,ls  a  conditional  subscrip- 
tion which  becomes  absolute  when  the  condition 
as  to  raising  the  money  by  tax  is  performed. 

8.  Parol  erldenoe  is  not  admisBible  to  prove  aa 
agreement  by  a  party  to  whom  a  check  is  given,  to 
accept  a  bond  in  place  of  it  and  to  surrender  the 
check. 

4.Tlie  rlf^ht  of  action  upon  a  eheek  given 
in  pas^ment  of  a  subscription  is  not  affected  by  a 
coDditlon  subsequent,  upon  which  the  subscrip- 
tion ftB  made,  but  which  has  not  been  broken. 

6.  A  motion  to  dieeharge  a  Jndpnent  will 
be  granted  under  the  practice  in  Wisconsin  where 
it  would  be  against  equity  and  good  conscience  to 
require  the  defendant  to  pay  it. 
(March  12, 1880.) 


writing,  they  cannot  add  to  or  subtract  from  It,  or 
vary  or  contradict  it  by  parol  evidence.  Bast  v. 
First  Nat.  Bank,  101 U.  S.  93  (26  L.  ed.  794);  Martin 
V.  Berens,  67  Pa.  462;  Bamhart  v.  Biddle,  20  Pa.  00; 
Anspach  v.  Bast,  62  Pa.  866;  Hacker  v.  Nat  OU  Bef . 
00.78^08. 

8o  a  party  to  a  bill,  note  or  check  cannot  vary  his 
contract  by  paroL  Bank  of  U.  8.  v.  Dunn,  81 U.  8. 
6  Pet  61  (8  L.  ed.  816);  Specht  v.  Howard,  88  U.  8. 16 
Wall.  664  (21  L.ed.  848);  2  Parsons,  Notes  ft  Bills,  601; 
2  Story,  Bq.  Jur.  •  168L 

Parol  evidence  is  not  admissible  to  vary  the  liabil- 
ity of  the  maker  of  commercial  paper.  See  Kulen- 
kamp  V.  Oroff,  1 L.  B.  A.  604  and  note. 

ConsidcfYitlon. 
A  consideration  for  a  promise  is  sufficient  if  it 
consists  of  ^*any  act  of  the  plaintiff  from  which  the 
defendant  or  a  stranger  derives  a  benefit  or  advan- 
tage, or  any  labor,  detriment  or  inconvenience,  sus- 
tained by  the  plaintiff,  however  small  the  detriment 
or  inconvenience,  if  such  act  is  performed  or  in- 
convenience is  suffered  by  the  plaintiff  with  the 
consent  express  or  implied,  of  the  defendant.** 
Laytboarp  v.  Bryant  8  Scott,  2Q0l  See  Brwin  v. 
Paxham,  68  U.  aJ21low.lil7  Oa  L>  ed-962);  Aiatar  V. 
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APPEAX  by  defenclnnt,  from  a  judgment  of 
the  CircQit  Court  of  Graot  County,  in  fa- 
vor of  plaintiff  in  an  action  against  the  drawer 
of  a  dishonored  bank  check.    Afflrmed, 

Statement  by  Lgron,  J,: 

The  action  Is  upon  an  unpaid  bank  check, 
which  is  as  follows: 

$1,000. 

Darlington,  Wis.,  April  6, 1887. 
Citizens'  National    Bank:    Pay  to  Joseph 
Blackfitune,  treasurer  of  the  La.  Co.  M.  Asso., 
one  thousand  dollars,  and  charge  account. 

Henry  8.  Magoon. 

On  the  back  of  the  check  was  written: 
"Payable  May  3,  1887. 

"Henry  8.  Magoon." 

The  complaint  alleges  that  when  such  check 
was  giyen  the  plaintiff  was  and  still  is  a  duly 
organized  corporation  under  the  laws  of  this 
State;  that  the  check  was  giyen  to  the  payee 
therein  named  as  treasurer  thereof;  that  the 
plaintiff  is  the  holder  and  owner  of  the  check; 
that  payment  thereof  was  demanded  of  said 
bank  on  May  8, 1887,  and  the  bank  refused  to 
pay  the  same;  and  that  the  check  was  duly  pro- 
tested for  nonpayment  May  4,  1887,  and  notice 
thereof  forthwith  ffiyen  the  defendant. 

On  the  trial  of  the  cause  the  plaintiff  proved 
.by  undisputed  evidence  all  the  above  allega- 
tions of  the  complaint,  and  proved,  further, 
that  the  check  was  given  for  and  on  account  of 
the  plaintiff,  and  that  payment  thereof  was  re- 
fused by  the  bank  pursuant  to  directions  given 
it  by  the  defendant.  When  the  plaintiff  rested 
Its  case  the  defendant  moved  for  a  nonsuit, 
which  motion  was  denied  by  the  court 

The  answer  of  defendant  alleges  generally 
want  of  consideration  for  the  check  in  suit,  and 
also  payment  thereof  by  the  tender  of  a  certain 
bond  which  the  plaintiff  agreed  to  receive  as 
such  payment.  The  answer  then  proceeds  to 
allege  an  agreement  bj  the  plaintiff  with  the 
defendant  to  erect,  at  its  own  expense,  a  monu- 
ment to  the  deceiised  soldiers  and  sailors  of  La 
Fayette  County,  whether  of  the  war  of  the 


Rebellion,  or  the  Revolutionary  war,  or  the 
last  war  with  Great  Britain,  or  tne  Mexican  or 
Black  Hawk  war,  which  monument  should  be 
suitable  and  beautiful,  and  appropriately  in- 
scribed, and  should  contain  the  names  of  such 
deceased  soldiers  and  sailors;  that  the  plaintiff 
further  irrevocably  agreed  that  such  monu- 
ment should  stand  in  the  center  of  the  public 
SQuare  in  Darlington,  should  cost  not  less  than 
$(),0U0,  should  be  completed  by  January  1, 
1889,  and  that  plaintiff  should  raise  and  have 
in  its  treasury  on  March  1,  1888,  $6,000  in 
money  for  monument  purposes,  on  or  before 
said  March  1,  1883. 

It  is  admitted  in  the  answer  that  upon  fte 
faith  of  such  agreement,  and  not  otherwise, 
the  defendant  subscribed  $1,000  to  the  monu- 
ment fund,  and  at  the  request  of  plaintiff,  gave 
the  check  in  suit  therefor,  but  upon  the  agree- 
ment that  the  same  should  be  payable  by  the 
bond  of  defendant  conditioned  to  pay  such  sub^ 
scription  on  or  before  March  1, 1^,  if  by  that 
date  the  plaintiff  had  in  ito  treasury  ^,000, 
exclusive  of  defendant's  subscription,  for  the 
erection  of  the  monument,  and  if  the  plaintiff 
would  ever  after  adhere  to  and  fulfill  all  its 
agreements  with  defendant  above  stated.  It 
is  also  alleged  that  such  bond  was  tendered  to 
plaintiff  on  May  8,  1887,  and  repeatedly  there- 
after, and  the  check  demanded,  but  that  plaint- 
iff refused  to  accept  the  bond,  or  surrender  the 
check.  It  is  claimed  that  the  tender  of  the 
bond  pursuant  to  such  agreement  operates  as  a 
payment  of  the  check  in  suit. 

The  defendant  offered  testimony  on  the  trial 
to  prove  the  agreement  alleged  in  the  answer, 
ana  the  tender  of  the  bond  and  demand  of  the 
check,  as  alleged  therein,  but  the  court  rejected 
the  testimony.* 

The  following  additional  facts  are  proved  by 
the  testimony,  mainly  by  that  introduced  by 
the  def  e ndant :  Under  date  of  January  8, 1 8d5, 
the  defendant  addressed  the  following  com- 
munication to  the  board  of  supervisors  of  La 
Fayette  County :  "Qentlemen:  Respecting  the 
proposition  to  raise  by  tax  $2,000  from  La 
Fayette  County  to  aid  In  the  erection  of  the 


BCazwell,  78  IT.  8. 6  Wall.  278  (18  L.  ed.  708);  Duncan 
V.  Sanders,  50  lU.  476;  Hardesty  v.  Smith,  8  Ind.  41; 
Stevenson  v.  Robertson,  65  Iowa,  688 ;  Woodruff  v. 
McDonald,  83  Ark.  07;  Howe  v.  Richards,  100  Mass. 
64,  note;  Nash  y.  Lull,  lOS  Blass.  80;  Lee  v.  Kirby, 
104  Mass.  4S0:  Train  v.  Gold,  6  Pick.  884;  Read  v. 
Hitohlngs,  71  Blaine,  605;  Rutgers  v.  Lucet,  H  Johns. 
Gas.  82;  Worth  T.Case,  42  N.  Y.  802;  Earl  v.  Peck, 64 
N.  T.  606;  Weber  v.  Weltling,  18  N.  J.  Eq.  441;  Win- 
termute  v.  Snyder,  8  N.  J.  Eq.  488;  Harlan  v.  Har- 
lan, 20  Pa.  808;  Cumminff*8  App.  67  Pa.  404;  BuUer 
V.  Haskell,  4  Desaus.  Eg.  651;  Westlake  v.  Adams,  6 
C.  B.  N.  8. 248;  Harrison  v.  Guest,  8  H.  L,  Gas.  481; 
Brooks  V.  Haiffh,  10  Ad.  &  El.  323. 

But  to  make  a  promise  binding  it  must  be  in  the 
shape  of  a  contract  in  which  the  parties  give  or 
take.   See  Thomas  v.  Thomas,  2  Q.  B.  860. 

Hence  a  mere  unilateral  promise  is  not,  by  itself, 
binding.  Se*)  1  Whart  Cent.  •  498.  Dodge  v.  Ad- 
ams, 19  Pick.  428;  Thome  v.  Deas,  4  Johns.  84;  Phila. 
ft  R.  R.  Co.  V.  Johnson,  7  Watts  AS.  817;  Holliday  v. 
Atkinson,  5  Bam.  ft  C.  601;  Wilkinson  v.  Byeis,  1  Ad. 
ft  EL  106. 

A  promise  to  make  a  gift  will  not  be  enforced 
even  in  equity,  unless  the  promisee  surrender  esomo- 
thing  in  exchange  (see  Mahan  v.  U.  S.  83  U.  S.  16 
WttlL  148, 21  L.  ed.  807 ;  Dorsey  v.  Packwood.  58  CJ. 

8  L.  R.  A. 


8.  12  How.  126, 18  L.  ed.  021;  Dodge  v.  Burdell,  13 
Conn.  170;  People  v.  Johnson,  14  TIL  812;  Holland  v. 
Hensley,  4  Iowa,  222;  Sims  v.  Sims,  2  Ala.  117;  Hitch 
V.  Davis,  3  Md.  Ch.  266;  Shepherd  v.  Shepherd,  1  Md. 
Ch.  244;  Hanson  v.  Millett,  65  Maine,  184;  Wing  v. 
Merchant,  57  Maine,  388;  Loring  v.  Sumner,  28  Pick. 
88;  Stone  v.  Hackett,  IS  Gray,  287;  Buford  v.  Mo- 
Kee,  1  Daoa,  107;  Kimball  v.  Leland,  U0  Mass.  325; 
Curry  v.  Powers,  70  N.  Y.  2W;  Berkley  v.  Hanlan, 
55  Miss.  606;  Carbarfs  App.  78  Pa.  100;  Benjamin, 
Sales,  8d  Am.  od.  312);  so  of  promises  to  pay  to  reli- 
gious or  charitable  objects,  when  purely  gratuitous, 
if  there  is  no  privity  of  contract  between  the  parties 
subscribing,  as  such  subscriptions  would  be  regard- 
ed as  inchoate  or  tentative.  See  George  v.  Harris. 
4  N.  H.  588;  Curry  v.  Rogers,  21  N.  H.  286;  Fsrming. 
ton  Academy  v.  Allen,  14  Mass.  172;  Rensselaer  Glass 
Factory  v.  field,  6  Cow.  608;  Methodist  Orphans 
Home  AsBO.  v.  Sharp,  6  Mo.  App.  160. 

But  it  would  be  otherwise  if  a  promisee  be  named 
who  is  to  make  and  does  make  certain  efforts  in  con- 
sideration of  the  subscription.  1  Whart.  Oont. 
•  528.  See  First  Presby.  Church  v.  Oooper,  8  L.  R. 
A.  468. 

As  to  effect  of  conditions  annexed,  and  when  ob- 
ligatory, see  First  Presby.  Church  v.  Cooper,  su- 
pfo,  and  note. 
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soldiers'  moDiifnent  to  the  memoir  of  the  de- 
ceased and  wounc'.ed  soldiers  of  said  county,  I 
will,  on  the  receipt  bv  the  Monument  Organ- 
ization of  said  sum  of  $2,000,  so  raised  by  tax 
from  snid  county,  myself  pay  to  said  organiza- 
tion $1,000  of  my  funds  towards  the  erection 
of  suiil  soldiers'  monument:  provided,  that  said 
sum  of  $2,000  be  so  raised  by  tax.  and  paid  to 
said  monument  organization,  within  two  years 
from  this  date.  Henry  S.  lilagoon." 

On  the  same  day  the  board  passed  a  resolu- 
tion submitting  to  a  vote  of  the  electors  of  the 
<couuty  at  the  ensuing  April  election  or  town 
roeetiug  the  question  of  raising  by  tax  |2,000 
towards  the  erection  of  such  monument;  $1,000 
to  be  raised  in  that  year,  and  the  remaining 
$1,000  to  be  raised  in  l»8d.  A  majority  of  the 
electors  voted  at  such  election  in  favor  of  such 
proi)06ition,  and  the  tax  was  duly  levied,  col- 
lected, and  paid  into  the  county  treasunr  pur- 
suant to  such  vote.  In  November,  18^,  the 
plaintiff  was  organized  as  a  corporation.  The 
defendant  is  a  signer  of  the  articles  of  incor- 
poration, and  u]X)n  its  organization  became  a 
director  for  three  vcars,  and  its  president 

On  January  6, 1887,  the  county  boand  of  su- 
pervisors, by  resolution,  ordered  the  county 
treasurer  to  pay  over  to  the  plaintiff  corpora- 
tion the  $2,000  thus  raised,  and  such  treasurer 
executed  the  order  on  the  same  day  by  paying 
that  amount  to  the  treasurer  of  the  plaintlfir, 
who  duly  receipted  therefor.  On  the  follow- 
ing day  the  county  treasurer  notified  the  de- 
fendant of  such  pajrment. 

April  6, 1887.  the  defendant  presented  to  the 
plaintiff's  board  of  directors  the  following  com- 
munication, signed  by  him: 

'*To  the  officers,  directors,  and  members  of 
the  La  Fayette  County  Monument  Corporation, 
and  to  said  corporation:  I,  Henry  S.  Magoon, 
in  conformity  with  and  based  upon  the  charter 
and  by-laws  of  said  corporation,  and  the  vote 
of  the  people  and  resolution  of  the  county 
board,  and  the  agreement  of  Henry  S.  Magoon 
to  said  county  board,  hereby  subscribe  and 
hand  to  the  treasurer  of  said  corporation  the 
sum  of  $1,000  in  money,  to  be  used  for  the 
purposes  of  said  corporation,  in  the  erection  of 
a  soldiers'  monument  in  the  center  of  the  pub- 
lic square  in  the  City  of  Darlin^n,  on  the 
condition  that  the  net  cost  of  saia  monument 
and  its  foundation  shall  not  be  less  than  $6,000; 
and  on  the  further  condition  that  the  full 
amount  of  $6,000  shall  be  in  the  treasury  of 
said  corporation  on  or  before  March  1,  1888. 
And  likewise  that  the  monument  shall  be  of 
approved  design  and  materials.  And  if  said 
nmount  of  $6,''000  is  not  in  the  hands  of  said 
treasurer  by  March  1,  1888,  then  said  $1,000  so 
by  nie  subscribed,  and  hereby  paid,  shall  be  at 
once  returned  and  refunded  and  paid  back  to 
me,  ssiid  Henry  8.  Magoon,  bv  said  treasurer 
and  snid  corporation,  without  default.  Dated, 
Darlington,  Wisconsin,  April  6, 1887." 

The  board  approved  of  the  communication, 
and  all  its  conaitions.  Thereupon  the  defend- 
ant mnde  and  delivered  to  the  plaintiff's  treas- 
urer the  check  in  suit,  and  the  following  re- 
ceipt was  then  signed  by  such  treasurer, 
approved  by  the  board  of  directors,  and  deliv- 
ered to  the  defendant: 

"Reoetved  from  Hanry  8.  Magoon  the  sum 
8L.R.  A. 


of  $1,000,  according  to  the  foregoing  letter,  its 
terms  and  conditions;  and  if  the  sum  of  $0,000 
in  money  is  not  in  my  hands  as  treasurer  of 
said  corporation,  belonging  to  said  i^orpora- 
tion,  on  March  1,  1888,  then  the  said  sum  of 
$1,000  is  to  be  refunded  to  said  Magoon  forth- 
with by  me,  and  by  said  corporation." 

It  is  recited  in  the  record  of  the  directors' 
meeting  of  April  6,  1887,  that  the  defendant 
bandedsuch  check  to  the  treasurer  on  the  faith 
and  condition  that  all  the  agreements  and  con- 
ditions contained  in  his  communication  to  the 
board  would  be  f aithf  ullv  observed  and  carried 
out  by  the  plaintiff.  The  court  directed  the 
Jury  to  return  a  verdict  for  the  plaintiff  for 
the  amount  of  the  check,  and  interest  thereon 
from  May  8,  1887,  and  the  verdict  was  returned 
accordingly.  Subsequently  a  motion  for  a  new 
trial  was  denied  by  the  court,  and  on  February 
24,  1888,  Judgment  for  the  plaintiff  was  en- 
tered pursuant  to  the  verdict  The  defendant 
appeals  from  the  Judgment 

Messn.  HenryS.  Mmoou*  in  pro,  per., and 
Hontipomerjr  M.  CoiCreiit  for  appellant: 

A  check,  like  a  note,  is,  between  the  original 
parties,  always  open  to  the  defense  of  a  want 
of  consideration,  and  is  not  a  valid  gift 

Harris  v.  Clark,  2  Barb.  94;  Copp  v.  Satover, 
6  N.  H.  886;  EoOey  v.  Adams,  16  Vt  206; 
Craig  v.  Craig,  8  Barb.  Ch.  116;  TaU  v,HiU 
hert,  2  Yes.  Jr.  112;  Baymand  v.  Sellick,  10 
Conn.  485;  Bdrrit  v.  Ciark,  B  N.  T.  98;  Parish 
V.  Stone,  14  Pick.  198;  AUyQen.  v.  Continental 
L,  Ins.  Co.  71  N.  Y.  880, 831;  /mA  v.  Nutting, 
47  Barb.  870;  Curry  v.  Powers,  70  N.  Y.  212; 
Pearson  v.  Pearson,  7  Johns.  26;  Sehoonmaker 
Y..Boosa,  17  Johns.  801;  Fink  v.  Cois,  18  Johns. 
145;  mil  V.  Buckminster,  5  Pick.  891;  Irons 
V.  BmaUpieee,  2  Bam.  &  Aid.  551;  Orangiaer. 
Arden,  fO  Johns.  298;  Noble  v.  Smith,  2  Johns. 
52;  Go(^  V.  Bradley,  7  Conn.  67;  BoUiday  v. 
Atkinson,  5  Bam.  &  C.  501;  MeOrath  v.  Bey- 
nolds,  116  Mass.  566;  1  Parsons,  Cont.  Otii  ed. 
284r-286;  1  Parsons,  Notes  <&  BUIs,  59,  56,  202; 
2  Kent,  Com.  654-560;  Wilson  v.  Carpenter,  17 
Wis.  512. 

The  check  having  been  delivered  solely  on  a 
condition,  unless  the  condition  has  been  ful- 
filled, the  corporation  obtains  no  title  to  the 
check;  there  is  no  consideration  and  plaintiff 
cannot  thereon  obtain  Judgment 

McLean  r.  Nugent,  88  Wis.  85r;  Hillsdale 
College  v.  Thomas,  40  Wis.  665;  Chipman  v. 
Tucker,  88  Wis.  48;  Bobei-ts  v.  McQrath,  88 
Wis.  52;  BoberU  v.  Wood,  38  Wis.  67;  Benton  v. 
Martin,  52  N.  Y.  570;  Chandler  v.  Chandler, 
21  Ark.  95;  Bookstaver  v.  Jayne,  60  N.  Y.  146; 
Frankfort  db  8.  Turnpike  Co.  v.  Churchill,  6 
T.  B.  Mon.  (Ky.)  428;  Campbell  v.  Thomas,  42 
Wis.  487. 

A  check  is  not  at  law  an  assignment  of  funds. 

First  Nat.  Banky.  Shoemaker,  9  Cent  Re;\ 
870,  117  Pa.  94;  ChapmanY.  TTAt^c,  6N.Y.  412; 
Carr  v.  Nat.  Security  Bank,  107  Mass.  45-40; 
Bank  of  Hie  Bepublic  v.  Millard,  77  (J.  8.  10 
Wall.  152  (19  L.  ed.  897);  Loud  v.  McCaffrey, 
46  Pa.  410-414;  Bullard  v.  BandaU,  1  Gray, 
605;  Dana  v.  Third  Nat: Bank,  18  Allen,  445; 
Tyler  v.  Qtmld,  48  N.  Y.  682. 

Parol  evidence  is  admiasible  to  show  want  of 
consideration,  and  oral  agreements  at  the  time 
the  check  is  given,  and  is  also  admissible  to 
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show  want  of  failure  of  ooosideration,  or  how 
the  check  is  to  be  paid. 

PeUnon  ▼.  Jchiuon,  22  Wis.  26;  Folger  ▼. 
Dawman,  87  Wis.  619;  Smith  v.  Carter,  25 
Wis.  288;  ReynoldM  ▼.  VOtu,  8  Wis.  471;  Ward 
V.  Perriffo,  88  Wis.  148;  BamerY,  Ohieoffo,  M, 
A  St.  P.  B.  C;Ie?.  88  Wis.  165;  Chapman  ▼.  Sut- 
Urn,  68  Wis.  657;  Weaver  ▼.  Fletcher^  27  Ark. 
510;  Bauhor  v.  JbrSe*,  86  Md.  154;  J'^^ie*  v. 
ir«i^,  16  Wis.  562. 

It  is  likewise  admissible  to  prove  the  oondi- 
tioDs  upon  which  escrow  is  to  bie  delivered,  and 
to  explain  conditions. 

CampbeU  v.  Thomas,  42  Wis.  487:  Laman  ▼. 
French,  25  Wis.  87;  Westman  ▼.  Krumweide, 
80  Minn.  818;  Jefterie%  v.  AvmUu,  1  Strange, 
674;  Qoddard  ▼.  Outte,  11  Mauie,  440. 

The  inducement  for  a  party  to  enter  into  an 
agreement  may  always  be  shown  by  parol. 

Bonney  v.  MarriU,  57  Maine,  868;  Kerrick  v. 
Van  Bveen,  82  Minn.  817. 

A  note  or  check  may  be  delivered  on  condi- 
tions, the  observance  of  which  between  the  par- 
ties is  essential  to  its  validity;  and  those  condi- 
tions are  not  a  parol  contradiction  of  the  writ- 
ten obligation,  but  may  be  proved  by  parol  to 
establish  that  it  was  never  delivered,  or  that 
tbe  instrument  itself  is  void. 

Booketaver  v.  Ja/ffne,  60  N.  Y.  150;  Benton  v. 
Martin,  52  N. Y.  574;  Van  Valkenburgh  v.  Siup- 
plebeen,  49  Barb.  99;  Breaux  v.  Laute,  24  La. 
Ann.  179;  Weaver  v.  Fletcher,  27  Ark.  510; 
Basshor  v.  Forbes,  86  Md.  154;  Leppoe  v.  Nat, 
U,  Bank,  82  Md.  186;  McLean  v.  Nugent,  88 
Wis.  858;  Chipman  v.  Tucker,  88  Wis.  48; 
Roberts  v.  McOrath,  88  Wis.  52;  Roberts  v. 
Wood,  88  Wis.  67;  Chandler  v.  Chandler^  21 
Ark.  95;  Fox  v.  Barker,  44  Barb.  541;  Branch 
V.  Wilson,  12  Fla.  548;  Preble  v.  Baldwin,  6 
Gush.  557;  FarweU  v.  Bnsign  (Mich.)  10  West 
Bep.  562. 

A  contract  of  subscription  must  be  in  writ- 
ing and  cannot  beestabliBhed  by  parol. 

Pittsburgh  di8,RCo.  v.  Qazzam,  82  Pa.  840. 

A  contract,  of  two  subscribers  between  them- 
selves, although  absolutely  made,  yet  to  be 
binding  must  be  binding  on  both  parties;  it 
should  not  be  simply  unUateral,  but  mutuality 
of  obligation  is  essential.  If  one  party  is  not 
bound,  neither  is  bound;  and  no  court  will 
make  the  contract  when  the  parties  have  not. 

Lester  v.  Jewett,  12  Barb.  502;  Maeedon  dk  B, 
PI,  Road  Co,  V.  Snediker,  18  Barb.  817;  De* 
Beerski  v.  Paige,  47  Barb.  172;  Tucker  v.  Woods, 
12  Johns.  190;  Keep  v.  Goodrich,  12  Johns.  897; 
Livingston  v.  Rogers,  1  Caines,  583;  Dorsey  v. 
Packwood,  58  U.  8.  12  How.  126,  187,  188  (13 
L.  ed.  921);  Toumsend  v.  Coming,  28  Wend. 
435;  Dodge  v.  Hopkins,  14  Wis.  680;  Bradley 
V.  Denton,  8  Wis.  657;  Orete  v.  Ganger,  86 
Wis.  869;  Adee  v.  Bartholomew,  69  Wis.  48, 49; 
1  Parsons,  Cont.  899-408;  1  Addison,  Cont  1-4. 

County  boards  have  no  power  to  subscribe 
for  a  monument. 

Laws  1882,  chap.  806;  Randolph  Co,  v.  Jones, 
1  m.  108;  Thomson  v.  Lee  Co,  70  U.  8. 8  Wall. 
827  (18  L.  ed.  177);  Sheboygan  Co.  v.  Parker,  70 
a.  8.  8  WalL  96  aS  L.  ed.  84);  Rochester  v. 
Alfl^edBank,  18  Wis.  482^189. 

The  county  not  beine  authorized  to  subscribe 
for  a  monument,  it  therefore  follows  that  it 
has  no  authority  to  receive  a  contract  of  sub- 
scription. 

3  L.  R.  A. 


Taxation  for  a  private  purpoae  Is  Invalid. 

Stats  V.  Tappan,  29  Wis.  664;  Whiting  ▼. 
ShOoygan  A  F.  du  L.  R  Oa.  fUi  Wis.  167; 
Curtis  V.  Whipple,  24  Wis.  850;  Sweet  ▼.  ffuU 
bert,  51  Bari).  812. 

All  otfer  must  be  accepted  in  its  exact  terms; 
and  any  qualiflcfttion  or  departure  from  its 
terms  is  a  rejection  of  the  offer. 

Ghreve  v.  Ganger,  86  Wis.  871;  Burroughs  v. 
McLain,  87  Iowa,  189;  Bsmay  v.  Gorton,  18 
Ul.  488;  Bates  College  v.  Bates,  185  Mass.  487; 
N.  Y,  Exchange  Co.  v.  DeWolf,  31  N.  Y.  273. 

If  no  time  be  expressed  in  the  offer  for  the 
acceptance,  such  acceptance  must  be  wiihin  a 
reasonable  time. 

Stone  V.  Harmon,  81  Minn.  512;  Martin  v. 
EUuk.  21  Ala.  721;  MeCurdy  v.  Bo^,  21  Wis. 
203,  204;  Boothby  v.  ScaJUs,  27  Wis.  626. 

If  the  offer  be  not  accepted  within  a  reason- 
able time,  it  is  regarded  as  withdrawn,  and'  no 
subsequent  acceptance  binds. 

Chicago  db  G.  JS.  R.  Co.  v.  Dane,  48  N.  Y.  240; 
Taylor  v.  Rennie,  35  Barb.  272;  Ds  Beerski  v. 
Paige,  47  Barb.  172;  Lester  v.  Jewett,  12  Barb. 
502;  Fisrrier  v.  Storer,  68  Iowa,  484. 

The  acceptance  must  be  shown  by  a  commu- 
nication to  that  effect,  to  the  person  makintr  the 
offer.  Neither  silence  nor  ambiguous  acts  avail 
to  show  an  acceptance.  "  ^ 

Smith  V.  Weaver,  90  UL  892;  White  ▼.  Corlws, 
46  N.  Y.  467;  Frith  v.  Lawrence,  1  Paige,  4i5. 

A  subscription,  even  when  made,  cannot  he 
enforced  unless  it  is  shown  that  tbe  promise 
has,  in  reliance  on  the  promise,  incurred  lia- 
bility or  effected  the  object  of  the  subscription. 

Cottage  St.  M.  E.  Church  v.  Kendall,  121 
Mass.  529;  Pratt  v.  Elgin  Baptist  Society,  93  HI 
475;  Cans  y.Reimensnyder(V8L)  1  CentRep.  421 ; 
Bridgewater  Academy  v.  Gilbert,  2  Pick.  579; 
Broadbent  v.  Johnson,  18  Pac.  Rep.  (Idaho)  83; 
Hamilton  College  v.  Stewart,  1  N.  Y.  581;  Bates 
College  v.  Bates,  135  Mass.  487;  Grand  Lodge 
/.  0.  G.  T.  V.  Famham,  70  Cal.  158;  Van 
Rensselaer  v.  Aikin,  44  N.  Y.  126;  Lester  v. 
JeweU,  12  Barb.  502;  1  Parsons,  Notes  &  Bills, 
202;  Lathrop  v.  Knapp,  27  Wis.  282-238. 

If  the  past  consideration  or  contract  is  not 
enforceable  at  law,  then  a  new  promise,  wheth- 
er evidenced  by  check  or  note  founded  thereon, 
is  void. 

F¥ey  V.  Fond  du  Lac,  24  Wis.  204-208;  Hook- 
er V.  Knah,  26  Wis.  511-514;  MOchoir  v.  Mc- 
Carty,  81  Wis.  252-256;  Fulton  v.  Day,  63 
Wis.  112;  Heslep  v.  Sacramento,  2  CaL  580; 
Vim  V.  BeaUy,  61  Wis.  645-648;  Mills  v.  Wy- 
man,  8  Pick.  207;  note  to  WennaU  v.  Adney,  8 
Bos.  &  P.  249;  Fink  v.  Cox,  18  Johns.  145; 
Pearson  v.  Pearson,  7  Johns.  26. 

Messrs.  Allen  R.  Bushnell  and  Joseph 
T.  BEille,  also  for  appellant: 

No  subscriber  should  be  compelled  to  pay 
before  a  sufficient  sum  is  subscribed  to  render 
it  prudent  or  within  the  power  of  the  corpora- 
tion to  begin  the  work  intended  with  reasona- 
bleprospect  of  final  success. 

There  is  always  an  opportunity  to  withdraw 
from  a  subscription  until  expenses  have  been 
incurred  on  the  v^y  faith  of  the  subscription. 

See  Latfirop  v.  Knapp,  27  Wis.  221. 

A  proposition  so  vague  as  Mr.  Magoon's  of- 
fer to  pav  the  unborn  corporation  fi,000  for 
the  building  of  a  soldier's  monument  in  case 
the  county  should  raise  the  further  sum  of 


1889. 


La.  Fatxttb  CoiTHTr  Mohumbnt  Cobp.  t.  Magook. 


766 


$2,000  for  thst  pnipoee  coald  not  be  enforced 
against  him. 

Although  the  plaihtiif  might  recover  if  it  was 
understOMl  between  the  parties  that  the  monu- 
ment should  cost  but. 98,000/ yet  it  cannot 
now,  because  the  charter  introduced  new  terms 
into  the  contract  This  necessitated  the  new 
contract  of  April  6  requiring  the  raising  of  the 
additional  $8,000  before  Magoon  was  required 
to  pay. 

A  by-law  forbids  the  incurring  of  any  in- 
debtedness for  the  erection  of  the  monument 
until  $6,000  were  subscribed,  and  the  payment 
of  individual  subscriptions  cannot  be  enforced 
until  indebtedness  is  incurred. 

The  corporation  could  not  enforce  against 
Mngoon  bis  contract  with  the  county,  as  it  was 
wholly  abrogated  by  the  later  one  of  April  6. 

8ee  BoberUy.  CM,  6  Cent  Rep.  794,  108  N. 
Y.OOO. 

Defendant  had  no  power  to  compel  the  cor- 
poration to  procure  subscriptions;  and  posses- 
sion of  the  money  should  be  granted  to  him 
until  plaintiff  has  performed  its  part  of  the 
contract 

Mewn.  Orion  A  Osbom*  for  respondent : 

The  proposition  by  Mr.  Magoon,  made  to 
the  county,  was  that  if  the  county  would  raise 
and  pay  to  the  monument  corporal  ion  within 
two  years  $2,000,  he,  Magoon,  would  pay  that 
corporation  $1,000.  Mr.  Magoon's  failure  to 
withdraw  that  proposition  at  any  time,  and  the 
county  paying  the  $2,000  within  the  specified 
time,  constituted  a  valid  and  binding  contract 
upon  the  part  of  Magoon  to  pay  the  $1,000, 
and  is  a  sufficient  consideration  for  the  check 
sued  on. 

EydeMmer  ▼.  Van  Antteerp,  18  Wis.  546 ; 
Uoman  v.  8teeU,  18  Neb.  652 ;  I^ampton  v. 
Mercer  Co.  40  111.  879 ;  WiUiams  College  v. 
Danfarth,  12  Pick.  541 ;  Boherti  v.  Cobb,  5 
Cent.  Rep.  79i  108  N.  Y.  600 :  Bishop,  Cont. 
§830;  Beifv,  Paige,  55  Wis.  496  ; note  to  (hU 
iage  8t.  M.  E,  Church  v.  Kendall,  121  Mass. 
529,  16  Am.  L.  Reg.  (N.  8.)  552. 

The  consideration  need  not  come  from  the 
party  to  be  benefited  by  the  promise.  A 
promise  may  be  made  by  one  upon  a  sufficient 
consideration  from  another,  for  the  benefit  of 
a  third  party,  wbo  is  a  stranger  to  such  con- 
sideration. It  would  be  optional  with  such  third 
party  to  avail  himself  of  the  contract  made  for 
Lis  benefit,  or  not;  if  helelects  to  avail  himself 
of  it,  it  is  binding  upon  the  promisor. 

Bishop,  Contr.  S  1217-1228 ;  Bobbins  v. 
Atpre,  10  Mo.  588 ;  Barker  v.  Rueklin,  2  Denio, 
•45 ;  Putney  v.  FarrUiam,  27  Wis.  187 ;  Barker 
T.  Bradley,  42  N.  Y.  816 ;  Barker  y.  BuekHn, 
48  Am.  IJ^  789,  note. 

To  support  voluntary  subscriptions  of  this 
character,  the  promise  of  each,  subscriber  has 
sufficient  legal  consideration  to  support  it  in 
the  promise  of  the  other  subscribers. 

Latbrop  ▼.  Knapp,  27  Wis.  214 ;  Underteood 
▼.  Waldrtm,  12  Mich.  78;  Petty  y.  Church  of 
Christ,  95  Ind.  280 ;  northwestern  Universalist 
Qmferenee  y.  Myers,  86  Ind.  875 ;  Twin  Creek 
^  (7,  Tump.  Boad  Co,  v.  Lancaster,  79  Ky. 
-562;  Waikimy,  Eames,9  Cush.  587;  Congre- 
gational Society  v.  Berry,  6  N.  H.  164 ;  Stewart 
T.  Hamilton  CoUege,  2  Denio,  408;  Comstoek 
V.  Howd,  15  Mich.  287;  AUen  v.  Duipe,  43  Mich. 
4 ;  Edinboro  Academy  y,  Bobinson,  87  Pa.  213. 

••'  Ij.  r.  a. 


The  subscription  may  be  enf«reed  if  the 
party  to  whom  it  is  made  incurs  any  liability, 
or  performs  any  work  or  labor  on  account 
of  it 

Ky.  Baptist  Ed.8oeietyy.  Carter,n%VL\, 248 ; 
Methodist  Efpis.  Church  v.  Qarvey,  58  111.  401 ; 
United  Preiw.  Church  v.  Baird,  60  Iowa,  287. 
See  also  MeOlure  v.  WUson,  43  HI.  857 ;  Univer- 
sity  ofDes  Moines  v.  Livingtion,  65  Iowa,  202; 
Byerssy.  Biossburg  Presby.  Cong.  88  Fa.  114. 

£groii«  J.,  delivered  the  opinion  of  the  court: 

1.  We  cannot  doubt  that  the  transactions 
between  the  parties  of  April  6, 1887,  evidenced 
by  the  communication  of  the  defendant  to  the 
plaintitf  corporation,  and  the  receipt  which 
was  approved  and  accepted  by  the  defendant 
(both  of  which  will  be  found  in  the  foregoing 
statement  of  facts)  show  conclusively  that  the 
check  in  suit  was  given  and  reoeivea  as  a  pay* 
ment  of  the  defendant's  subscription  to  tiie 
monument  fund.  The  language  of  the  de* 
fendant  to  the  plaintiff  in  sudi  communication 
is:  "I,  Henry  8.  Magoon  .  .  .  hereby  sub- 
scribe and  band  to  the  treasurer  of  said  cor- 
poration $1,000  in  money  to  be  used," etc.,  and 
that  of  the  receipt  Is:  "Received  of  Heniy  8. 
Magoon  the  sum  of  $1,000,  according  to  the 
foregoing  letter,"  eta  It  is  therefore  a  re- 
ceipt for  $1,000  in  money.  We  cannot  con- 
ceive how  the  parties  could  have  expressed  in 
stronger  terms  their  intention  that  the  check 
was  ^ven  and  received  as  money,  and  hence 
that  it  paid  the  defendant's  sutiscription  as 
effectually  as  though  the  payment  had  actually 
been  made  in  cash.  Had  the  plaintiff  brought 
an  action  upon  the  subscription  instead  of  the 
check,  we  think  a  defense  that  the  subscription 
had  been  paid  would  be  proved  by  the  trans- 
actions of  April  6,  1887.  Possibly  this  view  of 
the  cose  removes  from  it  the  question  whether 
there  was  a  valid  consideration  for  the  subscrip- 
tion, but  it  Ib  deemed  proper  to  determine  that 
question. 

2.  The  communication  of  January  8,  1885, 
addressed  by  the  defendant  to  the  Board  of 
8upervisora  of  La  Fayette  County,  was  a  condi- 
tional subscription  to  the  monument  fund.  The 
county  performed  all  the  conditions  prescribed 
therein  by  the  defendant  within  the  reauired 
time.  The  defendant  not  having  withorawn 
his  proposition  to  the  county,  his  subscription 
thereupon  became  absolute.  The  ndsic  ^  of  the 
$2,000  by  the  county  by  tax,  and  the  payment 
thereof  to  the  plaintiff  corporation,  is  a  good 
consideration  for  the  defendant's  subscription. 
This  has  been  held  in  numerous  cases  in  this 
court  and  elsewhere,  and  really  is,  elementary 
doctrine. 

In  Lathropy.  Knapp,  27  Wis.  214,  the  pre- 
vailing opinion  by  Dixon, CA.  J,,  goes  further, 
and  asserts  the  rule  to  be  that,  wnere  several 
persons  mutually  promise  to  contribute  to  a 
common  object,  the  promise  of  each  is  a 
good  consideration  for  the  promise  of  each  of 
Uie  others.  The  present  Chief  Justice  filed  an 
opinion  holding  the  above  rule  too  broad.  He 
said,  however :  *'I  concede  that  the  doctrine  is 
well  established  that  where  such  advances 
have  been  made  or  expenses  and  liabilities  in- 
curred by  othen,  upon  the  credit  of  such  a  sub- 
scription, before  any  notice  of  a  withdrawal, 
then  it  becomes  obligatory  and  binding  upon 
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[be  promisor,  altbon^b  be  may  not  have  de- 
lived  any  pecuniary  advantage  from  tbe  enter- 
prise." 
The  subscription  of  tbe  defendant  in  tbe 

§  resent  case  is  witbin  tbe  qualified  rule  laid 
own  in  tbe  latter  opinion.  The  subject  is  so 
fully  discussed  in  botb  opinions  in  Lathrop  y. 
Knapp  tbat  further  consideration  of  it  here  is 
uncalled  for.  It  must  be  held  that  tbe  de- 
fendant's subscription,  as  well  as  the  check  in 
suit,  is  supported  by  a  valid  consideration. 

8.  Tbe  testimony  offered  by  defendant  to 
prove  tbe  agreement  to  accept  a  bond  in  place 
of  tbe  cbeclc  in  suit,  and  to  surrender  tbe 
check,  also  to  prove  a  tender  of  tbe  bond  and 
demand  of  tbe  check  by  defendant,  as  alleged 
in  the  answer,  was  properly  rejected.  There 
is  no  claim  of  any  fraud  or  mistake  in  tbe  writ- 
ten instruments  wbich  evidence  the  contract  of 
tbe  parties  of  April  6,  1887,  and  hence  parol 
proof  is  not  admissible  to  vary  or  add  to  tbe 
contract  tbus  expressed  in  wnting.  Tbis  has 
been  so  frequently  and  so  uniformly  held  by 
tbis  court,  and  is  so  thoroughly  well  settled, 
that  it  is  quite  unnecessary  to  cite  adjudications 
upon  tbe  subject 

4.  The  failure  to  raise  $6,000  for  tbe  monu- 
ment fund  by  March  1,  1888  (if  such  failure 
has  occurred)  is  not  a  defense  to  this  action, 
althougb,  had  the  action  been  pending  after 
that  date,  such  failure  might,  perhaps,  baye 
been  interposed,  by  leave  of  court,  as  a  coun- 
terclaim, arising  pvis  darrein  continuance, 
provided  tbe  stipulation  between  the  parties  in 
that  behalf  is  yalid  and  binding  upon  the  plaiot- 
iif — a  proposition  not  here  determined.  On 
the  hypothesis  that  it  is  a  valid  condition,  it 
need  only  be  said  of  it  tbat  it  is  in  the  nature 
of  a  condition  subse(^uent,  which  could  not 
have  been  broken  until  long  after  tbe  check 
became  payable  by  its  terms,  and  after  judg- 
ment actually  recovered  upon  it  Until  such 
breach  tbe  right  of  action  upon  the  check  was 
as  complete  and  perfect  as  though  no  such  con- 
dition existed.  Thus,  in  ejectment  by  a  gran- 
tee of  land  who  holds  his  title  upon  condition 
subsequent  against  his  grantor,  who,  before 
breach  of  the  condition,  has  eyicted  him,  tbe 
unbroken  condition  subiaequent  is  not  ayailable 
to  the  defendant  either  as  a  defense  or  in  abate- 
ment of  the  action. 

All  the  defendant  stipulated  for  was  that  in 


case  of  a  biench  of  the  condition,  the  same- 
sum  should  he  refunded  to  him — not  tbe  same 
money  or  the  same  check.  Hence  the  law 
of  bailments,  inyoked  by  the  defendant,  has  no- 
application  to  the  case.  It  is  belieyed  tbat  the 
foregoing  views  cover  the  whole  case,  and  tbat 
they  necessarily  resuit  In  an  affirmance  of  the- 
judgment 

5.  It  has  already  been  suggested  that  if  the- 
condition  contained  in  the  contract  between  the- 
parties  of  April  6.  1887,  Is  valid,  and  if  there 
has  been  a  oreacb  thereof,  the  defendant  can 
recover  of  tbe  plaintiff,  in  any  proper  action  or 
proceeding,  the  amount  paid  upon  his  subscrip- 
tion. In  such  case,  the  Judgment  herein  not 
having  been  paid,  it  would  be  against  equity 
and  good  conscience  to  require  tbe  defendant 
to  pay  it.  Under  the  old  practice  he  could 
probaoly  be  relieved  of  the  Judgment  by  a  suit 
in  equity  to  restrain  its  collection.  But,  if  en* 
titled  to  relief,  the  p>resent  practice  giycs  him  a 
simpler  and  more  summary  remedy ;  that  Is  by 
a  motion  to  tbe  circuit  court,  upon  a  proper 
showing,  to  discharge  the  ludgment  If  sud^ 
a  motion  be  made  after  the  cause  shall  haye 
been  remitted  to  tbat  court,  and  that  defendant 
can  satisfy  tbe  court  tbat  such  condition  is- 
a  yalid  and  binding  one  upon  the  plaintiff, 
and  that  it  h^is  been  broken,  and  the  defend* 
ant  shall  pay  tbe  costs  of  this  action,  we  think, 
the  motion  should  be  granted.  If  tbe  dicuit 
court  should  be  of  the.opinion  that  the  condi- 
tion is  invalid  because  not  a  part  of  tbe  ori/dnal 
subscription,  and  liecause  Uie  County  of  La 
Fayette  is  not  a  party  thereto,  or  for  any  other 
reason,  the  motion  will  necessarily  be  denied. 

We  leaye  the  circuit  court  to  pass  upon  the- 
question  above  suggested,  without  intimatiuj^ 
any  opinion  as  to  how  it  should  be  determined* 

Since  tbe  argument  of  the  appeal,  and  since 
the  foregoing  opinion  was  preparea,  the  rocrn- 
bers  of  this  court  have  learned  with  profound, 
regret  that  tbe  able  and  scholarly  defendant,, 
who  had  long  been  an  honored  and  prominent 
member  of  the  bar  of  this  court,  has  departed 
this  life.  It  is  necessary,  however,  in  order  to 
facilitate  the  settlement  of  his  estate,  that  judg* 
ment  should  be  entered  upon  this  appeal. 

The  judgment  of  tite  Circuit  Court  ie  ther^ 
fore  ahrmed  ae  of  Febrxiary  19^  1880,  Utat  be- 
ing the  day  on  whiefi  the  cause  was  argued  ii^ 
thie  court. 
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A  railroad  comi^aiiy  receiving  horses 


ttom  a  connecting^  line*  with  notice  that 
the  shipper  has  attempted  to  prepay  the  freight 
for  tbe  whole  transportation,  but  has  not  paid  It 
In  full  at  the  regular  rates,  and  also  that  he  oon- 
templates  a  continuous  and  speedy  passage,  haa> 
the  right  to  carry  the  horses  through  to  their  des- 
tination, and  claim  a  Uen  on  them  for  tbe  bed- 
ance  of  the  freight. 


Nora.— OofTfer  of  eiotk;  forwarding  by  etmnectino 

carrier, 
A  shipper  who  accepts  a  bill  of  lading  for  goods 
consigned  to  a  point  beyond  the  terminus  of.  the 
initial  oarrier^s  line  authorizes  the  Initial  currier  to 
select  any  reasonable  or  usual  direct  and  safe  route 
by  which  to  forward,  after  the  goods  reach  the  end 

8L.R.A. 


I  of  his  line,  unless  the  particular  line,  by  which  the 
goods  consigned  are  to  be  forwarded,  is  designated 
in  the  blil  of  lading.  Snow  ▼.  Ind.  B.  &  W.  R.  Go* 
7  West.  Rep.  fX&,  103  Ind.  4SS;  Oamden  ft  A  R.  Co,  ▼. 
Forsyth,  61  Pa.  81;  White  v.  Ashton,  61  N.  Y.  S80p 
Hinckley  v.  N.  Y.  Cent,  ft  H.  R.  R.  Oo.  60  N.  Y.  tfO^ 
Indianapolis  ft  C.  R.  Co.  v.  Remmy.  18  Ind.  aSt 
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OiaylOilfiaoj 

ON  report  from  the  Superior  Court  of  Suf' 
folk  CouDty.    Judgment  for  defendant. 

This  was  an  action  of  tort  to  recover  the 
▼alue  of  nineteen  horses;  one  count  in  the  writ 
being  in  trover  for  the  conversion  of  the 
horses. 

It  appeared  that  the  horses  were  delivered  to 
the  Fennsvlvania  Railroad  Company  to  be 
transported  to  Boston.  The  owner  prepaid 
the  amount  of  freight  demanded  by  the  carrier. 
The  horses  were  sutHsequently  transferred  to 
defendant  to  be  carried  over  the  last  part  of 
tbc  distance.  Upon  their  arrival  in  Boston  de- 
fendant demanded  more  money  for  the  oht- 
riage  than  it  had  received,  and  refused  to  de- 
liver  the  horses  until  this  money  was  paid. 
Thereupon  plaintiff  brought  this  action. 

At  the  trial  in  the  superior  court,  before 
Hammond,  J.,  the  court  ruled  that  the  refusal 
to  deliver  was  rightful;  that  there  was  no  evi^ 
dence  of  unreasonable  delay  in  transportation 
by  the  defendant;  that  as  the  declaration  con- 
tained no  allegation  of  negligence  except  as 
part  of  the  alleged  wrongful  refusal,  the 
care,  or  want  of  care,  taken  of  the  horses 
while  on  the  cars  after  arrival  in  Boston  was 
immaterial,  and  that  upon  all  the  evidence  in 
the  case  plaintiff  could  not  maintain  his  action. 
It  directed  a  verdict  for  defendant  and  re- 
ported the  case  for  the  determination  of  the  su- 
preme judicial  court.  If  the  rulings  were  cor- 
rect Judgment  was  to  be  entered  on  the  verdict; 
otherwise  there  was  to  be  a  new  trial. 

Messrs,  8«  J.  Thomas  and  C*  P.  Samp- 
son for  plaintiff. 

Messrs .  W.  C.  Loiingand  R.  WU  Salton- 
stall  for  defendant. 

HoImoSf  /.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  trover  for  the  conver- 
sion of  nineteen  horses.  The  horses  were 
shipped  by  the  plaintiff  on  the  Pennsylvania 
Railroad  at  Philadelphia,  for  Boston,  were  de- 
livered bv  that  companv  to  another  at  Jersey 
City,  and  were  carried  the  last  part  of  the  way 
over  the  defendant's  line.  The  plaintiff  prepaid 
the  freight  demanded,  which  was  $44,  but  the 
Pennsylvania  Railroad,  in  making  up  the  total, 
allowed  only  $82  for  carriage  east  of  Jersey 
City,  instead  of  $50  as  it  should  have  done  by 
the  defendant's  tariff,  so  that  there  were  $18 
still  to  be  paid,  if  the  defendant  was  to  receive 
its  usual  rate. 

At  the  time  the  defendant  accepted  the  goods 
for  carriage  it  had  notice  of  the  contents  of 
the  waybill,  from  which  perhaps  a  jury  might 
have  inferred  that  a  railroad  agent^  versed  in 


its  ablireviations,  would  have  understood  that 
there  had  been  an  attempt  to  prepay  the 
freight.  It  had  not  seen  the  written  contract 
between  the  plahitiff  and  the  Pennsylvania 
Railroad.  This  contract  was  shown  to  the  de- 
fendant before  the  refusal  of  thelatter  to  deliver. 
It  contained  the  words  "freight  $44  prepaid," 
and  also  a  promise  by  the  plaintiff  to  pay  the 
Pennsylvania  Railroad  at  the  rate  of  twenty- 
two  cents  per  hundred  pounds,  which  would 
make  the  total  $44.  On  the  other  hand,  it 
showed  that  the  horses  were  to  be  carried  to 
Boston,  and  did  not  purport  to  bind  the  Penn- 
sylvania Railroad  as  a  carrier  for  the  whole 
distance,  but  contemplated  delivery  to  other 
carriera  not  specified.  We  are  to  take  it  also 
that  the  Pennsylvania  Railroad  was  not  the 
asent  of  the  defendant,  as  the  plaintiff's  coun- 
sel dieclaimed  that  ground.  When  the  horses 
arrived  at  Boston  the  def*indant  refused  to  de- 
liver them  except  upon  payment  of  the  amount 
unpaid,  which  £9  the  alleged  conversion. 

The  question  is  whether  the  defendant  had  a 
lien  for  the  freight  due  to  it  according  to  its 
schedule,  and  unpaid.  The  answer  is  not  to 
be  found  in  the  letter  of  the  document,  but  in 
general  principles  of  law  and  considerations  of 
policy. 

The  plaintiff  contends  that  the  Pennsylvania 
Railroad  was  a  special  agent  having  no  osten- 
sible authority  greater  than  that  which  he  actu- 
ally intended  to  give  it,  or  at  least  that  if  the 
defendant  had  notice  diat  he  had  prepaid  the 
freight  demanded,  it  had  notice  that  the  Penn- 
sylvania Railroad  had  no  authority  to  give  it  a 
lien  for  any  further  sum  which  the  dSendant 
might  be  entitled  to  demand.  This  view  is 
not  without  sanction.  Marsh  v.  Union  I^ae. 
R.  Co,  8  McCrary,  286. 

But  we  think  that  tJiere  are  weightier  con- 
siderations in  favor  of  the  defendant.  Sup- 
pose that  it  had  had  the  facts  definitely  before 
it;  it  would  have  seen,  to  be  sure,  that  the 
plaintiff  did  not  contemplate  pa>ang  any  more 
money,  but  it  would  have  seen  also  that  he  did 
contemplate  and  desire  that  the  horses  should  be 
carried  through  to  Boston  by  a  continuous  and 
speedy  passage.  The  existence  of  the  latter  ex- 
pectation is  confirmed  by  the  plaintiff's  declara- 
tion, and  by  his  testimony.  He  was  not  entitled 
to  have  both  his  expectations  made  good  by 
the  defendant.  An  unforeseen  case  had  arisen^ 
and  the  defendant  was  called  on  by  the  plaint- 
iff's forwarding  agent,  to  act  at  once  in  some 
way.  Potts  V.  N,  T,  db  N,  E.  R,  Co,  181  Mass. 
455.    The  forwardinj^  agent,  whatever  its  obli- 

{ Rations  to  the  plaintiff,  only  consented  to  be 
iable  personally  to  the  defendant  for  $82,  but 
requir  d  the  defendant  to  forward  the  goods. 
The  defendant  was  not  bound  to  carry  for  less. 


Hutch.  Carr.  9  812;  Ang.  Oarr.  •  2S9;  Patten  v.Unlon 
Pac.  R.  Co.  29  Fed.  Bep.  60a 

Where  there  is  an  express  contract  to  deliver 
to  the  order  of  the  pJaintiff  at  the  end  of  defend- 
ant's route,  a  contract  to  forward  by  a  oonneotingr 
carrier  beyond  the  terminus  of  its  route  caooot 
be  implied.  Ortt  v.  Minneapolis  &  St.  L.  R.  Co.  80 
Minn.  808:  North  y.  Merchants  &  M.  Transp.  Co.  6 
Kew  Eng.  Rep.  907, 146  Mass.  316. 

Where  the  plaintilf  knew  that  the  railroad  to 
which  he  delivered  his  goods  did  not  reach  the  des- 
tination Indicated,  the  omission,  in  the  receipt,  of 
the  name  of  the  points  where  the  road  formed  ftjs 
8  Tj.  "R.  A. 


connection  with  another  road,  is  unimportant.. 
Rlckerson  Roller  Mill  Co.  v.  Grand  Rapids  &  LR> 
Co.  (Mich.)  10  West.  Rep.  888. 

The  first  carrier  is  the  agent  of  the  owner,  as  to> 
subsequent  carriers.  Patten  v.  Union  Pao.  R.  Co. 
89  Fed.  Rep.  600. 

The  last  carrier  in  connecting  lines  must  deliver 
cattle  at  the  place  of  destination  and  to  consignee 
there,  if  ho  wns  made  known  to  it  on  receiving 
freight  from  the  preceding^  connecting  company^ 
North  Pa.  R.  Co.  V.  Commercial  Nat,  Bank,  128  IT. 
S.  727  (81  L.  ed.  287).     , 
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than  its  foU  charseif  Ithad  any  right  to  do  ao. 
But  if  the  demand  to  forward  was  authorized 
ostensibly  or  by  implication— that  is  to  say,  if 
the  carriage  would  giTe  It  a  lien— It  was  liable  to 
the  plaintiff  if  it  refused,  except  that  it  might 
demand  prepayment.  The  plaintiff  ^aa  not 
present  and  it  might  take  time  and  cost  money 
to  communicate  with  him.  The  horses  were 
perishable,  and  their  keep  would  probably 
have  cost  more  than  the  unpaid  freight  if  they 
bad  been  delayed,  although  we  do  not  now  de- 
cide whether  these  last  facts  make  a  difference 
in  the  law.  If  the  plaintiff  had  a  contract 
with  the  Fennsylyania  Railroad,  that  company 
could  be  made  to  indemnify  the  plaintiff  in 
the  place  where  Uie  contract  was  made.  Un- 
der such  circumstances,  there  can  be  no  doubt 
what  course  was  most  for  the  advantage  of 
the  owner,  or  what  directions  a  prudent  own- 
er, if  present,  would  give;  and  the  analogies 
of  the  law  would  imply  a  corresponding  au- 
thority in  the  defendant.  Knight  v.  Providenee 
d  W.  B.  Co,  18  R  I.  672,576;  Tieree  v.  C6f,ufi\r 
bian  Int.  Co,  14  Allen,  820, 828. 

If  the  effect  of  the  plaintiff's  instructions 
were  doubtful,  the  law  would  give  the  defend- 
ant the  benefit  of  the  interpretation  adopted  bnr 
it  in  good  faith  {Ireland  v.  Livingston,  L.  R. 
6  H.  £.  8^5-416),  and  would  consider  the  ne- 
cessity of  an  immediate  decision.  Hawks  v. 
Locke,  189  Mass.  205,  229. 

But  the  defendant  does  not  need  the  aid  of 
such  considerations.  Taking  into  -  account 
what  we  have  said,  and  also  that  the  defend- 
ant had  a  right  to  assume  that  the  plaintiff 
knew  that  it  was  not  bound  by  the  Pennsylva- 
nia Railroad  contract,  and  therefore  knew  that 
a  higher  rate  mijght  be  demanded  bevond  the 
lines  of  that  roaathan  had  been  paid,  we  are 
of  opinion  that  the  defendant  was  justified  in 
giving  pkeponderance  to  the  requirement  of 
continuous  and  speedy  carriage,  and  in  assum- 
ing that  the  authority  of  tne  Pennsylvania 
Rfulroad  to  offer  the  horses  was  not  conditional 
upon  the  prepayment  of  freight  by  the  plaint- 
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iff  turning  out  to  be  full'  payment  of  all  that 
the  defendant  could  demand.  See  WcHf  y. 
Hough,  22  Ean.  669;  WdU  v.  Thomas,  27  Mo.  17; 
Vaughan  r.Proeidenoe  db  W.  B.  Co.  18  R  I. 
57^181;  Schneider  t.  JSwzns,  25  Wis.  241,  260. 
261  etseq. 

It  is  to  be  observed  that  the  principle  that  no 
man's  property  can  be  taken  from  him  with- 
out his  consent,  express  or  implied,  has  not 
prevented  the  last  of  a  line  of  oxnien  from 
maintaining  its  lien  when  the  first  carrier  has 
forwarded  the  goods  to  a  wrong  place.  Briggs 
V.  Boston  A  L.  8.  Co.  6  Allen,  246,  distinguish- 
ing Bcbinson  v.  Baker,  6  Gush.  187;  ^nitney 
Y.BeckTord,  106  Mass.  267;  Patten  y.  Union 
Pac.  B.  Co.  29  Fed.  Rep.  690,  disapproving 
Fiich  v.  Neu^)errjr\  Doug.  nifich.)l;  Vaughan 
V.  Providence  ds  W.  B.  Go.  IB  IL  L  678. 

Yet  in  that  case  the  last  carrier  may  be  said 
to  have  had  notice  that  the  forwarding  agent's 
authority  was  limited  to  sending  the  goods  to 
the  place  directed  by  the  shipper. 

A  subordinate  argument  was  suggested,  that 
the  plaintiff  was  entitled  to  go  to  toe  Jury  on 
the  allegations  of  unreasonable  delay  in  trans- 
portation, and  of  detention  of  the  horses  upon 
the  defendant's  cars.  But  there  was  no  evi- 
dence of  unreasonable  delay  by  the  defendant 
after  the  horses  were  received;  and  the  conse- 
quences of  the  detention  after  the  arrival  are 
only  alleged  as  matter  of  aggravation  of  the  al- 
leged wrongful  refusal  to  deliver  them.  As 
the  refusal  was  rightful,  negligence  in  the  care  • 
of  the  horses  while  detained,  if  any  there  was, 
cannot  be  relied  on  as  a  substantive  cause  of 
action.  It  is  plain  too  that  the  case  was  not 
tried  on  the  footine:  of  an  action  for  negli- 
gence in  riffhtful  keeping,  and  the  plaintiff 
acquiesced  in  that  view  of  the  case,  and  did 
not  seek  to  amend.  The  questions  of  evi- 
dence are  not  argued  by  the  plaintiff,  and  are 
sufficiently  answered  by  the  foregoing  di« 
cussion. 

Judgmenf  on  the  terdicL 


1888. 
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B.  B.  RICE,  Appt, 

9. 

0.  E.  ANGELL. 

(. Tta.....) 

1.  A  pmrim&nMp  in  the  burin—  of  nnln- 
sonuiee  n^tmny  entered  into  for  so  long  a 
time  as  the  partners  shall  mutually  agree  to  con- 
tinue the  same  can  be  dissolved  at  pleasure.  In  the 
absence  of  fraud,  although  a  consideration  has 
been  paid  by  one  of  the  partners  for  an  interest 
in  the  business. 

Si  On  the  diMolutlon  of  a  partnership 

conducted  in  the  names  of  the  partners,  in  the 
business  of  an  Insurance  agency,  neither  partner 
can  compel  the  other  to  pay  anything  for  the 
goodwill  of  the  business,  although  he  offers.  In 
the  altematiye,  to  give  the  sum  demanded  for 
the  Interest  of  the  other  partner;  but  each  is  left 
ftee  to  continue  busittesB  in  his  own  name. 

afiarohl9,18WJ 

APPEAL  bv  plaintiff,  from  a  Jadgment  of 
the  Distnct  Court  of  Calveston  County 
dismiasing  a  suit  brought  to  recover  the  aUeged 
value  of  plaintiff's  share  in  the  goodwill  of  the 
business  of  a  dissolved  partnersnip.    Afflrmed, 
The  facts  are  fullv  stated  in  the  opinion. 
Mesin.  Hnme  s  Klebergt  for  appellant: 
As  against  a  general  demurrer  everj  reason- 
able intendment  arising  upon  th^  petition  must 
be  indulged  in,  in  favor  of  its  sufficiency. 


Tested  by  this  rule  the  petition  In  this  case, 
taken  as  a  whole,  states  a  good  and  legal  cauBe 
of  action. 

Supreme  Court  Rule  No.  17;  Whetstone  r, 
O^ey,  48  Tex.  269;  Gii(f  W.  T.  A  P.  R  Co.  v. 
Montier,  61  Tex.  122. 

The  goodwill  of  a  partnership  business  is 
well  established  in  the  law  as  property—a  mer- 
cantile  commodity — ^upon  which  a  certain  value 
may  be  fixed,  and  which,  upon  the  dissolution 
of  the  copartnership,  constitutes  a  part  of  its 
assets. 

Collyer,  Partn.  g  117,  note  1,  p.  288. 

Metere,  Greshaaiif  Jones  A  Spenoe^ 
for  appellee: 

A  partnership  entered  into  for  no  specified 
time  mav  be  terminated  by  either  partner  on  a 
moment  s  notice. 

Story,  Partn.  %  269;  1  Lindley,  Partn.  220. 

The  amount  paid  by  Rice  to  Angell  was  a 
premium,  or  a  sum  ox  money  for  uie  hitter's 
own  private  benefit,  as  a  consideration  for  ad- 
mitting Rice  into  partnership  with  him  in  a 
business  already  established;  and  there  being 
no  time  specified  for  the  continuance  of  the 
partnership,  and  no  asreement  for  a  return  or 
an  apportionment  of  uiat  premium  in  the  event 
of  an  unexpected  termination  of  the  partner- 
ship, Angell  had  a  right  to  dissolve  the  same 
after  the  lapse  of  such  time  as  to  exclude  any 

g resumption  of  fraud  on  his  part  in  entering 
ito  the  partnership;  and  in  the  absence  of  part- 
nership property  or  assets,  it  cannot  be  held 


Nozn.— (Toodwai  In  trodlna  poftnersAip. 

€kx>dwlll  In  a  trading  partnership,  as  a  mere  In- 
cident of  oUier  property,  more  usually  attaches  to 
the  premises  than  to  the  stock  of  goods.  Bawson 
V.  Pratt,  91  Ind.  9;  Booth  v.  Curtis,  17  Week.  Bep. 
898,«)L.T.N.S.lfi2:  JE^  parte  Punnett,  L.  B.  16  Ch. 
I>iv.  SM;  Cooper  v.  Metropolitan  Board  of  Works, 
L.  B.  26  Oh.  IMv.  472;  Tbackray*s  App.  75  Pa.  18S. 
See  also  Mussehnan^a  App.  <B  Pa.  81;  Chittenden  v. 
Witbeok,60Mich.401;  2  Bates,  Partn.  OBS. 

Goodwill  Is  nothing  more  than  the  probability 
that  the  old  customers  will  resort  to  the  old  place, 
or  the  advantage  attached  to  the  possession  of  the 
house.  Cruttwell  v.  Lye,  17  Yea.  Jr.  846;  Chlssum 
V.  Dewes,  6  Buss.  29:  2  Bates,  Partn.  68a 

Qoo6iioQl1»  property* 

A  goodwill  In  business  Is  recognized  asproperty 
In  law  and  Is  protected  as  such.  Bell  v.  Locke,  8 
Paige,  76;  Howe  v.  Searing,  6  Boew.  868. 

A  court  of  equity  will  decree  speciflc  perform- 
imce  of  a  contract  for  the  sale  of  the  goodwill  of 
a  trade  or  business.  Moorehead  v.  Qyde,  88  Iowa, 
886;  Bryson  v.  Whitehead,  1  Sim.  ft  Stu.  74;  Coslake 
V.  TUl,  1  Buss.  878;  Baxter  v.  Conolly,  1  Jaa  ft  W. 
676;  Heaton  v.  Cincinnati  ft  Ft  W.  B.  Co.  16  Ind.  276. 

If  the  stock  of  goods  was  not  delivered,  but  the 
goodwill  was,  an  action  by  the  seller  for  its  value 
alone  has  been  sustained.  Wallingf  ord  v.  Burr,  17 
Neb.  187;  f  Bates,  Partn.  681. 

Asaleof  stock  and  goodwill  may  be  rescinded  for 
fUse  representation  as  to  the  goodwill,  although 
the  stock  alone  is  worth  more  than  the  price  paid. 
Cruess  V.  Itassler,  89  CaL  886. 

An  action  or  counterclaim  for  damages  for  de- 
ceit in  its  sale  will  lie.  Herf  ort  v.  Cramer,  7  Colo. 
488;  CollUns  v.  Jackson,  64  Mich.  186;  Bawson  v. 

Pratt,  91  Ind,  9;  Hlnes  V.  Driver,  72  Ind.  126;  2  Bates, 
Partn.  29L 

8L.RA. 


BAt  of  QOOdwQL 

The  goodwill  of  a  business  may  be  sold  the  same 
as  any  other  personal  property  (ICartln  v.  Tan 
Schaick,  4  Paige,  479;  Muaselman^a  App.  68  Pa.  81; 
Howe  V.  Searing,  19  How.  Pr.  14;  Dougherty  v.Yan 
Nostrand,  Hoffm.  Ch.  68;  Partridge  v.  Menok,  f 
Barb.  Cb.  101:  Pearson  v.  Pearson,  L.  B.  27  Ch.  Div. 
146);  or  it  may  form  the  subject  of  a  contract  of 
8al&  Cruess  v.  Pessler,  88  CaL  886;  Holmes  v. 
Holmes,  87  Conn.  278;  M'Farland  v.  Stewart,  2 
Watts,  111;  Palmer  v.  Graham,  1  Pars.  Bq.  476. 

The  goodwill  may  be  sold  as  an  entirety,  so  far  as 
itislocal.   AIlenv.WoonsocketCo.llB.L288,299. 

And  its  sale  is  a  sufllcient  consideration  for  a  note 
for  its  price,  although  the  business  was  not  after- 
wards successful.  Smock  v.  Piuson,  68  Ind.  406. 
And  see  Buckingham  v«  Wateis,  14  OsL  146;  2  Bates* 
Partn.  6BL 

GkXMltriB  poMes  wtth  sate  0/ ZmfilfMSS. 

The  goodwill  of  an  old  establishment  existed 
with  the  buslnessand  could  be  reooRnised  in  equity 
and  pass  with  that  business.  Peridns  v.  Currier, 
8  Wood,  ft  M.  94. 

Where  a  partner  sells  out  all  his  share  in  the  busi- 
ness, the  presumption  is  that  be  meant  to  Include 
the  goodwUL  Churton  v.  Douglas,  Johns.  (Eng.)  174. 

Where  a  trader  for  value  sells  his  business  and 
goodwill  to  another,  he  may  be  restrained  from 
soliciting  his  old  customers  to  deal  with  him,  as  if 
no  sale  had  been  made  (Hallos  App.  60  Pa.  468;  Mo- 
Cord  V.  Williams,  96  Pa.  78;  Ginesi  v.  Cooper,  L.  B. 
14  Ch.  Div.  608);  but  not,  however,  from  dealing 
with  bis  old  customers.  Leggett  v.  Barrett,  L.  B. 
16  Ch.  Div.  806. 

If  the  transfer  of  the  interest  of  a  partner  Is  In- 
voluntary, or  his  retirement  enforced,  he  may  so- 
licit the  old  customers.  Cruttwell  v.  C^ye,  17  Ves. 
Jr.  886;  Walker  v.  Mottram,  L.  B.  19  Ch.  Div.  886b 


See  also  45  L.  R.  A.  580. 
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that  Rice  has  oot  got  all  for  'which  he  stip- 
ulated. 
1  lindley,  Partn.  71,  78.  74. 

G»iiiea«  J,,  delivered  the  opinion  of  the 
court: 

A  demurrer  was  sustained  to  the  petition  in 
the  court  below,  and,  plaintiff  having  declined 
to  amend,  his  suit  was  dismissed.  He  appeals 
to  this  court.  Tbe  case  being  novel,  we  insert 
the  substance  of  the  allegations  in  the  petition, 
as  taken  from  appellant's  brief: 

The  petition  alleged  that  defendant  was  in- 
debted to  plaintiff  in  tbe  sum  of  $5,000,  for 
that,  on  November  21,  1884,  plaintiff  and  de- 
fendant entered  into  a  copartnership  in  the 
business  of  fire  and  marine  insurance  agents 
under  the  firm  name  of  Angell  &  Kice,  for  so 
long  a  time  as  they  should  mutually  agree  to  con- 
linue  the  same;  that  at  the  time  of  the  formation 
of  said  partnership,  and  long  prior  thereto, 
plaintiff  and  defendant  were,  each  for  bis  own 
account,  engaged  in  tbe  business  of  fire  and  ma- 
rine insurance  aj^nts,  and  that  it  was  agreed 
bv  them  in  entering  into  said  partnership  that 
plaintiff  should  pay  to  the  defendant  for  a  one 
naif  interest  in  the  general  insurance  aj^ency  of 
of  said  defendant,  which  was  then  being  con- 
ducted in  the  city  of  Oalveston,  under  the  name 
of  C.  E.  Angell  &  Co.,  the  sum  of  $2,660,  and, 
in  addition  to  such  pavment,  bring  into  the 
new  firm  as  much  of  his  former  business  as 


possible,  in  consideration  wbereof  the  said 
plaintiff  was  to  own  in  his  own  rij^t  one  half 
of  said  entire  business,  and  was  to  receive  on^. 
!  half  of  all  the  profits,  earnings  and  emoluments 
\\i)ich  might  arise  from,,  or  come  out  of,  said 
copartnership  business;  tiiat  plaintiff  accord- 
ingly paid  to  said  defendant  said  sum  of  $2,650 
for  a  one  half  interest  in  the  general  insurance 
business  of  said  defendant,  and  brough*^  into 
said  new  firm  all  of  his  former  business, 
and  in  every  way  fully  complied  with  said 
agreement  of  partnership,  and  be  then  and 
tbere  became  the  partner  of  said  defendant, 
and  the  full  and  absolute  owner  of  one  half 
of  the  general  insurance  agency  business  for- 
merly owned  b;^  said  defendant  alone,  and  of  tbe 
goodwill  of  said  business;  that  at  said  time  a 
one  half  interest  in  said  business  of  said  defend- 
ant was  fully  worth  in  tbe  market  of  Galves- 
ton tbe  said  sum  of  $2,650;  that  said  partner- 
ship was  conducted  and  carried  on  by  and  be- 
tween plaintiff  and  defendant  from  said  date 
last  aforesaid  until  about  the  81st  of  December, 
1886,  when  defendant  declined  and  refused  to 
further  continue  tbe  same;  that  at  the  time 
when  plaintiff  purchased  a  one  half  interest  in 
the  said  business  of  defendant,  with  the  good- 
will thereof,  and  at  tbe  time  of  the  formation 
of  said  copartnership,  said  defendant,  in  bis 
said  business,  represented  tbe  following  insure 
ance  companies,  and  held  their  agencies  for  the 
City  of  Galveston,  to  wit,  the  Liverpool,  and 


dee  Iowa  Seed  Go.  v.  Dorr,  70  Iowa,  481;  Dawson  v. 
Bceson,  L.  R.  23  Ch.  Div.  604;  dark  v.  Leach,  8S 
Beay.  14, 28;  2  Bates,  Partn.  TOO. 

Where  the  articles  provide  that  upon  disflolution 
eiM)  psrtnw  Is  to  have  **  all  (he  benefltB  and  ad- 
vantaeres  **  of  the  firm,  the  other  partner  wUi  be 
restrained  from  soliciting  business  from  the  old 
customers.  Burrows  v.  Foster,  cited  in  Clark  v. 
Leach,  82  Beav.  18;  2  Bates,  Partn.  897. 

Partners  may  buy  of  and  sell  to  each  other. 

One  partner  may  buy  out  the  interest  of  the  other 
or  sell  to  him  In  good  faith,  proTided  he  acquires  no 
secret  benefit  for  himself,  at  the  expense  of  his  co- 
partner, by  suppression  or  concealment  of  facts. 
Cassels  v.  Stewiut,  L.  B.  8  App.  Gas.  84;  Geddes* 
App.  80  Fa.  442;  Bradbury  y,  Barnes,  19  CaL  120:  1 
Bates,  Partn.  800. 

A  purchase  by  a  partner  of  the  interest  of  an- 
other partner  where  no  deception  has  been  used, 
though  without  the  knowledge  of  his  copartners, 
violates  no  trust  or  confidence  between  them.  Bis- 
sell  V.  Foss,  114  U.  8. 252  (29  L.  ed.  126),  affirming  & 
C.  8ub.  nom.  First  Nat.  Bank  v.  Bissell,  4  Fed.  Bep. 
694, 2  McGrary,  73;  1  Bates,  Partn.  812. 

If  a  partner  who  exclusively  superintends  the 
business  purchases  the  share  of  the  other  partner 
for  an  inadequate  price,  by  means  of  concealment, 
the  purcbase  will  be  held  void,  brooks  v.  Martin, 
89  U.  8. 2  ^bM  70  (H  L.  ed.  732);  O'Ctonnor  v.  Naugh- 
ton,  18  Gmnt,  Gh.  IT.  G.  428;  Maddef ord  v.  Austwlck, 
1  81m.  89.  2  MyL  A  K.  279;  White  v.  Goz,  8  Hayw. 
(Tenn.)  70.  Brigham  v.  Dana,  29  Yt  1;  Stephens  v. 
Orman,  10  Fla.  9;  Hopkins  v.  Watt,  18  DJ.  298;  Sex- 
ton V.  Se>.ton,  9  Gratt.  204. 

BtoSits  0*  partners  oSUir  sale  and  purchase  qf  good- 

wiU, 

Hie  partner  purchasing  the  goodwill  merely 
secures  the  right  to  conduct  the  business  at  tbe  old 
stand;  and  be  cannot  enjoin  his  former  copartner 
ttom,  canying  on  trade  in  his  own  name  in  tbe 
vicinity  of  the  old  stand,  and  solicitiog  customers 

8  L.  R.  A. 


of  the  late  firm  to  extend  to  him  their  patronage, 
by  the  usual  mode,  either  by  personal  solicitation, 
or  by  cards  and  advertisements.  Gottrell  v.  Bab- 
cock  Printing  Press  Mfg.  Go.  2  New  Bng.  Rep.  918, 
-54  Gonn.  122;  Borter  v.  Gorman,  65  Ga.  11;  WUoy  v. 
Baumgardner,  97  Ind.  00;  Hoxie  v.  Chaney,  8  New 
Eng.  Rep.  709,  148  Mass.  602;  Dayton  v.  Wilkes,  17 
How.  Pr.  510;  White  v.  Jones,  1  Robt  (N.  f.)  821,  1 
Abb.  Pr.  N.  8.  8S8;  Howe  v.  Searing,  8  Ifosw.  854; 
DethlefS  v.  Tamsen,  7  Daly,  854,  865:  Moody  v. 
Thomas,  1  Disney,  294;  MoGord  v.  WiUiaios,  96  Pa. 
78;  MoESop  v.  Mason,  18  Grant,  Gh.  U.  G.  468^  46i;  2 
Bates,  Partn.  888;  Cruttwell  v.  Lye,  17  Vi ^  Jr.  386: 
Kennedy  v.  Lqe,  8  Uertv,  452;  Ghurton  v.  Douglas, 
Johns.  (Bng.)  174, 187;  'Hudson  v.  Ot»bomo,  89  L.  J. 
N.  S.  Gh.  79;  Davles  v.  Hodgson,  25  Beav.  177;  Brad- 
bury V.  Dickens,  27  Beav.  68;  Mellersh  v.  Keen,  27 
Beav.  286;  Smith  v.  Everett,  27  Boav.  448;  Johnson 
V.  Helleley,  84  Beav.  68;  2  De  G.  J.  &  8. 446;  Bond  v. 
Milboum,  20  Week.  Rep.  197;  Hookham  v.  Pottage, 
27  L.  T.  N.  8.  695,  21  Week.  Rep.  47,  L.  R.  8  Gh.  91; 
Labouchere  v.  Dawson,  L.  R.  18  Eq.  822;  Leggett  v. 
Barrett,  L.  R.  15  Gh.  Div.  806;  Pearson  v.  Pearson, 
L.  R.  27  Gh.  Div.  146;  Vernon  v.  Hailam,  L.  R.  34  Gh. 
Div.  748. 

ImjMed  covenant  in  sale  of  goodwUL 

If  the  goodwill  of  a  partnership  is  sold,  the  ira«> 
plied  covenant  not  to  injure  the  buyer  in  the  en- 
joyment of  his  purchase  will  sustain  an  injunction 
against  his  resumption  of  business  in  that  locality. 
Dwight  V.  Hamilton,  118  Mass.  175;  Ginesi  v.  Goopcr, 
L.  R.  14  Gh.  Div.  686;  2  Bates,  Partn.  702. 

A  sale  of  a  professional  business,  as  of  a  physif 
clan*s  practice  within  a  certain  territory,  carries  an 
Implied  covenautnotto  resume  business  within  the 
territory.  Dwight  v.  Hamilton,  and  Ginesi. v. 
Gooper,  «upra. 

The  sale  of  the  goodwill  of  a  school  involves  no 
prohibition  of  personal  effort  on  the  part  of  the 
vendor  to  influence  the  attendance  of  pupils.  Mc- 
Gord  V.  Williams,  96  Pa.  7&  . 

On  dissolution  of  partnership. 
Where  no  time  is  agreed  upon  during  which  the 


1889. 


KiCB  V.  Akobll. 


771 


London  &  Globe  Insurance  Company,  the 
Pennsylvania  Fire  Insurance  Company  of 
Philadelphia,  the  Universal  Insurance  Com> 
pany  of  England,  the  Union  Insurance  Com- 
pany, Philadelphia,  and  the  Hibernia  Fire  In- 
surance Company  of  New  Orleans;  that  after 
said  partnersnip  was  formed  it  acquired  the 
general  agency  of  said  Hibernia  Fire  Insurance 
Company  for  the  entire  State  of  Texas,  and 
also  the  local  agencies  of  the  Sea  Insurance 
Company  and  the  Phoenix  Insurance  Company, 
of  Brooklyn,  and  retained  in  its  business  all  of 
said  local  agencies  held  by  said  defendant  in 
his  former  business;  that  the  agencies  of  all  of 
said  insurance  companies  were  very  valuable 
in  the  budness  of  a  general  insurance  agencjr, 
and  greatly  increased  the  value  of  such  a  busi- 
ness, and  that  the  same  was  worth  in  the  mar- 
ket at  Galveston  at  the  time  of  the  dissolution 
of  said  partnership  between  plaintiff  and  de- 
fendant the  sum  of  $10,000;  tiuit  prior  to  said 
date  of  dissolution  large  sums  of  money  out  of 
the  assets  of  said  firm  were  expended  in  build- 
ing up  and  extending  said  partnership  business 
by  advertising  and  establishing  branch  agencies 
in  the  State  <3  Texas;  and  that  plaintiff  had  de- 
voted his  entire  time  and  ener^  and  business 
experience  in  procuring,  and  did  procure,  for 
the  same,  a  large  and  lucrative  custom;  and 
that  ti^e  said  business  at  the  81st  of  December, 
1886,  was  of  the  value  of  $10,000,  and  was  then 
^TOwing  and  steadily  increasing  in  value;  but 


that  said  defendant  declined  and  refused  to  fur- 
ther continue  said  copartnership,  and  insisted 
upon  a  dissolution  thereof;  and  in  view  of  this 
fact  plaintiff  agreed  to  a  dissolution,  and  offered 
to  pay  defendant  $5,000  for  said  defendant's 
interest  therein,  or  to  take  said  sum  for  his 
(plaintiff's)  interest  in  the  said  firm,  both  of 
which  propositions  defendant  declined,  but 
then  and  there  wrongfully  and  forcibly,  and 
without  regard  to  plaintiff's  rights,  took  pos- 
session of  all  of  the  business  of  said  partner- 
ship, and  of  its  connections  and  goodwill,  and 
entirely  excluded  plaintiff  there&om,  and  de- 
clined, and  still  declines,  to  pay  this  plaintiff 
anything  whatever  for  his  share  in  said  busi- 
ness. 

Plaintiff  further  says  that  all  insurance  agen- 
cies are  the  subject  of  buler  and  sale  in  the 
markets  of  the  country  as  much  as  any  other 
merchantable  commodity,  and  that  the  busi- 
ness of  conducting  a  general  insurance  agency 
in  Galveston  is  one  of  great  profit,  and  that  the 
a^ncy  conducted  b^  said  firm  of  Angell  & 
Rice,  of  which  plaintiff  owned  one  half  as  his 
property,  was  of  the  vidue  of  $10,000  in  the 
market  of  Galveston,  and  would  have  readily 
realized  that  sum. 

We  see  from  the  statement  that  the  plaintiff 
paid  the  defendant  a  sum  of  money  to  be  ad- 
mitted into  partnership  with  him  in  the  busi- 
ness of  an  insurance  agency,  and  that  no  time 
was  fixed  by  the  agreement  during  which  the 


partnership  is  to  continue  in  ezlstenoe,  it  can  be 
dfasolved  at  the  option  of  either  party  at  any  time. 
WhltinfiT  V.  Leaklm  6  Cent.  Bep.  460,  06  Md.  266. 

Where  on  diasolatdon  one  partner  consents  to 
take  the  stock  and  effects  at  a  valuation  and  the 
other  to  retire,  the  retiring  partner  is  not  entitled 
to  an  allowance  for  the  goodwill.  Hall  v.  Hall,  20 
Beav.  189;  Hookham  v.  Pottage,  27  L.  T.  N.  S.  506, 
21  week.  Rep.  47,  L.  R.  8  Oh.  91;  2  Bates,  Partn.  607. 

Where  by  the  artlolee  of  partnership  a  person, 
formlnsr  a  partnership  with  another,  agrees  to 
leave  at  the  end  of  the  term,  he  cannot  in  a  suit  for 
an  accounting,  claim  any  aUowanoe  for  a  share  In 
the  goodwiU.  Van  Dyke  v.  Jackson,  1 E.  D.  Smith, 
419;  2  Bates,  Fartn.  606. 

B  In  an  acoountlnff  between  partners  in  the  agency 
of  insurance  companies,  a  partner  allowed  to  re- 
tain the  business  must  pay  the  value  of  the  agen- 
otes.    Sheppard  V.  Boggs,  9  Neb.  267. 

On  cKsflolution  by  death  of  partner, 

'  The  goodwill,  though  Inseparable  from  the  busi- 
ness, is  an  appreciable  part  of  the  assets  in  which 
the  estate  of  a  deceased  partner  can  participate. 
Wedderbum  v.  Wedderbum,  22  Beav.  84;  Smith  v. 
Everett,  27  Beav.  446;  Hall  v.  Barrows,  4  De  G.  J. 
ft  S.  160;  Dougherty  v.  Van  Nostrand,  1  HoflFm.  Ch. 
68;  Williams  v.  Wilson,  4  Sandf .  Ch.  879;  Howe  v. 
Searing,  6  Boew.  864,  868;  Holden  v.  McMakhu  1 
Pars.  Sel.  Gas.  (Pa.)  270;  2  Bates,  Partn.  691. 

The  valuation  is  not  to  be  diminished  because  a 
surviving  partner  can  carry  on  business  at  the  same 
place.  Reynolds  v.  Bullock,  47  L.  J.  N.  8.  Oh.  778, 
80  lb  T.  N.  S.  44S;  26  Week.  Rep.  678;  Wade  v.  Jen- 
klns«  2  Qttt.  608. 

When  valued  apart  fl^m  the  property  it  is 
usually  reckoned  at  so  many  years*  purchase,  based 
on  average  profits.  Austin  v.  Bojrs,  2  De  G.  ft  J.  626; 
MwUersh  v.  Keen,  28  Beav.  463. 

It  is  rather  an  element  in  the  value  of  the  tangi- 
ble property  than  an  Item  of  assets  susceptible  of 
Independent  valuation.  Rammelsberg  v.  Mitchell, 
29  Ohio  St  22,  64, 66;  2  Bates,  Partn.  694. 
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So  where  a  surviving  partner  agreed  to  buy  from 
the  executor  of  the  deceased  partner  the  **  stock  be- 
longing to  the  partnership,**  the  value  of  the  good- 
will and  trademarks  must  be  considered  In  ascer- 
taining the  value.  Hall  v.  Barrows,  4  De  G.  J.  ft  S, 
150. 

The  goodwill  cannot  be  partitioned,  being  too 
intangible  an  interest  to  reach.  Taylor  v.  Bemis, 
4  Bias.  4106;  Robertsop  v.  Quiddlngton,  28  Beav.  620; 
Helmoftt  V.  Smith,  L.  B.  86  Oh.  Div.  486;  2  Bates, 
Partn.  6QL 

Unfa/(r  competition  man  be  restrained. 

Where  the  trademark  became  a  part  of  partner- 
ship property,  together  with  the  goodwiU  which 
was  contributed  to  the  bushiefls  of  the  firm  by  the 
owner  of  the  trademark,  and  a  continuation  of  his 
businesB  was  plainly  contemplated,  trademark  and 
goodwill  of  the  firm  were  Included  within  the 
meaning  of  the  bUl  of  sale  made  by  him  on  dissolu- 
tion of  the  firm,  and  the  seller  may  be  enjoined 
from  using  the  trademark.  Hoxie  v.  Ohaney,  8 
New  Eng.  Bep.  700, 143  Mass.  602;  Ohurton  v.  Doug- 
las, Johns.  (Bug.)  174;  Kellogg  v.  Totten,  16  Abb. 
Pr.  86;  Hall  v.  Hall,  20  Beav.  180;  Shipwright  v. 
Clements,  19  Week.  Bep.  609;  Durham  Smoking 
Tobacco  Oase  (Blaokwell  v.  Dibrell)  8  Hughes,  161; 
Olen  ft  H.  Mfg.  Oo.  v.  Hall,  01 N.  Y.  226  (reversing  0 
Lans.  158).  Contra,  Huwer  v.  Dannenhoffer,  82  N. 
T.  489;  Hazard  v,  Oaswell,  06  N.  Y.  260;  Young  v. 
Jones,  3  Hughes,  274. 

All  practices  between  rivals  In  business  which 
tend  to  engender  unfair  competition  are  odious 
and  will  be  suppressed  by  injunction.  Apollinaris 
Oo.  V.  Scherer,  27  Fed.  Rep.  22;  Croft  v.  Day,  7 
Beav.  84;  Harper  v.  Pearson,  8  L.  T.  N.  S.  647; 
Stevens  v.  Paine,  18  L.  T.  N.  S.  600;  Glenny  v.  Smith, 
11  Jur.  N.  8.  064;  Mack  v.  Petter,  41  L.  J.  Ch.  781; 
Burgess  v.  Burgees,  8  De  G.  M.  ft  G.  806;  Glen  ft  H. 
Mfg.  Co.  V.  HalU  61  N.  Y.  226;  Goodyear  Rubber  Co. 
v.  Goodyear  Rubber  Mfg.  Oo.  21  Fed.  Rep.  276; 
Genin  v.  Chadsey,  12  Abb.  Pr.  09;  Avery  v^  MelklQ, 
81  Ky.  73, 17  West*  Jur.  202. 
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partnenLfp  sbonld  continue.  The  business  of 
the  firm  was  entered  upon  and  carried  on  in 
pursuance  of  the  terms  of  the  contract  for 
more  than  two  years,  and  the  partnership  was 
then  dissolved  by  the  withdrawal  of  the  defend- 
ant. The  plaintiff  acquiesced  in  the  dissolu- 
tion, but  it  aoes  not  appear  there  was  any  ac^^e- 
ment  for  the  transfer  by  one  to  the  other  of  any 
property  or  business. 

lliesuit  is  not  for  the  division  of  any  tangi- 
ble assets,  nor  is  it  averred  that  there  was  any 
such  property  on  hand  at  the  time  of  the  dis- 
solution. In  the  absence  of  fraud,  it  cannot 
be  Questioned  that  the  defendant  had  the  right 
to  aisBolve  the  partnership  at  his  pleasure. 
There  are  no  circumstances  alleged  which 
would  have  made  it  fraudulent  for  Uie  defend- 
ant to  demand  a  dissolution;  and  his  right  to 
do  so  seems  not  to  be  denied.  There  was  there- 
fore a  lawful  dissolution,  and,  so  far  as  the 
petition  discloses,  all  the  rights  of  the  parties 
settled  and  their  respective  claims  adjusted,  ex- 
cept as  to  the  goodwill  of  the  partnership  busi- 
ness. What  fi  the  goodwill  of  a  business,  and 
in  what  did  it  consist  in  the  case  of  the  partner- 
ship under  consideration?  The  term  is  vari- 
ously defined. 

In  CruttweU  v.  Lye,  17  Yes.  Jr.  846,  Lord 
Eldon  defined  it  as  "the  probabilitv  that  the 
old  customers  will  resort  to  the  old  place." 
This  has  been  said  to  be  the  best  demiition. 
Oa$sidjf  V.  Metealf,  1  Mo.  App.  601. 

The  definition  of  Jud^  Story  is  more  com- 
prehensive :  "(Goodwill  may  be  properly 
enough  described  to  be  the  advantage  or  oene- 
flt  which  is  acquired  by  an  establishmeot  be- 
yond the  mere  value  of  the  capital>tock,  funds 
or  prop^ty  employed  therein,  in  consequence 
of  the  general  public  patronage  and  encourage- 
ment which  it  receives  from  constant  or  hamt- 
ual  customers  on  account  of  its  local  position, 
or  common  celebrity,  or  reputation  for  skill,  or 
influence,  or  punctuality,  or  from  other  acci- 
dental circumstances  or  necessities,  or  even 
from  ancient  partialities  or  prejudices. "  Story, 
Partn.  %  99. 

This  definition  has  been  frequently  quoted 
with  approval.  Smith  v.  Oibba,  44  ^.  H.  848; 
Boon  V.  Moss,  70  N.  Y.  478;  Morgan  v.  P^r- 
hatnuB,  86  Ohio  St.  622;  BeU  v.  EUis,  88  CaL 
624;  Howe  v.  Searing,  19  How.  Pr.  26. 

We  can  understand  very  well  how  a  good- 
will mav  become  a  thing  of  value  to  a  mercan- 
tile establishment  As  attending  a  fixed  place 
of  business  and  a  name  indicating  the  continu- 
ousness,  at  least  in  part,  of  the  same  proprietor- 
ship and  management,  it  may  draw  to  it  a  cus- 
tom which  is,  in  itself,  a  source  of  profit  This 
may  be  the  subject  of  sale.  Upon  the  dissolu- 
tion of  a  partnership  by  death,  some  authori- 
ties hold  that  the  survivors,  if  they  continue 
the  business  in  their  own  behalf,  may  be  re- 

3uired  to  account  to  the  representatives  of  tiie 
eceased  partner  for  its  value.  Upon  this  point, 
however,  there  is  a  confilct  In  case  of  the  dis- 
solution of  a  trading  partnership,  where  one 
partner  secures  the  ndki  to  continue  the  busi- 
ness at  the  old  stand,  the  probability  of  the 
resort  of  the  old  customers  to  the  old  place 
might  be  deemed  a  valuable  rifht.  But,  in  the 
present  case,  what  is  there  left  to  either  part- 
ner to  which  the  goodwill  can  attach?  It  is 
not  alleged  that  tl^  business  had  been  cairied 
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on  in  any  particular  house  or  office;  nor  does 
it  seem  to  us  that  the  business  was  of  such  a 
nature  that  its  patronage  would  be  affected  by 
the  particular  spot  in  which  it  was  transactecL 
If  the  business  nad  been  conducted  under  an 
assumed  name  wholly  distinct  from  the  name 
of  either  partner,  such,  for  example,  as  the 
"Galveston  Insurance  Agency/'  it  might  be 
held  that  the  probability  that  the  patrons  of 
the  partnership  would  continue  to  do  business 
with  any  person  or  firm  using  that  name  con- 
stituted a  valuable  ri^ht,  and  would  be  the  sub- 
ject of  legal  disposition  upon  a  dissolution  of 
the  firm.  But  in  this  case  the  names  of  the 
partners  constituted  the  name  of  the  firm;  and 
neither  member  had  the  right  to  demand  that 
a  business  should  be  continued  in  the  partner- 
ship name.  Such  a  demand  is  inconsistent 
witn  the  undoubted  privilege  of  either  to  con- 
tinue the  same  business  in  ms  ovm  name. 

It  appears,  then,  that  upon  the  dissolution  of 
the  pfutnership  between  the  plaintiff  and  the 
defendant,  there  was  nothing  left  which  would 
TOobably  draw  to  It  the  custom  of  the  firm. 
The  aeencies  which  the  partnership  had  secured 
were  determinable  at  the  will  of  the  prindpals, 
and  there  could  be  no  property  in  tiienu  They 
actually  ceased  upon  a  dissolution  of  the  firm; 
and  each  partner  was  left  free  to  continue  busi- 
ness in  his  own  name,  and  to  procure  for  him- 
self alone  the  employment  of  such  of  the  insur- 
ance companies  formerly  represented  by  the 
firm  as  might  desire  his  services.  The  success 
of  either  in  contrdUng  the  former  custom  of 
the  firm  depended  upon  hisown  personal  capac- 
ity for  attracting  and  holding  patronage,  and 
not  upon  anythmg  he  had  received  upon  the 
dissolution  more  than  was  received  Vy  the 
other.  Each  had  the  same  opportunities  as 
the  other  for  competing  for  their  old  business; 
and,  if  one  had  any  advantage  over  the  other 
in  that  competition,  it  could  only  have  been 
by  reason  of  his  personal  qualifications,  in 
which  the  other  partner  by  reason  of  the  con- 
tract of  partnership  certainly  acquired  no  right 
which  continued  after  the  relation  of  partners 
had  ceased  to  exist  It  appears,  therefore,  that 
upon  the  dissolution  eacn  partner  by  its  lend 
effect  took  with  him  his  chance  of  securing  the 
patronage  of  the  old  firm,  without  any  advan- 
tage over  the  other,  except  such  as  was  purely 
personal  to  himself. 

We  do  not  see  that  the  broad  allegation  that 
the  goodwill  was  worth  $10,000  helps  plaint- 
iff's case.  This  means,  we  presume,  that  if 
the  exclusive  right  to  cany  on  the  old  business 
were  secured  to  either  party,  or  to  some  third 
person,  it  would  be  worth  to  the  person  so  con- 
tinuing the  business  the  sum  named.  But,  in 
the  a&ence  of  a  special  agreement,  the  law 
secures  this  right  to  neither  partner.  On  the 
contrary,  each  member  of  the  firm  was  enti- 
tled to  pursue  the  same  business  in  his  own 
name,  and  to  compete  for  the  former  custom  of 
the  partnership.  Nor  does  the  offer  of  the 
plaintiff  to  pay  the  defendant  $5,000  for  his 
Interest  in  the  goodwill  affect  the  question. 
The  plahitiff  was  not  entitled  to  demand  that 
the  defendant  should  transfer  to  him  his  privi- 
lege of  competing  for  the  old  business  upon 
payment  of  its  ^ue;  nor  can  he  thrust  his 
own  right  upon  the  defendant,  and  make  him 
pay  for  it    The  alleged  fact  that  the  plaintiff 
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paid  a  sam  of  money  to  defendant  as  a. consid- 
eration for  entering  into  the  partnership  does 
not  aJter  Uie  rights  of  theparties,  so  far  as  this 
question  is  concerned.  The  probability  of  his 
being  able  upon  dissolution  to  retain  or  secure 
a  fair  share  of  the  patronage  of  the  firm  is  a 
question  the  plaintiff  should  have  considered 
before  he  paid  his  money. 

We  have  found  no  case  in  point,  but  the  prin- 
ciples announced  in  Ausien  y.  Boys,  2  De  Gex 


&  J.  626,  are  in  accordance  with  the  views  ex- 
pressed in  this  opinion.  See  also  Smith  v.  0%bU» 
U  N.  H.  885. 

AusUn  V.  Boy9  was  a  case  of  a  partnership 
between  solicitors,  but  we  see  no  difference  in 
principle  between  such  a  pi^nership  and  tiiat 
of  insurance  agents. 

There  is  no  error  in  the  judgment,  and  it  is 
affirmed.  , 


VIRGINIA  SUPREME  COURT  OP  APPEALS. 


PhiUp  L.  JAMESON,  Appt, 
William  MAJOR'S  ADMINISTRATOR  ei  al. 

h  Adeeree  declarlD^r  a  person  entitled  to  a  share 
-  of  a  legacy,  with  Interest,  and  adjudglnff  the  true 
construotion  of  a  will,  with  dlreotlonB  that  all 
future  proceedings  In  the  cause  be  In  accordance 
with  such  construction,  but  making  no  decree 
for  any  money,  is  not  flnaL 

t,  There  la  no  llmltatloii  upon  the  time  with- 
in which  an  appeal  will  lie  from  an  interlocutory 
decree  settUng  the  principles  of  a  cause.  The 
limitation  of  one  year  upon  the  time  for  appeal- 
ing provided  by  section  8455,  of  the  Oode,  runs 
only  as  against  a  final  decree. 

&  A  will  proTldln^  that  after  the  death 
of  teetator^s  daiiflrhter  certain  money 
■honld  be  '^eqpiauy  divided  amongst  her 
Buryiving  children  and  the  issue  of  such  as  may 
be  dead,  such  issue  taking  per  eHrpes  and  not  per 
eapfto,**  annexes  the  condition  of  survlyorship 
only  to  the  children  of  the  daughter  and  not  to 
their  issue;  and  on  the  death,  during  the  daugh- 
ter's lifetime,  of  one  of  her  children,  leaving  is- 
sue, the  interest  of  such  issue  is  vested,  and  is  not 
I  defeated  by  death  during  the  lifetime  of i  such 
daughter. 

(April  la,  1880.) 

APPEAL  by  petitioner,  from  certain  decrees 
of  the  Curcuit  Court  of  Culpeper  County, 
dismissinff  a  petition  for  rehearing  and  constni- 
iug  the  will  of  William  Major,  deceased,  and 
settling  the  rights  arislDg  thereunder.  Af- 
firmed. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Messrs.  Cb^en  St  Millert  J.  W.  Bell  and 
O.  D«  Gray*  for  appellant: 

The  rule  which  reads  a  gift  to  survivors  sim- 
ply as  applying  to  objects  living  at  the  death  of 
the  testator,  is  confined  to  those  cases  in  which 
there  is  no  other  period  to  which  survivorship 
can  be  referred;  and  where  such  ^ftis  preceded 
by  a  life  or  other  prior  interest,  it  takes  effect 
in  favor  of  those  who  survive  the  period  of  dis- 
tribution, and  of  those  only. 

8  Jarman,  Wills,  5th  Aul  ed.  588. 

This  view  of  Mr.  Jarman  has  been  the  con- 
trolling rule  in  manv  of  the  courts  of  America, 
and  has  been  the  subject  of  direct  adjudication 
in  New  Jersey,  New  Hampshire,  Ohio  and 
Illinois. 

Van  TiUmrgh  v.  BoUinshead,  14  N.  J. 
82;  WiUiamson  v.  Chamberlain,  10  N.  J.  £q.  8T 
Black  V.  Bird.  28  N.  J.  Eq.  288;  HiU  v.  Bock 
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irhgham  Bank,  45  N.  H.  270;  Qinton  t.  Boyd,  19 
Ohio  St.  80;  Blatchford  v.  Newberry,  09  111.  77. 

Where  a  testator  uses  the  words  "my  surviv- 
ing children,"  etc.,  the  courts  should  determine 
that  he  meant  to  refer  to  those  surviving  him; 
and  it  seems  equally  true  that  where  he  refers, 
as  in  this  case,  to  the  surviving  children  of  an- 
other, he  shoiild  mean  those  only  who  survived 
such  other. 

See  Hantfwd  ▼.  Eaiott,  9  Leigh,  79;  Breni 
V.  Washington,  18  Gratt  626;  Btcne  ▼.  Niehol' 
son,  27  Gratt.  1;  dwirUon  v.  Legare,  3  McCord, 
Ch.  440;  Be  Byder,  11  Paige,  185.  _ 

The  word  surviving,  in  the  fourth  clause 
of  William  Major's  will,  was  intended  by  the 
testator,  and  should  be  construed  by  the 
court,  to  qualify  both  the  words  children  and 
iuue. 

Where  a  definite  time  has  been  fixed  for  the 
endurance  of  a  particular  estate  with  a  re- 
mainder to  a  class,  the  remainder  has  been  held 
to  be  vested  in  those  members  of  the  class  liv- 
ing at  the  death  of  the  testator,  subject  to  open 
and  let  in  after-bom  members  of  that  class,  and 
to  be  devested  as  to  those  of  the  class  who  shall 
die  without  issue. 

OroxaU  y.  Shtrerd,  72  U.  S.  6  WaU.  268  (18 
L.  ed.  572). 

Messrs.  Catlett  CHbson  and  A*  McD. 
Green,  for  appellees: 

The  nature  and  effect  of  such  ooirelated  de- 
crees as  those  in  this  case  have  been  considered 
and  adjudicated  in  Harvey  v.  BraTieov^  1  Leigh, 
108,  and  N</rfolk  Truet  Co,  y.  Foster,  78  Ya.  418. 

The  decree  of  the  second  of  April,  1888,  is  a 
final  decree 

Johnson  V.  Cititens  Bank^  88  Ya.  68;  Ban- 
dolph  V.  Wright,  81  Ya.  608. 

If  this  was  a  petition  to  rehear  a  final  de- 
cree, it  could  not  be  filed  after  the  expira- 
tion of  the  term  of  court  at  which  the  decree 
complained  of  had  been  entered. 

Parker  v.  Logan,  82  Ya.  876. 

The  provisions  of  the  Act  of  1884,  embraced 
in  section  8474  of  Code  of  1887,  apply;  and 
this  appeal  must  be  dismissed  as  having  been 
improvidently  awarded. 

Jordan  v.  Cunningham,  7  8.  E.  540. 

Upon  the  death  oiTCorbin  D.  Jameson,  leav- 
ing an  infant  child  him  surviving,  this  child 
took  a  vested  interest  in  this  legacy,  which  was 
absolute  and  indefeasible,  and  not  subject  to  be 
devested  by  her  death  in  the  lifetime  of  her 
grandmother,  Mrs.  John  Jameson. 

Upon  the  death  of  the  infant  child  unmar- 
ried this  interest  passed  to  her  mother,  appel- 
lee, as  her  sole  heir  and  distributee. 

Hanrford  y.  Elliott,  9  Leigh,  79;  Martin  y. 
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Kirhy,  11  Gralt.  67;  8tme  v.  Meholson,  27 
Gratt.  1;  CdtUtt  v.  Marshall,  10  Leigh,  88;  Boio- 
lett  y.  Bowlett,  6  Leigh,  20. 

Words  of  suryivorship,  added  to  a  tenancy 
in  common,  in  a  will,  are  to  be  applied  to  the 
death  of  the  testator  unless  an  in  lent  to  post- 
pone the  vesting  is  apparent. 

Maherly  v.  Btrode,  8  Ves.  Jr.  450. 

Where  there  is  a  devise  to  such  a  class  of 
legatees  as  survive  the  period  of  distribution, 
and  the  issue  of  such  as  are  then  dead,  the 
gift  to  such  issue  is  original  and  substantive, 
and  not  substitutional,  and  therefore  neces- 
sarily vests  upon  the  death  of  their  parents. 

Jarman,  Wills,  chap.  80,  p.  750;  WhiU  v. 
Baker,  2  DeG.  F.  &  J.  55;  Brent  v.  Washing- 
ton, 18  Gratt.  581;  Clarkson  v.  Booth,  17  Gratt. 
490;  2  Redfield,  Wills,  374;  Re  Merrkies  Trusts, 
L.  R.  1  Eq.  551;  Marti7i  v.  HolgaU,  L.  R.  1  H. 
L.  Cas.  176;  Boe  v.  Jeffery,  7  T.  R.  589;  Lynch 
V.  Hill,  6  Munf .  114;  Re  Wildman's  Trvsts,  1 
Johns.  &  H.  802. 

In  the  case  of  the  class  being  the  children  of 
a  person  named,  the  remainder  will  vest  in 
those  who  answer  the  description  at  the  time 
of  the  devise;  and,  if  any  other  persons  come 
into  bein^  so  as  to  answer  the  same  description, 
the  remainder  will  so  far  devest  as  to  permit 
them  to  share  with  those  living  at  the  time  of 
the  devise  and  the  descendants  of  those  who 
have  since  died. 

2  Lead.  Cas.  Am.  Law  of  Real  Estate,  286; 
Doe  v.  Provost,  4  Johns.  6L 

Lae^  J.,  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  three  decrees  of  the 
Circuit  Court  of  Culpeper  County,  rendered  re- 
spectively on  the  second  day  of  April,  1888,  the 
17th  of  September,  1887,  and  the  4th  of  June, 
1888.  The  case  is  as  follows:  William  Major, 
the  elder,  died  in  1848,  having  first  made  and 
published  his  last  will  and  testament,  as  to  the 
fourth  clause  of  which  this  controversy  has 
arisen,  by  which  he  made  provision  for  his 
daughter,  Elizabeth  T.  C.  Jameson,  for  her 
life,  and,  after  her  death,  for  her  survivine 
children  and  the  issue  of  such  as  might  be  deacT 

The  life  tenant  died  in  1871,  and  in  1888  the 
appellee,  Kate  Jameson,  filed  her  petition  in  the 
chancery  cause  then  pending  in  the  Circuit 
Court  of  Culpeper  for  the  settlement  of  William 
Major's  estate,  the  object  of  which  petition  was 
to  have  a  proper  construction  of  the  said  fourth 
clause  of  his  will.  As  much  of  this  clause  as 
fs  necessary  to  be  stated  is  as  follows: 

"4th  Clause.  I  give  to  my  executors  here- 
inafter named;  or  to  that  one  who  for  the  time 
being  shall  qualify  and  act  as  such,  the  sum  of 
$6,000,  in  trust  for  the  sole  and  separate  use  of 
my  daughter,  Elizabeth  T.  C.  Jameson,  wife 
of  John  Jameson,  for  and  during  her  life;  and 
after  her  death  the  same  is  to  be  equally  divid- 
ed amongst  her  surviving  children  and  the  issue 
of  such  as  may  be  dead,  such  issue  taking  per 
stirpes  and  not  jper  capita,"  etc. 

The  admitted  facts  are  that  "  William  Ma- 
jor, Sr.,  died  in  the  year  1848;  Elizabeth  T.  C. 
Jameson  died  in  the  year  1871.  At  the  death 
of  William  Major,  Sr.,  Corbin  D.  Jameson, 
son  of  Elizabeth  T.  C.  Jameson,  was  living. 
Corbin  D.  Jameson  died  in  1864,  leavincp  a 
child,  Eliza  Corbin  Jameson,  survivlug  him, 
who  died  in  1865." 
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The  said  Elizabeth  T.  C.  Jameson  had  four 
children:  Corbin  D.  Jameson  (who  married  the 
said  petitioner,  Eate  Jameson),  John  W.  Jame- 
son ^wbo  survived  his  mother  and  died  with- 
out issue  and  intestate),  Eliza  Jameson  (who 
married  J.  J.  Porter  and  died  in  1859,  leaving 
no  child),  and  Philip L.  Jameson,  the  appellant 

In  her  said  petition  Eate  Jameson  claimed 
to  be  entitled  to  one  third  of  the  said  legacy  of 
$6,000,  as  administratrix  and  distributee  of  her 
said  child,  Eliza  Corbin  Jameson.  By  the  de- 
cree of  April  2,  1888,  she  was  declared  to  be 
entitled  to  one  third  of  the  said  legacy,  with 
interest  from  the  date  of  the  death  of  the  said 
life  tenant;  the  same  ad  judged. to  be  the  true 
construction  of  the  said  fourth  clause,  and  all 
future  proceedings  in  the  cause  were  directed 
to  be  in  acccu^ance  with  said  construction. 

In  March,  1886,  Philip  L.  Jameson  filed  bis 
petition  in  said  cause  for  a  rehearing  of  the 
said  decree  of  April,  1888.  On  the  17th  of 
September,  1887,  the  prayer  of  this  petition 
was  denied  and  the  petition  dismissed.  And 
on  the  4th  of  June,  1888,  a  decree  was  ren- 
dered directing  the  receiver  to  collect  certain 
funds  in  the  cause,  and  pay  over  to  Eate  Jame- 
son the  said  one  third  part  of  the  said  $6,000; 
whereupon,  the  appellant  applied  for  and  ob- 
tained an  appeal  to  this  court. 

The  first  question  to  be  here  determined 
arises  upon  the  motion  of  the  appellee,  Eate 
Jameson,to  dismiss  the  appeal  as  improvidently 
awarded,  upon  the  ground  that  the  decree  oa 
the  second  of  April,  1888,  was  a  final  decree  as 
to  the  matter  in  hand,  and,  two  years  having 
elapsed  before  an  appeal  was  applied  for,  the 
Statute  of  Limitations  barred  the  appeal.  This 
question  presents  neither  novelty  nor  difficulty. 

As  was  said  by  Staples,  /.,  in  Ryan  v.  Jlio- 
Lead,  82  Gratt.  876:  "  According  to  the  uni- 
form decisions  of  this  court,  a  decree  which 
disposes  of  the  whole  subject,  gives  all  the  re- 
lief that  is  contemplated,  and  leaves  nothine  to 
be  done  by  the  court,  is  only  to  be  regarded  as 
final.  Vanmeter  v.  Vanmeter,  8  Gratt  148; 
Earoey  v.  Branson,  1  Leigh,  108.  On  the 
other  hand,  every  decree  which  leaves  anything 
in  the  cause  to  be  done  by  the  court  is  inter- 
locutory, as  between  the  parties  remaining  in 
court." 

In  the  language  of  Judge  Baldwin  in  Cocke 
▼.  Oilpin,  1  Rob.  (Va.)  20:  "  When  the  fur- 
ther action  of  the  court  in  the  cause  is  neces- 
sary to  give  completely  the  relief  contemf^ated, 
then  the  decree  upon  which  the  question  arises 
is  to  be  regarded  not  as  final  but  as  interlocu- 
tory." 

The  rule  laid  down  io  Cocke  v.  Oilpin  has 
been  repeatedly  reconiized  by  this  court,  and  is 
now  the  established  doctrine.  Fleming  v.  BoU- 
ing,  8  Gratt  2d2\Aml)rouseY.  Keller,  22  Gratt 
769,  774;  Rawlings  v.  Rawlings,  75  Va.  76; 
Elder  v.  Harris,  75  Va.  68;  Battaile  v.  Mary- 
land Hospital,  76  Va.  68;  Pace  v.  If^ieklin,  76 
Va.  292;  Johnson  v.  Anderson,  76  Va.  766; 
Wright  V.  8trother,  76  Va.  867;  Miller  y.  Cook, 
77  Va.  806;  Norfolk  Trust  Co.  v.  Foster,  78  Va. 
418;  Cralle  v.  Oralle,  79  Va.  182;  Jofies  v.  Tur- 
ner, 81  Va.  709;  Parker  v.  Logan,  82  Va.  876. 

An  appeal  will  lie  to  this  court  from  a  de* 
cree  adjudicating  the  principles  of  a  cause,  al- 
though the  same  may  not  be  a  final  decree 
(§  8454,  Code  Va.);  and  an  appeal  also  lies 
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from  a  fliial  decree;  so  that  a  party  ma^  ap- 
peal at  once  from  a  decree  settling  the  princi- 
ples in  a  cause  against  him,  or  he  may,  at  his 
option,  await  the  final  decree  in  the  jause  and 
then  appeal.  There  is  no  limitation  upon  the 
time  wherein  an  appeal  will  lie  from  im  inter- 
locutory decree  settling  the  principles  of  the 
cause,  such  running  only  as  against  the  final 
decree,  the  statute  providing  under  the  law 
DOW  in  force  that  "No  petition  shall  be  pre- 
sented for  an  appeal  from  any  final  decree 
which  shall  have  oeen  rendered 'more  than  one 
year  before  the  said  petition  is  presented."  Code 
Va.  §  8455. 

The  decree  of  April  2, 1883,  was  a  decree 
which  adjudicated  the  principles  of  the  cause; 
and  from  it,  as  such  interlocutory  decree  ad- 
judicating the  principles  of  the  cause,  the  ap- 
pellant might  have  appealed,  but  he  was  not 
barred  by  his  failure  to  do  so  until  the  final  de- 
cree had  been  rendered  in  the  cause. 

By  the  said  decree  of  April  2,  1888,  no  relief 
was  granted,  no  money  decreed  to  be  paid; 
something  was  left  for  the  court  to  do,  and 
that  was  to  decree  the  relief  praved  for;  and 
that  was  not  done  until  the  4th  of  June,  1888, 
and  the  appeal  was  allowed  in  September  fol- 
lowing, and  was  within  the  statute,  which  at 
that  time  was  two  years.  Code  1878,  §  17, 
chap.  178. 

The  motion  to  dismiss  the  appeal  must  there- 
fore be  overruled. 

The  error  assigned  |by  the  appellant  to  the 
decree  of  April,  1888,  is  that  the  circuit  court 
erred  in  its  construction  of  the  fourth  clause  of 
the  will  of  William  Major,  Sr.,  in  decreeing 
that  Kate  Jameson,  as  administratrix  of  her 
said  child,  became  entitled  to  one  third  part  of 
said  legac^  of  $6,000,  with  interest  from  the 
date  of  the  death  of  Elizabeth  T.  C.  Jameson, 
and  insists  that  the  rule  which  rends  a  gift  to 
survivors  simply,  as  applying  to  objects  living 
at  the  death  of  the  testator,  is  confined  to  those 
cases  in  which  there  is  no  other  period  to  which 
survivorship  can  be  referred,  and  that,  where 
such  gift  is  preceded  by  a  life  or  other  prior  inter- 
est, it  takes  effect  in  favor  of  those  who  survive 
the  period  of  distribution,  and  of  those  only;  cit- 
infl^  8  Jarman  on  Wills,  5th  Am.  ed.  p.  588; 
Van  Tilburgh  v.  HoUinshead,  14  N.  J.  Eq.  82; 
WiU%€m»on  v.  Chamberlain,  10  N.  J.  Eq.  879; 
8laek  v.  Bird,  28  N.  J.  Eq.  288;  HiU  v.  Bock- 
ingham  Bank,  46  N.  H.  270;  Sititon  v.  Boyd, 
19  Ohio  St.  80;  Blatchford  v.  Newberry,  99 
D1.77. 

That  when  a  testator  uses  the  words  "my 
surviving  children,"  the  court  should  deter- 
mine that  he  meant  to  refer  to  those  surviving 
him;  but  when  he  refers  to  the  surviving  chil- 
dren of  another,  he  should  be  held  to  refer  to 
those  only  who  survive  such  other. 

This  question  is  one  of  intention,  and  the 
cardinal  rule  is  to  collect  the  intention  of  the 
testator  from  the  whole  will  taken  together, 
without  regard  to  anything  technical:  and  if 
the  intent  be  lawful— that  is,  does  not  create 
perpetuities  or  violate  any  rule  of  law — ^then 
the  courts  will  give  it  effect.  Words  of  sur- 
vivorship, in  cases  where  these  come  in  ques- 
tion, are  to  be  referred  to  the  period  of  the 
death  of  the  testator,  unless  some  contrary  in- 
tent appears.  Bandolphy.  Wright,  81  Ya.  611, 
612;  Hantford  v.  Elliott,  9  Leigh,  79-94;  Neuh 
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ton  v.  Aygeouga,  19  Ves.  Jr.  586;  2  Jarman, 
Wills,  786,  738,  740,  741;  TaaJTe  v.  Conmee,  10 
H.  L.  Cas.  78;  Stone  ▼.  Lewis  (Va.)  5  S.  E. 
Rep.  282. 

The  bequest  to  "my  daughter  for  and  during 
her  life,  and  after  her  death  the  same  to  be 
equally  aivided  amongst  her  surviving  chil- 
dren," standing  alone,  provides  for  the  children 
of  the  life  tenant,  and  for  them  only  who  survive 
their  mother.  But  the  words  ' '  and  the  issue  of 
such  as  may  be  dead,  such  issue  taking  per 
stirpes  and  notpdr  capita,*'  raise  a  (juestton  of 
some  difficulty,  and  the  precise  question  appears 
to  have  been  decided  not  always  uniformly. 

When  the  payment  of  a  legacy  is  postponed 
to  a  period  sulisequent  to  the  decease  of  the 
testator,  if  futurity  is  annexed  to  the  substance 
of  the  gift,  the  vesting  is  suspended;  but  if  it  ap- 
pears to  relate  to  the  time  of  payment  only,  it 
vests  instanter.  If  the  bequest  is  to  a  person 
at  the  age  of  twenty-one  years,  or  at  the  end 
of  a  definite  period  after  the  death  of  the  testa- 
tor, or  is  made  contingent  upon  the  happening 
of  some  future  event,  as  the  death  of  ue  life 
tenant  before  the  death  of  the  le^tee,  the  vest- 
'ing,  not  the  payment  merely,  is  aeferred;  and, 
consequently,  when  the  legatee  dies  before  the 
period  ends  or  the  contingency  happens,  the 
legacy  fails.  It  would  he  otherwise,  obvi- 
ously, if  the  legacy  should  be  given  in  the  first 
instance  to  the  legatee  and  then  payment  post- 
poned; and  when  the  question  arises  upon  the 
construction  of  a  clause  substituting  the  chil- 
dren of  legatees  who  die  before  the  i)eriod  of 
distribution  or  enjoyment,  if  there  are  express 
provisions  requiring  the  children  thus  substi- 
tuted to  survive  in  like  manner  sueh  period  or 
event,  the  rule  would  be  the  same  as  to  them. 
But  that  is  not  this  case.  Here  we  have  no  ex- 
press requisition  that  the  children  thus  substi- 
tuted shall  survive  such  period;  and  the  ques- 
tion is  wL  ether  the  substituted  gift  is  by  neces- 
sary intendment  to  be  construed  as  applying 
only  to  such  issue  as  may  happen  to  be  living 
at  such  period,  or  whether  the  issue  surviving 
the  parent  are  absolutely  entitled— in  other 
words,  whether  the  gift  to  the  issue  is  by  im- 
plication subject  to  the  same  contingency  of 
survivorship  as  ibe  gift  to  the  parents. 

Before  any  adjudication  upon  this,  Mr.  Jar- 
man says,  the  prevalent  notion  seems  to  have 
been  that  in  such  cases  it  was  not  allowable  to 
ingraft  on  the  gift  to  the  issue  an  implied 
qualification,  in  order  to  assimilate  their  inter- 
ests to  that  of  their  parents;  F.  0.  Wood  ob- 
serving in  Be  Wildman's  Trusts,  1  Johns.  & 
H.  802,  which  was  approved  by  Turner,  X.  J,, 
in  Be  Pell's  Trust,  8  DeG.  F.  &  J.  293 :  "It  is 
said  that  there  is  no  satisfactory  reason  why  a 
condition  of  survivorship  should  attach  to  a 

rirent  and  not  to  a  child — a  remark  with  which 
cannot  altogether  agree,  for  there  is  a  very 
considerable  aifference  in  the  xx)sitions  of  par- 
ents and  theur  issue.  It  is  intelligible  that  a 
gift  to  chUdren  should  be  limited  to  those  who 
survive  the  tenant  for  hfe,  there  being  a  gift 
over  to  their  issue;  but,  in  the  case  of  issue, 
why  a  share  should  be  distributed  among 
surviving  issue,  giving  nothing  to  the  repre- 
sentatives of  those  who  may  be  dead,  is  not  so 
clear.  If  all  are  to  participate,  any  of  them, 
in  making  arrangements  on  marriage  or  other- 
wise, may  rely  upon  this,  .that  should  he  die 
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before  the  share  falls  in,  his  family  will  take  it. 
This  oheervation  does  not  apply  to  the  case 
of  children  under  a  condition  that  they 
must  surviye  the  tenant  for  life,  with  substi- 
tuted gifts  to  issue;  because,  notwithstanding 
the  condition  of  suryiyorship,  their  families 
are  proyided  for.  On  the  construction  that 
would  limit  the'iasue  entitled  to  those  who  sur- 
yiye  the  tenant  for  life,  the  objects  of  the 
testator's  bounty  are  placed  in  a  position  which 
is  not  such  as  the  testator  would  desire.  To 
these  considerations  must  be  added  the  inclina- 
tion of  the  court  to  ayoid  the  suspense  of  shares, 
as  far  as  can  be  done  consistently  with  the  ex- 
pressed intention. 

These  considerations  haye  often  been  held  to 
outweigh  the  authority  of  contrary  decisions, 
and  it  18  now  settled  that  children  are  not  by 
implication  required  to  suryiye  the  period  of 
distribution  as  expressed  with  regard  to  their 
parents,  in  whose  place  they  stand,  whether 
uie  gift  to  the  issue  be  original,  as  when  it  is  to 
such  of  a  class  of  legatees  as  suryiye  the  period 
of  distribution  and  the  issue  of  such  as  are 
then  dead,  or  strictly  substitutional — that  is, 
deyesting  a  preyioua  yested  gift  to  the  par- 
ent. 

In  the  late  case  of  Jfartin  y.  JBolgate,  decided 
in  the  House  of  Lords  in  1806  (L.  R.  I  H.  L. 
Cas.  175),  the  Lord  Chancellor  {Lard  Cran- 
worth)  Kdd  :  'There  has  been  a  conflict  of  de- 
cisions on  this  question,  and  I  do  not  hesitate 
to  say  that  in  the  course  of  the  argument,  and 
eyen  since,  my  mind  has  from  tune  to  time 
considerably  fluctuated.  I  haye  come  to  the 
conclusion  that  the  appellant  is  right." 

Ilie  decision  by  the  Master  of  the  Rolls  is 
reported  in  64  BeEiy.  79,  Holgate  y.  Jennings, 
The  testator  by  his  will  gaye '  'the  rest,  residue, 
and  remainder  of  my  estate  and  effects,  in 
trust  to  pay  oyer  the  annual  proceeds  there- 
of to  my  said  dear  wife,  for  and  during  the 
term  of  ner  natural  life;  and  from  and  immedi- 
ately after  her  decease  to  distribute  and  diyide 
the  whole  of  my  said  residuary  estate  amongst 
such  of  my  said  four  nephews  and  two  nieces 
(naming  them)  as  shaU  be  liying  at  the  time  of 
her  decease,  m  equal  shares;  but  if  any  or 
either  of  them  should  then  be  dead,  leaying 
issue,  then  it  is  my  will  and  meaning  that  such 
issue  shall  be  entitled  to  their  father's  and 
mother's  share,  but  in  equal  proportions." 

What  happened  was  uiat  the  wife  suryiyed 
her  husband,  and  at  the  death  of  the  testator 
all  these  four  nephews  and  nieces  were  liying. 
Two  of  the  nephews  died  during  the  lifedme  of 
the  tenant  for  life,  without  leaying  issue. 
Another  of  them,  Edward  Jennings  Martin, 
died  during  the  lifetime  of  the  widow,  leaying 
a  daughter,  Augusta  Mary  Martin,  who  after- 
wards died  an  infant,  also  in  the  lifetime  of 
the  testator's  widow;  so  that,  at  the  death  of 
the  widow,  only  one  nephew  and  two  nieces 
were  liying. 

The  Master  of  the  Rolls  decided  that  the 
property  became  diyisible  into  three  parts,  and 
went  to  the  suryiying  nephew  and  two  nieces; 
to  which  the  representatiyee  of  Augusta  Mary 
Martin  excepted  and  appealed. 

The  decision  of  the  Master  of  the  Rolls  was 
sustained  by  the  authority  of  Lord  Langdale 
in  Bennett  v.  Merriman.  o  Beay.  860,  and  Lord 
Justice  Knight  Bruce  in  Maegregor  y.  Mao- 
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greg<yr,  3  Coll.  Ch.  193  and  in  Be  Kirhman'9 
Tr\teU,  8  DeG.  &  J.  558. 

But  in  f ayor  of  the  contrary  constmction — 
that  which  gaye  to  the  child  a  yested  interest 
at  its  birth — was  the  authority  of  the  late  F. 
0.  Shadwell  in  Lwn  y.  Ooward,  15  Sim.  387; 
of  the  late  V.  C.  Parker  in  Barker  y.  Barker, 
5  DeG.  &  Sm.  758;  of  V.  0,  Stuart  and  L.  J. 
Turner.  And  the  Lord  Chancellor  was  of  the 
opinion,  and  it  was  so  decided  by  the  House  of 
Ix)rds,  that  Aueusta  Mary  Martin  took  a  yested 
interest  in  one  fourth  of  the  residuary  estate  of 
the  testator.  The  case  was  regarded,  howeyer, 
as  one  of  so  great  nicety  that  the  costs  were 
decreed  out  of  the  testator's  estate,  the  word 
"issue"  being  construed  to  mean  children,  and 
the  gift  to  the  children  was  held  not  to  be  sub- 
stitutional, but  an  original  gift — Lord  Chelms- 
ford obserying :  "It  is  not  to  the  nephews  and 
nieces  absolutely,  and,  in  the  eyent  of  their 
dying  in  the  lifetime  of  the  tenant  for  life,  then 
to  their  children ;  but  to  such  of  the  nephews 
and  nieces  as  shall  be  liying  at  the  death  of  the 
tenant  for  life,  and  to  the  children  of  such  as 
shall  then  be  dead,  leaying  children.  The  share 
which  tiie  children  were  to  take  could  neyer 
haye  yested  in  their  parents,  because  it  is  only 
in  the  eyent  of  the  parents  not  haying  become 
entitled  to  them  that  they  are  giyen  to  the 
children.  This  distinction  between  original 
and  substitutional  gifts  may  furnish  some  aid 
to  the  construction  of  the  will.  When  a  gift  is 
substitutional  it  may  much  more  easily  l^  pre- 
sumed that  a  contingency  on  which  the  oriei- 
nal  gift  depends  is  intended  to  be  applied  to  the 
gift  which  comes  in  its  place  than  m  the  case  of 
two  independent  gifts.''^ 

The  case  of  Austin  y.  Bristol,  40  Conn.  130, 
is  a  case  somewhat  similar  to  the  one  at  bar, 
the  grandchild  in  that  case  sunriying  the  father 
(who  predeceased  the  testator),  and  then  dying 
before  the  tenant  for  life.  In  that  case  it  was 
held  that  the  grandchild  took  an  immediate 
yested  interest  under  the  wiU,  and  that  her 
administrator  was  entitled,  after  the  death  of 
the  widow,  to  one  fifth  of  the  estate ;  citing 
Martin  y.  Holgate,  supra,  sjid.  the  subsequent 
case  of  Be  OrUm's  Trust,  L  R  8Eq.  Cas.  875; 
and  the  case  was  decided  upon  the  weight  of  au- 
thority,  the  Judges  expressing  some  hesitation 
in  the  matter. 

We  see  no  defect  in  the  reason  of  the  rule 
that  if  futurity  is  attached  to  a  gift,  which  post- 
pones  the  substance  of  the  gift,  the  yestlng  is 
suspended,  because  the  will  so  proyides,  andthe 
intention  of  the  testator  must  be  giyen  effect 
But  if  futurity  is  not  expressly  attached  to  the 
substance  of  Uie  gift,  it  is  by  presumption  only 
that  it  can  be  so  annexed,  and  there  is  no  reason 
to  presume  it  in  the  case  of  one  gift  because  it 
is  annexed  to  another  independent  gift,  and  it  is 
more  reasonable  to  presume  that  the  testator 
expressed  his  intention  than  that  it  was 
omitted. 

The  taking  of  the  children  is  wpreasly  post- 
poned to  the  death  of  their  mother,  ana  the 
gift  Lb  then  to  such  as  suryiye  her;  but  the  gift 
M  dmply  to  the  issue  of  such  as  may  be  dead, 
this  being  a  gift  to  the  issue,  not  of  what  the 
father  took  under  the  will,  but  of  what  he 
could  not  take,  and  because  he  could  not  take 
it  under  the  contingency  ;  and  the  issue  took 
not  by  substitution,  but  an  original  gift,  to 
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which  no  condition  of  sarviyorehipof  the  life 
tenant  is  annexed  by  the  testator. 

The  decrees  of  the  Circuit  Court  appealed 
from  80  deciding,  we  think  they  are  right,  and 
they  muit  60  afflrmecL 


Lewis  P.,  and  Hintoiif  J*,  concur. 
Richardsoiif  J.,  absent 
Faantleroy*  /.,  dissents. 


SOUTH  CAROLINA  SUPREME  COURT. 


STATE  OF  SOUTH  CAROLINA,  ex  rO. 
CHARLESTON,  CINCINNATI  &  CHI- 
CAGO R  CO.,    et  al., 

V. 

Robert  W.  WHITESIDES,  Chairman  of 
County  Comra.,  etc.,  ef  al, 

(....&  a — ) 

L  Maadamus  ia  the  proper  proeeedlnc 

when  a  party  has  a  legal  riffht  to  the  enJoymeM 
of  which  the  discharge  of  a  mlnisteirial  du^  on 
the  vtat  of  a  pnblio  officer  who  refuses  to  per- 
form it  1b  neoesBaryt  and  the  party  has  no  other 
adequate  remedy. 

t.  A  ministerial  duty  on  the  part  of  a  public 
officer  is  some  duty  imi>osed  expressly  by  law, 
not  by  contract;  or  which  arises  necessarily  as  an 
incident  to  the  office,  inTdyhig  no  discretion  in 
its  exercise,  bot  mandatory  and  imperatlYe. 

&  Wherea  township leraes  railroad  aid 
bonds  under  an  Ace  which  is  suhsequenUy  de- 
clared unoonstitutiona],  and  it  is  agreed  that  the 
bonds  shall  be  held  by  a  third  party  until  the  road 
is  in  a  certain  state  of  completion,  to  be  deter- 
mined hy  the  certficate  of  the  engineer  in  charge, 
and  shall  then  be  dellyered  to  the  construction 


company,  provided  the  engineer's  certlfloateis 
indorsed  by  the  chairman  of  the  county  commis- 
sioners and  his  signature  attested  by  the  clerk, 
the  whole  transaction  being  a  nullity  there  is  no 
ministerial  duty  imposed  upon  the  said  chairman 
and  derk  to  indorse  and  attest  the  certiflcate 
which  will  be  enforced  by  mandamus.    • 

4  An  nneonstltntional  Act  oan  under  no  cir- 
cumstances be  validated  by  the  Legislature. 

8.  The  Act  of  I8889  to  provide  for  the  payment 
of  bonds^sued  by  townships  in  aid  of  railroads, 
under  an  unconstitutional  Act,  which  does  not 
attempt  to  validate  previous  illegal  Acts  but  was 
Intended  to  authorize  the  levying  of  a  tax  to  aid 
railroads  which  certain  townships  had  expressed 
a  desire  should  be  aided,  the  amount  of  the  void 
bonds  being  taken  as  the  basis  of  the  aid  to  be 
given,  is  constitutional  as  an  exercise  of  the  tax- 
ing power  in  aid  of  public  highways;  especially 
where  the  inhabitants  of  the  locality  to  be  af- 
fected by  the  tax  have  slgnlfled  their  assent 
thereto. 

8.  An  Aet  irhleh  provides  ft>r  taxation  Ibr 
the  payment  of  bonds  issued  in  aid  of  raJl* 
roads  by  townships  is  not  subject  to  the  objec- 
tion that  it  does  not  promote  a  public  purpose. 

(Apmifi,188Q.) 


KOTB.— Ifandaimis;  natum  of  the  proceed 

It  1b  not  by  the  office  of  a  peison  to  whom  the 
writ  is  directed,  but  the  nature  of  the  thing  to  be 
done,  that  the  propriety  or  impropriety  of  issuing 
a  mandamus  is  to  be  determined.  Martin  v. 
Ingham,  88  Kan.  (Ua. 

The  writ  of  mandamus  does  not  issue  from  or  by 
any  prerogative  power,  and  is  nothing  more  than 
the  ordinary  process  to  which  everyone  is  entitied 
where  it  is  the  appropriate  process.  Ky.  v.  Den- 
nison,  65  TJ.  &  24  How.  68  a6  L.  ed.  717). 

It  cannot  usurp  the  function  of  an  appeal  or  writ 
of  error.  State  v.  Engelmann,  8  West  Bep.  217,  86 
Mo.  661;  State  v.  Buhler,  8  West  Bep.  286,  90  Mo. 
660. 

It  is  the  appropriate  remedy  to  set  in  motion  the 
machinery  of  the  court  to  which  it  is  addressed; 
but  it  will  not  direct  the  performance  of  any  par- 
ticular judicial  act,  nor  will  it  lie  to  correct  the  er- 
rors of  inferior  tribunals  by  annulling  what  they 
have  done  erroneously.  State  v.  St.  Louis  Ct  of 
Appeals,  8  West  Bep.  250, 87  Mo.  874. 
<  It  is  not  ordinarily  granted  when  the  party  ag- 
grieved has  another  adequate  remedy.  Six  parte 
Barksdale  C*  Yirghiia  Conmiissioners  ")  112  U.  8. 177 
(28  L.  ed.  601);  Cox  v.  XT.  8.  (**SecretBry  v.  McOar- 
rahan **)  76 TJ.  S.  9  Wall.  298  (19  L.  ed.  579);  Ex  paHe 
Ck)nn.  Mut  L.  Ins.  Co.  26  L.  ed.  661;  Sheridan  v. 
Fleming  (Mo.)  8  West.  Bep.  782;  State  v.  Engel- 
mann, supra;  State  v.  Megown,  6  West.  Bep.  826, 
89  Mo.  156;  State  v.  Buhler,  eupra;  Toby  v.  Hakes,  8 
New  Eng.  Bep.  568, 5i  Conn.  274;  U.  8.  v.  District  of 
Columbia  (D.  C.)  6  Cent.  Bep.  285, 5  Maokey,  880. 

But  the  existence  of  a  supposed  equitable  remedy 
is  not  ground  for  refusing  a  mandamus.  Phcenlz 
Iron  Co,  V.  Com.  5  Cent.  Bep.  690,118  Pa.  568. 

Bequiettes  to  vaHd  appUcatUm, ' 
There  are  two  essential  requisites  to  a  vaUd  appU- 
8L  Riu 


cation  for  a  mandamus,  namely:  the  legal  duty  im- 
posed upon  the  defendants  to  do  the  thing  they  are 
asked  to  do,  and  a  pecuniary  injury,  which  cannot 
be  compensated  in  damages,  resulting  to  the  plaint- 
iir  from  their  refusal  to  do  it.  People  v.  Masonic 
Benev.  Asso.  98  HL  686;  Hatch  v.  City  Bank,  1 
Bob.  (La.)  470;  State  v.  St  Louis  Paint  Mfg.  Co.  4 
West  Bep.  285, 21  Ma  App.  526. 

GearlegaJl  right  must  he  SAoion. 

Mandamus  lies  in  all  cases  where  the  plainiiff  has 
a  clear  legal  right  to  the  performance  of  some  of- 
ficial or  corporate  act  by  a  public  officer  or  corpo- 
ration, and  no  other  adequate,  specific  remedy  ex- 
ists. Smalley  v.  Yates,  86  Kan.  610;  Phoenix  Iron 
Co.  V.  Com.  5  Cent.  Bep.  688,  118  Pa.  568;  State  v. 
McGrath,  10  West  Bep.  898, 92  Mo.  856;  XT.  8.  v.  Bay- 
ard (B.  O  7  Cent  Bep.  848, 5  Mackey,  428;  Aspen  v. 
Aspen  Town  ft  Land  Co.  10  Colo.  191;  People  v.  N. 
Y.  Police  Comrs.  9  Cent  Bep.  728,  107  N.  Y.  235; 
People  V.  Knickerbocker,  1  West.  Bep.  870, 114  HI. 
538;  State  v.  Newman,  18  West  Bep.  729,  01  Mo.  446; 
State  V.  Nelson,  21  Neb.  572. 

When  a  person  desires  to  be  placed  in  the  posses- 
sion of  a  right  illegally  and  un justiy  withheld  from 
him,  the  writ  of  mandamus  is  a  proper  remedy  to 
compel  the  delivery  of  the  thing  itself  the  with- 
holding of  which  constitutes  the  Injury  complained 
of.   Smalley  v.  Yates,  86  Kan.  619. 

When  money  is  in  the  custody  of  the  department 
of  state,  to  which  the  petitioner  has  a  dear  legal 
right,  and  by  an  Act  of  Congress  the  secretary  is 
directed  to  pay  it  over  to  him,  mandamus  will  lie 
to  compel  its  payment   XT.  8.  v.  Bayard,  ntpra. 

Where  the  demand  of  a  person  entitied  to  the  use 
of  water  is  rejected  upon  proper  tender  of  the 
rates,  etc,  mandamus  is  his  proper  remedy, 
Wheeler  v.  Northern  Colo.  Irrigation  Co.  10  Colo. 
582. 

If  a  board  of  commissioners  arbitrarily  refuse  an 


See  also  5  L.  R.  A.  115;  8  L.  R.     A.  188;  15  L.  R.  A.  360;  19  L.  R.  A.  227, 
853:  27  L.  R.  A.  45:  34  L.  R.  A.  674:  41  T.  P    A    931  •  d9  T.  P    A    709 
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South  Carolina  Soprbmb  Court. 


Apb.9 


PETITION  for  a  writ  of  mandamus  to  com- 
pel tbe  Chairman  and  Clerk  of  the  County 
Commissioners  of  Tork  County  to  indorse  and 
attest  a  certain  certificate.    Dismissed, 

The  facts  are  fully  staled  in  the  opinion. 

Messrs.  James  F.  Hart*  Sheppard 
Bros.*  Robert  W.  Shand  and  Hender- 
son Bros,  for  relators. 

Messrs.  C.  E.  Spencer,  W.  B.  MeCaw, 
Wilson,  Wilson  Sb  McDow»  N.  W. 
Hardin  and  D.  E.  Finley  for  respondents. 

Simpson.  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  inhabitants  of  Broad  River  Township 
in  York  County,  under  the  provisions  of  the 
amended  Charter  of  the  Ckoreetown  &  North 
Carolina  Narrow  Gauge  Railroad  Companv, 
1883,  which  company  afterwards  became  the 
Charleston,  Cincinnati  &  Chicago  Railroad 
Companv,  voted  a  subscription  of  (24,000  to 
said  road,  payable  in  7  per  cent  coupon  bonds, 
upon  t^e  authority  of  which  the  coimty  com- 
missioners of  said  county  executed  the  neces- 
sary bonds  for  the  payment  of  said  subscrip- 
tion. These  bonds,  by  an  arrangement  between 
the  parties,  were  placed  in  the  possession  of 
the  relator,  the  "Boston  Safe  Deposit  &  Trust 
Company,"  to  be  held  until  the  road  was  com- 
pleted as  follows,  to  wit:  five  miles  from  the 
township  line  between  Cherokee  and  Broad 
River;  when  upon  a  certificate  of  that  fact  by 
the  engineer  of  the  Massachusetts  i&  Southern 
Construction  Company,  indorsed  by  the  chair- 
man of  the  county  commissioners,  his  signa- 
ture attested  by  the  clerk  of  the  board,  beiHg 
presented  to  said  trust  company,  $12,000  of 
said  bonds  were  to  be  delivered  to  the  Massa- 


chusetts &  Southern  Construction  Company; 
and  upon  a  similar  certificate,  that  the  road 
had  been  completed  through  said  township,  tbe 
remaining  |12,000  werie  to  be  delivered  to  said 
construction  company. 

This  arrangement  was  reduced  to  writing 
and  signed  by  a  majority  of  tiie  county  com- 
missioners, and  In  accordance  therewith  tbe 
|24,000  of  bonds  were  placed  in  the  hands  of 
the  trust  company. 

Upon  the.  Qompletion  of  the  road  through 
the  township,  the  engineer  executed  the  re- 
quired certificate,  as  am>ve;butthe  respondent^ 
Whitesides,  county  chairman  i^oresaid,  de- 
clined to  indorse  it,  for  other  reasons,  however, 
than  that  said  road  had  not  been  completed; 
and  the  clerk  of  the  board  also  declared  thai 
he  would  not  in  any  event  attest  the  signature 
of  the  chairman. 

Under  these  circumstances  the  relators  com- 
menced the  proceeding  now  before  us,  in  the 
original  jurisdiction  of  this  court,  praying  thai 
a  mandamus  do  issue  commanding  said  chair- 
man to  indorse  the  certificate  of  the  engineer 
and  said  clerk  to  attest  his  signature  to  said  in- 
dorsement, as  stipulated;  so  that  the  said 
trust  company  might  be  authorized  to  deliver 
the  bonds  mentioned,  to  the  said  construction 
company. 

There  is  no  serious  dispute  as  to  the  main 
facts  of  the  case,  and  these  are  sufficiently 
stated  above.  The  difficulty,  however,  grows 
out  of  the  legal  questions  raised,  and  these  in- 
volve primarily  a  discussion  of  the  law  of  man- 
damus, and  its  application  to  these  conceded 
facts;  and" secondly,  the  constitutionality  of  the 
recent  Act  of  the  Legislature,  known  as  "An 
Act  to  Provide  for  the  Payment  of  Township 


applloatlon  for  a  oertificate  to  practioe  medicine, 
the  applicant's  remedy  is  by  mandamus.  Harding 
V.  People,  10  Ck>lo.  387. 

BiOht  depends  on  legal  duty  of  otfUser  to  aet. 

Tbe  right  to  the  writ,  to  enforce  official  acts,  by  a 
public  officer  depends  upon  his  legal  duty.  Where 
his  duty  is  clear,  performance  is  not  excused  by 
his  donbta  State  v.  Turpen,  1  West.  Bep,  Tfi,  43 
Ohio  St  811. 

When  it  is  apparent  that  defendant  is  unable  to 
|>erf orm  the  act  sought  to  be  enforced,  the  writ 
will  be  denied.  Ohio  &  M.  B.  Co.  v.  People,  9  West. 
Bep.  ire,120m.200. 

Kandnmus  never  lies  to  compel  the  oiBcers  of  a 
county  to  do  an  act  which  is  forbidden  or  not  au- 
thorized by  the  laws  of  the  State.  Chicot  Co.  v. 
Bjruse,  47  Ark.  80. 

The  writ  of  mandamus  is  a  remedy  to  compel  any 
person,  corporation,  public  functionary  or  tribu- 
nal to  perform  some  duty  required  by  law,  where 
the  party  seeking  relief  has  no  other  legal  remedy, 
and  the  duty  sought  to  be  enforced  is  clear  and  in- 
disputable. Knox  Co.  V.  Aspin  wall,  05  U.  S.  24  How. 
3T0  (16  L.  ed.  786);  CJ.  S.  v.  Boutwell,  84  U.  S.  17  WaU. 
G04(21L.ed.721). 

A  mandamus  would  be  proper,  but  not  a  man- 
date in  chancery,  to  compel  public  officers  to  per- 
form a  statutory  duty.  Hanley  v.  Wetmore,  8 
New  Bng.  Bep.  138, 15  B.  1. 886. 

The  wnt  must  issue  directly  against  him  whose 
duty  it  is  to  do  the  things  which  the  parties  seek  to 
have  done.  U.  8.  v.  District  of  Columbia  (D.  C.)  6 
Cent.  Bep.  885, 6  Mackey,  889. 

Refusal  to  perform  duty. 
To  justify  proceedings  by  mHndamns,  there  need 
not  be  a  positive  refusal  to  perform  the  duty;  a 
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ihanifest  intention  not  to  perform  is  sufficient. 
State  V.  Ocean  Co.  1  Cent  Bep.  686,  47  N.  J.  L.  417. 

Omission  to  perform  a  duty  may  be  equivalent  Uy 
a  refusal,  to  authorize  an  application  for  a  writ. 
People  V.  Kingston,  2  Cent.  Bep.  157, 101  N.  Y.  82. 

Mandamus  uHU  not  control  official  discretion. 

Mandamus  will  not  control  the  discretion  of  pub- 
lic officers.  Dalton  v.  State,  1  West  Bep.  783,  43 
Ohio  St  652;  State  v.  Shaw,  1  West  Bep.  281,  note, 
43  Ohio  St  824;  People  v.  Knickerbocker,  1  West 
Bep.  875,  114  HL  689;  Dechert  v.  Coul  4  Cent  Bep. 
760, 118  Pa.  229. 

It  will  not  lie  to  compel  the  performance  of- 
duties  or  acts  necessarily  calling  for  the  exercise  of 
judgment  and  discretion.  State  v.  Police  Jury,  S9 
La.  Ann.  758. 

But  where  there  is  abuse  of  discretionary  power, 
the  courts  will  interfere  by  mandamus.    IlL  State. 
Board  of  Dental  Examiners  v.  People,  10  West 
Bep.  920. 123  IlL  227. 

Duties  commanded  must  be  purely  ministerictL 
Mandamus  lies  to  compel  the  performance  of 
duties  purely  mlnisteriaL   State  v.  Young,  88  La. 
Ann.  923. 

Where  purely  ministerial  duties  are  by  statute 
imposed  upon  the  governor,  and  such  duties  are 
only  such  as  might  be  devolved  upon  any  other 
agent  or  officer,  their  performance  may  be  com- 
pelled by  mandamus.  Martin  v.  Ingham,  88  Kan. 
641. 

Where  an  Act  of  Congress  Imposes  upon  a  federal 
officer  a  ministerial  duty,  upon  the  performance  of 
which  depend  individual  rights,  it  is  no  sufficient 
answer  to  a  mandamus  proceeding  to  set  up  a  con- 
trary direction  by  the  President  U.  S.  v.  Bayard 
(D.  C.)  7  Cent  Bep.  841, 5  Mackey,  428. 
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Bonds  Issued  hi  Aid  of  Railroads  in  tbis  State, 
Approved  December,  1888."  Tbese  questions 
vim  be  considered  in  their  order. 

The  principles  which  'govern  in  mandamus 
cftses, especially  where  the  proceeding  is  against 
a  public  officer,  are  very  plain  and  simple,  and 
are  within  a  very  narrow  compass  ;  so  much 
so  as  to  need  no  elaboration  here,  nor  the  cita- 
tion of  authorities.  They  may  be  briefly 
stated  thus:  Where  a  party  has  a  legal  right  to 
the  enjoyment  of  which  the  discharge  of  a 
ministerial  duty  on  the  part  of  a  public  officer 
is  necessary,  and  he  has  no  other  adequate 
remedy,  in  case  the  officer  refuses  to  discharge 
this  diity  mandamus  is  the  proper  proceeding. 
High,  "Exxr.  Legal  Rem.  %Met  seg, 

.  This  writ  was  once  a  prerogative  writ,  and 
in  England  was  supposed  to  issue  at  the  in- 
stance of  the  Crown,  to  meet  and  remedy 
otherwise  remediless  cases,  at  his  discretion. 
But  in  this  coimtry  it  has  lost  its  prerogative 
character,  and  though  issued  in  the  name  of 
the  State,  yet  it  belongs  to  the  courts,  and  has 
become  a  form  of  acUon  governed  by  estab- 
lished rules  and  applied  for  and  issued  under 
established  forms. 

Upon  an  application  for  this  writ  against  a 
pubnc  officer,  the  questions  to  be  conceded  are 
(High,  §  10)  1.  Is  the  duty  claimed,  a  minis- 
terial duty?  2.  Has  the  petitioner  a  legal 
right,  for  the.  enjoyment,  protection  or  redress 
of  which,  the  discbarge  of  said  duty  is  neces- 
sary ?  8.  Has  he  no  other  adequate  and  suf- 
ficient remedy  ?  And  these  are  the  questions 
before  us. 

The  petitioners  ask  that  the  Chairman  of  the 
County  Commissioners  of  York  County  shall 


be  required  to  indorse  the  certificate  of  the 
engineer,  supra,  and  that  the  clerk  of  the 
board  shall  attest  his  signature.  Can  the  per- 
formance of  these  acts  be  ordered  as  ministerial 
duties  1  What  is  a  ministerial  dutv  on  the 
part  of  a  public  officer  ?  We  think  it  may  be 
defined,  briefly,  yet  fully,  to  be  some  duty  im- 

r>sed  expressly  by  law,  not  by  contract  (High, 
25).  or  arising  necessarily  as  an  incident  to 
the  office,  involving  no  discretion  in  its  exer- 
cise, but  mandatciy  and  imperative.  High, 
§42. 

Now  is  the  duty  claimed  here  by  the  peti- 
tioners at  the  hands  of  the  respondents  a  auty 
of  that  character?  There  is  certainly  no  act  or 
law  of  force  expressly  imposing  this  duty  up- 
on them.  Nor  is  it  a  duty  necessarily  arising 
as  an  incident  to  the  offices  which  they  hoM. 
Nor  was  it  contracted  in  furtherance  of  any 
legal  duty  attempted  by  them,  and  which  can- 
not be  now  compelled  without  the  performance 
of  this.  Possibly  it  might  be,  ii  the  Act  of 
Assembly  under  whica  Broad  River  Township 
subscribed  to  the  railroad  had  been  constitu- 
tional and  valid.  In  such  case,  the  county 
commissioners  having  been  declared  the  cor- 
porate agents  of  the  township,  charged  with  the 
duty  of  issuing  the  subscription  bonds,  and  of 
otherwise  seeing  to  the  proper  protection  of 
said  township,  the  delivery  of  the  kind  men- 
tioned above,  to  be  performed  upon  the  com- 
pletion of  the  road,  could  be  urged  as  a  minis- 
terial duty.  But  such  is  not  the  state  of  facta 
in  the  case.  On  the  contrarv,  under  the  recent 
case  of  Floyd  and  Perrin,  MS.,  Broad  River 
Township  had  no  power  to  vote  the  subscript 
tion  in  question.    Nor  had  the  county  com- 


The  dlstributioD  of  money  duo  claimants  under 
the  Joint  Mexican  and  American  Commission  is,  by 
the  Act  of  CongreBB  of  June  18, 1878,  a  purely  min- 
isterial duly  of  the  Secretary  of  State  enforceable 
by  mandamus.    Ibid. 

So  mandamus  bos  been  granted  to  require  a  Gov- 
ernor to  draw  his  warrant  upon  the  treasurer  of 
the  State  for  the  payment  of  a  salary.  Gotten  v. 
Ellis,  7  Jonee,  L.  645;  Hlffh,  Extr.  Leeral  Rem.  p.  106. 

So  It  has  been  allowed  commanding  the  Oovemor 
of  a  State  to  eign  and  execute  a  patent  for  lands 
sold  by  the  State.    Mlddleton  v.  Low,  80  Gal.  606. 

So  the  act  of  authentication  of  a  statute  has  been 
treated  mercdy  as  a  ministerial  act.  Harpending  v. 
Haigrht,  80  GaL  180. 

And  the  oanvaasingr  of  the  returns  of  an  election 
by  a  Governor  upon  whom  the  duty  Is  imposed  be- 
Inff  regarded  as  apurely  ministerial  act,  its  perform- 
asce  has  been  required  by  mandamus  (Chumasero 
V.  Potts,  2  Mont.  3M2>;  or  for  the  payment  of  certain 
funds  to  a  railway  company.  Tennessee  ft  G.  R.Go. 
V.  Moore»  86  Ala.  371. 

To  chief  executive  oHleer  of  StaU, 
While  the  doctrine  allows  mandamus  to  the  chief 
executive  officer  of  a  State  as  to  the  performance 
of  purely  ministerial  duties,  yet  the  weight  of 
authority  is  decidedly  opposed  to  it,  holdingr  that 
the  chief  executive  of  the  State  Is,  as  to  the  per- 
formance of  any  and  all  official  duties,  entirely  re- 
moved from  the  control  of  the  courts,  and  beyond 
the  reach  of  mandamus.  Hawkins  v.  Gtovemor,  1 
Atk.  671;  State  v.  Towns,  8  Ga.  860;  State  v.  War- 
moth,  22  La.  Ann.  1;  State  v.  Fletcher,  80  Mo.  888; 
FiBople  V.  Governor,  20  Mich.  3S0;  Re  Dennett,  82 
Maine,  608;  State  v.  Gtovemor,  26  N.  J.  L.  831;  Gham- 
berlaln  v.  Sibley,  4  Minn.  800;  Kice  v.  Austin,  10 
Minn.  lOB;  State  v.  Drew,  17  Fla.  67;  Mauran  v. 
Smith,  8  R.  L 1B2:  People  v.  Bissell,  10  IlL  220;  Peo- 
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pie  V.  Gullom,  100  111.  472;  People  v.  Yates,  40  IlL 
126;  Jonesboro,  F.  B.  &  B.  G.  Tump.  Go.  v.  Brown, 
8  Baxt.  480. 

The  court  has  no  power  to  award  a  mandamus, 
either  to  compel  the  execution  of  any  duty  en- 
joined on  the  Executive  by  the  Gonstitution,  or  to 
direct  the  manner  of  its  performance.  State  v. 
Governor,  26  N.  J.  L.  881. 

Yet  the  executive  character  of  the  officer  does 
not  remove  him  from  Judicial  control;  and  a  failure 
or  nefflect  to  perform  a  plain  and  imperative  min- 
isterial duty  required  of  him  by  law  is  sufficient 
foundation  for  interposing  the  extraordinary  aid 
of  a  mandamus.  State  v.  Ghase,  6  Ohio  St.  628; 
Tenn.  ft  G.  B.  Go.  v.  Moore,  86  Ala.  871;  Gotten  v. 
Ellis,  7  Jones,  L.  646;  State  v.  Police  Jury,  80  La. 
Ann.  760;  Ifagruder  v.  Swann.  25  Md.  178;  Grooms 
V.  Gwinn,  48  Md.  572;  Ghumasero  v.  Potts,  2  Mont. 
242:  Mlddleton  v.  Low,  80  Gal.  606;  Harpending  v. 
Haight,  80  Gal.  180;  Gray  v.  State,  72  Ind.  667.  See 
also  Baker  v.  Kirk,  88  Ind.  617;  High,  Extr.  Legal 
Bern.  p.  106. 

As  to  purely  executive  or  politloal  functions  de- 
volving upon  the  chief  executive  officer  of  a  State, 
and  as  to  duties  neceasarily  involving  the  exercise 
of  official  judgment  and  discretion,  mandamus  will 
not  lie.  Biiles  v.  Bradford,  22  Md.  170.  And  see 
State  V.  Chase,  6  Ohio  St.  628;  Tenn.  &  a  B.  Go.  v. 
Moore,  86  Ala.  871. 

The  issuing  of  a  commission  being  an  execute  re 
or  political,  rather  than  a  mere  ministerial,  duty, 
the  courts  have  refused  to  encroach  upon  the  func- 
tions of  the  chief  executive  officer  of  the  State  by 
commanding  him  to  perform  this  duty.  State  v. 
Fletcher,  80  Mo.  888;  State  v.  Governor,  25  N.  J.  L. 
881;  Hawkins  v.  Governor,  1  Ark.  070:  State  v. 
Drew,  17  Fla.  06.  But  consult  Magruder  v.  Swann, 
23  Md.  178. 
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miflsionen  any  power  to  israe  the  bonds  men- 
tioned ;  nor  to  make  officially  the  contract  relied 
npon.  The  whole  transacuon  from  beginning 
to  end  waa  uUra  nrei,  a  nullity,  because  not 
in  pursuance  of  any  duty  imposed  by  law  upon 
said  commissioners.  If  there  be  any  duty  at 
all,  it  is  one  arising  out  of  individual  contract. 

This  being  so,  we  do  not  see  how  any  min- 
isterial du^,  in  the  sense  as  defined  above, 
could  attach. 

It  is  said,  however,  that  the  recent  Act,  m- 

a,  has  validated  these  bonds,  and  has  legal- 
zed  all  the  proceedings  under  which  thev  were 
executed,  and  the  conditions  upon  which  they 
were  to  be  delivered  to  the  railroad,  including 
the  contract  to  have  the  certificate  of  the  en- 
gineer indorsed  by  the  chairman,  and  attested 
by  the  clerk.  We  think  this  is  a  mistake.  We 
do  not  understand  that  the  Act  of  1888,  tupra, 
has  had  that  effect;  nor  was  such  its  intention, 
in  so  far  as  the  proceedings  of  the  different 
townships  were  concerned. 

That  Act,  as  we  suppose,  was  intended  to 
authorize  the  levying  of  a  tax  in  aid  of  certain 
railroads  which  certain  townships  in  the  State 
by  the  action  of  their  inhabitants  and  substan- 
tially expressed  a  desire  should  be  aided;  and 
it  was  enacted,  not  to  validate  previous  illegal 
legislation  and  acts  done  under  such  legisla- 
tion, but  as  an  independent  Act  for  a  public 
purpose,  and  within,  as  was  supposed,  the  un- 
questioned power  of  the  General  Assembly,  to 
wit,  to  authorize  taxation  for  a  public  purpose; 
and  the  amount  proposed  to  be  subscribed  by 
the  townships  in  furtherance  of  this  purpose, 
represented  by  the  bonds  issued,  was  taken  as 
a  basis  of  the  aid  to  be  given,  and  was  declared 
as  a  debt  upon  said  townships,  as  indicative 
of  the  source  from  which  the  tax  was  to  come, 
affording  the  aid  granted. 

It  is  urged,  however,  that  this  Act  is  uncon- 
stitutional, and  the  argument  on  both  sides  has 
been  mainly  addressed  to  this  question.  In 
fact,  it  is  obvious  that  the  principal  object  of 
this  proceeding  is  to  obtain  a  deliverance  from 
this  court  upon  that  precise  question.  From 
our  view  of  the  purpose  of  the  Act,  as  stated 
above,  we  do  not  think  that  this  question, 
whether  decided  the  one  way  or  the  other, 
would  determine  the  issue,  whether  or  not  the 
writ  prayed  for  should  be  granted;  and  there- 
fore we  do  not  regard  the  adludication  of  this 
question  as  absolutely  essential  to  the  surface 
object  of  this  proceeding.  It  is,  however, 
raised  in  the  case,  and  under  the  Constitution 
it  is  perhaps  our  dutv  to  adjudicate  it;  and  es- 
pecially we  have  so  felt  in  consideration  of  its 
miportance  to  our  people  and  of  the  large  in- 
terests involved.  We  have  therefore  declined 
to  pass  it  by,  and  have  carefully  considered  it, 
reaching  the  conclusion  that  it  is  constitutional 
and  vaSd.  Not,  however,  on  the  ground 
urged  and  contested  so  elaborately  and  ably 
by  counsel,  to  wit,  that  it  was  a  validating 
Act,  but  upon  another  ground,  which  we  wifl 
now  state. 

We  think  that  there  can  be  no  doubt  that  the 
General  Assembly  has  the  power  to  authorize 
taxation  for  any  public  purpose;  in  fact,  that 
in  the  absence  of  a  constitutional  inhibition, 
this  power  is  inherent  and  unlimited,  with  no 
check  except  the  intelligence  of  the  representa- 
tive, and  the  ballot  box  of  the  elector.    Cooley, 
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Const.  Lim.  and  the  cases  there  dted;  IWman 
V.  Charleston,  28  B.  C.  57. 

Now  was  the  Act  in  question  passed  to  pro- 
mote a  public  purpose,  and  withm  the  domain 
of  legislative  action  ?  Was  this  the  object  the 
tax  authorized  ? 

The  object  of  the  Act  was  to  aid  the  building 
of  certain  railroads  in  the  State,  which  certain 
townships  had  without  authority  of  law  con- 
tracted to  aid.  Now  railroads  have  been  de- 
clared by  the  courts  in  most  of  the  States,  our 
own  included,  and  bv  the  Supreme  Court  of 
the  United  States,  as  improved  highways,  and 
therefore  as  much  entitled  to  be  uded  bv  the 
taxing  power,  as  ordinary  highvtays.  1  Dillon^ 
Mun.  Corp.  8d  ed.  g  158;  Coolqr«  Const.  Lim. 
2d  ed.  chap.  4. 

This  may  have  beei^  doubted  once,  and  if  it 
was  an  open  question  might  still  be  doubted; 
but  Uie  aecisions  in  that  direction  have  been 
so  numerous,  and  so  uniform,  that  to  use  the 
language  of  Judge  Dillon:  "If  they  have  not 
terminated  doubt,  they  have  at  least  ended 
judicial  discussion.*^ 

The  subject  matter  then  of  this  Act  was 
within  the  ranffe  of  a  public  purpose,  and  so 
far  legitimate;  out  it  mav  be  urged  that  the 
purpose  here  beine  confined  to  mere  town- 
ships, limited  localities,  and  not  extending  to 
the  public  at  large,  could  not  fall  within  the 
doctrine  above. 

What  is  the  meaning  of  the  term  pvJbUcf 
This  term  is  opposed  to  the  term  private^  and 
according  to  the  oest  lexiographers  means  "per- 
taining to,  or  belonging  to,  the  people,  relating 
to  a  nation,  State,  or  community. 

But  to  make  a  matter  a  public  matter,  it  need 
not  pertain  to  the  whole  nation  or  State.  It 
is  sufficient  if  it  pertains  to  any  separate  or  dis- 
tinct portioa  thereof,  or  community.  For  in- 
stance, the  State  is  divided  into  counties,  and 
there  may  be  matters  affecting  one  county,  and 
not  others,  as  the  building  of  a  jail,  a  court 
house,  and  such  other  matters;  yet  it  could  not 
be  said  that,  for  this  reason,  they  were  not  pub> 
lie  matters.  So,  the  counties  have  been  di- 
vided into  townships,  which  at  one  time,  for  a 
short  period,  were  municipal  corporations  for 
certain  purposes.  These  corporations  it  is  true 
have  been  vacated,  but  the  territorial  divisions^ 
with  names  and  defined  boundaries,  have  been 
retained,  thus  separating  the  counties  into  dis- 
tinct communities,  which  have  been  frequently 
recognized  as  such  in  legislative  enactments^ 
Now,  the  inhabitants  of  many  of  these  town- 
ships, having  voted  as  distinct  communitiea 
subscriptions  to  railroads,  proposed  to  be  con- 
structed through  or  near  them,  not  for  the 
private  interests  of  particular  individuals,  but 
for  the  general  good,  we  think  the  Genera) 
Assembly  was  waranted  in  assuming  that  here 
was  a  public  purpose  which,  in  accordance 
with  the  expressed  wish  of  these  communities, 
could  be  sustained  by  its  taxing  power.  And 
even  without  this  expressed  desire,  there  is 
high  authority  for  saying  that  such  legislation 
would  be  valid  with  or  without  the  consent  of 
the  people,  the  only  check  to  an  unwise  exer- 
cise thereof,  as  we  have  said  above,  being,  not 
the  courts,  but  the  intelligence  of  the  General 
Assembly  and  the  ballot  box. 

But  here  the  people  of  the  townships  had 
given  their  consent,  and  had  declared  by  their 
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▼otes  that  a  public  pturpoee  was  present  that 
deserred  support  This,  it  seems  to  us,  was  a 
sufficient  foundation  for  the  passage  of  the  Act. 

For  these  reasons,  we  think  the  Act  in  ques- 
tion is  con^tutional  and  valid.  Bat  conced- 
ing this,  we  do  not  see  how  it  warrants  the 
mandamus  prayed  for. 

There  is  certainly  nothing  in  this  Act  ez- 
presslv  commanding  the  respondents  to  perform 
the  stipulations  of  uie  contract  upon  which  this 
proceeding  Is  based;  nor  is  there  any  duty  im- 
posed thereby,  upon  the  respondents,  to  which 
the  suggested  acts  are  neccasarv'  incidents;  and 
therefore,  there  is  no  ministerial  duty  in  this 
renird  attaching  to  them,  to  be  enforced  by  the 
writ  prayed  for. 

We  have  not  found  it  necessary  to  discuss 
fully  the  question  whether  the  recent  Act  could 
be  sustained,  as  a  validating  Act,  as  contended 
by  the  petitioners;  but  we  have  considered  it, 
under  the  light  of  the  argument  and  the  numer- 
ous cases  cued,  and  we  think  the  position  is 


untenable.  The  pivotal  point  in  a  healing  or 
validatinff  statute  is  that  it  must  be  confinS  to 
Acts  which  the  Legislature  could  previously 
have  authorized.  This  ia  wanting  here.  The 
Legislature  can  under  no  circumstances  au- 
thorize the  violation  of  the  Constitution  or  vaU- 
date  an  unconstitutional  act  Jhike  v.  Williams' 
burg  Co.  21  S.  C.  419;Gooley,  Const.  Lim.  882. 

Ths  petition  mttst  thertfare  be  dismissed,  and 
it  is  so  adjudged  and  decreed^ 

Mclver, /.,  concurs. 

McCk>waji»  Jl,  concurring. 

I  concur.  The  meaning  of  the  opinion  of 
the  court,  being  that  there  is  no  necessity  for 
the  issue  of  any  new  bonds;  but  "tiie  aebt" 
fixed  upon  the  several  townships  by  the  Act  of 
1888,  shall  be  represented  by  the  bonds  hereto- 
fore issued,  to  be  paid  according  to  the  provis- 
ions of  the  Act;  and  I  am  authorized  to  say 
that  such  is  the  view  of  the  other  members  of 
the  court 
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LA  eonvqyaaee  by  a  maa  to  his  wifb  of 
his  separate  real  estate  upon  whleli  he 
has  declared  a  homestead  idves  her  t^e 
legal  title  subject  to  the  homestead  rights,  and  is 

.  not  within  Oalif omia  Civil  Code,  H  124S,  U48, 
which  require  an  instruinent  conveying  or  in- 
eumberlog  the  homestead  to  he  executed  or  ac- 
knowledged by  both  husband  and  wife. 

t.  A  wifbff  to  whom  her  husband  has  eon- 
▼ejred  homestead  propertar  by  a  valid  deed 
prior  to  the  commencement  ox  a  divorce  suit, 
must  be  regarded  as  **  the  former  owner  **  under 
Calif omla  Civil  Code,  I  140,  subd.  4,  which  pro- 
"vides  that  on  a  divorce,  a  homestead  which  has 
been  selected  from  the  separate  property  of 
either  party  shall  be  assigned  to  the  former  owner 
subject  to  the  power  of  the  court  to  assign  It  for 
a  Umited  period  to  the  innocent  party. 

(March  ft,18».) 

APPEAL  b;^  defendant,  from  a  judgment  of 
the  Supenor  Court  of  San  Joaquin  County, 
In  favor  of  plaintiff  in  an  action  to  quiet  title 
ti  certain  land.    Bef}ersed. 

The  facta  suffldentlv  appear  in  the  opinion. 

Messfrs,  Dawid  S.  Terry  and  4.  C.  Camp- 
bell*  for  appellant: 

The  huslwnd  or  wife  may  enter  into  any 
an'eement  with  the  other,  respecting  property, 
wbicb  either  might  if  unmarried,  8m)ject  only 
to  the  law  in  respect  to  trusts. 

CivU  Code,  §  168. 

The  declaradon  of  homestead  by  the  plaint- 
iff did  not  devest  him  of  the  fee  in  the  umd. 

Barber  v.  Babel,  86  Cal.  18. 

The  deed  of  the  husband  to  the  wife  con- 
veyed to  her  whatever  legal  title  he  had  in  the 
premises  subject  to  the  homestead  of  husband 
and  wife. 

Freeman,  Cotenancy,  2d  ed.  g  68,  p.  118; 
Oee  V.  Mom,  14  CaL  474. 

8L.RA. 


By  the  declaration  of  the  homestead,  it  ia 
only  the  power  of  alienation  that  is  restrained, 
but  the  nusband's  estate  in  the  fee  is  not 
changed. 

Piatt,  Married  Women,  §§  70-219;  Oee  ▼. 
Moore.  14  Cal.  474;  Baumian  v.  Norton,  16  CaL 
217;  McQuads  v.  Whaley,  81  Cal.  686. 

Contracts  between  the  husband  and  wife  in 
relation  to  the  homestead  property  are  valid 
and  binding  between  them,  and  such  a  contract 
is  not  ali^tion  of  the  homestead  under  the 
statute. 

Thompson,  Homestead  &  Exemption,  478; 
BiM  V.  Bingenheimer,  28  Wis.  84;  Baines  v. 
Baker,  60  Tex.  140, 141;  Piatt,  Married  Women, 
p.  226;  AUison  v.  ShiUing,  27  Tex.  460;  Gee  v. 
Moore,  14  Cal.  472. 

The  conveyance  of  the  homestead  by  the 
husband  without  the  consent  of  the  wife  is,  as 
to  her,  inoperative,  but  she  alone  can  assert  her 
rights  against  such  conveyance. 

Bdir  V.  Wood,  68  Tex.  79. 

But  after  the  conveyance  the  propertv  re- 
mains a  homestead  with  the  title  in  the  wife. 

Spoon  V.  Van  Fossen,  68  Iowa,  494;  Kendall 
V.  Kendall,  42  Iowa,  464;  Green  v.  Farrar,  68 
Iowa,  426;  Hdlhrooh  v.  Perry,  66  Iowa,  286; 
Ruohs  V.  Hooke,  8  Lea  (Tenn.)  806. 

Upon  the  dissolution  of  the  marriage  the 
roperty  upon  which  the  homestead  had  been 
led  ceasea  to  be  impressed  with  the  homestead 
character. 

Gimmy  v.  Doane,  22  Cal.  688;  Shoemafce  v. 
Chalfant,  47  Cal.  482;  Grupe  v.  Byers,  78  Cal. 
271. 

The  deed  from  Burkett,  the  husband,  having 
conveyed  to  the  defendant  the  fee,  she  tool 
the  title  in  fee  as  soon  as  the  homestead  was 
removed  therefrom. 

Stanway  v.  Rvbio,  61  Cal.  46;  T^mipson  ▼. 
Spencer,  60  Cal.  688. 

A  husband  who  conveys  his  interest  in  the 
homestead  ia  estopped  to  deny  the  validity  of 
the  deed,  for  the  reason  tiiat  he  cannot  defeat 
his  own  contract  by  alleging  his  own  turpitude. 

Piper  V.  Johnston,  12  Minn.  60. 


E 
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Meurs,  Dunlap  A  Vischer,  with  Mr.  J. 
H.  Buddf  for  respoDdent: 

The  attempted  conveyance  bj  plaintiff  to 
defendant  was,  at  most,  an  attempted  gift 
There  is  no  case  in  which  a  party  has  been 
compelled  to  perfect  a  gift  which  ne  has  left 
incomplete  in  the  mode  of  making. 

Wadhams  v.  Qay,  14  Am.  Law  Reg.  425; 
Antrobus  v.  8m%th,  12  Ves.  Jr.  89;  McFadden 
v.  Jenkyns^  1  Hare,  458;  1  Story,  £q.  §  483; 
Fry,  Spec  Perf.  70,  71;  OtU  v.  Beckioith,  49 
HL  121. 

A  homestead  cannot,  under  our  laws,  be 
abandoned  or  gran  ted.  except  by  an  instrument 
in  writing  executed  and  acl^nowledged  by  both 
husband  and  wife  if  both  were  liying. 

Civil  Code,  ^S  1242,  1243.  See  Barber  v. 
Babel,  86  Cal.  18;  Fleffe  v.  Oarvep,  47  Cal.  376; 
Oagliardo  v.  Dumant,  54  Cal.  496;  Graves  v. 
Bahr,  68  CaL  138;  PorUr  v.  Chapman,  65  Cal. 
868;  i^ton  ▼.  Martin,  71  Cal.  825. 

In  case  of  a  divorce,  when  the  homestead 
property  has  been  selected  from  the  separate 
property  of  either  husband  or  wife,  it  must  be 
assicmea  to  the  former  owner. 

Civil  Code,  §  146,  div.  4. 

The  word  homestead  in  the  sections  of  the 
Code  relating  to  its  conveyance  and  incum- 
brance, has  reference  to  the  entire  estate  in  the 
property. 

Tipton  v.  Martin,  71  Cal.  827:  Graves  v. 
Baker,  68  Cal.  138;  Porter  v.  Chapman,  65  Cal. 
868;  Qagliardo  v.  Dumont,  54  Cal.  499. 

Works*  J,t  delivered  the  opinion  of  the 
court: 

This  case  presents  two  questions  necessary 
to  be  considered : 

1.  Can  a  husband  make  a  valid  conveyance 
to  bis  wife,  of  his  separate  real  estate,  upon 
which  he  has  declared  a  homestead  which  is 
still  subsisting  at  the  time  of  the  conveyance  ? 

2.  If  so,  what  was  the  effect  upon  the  title, 
of  a  divorce  granted  to  the  wife  subsequent  to 
the  conveyance,  the  property  rights  of  the 
parties  not  being  adjudicated  in  such  divorce 
proceedings? 

The  plaintiff,  being  the  owner  of  certain 
real  estate,  as  his  separate  property,  declared  a 
homestead  thereon,  he  and  the  defendant  being 
then  husband  and  wife,  and  residing  on  the 
property.  Subsequently  he  conveyed  the  prop- 
erty directly  to  the  dcfcndnnt,  who  was  still 
his  wife.  Thereafter  the  defendant  procured 
a  decree  of  divorce,  but  there  was  no  adjudi- 
cation as  to  the  property.  The  plaintiff  prose- 
cutes this  action  to  quiet  his  title.  The  court 
below  found  for  the  plaintiff  on  the  ground 
that  the  conveyance  was  void,  and  judgment 
was  rendered  accordingly.  The  defendant  ap- 
peals. 

1.  In  this  State  either  husband  or  wife  may 
enter  into  any  agreement  or  transaction  with 
the  other,  respecting  property,  which  either 
might  if  unmarried  {Civil  Code,  §  158);  there- 
fore a  husband  may  convey  his  real  estate 
directly  to  his  wife,  as  he  may  to  any  other 
person. 

The  effect  of  declaring  the  homestead  was 
to  conyert  the  separate  title  of  the  husband 
in<o  a  joint  title  in  himself  and  wife  to  the  ex- 
tent of  the  homestead  (Civil  Code,  §§  1287, 
1242,  1265;  Barber  v.  Babel,  86  Cal.  14);  and 
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thereafter  the  homestead  could  not  be  conveyed 
or  incumbered  except  by  an  instrument  exe- 
cuted and  acknowledged  by  both  husband  and 
wife.  Civil  Code,  §§  1242,  1243;  Barber  ▼. 
Babel,  supra;  Flege  v.  Gartey,  47  Cal.  875; 
Gagliardo  v.  Dumont,  64  Cal.  498;  Grates  v. 
Baker,  68  Cal.  183;  Porter  v.  Gh/tpman,  66 
Cal.  865;  Tipton  v.  Martin,  71  Cal.  825. 

The  cases  cited  construe  the  statute  as  en- 
acted in  the  interest  of  the  wife,  whore  the 
declaration  is  by  the  husband,  and  hold  that 
no  conveyance  in  derogation  of  her  ri^bU)  un- 
der the  homestead  can  oe  effective  unless  she 
joins^  in  the  same.  But  all  of  the  cases  relate 
to  conveyances  to  third  parties,  which  are 
necessarily  in  derogation  of  her  homestead 
rights.  It  is  true  the  case  of  Tipton  v.  Martin, 
supra,  was  a  conyeyance  to  the  wife,  but  only 
in  trust  and  for  the  benefit  of  the  cestui  que 
trust.  The  case  before  us  presents  an  entirely 
different  question.  The  conveyance  was  not 
in  derogation  of  the  homestead  rights  of  the 
wife.  Being  a  conveyance  of  the  legal  title 
from  one  of  the  joint  owners  of  the  homestead 
right  to  the  other,  the  property  must  be  held 
to  remain  a  homestead  as  before.  The  require- 
ment of  the  statute  that  the  wife  shall  join  in 
the  conveyance  only  applies  to  a  conveyance 
or  abandonment  of  the  homestead.  As  the 
deed  under  consideration  did  not  in  any  way 
affect  the  homestead,  it  is  not  .within  the  stat- 
ute, and  no  reason  occurs  to  us  for  holding 
such  a  conveyance  to  be  void. 

In  the  case  of  Gagliardo  v.  Dumjont,  supra^ 
it  was  said:  *' Under  the  restraints  imposed  by 
the  Homestead  Law,  neither  the  husband  nor 
the  wife  had  power  to  transfer  the  homestead 
by  a  separate  conyeyance,  nor  could  either 
incumber  it  to  the  prejudice  of  the  other  or  of 
both,  or  to  the  destruction  of  the  homestead 
itself.  The  obligation  between  them,  in  re- 
spect to  its  preservation,  was  reciprocal. 
Neither  could,  without  the  consent  and  concur- 
rence of  the  other,  alienate  or  transfer  it  It 
was  created  as  a  place  of  residence  for  the 
family;  and  it  is  the  policy  of  the  law  to  pre- 
serve it  intact  for  that  purpose,  until  both  the 
husband  and  wife  shall  mutually  resolve  to  de- 
stroy it  by  alienation  or  abandonment.  In 
pursuance,  of  that  policy  its  destruction  is.  pro- 
hibited, except  by  the  joint  act  of  both  in  the 
mode  provided  by  the  Homestead  Ijaw." 

It  will  be  seen,  from  thelangu.«geof  tl«^s  and 
other  cases,  that  the  object  of  the  statute,  as 
construed  by  this  court,  is  to  prevent  the  de- 
struction of  the  homestead,  except  by  the  con- 
sent of  the  parties,  expressed  by  a  joint  con- 
veyance. Ir  this  deed  could  be  held  to  have 
that  effect,  it  might  be  declared  void.  But  as 
its  effect  is  to  leave  the  homestead  intact  and 
vest  in  the  wife  the  legal  title  to  the  property, 
subject  thereto,  no  right  iutcnded  to  be  pro- 
tected by  the  Constitution  and  legislation, 
under  it  is  infringed  or  affected  in  any  way. 
The  question  is  an  open  one  in  this  State,  but 
we  are  not  without  authority  to  support  such 
conyeyance.  Spoon  v.  Van  Tassen,  53  Iowa, 
494;  ureen  y.  Farrar.  63  Iowa,  426;  Thomp- 
son, Homesteads,  g  478;  Piatt,  Married  Wo-, 
men,  §  70,  p.  225;  Riehl  v.  Bingenheimer,  28 
Wis.  86;  Baines  v.  Baker,  60  Tex.  140;  RuoJi9 
v.  Uooke,  8  Lea  (Tenn.)  302;  Harsh  v.  Griffin^ 
72  Iowa,  608. 
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Tbe  holding  in  the  cases  cited  is^  in  effect, 
that  the  conveyance  from  the  hushand  to  the 
wife,  of  the  homestead  property/does  not  affect 
the  homestead  character  of  the  estate,  bnt  car- 
ries his  title  subject  thereto.  She  holds  the 
title  for  the  benefit  of  the  family,  subject  to 
the  same  restrictions  against  alienation  applica- 
ble to  the  same  in  the  nands  of  the  husband. 

It  is  said  in  Thompson  on  Homesteads,  sec- 
tion 478:  "The  policy  of  those  statutes  which 
restrain  the  alienation  of  the  homestead  with- 
out the  wife  joining  in  the  deed  is  to  protect 
the  wife,  or  to  enable  her  to  protect  the  family, 
in  the  possession  and  enjoyment  of  a  home- 
stead, after  one  has  been  acquired  by  the 
husband.  They  are  not  intended  to  interpose 
obstacles  in  the  way  of  a  conveyance  of  the 
homestead  to  the  wife,  or  to  the  wife  and 
children,  with  the  consent  and  approval  of  the 
wife,  whatever  may  be  the  form  of  such  con- 
veyance." 

So  in  S^wm  v.  Van  Tasien,  53  Iowa,  494, 
the  court  said:  "  Section  1990  of  the  Code  pro- 
vides: '  A  conveyance  or  incumbrance  by  the 
owner  is  of  no  validity  unless  the  husband  and 
wife,  if  the  owner  is  married,  concur  in  and 
sign  the  same  joint  instrument'  It  is  urged 
by  appellant's  counsel  that  it  would  be  absurd 
to  require  the  wife  to  sign  a  conveyance  to 
herself.  This  may  be  admitted,  but  it  does 
not  follow  t])at  a  deed  from  the  husband  to  the 
wife  will  operate  as  a  surrender  of  the  hus- 
band's homestead  rights  in  the  property  con- 
veyed. It  is  the  policy  of  the  law  to  preserve 
to  eveiy  family  a  homestead;  such  a  course 
greatly  subserves  the.  interests  of  society  and 
of  good  government;  hence,  the  law  has  wisely 
thrown  restrictions  about  the  manner  of  con- 
veying or  incumbering  the  homestead.  If  the 
nature  of  these  restrictions  is  such  that  they 
cannot  be  observed  in  the  case  of  a  conveyance 
by  the  husband  to  the  wife,  it  follows  that  the 
husband  cannot  convey  his  homestead  rights 
to  the  wife,  rather  than  that  the  conveyance 
shall  prove  effectual  notwithstanding  its  failure 
to  comply  with  the  conditions  of  Uie  statute. 
It  does  not  follow  that  the  deed  to  the  wife  is 
a  nullity;  it  ma^  have  operated  to  vest  in  the 
wife  the  legal  title  to  the  property.  But  tbe 
property  continued  still  to  be  the  homestead  of 
the  family.  The  declaration  in  the  deed  of  the 
intention  to  surrender  homestead  rights  and 
allow  the  wife  the  absolute  disposition  of  the 
property  is  ineffectual,  because  not  expessed 
in  the  manner  required  by  the  law.  Arter  the 
conveyance  the  homestead  remained,  with  the 
title,  it  may  be  conceded,  in  the  wife." 

In  the  case  of  Riehl  v.  Bingenheimer,  28  Wis. 
84,  the  deed  was  to  a  third  party  in  trust  for 
the  wife,  and  the  court  said:  "It  is  contended 
by  coimsel  for  the  plaintiff  that  the  conveyance 
by  Paul  Bingenheimer  to  Judge  Paine,  is  void, 
because  the  premises  sought  to  be  conveyed  by 
it  were  a  homestead,  and  the  wife  of  the  grantor 
did  not  join  in  such  conveyance.  Tbe  statute 
then  was,  and  still  is,  that  a  mortgage  or  other 
alienation  of  a' homestead  by  the  owner  there- 
of, if  a  married  man,  shall  not  be  valid  without 
the  signature  of  the  wife  to  the  sama  This 
statute  was  enacted  to  protect  the  wife,  and  to 
enable  her  to  protect  her  family,  in  the  posses- 
sion and  enjoyment  of  a  homestead,  after  one 
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had  been  acquired  by  her  husband;  bnt  evi- 
dently it  was  not  intended  to  interpose  obsta- 
cles m  the  way  of  the  conveyance  of  such 
homestead  to  the  wife,  ot  to  the  wife  and  chil- 
dren, with  the  consent  and  approval  of  the 
wife,  whatever  might  be  the  form  of  such  con- 
veyance. 

"Under  the  circumstances  of  this  case,  we 
are  of  the  opinion  that  the  conveyance  to  Judge 
Paine  was  not  an  alienation  of  the  homestead 
within  the  meaning  and  intent  of  such  statute. 
The  express  trust  which  was  attempted  to  l)e 
created  by  that  conveyance  is  clearly  a  passive 
one,  and  the  grantee  took  no  title  by  virtue  of 
the  conveyance,  but  the  legal  estate  vested  im- 
mediately in  the  defendant,  the  plaintiff  and 
Elizabeth,  to  the  extent  of  the  estate  therein 
granted  to  them  respectively." 

It  is  claimed  by  the  respondent  that  the  Home- 
stead Laws  of  other  States  differ  from  our  own, 
and  for  that  reason  the  decisions  of  the  courts 
of  such  States  cannot  be  relied  upon.  But  we 
find  that  the  statutes  in  the  States  referred  to 
are  the  same,  in  principle,  as  the  Code  of  this 
State,  in  respect  to  the  power  and  manner  of 
alienating  the  property.  However  this  may 
be,  we  should  not  hesitate  to  hold  such  a  con- 
veyance to  be  valid,  independent  of  authority. 
That  such  convey ances  should  be  upheld  seems 
to  us  to  be  eminently  lust  and  entirely  consist- 
ent with  the  letter  ana  spirit  of  the  domestead 
Laws.  We  can  see  no  just  reason  for  permit- 
ting the  husband  to  question  his  own  convey- 
ance of  the  property;  and,  as  no  one  else  is 
complainine,  or  could  be  injured  thereby,  the 
same  must  be  upheld. 

The  respondent  makes  the  point  that  this  was 
a  mere  gift,  and  the  mode  of  making  it  beinff 
incomplete,  it  cannot  be  enforced.  If  the  gin 
were  not  perfectly  executed  and  this  were  an 
attempt  to  compel  a  specific  performance,  the 
rule  invoked  would  be  applicable.  But  as  we 
have  held  that  the  execution  of  tbe  conveyance 
was  perfect  without  the  signature  and  acknowl- 
edgment of  the  wife,  and  the  action  is  by  the 
grantor  to  avoid  the  same,  the  point  is  not  well 
made. 

2.  We  pass  to  the  question  as  to  the  effect  of 
the  divorce  upon  the  title.  At  the  time  the 
divorce  proceeding  was  instituted,  and  the  de- 
cree rendered  therein,  the  property  was  a  home- 
stead upon  the  separate  property  of  the  wife  by 
virtue  of  the  "decmTation  by  the  husband  mm 
his  subsequent  conveyance  to  her.  There  was 
no  adjudication  as  to  their  rights  in  the  prop- 
erty. In  that  proceeding  the  rights  of  the  par- 
ties to  the  property  might  have  been  determined » 
and  if  the  plaintiff  had  shown  any  just  ground 
for  setting  the  whole  or  any  part  of  the  same 
off  to  him,  this  might  haye  been  done  for  a  lim- 
ited time,  under  subdivision  four,  section  146, 
of  the  Civil  Code,  which  provides  that  "If  a 
homestead  has  been  selected  from  the  separate 
property  of  either,  it  shall  be  assigned  to  the 
former  owner  of  such  property,  subject  to  the 
power  of  the  court  to  assign  it  for  a  limited 
period  to  the  innocent  party. ' 

The  husband  having  conveyed  the  property 
to  the  wife,  by  a  valid  deed,  prior  to  the  com- 
mencement of  the  divorce  suit,' she  must  be 
regarded  as  the  "former  owner"  under  this 
section  and  entitled  to  the  property^subject  only 
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to  the  power  of  the  court  to  set  the  same  apart 
to  the  hasband,  for  a  limited  time,  if  he  ap- 
peared to  be  the  innocent  party. 

It  afltenativelj  appears,  from  the  record  be- 
fore us,  that  the  plaintiff  was  not  the  innocent 
party  in  the  divorce  suit;  but  if  he  had  been 
nis  only  right  was  to  ask  to  have  the  property 
set  apart  to  him  in  that  proceeding.  iTot  hav- 
ing aone  so,  her  title  to  the  property  became 
alwolute,  as  between  them,  from  the  granting 
of  the  divorce. 


As  the  facts  are  fully  found  by  the  coort^ 
and  the  error  is  in  the  condusions  of  law  drawn 
therefrom,  a  new  trial  is  unnecessary. 

Tha  judgment  and  order  appealed  flvm  are 
revereed,  with  instructions  to  the  Court  below 
to  enter  Judgment  on  the  findings  in  &vor  of 
the  defendant. 

We  concur:  McFarla.nd,/.,S]ukrpsteiii« 
J,,  Beatty,  Ch,  J.,  and  Thoraton*  7. 

Petition  for  rehearing  denied  March  28, 1889. 
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Edmund  H.  DUCHEMIN 
Charles  B.  KENDALL. 

L  An  agreement  by  the  eqvitable  owner 

of  1000  shares  of  oorporate  stock  of  the  par  value 
of  ^0  per  share,  which  stock  is  held  by  trustees 
under  a  trust  acrieemeDt  to  sell  600  of  such  shares 
at  $1  per  share,  and  the  execution  of  such  agree- 
ment by  his  delivering  to  tbe  buyer  the  trustees* 
receipt  for  the  stock  and  reoeivlnff  in  return  $600 
in  cash  and  the  buyer^s  receipt  for  fiOO  shares  of 
the  stock,  constitute  sufficient  consideration  for 
an  agreement  on  the  part  of  the  buyer  to  secure 
for  the  seller  a  Jxma  fide  bid  of  ^000  for  the  re- 
maining 600  shares  within  twelve  months^or  at  the 
end  of  that  time  to  take  the  stock  himself  at  that 
price. 

B.  A  sale*  fry  the  eqvitable  owner^  of  cor- 
porate  stock  held  by  trustees,  un4er  a  trust 
affreement,  transfers  the  seller^s  interest  subject 
to  tiie  execution  of  the  trust,  and  is  not  within 
the  provisions  of  Public  Statutes,  chap.  78,  I  6, 
which  render  void  every  contract  for  the  sale  of 
stock  ^unless  the  party  contmcting  to  sell  or 
transfer  the  same  is  at  the  time  of  making  the 
contractj  the  owner  or  assignee  thereof,  or  au- 
thorized by  the  owner  or  assignee  or  his  agent  to 
sell  or  transfer**  the  same. 

8.  There  is  a  saAcient  tender  on  the  part  of 
the  Iseller  in  a  contract  by  which  one  agrees  to 
procure  for  another  a  bona  fide  bid  of  a  certain 
amount  for  certain  stock  within  twelve  months 


or  at  the  end  of  that  time  to  take  the  stock  him- 
self at  an  agreed  price  at  the  seller's  option,  if  the 
seller  mails  a  notice  which  must,  by  due  course  of 
mail,  reach  the  buyer  one  year  from  the  date  of 
the  agreement,  and  which  informs  the  buyer  that 
he  is  expected  to  take  the  stock,  whioh  is  actually 
tendered  to  him  four  days  thereafter  and  pay- 
ment demanded;  especially  where  the  buyer 
makes  a  general  refusal  to  comply  with  the  agree- 
ments 

|May9,18n.) 

ON  report  from  the  Superior  Court  of  Suffolk 
County.    Judgment  for  plaintiff- 

This  was  an  action  to  recover  damages  for 
breach  of  an  alleged  contract  for  the  purchase 
of  certain  corporate  stock.  At  the  trial  in  the 
superior  court  before  Barker,  J.,  the  case  was 
withdrawn  from  the  Jury  and  submitted  to  the 
supreme  Judicial  court  upon  an  agreed  state- 
ment of  facts  and  the  court's  findings  thereon. 

From  the  agreed  statement  of  facts  it  ap- 
peared that  in  1885  plaintiff  became  the  owner 
of  1000  shares  of  Addaz  Basting  Machine  Com- 
panv's  stock  of  the  par  value  ot  $10  per  share. 
In  March,  1886,  he  transferred  his  certificate 
therefor  to  one  Baylev  and  received  from  him 
a  receipt  stating  that  tne  stock  was  held  subject 
to  plaintiff's  oraer  for  three  months.  Bayley 
surrendered  the  certificate  to  the  company  and 
took  out  one  in  his  own  name  for  tne  stock. 
In  April,  1886,  Bayley,  with  the  knowledge 
and  consent  of  plamtiff,  assigned  and  trans- 
ferred the  stock  to  Charles  B.  Kendall  and 


NOTB.— JBeeeiitorv  eontraete  for  sole  of  eorporate 

etoek. 

Executory  oontraots  for  the  sale  of  stock  may  be 
made  with  an  intent  to  actually  deliver  the  stock, 
and  at  common  ]aw,they  are  legal  and  valid.  Irwin 
V.  Wllllar,  UO  U.  8.  tfO,  606  (28  L.  ed.  £»,  S»);  Cook, 
Stock  and  Stockholdera,  860-901. 

Such  contracts,  although  entered  into  for  pure 
purpoees  of  speculation,  however  censurable,  are, 
nevertheless,  not  prohibited  by  law  (Smith  v. 
Bouvier«  70  Pa.  8S6;  Kirkpatrick  v.  BonsaU,  72  Pa. 
165;  Hatch  v.  I>ouglas,  48  Conn.  116;  Flagg  v.  Bald- 
win, 88  N.  J.  Eq.  219;  Kent  v.  Miltenberger,  18  Mo. 
App.  60Q);  even  though  the  seller  has  not  the  goods 
nor  any  other  means  of  getting  them  than  to  go 
Into  the  market  and  buy  them.  Clarke  v.  Foss,  7 
Biss.  640. 

An  •'option,"  "put,"  -call,''  '•straddle,''  or  other 
similar  stock  exchange  contract  may  be  made  with 
an  intent  to  actually  deliver  the  stock,  and,  if  so,  is 
unobjectionable  and  is  enforceable.  Blgelow  v. 
Benedict,  70  N.  Y.  SOB;  Harris  v.  Tumbrldge,  88  N.  Y. 
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96;  Story  v.  Salomon,  71 N.  Y.  400;  Ex  parte  Young,  6 
Bias.  68:  Webster  v.  Sturges,  7  Bradw.  660;  Tenney 
v.Foote,  4  Bradw.  604;  Lyon  v.  Culbertson,  88  UL 
88;  Gilbert  v.  Oaugar,  8  Bias.  214;  Maxton  v.  Gheen, 
75  Pa.  166;  Hess  v.  Ban,  96  N,  Y.  850;  Knowlton  v. 
Fitch,  68  N.  Y.  288;  White  v.  Smith,  54  N.  Y.  62S; 
Cameron  v.  Burkheim,  66  N.  Y.  4S8;  Third  Nat. 
Bank  v.  Harrison,  10  Fed.  Bep.  248. 

An  executory  contract  for  the  sale  of  goods  for 
future  delivery  is  not  infected  with  the  quality  of 
a  wager  by  reason  of  the  fact  that  at  the  date  of  a 
contract  the  vendor  had  not  the  goods;  had  not  en- 
tered into  any  arrangement  to  providie  them,  and 
had  no  expectation  of  purchasing  them,  unless  by 
a  subsequent  purchase  In  the  market.  Conner  v. 
Boberteon,  87  La.  Ann,  814. 

An  agreement  to  make  a  ••comer"  in  stock,  by 
buying  it  up  so  as  to  control  the  market  and  then 
purchasing  tor  future  deliveries,  is  illegal.  Samp- 
son V.  Shaw,  101  Mass.  145;  Baymond  ▼.  Leavltt,  4(6 
Mich.  447, 18  Cent.  L.  J.  UO;  Morris  Bun  Coal  Co.  v. 
Barclay  Coal  Co.  68  Pa.  173;  Arcot  ▼•  Plttston  ft  EL 
Coal  Co.  68  N.  Y.  566. 
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James  F.  Bliss,  who  save  Bayley  a  receipt 
therefor.  Ejendall  aod  Bliss  agreed  to  hold  the 
stock  in  tmst,  to  exert  their  best  efforts  to  effect 
sales  of  the  stock  and  pay  over  the  proceeds  to 
the  owners,  and  return  aU  shares  not  sold  at  the 
end  of  a  year  to  the  respective  owners.  Bayley 
transferred  the  receipt  to  pjlaintiff  by  indorse- 
ment; and  it  was  held  by  him  at  the  date  of  the 
agreement  in  this  case. 

On  August  9,  IdBOk  defendant  executed  and 
delivered  to  plaintiff  the  agreement  sued  on  in 
this  case,  in  consideration  of  which  was  an 
agreement  by  the  plaintiff  to  sell  the  defendant 
600  shares  of  the  stock  represented  by  the  1000 
share  receipt  at  $1  per  share,  and  the  execution 
of  said  agreement  to  sell  on  the  part  of  plaintiff 
by  delivering  to  the  defendant  said  1000  share 
receipt,  and  receiving  from  him  a  like  receipt 
for  5()0  shares  and  $m)0  in  cash. 

The  market  value  of  the  stocks  on  August  9, 
1887,  was  fl  per  share  and  did  not  change  up 
to  August  18,  the  date  of  plaintiiTs  tender. 

No  part  of  the  shares  held  by  Bliss  and 
Kendall  was  sold  by  them  during  the  continu- 
ance of  the  trust 

The  court  found  for  defendant 

The  other  material  facts  appear  in  the  opin- 
ion. 

Jfr.  Chester  M.  Peny  for  plaintiff. 

Mr.  Ambrose  Eastauui  for  defendant. 

Mortont  Oh.  /.,  delivered  the  opinion  of 
the  court: 

By  the  contract  sued  on  the  defendant  agrees 
to  secure  to  the  plaintiff  a  bonaflie  Ud  of  $5,000 
for  500  shares  of  the  Addax  Basting  Machine 
Company's  stock  within  twelve  months  from 
date;  or  in  case  of  failure  to  do  so,  to  take 
from  him  at  his  option  said  500  shares  of  stock 
for  $5,000  one  year  from  the  date  of  the  con- 
tract. It  was  dated  August  9,  1886.  At  this 
time  the  plaintiff  was  the  equitable  owner  of 
1,000  shares  of  the  stock.  This  stock  stood  in 
the  name  of  the  defendant  and  James  F.  Bliss, 
who  held  it  in  trust  for  the  plaintiff,  who  had  an 
equitable  interest  in  it  which  was  assignable; 
and  his  agreement  to  assign  and  transfer  600  of 
such  shares  to  the  defendant  and  the  execution 
of  this  agreement,  as  set  out  in  the  report,  fur- 
nished a  sufficient  consideration  for  Uie  agree- 
ment sued  on. 

The  defendant  contends  that  this  agreement 
of  the  plaintiff  is  void  under  the  six^  section 
of  chapter  78  of  the  Public  Statutes.  This  stat- 
ute provides  that  every  contract  for  the  sale  of 
stock  shall  be  void  unless  the  party  contract- 
ing to  sell  or  transfer  the  same  is  at  the  time  of 
makinfi;  the  contract,  the  owner  or  assignee 
thereof,  or  authorized  by  the  owner  or  as- 
signee or  his  agent  to  sell  or  transfer  the*same. 

if  we  construe  the  report  most  favorably  to 
the  defendant,  the  facts  api)ear  to  be  as  fol- 
lows: 

The  plaintiff  was  the  equitable  owner  of  1 ,000 
shares  of  the  stock  which  stood  in  the  name  of 
Bayley  who  was  a  naked  trustee.  Bayley  with 
the  consent  of  the  plaintiff  had,  by  an  instru- 
ment dated  February  ^,  1886,  a  copy  of  which 
is  annexed  to  the  report,  assigned  or  agreed  to 
assign  the  said  stock  to  the  ddendant  and  Bliss 
as  trustees,  with  power  to  sell  it  and  account 
to  the  owner  for  the  proceeds,  or  if  not  sold 
within  a  year  to  return  it  to  the  owner,  his  rep- 
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resentatives  or  assigns.  The  agreement  of  the 
plaintiff  operated  as  an  agreement  to  sell  500 
shares  of  the  stock  subject  to  this  power. 
When  executed  it  transferred  to  the  defendant 
aU  the  interest  which  the  plaintiff  had  in  such 
stock.  Such  must  have  been  the  understand- 
ing of  both  parties. 

Theplaintiff  had  a  right  thus  to  sell  his  inter- 
est Ue  was  the  owner  of  it  and  fully  author 
ized  to  make  the  sale  which  he  did.  The  case 
does  not  fall  within  the  letter  or  the  spirit  of 
the  statute, the  purpose  of  which  was  to  prevent 
gambling  in  stocks.  The  defendant  further 
contends  that  the  plaintiff  cannot  recover  be- 
cause he  did  not  make  a  tender  of  the  shares  at 
the  end  of  the  year.  The  defendant's  promise 
was  that  he  would  procure  a  bid  of  $5,000  for 
the  stock  within  twelve  months,  or,  in  case  of 
failure  so  to  do,  would  take  from  the  plaintiff, 
at  his  option,  the  stock  for  $5,000,  one  vear 
from  the  date  of  the  contract.  It  would  \>e  a 
too  strict  and  harsh  construction  of  the  contract 
to  hold  that  a  technical  common-law  tender  <id 
diem  was  necessary  in  order  to  save  the  rights 
of  the  plaintiff. 

€tenerally  when  a  party  is  to  deliver  a  deed 
or  other  transfer  upon  the  payment  to  him  of 
money,  it  is  enough  if  he  offers,  and  is  able,  to 
ffive  such  deed  or  transfer,  witliont  makinga 
formal  tender.  Oook  v.  Doggett,  2  Allen,  &d; 
Thomdike  v.  Locke,  98  Mass.  840;  Omrpenter  v. 
ffole(nnb,  105  Mass.  280. 

In  this  case  the  plaintiff  on  the  evening  'of 
August  8,  1887,  mailed  a  letter  at  Newbuiy- 
port  to  the  defendant  at  Boston,  notifying  him, 
in  substance,  that  the  plaintiff  expected  him  to 
take  the  stock  according  to  the  agreement  It 
is  to  be  presumed  that  this,  by  due  course  of 
mail,  reached  the  defendant  on  the  9th  of  Au- 
gust He  was  thus  notified  that  the  plaintiff 
availed  himself  of  the  option  given  him  by  the 
contract.  He  made  no  reply,  and  on  August 
18  the  plaintiff's  agent  call^  on  the  defendant, 
tendered  him  the  stock,  and  demanded  the  sum 
of  $5,000.  The  defendant  refused  to  take  the 
stock  and  pay  the  money.  The  refusal  was 
not  put  upon  the  ground  that  the  tender  was 
too  late  or  that  the  defendant  had  suffered  any 
injury  by  the  delay,  but  seems  to  have  been  a 
general  refusal  We  do  not  think  that,  in  the 
contemplation  of  the  parties,  it  was  an  essential 
element  of  the  contract  that  the  stock  should 
be  transferred  on  the  precise  day  when  the  year 
expired;  and  we  are  of  opinion  that  the  tender 
by  the  plaintiff  was  made  within  a  reasonable 
time  and  was  a  substantial  offer  on  his  part  to 
perform  the  contract  As  the  defendant  re- 
fused absolutely  to  take  the  stock  the  plaintiff 
was  not  obligea  to  keep  it  for  the  defendant 
but  had  the  nght  to  treat  the  contract  as  broken 
and  to  bring  this  action  for  such  breach. 

Judgment  for  plaintiff. 


Mary  A.  BAKNES  et  al. 
«. 

Thomas  D.  BOABDMAN  et  oL 

( Mass. ) 

1.  Where  l>y  the  first  clsmse  of  his  will  a 

Voi!m,—AMiifnment  of  debt  earriea  the  martoage 

Mcurtty. 

Asslffnment  of  a  debt  carries  the  mortgage  with 
GO 
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testator  gftTe  hit  wife  **  1117  dwelling  house  as  now 
stands,  together  with  all  the  land,  furniture,** 
eto.,and  by  the  last  clause  provided  as  follows: 
**A8  to  all  th&  rest,  residue  and  remainder  of  my 
real  estate  I  give  and  bequeath  the  same  to  my 
said  wlfto  during  her  life  only,*^  the  wife  takes  a 
fee  In  the  dwelling  house  and  the  land  connected 
therewith,  and  a  life  estate  In  the  other  real  es- 
tate mentioned  In  the  last  clause. 

t.  Where  the  only  eridenee  aceeaelble«  as 

to  the  manner  of  selling,  for  delinquent  taxes, 
certain  lots  which  should  have  been  sold  sepa- 
rately consists  of  what  may  be  gathered  from  the 
colleotor*8  notice  and  deed,  and  the  notice  Is  con- 
sistent with  a  sale  either  of  separate  parcels  or  of 
the  whole  tract  at  once.  If  the  deed  recites  but  one 
sum  received,  refers  to  the  sale  In  the  singular 
number,  treats  the  taxes  on  the  several  lots  as 
one  tax,  etc.,  It  will  be  sufficient  to  £how  that  the 
land  was  sold  as  one  tract,  notwithstanding  the 
covenant  of  the  collector  that  he  observed  the 
directions  of  the  law. 

IL  A  morinme  who  mMtdgnm  the  debt  holds 
the  legaTtltle  to  the  mortgage  entirely  for  the 
benefit  of  the  assignee,  and  retains  no  title  which 
he  can  assert  In  any  action  or  proceeding;  and 
payment  to  the  assignee  revests  all  title  In  the 
mortgagor. 

4  Where  a  mortgagee  of  laad*  by  a  single 
Instrument  duly  executed  under  seal  and  ac- 
knowledged, makes  an  absolute  assignment  of 
his  mortgage  debt  and  of  the  mortgage,  such  as- 
signment Is  sufficient  to  vest  In  the  assignee  the 
full  legal  tiUe  of  the  mortgagee  to  the  mortgaged 
premises,  although  no  words  of  Inheritance  are 
used. 

Bu  After  alapee  of  forty  j-ears*  the  author- 
ity of  an  attorney  to  make  an  entry  to  foreclose 
a  mortgage  may  be  Inferred  from  his  assumption 
to  act  for  the  holder  of  the  mortgage,  together 
with  the  facts  that  the  mortgage  was  In  his  pos- 
session, that  the  lands  were  afterwards  taxed  to 
the  person  for  whom  he  assumed  to  act,  and  that 
there  Is  a  fair  Inference  that  such  penon  after- 
wards claimed  to  be  owner. 

(May  9, 1889.) 


ON  peUtionerB*  appeal  from  t  Judgment 
of  the  Essex  Sui^inor  Ck>uit  in  favor  of 
respondents  upon  a  petition  for  partition  of 
certain  lots  of  land  in  Lawrence.  Judgment  for 
petiUonen, 

The  lands  of  which  partition  is  sought  are  a 
portion  of  the  estate  of  Benjamin  G.  Board- 
man,  Sr.,  who  died  in  Boston  in  1858,  leaving 
a  will  which  was  duly  probated.  His  widow, 
Sarah  W.  Board  man,  and  his  diildren,  Benja- 
min G.  Boardman,  Jr.,  Moses  B.  Boardman, 
Edwin  A.  Boardman  and  Charles  W.  Board- 
man  surviyed  him. 

The  heirs  of  these  children  are  the  parties  to 
this  suit,  and  the  hdrs  of  Benjamin  G.  Board- 
man,  Jr.,  are  the  only  ones  who  resist  parti- 
tion. 

The  plaintiffs  claim  that  the  will  ^ve  the 
widow  only  a  life  estate  in  these  premises,  that 
the  fee  therein  subject  to  the  life  estate  descend- 
ed to  the  testator's  children,  and  has  yested  in 
these  parties  by  inheritance. 

The  children  of  Benjamin  G.  Boardman, Jr.. 
claimed  that  the  will  yested  the  fee  in  said 
lands  in  the  widow,  and  that  she  has  conyeyed 
the  same  to  their  father,  from  whom  they  haye 
inherited  it;  and  further,  that  after  the  death 
of  the  testator  their  father  acquired  good  title 
to  said  lands  by  a  sale  and  deed  of  the  same  to 
him  for  nonpayment  of  taxes  assessed  to  the 
testator  as  the  owner  in  possession  on  the  first 
day  of  May,  1857. 

Mewn,  if.  P.  Ik  B.  B.  Jones,  for  peti- 
tioners: 

Only  a  life  estate  in  these  lands  was  deyised 
to  the  widow. 

Boardman  y.  Boardman^  4  Allen,  179;  Sher- 
rati  y.  BenUey,  2  Myl.  &  E.  149. 

A  sale  for  taz^  after  the  death  of  the  testator 
was  contrary  to  the  statute;  for  "If  property 
could  be  taken  out  of  the  hands  of  the  admin- 
istrator to  pay  taxes,  it  mi^ht  leaye  two  an- 
terior classes  of  cisims  unpaid,  contrary  to  the 
declared  purpose  of  the  statute." 
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It;  and  the  mortfpi^  oan  haye  no  validity  apart 
from  the  debt,  nor  otherwise  than  as  an  Inoldent  to 
the  debt.  Union  Mut.  L.  Ins.  Go.  v.  Slee,  10  West. 
Rep.  IfiO,  123  HL  67;  Olds  y.  Oummlngs,  81  HL  188; 
Delano  y.  Bennett,  90  HL  688;  Towner  v.  McClel- 
land, 110111.642. 

The  rule  applies  to  a  note  as  the  representative 
of  the  debt.  Conn.  Mut.  L.  Ins.  Go.  v.  Talbot, 
12  West  Bep.  289, 118  Ind.  878. 

As  a  morterage  is  a  mere  incident  of  the  debt 
which  it  is  intended  to  secure,  it  follows  that  what- 
ever is  suflSclent  to  transfer  the  title  to  the  debt 
will  also  transfer  the  interest  of  the  mortgagee  in 
the  land.  Oreen  v.  Hart,  1  Johns.  680;  Jackson  v. 
Bronson,  19  Johns.  8S6;  Wilson  v.  Troup,  2  Cow. 
231;  Cooper  v.  Newland,  17  Abb.  Pr.  842;  Wyman  v. 
Bmead,  81  How.  Pr.  1;  Langdon  v.  Buel,  9  Wend.  80; 
Jackson  y.  Blodget,  6  Cow.  202;  Pnrmelee  v.  Dann, 
28  Barb.  481;  Pattison  y.  Hull,  9  Cow.  747;  Thomas, 
Mortg.  16, 101, 102. 

The  debt  being  the  principal  obligation,  a  guar* 
anty  of  its  payment  would  generally  pass  with  an 
assignment  of  the  debt  as  a  security  collateral 
thereto,  and  a  formal  assignment  of  the  guaranty. 
If  assignable,  would  not  be  necessary  to  vest  the 
same  In  the  assignee  of  the  bond.  McLaren  v. 
WatKW,  28  Wend.  426;  Smith  v.  Starr,  4  Hun,  123. 

A  mortgage  Is  a  lien,  and  it  is  a  mere  shadow  of 
fhe  debt  which  It  was  made  to  secure.  A  transfer  of 
the  debt  carries  with  it  the  mortgage,  but  a  trans- 
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fer  of  the  mortgage  without  the  debt  is  a  nullity. 
Merritt  v.  Bartholiok,  86  N.  Y.  44;  Kellogg  v.  Smith, 
26N.Y.18. 

Before  foreclosure  it  Is  impossible  to  separate  the 
debt  from  the  pledge,  so  that  the  latter  shall  reside 
in  one  person,  while  the  debt  shall  reside  in 
another.  Jackson  v.  Willard,  4  Johns.  41;  Aymar  y. 
Bill,  6  Johns.  Gh.  670. 

The  security  cannot  be  separated  from  the  debt 
and  exist  independently  of  it;  and  It  Is  a  legal 
maxim  that  the  incident  shall  pass  by  the  grant  of 
the  principal,  but  not  the  principal  by  the  grant  of 
the  incident.  Jackson  v.  Willard,  4  Johns.  41; 
Aymar  v.  Bill,  6  Johns.  Gh.  670;  Cooper  v.  Newland« 
17  Abb.  Pr.  842;  Merritt  y.  Bartholick,  l^  N.  Y.  44» 
47  Barb.  268. 

A  mortgage  is  not  considered  a  conveyance  of 
land  within  the  Statute  of  Frauds,  and  it  may  be 
assigned  by  parol  Allerton  v.  Lang,  10  Busw.  88St 
BodeU  V.  Carll,  88  N.  Y.  6^;  Weeterlo  y.  DeWitt,  88 
N.  Y.  840;  Mack  v.  Mack,  8  Hun,  888,  6  Thomp.'&  a 
528. 

The  assignment  of  a  mortgage  given  without  a 
bond  or  other  extrlnsio  evidence  of  debt,  and  con- 
taining no  express  covenant  to  pay,  transfers  to^ 
the  assignee  only  mortgagee's  remedy  against  the 
land.  Hone  v.  Fisher,  2  Barb.  Gh.  800;  Severance 
V.  Oriirth,  8  Lans.  88;  Caryl  v.  WiUlams,  7  Lans.  418; 
Coleman  v.  Van  Bensselaer,  44  How.  Pr.  868. 
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Wil9(m  ▼.  Sparer,  9  Met.  804. 

Each  lot  wafl  subject  only  to  a  Uen  for  the 
taxes  assessed  on  it,  and  could  lawfully  have 
beeu  sold  only  for  nonpayment  of  such  taxes. 
By  selling  all  said  lots  together  for  an  integral 
sum  to  tne  highest  bidder  the  collector  sold 
each  for  nonpayment  of  taxes  assessed  on  alL 
Such  a  sale  was  unauthorized  and  void. 

Stat  1785,  chap.  70;  Bey.  Stat.  chap.  8; 
Eayden  y.  FotUr,  18  Pick.  402;  Boston  Water 
FUfwer  Oo.  v.  Boston,  9  Met.  199-204;  Jmninff$ 
y.  CoUim,  99  Mass.  29. 

If  it  should  be  suggested  that  each  lot  was 
separately  sold  for  the  taxes  assessed  on  it,  and 
that  for  the  sake  of  conyenience  a  deed  of  all 
stating  the  aggregate  of  the  sales  was  given, 
then  the  deed  is  void  for  failing  to  state  the 
amount  for  nhich  each  separate  lot  was  sold. 

Rev.  Stat  chap.  8,  §81;  Harrington y.  Wor- 
cester^ 6  Alien,  576;  Knowlton  y.  Moore,  186 
Mass.  82. 

The  law  presumes  the  entir  by  Newhall  to 
be  lawful,  in  the  absence  of  e^denoe  to  the 
oontraiy. 

Hawkes  y.  Brigham,  16  Gray,  561-564. 

Where  a  sealed  instrument  purports  to  be 
executed  by  an  attorney  the  law,  in  the  absence 
of  evidence  to  the  contraiy,  presumes  that  the 
signature  was  authorized. 

Hatch  V.  Smith,  5  Mass.  42-58;  Stoekbridgey. 
West  Stockbrtdge,  14  Mass.  257-261. 

Messrs,  Clubrles  U.  Bell  and  Albert  D. 
Bosson*  for  respondents: 

There  being  no  words  of  inheritance,  the 
deed  of  assignment  from  Gass  vested  in  Board- 
man  only  an  estate  for  life,  not  transmissible  to 
his  devisees. 

Adams  v.  Parker,  12  Gray,  58. 

There  was  no  foreclosure:  (a)  because  no 
authority  to  the  agent  who  entered  for  Board- 
man  is  shown;  (none  can  be  presumed,  because 
it  does  not  appear  that  possession  has  followed 
the  foreclosure);  (b)  because  the  affidavit  does 
not  set  out  the  facts  necessary  to  a  foreclosure. 

Rev.  Stat  chap.  107,  g  2;  Pub.  Slat  chap. 
181,  8  8. 

That  the  several  lots  were  included  in  one 
tax  deed  is  no  objection  to  its  validity. 

Pefepscut  Proprietors  v.  Ransom,\i  Mass.  146. 

It  is  no  answer  to  the  tax  deed  to  claim  that 
the  younger  Boardman  was  a  cotenant  with 
the  persons  under  whom  the  petitioners  derive 
their  supposed  title. 

The  rule  as  laid  down  in  Black  on  Tax  Titles, 
g  187,  is  undoubtedly  the  correct  one.  Any 
person  may  purchase  who  is  not  under  a  legal 
duty  to  pay  the  taxes. 

Williams  v.  Townsend,  81  N.  Y.  411;  Water- 
son  v.  Devoe,  18  Kan.  228;  Beitison  v.  Budd,  17 
Ark.  546;  Ferguson  v.  EUer,  21  Ark.  160;  Mor- 
rison v.  Commerce  Bank,  81  Ind.  885;  Weiehset- 
bourn  v.  Ctirlett,  20  Kan.  709. 

C  Allen,  J.  .delivered  the  opinion  of  the  court: 
1.  The  respondents  contend  that  the  testator 
left  all  of  his  land  to  his  widow  absolutely; 
and  if  this  is  so  the  title  of  the  petitioDcrs  to 
the  lands  of  which  partition  is  sought  wholly 
fails.  But  such  is  not  the  true  construction  of 
the  will.  The  two  clauses  most  materinl  to  be 
considered  are  the  following,  one  of  which  is 
near  the  beginning,  and  the  other  near  the  end, 
of  his  will:  "Firstly,  I  give  to  my  wife,  Sarah, 
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my  dwelling  house  as  now  stands,  together 
with  all  the  land,  furniture,  silver  plate,  spoons, 
notes,  mortgages,  with  the  notes  to  the  same, 
my  books,  papers,  etc.,  chattels,  at  the  time  of 
my  decease."  "Lastly,  as  to  all  the  rest,  resi- 
due and  remainder  of  my  personal  and  real 
estate,  goods  and  chattels,  of  what  kind  and 
nature,  soever,  I  give  and  bequeatJi  the  same 
to  my  said  wife,  Sarah,  during  her  life  only." 
And  appended  to  the  will  are  the  words,  with 
reference  to  the  latter  clause,  "during  her  life 
only— my  will  and  desire. "  The  testator  owned 
the  dwelling  house  and  other  real  estate. 

The  words,  "together  with  all  the  land,"  in 
the  first  clause,  obviously  mean  all  itke  land 
connected  with  or  belonging  to  the  dwelling 
house.  The  two  clauses  stand  perfectly  weu 
together.  The  first  gives  to  her  in  fee  the 
dwelling  house  and  the  land  connected  Uiere- 
with.  The  latter  clause  gives  the  other  real 
estate  to  her  for  life,  and  teaves  the  remainder 
undisposed  of. 

It  follows  that  the  petitioners  are  not  cut  off 
from  maintaining  their  petition  by  anyUiing 
contained  in  the  will. 

2.  As  to  three  lots  of  land  described  in  the 
petition,  the  same  being  a  portion  of  a  larger 
lot  known  as  No.  10  Howard  Street,  the  re* 
spondents  admit  that  they  were  owned  by  the 
testator  at  his  decease,  and  that  the  petitioners 
are  entitled  to  partition  thereof,  unless  their  title 
was  devested  by  a  sale  for  taxes,  to  Benjamin 
G.  Boaidman,  Jr.,  the  father  of  the  respond- 
ents. The  taxes  were  assessed  in  1857,  and  the 
sale  was  made  in  1859.  The  assessments  were 
made  upon  each  of  the  three  lots  separately, 
but  the  petitioners  contend  that  the  sale  was  of 
the  three  lots  together,  for  one  integral  sum. 
The  respondents  do  not  deny  that  the  tax  title 
was  void,  if  the  sale  was  made  in  that  manner 
(JSayden  v.  Foster,  18  Pick.  492),  but  contend 
that  it  does  not  appear  that  the  sale  was  so  made. 

Owing  to  the  lapse  of  time  and  other  causes 
it  was  found  impossible  to  produce  other  evi- 
dence than  what  may  be  gathered  from  the 
collector's  notice  or  advertisement,  and  his 
deed.  Upon  examination  of  these,  it  appears  to 
us  that  the  three  lots  were  sold  together  for  one 
integral  sum.  The  notice  shows  nothing  either 
way,  being  consistent  with  either  mode  of  sale. 
The  deed  recites  but  one  sum  as  the  consider- 
ation money  pudd,  "for  the  discharge  of  said 
taxes  and  intervening  charges."  It  also  sa^s: 
"No  person  appearing  to  take  a  less  quantity 
of  said  lots  for  said  taxes  and  charges,"  as  if 
the  lots,  taxes,  charges,  all  went  together.  It 
adds:  "an  advertisement  for  the  sale  of  which 
for  the  nonpayment  of  said  tax  and  incidental 
charges  I  caused  to  be  published,"  etc.,  as  if 
the  taxes  on  the  several  lots  were  all  treated  as 
one  tax.  "The  sale"  is  also  referred  to  three 
times  in  the  singular  number.  We  find  nothing 
whatever  to  show  that  the  lots  were  sold  sep- 
arately, unless  it  be  the  recital  of  the  several 
assessments,  and  the  covenant  of  the  collector 
that  he  observed  the  directions  of  the  law;  but 
these  are  insufiicient  to  outweigh  the  indica- 
tions found  elsewhere  in  the  deed.  We  are 
therefore  of  opinion  that  the  tax  sale  was  void, 
and  that  the  petitioners  are  entitled  to  partition 
of  the  three  lots  therein  embraced;  and  this 
renders  it  unnecessary  to  consider  the  question 
which  has  been  argued,  whether  the  respond- 
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ents  can  avail  themselvefl  of  a  title  so  obtaiDed 
by  Benjamin  Q.  Boaidman,  Jr.,  who  was  a 
tenant  in  common  with  Charles  W.  Boardinan, 
under  whom  the  petitioners  claim. 

8.  In  reference  to  certain  other  lota,  whereof 
partition  is  sought,  namely,  the  two  lots  on 
North  Oak  Street,  as  it  was  formerly  called,  the 
respondents  contend  that  the  title  thereto  of 
Benjamin  G.  Boardman,  8r.,  failed,  so  that 
none  of  the  parties  to  the  present  proceedings 
appear  to  have  any  title;  and  that,  therefore, 
the  petitioners  cannot  maintain  the  petition 
for  partition  of  the  same. 

The  title  of  Boardman,  Sr.,  was  derived  as 
follows:  A  former  owner  made  a  mortgage 
of  the  premises  to  Joseph  Gass,  who,  on  Feb- 
ruary 26,  1848,  by  an  instrument  under  seal 
and  subsequently  acknowleilged  and  recorded, 
assigned  to  said  Boardman  "all  the  right,  title 
and  interest  which  I  have  to  the  land  described 
in  within  deed  of  mortgage,  and  also  all 
my  right  and  title  to  the  debt  described 
therein."  From  the  words  used  it  would  seem 
that  this  assignment  was  written  upon  the 
mortgage.  The  records  in  the  registry  of 
deeds  contain  a  certificate  that  Charles  T. 
Kewell.  attorney  for  Benjamin  G.  Boardman, 
the  assignee  of  the  mortgage,  made  an  entry 
to  foreclose  the  same  on  tlie  18th  of  October, 
1848. 

The  respondents  object  that  the  assignment 
of  the  mortgage  conveyed  to  Boardman  only  a 
life  estate  in  the  mortgage,  and  in  the  premises 
therein  described;  that  the  certificate  did  not 
state  facts  necessary  to  a  foreclosure,  and  that 
no  nuthoiity  in  Newell  was  shown,  and  none 
could  be  presumed,  because  it  ^did  not  appear 
that  possession  had  followed  foreclosure.  But 
none  of  these  objections  can  avail. 

The  general  rule  is  familiar  that  an  assign- 
ment or  transfer  of  a  mortgage  debt  carries 
with  it  an  equitable  right  to  an  assignment  of 
the  mortgage.  Sturtevant  v,  Jaques,  14  Allen, 
628;  Morris  v.  Bacon,  128  Mass.  68;  Batewille 
Institute  v.  Kaufman,  86  U.  S.  18  Wall. 
151  [21  L.  ed.  7751;  Carpenter  v.  Longan,  83 
U.  S.  16  Wall.  271  [21  L.  ed.  818]. 

In  some  jurisdictionB  it  is  held  that  the 
mere  transfer  of  the  debt  without  any  assign- 
ment or  even  mention  of  the  mortgage  carries 
the  mortgage  with  it,  so  as  to  enable  the  as- 
signee to  assert  his  title  in  an  action  at  taw. 
2  Washb.  Real  Prop.  8d  ed.  114, 118,  and  cases 
there  cited. 

This  doctrine  has  not  prevailed  in  Massa- 
chusetts; and  the  tendency  of  the  decisions 
here  has  been  that  in  such  a  case  the  mortgagee 
would  hold  the  legal  title  in  trust  for  the  pur- 
chaser of  the  debt,  and  that  the  tatter  mi^ht 
obtain  a  conveyance  by  a  bill  in  equity. 
Wolcott  V.  Winchester,  15  Gray,  464;  Young  v. 
Miller,  6  Gray,  162. 

But  a  payment  of  the  debt  at  or  before  its  ma- 
turity devests  the  mortgagee  of  his  legal  estate, 
and  the  mortgagor  is  tnen  in  of  his  old  estate, 
without  any  release  and  without  any  process  for 
redemption.    Holman  v.  Bailey,  3  Met.  55. 

And  under  our  system  of  foreclosing  mort- 
gages, a  payment  of  the  debt  after  ita  ma- 
tur1t3r  has  nearly  or  quite  the  same  effect. 
Nothing  being  thereafter  due  to  the  mortgagee, 
he  could  obtain  no  conditional  judgment  in  an 
action  to  foreclose,  and  therefore  cannot  main- 
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tain  a  writ  of  entry  to  foreclosure,  or  enter  for 
breach  of  condition. 

Accordingly,  upon  such  payment  the  mort- 
gagor can  assert  his  title  at  law  against  a 
tenant  of  the  mortgagee,  and  need  not  resort 
to  equity.    Bakery,  Gavitt,  128  Mass.  98. 

No  case  has  been  cited,  and  we  have  found 
none,  where  the  effect  of  an  assignment  like 
that  of  Gass  to  Boardman  has  been  considered. 
But  it  is  plain  that  after  making  it  Qasa  re- 
tained no  title  which  he  could  assert  in  any 
form  of  proceeding.  The  whole  beneficial 
interest  was  in  Boardman.  The  interest  that 
could  be  considered  as  remaining  in  Gass  was 
a  bare,  technical  title  in  the  reversion  after 
Board  man's  death;  and  thus  it  would  have 
been  his  duty  at  any  time,  upon  request,  to 
convey  to  Boardman  without  any  further  pay- 
ment, or  any  terms  or  conditions  whatsoever. 

There  can  be  no  doubt  that  the  assignment 
was  intended  to  convey  the  whole  title  of 
Gass.  Under  it  Boardman  had  a  right  to  de- 
mand and  receive  payment  in  fmi  of  the 
mortgage  debt  for  his  sole  use.  By  the  bare 
act  of  payment  of  the  mortgage  debt  to  Board- 
man  the  mortgagor  would  have  regained  title 
as  already  shown,  and  the  title  of  both  Gass 
and  Boardman  within  three  vears  after  an  en- 
try by  him  to  foreclose  the  right  of  the  mort- 
gagor to  redeem  the  premises  would  be  cut  off. 

The  assignment  was  under  seal  and  was 
duly  executed  and  acknowledged.  It  includ- 
ed an  absolute  title  to  the  mortgage  debt,  and 
we  see  no  sufficient  reason  for  holding  that  it 
did  not  also  carry  the  whole  tide  of  Gass  to  the 
mortgaged  premises,  although  it  did  not  in 
terms  run  to  Boardman's  heirs.  It  is  more  in 
consonance  with  the  true  relations  of  the  par- 
ties, and  with  substantial  justice,  to  hold  that 
where  a  mortgagee  of  land,  by  a  single  instru- 
ment, duly  executed  under  seal  and  acknowl- 
edged, makes  an  absolute  assignment  of  his 
mortgage  debt  and  of  the  mortgage,  such  as- 
signment is  sufficient  to  vest  in  the  assignee 
the  full  legal  title  of  the  mortgagee  to  the 
mortgaged  premises,  although  no  words  of  in- 
heritance are  used. 

No  particulars  have  been  specified  In  respect 
to  which  the  certificate  of  entry  by  Newell 
was  insufficient,  except  that  it  did  not  show  his 
authority  to  act  for  Boardman.  Such  author- 
ity, after  this  lapse  of  time,  may  be  inferred 
from  slight  circumstances.  Newell  assumed 
to  act  for  Boardman  in  making  the  entry;  he 
had  the  mortgage  in  his  possession,  as  is  shown 
by  the  certificate  upon  it  of  his  entry.  Taxes 
upon  the  lots  were  assessed  to  Boiurdman  in 
1867;  and  it  was  admitted  as  a  fact  that  Board- 
mon  owned  the  lots  in  fee  at  the  time  of  his 
death,  unless  the  respondents'  objections  to 
the  assignment  and  certificate  are  valid.  It 
is  no  more  than  a  fair  inference  that  he  claimed 
to  be  the  owner. 

Moreover,  the  respondents  themselves  claim 
title  to  these  lots,  as  well  as  to  those  on 
Howard  Street,  as  their  father  did  before  them, 
under  the  sale  for  the  tax  thereon  assessed  to 
Board  man.  The  facts  and  circumstances  sofil- 
ciently  show  Newell's  authority  in  making  the 
the  entry  to  foreclosure. 

The  result  is  that  the  pel  itf oners  are  entitled 
to  partition  of  all  the  lota  embraced  in  their 
petition.    So  ordered. 
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Andrew  T.  HUYOK,  Admr.,  etc.,  Be^t, 

V. 

Thomas  M.  ANDREWS,  Appt 

LA  eoveauatt  amlnst  Inenmbraiiees  is 

broken  at  the  iosrant  the  oonveyance  Is  made 
by  an  outBtandin^  eaBemeot  of  any  kind. 

t.  An  eaaement  is  an  interest  in  landyOreat- 

ed  by  grant  or  agreement,  express  or  Implied, 
whioh  confers  a  right  upon  the  owner  thereof  to 
some  profit,  benefit,  dominion  or  lawful  use  out 
of  or  oyer  the  estate  of  another. 

8.  An  inenmbiraaoef  within  the  terms  of  a  oov- 
enant  against  Incumbrances,  includes  **  every 
right  to  or  interest  in  the  land,  to  the  diminution 
of  the  value  of  the  land,  but  consistent  with  the 
passage  of  the  fee  by  the  convejranoe.** 

4  A  ftill  covenant  deed  protects  the  grantee 
against  an  easement  which  is  open,  visible  and 
well  known  at  the  time  of  the  convesranoe  except 
In  the  case  of  a  highway. 

BwOn  the  question  of  damages  Ibr 
breach  of  covenant  by  reason  of  an  out- 
standing easement  consisting  of  a  dam  and  water 
privilege,  and  an  Issue  also  for  the  reformation  of 
the  deed  to  make  it,  subject  to  such  easement,  evi- 
dence of  the  value  of  the  property  with  which  such 
easement  1b  connected.  Including  the  easement, 
is  not  admlaslble  to  show  the  value  of  the  ease- 
ment. 

(March  12, 1889.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 


Third  Department,  afSrming  a  ludgment  of 
the  Albany  Circuit  in  favor  of  plaintiff  in  an 
action  to  recover  damages  for  an  alleged  breach 
of  a  covenant  of  warranty  in  a  deed.    Af- 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  Nathaniel  C.  Moak,  with  Mr,  An- 
drew Vandersee*  for  appellant: 

In  Woodruff  v.  Woodruff,  52  N.  Y.  58,  the 
court  held:  "Facts  of  public  notoriety  relating 
to  the  subject  of  a  contract  must  be  presumyed 
to  have  been  known  to  the  parties  at  the  time 
of  the  making  of  the  contract." 

See  also  R^nolds  v.  Gommeree  F,  Ins,  Co, 
47  N.  T.  597;  GaOagher  v.  Boden  (Pa.)  1  Cent. 
Bep.  876,  4  East  Rep.  144;  Memmert  v.  Mo- 
Keen,  3  Cent  Bep.  888,  112  Pa.  315. 

Incumbrances  are  of  two  kinds,  viz.:  (1) 
such  as  affect  the  title;  and  (2)  those  which 
affect  only  the  physical  condition  of  the  prop- 
erty. Where  incumbrances  of  the  former  class 
exist,  the  covenant  is  broken  the  instant  it  is 
made,and  it  is  of  no  importance  that  the  grant- 
or had  notice  of  them  when  he  took  his  title. 

Cathcart  v.  Bowman,  5  Pa.  817;  Funk  v. 
Voneida,  11  Serg.  &  R  109. 

Where,  however,  there  is  a  servitude  im- 
posed upon  the  land  which  is  visible  to  the  ejre, 
and  which  affects  not  the  title,  but  the  physic- 
al condition,  of  the  property,  a  different  rule 
prevails. 

Patierson  v.  Arihurs,  9  Watts,  152;  WiUon 
y.  Ooehran,  48  Pa.  107;  KuU  v.  HeOune,  22 


Vote,— Covenant  ogaintA  ineumbrancea. 

The  covenant  against  inoumbranoes  is  Intended 
to  protect  the  grantee  against  rights  or  interests 
in  third  persons,  which,  whUe  consistent  with  the 
fee  being  in  the  grantor,  yet  diminish  the  value  of 
the  estate.  Gary  v.  Daniels,  8  Met  482;  Prescott  v. 
Trueman, i MasQ.  888,  8  Am.  Deo.  ISffi;  Chapman  v. 
Kimball,  7  Neb.  809;  2 Devlin,  Deeds,  p. 806. 

It  stands  upon  a  different  footing  and  is  governed 
by  different  principles  from  a  covenant  of  indemni- 
ty. Meyers  v.  Brodbeok,  1  Oent.  Bep.  407,  HO  Fa. 
196. 

Courts  will  always  incline  to  interpret  the  lan- 
guage of  a  deed  as  a  covenant  rather  than  as  a  con- 
dition. CtaUlaher  v.  Herbert,  4  West.  Bep.  168, 117 
I1L180. 

The  recital  of  an  agreement  in  a  deed  only  oper- 
ates as  a  covenant  when  it  is  apparent  from  the 
whole  scope  of  the  instrument  that  it  was  intended 
to  operate  so.  Douglass  v.  HenneBBy,8  New  Bng. 
Bep.6M,16B.L27e. 

Where  the  grantors  covenant  generally  against 
incumbrances  made  by  them,  it  may  be  construed 
as  extending  to  several,  as  well  as  Joint,  incum- 
brances. Duvall  V.  Craig,  16  U.  8. 2  Wheat  45  (4  L. 
ed.180). 

A  general  covenant  against  incumbrances  will 
be  qualified  by  special  covenant  to  pay  the  taxes,  in 
a  deed  of  trust  of  the  same  land,  executed  and  de- 
livered by  the  grantee  upon  the  same  day.  Geer  v. 
Bedman,  10  West.  Bep.  968, 98  Mo.  876. 

A  deed  containing  the  words  '*  convey  and  war- 
rant,^ with  a  clause*^ forever  warranting  against 
taxes  ^  and  the  grantor^s  own  acts,  limits  the  cove- 
nant against  incumbrances  to  taxes,  and  also  lim- 
its the  covenant  of  quiet  enjoyment,  but  leaves 
other  covenants  In  full  force.  Jackson  v.  Qreeo, 
U  West.  Bep.  880,  UIB  Ind.  841. 

8UR.A. 


What  deemed  an  Ineumbrane^, 

Incumbrances  are  of  two  kinds:  such  as  affect 
the  {title,  and  such  as  affect  only  the  physical  con- 
dition of  the  property.  Memmert  v.  MoKeen,  8 
Cent.  Bep.  884, 112  Pa.  816. 

An  annual  tax  assessment  in  the  City  of  New 
York  is  not,  until  its  confirmation  according  to 
law,  an  incuubrance  within  a  covenant  against 
taxes  and  incumbrances.  Lathers  v.  Keogh,  13 
Cent.  Bep.  686, 109  N.  Y,  588. 

A  right  of  dower  is  an  incumbrance,  and  it  is  im- 
material whether  it  is  Inchoate  or  consummate  by 
the  death  of  the  husband.  Walker  v.  Deaver,  79 
Mo.  664;  Shearer  v.  Banger,  28  Pick.  447;  Jeter  v. 
Glenn,  9  Bich.  L.  876 ;  Bigelow  v.  Hubbard,  97  Mass. 
195 ;  Buss  V.  Perry,  49  N.  H.  549 ;  Fuller  v.  Wright, 
18  Pick.  405.  See  Donnell  v.  Thompson,  10  Maine, 
170;  Porter  v.  Noyes,  2  Maine,  20, 11  Am.  Deo.  80; 
Smith  V.  OanneU,  88  Maine,  126;  Hatcher  v.  An- 
drews, 5  Bush,  661:  Blanchard  v.  Blanchard,  48 
Maine,  177;  Bunnells  v.  Webber,  60  Maine,  488; 
Henderson  v.  Henderson,  18  Mo.  162 ;  McAlpin  v. 
Woodruff,  11  Ohio  St  120 ;  Carter  v.  Denman,  23)7. 
J.  L.  278 ;  Powell  v.  Monson  ft  B.  Mfg.  Co.  8  Mason, 
866 ;  Ward  v.  Ashbrook,  78  Mo.  615. 

The  land  with  the  stream  and  use  of  it  as  a  water 
right  constitute  an  entire  estate,  of  which  the  dam 
and  its  use  are  parcel;  and  neither,  it  is  held,  can  be 
considered  an  incumbrance  within  the  meaning  of 
the  covenant.  Harwood  v.  Benton,  82  Vt.  724.  See 
Dunklee  v.  Wilton  B.  Co.  24  N.  H.  489;  Oould  v. 
Boston  Dnck  Co.  18  Gray,  442 ;  Morgan  v.  Smith,  11 
111.  194;  Pitch  v.  Seymour,  9  Met  462;  2  Devlin, 
Deeds,  p.  212. 

The  right  to  the  use  of  the  water  below  the  grant- 
ed premises,  as  modified  by  the  appropriation  pre- 
viously made  for  the  lower  mill,  was  not  in  legal 
contemplation,  an  incumbrance,  but  rather  in  the 
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Wis.  «28;  Smith  ▼.  JBugfia,  60  Wis.  021; 
^me9  v.  Eity,  88  Hun,  147;  Whitbeck  v.  Cook, 
15  Johns.  488;  Jackson  y.  Uathaway,  16  Johns. 
447;  Haldane  y.  Bweet,  55  Mich.  200. 
J/r.  Eui^ene  Burllnnme*  for  respondent: 
''Physical  conditions,  amounting  to  an  in- 
cumbrance upon  real  estate  or  knowledge  on 
the  part  of  tne  purchaser  of  their  existence, 
will  not  defeat  a  right  of  action  on  coyenants 
against  them  in  a  deed  conyeying  the  property. 
Kellogg  y.  IngertoU,  2  Mass.  101;  Rawle, 
Coyenants,  5th  ed.  §  82;  2  Greenl.  Ey.  §  242; 
Seriver  y.  Smith,  1  Cent.  Rep.  768,  100  N.  Y. 
471;  Shattuek  y.  Lamb,  66  N.  Y.  500;  Mohr  y. 
ParmeUe,  11  Jones  &  S.  320;  Gila  y.  Dugro, 
1  Duer,  881;  Jerald  y.  Elly,  51  Iowa,  821; 
Beach  y.  Miller,  61  HI.  206;  Barlovo  y.  McKin- 
ley,  24  Iowa,  70;  Kottendad&r  y.  Pierce,  87 
Iowa.  645;  Gerald  y.  EUey,  45  Iowa,  822;  BuU 
y.  am,  78  Ky.  852;  Burk  y.  EiU,  48  Ind. 
62;  Keliogg  y.  J/a/tn,  50  Mo.  496,  62  Mo. 
429;  Preseott  y.  Trueman,  4  Mass.  627;  Hubbard 
y.  Norton,  10  Conn.  422;  Eaynei  y.  Toung,  36 
Maine,  561;  Zam4  v.  Danforth,  59  Maine,  824; 
Prichard  y.  Atkinson,  8  N.  H.  885;  Htrrick  y. 
ifooTtf.  19  Mame,  818;  ^/^  y.  ^a^,  27  Yt- 
789;  «in>^  y.  Whitney,  3  Gray,  516;  £for&Mfl  y. 
Thomas,  15  Pick.  66;  Ginn  y.  Hancock,  81 
Maine,  42;  Morgan  Y.Smith,  11  111.  194;  ift^M- 
^W  y.  TFonwr,  5  Conn.  497:  Clark  y.  Conroe, 
88  Yt.  469;  jGUtfy  y.  Ohaee,  1  New  Eng.  Rep. 


578,  140  Mass.  471;  2  Deylin,  Deeds,  §  910; 
2  Dart,  Yend.  &  P.  p.  886. 


^.,  deliyered  the  opinion  of  the  court : 
In  Mardi,  1880,  the  defendant  conyeyed  to 
Maria  W.  Huyck,  plaintiff's  intestate,  by  what 
is  commonly  known  as  a  full  coyenant  deed, 
certain  land  situate  in  the  Town  of  Coeymaus, 
in  the  County  of  Albany,  which,  as  described 
in  the  deed,  contained  the  whole  of  Hawncjr- 
croiz  Creek  within  its  boundaries.  Prior 
thereto  Amos  Briggs  had  receiyed  a  deed  of 
adjoining  land  on  the  east  side  of  the  creek 
which  ccmyeyed  to  him  with  the  land  an  ease- 
ment as  follows:  "The  right  to  the  use  of  the 
whole  of  the  water  of  the  said  Hawneycroix 
Kill  or  Creek ;  also  the  right  to  erect  and 
maintain  a  dam  across  said  croek,  and  to  con- 
nect same  to  the  opposite  bank  thereof,  at  such 
place  as  the  dam  now  is,  and  to  extend  the 
same  by  an  embankment  or  otherwise,  from 
the  bank  at  the  water's  edge,  to  the  high  bank 
or  hill  west  thereof,  and  the  right,  also,  from 
time  to  time,  to  go  on  to  and  upon  the  land  on 
the  opposite  side  of  said  creek,  for  the  purpose 
of  erecting  and  maintaining  said  dam  or  dams, 
and  of  using  thereof  the  land  for  that  pur- 
pose." 

Upon  the  land  thus  conyeyed  to  Briggs  there 
was  a  paper  mill,  and  there  had  been  erected  a 
dam  across  the  creek    to  the    westerly  side 


nature  of  parcel  of  such  lower  estate.  Gary  y.  Dan- 
iels,  8  Met.  486 ;  Presoott  y.  WUllaois,  6  Met.  482. 

Where  a  mUlpond  caused  by  a  dam  on  adjoining 
property  had  flooded  a  tract  of  land  for  a  sufflcieDt 

length  of  time  to  create  a  prescriptive  right,  it  was 
held  that  this  right  of  flooding  was  not  an  incum- 
brance.   Kuts  y.  McCune,  2S  Wis.  828. 

EaaemmU  an  ineumbranee* 

An  easement  ooostitates  an  incumbrance  on  land 
and  interferes  with  the  absolute  dominion,  exclu- 
sive use,  and  uninterrupted  enjoyment  of  It.  Pil- 
Cher  y.  Atchison,  T.  ft  8.  F.  R.  Co.  88  Kan.  618. : 

The  easement,  followed  by  possession  and  con- 
tinued occupancy  and  use,  constitutes  an  incum- 
brance on  the  kmd ;  and  In  a  suit  for  the  purchase 
money  a  breach  of  the  covenant  against  incum- 
brances should  be  alleged  in  the  counterclaim ;  but 
It  cannot  be  ayerred  that  no  title  whatever  passed 
to  that  part  included  in  the  right  of  way.  Doug- 
lass y.  Thomas,  1  West.  Bep.  171,  lOBInd.  187. 

The  right  of  way  of  a  railroad  across  land  con- 
veyed is  Buoh  an  Incumbrance  as  Is  a  breach  of 
covenants  against  incumbrances.  PUcher  y.  Atchi- 
son, T.  &  &  F.  R.  Go.  88  Kan.  617. 

Existence  of  a  stroet  legally  laid  out,  but  not 
opened  for  use,  across  a  lot,  is  an  incumbrance 
suflloient  to  excuse  purchaser  from  performing  on 
his  part.  If  it  was  not  disclosed  to  him  when  the 
bargain  was  made,  he  is  entitled  to  a  decree  reliev- 
ing him  from  purchase,  and  ordering  vendor  to  re- 
fund any  portion  of  the  purchase  money  he  has 
received.  People*s  fiav.  Bank  v.  Alexander  (Pa.)  8 
Gent.  Bep.  888. 

A  right  to  out  and  maintain  a  drain  is  deemed  an 
incumbrance  (Smith  y.  Sprague,  40  V t.  48 ;  2  Dev- 
lin, Deeds,  p.  900);  a  right  to  maintain  an  artiflcial 
watercourse  (Presoott  v.  White,  21  Pick.  841, 88  Am. 
Dec.  806) ;  a  right  to  dam  up  the  water  of  a  stream 
passing  through  the  land  (Morgan  v.  Smitb,  11  DL 
190;  Olnn  y.  Hancock,  81  Maine,  42.  See  Isele  v. 
Arlington  Five  Gents  Sav.  Bank,  185  Mass.  148; 
Gawtry  y.  Leland,  81  N.  J.  Eq.  885);  also  a  right  to 
out  timber  on  the  land  conveyed.  Spurr  v.  Andrew, 
J  Allen.  420 ;  Oathcart  v.  Dowinan.  5  Pa.  810. 
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Meature  of  damoQe  where  easement  eaetste. 

The  decrease  in  the  market  value  of  the  land  may 
usually  be  taken  as  a  proper  criterion  by  which  to 
measure  the  damasres  caused  by  the  existence  of  an 
easement.  Williamson  v.  Hall,  82  Mo.  405;  Giles  y. 
Dugro,  1  Duer,  881 ;  Kellogg  v.  Malln,  (B  Mo.  428. 
See  Burbank  v.  Pillsbury,  48  N.  H.  475 ;  Dronson  v. 
Goffln,  106  Mass.  175 ;  Wetherbee  v.  Bennett,  2  Alien, 
428 ;  2  Devlin,  Deeds,  p.  224. 

If  the  incumbrance  consists  of  a  right  of  way 
over  the  land  for  the  purpose  of  obtaining  water 
from  a  spring  thereon,  damages  should  be  awarded 
upon  the  assumption  that  just  compensation  should 
be  made  for  the  injury  resulting  from  the  con- 
tinued existence  o(  the  easement.  Harlow  v.  Thom- 
as, 15  Pick.  86. 

Breach  of  covenant  by  eristenee  of  4nettm2>ftif)ee. 

If  an  incumbrance  exists,  the  covenant  is  broken 
as  soon  as  it  is  made  (Large  v.  MoOain  (Fa.)  5 
Cent.  Bep.  761;  Oathcart  v.  Bowman,  6  Pa.  817; 
Blondeau  y.  Sheridan,  81  Mo.  645;  Wyatt  v.  Dunn, 
6  West.  Bep.  863, 08  Mo.  460 ;  Clark  y.  Swift,  8  Met. 
802 ;  Cole  v.  Kimball,  52  Yt.  680 ;  Boyd  y.  Behnont. 
68  How.  Pr.  618 ;  MoGrady  v.  Brisbane,  1  Nott  ft 
McC.  104 ;  Gadmus  v.  FSgan,  4  Gent  Bep.  800, 47  N.  J. 
L.  540:  Martin  y.  Baker,  5  Blackf .  282),  as  where  a  Uen 
was  created  and  plaintiff  was  compelled  to  pay  it  to 
save  his  property.  Large  y.  McClain  (Pa.)  5  Gent. 
Rep.  761. 

Where,  at  the  time  of  the  sale  of  the  premises  to 
the  plaintifflH,  the  premises  were  charged  with  a 
valid  tax  or  aaseesment  due  at  the  time  the  convey- 
ance was  executed,  it  was  an  incumbrance  on  the 
premises,  and  plaintiffs  are  entitled  to  recover  for 
a  breach  of  the  covenant  against  incumbrances 
(Bemis  y.  Caldwell,  8  New  Eng.  Bep.  480, 148  Mass. 
200;  Fuller  v.  Jlllette,  0  Biss.  200;  Ingails  v.  Cooke, 
21  Iowa,  600;  Plowman  y.  Williams,  6  Lea  (Tenn.) 
268 ;  Almy  v.  Hunt,  48  DL  45 ;  MitcheU  v.  Pillsbury, 
5  Wis.  410.  And  see  Evans  y.  Saunders,  8  Lea  (TtonJ 
784;  Rundell  v.  Lakey,  40  N-  Y.  614;  Hutohtns  v. 
Moody,  80  Yt.  666,  84  Yt.  488;  Long  y.  Mdler,  6 
Ohio  St.  272 :  Overstreet  v.  Dobson.  28  Ind.  2B6 ; 
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thereof;  and  be  and  tbose  under  whom  he  held 
had  used  the  waters  of  the  creek  for  the  pur- 
poses of  that  mill  for  many  years.  Subse- 
quently to  the  conveyance  to  Mrs.  Huyck, 
Brings  entered  upon  the  land  and  built  an  em- 
bankment westerly  from  the  edse  of  the  creek 
to  the  high  bank  upon  her  land.  Afterward 
fihe  brought  this  action  for  the  breach  of  the 
covenants  contained  in  her  deed  by  the  ex- 
istence and  use  of  the  easement  which  Briggs 
had  in  the  land  conyeyed  to  her.  She  recov- 
ered, and  the  defendant  has  appealed  to  reverse 
her  judgment.  He  claims  that  the  easement 
owned  by  Briggs  was  open,  visible  and  well 
known  to  Mrs.  Huyck  at  the  time  she  took  her 
deed,  and  that  therefore  the  covenants  in  the 
deed  do  not  protect  her  against  it.  It  is  true 
that  she  knew  that  the  paper  mill  and  dam 
across  the  creek  were  there,  and  that  the 
waters  of  the  creek  had  been  used  for  many 
years  for  the  purposes  of  the  mill.  But  it  does 
not  appear  that  she  knew  the  full  extent  of 
Briggs'  easement,  or  that  she  had  any  knowl- 
edge, whatever,  that  he  had  any  paramount 
right  to  the  exclusive  use  of  the  waters  of  the 
creek  or  to  maintain  his  dam  where  it  was  lo- 
cated as  high  as  he  wished.  But  even  if  she 
had  such  fiowledge  that  fact  furnished  no  de- 
fense to  this  action. 

The  deed  entitled  her  to  a  perfect  title  to  all 
the  land  which  it  purported  to  convey,  free 


from  any  incumbrance  thereon;  and  it  Is  no 
defense  to  her  action  that  at  the  time  she  took 
it  she  knew  of  some  incumbrance  or  some  de- 
fect in  the  title.  Proof  of  such  knowledge 
would  be  quite  important  in  an  action  brought 
by  her  grantor  to  reform  the  deed,  but  as  a  de- 
fense to  an  action  upon  the  covenants  con- 
tained in  the  deed,  it  is  of  no  importance  what- 
ever. That  the  covenant  against  incum- 
brances is  broken  by  an  outstanding  easement 
of  any  kind  is  perfectly  well  established  by 
the  authorities  in  this  State,  and  there  is  no 
hint  in  any  of  them  tliat  knowledge  by  the 
grantee  of  the  existence  of  the  easement  at  the 
ume  of  the  conveyance  makes  any  difference. 
An  easement  is  an  interest  in  land  created  by 
grant  or  agreement,  express  or  implied,  which 
confers  a  right  upon  the  owner  thereof  to 
some  profit,  benefit,  dominion  or  lawful  use 
out  of  or  over  the  estate  of  another.  An  in- 
cumbrance within  the  terms  of  the  covenant 
i^ainsl  incumbrances  is  said  to  be  '^every 
right  to  or  interest  in  the  land,  to  the  diminu- 
tion of  the  value  of  the  land,  but  consistent 
with  the  passage  of  the  fee  by  the  conveyance" 
(Preseott  v.  Trueman,  4  Mass.  627),  and  the 
breach  of  such  a  covenant  takes  place  at  the 
instant  the  conveyance  is  made. 

There  is  in  this  State  one  exception  to  the 
rule  that  the  existence  of  an  easement  consti- 
tutes a  breach  of  the  covenant  against  inciun- 


Petera  v.  Myers,  22  Wis.  602 ;  Blossom  v.  Van  Court, 
84  Mo.  80i);  or  whore  afterwards  a  reassessment  was 
made,  the  oovenant  was  broken  as  soon  as  made. 
Oadamus  v.  Fagan,  4  Gent.  Rep.  800, 47  N.  J.  L.  549. 

But  there  Is  no  breach,  however,  If  a  portion  of 
the  land  conveyed  has  been  Illegally  sold  for  taxes. 
Cummings  v.  Holt,  66  Y  t.  884. 

The  covenant  Is  broken  by  the  existence  of  a 
poramomit  private  right  of  way  (Ruas  v.  Steele,  40 
Vt.  810;  Wilson  v.  Ckxshran,  46  Pa.  232.  But  see 
MoMuUln  V.  Wooley,  2  Lans.  804 :  Wetherbee  v. 
Bennett,  2  Allen,  428;  2  Devlin.  Deeds,  p.  210 );  or  by 
the  existence  of  a  prior  covenant  to  which  the 
land  is  subject,  that  a  particular  fence  shall  be 
erected  or  maintained.  Burbank  v.  Plllsbury,  48 
N.  H.  475 ;  Kellogg  v.  Robinson,  6  Vt.  276.  But  see 
Parish  v.  Whitney,  8  Gray,  516. 

An  agreement  between  adjoining  owners  to 
erect  a  party  wall  is  a  breach  of  a  subsequent  con- 
veyance by  one  of  the  owners  with  covenant 
against  incumbrances.  Mackey  v.  Harmon,  84 
Minn.  168 ;  Edmunds*  App.  (Pa.)  6  Cent.  Bep.  423. 

Agreement  to  build  a  party  wall;  when  a  cove- 
nant running  with  the  land  and  when  not,— see 
note  to  Nalle  v.  Paggi,  IL.  R.  A.  83. 

Actum  far  breach  of  eownanL 

In  an  action  of  oovenant  there  must  be  a  breach 
of  some  covenant  contained  in  the  instnunent  in 
suit.    Merriman  v.  Bush,  8  Cent.  Rep.  87, 116  Pa.  276. 

The  right  of  action  upon  covenants  of  warranty 
against  incumbrances  arises  upon  covenantee's  pay- 
ment of  money  to  protect  his  interests.  The  Stat- 
ute of  Limitations  does  not  begin  to  run  until 
covenantee  has  made  such  payment.  Priest  v, 
Doaver,  4  West.  Rep.  806, 22  Mo.  App.  276;  Taylor  v. 
Priest,  4  West.  Rep.  820, 21  Mo.  App.  685. 

In  an  action  on  a  warranty  deed  for  a  breach  of 
the  covenant  for  quiet  enjoyment,  the  plaintiff 
must  allege  and  prove  that  he  has  been  turned  out 
of  the  possession  of  the  granted  premises,  or  of 
some  part  thereof,  or  has  yielded  the  possession 
thereof  to  the  paramount  Utie.  Real  v.  HoUister, 
80  Neb.  112. 

8  L.  R.  A. 


An  averment  of  eviction  under  an  elder  title  is 
not  always  necessary  to  sustain  an  action  on  a  cove- 
nant aga  inst  incumbrances.  If  the  grantee  cannot 
obtain  poasesbion  on  account  of  a  person  claiming 
and  holding  under  an  elder  title,  it  is  equivalent  to 
an  eviction.  DuvaU  v.  Craig,  16  U.  S.  2  Wheat  46  (4  L. 
ed.  180). 

The  foundation  of  an  action  for  the  recovery  of 
taxes  paid  by  the  grantee,  imder  a  deed  containing 
covenants  of  warranty,  is  proof  of  such  a  deed, 
and  the  existence  of  the  taxes  as  an  Incumbrance, 
and  their  pay  ment  by  the  grantee.  Hlllhouse  v. 
Houts  (Mo.)  6  West.  Rep.  888. 

Damaoee  for  breach  of  eovenant. 

The  party  violating  covenants  must  respond  in 
damages.  Richards  v.  Burdsall  (N.  J.)  9  Cent.  Rep. 
58. 

If  the  covenant  is  in  the  form  of  an  agreement  to 
pay  and  discharge  the  Incumbrances,  the  covenan- 
tee, although  be  has  not  extinguished  them,  is  entit- 
led to  recover  the  amount  of  the  incumbrances.  Ho- 
gan  V.  Calvert,  21  Ala.  199;  Booth  v.  Starr,  1  Conn.  249, 
6  Am.  Dec.  233;  Gilbert  v.  Wlman,  1  N.  Y.  550;  Gard- 
ner V.  Niles  16  Maine,  279;  Webb  v.  Pond,  19  Wend. 
428;  Be  Negus,  7  Wend.  499:  Lethbridge  v.  Mytton,  2 
Barn.  &  Ad.  772;  Gennings  v.  Norton,  86  Maine, 
808;  Latfarop  v.  Atwood,  21  Conn.  123;  Ardeeco  Oil 
Co.  V.  North  Am.  Oil  &  Min.  Co.  66  Pa.  881;  Mana- 
han  V.  Smith,  19  Ohio  St.  884;  Dorsey  v.  Dashiell, 
1  Md.  204;  Scobey  v.  Finton,  89  Ind.  276. 

But  if  the  agreement  is  not  to  discbarge  the  debt, 
but  to  save  harmless  from  damage,  the  covenant 
becomes  one  of  indemnity  only.  Chace  v.  Hinman, 
8  Wend.  452;  Mann  v.  Eckford,16  Wend.  602;  Kip  v. 
Brigham,  6  Johns.  158;  Booth  v.  Starr,  1  Conn.  244, 6 
Am.  Dec.  233;  Thomas  v.  Allen,  I  Hill,  146;  Rock- 
feller  V.  Donnelly,  8  Cow.  628.  And  see  Stewart  v. 
Clark,  11  Met.  884;  Hodgson  v.  Bell,  7  T.  R.  97; 
Sparkes  v.  Martindaie,  8  East,  508;  Holmes  v  Rhodes, 
1  Bos.  &  P.  638;  Devol  v.  Mcintosh,  28  Ind.  520;  War- 
wick V.  Richardson.  10  Mees.  &  W.  284;  ChurohlU  v. 
Hunt,  3  Denio,  821. 

Where  the  incumbrance  is  of  such  a  character 
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bnnioes,  md  that  b  in  the  case  of  a  high- 
wav 

It  was  held  is  Whitbeek  v.  Chok,  15  Johns. 
488,  that  it  is  not  a  breach  of  the  covenants 
that  the  grantor  was  lawful  owner  of  the  land, 
was  well  seised,  and  had  full  power  to  convey, 
that  part  of  the  land  was  a  public  highway, 
and  was  used  as  such;  and  that  decision  has 
ever  since  been  reearded  as  the  law  in  this 
State.  It  was  based  upon  the  peculiar  nature 
of  highway  easements,  and  the  general  un- 
derstanding with  reference  to  them. 

Spencer,  J., writing  the  opinion,  said:  "It 
must  strike  the  mind  with  surprise  that  a 
person  who  purchases  a  farm  through  which  a 
public  road  runs  at  the  time  of  purchase,  and 
had  so  run  long  before,  who  must  be  presumed 
to  have  known  of  the  existence  of  the  road,  and 
who  chooses  to  have  it  included  in  his  pur- 
diase,  shall  turn  around  on  his  grantor  and 
complain  that  the  general  covenants  in  the 
deed  have  been  broken  by  the  existence  of 
what  he  saw  when  he  purchased,  and  what 
must  have  enhanced  the  value  of  the  farm.  It 
is  hazarding  little  to  say  that  such  an  attempt  is 
unlust  and  inequitable  and  contrary  to  the 
universal  understanding  of  both  vendors  and 
purchasers.  U  it  coulcTsucceed  a  flood-gate  of 
litigation  would  be  opened,  and  for  many 
years  to  come  this  kind  of  action  would 
abound.  These  are  serious  con8iderations,and 
this  court  ought,  if  it  can  consistently  with 
law,  to  check  the  attempt  in  the  bud." 

These  reasons  are  not  applicable  to  other 


easements,  and  the  rule  of  that  ease  has  not 
been  applied  to  any  other. 

Whue  there  was  not  in  the  deed  there  under 
consideration  any  covenant  against  incum- 
brances, yet  the  ratio  decidendi  is  equally  ap- 
plicable to  such  a  covenant;  and  dnee  that  de- 
cision it  has  always  been  understood  in  this 
State  that  such  a  covenant  is  not  broken  bytbo 
existence  of  a  highway. 

In  MeMvUin  v.  Woi^,  2  Lans.  894,  it  was 
held  that  the  right  to  take  water  by  means  of 
a  pipe  laid  beneath  the  ground  from  a  spring 
on  the  premises  conveyed,  constituted  a  breach 
of  the  covenant  against  incumbrances. 

In  BoberU  v.  Lmty,  8  Abb.  Pr.  N.  S.  811,  it 
was  held  that  a  covenant  entered  into  between 
owners  of  adjoining  dtv  lots  for  themselves 
and  all  claiming  under  them,  to  the  effect  that 
all  buildings  erected  upon  the  lots  should  be 
set  back  a  specified  distance  from  the  street  on 
which  the  lots  fronted,  constitute  an  incum- 
brance upon  the  lots  to  which  it  applied;  and 
if  subsequently  conveyed  by  deed  containing 
the  usual  covenants  against  incumbrances,  a 
breach  of  the  latter  covenant  arises  the  instant 
the  deed  is  executed. 

In  Bea  y.  MinJUer,  5  Lans.  196,  it  was  held 
that  the  existence  and  use  of  a  private  right 
of  way  over  the  granted  premises  was  a  breach 
of  warranty;  and  Blake  v.  Sherett,  1  Alien* 
248;  Bum  v.  Steele,  40  Yt.  210,  and  Wetlierbee 
V.  Bennett,  2  Allen,  428,  are  to  the  same 
effect. 

In  8ori9&r  v.  Smith,  100  N.  Y.  471, 1  Cent. 


that  It  cannot  be  removed  at  the  option  of  the 
grantor  or  grantee,  damaeres  are  awarded  for  the 
injury  that  is  proximately  caused  by  the  incum- 
brance. Presoott  V.  Trueman,  4  Mass.  087,  8  Am. 
Dec.  240;  Greene  v.  Oreighton,  7  B.  I.  1;  Kellogg  v. 
Kalln,  50  Mo.  488:  Hubbard  V.Norton,  10  Oonn.  4S2; 
Qiles  V.  Dugro,  1  Duer,  88S;  Barlow  v.  McKinley,  S4 
Iowa,  60;  Van  Wagner  v.  Van  Nostrand,  10  Iowa,  427; 
Butler  V.  Gale,  27  Y  t.  780;  Chapel  v.  Boil,  17  Mass. 
S18;  Beach  v.  Miller,  61 QL  206;  Batchelder  v.  Sturgia, 
8  Gush.  206;  Harlow  v.  Thomas,  16  Pick.  66;  2  Devlin, 
Deeds,  p.  288. 

Where  the  incumbrance  has  been  removed  or 
paid  off  by  the  covenantee,  the  rule  is  that  he  is 
entitled  as  damages,  for  a  breach  of  the  covenant, 
to  the  amount  that  he  has  paid  for  this  end,  if  the 
amount  was  reasonable  and  fair.  Meyers  v.  Brod- 
beck,  1  Gent.  Bep.  407,  110  Fa.  106;  Grant  v.  Tall- 
man,  20  N.  Y.  101;  Stoddard  v.  Gage,  41  Maine, 
287;  Brandt  v.  Foster,  6  Iowa,  287;  Eamum  v. 
Peterson,  111  Mass.  148;  Brown  v.  Brodhead,  8  Whart 
104;  Andrews  v.  Appei,  22  Hun,  420;  Henderson  v. 
Henderson,  18  Mo.  ISl;  Kent  v.  Gantrall,  44  Ind.  462; 
Harlow  v.  Thomas,  16  Pick.  66;  Snyder  v.  Lane,  10 
Ind.  424;  Bardin  v.  Walpole,  88  Ind.  146;  Stambaugh 
V.  SnUth,  28  Ghio  St.  684;  Norton  v.  Babcook,  2  Met. 
616;  Baker  V.  Corbett,  28  Iowa,  880;  Spring  v.  Chase, 
22  Maine,  606, 80  Am.  Dec  606;  Garrison  v.  Sandf  ord, 
12M.J.L.  261;  Thayer  v.  Clemence,  22  Pick.  400; 
Chapel  V.  Bull,  17  Mass.  218;  Davis  v.  Lyman,  6 
Conn.  266;  Batchelder  v.  Sturgis,  8  Cush.  205. 

The  Minnesota  Statute  has  reference  only  to  in- 
oombranoes  appearing  to  exist  of  record,  but  not 
existing  in  tenat.  Hawthorne  v.  City  Bank  of  Min- 
neapolis, 84  Minn.  882. 

Where  there  is  no  failure  of  title  to  any  part  of 
the  land  but  an  incumbrance  on  a  portion  of  the 
tract,  the  measure  of  damages  is  the  diminished 
value  of  the  entire  tract,  not  exceeding  the  entire 
purchase  money  paid,  with  interest.  Clark  v. 
Zeigl0r,7OA]a.848, 

8L.R.A. 


NomlncA  doanOQet, 
In  an  action  of  covenant  against  fnoumbranoes, 
if  the  plaintiff  has  extinguished  the  inoumbranoe, 
he  is  entitled  to  recover  the  amount  paid  for  it;  but 
if  he  has  not  bought  it  in,  he  is  only  entitled  to 
nominal  damages.  PiUsbury  v.  Mitchell,  6  Wis.  17, 
2L  See  Price  V.  Deal,  00  N.G.  200;  Walker  vDeaver, 
70  Mo.  664;  Morehouse  v.  Heath,  00  Ind.  500 ;  Meyers 
V.  Brodbeok,  1  Cent.  Bep.  407,  110  Pa.  108;  Dela- 
vergne  v.  Norris,  7  Johns.  866;  Selleck  v.  Griswold« 
67  Wis.  281;  Beasoner  v.  Bdmundson,  6  Ind.  868; 
Baldwin  v.  Munn,  2  Wend.  406;  Brady  v.  Spurok,27 
111.  478;  Andrews  v.  Davison,  17  N.  H.  418;  Mills  v. 
Saunders,  4  Neb.  100;  Brooks  v.  Moo^,  20  Pick. 
474;  Bean  v.  Mayo,  6  Maine,  04;  Davis  v.  Lyman,  8 
Conn.  266;  Pitcher  v.  Livingston,  4  Johns.  1;  Bob- 
bins V.  Arnold,  U  lU.  App.  484;  Hall  v.  Dean,  18 
Johns.  106;  Randellv.  Mallett,  14  Maine,  61;  Pres- 
cott  V.  Trueman,  4  Mass.  627;  Snell  v.  Iowa  Home- 
stead Co.  60  Iowa,  701;  Wyman  v.  Ballard,  12  Mass. 
804;  Blohazdson  v.  Dorr,  6  Y  t.  20;  Eaton  v.  Lyman« 
80  Wis.  41;  Stewart  v.  Drake,  0  N.  J.  L.  141;  Garrison 
V.  Sandford,  12  N.  J.  L.  261;  Braman  v.  Bingham, 
26  N.  Y.  488;  Foote  v.  Burnet,  10  Ohio,  817;  Johnson 
V.  Collins,  116  Mass.  802;  Jenkins  v.  Hopkins,  8  Pick. 
848;  Comings  v.  Little,  24  Pick.  260;  Tufts  v.  Adams, 
8  Pick.  647;  LefBngwell  v.  £aiiott,  8  Pick.  407, 10  Am. 
Dec  848;  dark  v.  Swift,  8  Met.  800;  Thayer  v. 
demence,  22  Pick.  400;  Pattenon  v.  Stewart,  8 
Watts  fr  &  628;  Willets  v.  Burgess,  84  HL  800;  Cheney 
V.  City  If  at.  BanJK,  77  IlL  662;  Blchard  v.  Bent,  88 
HI.  88;  Osgood  v.  Osgood,  80  If .  H.  200;  Smith  v. 
Jeft8.44N.H.488;WiUsonv.  Willson,  25  N.  H.  286; 
Stanard  v.  Bldridge,  16  Johns.  264;  Smith  v.  Ackers 
man,  6  Blackf.  641;  Plllsbury  v.  Mitchell,  6  Wis.  17; 
Pomeroy  v.  Burnett,  8  Blackf.  142;  Heniok  v. 
Moore,  10  Maine,  818;  dark  v.  Perry,  80  Maine,  161; 
Bunnells  v.  Webber,  80  Maine,  488;  Reed  v.  Pierce, 
86  Maine,  466;  Bdington  v.  Nix,  48  Mo.  184;  St. 
Louis  V.  Blssell«  46  Mo.  W;  Funk  t.  Yoneida,  Uv 
Serg.  ft  R.  100. 
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Rep.  7<{8,  where  the  owner  of  land  upon  a 
stream  conveyed  the  same  with  a  covenant  of 
quiet  enjoyment,  and  subsequently  an  owner 
helow  unaer  and  bv  virtue  of  a  paramount 
right  raised  the  height  of  a  dam  upon  his  land 
and  thereby  flooded  the  land  conveyed,  it  was 
held  that  there  was  substantially  an  eviction 
and  a  breach  of  the  covenant. 

In  Mitchell  v.  Warner,  5  Conn.  407,  it  was 
held  that  a  pre-existing  right  in  a  third  person 
to  take  water  from  tne  land  conveyea  is  a 
breach  of  a  covenant  against  incumbrances. 

In  Morgan  v.  Smith,  11  HI.  194,  it  was  held 
that  an  easement  authorizing  one  to  dam  up 
and  use  Uie  water  of  a  branch  running  over  the 
land  conveyed,  and  to  use  the  water  of  a 
spring  upon  it,  is  a  breach  of  the  covenant 
against  incumbrances. 

In  Medler  v.  Hiatt,  8  Ind.  171,  there  was  a 
conveyance  of  land,  with  covenants  against 
incumbrances,  through  which  there  was  a 
stream  of  water,  and  at  the  time  of  the  convey- 
ance there  was  across  the  creek  a  short  dis- 
tance bdow  the  land  conveyed,  a  dam  which 
backed  Uie  stream  up  so  as  to  overflow  a  large 
quantity  thereof.  The  action  was  brought 
upon  promissory  notes  given  for  the  purchase 
price  of  the  land.  The  defense  set  up  was 
oreach  of  covenant  against  incumbrances.  To 
this  defense  the  plaintiff  replied,  inter  alia, 
that  the  defendant  when  he  purchased  the 
land  knew  of  the  existence  of  the  dam  and  of 
the  right  to  flow  back  the  water ;  and  to  this 
reply  the  defendant  demuned.  The  demurrer 
was  overruled,  and  upon  appeal  the  judgment 
upon  the  demurrer  was  reversed.  The  court 
said:  "It  is  conceded  that  the  action  of  the 
court  in  overruling  the  demurrer  ndses  the 
main  question  in  the  case.  And  in  support  of 
that  ruling  it  is  insisted  that  as  the  appellant 
received  a  deed  for  the  lands  with  full  notice  of 
the  dam,  and  the  right  to  continue  it,  the  law 
presumes  that  he  took  the  conveyance  subject 
to  the  incumbrance.  The  rule  of  decision  on 
this  subject  as  evinced  by  various  authorities 
is,  to  some  extent,  unsettled.  Kone  of  the  au- 
thorities, however,  sustain  the  position  that 
mere  notice  to  the  vendee,  at  the  time  he  re- 
ceives his  deed,  of  an  existing  incumbrance, 
excludes  it  from  the  operauon  of  an  ex- 
press covenant  against  incumbrances  .  .  . 
The  plaintiff's  reply  contains  nothing  from 
which  a  contract  relative  to  the  easement  can 
be  inferred.  It  is  true  the  defendant  knew  of 
the  incumbrance,  but  mere  notice  of  it  does 
not  indicate  even  an  intent  to  relinquish  any 
remedy  he  might  have  under  the  covenants  in 
his  deed." 

InJBbo^  y.  Newton,  7  Pick.  29,  the  action 
was  covenant  upon  a  lease  of  water  works 
and  buildings,  with  the  whole  control  of  the 
water  in  the  pond,  except  the  right  which 
one  Bangs  had  to  take  water  in  logs  to  his 
garden,  and  a  similar  right  reserved  to  the 
lessor;  and  the  court  held  that  i>arol  evidence 
was  not  admissible  to  prove  that  in  the  inten- 
tion of  the  parties  to  the  lease  there  was  like- 
wise an  exception  of  the  right  which  the 
County  of  Worcester  had  exercised  for  more 
than  twenty  years  of  occasionally  diverting 
part  of  the  water  for  the  purpose  of  cleansing 
the  county  gaol,  and  which  diversion  was  wefl 
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known  to  the  parties  at  the  time  of  making 
the  lease. 

In  MohTY.  ParmOee,  11  Jones  &  8.  820,  a 
party  wall  was  wholly  on  one  of  two  conti^u* 
ous  lots  of  land  yet  subject  to  appropriation 
and  use,  for  all  the  purposes  of  a  party  wall, 
by  the  proprietor  of  the  other,  by  reason  of  a 
prior  grant;  and  it  was  held  that  it  constituted 
an  incumbrance  upon  the  land  on  which  it 
stood;  that  when  a  title  is  incumbered  by  such 
an  easement,  a  right  of  action  immediately  ac- 
crues, and  that  whether  the  covenantee  had  or 
had  not  knowledge  or  notice  of  its  existence  is 
immaterial,  both  as  regards  his  right  of  action 
and  the  question  of  damages. 

In  2  Qreenleaf  on  Evidence,  g  242,  it  is  said: 
"  A  public  highway  over  the  land,  a  claim  of 
dower,  a  private  right  of  way,  a  lien  by  judg- 
ment or  by  mortgage  or  any  other  outstanding 
elder  and  better  titie  is  an  incumbrance,  the 
existence  of  which  is  a  breach  of  this  cove- 
nant. In  these  and  the  like  cases,  it  is  the  ex- 
istence of  the  incumbrance  which  constitutes 
the  right  of  action,  irrespective  of  any  knowl- 
ed^  on  the  part  of  the  grantee,  or  of  any 
eviction  of  him." 

In  2  Dart  on  Vendors  and  Purchasers,  6th 
ed.  886,  the  following  language  is  used:  *' Al- 
though the  fact  of  the  purchaser  havine  notice 
of  dSect  cannot  prevent  the  covenants  for  title 
from  extending  to  it,  since  extrinsic  evidence 
is  inadmissible  for  the  purpose  of  construing  a 
deed,  yet  in  an  action  to  rectify  the  covenant 
that  fact  may  be  used  as  the  basis  of  an  infer- 
ence that  it  could  not  have  been  the  intention 
of  the  parties  that  the  covenant  should  include 
a  defect  of  which  both  i>artie8  were  equally 
aware."  To  the  same  effect  are  the  following 
authorities:  Beach  v.  MiUer,  51  lU.  207;  Bar- 
law  V.  McKinley,  24  Iowa,  70;  Gerald  v.  EO- 
ery,  46  Iowa,  322;  Butt  v.  Riffe,  78  Ky.  862; 
Bwrk  V.  mU,  48  Ind.  62;  KeOagg  v.  Malin,  60 
Mo.  496. 

In  MoU  V.  PaHmer,  1  N.  Y.  664,  the  action 
was  to  recover  damages  for  breach  of  the  cov- 
enant of  seisin  because  the  grantor  did  not,  at 
Uie  time  of  the  conveyance,  own  certain  fence 
rails  constituting  part  of  a  fence;  and  Bronson, 
J.,  writing  one  of  the  opinions,  said:  "That 
parol  evidence  was  inadmissible  to  control  the 
legal  effect  and  operation  of  the  deed  is  too 
piain  a  proposition  to  be  disputed.  If  the 
plaintiff  had  been  told,  at  the  time,  that  Brown 
owned  the  rails,  and  more,  if  the  rails  had  been 
expressly  excepted  by  parol  from  the  opera- 
tion of  Uie  grant  and  covenant,  it  would  have 
been  no  answer  to  the  action.  A  deed  cannot 
be  contradicted  in  its  legal  effect,  any  more 
than  it  can  in  its  terms." 

To  support  the  contention  of  the  appellant, 
his  counsel  has  placed  much  reliance  upon  the 
cases  of  Kutz  v.  MeCune,  22  Wis.  628,  and 
Memmert  v.  MeKeen,  112  Pa.  816, 8  Cent.  Rep. 
888.  In  Kutz  v.  MeOune  it  was  held  that  an 
easement  obviously  and  notoriously  affecting 
the  physical  condition  of  the  land  at  the  time 
of  its  sale  is  not  embraced  in  the  general  cove- 
nant against  incumbrances.  In  Memmert  v. 
McKeen  it  was  held  that  incumbrances  are  of 
two  kinds:  first,  such  as  affect  the  title;  and 
second,  such  as  affect  only  the  physical  condi- 
tion of  the  property;  that  where  incumbranoea 
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of  the  former  class  exist,  the  ooyenant  is  broken 
the  iostant  it  is  made,  and  it  is  ^f  no  import- 
ance that  the  mntee  had  notice  of  them  when 
he  took  the  title;  that  where,  however,  there  is 
a  servitude  imposed  upon  the  land  which  is 
visible  to  the  eve,  and  which  affects,  not  the 
title,  but  the  physical  condition  of  the  proper- 
ty, it  is  presumed  that  the  grantee  took  the 
property  in  contemplation  of  such  condition, 
and  with  reference  thereto. 

We  do  not  yield  assent  to  these  authorities. 
They  have  no  sanction  in  any  of  the  cases  de- 
cided in  this  State,  and  have  no  adequate  foun- 
dation in  ptinciple  or  reason.  They  open  to 
litigation  upon  parol  evidence,  in  every  action 
for  the  breach  of  the  covenant  against  incum- 
brances caused  by  the  existence  of  an  easement, 
the  question  whether  the  grantee  knew  of  its  ex- 
istence; and  in  every  su^  case  the  protection 
of  written  covenants  can  be  absolutely  taken 
away  by  disputed  oral  evidence.  We  think 
the  safer  rule  is  to  hold  that  the  covenants  in  a 
deed  protect  the  grantee  against  every  adverse 
right,  interest  or  dominion  over  the  land,  and 
that  he  may  rely  upon  them  for  his  security. 

If  open,  visible  and  notorious  easements  are 
to  be  excepted  from  the  operation  of  covenants, 
it  should  be  the  duty  of  the  grantor  to  except 
them;  and  the  burden  should  not  be  cast  upon  the 
grantee  to  show  that  he  was  not  aware  of  them. 
The  security  of  titles  demands  that  a  grant 
made  without  fraud  or  mutual  mistake  shall 
bind  the  grantor  according  to  its  written  terms. 
It  should  not  be  incumbent  upon  the  grantee  to 
take  special  and  particular  covenants  against 
visible  and  apparent  defects  in  the  title,  or  in- 
cumbrances upon  the  land;  but  it  should  be 
incumbent  upon  the  grantor,  if  he  does  not  in- 
tend to  covenant  against  such  defects  and  in- 
cumbrances, to  except  them  from  the  operation 
of  his  covenants. 

The  distinction  which  is  attempted  to  be  made 
between  incumbrances  which  affect  the  title, 
and  those  which  affect  the  physical  condition  of 
the  land  conveyed,  is  quite  illusory  and  uusatis- 
f  actory.  Easements  not  only  affect  the  physical 
condition  of  the  land,  but  they  affect  ana  impair 
the  title.  The  owners  of  them  have  an  interest 
in,  and  dominion  over,  the  servient  tenement, 
which  frequently  may  largely  Impair  its  useful- 
ness and  value.  The  rule  contended  for  would 
operate  very  unjustly,  and  would  be  quite  diffi- 
cult to  administer  in  many  cases.  In  this  case, 
while  the  grantee  knew  of  the  existence  of  the 
dam  and  of  some  use  of  the  water,  she  did  not 
know  of  the  right  to  extend  the  dam  from  the 
edge  of  the  water  to  her  high  land  on  the  west 
side  of  the  creek;  nor  did  she  know  of  the  right 
Briggs  had  to  use  the  entire  water  of  the 
stream. 

We  are  thereforeof  opinion  that  Mrs.  Huyck 
was  entitled  to  the  protection  of  the  covenant 
agp.inst  incumbrances. 

The  defendant  alle^  in  his  answer  that 
there  was  a  mutual  mistake,  in  that  the  con* 
veyance  b}-  the  defendant  lo  her  was  noi  made 


subject  to  the  easement  owned  by  Brlffn;  and 
by  way  of  counterclaim  he  prayed  reuef  thai 
the  deed  be  reformed.  The  issue  thus  tendered 
was  tried  and  found  against  him.  Upon  the 
trial  he  called  Briggs  as  a  witness,  ana  he  was 
asked  this  question:  **  What  is  the  Udt  value 
of  your  dam  in  connection  with  your  mill?" 
This  was  objected  to  by  the  plaintiff  "  as  no 
measure  of  damages  in  this  suit,"  and  the  ob- 
Jection  was  oveiruled.  The  witness  answered: 
"  It  is  worth  $10,000,  the  dam  and  water  privi- 
le«." 

Then  plaintiff's  counsel  moved  to  strike  out 
the  answer  "as  incompetent  and  not  a  proper 
basis  of  damages,"  and  the  motion  was  aenied. 
Defendant's  counsel  then  stated  that  his  "oth 
lect  in  offering  the  evidence  was  to  show  that 
if  this  dam  and  stream  were  worth  $10,000,  de- 
fendant was  a  fool,  and  plaintiff  was  a  knave, 
in  paying  $4,000  for  this  water  privilege  to- 
gether with  fifteen  acres  of  land."  The  Judge 
then  granted  the  motion .  nnd  the  testimony  was 
stricken  out,  and  defendant's  counsel  excepted. 
It  is  now  claimed  that  this  evidence  was  im- 
properly stricken  out 

Both  parties  were  permitted  to  give  evidence 
as  to  the  value  of  the  easement  m  connection 
with  the  land  conveyed;  and  tiie  rule  for  esti- 
mating plaintiff's  danu^;e8  adopted  by  both 
parties  was  the  difference  between  the  yalue  of 
the  land  without  the  easement  and  its  value 
with  the  easement  as  an  incumbrance  thereon; 
and  there  was  but  little  yariation  in  the  esti- 
mates of  the  witnesses.  It  was  shown  by  com- 
petent evidence  that  if  the  deed  to  Mrs.  mjek 
nad  conveyed  a  perfect  title  to  all  the  lana  de- 
scribed without  the  easement,  it  would  have 
been  worth  $4,000,  and  with  the  easement  $dOO 
less.  That  evidence  was  pertinent,  both  on 
the  question  of  plaintiff's  damages  and  upon 
the  issue  for  the  reformation  of  the  deed. 

The  consideration  mentioned  in  the  deed  Is 
$4,000,  and  hence  it  appeared  that  the  plaintiff 
paid  for  the  premises  what  they  were  worth, 
free  from  the  incumbrance  of  the  easement;  and 
that  circumstance  was  entiUed  to  some  weight 
upon  the  issue  for  the  reformation  of  the  deed. 
But  what  the  dam  and  the  water  might  be 
worth  in  connection  with  an  expensive  mill  on 
the  other  side  of  the  creek  could  have  no  bear- 
ing tipon  that  issue.  They  mii^ht  be  worth 
$10,000  to  Mr.  Briggs,  depending  upon  the 
value  of  his  mill  ana  the  business  connected 
therewith — tlmt  is,  rather  than  have  his  mill 
and  business  destroyed,  he  might  be  willing  to 
pay  thai  sum;  but  what  he  might  be  willing  to 
pay  under  such  circumstances  wouid  be  no  cri- 
tenon  of  the  real  value  of  the  easement.  So 
far  as  that  value  has  any  bearing  upon  that 
issue,  the  evidence  stricken  out  would  have 
been  delusive  and  might  have  been  misleading. 
It  was  certainly  too  remote. 

We  are,  therrfare,  of  opinion  thai  the  judg- 
ment should  be  afflrm^,  with  coete. 

All  concur  except  Peckham,  J,,  not  lit 
I  ting. 
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The  description  of  the  property  in  a 
eh&ttel  vkortfgwbfge  as  '*all  my  orop  of  oom, 
oottoD  or  other  produce  that  I  may  raise,  or  in 
which  I  may  in  any  manner  have  an  interest  for 
the  year  1884,  in  EanJkner  County,  Arkansas,**  is 
Dot  so  indefinite  and  uncertain  that  it  cannot  be 
made  certain  hy  extrinsic  evidence,  or  that  it  will 
prevent  the  record  of  the  mortgage  from  consti- 
tuting constructive  notice.   ^/ 

(MayU,U8lU 

APPEAL  by  defendants,  from  a  Judgment 
of  the  Cwcuit  Court  of  Faulkner  County, 
in  favor  of  plalntifF  in  an  action  to  recover 
damages  for  the  alleged  conversion,  by  defend- 
ants, to  their  own  use,  of  certain  property. 

The  case  is  fully  stated  in  the  opinion. 

Mr.  J.  H*  Hftrrod*  for  appellants: 

Appellee's  mortgage  is  so  indefinite  and  un- 
certain in  its  description  of  property  that  it  con- 
veys nothine  to  the  mortgi^fee  against  the 
rights  and  claims  of  third  persons. 

Mfiir  V.  Mike,  57  Iowa,  662. 

Mr.  E.  A.  Bolton,  for  appellee: 

The  Supreme  Court  of  Alabama  in  the  case 
of  EUis  V.  Martin,  60  Ala.  394,  decided  that  a 
mortgage  with  the  following  description,  viz.: 
"My  entire  crop  of  cotton  and  oom  for  the  pres- 
ent year,"  without  any  other  descriptive  words, 
was  izrood. 

Bee  also  Smith  t.  Fields,  79  Ala.  885;  Oot^ 
naUy  v.  Spragine,  66  Ala.  258;  Barnum  v. 
8laU,  78  Ala.  28;  Reee  v.  CaaU,  65  Ala.  256; 
Wilson  V.  Boyce,  92  U.  S.  826  (28  L.  ed.  610); 
Thomas,  Mortg.  pp.  55,  56;  Crine  v.  TtfU,  65 
€a.  644;  Jones,  Chattel  Mortg.  64. 

Hn^keSt  •/*.,  delivered  the  opinion  of  the 
court: 

The  appellee  brought  his  action  in  the 
Faulkner  Circuit  Court  to  recover  the  value  of 
800  lbs.  of  seed^oottonand  fifty  bushels  of  oom, 
which  he  alleged  he  owned,  and  appellants  had 
converted  to  their  own  use  in  1884.  Appellants 
answered,  denied  the  ownerd^ip  of  appellee, 
the  conversion  bv  them,  and  that  appellee 
was  d  amaged .  Tlie  case  was  tried  by  the  court 
sitting  as  a  Juiy  upon  the  complaint,  answer. 


and  an  agreed  statement  of  facts.  The  court 
found  for  appellee  and  gave  judgment  in  his 
favor  for  $o8.40.  Appellee  claimed  the  prop- 
erty under  a  mortgage  executed  to  him  by  T. 
B.  Lawson,  and  recorded  in  that  county  on  the 
6th  day  of  December,  1888.  The  property  is 
descril)ed  therein  as  *'all  my  crop  of  com,  cot- 
ton or  other  produce  that  I  may  raise^  or  in 
which  I  may  in  any  manner  have  an  mterest 
for  the  year  1884,  in  Faulkner  County,  Arkan- 
sas;" and  other  property  not  in  controversy  in 
this  case. 

On  the  trial  the  appellee  offered  this  mort* 
gage  in  evidence;  the  appellants  objected  on  the 
ground  that  "The  description  of  the  mortgaged 
property  is  indefinite  and  uncertain,  and 
against  the  claims  of  third  parties;  gives  no 
lien  to  plaintiff."  The  court  considered  the 
mortgage  in  evidence,  and  found  that  Lawson 
raisea  a  crop  of  cotton  and  com  on  the  land  of 
the  defendants  Johnson  &  Johnson,  in  Faulkner 
County,  Arkansas,  in  1^;  that  Lawson  paid 
Johnson  &  Johnson  all  the  rent  due  them  in 
1884,  that  Grisard's  debt  due  him  by  Lawson 
was  not  paid;  that  Johnson  &  Johnson  received 
from  and  converted  to  their  own  use,  cotton 
raised  by  Lawson  in  Faulkner  County,  Arkan- 
sas, in  1884,  of  the  value  of  $41.95,  and  com 
raised  by  Lawson,  of  the  value  of  $21.46;  that 
they  took  the  cotton  and  com  sued  for  here  in 
payment  of  supplies  furnished  Lawson,  after 
they  had  been  fully  paid  all  their  rent  for  1884; 
that  the  property  so  converted  was  demanded 
of  them  by  W.  H.  Grisard  before  suit,  and 
that  they  refused  to  deliver  it 

The  only  question  necessary  to  consider,  and 
the  only  one  made  by  api^llants'  counsel  here 
is.  Is  Uie  description,  m  the  mortgage,  of  the 

Eroperty  in  controversy,  sufficient?  Tiie  appel- 
mts,  in  the  court  below,  asked  the  court  to  de- 
clare that  the  mor^fl;e  was  too  general,  in- 
definite and  uncertain  m  the  description  of  the 
property  conveyed;  that  it  created  no  lien 
against  an  innocent  purchaser  for  value,  who 
had  no  notice  of  it  except  constructive  notice 
from  its  registration;  that,  under  the  facts  ad- 
mitted, the  lien  of  appellants  is  superior  to  the 
lien  of  the  appellee;  that  the  law  was  against  the 
plaintiff,  and  that  the  defendants  were  entitled 
to  Judgment;  all  of  which  were  refused  by  the 
court. 

The  court  of  its  own  motion  declared  the  law 
to  be  for  the  plaintiff,  and  tiiat  his  mortgage 
constitutes  a  valid  lien  on  the  proper^  in  con- 
troversy and  superior  to  the  claim  of  the  de. 


Nora.— Ohattel  nuynoage;  riiflil  to  property,  when 
vests  in  mortgagee, 

A  potential  existence  is  sufficient;  but  the  under- 
Ijing  principle  In  aU  oases  of  chattel  mortgaires  is 
that  the  right  to  the  property  when  it  shall  come 
Into  actual  ezlstenoe  Is  a  present  vested  right. 
Betslnger  v.  Schuyler,  4A  Hun,  800;  Smitii,  Chattel 
Mortg.  8. 

Crops  to  be  raised  are  an  exception  to  the  general 
rule,  that  title  to  property  not  in  existence  cannot 
be  affected  so  as  to  vest  the  title  when  It  comes  into 
being.  In  the  case  of  crops  to  be  sown  it  vests 
potentially  from  the  time  of  the  executory  bargain, 
and  actually  as  soon  as  the  subject  arises.  Qreen 
8L.RA. 


V.  Armstrong,  1  Denio,  660;  Smith  v.  Taber,  4A  Hun. 
818. 

Deseription  of  goods  mortgaaedL 

The  general  rule  as  to  description  is  that  any  de- 
scription will  suffice  that  will  enable  third  persons 
to  identify  the  propert  ,  :.Ided  by  Inquiries  and  evi- 
dence. Matthews  v.  Snlflen,  10  Daly,  0tt;  Conkllng 
V.  SheUey,  28  If .  T.  86S;  BusseU  v.  Wlnne,  87  N.  Y. 
608;  Smith.  Chattel  Mortg.  la 
*  Oral  evidence  is  competeot  to  indentlfy  the  arti- 
cles described  in  the  mortgage  (Dodge  v.  Potter 
18  Barb.  801;  Oaring  v.  Bldhmond,  28  Hun,  26),  or  to 
fix  the  quantity  of  goods  covered  by  the  mortgage 
when  the  quantity  is  not  stated.  Dunning  v. 
Steams,  9  Barb.  880L 
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f endanta.  To  tbe  refusal  to  declare  the  law  as 
asked  by  the  appellaDts,  and  to  tbe  declaratioD 
of  law  made  1^  tbe  court  on  its  own  motion, 
the  appellants  excepted  at  tbe  time;  made  a 
motion  for  a  new  trial,  which  was  overruled, 
and  appealed  to  this  court.  Tbe  description  of 
tbe  property  in  the  mortgage — ^in  controversy  in 
tbe  cause — ^is:  "  all  my  crop  of  com,  cotton  or 
other  produce  that  I  may  raise,  or  in  which  I 
may  have  in  any  manner  an  interest,  for  the 
year  1884,  in  Faulkner  County,  Arkansas." 

Tbe  only  question  raised  here  is,  Is  the  de- 
scription so  general  and  indefinite  as  to  avoid 
the  mortgaffe  as  to  third  parties?  We  have 
not  been  aUe  to  find  that  the  precise  question 
as  to  tbe  sufficiency  of  a  description  so  general 
and  indefinite  has  ooen  determined  in  this  court*. 

Counsel  for  appellants  contends  that  "A  chat- 
tel mortgage  ought  not  to  be  a  drag  net,  cover- 
ing a  wbote  county  in  any  such  general  terms," 
as  is  seen  in  Mutr  y.  Blake,  57  Iowa,  (Sd2,  by 
the  Supreme  Court  of  Iowa,  in  which  a  de- 
scription, in  a  mortgage,  of  "All  tbe  crops  raised 
by  me  In  any  part  of  Jones  County  for  the 
term  of  three  years,"  was  held  too  indefinite  and 
uncertain  to  charge  third  persons  with  notice 
of  the  mortgage.  While  both  of  these  descrip- 
tions are  veiy  general,  it  will  be  noticed  that 
the  former  is  not  so  uncertain  and  indefinite  as 
the  latter,  which  was  sought  to  be  made  to 
cover  crops  for  three  years. 

In  Ellis  Y.  Martin,  (M)|Ala.  804,  which  was 
attachment  for  rent  levied  upon  three  bales  of 
cotton  claimed  by  a  third  party,  and  in  which 
an  issue  was  formed  to  tr^  tbe  risbt  of  prop- 
erty in  tbe  cotton,  tbe  plaintiff  offered  in  evi- 
dence a  mortgage  or  "lien  note  "  over  tbe  obleo- 
tion  of  tbe  claimant,  based  on  the  ground  "tnat 
the  said  instrument  contained  no  sufficiently 
certain  description  of  tbe  property  or  crop  al- 
leged to  be  covered  or  described,  and  could  not 
law  fully  be  explained  by  parol  evidence. "  Tbe 
court  overruled  tbe  objection  and  admitted  said 
deed  as  evidence,  with  proof  that  tbe  cotton 
was  part  of  the  crop  raised  by  said  Ellis  on 
said  place  (named  in  the  mortgage)  in  1875. 
The  aescription  was  "my  entire  crop  of  cotton 
and  com  of  the  present  year,"  without  any  other 
descriptive  words. 

The  Supreme  Court  of  Alabama  by  Brickell, 
Oh,  J*.,  said  in  this  case:  "Tbe  description  of  the 
thinff  conveyed  in  tbe  mortgage  is  very  general 
and  Indefinite;  but  it  is  capable  of  l)einff  ren- 
dered certain  by  evidence  showing  the  lands 
cultivated  by  tbe  mortgagor  in  1875,  and  tbe 
Quantity  of  com  and  cotton  raised  thereon, 
(ienerautj  and  indefiniteness  of  description  will 


not  avoid  a  conyeyance.*  It  fa  uncertainty 
that  will  not  be  removed  when  the  oonveyanoe 
is  read  in  the  light  of  the  drcumstances  sur* 
roundine  the  parties  at  the  time  it  was  entered 
into,  ana  their  manifest  design  is  considered, 
that  will  render  a  conveyance  void. 

"  Nor  can  it  be  admitted  that  the  necessary 
effect  of  the  fipeneraUty  of  the  description  is  to 
mislead  and  deceive  strangers  dealing  with  tbe 
mortga^r." 

InVimum  y.  8iat»,  upon  indictment  for  re- 
moving mortgaged  property  (78  Ala.  28).  it  was 
held  that,  when  a  mortgage  conveys  tbe  "entire 
crop "  of  tbe  mortgagor  of  every  description 
raised  by  him  or  causS  to  be  raised  by  him  an- 
nually, until  a  certain  debt  is  paid,  the  uncer- 
tainty as  to  what  tbe  mortgage  covers  can  be 
removed  by  parol  evidence. 

In  Smith  v.  FiOds,  79  Ala.  885.  it  was  held 
that  a  mortgage  of  "  my  entire  crop  of  cotton 
and  com  "  fi  not  void  for  bidefiniteness  and  un- 
certainty, but  tbe  descriptive  words  may  be 
made  definite  by  parol  testimony,  showing  that 
the  parties  bad  reference  to  tbe  crop  to  be  raised 
by  the  mortgagor  on  the  plantation  in  the 
county  which  he  was  then  cultivating."  "The 
description  of  the  proj^rty  in  the  mortgage, 
though  general,  is  sufficient  to  put  on  inquiry; 
and  the  defendant  purchasing  from  the  mortr 
gagor  was  bound  to  ascertain  whether  tiie  cot- 
ton he  bought  was  the  same  covered  by  the 
mort^nge." 

In  WiUon  v.  Boyee,  1^  U.  8.  830  [38  L.  ed. 
606],  it  was  held  that  where  an  Act  of  the  L^- 
islature  of  tbe  State  of  Missouri  declared  that 
certain  bonds  issued  thereunder  and  accepted 
bv  the  Cairo  &  Fulton  Railroad  Company 
'^should  constitute  a  first  lien  and  mortgage 
upon  the  road  and  property  "  of  Uie  company. 
"The  word  proper^  included  all  tbe  lands  of 
said  company,  and  that  a  valid  lien  upon  them 
was  created  by  tbe  Act,  and  that  the  title  of  a 
subsequent  purchaser  from  the  company  of  its 
lands,  is  destroyed  by  the  sale  of  them  unaer  the 
mortgage." 

Tbe  description  of  tbe  property  mortgaged 
in  the  case  at  bar  and  in  controversy  in  this 
cause — "all  my  crop  of  com  and  cotton  for  tbe 
year  1884,  in  Faulkner  County,  Arkansas" — ^is 
not  so  indefinite  and  uncertain  that  it  could 
not  be  made  certain  by  extrinsic  evidence.  The 
record  of  the  mortgage  was  constructive  notice; 
and  aU  persons  purcnasing  any  of  the  crop  of 
the  moTtgyjtoT  m  the  County  of  Faulkner  for 
the  year  19Si  were  bound  to  inquire  whether  it 
was  covered  by  the  mortgage  to  Griaard. 

Jfflnned, 


MINNESOTA  SUPREME  COURT. 


MINNEAPOLIS  THRESHING  MACHINE 

CO.,  Appt., 

V. 

Jobn  A.  DAVIS,  Bespt. 

^  ▲  tmbmcriptUnt  by  a  number  of  pereone 

«Head  notes  by  Mxtohbli.,  J. 


to  the  stock  of  a  oorporatlon  to  be  thereafter 
formed  by  tbem  oonstitutes:  Jlrrt,  a  oontiaot  be- 
tween the  subsoribers  themselves  to  beoome 
Btookholden  when  the  oorporatioii  li  formed 
upon  the  conditions  ezpresMd  In  the  agreement* 
and  as  suoh  It  li  binding  and  lirevooable  from  the 
date  of  the  subsoriptlon;  taeond,  It  Is  In  the  nat- 
ure of  a  continuing  offer  to  the  proposed  oor- 


NOCB.-H9iib§erfh0r  to  ttotk  of  eorporaUon  bound  to 
hnow  leocA  effect  of  Mt  contftiet. 
A  Bubeorlber  to  the  capital  stock  of  an  Inooipo- 

8L.R.A. 


rated  companyis^ln  general,  bonnd  to  knowthe  le* 
gal  effect  of  his  subscription.  Blllsan  v.  Mobile  A 
O.  B.  00. 88  MJSB.  (Rl;  Wight  v.  Shalbr  R.  Oo.  16  a 


See  also  12  L.  R.  A.  307. 
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poration,  wbich«upon  acceptance  by  it,becoineB, 
as  to  each  subecrlber,  a  contract  between  him  and 
the  corporation. 

f.  A  promoter  of  a  proposed  corporation 

who  solicits  and  procures  stock  subscriptions  is 
the  agent  of  the  body  of  the  subscribers  to  hold 
the  subscriptions  until  the  corporation  is  formed, 
and  then  turn  them  over  to  it  without  any  further 
act  of  delivery  on  the  part  of  the  subscribers. 
Hence  a  delivery  of  a  subscription  to  such  pro- 
moter is  a  complete  delivery  so  that  It  becomes  eo 
ifistanti  a  binding  oontroct  as  between  the  sub- 
Boribere. 

I.  Where  a  person  sabscribea  to  the  stock 
of  the  proposed  corporation  and  delivers 
the  subscripuon  to  such  promoter,  and  other  per- 
sons, without  notice  of  any  oral  condition  at- 
tached to  such  delivery,  also  subscribe  to  the 
stock  and  pay  the  same  in,  and,  in  reliance  on  the 
subscriptions,  the  corporation  is  organiased,  en- 
gages in  its  business,  expends  large  sums  of  money 
and  contracts  the  liabilities  therein,  such  person, 
when  sued  for  installments  due  on  his  stock  sub- 
scriptions, will  not  be  allowed  to  defeat  a  recov- 
ery by  showing  that  he  attached  a  secret  oral 
condition  to  the  delivery  of  his  subscription  to 
the  promoter. 

(January  80, 1889.) 

APPEAL  by  plaintiff,  from  an  order  of  th® 
District  Court  of  Hennepin  County,  over 
ruling  a  motion  for  a  new  trial  in  an  action  to 
recover  a  certain  subscription  to  the  stock  of  a 
corporation,  in  which  judgment  had  been  en- 
tered for  defendant.    jReversecL 

The  contract  of  subscription,  found  in  the 
exhibits  "A"  and  **B"  mentioned  in  the  opin- 
ion, is  substantially  as  follows: 


Memorandum  of  agreement  made  and  en- 
tered into  between  the  undersigned  citizens  of 
Minneapolis,  Minn.,  each  for  himself,  parties 
of  the  first  part,  and  John  S.  McDonald,  of 
Fond  du  Lac,  Wis.,  party  of  tb<»  second  part. 

The  party  of  the  first  part,  in  consideration 
of  the  party  of  the  second  part  moving  his 
plant  and  machinery  to  the  City  of  Minneapolis 
to  enter  into  the  manufacture  of  threshing  ma- 
chines, etc.  .  .  .  and  for  the  purpose  of  form- 
ing a  joint  stock  company  to  engage  in  the  man 
uracture  of  the  aforesaid  threshers,  etc.  .  .  . 
with  a  capital  stock  of  $250,000,  the  aforesaid 
citizens  of  Minneapolis,  parties  of  the  first  part, 
hereby  subscribe  to  and  severally  agree  to  take 
and  pay  for  in  cash,  the  amount  of  capital 
stock  set  opposite  their  respective  names,  in  a 
company  to  be  organized  as  aforesaid  for  the 
purposes  aforesaid. 

And  the  said  John  S.  McDonald  hereby 
agrees  that  whenever  the  amount  subscribed, 
exclusive  of  his  own,  shall  reach  the  sum  of 
$190,000,  he  will  subscribe  to  said  capital  stock 
the  further  sum  of  $60,000,  payable  in  the 
manner  specified  in  a  certain  proposition  signed 
by  him  and  attached  hereto.  [This  proposi- 
tion provided  for  a  subscription  payable  in 
patterns,  machinery,  etc.] 

The  conditions  upon  which  said  subscriptions 
are  made  are  as  follows,  to  wit: 

First.  No  subscription  is  to  be  binding  until 
the  sum  of  $250,000  is  subscribed,  including 
the  subscription  of  John  S.  McDonald. 

Second.  The  $190,000  subscribed  by  the  cit- 
izens of  Minneapolis  to  the  capital  stock  afore- 
said, it  is  understood  and  agreed  is  to  be  paid 
in  payments  as  follows:   As  soon  as  the  com- 


Mon.  i;  Selma,  M.  &  M.  R.  Ck).  v.  Anderson,  51  Miss. 
820, 833;  Smith  v.  Reese  Itiver  Co.  L  R.  2  Eq.  264.  See 
also  Bailey  v.  Hannil)a]  ft  St.  J.  R.  Co.  84  U.  S.  17 
Wall.  96  (21  L.  ed.  611);  Cf.  Vlcksburgr,  S.  &  T.  R.  CJo. 
V.  MoKean,  12  La.  Ann.  638;  CooIl,  Stock  &  Stookh. 
53. 

When  a  gt^neral  power  ta  conferred  upon  the  com- 
pany, the  exercise  of  which  may  operate  to  his  in- 
convenience or  disadvantage,  he  is  to  be  presumed 
to  have  contracted  with  that  in  view,  and  must  sub- 
mit to  its  operation.  Ellison  v.  Mobile  ft  O.  R.  Go. 
86  Miss.  672. 

False  and  even  fraudulent  representations  made 
to  him  at  the  time  of  taking  his  subscription,  as  to 
the  legal  effect  of  his  oontraot  of  subeoription,  are 
not  sufficient  to  release  him.  Clem  v.  Newcastle  ft 
D.  R.  Go.  9  Ind.  488;  New  Albany  ft  S.  R.  Co.  v. 
Fields,  10  Ind.  187;  Thomburgh  v.  New  Castle  ft  D. 
R.  Co.  14  Ind.  499. 

Where  no  formalities  are  prescribed,  any  agree- 
ment by  which  a  person  shows  an  intention  to  be- 
come a  shareholder,  upon  the  terms  set  forth  in  the 
company^s  charter,  is  sufficient  to  constitute  a  con- 
tract of  subscription.  Morawetz,  Priv.  Corp.  §  269; 
Wemple  v.  St.  Louis,  J.  ft  8.  R.  Oa  19  West.  Rep.  165, 
120111.196. 

Secret  arrangementa  entered  into  are  void. 
Any  secret  ariBngement  between  a  corporation 
and  a  stockholder,  by  which  the  responsibility  of 
the  latter  is  made  less  than  Jt  appears  to  be  under 
the  articles  of  incorporation,  is  void  as  against  its 
ereditora.   Thompson  v.  Lake,  19  Nev.  108. 

Under  the  general  rule  of  evidence  that  a  written 
agreement  cannot  be  varied  or  added  to  by  parol, 
flt  is  not  competent  for  a  subscrioer  to  stock  to 
allege  that  he  is  but  a  conditional  subscriber.  Cook, 
Stock  and  Stockholden,  79. 

8  L.  R.  A. 


Parol  evidence  is  inadmissible  to  show  the  terms 
of  an  unambiguous  contract.  Carolina,  C.  0.  &  C. 
R.  Co.  V.  Seigler,  24  S.  C.  124;  Long  v.  Millerton  Iron 
Co.  2  Cent.  Rep.  276, 101  N.  Y.  638. 

Simulated  subscriptions  are  a  fraud  upon  the 
law.  See  Morrow  v.  Nashville,  L  S.  ft  G.  Co.  ante, 
87  and  note. 

OhligatUm  to  pay  for  sharee  suheerihed  far. 

An  obligation  to  pay  for  shares  subscribed  is  con- 
clusively implied  from  the  fact  of  subscription. 
East  Tenn.  ft  Y .  R.  Co.  v.  Gammon,  5  Sneed,  667 ; 
Barker  v.  Bucklln,  2  Denio,  46;  Spear  v.  Crawford, 
14  Wend.  20;  Cole  v.  Ryan,  62  Barb.  168;  Amherst 
Academy  v.  Cowls,  6  Pick.  427;  Thompson  v.  Page, 
1  Met.  566;  Upton  v.  Tribilcock,  91  U.  S.  45  (23  L.  ed. 
208);  Cf.  Northern  R.  Co.  v.  Miller,  10  Barb.  260; 
Dutchess  Cotton  Manufactory  v.  Davis,  14  Johns. 
2S8;  Cook,  Stock  ft  Stockh.  67. 

It  is  a  genera]  rule  in  most  of  the  States,  and  in 
the  Supreme  Court  of  the  United  States,  that  n  sub- 
scription for  shares  of  stock  does  not  require  an 
express  promise,  but  implies  a  promise  on  the  part 
of  the  subscriber  to  pay  for  them.  Upton  v.  Trib- 
iloock,  91  U.  S.  46  (23  L.  ed.  208) ;  Hawley  v.  Upton, 
102  U.  S.  814  (26  L.  ed.  179);  Webster  v.  Upton,  91  U. 
S.  65  (28  L.  ed.  884);  Beene  v.  Cahawba  ft  M.  R  Co.  8 
Ala.  660;  Fry  v.  Lexington  ft  B.  S.  R.  Co.  2  Met.  (Ky.) 
814:  Gill  V.  Kentucky  ft  G.  G.  ft  S.  Min.  Co.  7  Bush, 
685;  Mt.  Sterling  Coalroad  Co.  v.  Little,  14  Bush,  429; 
Chase  v.  East  Tennessee,  Y.  ft  G.  R.  Co.  6  Lea  (Tenn.) 
416;  Small  v.  Herkimer  Mfg.  ft  H.  Co.  2  N.  Y.  830; 
Lake  Ontario,  A.  ft  N.  Y.  R.  Co.  v.  Mason,  16  N.  Y. 
451;  Dayton  v.  Borst,  81  N.  Y.  4S5;  Waukon  ft  M.  R. 
Co.  V.  Dwyer,  49  Iowa,  121 ;  Nulton  v.  Clayton,  54 
Iowa,  426;  Miller  v.  Wild  Gat  Or.  Road  Go.  62  Ind. 
51;  Mitchell  v.  Beckman,  04  Oal.117;  MerrimacMin. 
Co.  ▼.  Levy,  54  Fa.  227;  Cook,  Stock  ft  Stockh.  66. 
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Jav., 


?aDT  is  organized,  10  per  cent,  $19,000;  May 
,  1887,  10  per  cent,  110.000.  etc. 

The  undersigned  subscribe  the  amounts  set 
opposite  their  respective  names,  on  condition 
that  all  the  works  of  the  company  shall  be  lo- 
cated at  Junction  City,  Hennepin  County, 
Minnesota. 

John  A.  Davis,  $6,000  (and  other  persons). 

Mewrs,  C«M.Pond  and  James  O.  Pierce* 
for  appellant: 

Secret  parol  agreements  or  conditions,  at- 
tempted to  be  made  or  imposed,  or  parol  repre- 
sentations made  at  the  time  of  subscription, 
are  inadmissible  in  evidence,  and  immaterial 
to  the  case 

Aug.  &A.  Corp.  §  581:  Cook,  Stock  & 
Stockh.  §  137;  Waterman,  Corp.  §  198. 

Conditional  subscriptions  are  those  only  in 
which  the  condition  is  a  part  of  the  sub- 
scription. 

Cfook,  Stock  &  Stockh.  §  77. 

If  the  supposed  condition  was  not  expressed 
in  the  contract  of  subscription,  but  rested  in  a 
verbal  understanding  or  agreement  at  the  time 
the  subscription  was  made,  it  can  constitute  no 
defense  to  the  liability  on  the  contract,  either 
in  law  or  equity. 

Dill  V.  Wabash  VaUey  B,  Co.  21  Dl.  91,  92. 
See  Fdgat^i  Com,  2  De  G.  J.  &  S.  456. 

In  the  following  cases  this  rule  was  applied 
to  subscriptions  given  before  the  organization 
of  the  corporation  for  the  purpose  of  promot- 
ing the  particular  corporation : 

Zak^  Ontario,  A.  dt  K  T,  B,  Oo,  v.  Mason, 
16N.  Y.  451;  Miss.  0.4tB.R  B.  Go.  v.  Cross, 
20  Ark.  454,  North  Carolina  B.  Co.  v.  Leach. 
4  Jones,  L.  840*  Miller  v.  Ilanoter  Junction  db 


&  IL  Oo.  87  Pa.  95,  99;  Cal^  v.  nOa.  ^ 
a  0.  B.  Co.  80  Pa.  883;  Be^ord  B.  Oo.  t. 
Bowser,  48  Pa.  29;  Wight  v.  8/idbu  B.  Oo.  18 
B.  Mon.  4;  East  Tenn.  d  V.  R  Oo.  v.  Qain- 
mon,  5  Sneed,  587,  571. 

In  the  following  cases  the  same  rule  was  also 
applied  to  subscriptions  to  an  existing  corpo- 
ration : 

Fiscataqua  Ferry  Oo,  v.  Jones,  89  N.  H.  491, 
497;  MeClure  t.  People^s  Freight  B.  Co.  90  Pa. 
269,  271;  McCarty  v.  Sainsgrove  A  N.  B.  R 
Co.  87  Pa.  336;  BearleU  v.  Academy  of  Music, 
46  Md.  132, 149;  Oorwith  v.  Culver,  69  HI.  503. 
506;  Oelpeke  v.  Blake,  16  Iowa,  887;  Jack  t. 
Naber,  15  Iowa,  450;  DownisY.  White,  12  Wis. 
176;  Madison  d  I.  PI.  Boad  Oo.  t.  Stevens,  6 
Ind.  379;  Cincinnati,  U.  d  Ft.  W.  B.  Co.  v. 
Pearce,  28  Ind.  502;  Bidg^flM  dJT,  T.  B.  Oo. 
V.  Brush,  43  Conn.  86. 

Inasmuch  as  appellant  was  not  in  existence 
at  the  time  when  this  alleged  parol  condition 
was  attempted  to  be  imposeid,  evidence  thereof 
is  not  to  be  admitted  on  the  ground  that  the 
transaction  was  between  the  original  parties; 
and  thus  even  the  modified  rule  of  Merchants 
Exdiange  Bank  v.  Luckow,  37  Minn.  542;  Wesst- 
man  v.  Krumvoeide,  80  Minn.  318,  and  Skaaraas 
V.  Finnegan,  31  Minn.  48,  has  no  application 
here. 

Messrs.  Ferfl^ueon  A  Kneelaad*  for  re- 
spondent: 

Plaintiff  is  a  mere  assignee  of  a  chose  in 
action,  and  has  no  rights  superior  to  his  assignor. 

1  Parsons,  Cont.  p.  229;  Hostetter  v.  Alexan- 
der, 22  Minn.  559;  Smith  v.  South  Boyalton 
Bank,  82  Vt.  341-851. 

The  point  of  the  defense  that  as  to  the  re- 


in Maine  an  acrreement  to  "take  and  fill"  a  num- 
ber of  shares  has  boea  held  equivalent  to  an  express 
promise  to  pay  for  them.  Buckfleld  Branch  R.  Oo. 
V.  Irish,  80  Maine,  U;  Penobscot  &  K.  R.  Co.  v.  Bart- 
lett,  12  Gray,  24^1;  Belfast  ft  M.  L.  R.  Ck>.  v.  Moore,  60 
Maine,  661:  Belfast  ft  M.  L.  R.  Co.  v.  Cottrell,  66 
Maine,  185 ;  Kennebec  ft  P.  R.  Co.  v.  Kendall,  81 
Maine,  470. 

But  in  other  States  in  those  Jurisdictions  the  un- 
dertaJcinsr  to  take  up  the  shares  is  one  thing,  and 
the  undertaking  to  pay  for  them  another;  and 
where  there  is  no  express  promise  to  pay  for  the 
shares  in  the  subscription,  no  action  can  be  main- 
tained. Andover  ft  M.  Tump.  Corp.  v.  Gould,  6 
Mass.  40:  Atlantic  Cotton  Mills  v.  Abbott,  0  Cush. 
423;  Mechanics  Foundry  ft  Mach.  Co.  v.  Hall,  121 
Mass.  272;  Katama  Land  Co.  v.  Jemegan,  126  Mass. 
156;  Boston,  B.  ft  G.  R.  Oo.  v.  Wellington,  113  Mass. 
79;  Essex  Turnp.  Corp.  v.  Collins,  8  Mass.  202 ;  City 
Hotel  V.  Dickinson,  6  Gray,  586;  Russell  v.  Bristol, 
49  Conn.  251;  Odd  Fellows  Hall  Co.  v.  Glazier,  5  Harr. 
(Del)  172;  N.  H.  Cent  R.  Co.  v.  Johnson,  SO  N.  H. 
890;  Conn,  ft  P.  R.  R.  Co.  v.  BaUey,24  Vt.  465:  Cook, 
Block  ft  Stockholders,  66. 

Terms  and  stipvlations  cannot  be  varied  by  pardL 

Where  a  subscription  contract  is  absolute  on  its 
face,  it  is  well  settled,  both  In  equity  and  at  law, 
that  parol  evidence  of  previous  or  contemporane- 
ous negotiations,  stipulations,  terms  or  agreements 
is  not  admissible  except  for  the  purpose  of  proving 
that  the  parties,  at  the  time  consummating  the 
agreement,  intended  and  understood  that  such 
terms  and  stipulations  would  be  incorporated,  but 
omitted  the  same  by  accident,  fraud  or  mistake. 
Brown  lee  v.  Ohio,  I.  ft  I.  R.  Co.  18  Ind.  68;  Piscata- 
qua  Ferry  Co.  v.  Jones,  39  N.  H.  491;  Kennebec  ft  P. 
R.  Co.  v.  Waters,  34  Maine,  369;  Cincinnati,  (J.  ft  Ft 
8  Li.  li.  A« 


W.  R.  Co.  V.  Pearce,  28  Ind.  602;  Scarlett  v.  Academy 
of  Music,  46  Md.  182;  Dill  v.  Wabash  YaUey  R.  Co.  21 
ni.  01;  White  Mts.  R.  Co.  v.  Eastman,  84  N.  H.  124; 
East  Tenn.  ft  Y.  R.  Co.  v.  Gammon,  6  Sneed  (Tenn.) 
607;  Corwith  v.  Culver,  69  lU.  502;  Jack  v.  Naber,  15 
Iowa,  450;  Thomburgh  v.  Newcastle  ft  D.  R.  Co.  14 
Ind.  400;  Gtolpoke  v.  Blake,  15  Iowa,  887;  Johnson  v. 
Pensaoola  ft  G.  R.  Co.  9  Fla.  290;  Miss.  O.  ft  R.  R.  B. 
Co.  V.  Cross.  20  Ark.  448;  Ridgefleld  ft  N.  Y.  R.  Co.  v. 
Brush,  48  Conn.  86;  Phoenix  Warehousing  Co.  v. 
Badger,  6  Hun,  203;  affirmed  in  67  N.  Y.  294;  White 
Hall  ft  P.  R.  Co.  V.  Myers,  16  Abb.  Pr.  N.  &  84; 
Cook,  Stock  ft  Stockholders,  138. 

Contemporaneous  parol  OQrtement  not  admissQAe  to 
eontradtet  or  vary  written  eontracL 

Proof  of  a  contemporaneous  parol  agreement  or 
declaration  is  InadmissiMe  to  alter  or  oontradiot  a 
contract  in  writing.  MiUer  v.  Bdgerton,  88  Kan.  96; 
Buchanon  v.  Adams,  0  Cent  Rep.  120, 40  N.  J.  L.  686; 
Johnson  v.  Glover,  10  West  Rep.  125,  121  I1L283; 
Wood  V.  aark,  10  West.  Hap.  117, 121  HL  850;  Tucker 
V.  Tucker,  11  West  Rep.  869,  118  Ind.  272;  Wood  v. 
Moriarty,  4  New  Eng.  Rep.  269, 15  R.  1. 518;  Iiooney 
V.  Rankm,  15  Oreg.  617;  Ortt  v.  Minneapolis  ft  St  L. 
R.  Co.  86  Minn.  896;  Rentman  v.  Gamble  (Md.)  11 
Cent  Rep.  547;  Snowhtll  v.  Reed,  9  Cent  Ren.  125, 49 
N.  J.  L.  202;  Centenary  M.  B.  Cburoh  v.  dime,  T 
Cent  Rep.  889, 116  Pa.  146, 19  W.  N.  a  864. 

But  parol  evidence  may  show  a  collateral  agree* 
ment  between  the  parties,  not  inconsistent  with  the 
written  agreement  Williams  v.  Kent,  9  Cent  Rep. 
97,  67  Md.  350. 

A  written  contract  cannot  be  oontrolled,  dimin- 
ished or  enlarged  by  any  oontemporaneous  verbal 
agreement  between  the  parties  in  relation  to  the 
subject  matter  of  the  contract  Carr  v.  Hays,  9 
Wcdt.  Rep.  185, 110  Ind.  406;  Chandler  v.  Thompson* 
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Bpondent  there  "WtB  no  valid  delivery  of  the 
Bubscription  paper  was  sustained  by  the  trial 
court. 

CouDsel  for  appellant  cite  numerous  author- 
ities which  they  claim  militate  against  this  po- 
sition; but  upon  examination  it  will  be  seen 
that  none  of  tneir  citations  aid  them  in  their  con- 
tention. They  simply  sustain  the  proposition, 
upon  which  there  is  no  controversy,  that  parol 
evidence  is  inadmis8Q)le  to  vary  the  terms  of  a 
written  contract.  Counsel  have  almost  entirely 
ignored  the  distinction  between  conditions  pre- 
<^ent— that  is,  conditions  necessary  to  be 
performed  before  delivery — and  conditions 
subsequent. 

The  rule  as  to  the  inadmissibility  of  parol 
testimony  has  no  application  until  there  is  a 
scubsistin^  contract  Delivery  is  a  prerequisite 
to  the  existence  of  a  contract;  and  where  an  in- 
strument is  placed  in  the  hands  of  ajwrson 
with  instructions  not  to  deliver  it  nor  use  it  in 
any  way  until  the  performance  of  certain  con- 
ditions, a  strict  compliance  therewith  is  pre- 
requisite to  a  valid  deliv^. 

8  Washb.  Real  Prop.  577-^684;  Tqft  v.  Tq/t, 
69  Mich.  185;  EverU  v.  Api£i,  4  Wis.  848,  8 
Wis.  458;  LivdUy  v.  Qroff,  87  Minn.  841,  par.  8. 

The  decision  of  the  tnal  court  that  the  parol 
testimonv  was  admissible  and  constituted  a 
good  defense,  is  sustained  by  the  following 
authorities: 

Bdoit  AM.B.(Jo,  v.  Pakner,  19  Wis.  674; 
Ottawa,  0,4b  F.  B.  V.  B.  Co.  v.  EaSL  1  Dl. 
App.  612;  BurratM  v.  Smith,  10  N.  Y.  650; 
Cau  V.  PitUimrg,  V.  <t  C.  R  do.  80  Pa.  81; 
Tiemie  Water  Poum  A  Iffg,  Go.  v.  Lang,  68 
Maine,  480;  Weiiman  v.  Krumweide,  80  Mh)n. 
818;  Ayret  v.  MUroy,  68  Mo.  616. 


In  some  States,  notably  In  Michigan  and 
Wisconsin,  the  defense  of  non-delivery  of  a 
negotiable  note  is  held  good  as  against  even  a 
bona  Jlde  purchaser  for  value. 

Bunon  ▼.  Huntington,  21  Mich.  416.  481, 
482;  Okipman  v.  Tucker,  88  Wis.  48;  Bobert$ 
V.  MeOrath,  88  Wis.  62. 

Mitchell*  /.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  recover  installments 
due  on  subscriptions  to  stock  of  the  plaintiff. 
The  facts  fully  appear  from  the  findings  of  the 
court  in  connection  with  Exhibits  A  and  B,  at- 
tached to  the  complaint 

Those  material  lor  present  purposes  are  that 
a  scheme  having  been  started  to  organize  a 
manufacturing  corporation  with  |260,000  cap- 
ital, whose  works  should  be  located  at  Junc- 
tion City  near  Minneapolis,  and  one  McDonald 
having  proposed  that  if  the  citizens  of  Minne- 
apolis would  subscribe  $190,000  to  the  capital 
stock  he  would  subscribe  the  remaining  $60,000 
—one  Janney,  a  promoter,  but  not  a  subscriber, 
to  the  stock  of  the  proposed  corporation,  acting 
as  a  voluntary  solicitor,  having  with  him  the 
subscription  paper  (Exhibits  A  and  B),  about 
April  1, 1887.  proceeded  to  canvass  for  sub- 
scriptions to  tne  stock  of  the  proposed  corporar 
tion  on  the  terms  and  conditions  embodied  in 
the  paper.  He  first  applied  to  defendant,  who 
subscribed  $5,000  of  stock.  Afterwards,  and 
about  the  same  date,  other  citizens  respectively 
subscribed  to  the  stock  on  the  same  paper  to 
the  aggregate  amount,  including  defendant's 
subscription,  of  $190,000  of  which  over  $65,000 
has  been  paid  in  to  plaintiff.  Thereupon  Mc- 
Donald in  accordance  with  his  proposition  sub- 


aOFed.  Rep.  88;  Smith  v.  Fitzgerald,  4  Hfew  Bng.  Bep. 
a&,68Vt4SL 

It  is  only  wbere  the  oontract  is  obviously  inoom- 
plete  and  imperfect,  by  reasoa  of  the  absence  of 
some  provisloii  which  it  is  apparent  the  parties 
must  have  contemplated  as  a  part  thereof « that 
parol  evidence  is  admissible  to  supply  the  defect 
Holcombe  v.  Munson,  6  Gent  Rep.  806, 106  N.  Y.  682; 
Barton  v.  Anderson,  8  West  Rep.  681,  lOA  Ind.678. 

If  a  part  only  of  a  contract  be  put  in  writinflr«  tlie 
matter  left  out  may  be  supplied  by  parol  evidence. 
Black  River  Lumber  Go.  v.  Warner,  12  West  Bep. 
a»,  98  Mo.  874. 

Parol  evidence  Is  admlasible  to  show  a  contem- 
poraneous verbal  agreement  inducing  the  execu- 
tion of  a  written  obligation,  although  it  may  change 
Its  terms;  but  the  evidence  must  be  dear  and  In- 
dubitable. Thudlum  v.  Yost  (Fa.)  0  Gent  Rep.  687, 
flow.  M.  0. 217;  Oake  v.  Pottsville  Bank,  8  Gent 
Bep.  804,  U6  Pa.  264, 19  W.  N.  G.  428. 

The  rule  excluding  parol  testimony  to  vary  a 
written  contract  is  confined  to  the  parties  or  their 
privies  (Pirn  v.  Wait  32  Fed.  Rep.  741),  and  does  not 
prevent  strangers  from  introducing  such  evidence. 
Kellogg  V.  Tompson,  2  New  Bng.  Rep.  170, 148  Mass. 
96;  Norton  v.  Keogh,  42  Hun,  611. 

Antecedent  and  Hubeequent  parol  aareemente. 

Where  there  is  neither  allegation  nor  proof  of 
any  fraud,  accident  or  mistake  in  the  execution  of 
a  written  instrument  or  of  any  promise  made  on 
its  execution  as  to  its  use,  which  was  subsequently 
violated,  parol  evidence  is  not  admissible  to  con- 
tradict or  vary  it  Jackson  v.  Bayne,  6  Gent.  Rep. 
150, 114  Pa.  67. 

When  parties  have  reduced  an  agreement  to  writ- 
ing, nothing  said  between  them  anterior  to  the 
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formation  of  the  written  contract  can  be  proved 
for  the  purpose  of  varying  Its  meaning  or  adding 
to  the  obligations  imposed  by  its  terms.  Warren 
Qbiss  Works  Ga  v.  Keystone  Goal  Go.  3  Gent  Rep. 
861, 65  Md.  647:  Turner  v.  St  Louis  &  8.  F.  R.  Go.  2 
West  Rep.  610, 20  Mo.  App.  682;  Husson  v.  Oppen- 
helm,  2  Cent  Rep.  474, 101  N.  Y.  flf78 ;  Randolph  v. 
Helps,  0  Golo.  20;  Brown  v.  BusBei]«2  West  Rep.  660, 
]06Ind.4L 

Where  evidence  of  understanding  of  parties  as  to 
the  effect  of  the  instrument  is  lo  harmony  with  the 
face  of  the  instrument  its  admission  is  harmless. 
Spencer  v.  Robbins,  8  West  Rep.  700, 106  Ind.  680L 

The  circumstances  attending  the  making'  of  a 
written  instrument  may  be  proved  by  parol  (Gen- 
tenary  M.  E.  Ghurch  v.  Glime,  7  Gent  Rep.  686,  lia 
Pa.  146, 10  W.  N.  G.  861),  in  order  to  understand  the 
language  and  sense.  Wood  v.  Glark,  10  West  Rep. 
117, 121  HI.  859;  Bigelow  v.  Gapen,  6  New  Eng.  Rep. 
257, 145  Mass.  270. 

Extraneous  evidence  is  admissible  to  prove  every 
material  fact  known  to  parties  when  writings  were 
executed.  Hinckley  v.  Hinckley,  4  New  Bng.  Rep. 
687, 79  Maine,  830. 

But  the  express  terms  cannot  be  varied  by  proof 
of  the  negotiations  and  transactions  out  of  which 
it  grew,  and  the  droumstances  which  surrounded 
its  adoption  (Ghandler  v.  Thompson,  80  Fed.  Rep. 
88);  and  it  is  not  competent  to  add  by  parol  any- 
thing to  a  oontract  required  by  statute  to  be  In 
writing.  Holcombe  v.  Munson,  5  Gent  Rep.  402,  lOS 
N.  Y.  682;  Randolph  v.  Helps,  9  Golo.  29. 

Where,  however,  the  parol  agreement  or  condi- 
tion is  made  subsequently  to  the  making  of  the 
contract,  and  upon  a  sufficient  consideration,  it  has 
been  upheld.   Gook,  Stock  &  Stockholders,  79. 
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Bcribed  the  remaining  $60,000,  which  he  has  paid 
lip  in  full.  Ail  the  conditions  expressed  in  the 
-written  suhscription  (Exhibit  A)  having  been 
fully  i)erfonned  and  complied  with,  the  pro- 
posed corporation  was  afterwards,  about  April 
25,  1887,  or^nized,  and  these  subscriptions  to 
its  stock  delivered  over  to  it  The  corporation 
acting  in  good  faith  uoon  such  subscriptions, 
fncluding  that  of  defendant,  expended  large 
sums  of  money  in  locating  and  constructing  its 
works,  and  entered  into  large  contracts,  and  in- 
curred liabilities  to  the  amount  of  over  $75,000. 
During  all  tbis  time  the  corporation  had  no 
notice  or  knowledge  of  any  condition  being  at- 
tached to  defendant's  subscription  other  than 
those  expressed  in  the  subscription  paper  itself. 
Keitber  is  it  found  or  claimea  that  any  of  the 
other  subscribers  to  the  stock  had  any  such  no- 
tice or  knowled^.  Defendant  was  not  present 
at  the  organization  of  the  corporation  and  never 
attended  or  took  part  in  any  of  its  meetings, 
and  had  no  notice  or  knowlMge  that  the  sub- 
scription paper  had  been  transferred  or  deliv- 
ered over  to  the  plaintiff,  or  that  plaintiff  relied 
on  it,  until  about  November,  1887,  just  prior  to 
the  commencement  of  tbis  action. 

Upon  the  trial  the  defendant  was  permitted, 
against  plaintiff's  objection  and  exception,  to 
testify  that  he  signed  or  subscribed  to  the  stock 
only  upon  the  express  oral  condition  and  agree- 
ment then  had  between  him  and  Jauney  that 
the  latter  should  retain  in  his  possession  said 
agreement  with  his  name  signea  thereto,  and 
not  delirer  it  to  anyone  or  use  it  in  any  way 
until  certain  four  persons  should  subscribe  to 
the  stock  each  in  Uie  sum  of  $5,000;  that  Jan- 
ney  took  the  agreement  from  defendant  on  that 
express  condition  and  understanding,  and  not 
otherwise;  that  none  of  these  four  persons  ever 
did  subscribe  to  the  stock  of  the  plaintiff;  and 
that  defendant  never  authorized  Janney  or  any- 
one to  deliver  said  agreement  to  anyone  except 
upon  the  condition  referred  to. 

The  court  found  the  facts  to  be  in  accordance 
with  the  testimon^r,  and  upon  that  ground 
found,  as  a  conclusion  of  law,  that  defendant 
never  became  a  subscriber  to  the  plaintiff's 
stock.  The  competency  of  this  evidence  is  the 
sole  question  in  this  case. 

Under  the  elementary  rule  of  evidence  that  a 
written  agreement  cannot  be  varied  or  added  to 
by  parol,  it  is  not  competent  for  a  subscriber 
to  stock  to  allege  that  he  is  but  a  conditional 
subscriber.  The  condition  must  be  inserted  in 
the  writing  to  be  effectual.  Tbis  rule  applies 
with  special  force  to  a  case  like  the  present 
where,  to  allow  the  defendant  now  to  set  up  a 
secret  parol  arrangement  by  wbicb  he  may  be 
released,  while  bis  fellow  sujbscribers  continue 
to  be  bound,  would  be  a  fraud  not  only  upon 
them  but  upon  the  corporation,  which  has  bicen 
organized  on  the  faith  of  these  subscriptions,  and 
upon  its  creditors.  The  defendant,  of  course, 
does  not  attempt  to  controvert  so  elementary  a 
rule  as  the  one  suggested,  but  contends  that  the 
effect  of  this  evidence  was  not  to  vary  or  con- 
tradict the  terms  of  the  writing,  but  to  prove 
that  there  was  never  any  delivery  of  it;  and 
hence  that  there  never  was  any  contract  at  all, 
delivery  being  prerequisite  to  the  very  existence 
of  a  contract.  His  claim  is  that  the  subscrip- 
tion paper  was  given  to  and  received  by  Janney 
merely  os  an  escrow,  or  as  in  the  nature  of  an 
^L.R.A. 


escrow,  only  to  be  delivered  or  used  upon  the 
performance  of  certain  conditions  precedent^ 
and  that  until  they  were  performed  there  could 
be  no  valid  delivery.  In  determining tiiis  ques- 
tion it  becomes  important  to  consider  the  nat- 
ure of  a  subscription  to  the  stock  of  a  proposed 
corporation,  and  the  relation  of  the  dif^rent 
parties  to  each  other  under  the  facts  of  this  case. 

A  subscription  by  a  number  of  persons  to  the 
stock  of  a  corporation  to  be  thereafter  formed 
by  them  has  in  law  a  double  character: 

First f  it  is  a  contract  between  the  subscribers 
themselves  to  become  stockholders,  without 
further  act  on  their  part,  immediately  upon  the 
formation  of  the  corporation.  As  such  con  tract 
it  IB  binding  and  irrevocable  from  the  date  of 
the  subscription  (at  least  in  the  absence  of  fraud 
or  mistake),  unless  canceled  by  consent  of  all 
the  subscribers  before  acceptance  by  the  cor- 
poration. 

Second,  it  is  also  in  the  nature  of  a  continuing 
offer  to  the  proposed  corporation  which,  upon 
acceptance  bv  it  after  its  formation,  becomes 
t\a  to  each  subscriber  a  contract  between  him 
and  the  corporation.  1  Horawetz,  Priv.  Corp. 
§  47  rf  seq.;  Red  Wing  Hotel  Co.  v.  FHedrieh,  20 
Minn.  112, 

Janney,  the  promoter,  who  solicited  and  ob- 
tained the  sul)scriptions,  occupied  tiie  position 
of  agent  for  the  subscribers,  as  a  body,  to  hold 
the  subscriptions  until  the  corporation  was 
formed  in  accordance  with  the  terms  and  con- 
ditions expressed  in  the  agreement  and  then 
turn  it  over  to  the  company  without  any  further 
act  of  delivery  on  the  part  of  the  subscribers. 
The  corporation  would  then  become  the  party 
to  enforce  the  rights  of  the  whole  body  of  sub- 
scribers. 

It  follows,  then,  that,  considering  the  sub- 
scription as  a  contract  between  the  subscribers, 
a  delivery  to  Janney  by  a  subscriber  was  a  com- 
plete and  valid  delivery  so  that  his  subscription 
became  eo  instanti  a  binding  contract.  The 
case  stands  precisely  as  a  case  where  a  contract 
is  delivered  bv  the  obligor  to  the  obligee.  It 
cannot,  therefore,  be  treated  as  a  case  where  a 
writing  has  been  delivered  to  a  third  party  in 
escrow.  The  defendant,  however,  attempts  to 
bring  the  case  within  the  rule  of  Westman  v. 
Krumweide,  80  Minn.  818,  in  which  this  court 
held  that  parol  evidence  was  admissible  to  show 
that  a  note  delivered  by  the  maker  to  the  payee 
was  not  intended  to  be  operative  as  a  contract 
from  its  delivery,  but  only  upon  the  happening 
of  some  contingency,  though  not  expressed  by 
its  terms — that  is,  tnat  the  delivery  was  only  in 
the  nature  of  an  escrow.  We  so  held  upon  what 
seemed  the  great  weight  of  authority,  although 
the  doctrine,  even  to  the  extent  it  was  applied 
in  that  case,  is  a  somewhat  dangerous  one. 

The  distinction  between  proving  bv  parol 
that  the  delivery  of  a  contract  was  conditional, 
and  that  the  contract  itself  contained  a  condi- 
tion not  expressed  in  the  writing,  is  one  founded 
more  on  refinement  of  loffic  than  upon  sound 
practical  grounds.  It  endangers  the  salutary 
rule  that  written  contracts  should  not  be  varied 
by  parol.  Said  Earl,  J,,  in  JPym  v.  Campbell, 
6  EL  &  Bl.  870,  in  sustaining  such  a  defenae: 
"I  grant  the  risk  that  such  a  defense  mav  b3 
set  up  without  ground,  and  I  agree  that  a  )ur/ 
should  therefore  look  on  such  a  defense  with 
susoicion." 
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Aod  Id  all  the  cases  where  Hacn  a  defense 
has  been  sustained,  so  far  as  wc  can  discover, 
they  have  been  cases  strictly  between  the  oriff- 
Inal  parties,  and  where  no  one  has  changed  hu 
situation  in  reliance  upon  the  contract  and  in 
ignorance  of  the  secret  oral  condition  attached 
to  the  deUverv;  and  hence  no  question  of  equi- 
table estoppel  arose.  Many  of  the  cases  have 
been  careful  to  expressly  limit  the  rule  to  such 
cases.  B&ntan  y.  Martin,  53  N.  Y.  670;  Steeet 
y.  Stewmi,  7  R.  1. 876. 

Conceding  the  rule  of  Wesiman  y.  Krvm- 
weide,  supra,  to  its  full  extent,  there  are  certain 
well  recognized  doctrines  of  the  law  of  equita- 
ble estoppel  which  render  it  inapplicable  to  the 
facts  of  the  present  case.  This  subscription 
agreement  was  not  intended  to  be  the  sole  con- 
tract of  defendant.  It  was  designed  to  be  also 
signed  by  other  parties,  and  from  its  very  nature 
defendant  must  have  known  this.  Each  suc- 
ceeding subscriber  executed  it  more  or  less  upon 
the  faith  of  the  subscriptions  of  others  preced- 
ing his.  The  paper  purports  on  its  face  to  be 
a  completed  contract  containing  all  the  terms 
and  all  the  conditions  which  the  subscribers  in- 
tended it  should.  When  this  agreement  was 
g resented  to  others  for  subscription,  defendant 
ad  not  only  signed  it  in  this  form  but  he  had 
also  done  what,  under  the  facts,  constituted,  to 
all  outward  appearances  at  least,  a  complete 
aud  valid  delivery.  He  had  placed  it  in  the 
proper  channel  according'  to  the  ordinary  and 
usual  course  of  proqpdure  for  passing  it  over 
to  the  corporation  when  organizisd,  ana  clothed 
Janney  with  all  the  indicia  of  authority  to  hold 
and  use  it  for  that  purpose  without  any  other 
or  further  act  on  his  part,  untrammeled  by  any 
condition  other  than  those  expressed  in  the 
writing.  In  reliance  upon  this,  others  have  not 
only  subscribed  to  tbe  stock  but  have  since  paid 
in  a  large  share  of  it.  The  corporation  has 
been  organized  and  engaged  in  business,  ex- 
pending larj^  sums  of  money  and  contracting 
large  liabilities,  all  upon  the  strength  of  these 
subscriptions  to  its  stock  and  in  entire  ignorance 
of  this  secret  oral  condition  which  defendant 
now  claims  to  have  attached  to  the  delivery. 

To  permit  defendant  to  relieve  himself  from 
liability  on  any  such  ground,  under  this  state 
of  facts,  would  be  a  fraud  on  others  wiio  have 
subscribed  and  paid  for  stock,  upon  the  corpo- 
ration which  has  been  organized  and  incurred 
liabilities  in  reliance  upon  the  subscriptions, 
and  on  creditors  who  have  trusted  it.    The  fa- 


miliar principle  of  equitable  estoppel  by  conduct 
applies,  viz. :  where  a  person  by  his  words  or 
conduct  willfully  causes  another  to  believe  in 
the  existence  of  a  certain  state  of  facts  and  in- 
duces him  to  act  on  that  belief  so  as  to  alter  his 
own  previous  condition,  he  is  estopped  from 
denving  the  truth  of  such  facts  to  the  prejudice 
of  the  other. 

We  have  examined  all  of  the  numerous  cases 
cited  by  defendant's  counsel  and  fail  to  find  one 
which,  in  oiu*  judgment,  is  analogous  in  its 
facts  or  the  law  of  which  will  cover  the  present 
case.  The  two  which  at  first  sight  might  seem 
most  strongly  in  his  favor  arc  Beloii  db  J/.  E. 
Co.  V.  Palmer,  19  Wis.  574.  and  Ottatoa,  0,  db 
F,  R.  F.  R  Co,  y.  HaU,  1  Bradw.  612.  But  an 
examination  of  these  cases  will  show  that  in 
neither  did  or  could  any  question  of  estoppel 
arise,  and  in  both  tbe  court  held  that  the  per- 
son to  whom  tbe  instrument  was  delivcreJ 
after  signature  was  a  stranger  to  it,  so  that 
it  was  strictly  a  delivery  in  escrow  to  a  third 
party. 

Cases  are  cited  where  a  surety  signed  a  bond 
or  non-negotiable  note  and  delivered  it  to  the 
principal  obligor,  upon  condition  that  it  should 
not  l)e  delivered  to  the  obligee  until  some  other 
person  signed  it,  and  where  without  such  sig- 
nature tbe  principal  obligor  delivered  it  to  the 
obligee — and  yet  the  courts  held  that  the  surety 
was  not  liable  although  the  obligee  had  no  no- 
tice of  the  condition.  Such  cases  seem  usually 
to  proceed  upon  the  theory  that  a  delivery  to 
the  principal  obligor  under  such  circumstances 
is  a  mere  delivery  in  escrow  to  a  stranger— tbe 
term  "  stranger  **  in  the  law  of  escrow  being 
used  in  opposition  merely  to  the  jrarty  to  whom 
the  contract  runs.  It  may  well  faie  doubted 
whether  in  such  cases,  where  the  instrument 
is  complete  on  its  face,  the  courts  have  not 
sometimes  ignored  the  law  of  equitable  estop- 
pel. No  such  defense  would  bo  allowed  in  ths 
case  of  negotiable  paper,  and  it  is  not  clear  why 
the  distinction  should  be  drawn  on  that  line. 
The  doctrine  of  estoppel  rests  upon  totally  dif- 
ferent grounds  and  operates  independently  of 
negotianility,  being  founded  upon  principles  of 
equity.  But  whetuer  the  cases  referred  to  be 
right  or  wrong,  we  do  not  see  that  they  are  in 
point  here. 

Our  conclusion  is  that  the  court  erred  in  ad- 
mitting the  evidence  objected  to,  and  for  that 
reason  a  new  trial  must  be  awarded. 

Order  revened. 
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Thomas  FINLAYSON,  Respt, 

V. 

Margaret  FINLAYSON,  Appt. 
( Oreg. ) 

*!.  ▲  deed  to  real  property  cannot  be  in- 
validated by  parol  evldenoe  ahowing  that  there 

*Head  notes  by  Thatkr,  Oh,  J. 


NoTB.— i)0«d  made  to  married  tooman, 
A  transfer  of  property,  real  or  personal,  by  a 
husband  to  his  wife,  without  the  intervention  of  a 

8L.RA. 


was  no  consideration  for  its  execution,  when  it 
oon tains  a  recital  that  a  oonsideration  had  been 
received  by  the  grantor;  nor  can  it  be  shown  liy 
such  evidence  that  the  object  or  purpose  cf  a 
deed  duly  delivered  to  tbe  grtmtee  was  different 
from  that  implied  by  its  terms,  unless  executed 
to  secure  the  payment  of  a  debt  or  the  perform- 
auoe  of  some  other  act. 

2.  A  deed  may  be  set  aside  for  fraud  or 
duress,  and  a  trust  may  arise  out  of  a  transaction 


third  person,  is  good  in  equity.    Barrows  v.  Keeue, 
4  New  Eng.  Rep.  271, 15  B.  I.  484. 
In  a  deed  of  laud,  sileot  aa  to  source  of  the  oon- 
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which  will  be  enforced  in  face  of  the  expren 
terms  of  a  deed:  but  it  must  be  a  trust  arising  by 
operation  of  law.  The  parties  to  a  deed  cannot 
create  a  trust  in  favor  of  the  grantor,  except  by 
an  instrument  in  writing  declaring  the  same. 

a.  Fnuid  will  Tltlato  a  ecmtimety  but,  whero 
the  parties  to  the  contract  stand  upon  an  equality 
of  footing,  the  fraud  must  consist  of  a  false  rep- 
resentation of  a  material  fact,  and  the  party  to 
whom  it  is  made  not  be  able,  by  the  exerciBe  of  a 
reasonable  caution  and  yigilance,  to  detect  its 
falsity. 

4.  Where  a  wifb  urged  and  Importnned 
her  hnshand  to  Gonvear  to  her*  in  her  own 

right,  valuable  premises,  wnlch  the  husband  had 
acquired  by  the  joint  efforts  of  both  since  their 
marriage,  and  the  husband  was  induced  to  make 
the  conveyance  through  such  urging  and  impor- 
tunityt  and  the  assurances  of  the  wife  that  he 
should  enjoy  them  with  her  as  a  home,  the  same 
as  be  had  previously;  and  after  the  conveyance 
was  made  she  induced  him  by  similar  assurances 
to  build  a  new  house  upon  the  premises,  and 
otherwise  improve  them,  at  an  expense  to  the 
husband  of  $4,000;  and  after  living  upon  the 
premises,  as  they  usually  had  done,  for  three 
years  and  a  half,  difficulty  arose  between  them, 
resulting  in  her  expelling  him  therefrom,— Aeld, 
that  her  persuasions,  importunities,  and  assur- 
ances, and  her  subsequent  conduct  in  expelling 
him  from  the  premises,  did  not  constitute  a  fraud 
that  would  justify  a  oourt  of  equity  in  setting 
aside  the  deed  of  conveyance. 

B^  Compensationu  field,  further^  that  the  amount 
of  the  expenses  incurred  by  the  husband  in  build- 
ing the  house  and  In  improving  the  property 
should  be  paid  to  him  by  the  wife,  and  should  be 
made  a  charge  upon  the  premises  in  his  favor. 


(February  19,  imo 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  of  Baker  Comity  in  favor 
of  plaintifP  in  an  action  to  set  adde  a  deed  of 
certain  land.    Modified. 

The  facts  sufficiently  appear  in  the  opinion. 

Messn.  A.  J.  Lawrence  and  C.  W.  Han- 
wille  for  appellant. 

•  Mean.  nL  L.  Olmsted,  B.  8.  Ander- 
son, I.  D.  Haynea  and  Thornton  WUp 
liams,  for  respondent: 

Where  a  party  occupies  a  position  of  conil- 
dential  relation  to  another,  and  by  a  deed  or 
contract  obtains  a  pecuniary  advantage  to  him- 
self without  an  adequate  consideration  therefor 
in  money  or  its  value,  the  presumption  is  thai 
the  advantage  was  obtained  by  undue  influence; 
and  it  devolves  upon  the  defendant  to  satisfac- 
torily establish  the  fact  that  the  contract  was 
entered  into  freely  and  fairly  and  obtained 
without  undue  influence. 

Bergen  v.  UdaU,  81  Barb.  0;  8HU9  v.  SOUb, 
14  Mich.  72;  Bmb  v.  Bon,  6  Hun.  80;  BanJben 
V.  Patton,  66  Mo.  878;  BaUon  v.  Bolton,  14 
Nev.  410;  Baldoek  v.  JohMon,  14  Oreg.  642; 
Tat/lor  V.  Taylor,  49  U.  8.  8  How.  183  (12  L. 
ed.  1040);  Benuon  v.  Gibton,  24  Mich.  187; 
Wendell  v.  Van  Bensselaer,  1  Johns.  Ch.  844. 

The  power  of  a  court  of  equity  to  compel 
surrender  or  cancellation  of  a  deed  held  in- 
equitably, IB  an  ancient  one,  and  the  relief 
granted  is  to  some  extent  discretionary. 

Fonda  v.  Sage,  48  N.  Y.  178;  Walker  v. 
Hunter,  27  Ga.  886;  (iuick  v.  Skcyveeant,  2 


sideratlon,  made  to  a  married  woman,  a  recital  that 
the  conveyanee  is  "^for  her  separate  estate,  does 
not  indisputably  establish  a  separate  property  in 
the  grantee.   MoGomb  v.  Spangler,  71  ObL  418b 

Qrowndsfor  mUimg  aside  eowwyomoe. 

It  is  a  well  estabUshed  principle  that  whenever  a 
iUse  suggestion  or  suppression  of  truth  occurs, 
and  more  especially  both  together,  they  afford  a 
suilloient  ground  to  set  aside  any  release  or  convey- 
ance. Smith  V.  Blchards,  88  U.  8. 18  Pet.  86  ao  L. 
ed.4S). 

A  vendee  must  have  relied  and  acted  upon  false 
representations,  in  order  to  avoid  the  sale.  South- 
em  Development  Co.  v.  Sllva,  126  D.  8.  247  (81  L. 
ed.  078). 

A  party  is  not  permitted  to  speculate  for  a  time 
on  the  probabilities  of  an  advantageous  bargain 
after  he  has  discovered  a  cause  of  rescission,  but 
he  must  act  promptly  to  compel  It.  Neal  v.  Rey- 
nolds, 88  Kan.  432;  Merrill  v.  Wilson  (Mich.)  10  West 
Bep.  Kn. 

A  contract  which  a  party  is  induced  by  fraud- 
ulent representations  to  enter  into  is  voidable,  and 
he  may,  after  learning  of  the  fraud,  elect  either  to 
rescind  it  or  to  abide  by  it.  Peterson  v.  Chicago, 
M.  &  St  P.  R.Co.  86  Minn.  888. 

Rescission  of  contract  must  be  in  toto^  if  at  aU. 
Neal  V.  fieynolds,and  Merrill  v.Wilson,m(pra;Home 
Ins.  Co.  v.  Howard,  10  West  Rep.  818,  Ul  Ind.  644; 
Snow  V.  Alley,  4  New  Eng.  Rep.  806,  144  Mass.  64B; 
HofTman  v.  King,  70  Wis.  881. 

A  false  or  fraudulent  representation  will  not  af- 
ford grounds  for  relief  against  a  contract,  unless 
it  relates  to  the  subject  matter  of  the  contract 
Blair  V.  Buttolph,  78  Iowa,  3L 

Cases  4n«tafieed. 

A  married  man  induced  by  fraud  and  false  rep- 
resentations of  the  grantee  to  consent  to,  and 
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unite  in,  a  deed  of  real  property  belonging  to  his 
wife,  including  the  family  homestead,  may  main- 
tain an  action  to  set  It  aside.  FarTV.Dunsmoor,86 
Minn.  437. 

Where  a  conveyance  of  the  father^  real  estate  by 
the  complainant  to  the  respondent  was  made  under 
the  erroneous  impression  that  they  were  brothers, 
upon  proof  that  the  defendant  was  fllegitunate, 
that  the  consideration  was  inadequate,  and  that  the 
complainant  was  illiterate,  the  oourt  was  justified 
in  decreeing  the  conveyance  null  and  void.  Meur^ 
er*sApp.ll  Cent  Rep.  6A8, 119  Pa.  188, 21 W.  N.  a 
109. 

Where  one  of  the  joint  owners  of  land  obtained 
the  signature  of  the  other  owners  to  a  deed  there- 
of by  fraud,  and  also  by  misrepresentationr  in- 
duced errantee  to  believe  that  he  represented  the 
other  owners,  the  deed  will  be  set  aside.  Dunning- 
ton  V.  Hubbard,  7  Cent  Rep.  887, 66  Md.  87. 

If  a  part  owner  in  a  mine  fraudulently  conceals 
his  discovery  of  rich  ore  from  a  co-owner,  and  buys 
the  co-owner*s  interest  in  the  mine  for  a  sum  much 
less  than  its  value,  the  sale  will  be  set  aside.  Daniel 
V.  Brown,  88  Fed.  Rep.  849. 

Where  a  defendant  falsely  represented  his  title, 
which  was  confirmed  by  a  false  abstract  the  plaint- 
iff is  entitled  to  a  rescission  of  the  contract  and 
need  not  rely  upon  the  covenants  of  warranty. 
Scadin  v.  Sherwood  (Mich.)  11  West  Rep.  801. 

IFTkot  must  he  proved. 

In  an  action  to  cancel  a  deed  for  fraud,  fraud- 
ulent intent  must  be  proved,  and  It  may  be  inferred 
from  circumstances.  When  so  mf erred  the  ontis  of 
disapproving  fraud  rests  on  the  parties  to  the  trans- 
action. Circumstances  examined  and  found  to 
raise  presumption  of  fraud.  Zinuner  v.  Miller,  1 
Cent  Rep.  700, 64  Md.  291 

A  bill  to  cancel  a  deed  will  be  dismissed  where  the 
issue  is  entirely  one  of  fact,  and  the  integrity  of 
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Paige,  Ch.  84,  90;  I^ampian  y.  Graham,  1 
Paige,  Gb.  884. 

Id  soits  to  cancel,  the  grantee  is  not  per- 
mitted to  say  that  the  grantor  did  not  exercise 
proper  precaution,  or  tnat  he  placed  too  much 
confidence  in  the  honesty  of  the  defendant 

Lloud  y.  Higbee,  25  lU.  808. 

Deeds  procured  hy  undue  influence  may  be 
set  aside:  and  express  proof  of  such  influence 
is  not  necessary,  but  is  implied  from  relations 
of  confldence  oetween  the  parties. 

Batflis8  y.  WiUiams,  6  Goldw.  (Tenn)  440; 
Turner  y.  Turner^  44  Mo.  585;  Oreer  y.  Oreer. 
9  Gratt  (Va.)  880;  MilUcan  y.  MiUican,  24 
Tex.  426;  Gorbit  v.  Smith,  7  Iowa,  80;  Fuller 
y.  Fuller,  40  Ala.  801. 

That  the  property  could  be  diyided  as  a 
matter  of  equity,  see — 

Leitenedorfer  y.  Belphy,  15  Mo.  180,  55  Am. 
Dec.  188;  IJunt  y.  Bouimanier,  26  U.  8. 1  Pet. 
18  (7  L.  ed.  27). 

Inadequacy  of  consideration,  if  it  be  of  so 

gross  a  nature  as  to  amount  of  itself  to  eyi- 
ence  of  fraud,  is  a  ground  for  the  cancella- 
tion of  a  transfer. 

Eerr,  Fraud,  Am.  ed.  p.  186;  Butler  y.  Hob- 
keli,  4  Desaus.  651,  697;  cited  in  Gfraffam  v. 
Burge»,  117  U.  S.  194  (29  L.  ed.  844);  AUore 
y.  JeweU,  94  U.  S.  506  (24  L.  ed.  260);  Griffiih 
y.  Qodey,  118  IT.  S.  89  (28  L.  ed.  984);  Harding 
y.  Sandif,  24  U.S.  11  Wheat.  125  (6  L.  ed.  429). 
Bee  NOlett  y.  Maqfarland,  92  U.  S.  101  (23  L. 
ed.  471). 

Thayer*  Oh.  J.,  deliyered  the  opinion  of 
the  court: 


This  appeal  is  from  a  decree  rendered  in  a 
suit  brought  by  the  respondent  against  tbe  ap- 
pellant to  set  aside  a  deed  to  real  property  exe- 
cuted by  the  former  to  the  latter  on  the  loth 
day  of  February,  1881,  or,  as  alternate  relief, 
that  a  claim  in  fayor  of  the  former  for  services 
and  expenses  be  charged  upon  the  said  real 
property. 

The  parties  are  husband  and  wife,  and  it  is 
claimed  by  respondent  that  the  appellant, 
through  fraud  and  deceit,  induced  him  to  exe- 
cute the  said  deed  to  her. 

The  facts  constituting  the  fraud,  as  alleged 
in  the  complaint,  are,  in  substance,  as  follows: 

That  appellant  ^id  not  care  for  or  loye  re- 
spondent, as  her  husband,  for  many  years  prior 
to  the  execution  of  the  deed,  and  conspired 
with  their  daughter  to  obtain  said  real  property 
in  her  own  right,  and  to  expel  the  respondent 
therefrom,  and  to  excbide  him  from  all  enjoy- 
ment thereof.  That,  in  order  to  accomplish 
that  object,  the  appellant  fraudulently  repre- 
sented to  the  respondent  that  she  loved  bim,that 
in  case  of  his  death  she  ought  to  have  his  lands, 
and  that  a  deed  conyeying  them  to  her,  execut- 
ed during  his  lifetime,  would  in  no  wise  af- 
fect his  equal  enjoyment  of  them  with  her; 
and  that  such  lands  should  be  their  home  in 
tbeir  old  age,  and  that,  if  he  should  suddenly 
die,  it  would  be  better  for  her  totaVo  and  have 
the  lands  already  in  her  own  right;  that  the 
loye  and  affection  he  bore  her  and  the  children 
were  fully  reciprocated;  and  that  if  he  would 
for  the  sike  of  that  love  and  affection  conyey 
tbe  lands  to  her,  and  thereafter  build  upon  and 
improve  the  same,  he  would  thereby  provide 


the  transaotion  is  not  sattsfaotorlly  impeached. 
Qasel  y.  Dutoh,  1S6  U.  &  171(81  L.  ed.  642). 

The  only  fraud  permJasible  to  be  proved  in  actions 
at  law  upon  written  contracts  Is  fraud  touching  the 
execution  of  the  instrument.  Chandler  y.  Thomp- 
■OD,  80  Fed.  Rep.  88. 

Where  the  evidence  does  not  show  clearly  that 
complainant  paid  his  own  money  for  the  land,  nor 
that  tbe  deed  was  made  fraudulenUy,  or  without 
his  knowledge  or  consent,  a  bill  seeking  to  change 
the  deed  should  be  dismissed.  Marwits  v.  Floring, 
1  West.  Rep.  807,  lU  IlL  56i. 

In  an  action  on  the  case  for  fraud  and  deceit, 
evidence  Is  admissible  tending  to  prove  the  defend- 
ant^s  knowledge  of  the  truth  of  the  alleged  repre- 
sentations. Bndsley  v.  Johns.  0  West.  Rep.  747, 120 
IUL4eO. 

Parol  evidence  is  admissible  to  show  that  a  writ- 
ten contract  is  not  binding  because  of  fraud. 
Hirschburg  Optical  Oo  v,  Jackson,  08  Miss.  21. 

Gsncellation  of  an  executed  contract  is  an  ex- 
traordinary power  of  equity,  never  exercised  un- 
less fraud  or  falsity  of  representations  is  clearly 
proved  and  complainant  was  deceived  and  injured 
by  them.  Atlantic  Delaine  Co.  v.  James,  94  U.  B. 
907  (24  L.  ed.112). 

LeffcA  effect  of  deed. 

The  legal  eflTect  of  a  deed  cannot  be  controlled  by 
oral  evidence.  Knapp  v.  Bailey,  4  New  Eng.  Rep. 
lliO,  79  Maine,  185;  Campe  v.  Renandlne,  64  Miss.  441. 

Parol  testimony  of  wrttten  instrvmenL 

Oral  or  written  testimony,  showing  the  drcum- 
stances  of  the  transaction  and  the  intention  of  the 
parties,  is  admissible  to  prove  or  disprove  an  im- 
plied trust  (Moore  v.  Stinson,  4  New  Eng.  Rep.  654, 
144  Mass.  604);  otherwise  as  to  an  express  trust 
(Todd  y.  Munson,  1  New  Bng.  Rep.  821,  63  Conn. 
679),  or  a  resulting  trust.    Moore  v.  Stinson.  supra; 
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Beck  y.  Beck,  8  Cent.  Rep.  648, 48  N.  J.  Bq.  89;  Jack- 
son v.  Jackson  (Pa.)  7  Cent.  Rep.  850. 

Where  fraud  is  charged  as  to  the  mtent  of  a  deed, 
absolute  on  its  face,  evidence  is  admissible  to  as- 
certain the  facts  of  tbe  transaction.  Morris  v. 
Nixon,  42  U.  8. 1  How.  118  (11 L.  ed.  69);  Chandler  y. 
Yon  Boeder,  65  U.  &  84  How.  224  a6  L.  ed.  6R3). 

Parol  testimony  is  always  admissible,  in  matters 
of  contract,  to  show  fraud.  Barreda  y.  Silsbee,  68 
U.  &  21  How.  146  at  L.  ed.  80). 

Duress  cmd  undue  injiuenee. 

Duress  cannot  be  set  up  by  a  stranger.  Oak  v. 
Dustin,  8  New  Eng.  Rep.  614,  79  Maine,  28. 

In  order  that  a  deed  may  be  set  aside  on  the 
ground  of  undue  mfluence,  the  influence  must  be 
such  that  the  grantor  has  no  free  will,  but  stands  in 
vlneuUs,  Conley  v.  Nallor,  118  U.  8. 127  (80  L.  ed. 
112). 

Undue  influence,  to  avoid  a  contract,  must  de- 
prive the  party  of  free  agency.  Lomerson  y. 
Johnson,  10  Cent  Rep.  871,44  N.  J.  Bq.  98. 

Equity  will  interfere  and  relieve  where  cunning 
and  artifice  have  imposed  upon  persons  of  weak 
understanding,  unduly  influencing  them.  Clough 
V.  Adams,  71  Iowa,  17. 

Wherever  there  is  a  great  weakness  of  inind  in 
grantor,  although  not  amounting  to  absolute  die- 
quailfleation,  and  the  consideration  given  is  grossly 
inadequate,  equity  will  set  aside  the  conveyance. 
Travis*  App.  (Pa.)  7  Cent.  Rep.  666. 

Consideration  for  deed  provable  7)v  parol,  ■ 
Delivery  and  consideration  of   deed    may  be 

proved  by  paroL    Coin  v.  Coin,  2443.  C.  697. 
Although  tbe  sum  of  $1  is  mentioned  in  a  trust. 

deed  as  its  consideration,  the  true  consideration! 

may  be  shown  by  parol  evidence.    Hitz  v.  Nat. 

Metropolitan  Bank,  111  U.  &  722  (28  L.  ed.  577). 
Where  a  deed  of  land  to  a  railroad  recited  a  con- 
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a  home  for  her,  to  which  he  would  ever  be  wel- 
come, and  be  treated  with  the  same  ]ove  and 
affection  which  she  was  pretendiDg  to  enter- 
tniD  for  him;  that  if  he  would  make  such  a 
deed,  erect  a  house  on  the  lands,  and  improve 
the  same,  he  should  possess  and  enjoy  it  the  bal- 
ance of  his  life. 

That  respondent  believed  such  representa- 
tions, and,  reiving  upon  the  same,  executed 
the  deed,  and  thereafter  built  a  house  thereon, 
find  made  other  improvements  of  the  value  of 
$4,000. 

Tha!  he  expended  about  $8,000  in  making 
the  improvementR,  besides  his  personal  work 
nnd  labor  in  accomplishing  the  same,  and  which 
increased  the  value  of  the  premises  more  than 
$5,C00. 

That  as  soon  as  said  labor,  improvements, 
etc. ,  were  completed,  about  October  1, 1884,  ap- 
pellant turned  respondent  out  of  doors,  took 
the  grain  in  the  graneries  which  he  had  sown 
a^d  gaT:2e!:ed,  and  drove  him  away,  saving:  "I 
have  got  now  what  I  have  been  working  for, 
for  twenty  years;"  and  asserted  her  claim  to 
the  premises,  and  demanded  that  he  should 
vacate  them,  or  that  she  would  charge  him  rent 
if  he  stayed  thereon. 

That  thereafter  appellant  commenced  a  suit 
for  a  divorce,  charging  the  respondent  with 
cruel  and  inhuman  treatment,  which  suit  was 
still  pending,  and  to  which  he  had  a  good  de- 
fense upon  we  merits. 

That  by  reason  of  the  premises  respondent 
was  homeless,  reduced  in  circumstances  almost 
to  destitution,  at  an  age  too  late  in  life  to  toil. 


That  no  consideration  passed  from  appellaiil 
to  respondent  for  said  deed,  nor  had  appellant 
accounted  with  respondent  for  the  expenses, 
toil,  labor  and  services  peif ormed  by  him,  and 
that  she  refused  to  account  for  the  same;  and 
he  prayed  for  a  cancellation  of  the  deed,  or,  in 
case  that  could  not  be  granted,  for  an  allow- 
ance of  a  iust  claim  for  said  services  and  ex- 
penses, and  that  the  same  be  declared  a  lien  on 
the  said  land. 

The  appellant  filed  an  answer  In  the  suit, 
denying  the  alle^tions  of  the  complaint,  and 
the  case  was  heard  upon  depositions  and  proofs, 
and  the  circuit  court  decreed  to  the  respondent 
one  half  of  the  land  deeded. 

Neither  partv  has  printed  the  evidence  and 
proofs  in  the  briefs  furnished,  asr  required  by 
the  rules  of  this  court;  and  we  have  no  meana 
of  ascertaining  the  facts  of  the  case  without 
reading  the  depositions  which  have  been  sent 
heie  with  the  transcript,  unless  we  adopt  the 
findings  of  the  circuit  court. 

The  findings  are  full,  and  as  neither  party 
claims  but  that  they  were  warranted  by  the 
evidence,  we  feel  justified  in  relying  upon 
them. 

The  circuit  court  found  that  the  parties  were 
married  in  Scotland,  in  the  year  18(46,  and  had 
lived  together  as  husband  and  wife  ever  since 
that  time  until  about  October  1.  1884. 

That  the  respondent  was  of  tlie  age  of  sixty- 
two  years  and  the  appellant  sixty-three  years. 

That  the  issue  of  their  marriage  was  eight 
children,  four  of  whom  are  living. 

That  tidey  were  all  females  ana  all  married. 


Bideration  of  $1,  it  Is  admissible  to  show  by  parol 
tiitt  actual  consideration.  West  Chester  ft  P.  R.  Go. 
V.  Brooinall  (Pa.)  2  Gent.  Bep.  SSa 

Where  the  consideration  is  stated  generally  in 
the  deed,  the  defendant  may  show  by  parol  that  as 
part  of  the  consideration  on  which  the  deed  was 
founded  the  grantee  undertook  to  pay  the  incum- 
brance. Hays  V.  Peck,  6  West  Bep.  631, 107  Ind.  889. 

Evidence  may  be  given  of  a  consideration  not 
mentioned  in  a  deed,  provided  it  be  not  Inconsla- 
tent  with  the  consideration  expressed  in  it.  Blch- 
ardsoD  v.  Traver,  112  U.  &  428  (88  L.  ed.  80i). 

Evidence  of  a  verbal  collateral  promise  is  admis- 
sible to  show  an  additional  consideration  for  the 
execution  of  a  written  contract  Baub  v*  Barbour 
(D.  a)  11  Cent  Bep.  717;  Wood  v.  Moriarty,  4  New 
Eng.  Bep.  200,  15  B.  I.  618;  Elckland  v.  Henasha 
Wooden  Ware  Go.  68  Wis.  84. 

ReeUal  of  rteeipt  of  ootiMderotion. 

It  is  competent  to  explain  or  contradict  the  con- 
Bideratlon  clause  in  a  deed,  such  clause  possessing 
only  the  force  and  character  of  a  receipt  Dobyns 
\.  lUce,4We8t  Bep. 808, 22 Mo.  App.  44& 

As  to  the  parties  to  the  deed,  the  consideration 
clause  is  prima  fade  evidence;  but  it  has  the  force 
and  effe6t  only  of  a  receipt,  and  is  open  to  explan- 
ation or  contradiction,  not  for  the  purpose  of  de- 
feating the  deed  as  a  conveyance,  but  for  the 
purpose  of  showing  the  true  explanation.  Gen- 
erally the  recital  in  the  consideration  clause  is  not 
evidence  of  the  amount  paid  or  the  value  of  the 
premises  as  to  third  parties.  Alien  v.  Kennedy,  6 
West  Bep.  847, 01  Mo.  384. 

The  recital,  id  a  deed,  of  pajrment  of  the  pur- 
chase money  as  between  the  parties  is  prima  faeU 
evideifce  only  of  such  payment  Banney  v.  Hardy, 
1  West  Bep.  64, 48  Ohio  St  167;  Baum  v.  Tonkin,  1 
Cent  Bep.  688,  note,  110  Fa.  660. 

It  la  competent  for  vendor  to  show,  as  against 


such  recital,  that  a  portion  of  the  pnrobase  money 
In  fact  remained  unpaid.  Damn  v.  Tonkin,  mtpra; 
Hamilton  v.  McGuire,  8  Serg.  ft  B.  866;  Bedtteld  ft 
B.  Mfg.  Go.  V.  Dysart,  62  Pa.  62. 

Whore  a  deed  is  executed  *Mn  consideration  of 
$1  and  other  valuable  considerations,**  it  is  pre- 
sumed that  the  consideration  was  received.  In  the 
absence  of  evidence  to  the  contrary'.  G^Donnell  v« 
Smith,  8  New  Eng.  Bep.  00, 142  Mass.  806. 

The  oonsideration  named  in  a  deed  is  prima  facie 
evidence  that  it  was  for  the  property  therein  de- 
scribed alone.  Dawes  v.  Berry  (Mame),  1  New  Bng. 
Bep.  800. 

Remedial  power  of  eourta  of  SQutty. 

The  remedial  power  of  courts  of  equity  does  not 
generally  extend  to  the  supplymg  of  any  circum- 
stance for  the  want  of  whi(^  the  Legislature  has 
declared  the  instrmnent  void.  Hibbard  v.  BoUes- 
ton,  8  Bro.  Gh.  571;  Exparte  Bulteel,  2  Goz,  Gh.  243; 
Gurtis  V.  Perry,  6  Ves.  Jr.  780;  Mestaer  v.  GiUespie, 

II  Yes.  Jr.  621;  Dixon  v.  Bwart,  8Meriv.  821;  Thomp- 
son V.  Leake,  1  Madd.  80;  Thompson  v.  Smith,  1 
Madd.a86. 

The  peculiar  province  of  oonrts  of  equity  Is  to 
relieve  against  mistakes  and  omlarions  In  contracts; 
but  courts  of  law  act  on  contracts  as  they  find 
them.  Nance  v.  MetealC,  1  West  Bep.  418, 19  MOb 
App.  188. 

A  party  to  an  instrument  which  is  of  no  legal 
validity  may  ask  the  aid  of  equity  in  procuring  Its 
cancellation.   Otis  v.  Gregory,  10  West  Bep.  701, 

III  Ind.  604;  Fitsmaurloe  v.  Mosier  (Ind.)  13  West 
Bep.  822. 

The  jurisdiction  to  rescind  contracts  for  fraud  of 
mistake  is  one  of  the  best  settled  of  its  powers. 
Diffendarfer  v.  Dicks,  7  Gent  Bep.  741,  106  N.T. 
446. 

If  there  be  any  one  ground  upon  which  a  court 
of  equity  affords  relief  with  mor^  unvarying  unl- 
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except  the  youngest,  who  was  tweDty-seyen 
years  of  age,  ana  resided  with  the  appellant. 

That  the  parties  settled  upon  the  land  in  qaes- 
tion  in  the  fall  of  1864,  and  by  their  first  labor 
and  earnings  the  respondent  acquired  title 
thereto. 

That  they  had  fenced  and  cultivated  a  por- 
tion of  the  land,  and  had  built  a  house  upon 
it. 

That  respondent  was  an  ignorant  and  unedu- 
cated man — ^was  not  able  to  read  or  write. 

That  durinff  their  residence  in  Oreeon  the  re- 
spondent had,  up  to  about  Octobier,  1884, 
ti  usted  the  appellant  with  keeping  the  accounts 
and  moneys  received  by  him  from  the  sales  of 
stock,  the  proceeds  of  the  produce  of  the  farm, 
and  the  payment  of  all  bills  created  in  man- 
ning their  business  of  farming,  raising  cat- 
tle and  horses. 

That  the  respondent  was  the  owner  of  289 
acres  of  land,  of  the  aggregate  value  of  about 
1(2,500;  about  seventy  head  of  horses  of  the 
value  of  $2,100;  ten  cows  of  the  value  of  |200 
and  twenty-seven  sheep  of  the  value  of  $60; 
but  was  indebted  in  the  sum  of  $2,000. 

That  on  or  about  March  1, 1881,  the  respond- 
ent fell  from  his  horse,  and  was  injured,  which 
confined  him  to  his  bed  from  four  to  six  weeks. 
This  with  other  sickness,  and  the  risk  he  was 
constantly  taking  in  his  business,  so  alarmed 
him  as  to  create  a  presentiment  that  he  would 
meet  with  a  sudden  death  by  accident.  If  this 
were  to  happen  bethought  the  appellant  would 
lose  her  home,  and  that  it  was  necessary,  in  or- 
der to  prevent  such  a  result,  to  deed  her  the 
land  in  controversy. 


That  it  consisted  of  244  acres,  and  was  of  Ihe 
value  of  $12,000;  and  that,  in  order  to  accom- 
plish the  purpose  mentioned,  the  respondent 
did  on  the  15tn  day  of  February,  1881,  execute 
and  deliver  to  the  appellant  a  deed  to  the 
same. 

That  there  was  no  money  paid  for  the  land, 
and  that  the  only  consideration  therefor  was 
love,  affection,  confidence  and  trust,  which  the 
respondent  entertainerl  for  the  appellant. 

That  the  parties,  bv  their  joint  and  individ- 
ual  efforts,  acquired  all  the  property  mentioned, 
which  in  October,  1884,  amountea  in  value  to 
$17,500. 

That  prior  to  the  execution  of  said  deed,  and 
from  about  the  year  1876,  the  appellant  had  im- 
portuned the  respondent  to  make  her  a  deed  to 
some  of  his  property,  which  she  said  "was  the 
custom  of  other  husbands  to  do." 

That  respondent  had  promised  to  deed  to  her 
the  said  28D  acres  of  land,  but  tiie  appellant 
would  not  accept  it,  desiring  him  to  convey  to 
her  the  premises  in  question,  which  the  former 
finally  consented  to  do. 

That  shortly  after  the  execution  of  said  deed 
the  appellant  began  to  persuade  the  respondent 
to  build  upon  the  land  deeded  to  her,  which  the 
respondent  reluctantly  did,  erecting  thereon  a 
dwelling  house  at  a  cost,  including  work,  labor 
and  material  furnished,  of  $1,600  all  of  which 
was  paid  for  by  him,  except  about  $200. 

That  the  respondent  after  the  execution  of 
the  said  deed,  continued  to  occupy  said  prem- 
ises, cultivate  the  some,  and  keep  his  stock 
thereon,  as  he  had  previously  done,  until  Octo- 
ber 1,  1884. 


formity  than  on  any  other,  It  Is  an  allegation  of 
tmud,  whether  proven  or  admitted.  Atkins  v. 
Dick,  80  U.  S.  14  Pet.  Ui  00  L.  ed.  878). 

Equity  has  jurisdiction  of  fraud,  misrepresenta- 
tion and  concealment;  and  it  does  not  depend  on 
discovery.  Jones  v.  Bolies,  76  U.  8. 9  Wall.  864  (19 
Ij.ed.784). 

Jurisdiction  of  equity  in  cases  of  fraud  is  con- 
current with  that  at  law.  Nelson  v.  Betts,  8  West 
Bep.  408,  21  Mo.  App.  219;  Qngg  v.  Sayre,  88  U.  S. 
8Pet.lM4(8L.ed.932);  Swayae v. Burke, 87  U.S.  12 
Pet  U  (9  L.  ed.  980;. 

Courts  of  equity  more  readily  raise,  and  act  upon, 
a  presumption  of  fraud  than  courts  of  law,  from 
facts  pointlngr  thereto.    Orton  v.  Madden,  75  Ga.  88. 

Affirmative  relief  will  not  be  granted  in  equity 
upon  the  ground  of  fraud,  unless  it  is  alleged  in 
the  bill.  Yoorhees  v.  Boneeteel,  88  U.  S.  16  Wall. 
lA(nii.ed.SBQ>. 

Parol  wUlmee  to  erplalin  latent  cambiguUy, 

Parol  evidence  is  admissible  to  explain  an  am- 
biguity in  a  written  instrument  Turner  v.  Berry, 
74Ga.4SL 

So  parol  evidence  is  admissible  to  explain  a  latent 
ambiguity  in  a  deed.  Thomell  v.  Brockton,  1  New 
Eng.  Bep.  582,  140  Mass.  151;  Unney  v.  Wood,  66 
Tex.  22;  Manchester  Paper  Ck>.  v.  Moore,  6  Cent, 
Bep.  778,  104  N.  Y.  680;  McCom  v.  McCom,  1  Gent 
Bep.  726, 100  N.  Y.  511;  Pugh  v.  Pugh,  8  West  Bep. 
681, 105  Ind.  6S2;  Kirkiand  v.  Conway,  8  West.  Bep. 
478, 116  m.  488:  Senger  v.  Benger,  81  Va.  687;  Beason 
V.  Kurz,  66  Wis.  448;  Weil  v.  Scbwarts,  4  West  Bep. 
774, 21  Mo.  App.  872;  Gilmer  v.  Stone,  120  U.  8.  686 
(80L.ed.784>. 

But  it  is  inadmissible  in  case  of  a  latent  am- 
biguity. Yandevoort  v.  Dewey,  42  Hun,  68; 
Dougherty  v.  Bogeis,  post,  847. 

In  a  case  of  latent  ambiguity,  parol  evidence  is 
8  L.  R.  A. 


admissible  for  the  purpose  of  determining  the  ex- 
istence or  nonexistence  of  the  ambiguity,  and  for 
its  removaL  Decker  v.  Decker,  10  West  Bep.  848, 
121 DL  841. 

It  is  a  familiar  rule  that  parol  proof  of  extrinsie 
circumstances  may  be  given  to  apply  a  description 
to  its  subject  matter,  and  that  if  it  appears  that 
the  description  is  in  some  parts  erroneous,  those 
parts  may  be  rejected,  and  wliat  1b  left  if  sufficient 
of  itself,  alone  be  regarded.  Gardner  v.  Heyer,  2 
Paige,  11;  Mansfield  v.  N.  Y.  Cent  &  H.  B.  B.  Co.  8 
Cent  Bep.  190, 102  N.  Y.  215;  Fish  v.  Hubbard,  21 
Wend.  661;  Burr  v.  Broadway  Ins.  Co.  16  N.  Y.  267; 
Field  V.  Munson,  47  N.  Y.  221. 

But  such  evidence  cannot  be  admitted  for  the 
purpose  of  varying  or  defeating  the  conveyance 
itself.  Miller  v.  Bdgerton,  88  Kan.  86;  Wood  v. 
Morlarty,  4  New  Eng.  Bep.  260, 15  B.  L  618. 

So  the  conveying  part  of  a  deed  cannot  be  over- 
thrown by  parol  evidence.  Henry  v.  Stevens,  6 
West  Bep.  579, 106  Ind.  281. 

A  covenant  in  a  deed  against  incumbrances 
would  exclude  proof  of  a  contemporaneous  oral 
undertaking  of  a  larger  scope,  upon  the  same  con* 
sideration,  and  to  add  a  further  obligation  to  those 
assumed  by  the  covenanton  but  it  is  otherwiae 
where  the  attempt  is  to  cut  the  latter  down.  Flynn 
V.  Boumeuf,  8  New  Bng.  Bep.  848, 148  Mass.  277. 

What  cannot  he  prwed  by  paroL 

The  consideration  expressed  in  a  deed  is  open  to 
parol  explanation  for  most  purposes;  but  want  of 
consideration  cannot  be  shown  against  recital,  for 
the  purpose  of  defeating  the  operative  words  of 
the  deed,  as  for  the  purpose  of  showing  a  resulting 
trust  in  grantor.  Bobb  v.  Bobb,  4  West.  Bep.  881, 
80  Mo.  411. 

In  the  absence  of  fraud,  parol  testimony  Is  inad- 
missible to  prove  total  lack  of  considei  atlon  for  a 
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That  duriug  said  time  he  reset,  repaired  and 
built  a  fenoe  around  two  thirds  of  the  land, 
cleared  hruah,  and  timber  from  portions  of  it, 
leTeled  the  suifaoe  thereof,  ana  did  work  to 
the  value  of  $8,000,  no  part  of  which  had  been 
paid  or  tendered  him. 

That  on  said  last-mentioned  date  the  appel- 
lant  determined  that  she  would  no  longer  live 
with  the  respondent  as  his  wife,  and  Uiat  he 
should  not  remain  upon  the  premises,  and  in- 
stil uted  aggressive  measures  to  drive  him 
away. 

I  conclude  from  these  and  other  flndinffs 
made  by  said  circuit  court  that  the  parties 
married  and  lived  together  about  the  same  as 
married  people  usuauy  do;  that  they  were  in- 
dustrious and  frugal,  and  thereby  accumulated 
a  reasonable  competency;  that  the  appellant 
conceived  the  idea  that  she  should  have  the 
title  to  the  property  in  question  in  her  own  name, 
and  by  her  urgent  solicitations  induced  the  re- 
spondent to  execute  the  deed  in  question.  It 
does  not  appear  that  she  entertained  a  design, 
while  she  was  importuning  the  respondent  to 
make  the  deed,  of  procuring  it  for  the  purpose 
of  dispossessing  him,  or  of  expdling  him  from 
the  premises. 

She  undoubtedly  thought  that  a  conveyance 
of  the  land  to  her  would  exhibit  a  mark  of  con- 
fldence,  and  enable  her  to  assume  more  individ- 
uality. 

Neither  party  anticipated  that  the  execution 
of  the  deea  would  effect  a  change  of  the  oc- 
cupancy or  management  of  the  property  con- 
veyed. They  both,  doubtless,  expected  that 
the  same  course  which  they  had  theretofore 
pursued  with  reference  to  the  property  would 
be  continued,  and  that  their  relations  generally 
would  be  unaffected. 

The  circuit  court,  actuated  by  a  generous 
spirit  of  equity,  divided  the  property  oetween 
the  parties. 

This  seems  to  have  been  a  Just  disposition  of 


the  affair,  in  view  of  the  drcumstaixces  of  the 

rrticular  case,  and  we  would  gladly  sustain  it 
we  could  do  so  in  accordance  with  legal 
principles.  But  equity,  like  the  common  law, 
must  be  controlled  by  general  rules,  which 
ace  as  unalterable  in  the  one  case  as  in  the 
other. 

The  intention  of  the  respondent  In  executing 
the  deed  to  the  appellant  must  be  ascertained 
from  the  terms  of  the  instrument  and  the  ctr- 
cumstances  surrounding  tlie  transaction. 

When  one  party  dmj  executes  his  deed  to 
real  property  to  another,  he  is  precluded  from 
showing  by  jwrol  testimony  that  the  object  and 
purix)8es  of  the  instrument  were  different  from 
those  implied  by  its  terms,  except  in  the  case  of 
deeds  executed  as  a  security  for  the  payment  of 
debts. 

"The  grantor,  in  an  absolute  oonveyanoe  of 
land,  not  alleging  fraud  or  mistake,  cannot 

Erove  by  parol  that  the  grant  was  in  trust  for 
imsdf."    Sturteoant  v.  Sturtewmt,  20  N.  T. 
89. 

Nor  can  a  deed  be  invalidated  by  parol  evi- 
dence that  there  was  no  consideration  for  its 
execution,  where  there  is  one  acknowledged  in 
it 

"In  every  case,  where  a  consideration  is  re- 
(^^uired,  it  is  not  necessary  that  the  considera- 
tion be  actually  passed  to  the  grantor,  if  the 
receipt  of  a  proper  consideration  is  acknowl- 
edgea  bv  him  in  the  deed.  But  it  must  be  ac- 
knowledged in  the  deed,  or  it  must  be  proved 
aliunde  to  have  actually  passed  to  the  grantor. 
But  while  parol  evidence  is  inadmissible  to  con- 
tradict the  acknowledgment  of  consideration 
in  order  to  invalidate  the  deed  between  the 
grantor  and  grantee,  yet  the  acknowledgment 
Is  on\j  priTnafaeie  evidence  of  the  character 
and  amount  of  the  consideration^  The  amount 
and  kind  of   consideration  acknowledged  is 

g resumed  to  be  the  consideration  arreed  upon, 
ut  it  may  be  shown  by  parol  evidence  in  an 
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cwnveyanoe  purporting  to  have  been  made  for  a 
ooDsideratlon.    Gardner  v.  Liffhtfoot,  71  Iowa,  677. 

It  l8  not  competent  to  prove  a  oonidderation  dif- 
ferent in  kind  from  that  expressed  In  the  deed. 
Booggin  V.  Sohloath,  15  Oreg.  880. 

When  a  sum  of  money  is  named  as  oonsideration 
for  a  deed,  evldenoe  is  inadmissible  to  show  that 
the  deed  was,  in  fact,  a  gift  from  grantor  to 
grantee.  Christopher  v.  Christopher,  8  Cent.  Bep. 
919,  64  Md.  688. 

So  parol  evidence  is  inadmissible  to  vary  a  written 
covenant,  under  guise  of  showing  oonsideration. 
Simanovioh  v.  Wood,  6  New  Bng.  Rep.  190, 145  Mass. 
180. 

When  eqiHty  vHU  not  relieoe. 

Equity  will  not  rescind  a  contract  on  the  ground 
of  fraud,  in  the  absence  of  speoia]  confidence  be- 
tween the  parties,  if  the  party  asking  the  rescission 
bad  opportunity  to  ascertain  the  truth,  and  no 
artifice  was  employed  to  prevent  him.  Dirlsson  v. 
Knox,  71  Iowa,  788. 

If  parties  make  contracts  where  there  is  no 
fraud,  upon  contingencies  uncertain  to  both,  with 
equal  means  of  information,  the  courts  can  not  un- 
dertake to  set  them  aside.  Gavlnxel  v.  Crump,  89 
U.  B.  8S  WaU.  806  (SSL.  ed.  788). 

A  vendee  of  land  who  has  refused  to  resort  to 
sources  of  information  as  to  the  value  of  the  land, 
to  which  vendor  refers  him,  can  obtain  no  relief 
upon  finding  the  statements  of  vendor  as  to  value 
to  be  false.    Herron  v.  Herron,  71  Iowa,  42S. 
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A  purchaser  making  his  own  investigations, 
which  the  vendor  does  not  prevent  from  being  aa 
full  as  he  chooses  to  make,cannot  afterwards  aUege 
that  the  vendor  made  misrepresentations.  Southern 
Development  Co.  v.  Bilva,  125  IT.  S.  1M7  (31  L.  ed. 
078). 

Wheie  a  person  executes  a  deed  of  land,  and  r^ 
celves  therefor  all  of  its  reasonable  vslue,  he  can- 
not set  aside  such  deed  because  he  was  mduced  to 
sell  by  reason  of  false  and  fraudulent  representa- 
tions made  by  the  purchaser.  Orlndrod  v.  Wolf, 
88Kan.  20e. 

An  executed  oontract  will  not  be  resomded  iH 
equity  for  representations  which  are  mere  ex- 
pressions of  opinion,  or  for  errors  as  to  facts, 
which  did  not  change  the  conduct  of  the  parties. 
Johansson  v.  Stephanson,  28  U.  8.  L.  ed.  1009. 

A  contract  will  not  be  rescinded  where  the  seek- 
ing party  cannot  put  thoee  against  whom  It  is 
sought  in  the  same  situation  in  which  they  stood 
when  the  contract  was  entered  into  (MerriU  v. 
Wilson  (Mich.)  10  West.  Bep.  161;  Stevenson  v. 
Polk,  71  Iowa,  278;  Neal  v.  Beynolds,  88  Kan.  482),  or 
the  clearest  and  strongest  equity  does  not  imper> 
atively  demand  it.  Grymes  v.  Sanders,  96 U.S.  65 
(28  L.  ed.  796). 

An  executed  conveyance  will  not  be  set  aside  for 
failure  to  perform  a  condition  subsequent,  when 
there  has  been  a  partial  performance,  untess  the 
parties  can  be  placed  In  wtatu  quo.  Gtardner  t. 
Lightfoot,  71  Iowa,  677. 
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action  to  recoTer  the  consideiatioii  that  a  dif- 
ferent kind  or  amount  of  consideration  had 
been  agreed  upon."  5  Am.  &  Eng.  Cyclop. 
486,437. 

Transactions  of  great  importance  would 
have  no  stability  if  the  parties  thereto  were 
permitted  to  show  by  parol  proof  that  written 
mstruments,  solemnly  executed  by  them,  did 
not  mean  what  the  language  of  the  instrument 
purported.  An  absolute  need  to  real  property 
convevs  from  the  grantor  to  the  grantee  all  the 
title  01  the  former,  and  he  will  not  be  allowed 
to  prove  l^  parol  evidence  that  it  was  made  in 
trust  for  him,  or  that  there  was  a  reservation 
in  his  favor  of  any  right  not  expressed  therein, 
nor  that  the  deed  is  invalid  for  the  want  of  con- 
sideration where  he  acknowledges  therein  the 
receipt  of  one. 

A  deed  may  be  reformed  in  case  of  a  mis- 
take made  in  reducing  its  terms  to  writing,  or 
it  may  be  set  aside  for  fraud  or  duress,  and  a 
trust  will  often  arise  out  of  a  transaction  which 
w  11 1  be  enforced  in  the  face  of  express  terms  of  a 
deed.  Such  a  trust,  however,  belongs  to  that 
class  which  are  denominated  implied  trusts,and 
which  arise  by  operation  of  law. 

No  implied  trust  can  arise  from  the  facts  in 
this  case,  nor  could  any  trust  be  created  in 
favor  of  the  respondent  in  the  premises  con- 
veyed, except  by  an  instrument  in  writing  de- 
clarini^  the  same.  The  deed  in  question  can 
only  be  avoided,  by  proof  that  the  appellant 
procured  it  to  be  made  through  fraud;  and  it 
IS  apparent  that  the  findings  of  the  court  are 
not  sufficient  to  warrant  the  conclusion  that 
such  was  the  fact 

The  fact  that  the  appellant  solicited  and  im- 
portuned the  respondent  to  execute  the  deed, 
and  that  the  parties  about  three  vears  and  a 
half  thereafter  had  difficulty,  ana  the  appel- 
lant asserted  her  legal  rights  as  owner  or  the 
premises,  and  attempted  to  expel  the  respond- 
ent therefrom,  do  not  establish  a  fraudulent 
intent  on  her  part  to  deprive  him  of  bis  prop- 
erty. She  haa  a  right  to  persuade  him  to  make 
her  a  deed  of  a  part  of  the  property  which  her 
labor  and  earning  had  hefped  to  accumulate, 
and,  after  obtaining  it,  to  manage,  sell,  convey 
or  devise  the  same  by  will  to  the  same  extent 
and  in  the  manner  that  he  could  property  be- 
longing to  him.  Annotated  Code  of  Oregon, 
g  3992,  vests  her  with  thnt  right,  and  the  pro- 
vision was  in  force  at  the  time  of  the  execution 
of  the  deed. 

She  was  also  empowered,  In  case  the  respond- 
ent had  possession  or  control  of  the  property, 
to  maintain  an  action  growing  out  of  the  same, 
in  the  same  manner  and  extent  as  if  they  were 
unmarried.    Id.  §  2870. 

I  cannot  discover  from  the  findings  that  anv 
such  deception  was  practiced  upon  the  respond- 
ent in  procuring  the  execution  of  the  deed  as 
would  Justify  the  court  in  setting  it  aside. 

The  appellant,  undoubtedly,  m  urging  him 
to  convey  the  land  to  her,  held  out  the  induce- 
ment that  they  would  continue  to  occupy  it  as 
they  formerly  had  done;  and  she  probably  be- 
lieved at  the  time  that  such  Would  be  the  case; 
but  trouble  seems  to  have  arisen  between  them 
occasioning  serious  discord  in  th^r  affairs. 

This  mav  have  been  the  fault  of  the  appel- 
lant; but,  if  so,  it  would  constitute  no  ground 
for  avoiding  the  deed.    The  respondent  should 
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have  protected  himself  by  a  condition  in  that 
instrument  against  the  consequences  of  such  an 
occurrence. 

Courts  cannot  relieve  parties  from  imprudent 
bargains;  they  must  suffer  the  consequences  of 
their  indiscretion,  unless  an  undue  advantage 
has  been  taken  of  them. 

Fraud  will  vitiate  a  contract;  but,  wli?rc  the 
parties  to  it  stand  upon  an  equality  of  fooling, 
the  fraud  will  consist  of  a  false  representation  of 
a  material  fact,and  the  party  to  whom  it  is  made 
not  be  able,  bv  the  exercise  of  reasonable  cau- 
tion and  vigilance,  to  detect  its  falsitjr. 

But  upon  tbe  other  ground  of  relief  claimed  in 
the  complaint  in  the  suit, I  think  the  respondent 
should  prevail  The  circuit  court  found  that 
he  was  induced  and  led  to  believe,  and  did  be- 
lieve, that  in  doing  the  work  and  labor  in 
building  the  new  bouse,  making  the  fencing 
and  other  improvements  upon  the  premises,  he 
was  making  for  himself  and  appellant  a  more 
comfortable  home,  which  they  would  enjoy  the 
benefits  of,  and  of  the  profits  of  the  land,  during 
the  remainder  of  their  lives;  and  that  the  fact  of 
his  making  the  deed  would  not  prevent  his  en- 
joyment of  the  lands  and  improvements  thereon, 
or  in  any  manner  disturb  the  relation  between 
himself  and  the  respondent,  and  that  they 
would  hold  the  properly  jointly. 

Under  such  circumstances  the  respondent 
should,  when  he  has  been  expelled  from  the 
premises  by  the  act  of  the  appellant,  be  paid 
for  the  labor  and  the  expenses  incurred  by  him. 

It  would  be  inequitable  to  allow  the  appel- 
lant to  retain  the  fruits  of  the  respondent's 
labor  and  expense,  after  having  induced  him  to 
bestow  them  under  the  assurances  mentioned, 
which  she  had  failed  to  observe. 

She  had  the  right,  under  the  statute,  to  take 
the  management  of  the  premises;  but  to  urge 
him  to  make  the  improvements  with  the  under- 
standing that  he  was  to  enjoy  tb.em,  and  then 
deny  him  the  right,  without  paying  him  there- 
for, is  bad  faith  and  fraudulent. 

This  court  held  in  JbVarey  v.  Wheeler,  4  Oreg. 
190,  that  a  court  of  equity  would  not  encourage 
a  married  woman  to  perpetrate  a  fraud;  and 
that  where  she  had  received  money  upon  a 
contract  for  the  sale  of  her  land,  and  the  pur- 
chaser was  induced  to  put  valuable  improve- 
ments upon  it,  the  amount  of  the  monev  and 
vfdue  of  the  permanent  improvements  should 
be  charged  upon  tlie  lands. 

In  that  case  the  woman  was  dealing  with  an 
outside  party;  but  I  think  a  husband  has  rights 
in  such  matters  which  a  wife  is  bound  to  re- 
spect. 

The  facts  in  this  case  show  that  the  respond- 
ent bestowed  labor  and  expense  upon  the  land 
in  question,  after  the  execution  of  the  deed  to 
the  appellant,  to  the  amount  at  least  of  $4,000, 
and  that  he  was  induced  to  do  so  upon  the  as- 
surance that  he  could  occupy  and  enjo}'  the 
property;  that  in  October,  1^84,  the  appellant 
notified  him  that  he  should  not  remain  on  the 

g remises  any  longer,  and  that  ainoe  that  time 
e  has  had  no  use  of  them. 
In  view  of  these  facts,  I  am  of  the  opinion 
that  the  retpondent  i$  entitled  to  be  paid  said 
sum  of  $4,000,  with  interest  thereon  at  the  rate 
of  8  per  cent  per  annum  from  the  flnt  day  of 
November,  1884;  and  that  the  amount  should 
be  made  a  charce  and  lien  upon  the  premises 
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eonveycd  by  the  respondent  to  the  appellant, 
and  that  in  default  of  the  payment  of  the 
same,  with  accrued  interest,  within  ninety 
days  after  the  entry  of  the  decree  herein,  the 
respondent  have  execution  for  the  sale  of  said 
premises  for  the  satisfaction  of  such  amount 


and  accruing  interest  as  in  case  of  ezecntioD 
on  foreclosure  of  lien  on  real  property;  and 
that  the  respondent  recoTer  costs  ana  disburse- 
ments in  the  suits  in  both  courts. 

Lord*  J*. ,  took  no  part  in  deciding  this  case^ 
as  he  was  absent  when  it  was  heard. 


GEORGIA  SUPREME  COURT, 


RICHMOND  &  DANVILLE  R  CO.,  Piff. 

in  Err., 

t». 

^  John  H.  CHILDRESS,  by  Next  Friend. 

i Ga. ) 

nt  Is  wtthlii  the  diseretioii  of  the  trial 
court  to  require  the  plaintilfj  euliif^  Ibr 
aphysiealiiidiiryallegedtobe  perma- 

nentt  to  sabmlt  to  an  examtnation  by 

competent  physiclaiis,  at  the  Instanoe  and  at  the 
expense  of  the  defendant  In  the  acUon,  to  ascer- 
tain the  nature,  extent  and  probable  duration  of 
the  Injury,  so  as  to  afford  means  of  proving  the 
same  at  the  trlaL  By  the  Oode,  §  800,  every  court 
has  power  to  control.  In  furtherance  of  justloe, 
the  conduct  of  all  persons  connected  with  a  judi- 
cial prooeediuff  before  It  In  every  matter  apper- 
taining thereto. 

(April  la,  USB.) 

1?RR0R  to  the  Fulton  County  Saperfor  Court, 
J  to  review  a  judgment  in  favor  of  plaintiil 
in  an  action  to  recover  damages  for  personal 
injuries  alleged  to  have  resulted  from  defend- 
ant's negligence.    Rever$ed, 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Messrs,  Pope  Barrow  and  Jackson  A 
Jackson*  for  plaintiff  in  error: 

Defendant  was  entitled,  as  a  matter  of  right, 
to  an  order  of  court  for  physical  examination 
of  plaintiff. 

Schroeder  v.  O,  L  R  db  P.  R,  Co.  47  Iowa, 
875,  14  Am.  R.  Rep.  859;  Wliite  v.  Milwaukee 
City  R,  Co.  52  How  Pr.  884;  Atchison,  T.  d  8. 
F.  R  Co.  V.  Tkul,  29  Eau.  46,  44  Am.  Rep 
659;  Miami  AM.  Tump.  Co.  v.Baily,  87  Ohio 
St.  104. 

Power  to  compel  examination  exists  in  the 
court,  but  it  may  exercise  discretion  in  refer- 
ence thereto. 

Loyd  V.  Hannibal  db  8t.  J.  R.  Co.  58  Mo. 
515;  Sidekum  v.  8t.  Louis  d  P.  R.  Co.  98  Mo. 
400. 

*Head  note  by  Blbckzjct,  Ch.  J, 


Messrs,  Oartrell  A  Ladson  and  J.  T» 
Glenn,  for  defendant  in  error: 

The  court  had  no  power  to  make  the  order 
i^Q  nested 

L^  y.  Hannibal  db  St.  R.  Co.  58  Mo.  509; 
RoberU  v.  Ogdentburgh  db  L.  C.R.  Co.  29  Hun» 
154. 

In  the  case  at  bar,  granting  the  order  would 
haye  postponed  the  trial  after  the  case  was 
called  on  the  calendar,  which  would  hnve  been 
in  violation  of  the  rule  of  court  requiring  the 
case  to  be  tried  when  called  in  its  order. 

Bleckley*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Childress,  a  lad  thirteen  or  fourteen  years  of 
age,  recovered  a  verdict  against  the  railroad 
company  for  $8,500,  on  account  of  a  personal 
injury  alleged  to  «be  permanent.  The  seat  of 
the  injury  was  the  chest*  The  company  made 
a  motion  fur  a  new  trial  on  several  grounds,  the 
fourth  being  as  follows :  "Because  the  court 
erred  in  declining  to  order  the  examination  of 
Childress  by  physicians  to  be  appointed  by  the 
court  on  motion  of  defendant  before  the  jury 
was  impaneled  but  after  the  case  was  callea  for 
trial,  for  the  purpose  of  determining  whether 
or  not  he  had  been  permanently  injured  as 
claimed;  the  said  defendant  offering  to  pay  the 
expense  of  such  examination  by  the  physicians 
selected  by  the  court."  The  court  ruled  that 
it  had  no  power  to  order  the  examination  with- 
out the  plaintiff's  consent.  We  understand  the 
court  as  putting  the  refusal  solely  upon  the 
ground  of  a  de&t  of  power. 

The  Code,  g  206,  declares  that  'OBvery  court 
has  power  ...  to  control,  in  furtherance  of 
justice,  the  conduct  of  its  ofiBcers  and  all  other 
persons  connected  with  a  judicial  proceeding 
before  it,  in  every  matter  appertaining  thereto. 
It-  can  certainly  admit  of  no  doubt  that  in  a 
proper  case  for  such  examination  the  cause  of 
justice  would  be  subserved  by  it,  and  ^he  de- 
cided weight  of  modem  authority  is  that  courts 
have  such  power.  A  very  full  and  clear  state- 
ment of  the  matter  is  found  in  1  Thompson  ou 


NoxB.— 2HMd«noe;   p/luricol  examinalUm^  (o  prwe 

peT9analiniurU^ 

In  an  action  for  damages  for  personal  injuries 
plaintiff  may  be  required  by  the  court  to  submit 
his  person  to  examination  for  t|ie  purpose  of  as- 
certaining the  character  and  extent  of  his  injuries. 
Schroeder  v.  Cfaicairo^  R.  I.  ft  P.  R.  Ck>.  47  Iowa,  878, 
quoted  In  Atchison,  T.  ft  8.  F.  B.  Go.  v.  Thul,  29 
Kan.  470;  Miami  ft  M.  Tump.  Oo.  v.  Baily,  87  Ohio 
8t.  107. 

The  power  of  the  court  of  chancery  to  compel 
parties  when  necessary  to  submit  to  an  inspection 
by  physicians,  to  be  named  by  the  court,  has  been 
sustained,  on  the  ground  that  from  the  very  nature 
of  the  case  other  proof  waa  Iwipossible.   Roberts  v. 

8L.H.  A. 


Ogdensburgh  ft  L.  C.  R.  Co.  28  Hun,  IM;  Atchison 
V.  T.  8.  F.  R.  Oo.  V.  Thui,  29  Kan.  46a.  44  Am.  Rep. 
66&;  Briggs  v.  Morgan,  8  Phill.  BccL  8S5:  Neuman  v. 
Third  Ave.  R.  Oo.  18  Jones  ft  8.  412;  Le  Barron  v. 
Le  Barron,  86  V t.  866;  Anonymous,  86  Ala.  296;  Waisb 
V.  8ayre,  68  How.  Pr.  846.  8ee  cases  of  mayhem,  8 
BL  Oom.  p.  838:  cases  of  divorce  for  impotency,  1 
Beck.  Med.  Jur.  pp.  118-126:  cases  of  alleged  preg- 
nancy, 1  Beck,  Med.  Jur.  pp.  204, 206.  Disapproved 
in  Schroeder  t.  Chicago,  B.  L  ft  P.  R.  Oo.  47  Iowa, 
875,  where  It  says  **We  know  of  no  right  which  this 
court  has  to  compel  a  {larty  to  submit  to  any  bodily 
examination.**  Oited  in  note  to  8iouz  City  ft  P.  B. 
Oo.  V.  Flnlayson,  16  Nelk  678,  49  Am.  Rep.  TBOi 


See  also  7  L.  R.  A.  425;  9  L.  R.  A.  442. 
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Trials,  g  859.    The  language  of  tbe  author  is 
as  follows: 

"In  modem  trials  of  ciyil  actions  for  physi- 
cal injuries,  tbe  question  has  frequently  ansen 
whether  the  court  has  power  to  order  an  inspec- 
tion of  the  body  of  the  plaintiff  or  person  in- 
jured, for  the  purpose  of  ascertaining  tbe  nat- 
ure and  extent  of  the  injuries.  Some  of  the 
courts,  canyinff  in  their  minds  no  higher  con- 
ception of  a  juaicial  trial  than  the  conception 
that  it  is  a  combat,  in  which  each  of  the  gladia- 
tors is  permitted,  within  certain  limits,  to 
deceive  and  trick  tbe  antagonist  and  the  umpire, 
have  denied  the  right  of  tlie  defendant  to  have 
an  order  for  such  inspection.  Other  courts, 
taking  the  more  enlightened  view  that  the  ob- 
ject m  a  judicial  trial  is  to  enable  the  State  to 
establish  and  enforce  justice  between  party  and 
party,  have  held  that  it  is  within  the  power  of 
the  trial  court,  in  the  exercise  of  a  sound  dis- 
cretion, in  proper  cases,  upon  an  application 
seasonably  made,  under  proper  saieguards 
designed  to  preserve  the  rights  of  both  parties, 
to  order  such  inspection,  and  to  compel  the 
plaintiff  or  injured  person  to  submit  to  it. 
Another  court  has  held  Uiat  where  the  plaintiff  in 
such  an  action  alleges  that  his  injuries  are  of  a 
permanent  nature,  the  defendant  is  entitled,  as 
a  matter  of  right,  to  have  the  opinion  of  a  sur- 
geon, based  upon  a  personal  examination,  un- 
less there  is  already  an  abundance  of  expert 
evidence,  in  which  case  the  court,  in  its  discre- 
tion, may  refuse  to  order  an  examination. 
Another  court  has  ruled  that  the  trial  court  ma^ 
require  the  plaintiff  in  such  an  action  to  submit 
to  a  medical  examination  and  dismiss  his  ac- 
tion, if  he  refuses  to  comply  with  the  order. 
This  conclusion  may  be  placed  upon  the  higher 
gpround  that  when  a  person  appeals  to  the  Sever- 
ely for  justice,  he  impliedly  consents  to  the 
doing  of  justice  to  the  other  party,  and  im- 
plieoiv  agrees  in  advance  to  make  any  disclos- 
ure which  is  necessary  to  be  made  in  order  that 
justice  mav  be  done.  The  conception  of  the 
nature  ana  objects  of  a  judicial  trial  which 
denies  to  the  defendant,  under  proper  safe- 

fuards,  the  right  of  such  an  inspection,  is  not 
igher  tlian  that  of  the  old  law,  which  would 
not  even  compel  a  party  to  produce  a  deed  or 
private  paper  in  a  civil  case,  where  it  was  in- 
tended to  be  used  in  evidence  against  him,  a 
rule  which  the  court  of  chancery  invaded  to 


prevent  failures  of  justice,  and  which  has  al- 
most entirely  disappeared  from  modem'  dvil 
jurisprudence." 

The  cases  cited  pro  and  con  axe:    White  ▼. 
Mtltoaukee  City  R  Co,  61  Wis.  636;  Walsh  y. 
8ayre,  58  How.  Pr.  834;  Shepard  v.  Mo,  Pae, 
R.  Go.  66  Mo.  629,  55  Am.  Rep.  ^OOiSehroeder 
v.  Chicago,  B,  L  <&  P.  B.  Go,  47  Iowa,  875; 
Miami  dt  M.  Tump,  Co,  v.  Baily,  87  Ohio  St. 
104;  Atchison,  T,  a  8.  F.  B,  Co.  ▼.  Jhul,  29 
Kan.  466;  Hatfield  v.  St.  Paul  etc,  B,  Co,  IS 
Am.  &  £ng.  R.  R.  Gas.  292;  SihUy  v.  Smith,  46 
Ark.  276,  55  Am.  Rep.  584;  Shaw  v.  Van  Bern- 
eelaer,  60  How.  Pr.  (N.  Y.)  148;  Neuman  v 
Third  Aw,  R.  Co.  50  N.  Y.  Super.  Ct  (18  Jone: 
&  SO  412;  Roberts  Y.  Offdensburgh  dt  L.  C,  B,  Ce 
29  Hun  (N.  Y.)  154;  disapproving  WaXsh  y 
Sayre,  52  How.  Pr.  884,  and  Shaw  v.  Var 
Bensselaer,  supra.    See  Sidekum  v.  Wabash,  St 
L.  A  P.  B.  Co,  10  West.  Rep.  277,  98  Mo.  400, 
8  Am.  State  Rep.  519,  and  notes. 

As  to  the  suggestion  made  in  argument,  that 
the  rule  would  operate  hardly  upon  delicate 
and  modest  females,  we  can  only  say  that  they 
would  be  safely  guarded  by  the  discretion  ot 
the  trial  judge.  There  would  be  no  danger, 
we  think,  in  this  country,  of  an  examination 
being  ordered  needlessly' or  where  an  improper 
shock  to  modesty  or  feelings  of  delicacy  would 
be  likely.  We  decide  simply  that  the  power 
exists,  and  that  in  each  case  it  is  to  be  exer- 
cised or  not.  according  to  the  sound  discretion 
of  the  presiding  judge. 

We  think  there  ought  to  be  a  new  trial  in  the 
present  case.  As  we  deal  only  with  the  ques- 
tion of  power,  we  forbear  to  enter  into  the 
nature  of  the  showing  which  ought  to  be  re- 
quired as  preliminary  to  its  exercise,  further 
than  to  say  that  generally  there  should  be  a 
request  made  of  tue  plaintiff  before  tbe  trial 
couies  on  to  submit  to  tbe  examination  applied 
for,  for  the  plaintiff's  refusal  to  do  so  should 
be  veritied,  as  also  should  tlie  probability  that 
examination  would  likely  result  in  some  ma- 
terial discovery  or  disclosure.  When  the  ex- 
amination is  compulsory  there  is  obviously 
propriety  in  the  experts  being  selected  by  the 
court  rather  than  by  one  or  both  of  the  par- 
ties. It  is  likewise  obvious  that  all  the  ex- 
penses should  be  borne  by  the  party  at  whose 
instance  the  examination  is  made. 

Judgment  reversed. 
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Lewis  P.  STRATTON  et  al. 

V, 

Micfdah  CURRIER  et  oL 

(....Maine....) 

A  — <i'  owner  who,  at  the  time  of  constructing  a 


NOTX.— 3ria  owners;  fojcHitiu  for  passage  of  legs. 

•The  owners  of  milldams  are  not  required  to  pro- 
Tide  the  same  fadUUes  for  the  passage  of  logs  that 
existed  before  the  erection  of  the  dam.  Foster  v. 
Reanport  Spool  ft  Block  Go.  6  New  Bng.  Rep.  28S, 
19  Maine,  COS. 

They  are  not  under  legal  obligation  to  provide  a 
public  way  for  tbe  passage  of  logs  over  their  dams. 
The  log  driver  cannot  claim  for  his  purposes  more 

3  L.  R.  A. 


dam  on  his  own  land,  on  a  stream  which  is  not 
navigable  as  a  tidal  river,  but  which  is  floatable 
for  running  logs  at  certain  seasons  of  the  year,, 
has  made  a  sufficient  sluiceway  for  the  passage  of 
all  logs  which  the  stream  will  float  in  its  natural 
condition,  cannot  afterwards  be  compelled  tc 


of  the  river  than  the  natural  flow  or  itsequivalen^v 
his  general  right  is  that  of  passage,  not  of  rest. 
Brown  v.  Blade.  48  Maine,  448;  Pearson  t.  Rolf e,  7» 
Maine,  888. 

As  to  easement  and  right  to  public  use  of  naviga- 
ble  streams,  see  Harold  v.  Jones,  ante,  408  and 
note. 

As  to  what  are  navigable  waters  and  rights  of  ri» 
parian  proprietors  thereon,  see  Fulmer  ▼•  WiU» 
iams,  1  L.  R.  A.  008, 122  Pa.  19L 
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enlarge  the  oapaclty  of  the  aiutoe,  in  order  to 
make  it  safflcient  for  the  floating  of  a  iar^er 
Quantity  of  logs  whioh  a  log  owner,  under  a  char- 
ter from  the  Legislature,  has  made  the  stream 
capable  of  floating  by  the  removal  of  obstructions 
therein,  and  the  use  of  dams. 

(lCay6.1889.) 

ON  plaintiffs'  exceptions  to  Penobeoot.    Over- 
ruled. 

This  was  an  action  on  the  case  for  obstruct- 
ing the  Piscataquis  River,  in  1884,  at  Abbots 

The  plaintifls  and  others  obtained  a  charter 
from  the  State,  in  1888,  under  which  they  had 
constructed  two  reserroir  dnms  and  otherwise 
improved  the  river  above  Abbot  Id  the  spring 
of  1884  the  plaintiffs,  making  use  of  the  water 
thus  stored  up  b^  these  reservoir  dams,  drove 
their  logs,  the  drive  being  4,000.000  feet,  down 
the  river  through  a  sluice  in  the  defendants' 
dam,  at  Abbot,  but,  as  they  say,  were  put  to 
unreasonable  expense,  because  the  sluice  was 
not  a  reasonable  and  proper  one. 

The  principal  question  at  issue  in  the  trial 
of  the  case  was  whether  the  sluice  was  a  rea- 
sonable one  for  the  driving  through  of  the 
plaintiffs'  logs. 

Plea,  general  issue,  and  brief  statement  al- 
leging, in  substance,  that  the  dam  was  a  lawful 
and  proper  structure  erected  and  maintained, 
for  upwards  of  twenty  years,  for  the  purpose 
of  running  the  mills  connected  with  it  in  manu- 
facturing lumber;  and  that  there  was  a  suffi- 
cient sluiceway  in  the  dam  so  that  the  plaintiffs 
coiild  drive  their  logs  with  reasonable  con- 
venience and  facility. 

The  defendants  further  claimed  the  rights  of 
mill  owners  on  said  dam  for  the  purpose  of 
manufacturing  lumber;  and  that  they  took  no 
more  water,  nor  in  a  different  manner,  than 
was  necessary  or  lawful  as  such  mill  owners; 
also  the  right  to  erect  and  maintain  and  use  the 
dam  bjr  possession  and  ownership  of  the  land 
and  privilege. 

After  the  evidence  was  closed,  the  Jury 
viewed  the  premises,  and  rendered  a  verdict 
for  the  defendants. 

The  plaintiffs  excepted  to  the  following  por- 
tions of  the  charge  to  the  Jury  by  the  presiding 
Justice: 

"Rivers  are  public  hi^hwavs,  and  if  they  be 
navigable  rivers — that  is,  within  the  ebb  and 
flow  of  the  tide — then  the  riparian  owner  owns 
only  to  low-water  mark;  and  if  the  holding  is 
upon  a  bay  or  place  where  the  tide  ebbs  more 
thai-  100  rods,  then  to  low-water  mark  not  ex- 
ceeding 100  rods.  But  that  is  not  the  law  in 
regard  to  streams  non-navigable.  There  the 
rii^arian  owner  owns  to  the  thread  of  the  stream; 
find  if  he  owns  upon  both  bides  he  owns  the 
Inud  under  the  stream;  he  owns  the  rocks  in 
ihc  bed  of  the  stream;  be  owns  ever}'tliing  that 
is  aitached  to  the  realty;  and  no  man  can  re- 
move a  rock  from  a  floatable  stream  except  by 
permission  of  the  riparian  owner,  or  bv  per- 
mission from  public  grant,  by  reason  of  orig- 
inal authority,  and  then  upon  provision  being 
made  for  any  damages  or  compensation  awaixlea 
to  the  riparian  owner  for  the  taking  of  his 
property  .  .  .  And  in  determining  whether  the 
mill  owner  has  provided  a  reasonable  oppor 
tunit^  for  the  operator  to  float  his  logs  by,  is  a 
Question  of  fact — a  question  for  the  Jury  to 
decide;  and  in  determining  that,  they  are  to 
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take  into  consideration,  only,  the  stream  In  Hi 
natural  state.  If  the  stream  be  a  rocky,  hard 
stream  to  drive,  suitable  only  for  driTUDg  small 
or  short  lumber,  and  tho  mill  owner  impedes 
the  stream  by  placing  a  dam  across  it,  he  ia 
bound  only  to  provide  a  passage  to  float  lum- 
ber in  its  natural  state  without  the  aid  of  any 
artificial  device.  And  whether  the  defendant 
in  this  case  has  provided  a  reasonable  a')d 
proper  sluice  for  floating  logs  through,  depends 
upon  whether  or  not  he  has  done  so  while  the 
stream  remained  in  its  natural  condition;  be- 
cause, Qtherwise,  if  the  riparian  owners  above 
should  clear  a  channel  and  by  legislative  au- 
thority or  otherwise  should  store  water  and 
make  the  stream  navigable,  if  you  please,  for 
a  craft  that  could  be  floated  over  dams,  be 
might  be  required  to  furnish  locks  to  get  them 
up  and  down,  and  that  the  law  does  not  re- 
quire him  to  do;  it  only  requires  him  to  give 
a  reasonable  chance  for  the  passage  of  lumber 
that  may  be  floated  upon  the  stream  in  its  nat- 
ural state.  Has  the  defendant  in  this  case  so 
done?  If  in  the  spring  of  1884  he  had  in  his 
dam  at  Abbot  a  reasonable  sluice  for  the  pas- 
sage of  logs  or  lumber,  taking  into  considera- 
tion the  stream  in  its  natural  state  and  its  ca- 
pabilities in  its  natural  state  without  the  aid  of 
artificial  device,  without  the  aid  of  volumes  of 
water  to  be  stored  up  and  to  be  used  at  the 

{)leasure  of  the  owner  of  it,  that  was  all  the 
aw  required  him  to  do  .  .  . 

'*rf  they  had  to  have  that  sluiceway  capable 
of  aiding  and  accommodating  the  floating  of 
lumber  beyond  what  the  stream  would  natu- 
rally float  and  drive,  they  must  obtain  author-' 
ity  from  the  public  and  give  compensation  for 
any  improvement  made;  or  they  must  buy  it  if 
they  use  it  as  their  own  property  .  .  . 

''Taking  into  consideration  the  situation  of  the 
mill,  the  location,  and  all  the  surrounding  cir- 
cumstances; taking  into  consideration  the  bur- 
den of  the  mill  owners,  and  taking  into  con- 
sideration the  necessities  of  the  log  drivers,  did 
the  defendants  furnish  a  reasonably  convenient 
and  suitable  passage  for  logs  on  that  river  in  its 
natural  state,  at  a  drivable  pitch?  If  they  did 
that,  then  they  were  bound  to  do  no  more  and 
they  are -not  liable  in  this  case  .  .  . 

"If  the  plaintiffs  stored  that  water  in  the  res- 
ervoir above,  they  owned  it,  and  they  had  a 
right  to  let  it  down  that  stream  ana  to  run 
their  logs  with  it,  and  to  acquire  the  facilities 
of  the  mill  owners— that  is,  a  sluice  such  as* 
they  would  be  required  to  furnish  for  the  run- 
ning of  the  river  in  its  natural  state,  in  a  driv- 
able pitch." 

Messrs.  D.  F.  Davis  and  C.  A«  Bailey, 
for  plaintiffs: 

The  more  reasonable  rule  is  for  the  mill  owner 
to  maintain  his  sluice  capable  of  accommodat- 
ing all  logs,  no  matter  how  much  the  stream  is 
improved. 

See  Treat  v.  Lard,  42  Maine.  652,  554,  556. 

Messrs.  A.  O.  Lebroke  and  W«  E.  Par- 
sons, for  defendants: 

The  rights  and  liabilities  of  the  parties  are  to 
be  based,  not  upon  an  artificial  condition,  but 
the  natural  state  of  the  stream. 

Pearson  v.  Bo^e,  76  Maine,  880,884;  Fatter  v. 
Searsport  Svoai  c§  Block  Oo.  79  Maine,  508,  5 
New  Eng.  Kep.  286. 

The  charge  IS  sustained  by  Pearson  ▼.  Roife, 
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wpra;  Cooley,  Torts,  p.  583;  iMncey  v.  Clif- 
ford, 54  Maine,  487;  Veazie  y.  Dmnel,  50  Maine, 
479,  and  Gould.  Waters,  §  110. 

Libbey»  c/., delivered  the  opinion  of  tbe  court: 
In  1884  the  defendants  were  the  owners  of 
a  mill  and  dam  across  the  Piscataquis  River, 
to  raise  and  hold  a  sufficient  head  of  water  to 
operate  their  mill,  on  their  own  land  at  Abbot. 
They  claim  that  they  had  owned  and  jpoesessed 
their  mill  and  dam,  in  the  same  condition  that 
they  were  then  in,  for  more  than  twenty  years. 
The  Piscataquis  River  at  that  point  was  not 
navigable  as  a  tidal  river,  but  was  floatable  for 
the  running  of  loss  at  certain  seasons  of  the 
year.  The  defendants  claim  that  when  their 
dam  was  constructed  it  was  provided  with  a 
sluice  proper  and  sufficient  for  passing  all  logs 
that  the  nver  in  its  natural  state,  and  as  it  then 
was  -and  had  been  down  to  1884,  could  float. 
They  say  that  prior  to  that  time,  by  reason  of 
the  natural  character  of  the  river  above  their 
dam,  the  water  fell  so  rapidly  in  the  running 
season  that  comparatively  but  a  small  quantity 
of  logs  could  be  floated  to  and  over  their  dam. 

Tlie  plaintiffs  do  not  seem  to  have  contro- 
verted these  facts,  but  claimed,  and  introduced 
evidence  to  prove,  that  in  1888  ttiey  obtained  a 
charter  from  the  State  to  build  reservoir  dams 
and  otherwise  improve  the  river  above  that 
place,  and  that  under  that  charter  they  had 
constructed  two  reservoir  dams  and  otherwise 
improved  the  condition  of  the  river  for  floating 
logs  above  Abbot;  that  in  the  spring  of  1884 
they  had  in  the  river  above  Abbot  4,000,000  logs 
which  they  drove  down  the  river  that  season; 
and  that  to  enable  them  to  drive  that  quantity 
thej  had  their  reservoir  dams  full  of  water, 
which  they  used  for  that  purpose. 

They  claimed  that  the  sluice  at  the  defend- 
ants' dam  was  not  of  sufficient  capacity  to  en- 
ible  them  to  run  that  large  quantitv  of  logs  over 
the  dam  without  unreasonaole  and  unnecessary 
delay;  and  that  for  that  reason  the  dam  was  a 
nuisance  to  them  and  caused  them  greatdamage. 

The  great  question  in  contention  between  the 
parties  was,  whether  the  defendants  were 
obliged  to  maintain  a  sluice  over  their  dam 
reasonable  and  proper  for  the  use  of  tbe  plaint- 
iffs for  floating  the  large  quantity  of  logs  which 
thev  were  able  to  float,  by  the  water  which  they 
had  stored  up  by  their  reservcflr  dams,  and 
which  they  would  not  have  been  able  to  float 
bv  the  natural  and  usual  condition  of  tbe 
river  before  their  dams  were  constructed;  or 
whether  they  complied  with  the  duty  imposed 
upon  them  by  maintaininfi;  a  sluice  reasonable 
and  proper  for  passing  all  the  lo^s,  which  could 
be  run  in  the  river  above  their  mill,  by  the 
natural  condition  of  the  water. 

Upon  this  point,  the  court  charged  the  Jury, 
in  substance,  that  the  defendants  bad  a  right  to 
construct  and  maintain  their  dao  upon  their 
own  land  for  the  purpose  of  raising  a  oufficient 
head  of  water  to  operate  their  mill.  That  the 
stream  jeing  of  sufficient  capacity  to  float 
lumber,  the  public  had  a  risht  to  its  use  for 
that  purpose;  the  plaintiffs  had  a  right  to  its 
use  for  that  purpose;  and  that  in  constructing 
and  maintaininfi  their  dam,  the  defendants  were 
bound  to  provide  reasonable  and  proper  means 
for  floating  over  their  dam  the  lumber  which 
the  stream  was    capable  of  floating,   in    its 
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natural  condition.  That  they  were  not  bound 
to  provide,  in  1884,  for  the  pfaiutiffB  a  sluice  of 
adaitional  capacity  to  enable  them  to  run  the 
large  quantity  of  logs,  which  thev  were  able  to 
float  that  year  by  tbe  use  of  the  large  quantity 
of  water  which,  under  their  charter,  by  art! 
flcial  means,  they  had  held  back  and  stored 
for  that  purpose. 

After  the  Judge  had  given  the  jury  his  in 
structions  upon  this  point,  at  the  request  of  the 
counsel  for  the  plaintiffs  he  gave  them  the  fur- 
ther instruction:  **  That  if  ue  plaintiffs'  log» 
could  have  been  driven,  with  the  river  in  its 
natural  state  at  any  season  of  the  year,  they 
were  entitled  to  a  reasonable  passage  when  by 
reason  of  the  water  stored  they  could  float  their 
logs  over  the  defendants'  dam." 

We  think  tbe  instructions  correct.  It  is  not 
necessary  to  determine  what  the  duties  of  the 
defendants  would  have  been  if  die  capacity  of 
the  river  for  floating  logs  had  been  increased 
by  removing  artificial  obstructions,  such  as 
fallen  trees,  accumulations  of  logs,  roots  and 
brush  in  the  river  which  impair^  its  capacity 
for  floating  lumber;  for  no  such  question  ap- 
pears to  have  been  involved  or  raised  at  the  trial. 

The  plaintiffs'  contention  is  that  if  the  de- 
fendants' dam,  as  it  was  constructed  and  has 
been  maintained  prior  to  1884,  furnished  1*0:1- 
sonable  and  proper  facilities  for  the  exercise 
of  the  public  right  of  floating  lumber  in  the 
natural  coudition  of  the  river,  ue  action  of  the 
plaintiffs  under  their  charter,  of  increasing 
the  capacity  of  the  river  by  removing  natural 
obstructions  and  by  artificial  means  had  corres- 
pondingly increased  the  duties  of  the  defend- 
ants; so  that  if  prior  to  1884  the  dam  was  not 
a  nuisance,  and  the  defendants  could  not  have 
been  made  responsible,  the  plaintiffs  by  their 
own  artificial  devices  converted  it  into  a  nuis- 
ance to  the  public  right  and  changed  the  liabil- 
ity of  the  defendants.  We  think  this  proposi- 
tion is  unsound. 

The  plaintiffs,  by  their  charter,  could  not 
require  the  defendants  to  do  anything  in  re- 
moving natural  obstructions  in  the  bed  of  the 
river.  They  could  not  enter  upon  the  defend- 
ants' land  to  remove  any  obstructions  (o  tho 
damage  of  the  defendants  without  rendering 
just  compensation,  if  their  charter  in  the  exer- 
cise of  the  right  of  eminent  domain  by  tbe  State 
had  conferred  upon  them  the  right  to  do  so.  If 
they  could  not  take  the  defendants'  property 
for  the  purpose  of  accomplishing  their  objects, 
under  their  charter  without  just  compensation, 
how  can  they  by  their  acts  under  their  charter 
increase  the  obligations  of  the  defendants,  and 
require  them  to  construct  a  larger  sluice  at  au 
expense  of  $100  or  $200,  and  thus  substantially 
take  their  property  without  compensation? 

The  relative  rights  of  mill  owners  and  of  log 
owners,  on  fioataole  streams  in  this  State,  have 
recently  been  so  fully  discussed  and  determined 
by  this  court  in  PearaanY,  Bolfe,  76  Maine,  380. 
and  in  Faster  v.  Searsport  Spool  db  Block  Com 
panv,  79  Maine,  503, 5  New  Eng.  Rep.  286,  tha« 
we  deem  it  unnecessary  to  enter  upon  a  more  ex 
tended  discussion  of  the  law  in  this  case.  We 
think  the  instructions  of  the  court  are  in  entire 
accord  with  the  law  as  determined  in  those  cases. 

Exceptions  overruled, 

Peters,  Ch,  J.,  Walton.  Danforih, 
Emery,  and  HaskelL  JJ,,  concurred. 
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l..Xf  a  eomplaiiit  in  an  ao^on  of  ejeotment^oon- 
talnliiflra  detailed  htetoiy  of  tbe  tlUe  upon  whlcli 
plaintiff  rellea.  states  no  cause  of  action,  a  de- 
murrer to  tJie  answer  will  reach  tbat  defect  and 
defeat  the  suit. 

&  Ezecutloii  upon  a  judgment  against  one  as 
administrator  cannot  be  issued  against  such  per- 
son in  his  fiduciary  capacity  so  as  to  reach  prop- 
erty belonging  to  the  estate  after  he  has  made  hia 
final  settlement  and  been  dischaiged  by  the  pro- 
bate court 

8.  The  ffrant  of  exclmlTe  Jurlsdictioii  over 
the  eniEites  of  deceased  persons  to  the  probate 
courts  by  the  Ck>nstttutlon  of  1874  plaices  the 
assets  of  a  decedent  beyond  the  reach  of  process 
from  any  other  tribunaL 
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APPEAL  by  defendant,  from  a  Jadgment  of 
the  Perry  Oounty  Circuit  Court,  in  favor 
of  plaintiff  in  an  action  of  electment    BeveneeL 
The  facts  are  fully  statea  in  the  ofdnloii. 
Mr.  C.  Attenberg^  for  appellant 
Mr,  J.  F.  Sellers  for  appellee. 

Cockrill,  Oh,  J.,  dettyered  the  opinion  of 
the  court: 

Tbe  appellee,  who  was  plaintiff  in  this  action 
of  ejectment,recovered  juogment^relying  sole- 
ly upon  a  sheriff's  execution  deed.  The  appel- 
lant, who  was  the  defendant  in  poesession,  de- 
fended, upon  the  theory  that  the  deed  was  void 
and  conferred  no  title  upon  the  plaintiff,  and 
relied  also  upon  title  by  adTerae  possession  for 
the  statutory  period;  but  the  latter  feature  of 
tbe  defense  passes  out  of  the  cause  for  want  of 
a  bill  of  exceptions.  The  court  sustained  a 
demurrer  to  the  paragraph  of  the  answer  set- 
ting forth  the  facts  which  it  was  claimed 
avoided  the  sheriff's  deed. 

The  complaint  contained  a  detailed  history 


Nora.— Probate  court  jwisdkUofu 

In  a  majority  of  the  States  of  the  Union  jurisdic- 
tion over  the  administration  of  estates  of  decedents, 
except  in  special  cases,  and  cases  arising  under 
peculiar  droumstanoes,  jurisdiction  of  probate, 
surrogate  and  orphans*  courts,  has  been  made  ex- 
clusive, partly  by  constitutional  provisions  and 
partly  by  prohibitory  or  permissive  statutes,  as 
will  be  seen  by  consulting  the  following  cases: 

Alabama, 

Except  in  spedal  cases— see  Cowles  v.  Pollard,  51 
Ala.  446;  Sellers  v.  Sellers,  86  Ala.  28S;  Trotter  v. 
Blocker,  6  Port  260;  Pearson  v.  Darrington,  21  Ala. 
176. 

Arhantaa, 

See  Haag  v.  Sparks,  27  Ark.  604;  Moren  v.  Mo- 
Oown.  23  Irk.  08;  Freeman  v.  Beagan,  26  Ark.  878. 

CaHfomUL 

July  the  probate  court  has  tbe  power  to  order 
jnal  distribution  in* any  case,  or  to  compel  an  ex- 
ecutor to  account  for  the  personal  property  in  his 
hands,  whether  it  be  such  as  the  testator  owned  at 
the  time  of  tiis  death,  or  the  proceeds  of  the  sales 
of  personal  property  under  a  power  in  tlie  will. 
Auiiuisola  V.  Ainaz,  61  Cal,  486. 

(JonnecticuL 
Bailey  v.  Strong,  8  Ck>nn.  280. 

DUtriel  cf  (Mumifia, 

Tbe  Orphans*  Court  of  the  District  of  Oolumbia 
has  no  juilsdiotion  to  decree  the  sale  of  an  infant*s 
real  estate.  Thaw  v.  Ritchie  (D.  a)  1  Gent.  Sep. 
838, 4  Mackey,  84^ 

Qeorgia, 

Harris  v.  Tiswfeau,  62  Qa.  160;  Slade  t.  Street,  27 
Ga.  17;  Walton  v.  Walton,  21  Ga.  18:  Oa.  Oode,  f  881; 
Collins  V.  Stephens,  68  Ga.  284;  Gibbons  v.  Jones, 
66Ga.207. 

iSinois, 

Freeland  v.  Dasey,  26  HL  284;  Heustis  v.  Johnson, 
84  111.  61;  except  in  special  cases,  Heward  v.  Slagle, 
62  ni.  888;  Strubber  v.  Belsey,  70  UL  808;  Probst  v. 
Meadows,  18  111.  197. 

.  Probate  courts  have  original  jurisdiction  over 
probate  matters.  People  v.  Knickerbocker,  1  West. 
Rep.  876, 114  ID.  638. 

R  L.  R.  A. 


Under  Statutes  1810  and  1887  probate  of  will  w«» 
a  ministerial  act,  but  a  change  was  made  in  184» 
when  the  oounty  court  was  made  a  court  of  record 
and  vested  with  probate  Jurisdiotton.  People  v. 
Knickerbocker,  supra. 

Indiana, 

Probate  courts  are  courts  of  soperior  jnrisdla 
tlon.   Sims  V.  Gay,  6  West  Bep.  662, 100  Ind.  601. 

Iowa, 

An  order  of  discharge  upon  a  final  aooount  wilV 
not  be  regarded  as  a  ilnal  settlement  if  the  probate- 
records  show  property  undisposed  of  and  debts  re- 
maining unpaid.   Qpossan  y.  MoQwut,  87  Iowa,  664> 

KanooB, 

In  Kansas  probate  oourts  have  jurisdlotlon  con- 
current with  common  law.  Shoemaker  v.  Brown,. 
10  Kan. 


ZiOuMafUb 

The  probate  court  can  order  the  sale  of  personal 
property,  as  stocks,  when  this  Is  necessary  in  order 
to  a  settlement  and  distribution.  Bobb*s  Succes- 
sion, 27  La.  Ann.  84L 

Maine, 

Courts  of  probate  are  creatures  of  the  statute,, 
having  a  spedal  and  limited  jurisdiction.  R^ 
Uarston,  8  New  Bng.  Bep.  607, 70  Maine,  21 

Maryland, 

The  orphans*  court  cannot,  in  its  exercise  of  tnd* 
dental  powers  or  constructive  authority,  exercise- 
any  jurisdiction  not  given  to  it  by  law.  Levering 
V.  Levering,  1  Cent.  Bep.  600, 64  Md.  800. 

An  order  of  the  orphans*  court  rejecting  a  olalm- 
against  an  estate  Is  final  only  as  to  further  action 
of  that  court,  not  as  to  the  rights  of  the  parties;: 
and  its  decision  on  an  appeal  has  the  same  effect 
only.  Levering  v.  Levering,  1  Cent.  Bep.  600, 64  Md. 

MatsachnuettB, 

Wilson  V.  Leishman,  12  Met.  81A;  Southwiek  ▼- 
Morrell,  m  Mass.  620;  Sykes  v.  Meaoham,  108  Mass. 
286;  Peters  V.  Peters,  8  Cush.  620. 

In  MasBachusetts  the  probate  court,  subject  to> 
appeal,  may  consider  a  question  of  capital  and  iD-> 
come  in  passing  upon  a  trustee*s  account.    New 
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of  the  execution  title,  and  if  it  stated  no  cause 
of  action  the  demurrer  to  the  answer  shoidd 
bave  been  allowed  to  reach  that  defect,  and 
thus  ended  the  ooDtroversy  in  limine,  unless  the 
plaintiff  could  show  a  good  title.  In  sustain- 
log  the  demurrer  to  tfie  answer  the  court,  in 
ef^t,  ruled  that  the  title  to  the  land  vested  in 
the  plaintiff  by  yirtue  of  the  sheriff's  deed. 

The  facts  as  alleged  in  reference  to  the 
plaintlfTs  title  are  as  follows:  John  Gibbons, 
who  was  owner  in  fee  of  the  land  in  contro- 
versy, died  leaving  unpaid  a  debt  due  to  one 
McLain  and  another.  These  creditors  sued 
the  administrator  of  Gibbons'  estate  and  re- 
covered judgment  against  him  for  the  amount 
due  them  bv  his  intestate.  The  Judraent  was 
recovered  in  the  circuit  court  in  18^.  It  was 
never  presented  to  the  probate  court  for  classi- 
f  cativ^n,  and  Uie  administrator  was  discharged 
by  the  court  after  making  his  final  settlement, 
without  having  paid  anything  upon  the  Judg- 
ment. After  the  disbharge  of  the  administrator, 
execution  issued  upon  the  Judgment  against 
him  in  his  fiduciary  capacity,  and  was  levied 
upon  the  land  in  suit,  which,  according  to  the 
allegation  of  the  complaint,  was  still  the  prop- 


erly of  the  estate.  It  was  duly  sold  by  the 
sheriff  and  was  purchased  by  the  plaintiffs  in 
execution.  The  certificate  of  purchase  wot 
assigned  to  the  plaintiff  in  this  suit,  and  after 
the  period  allowed  for  redemption  had  expbed 
a  deed  was  executed  to  him  by  tiie  sheriff. 

It  does  not  clear!  v  appear  how  or  from  whom 
defendant  derived  his  claim  to  title,  but  he  was 
in  the  peaceable  possession  of  the  land  holding 
under  color  of  title  when  the  suit  was  brought. 
He  contends  that  the  sale  was  absolutdy  void, 
and  that  the  deed,  therefore,  conferred  no  title 
upon  the  plaintiff.  The  contention  of  the  lat- 
ter is  that  the  execution  was,  at  most,  irregu- 
lar only,  and  he  relies  upon  the  case  of  Adam- 
son  V.  Chimmini,  10  Ark.  541,  to  sustain  his 
position. 

In  that  case  it  was  determined  that  the  sale 
of  personal  property  under  an  execution  issued 
upon  a  Judgment  recovered  in  the  circuit  court 
against  an  administrator  for  a  debt  due  by  his 
intestate,  was  irregular  but  not  void,  and  that 
a  sale  under  it  conferred  title  upon  an  innocent 
purchaser,  notwithstanding  the  estate  was  in 
course  of  administration  at  the  time  of  the  levy 
and  sale.    And  the  case  of  Homor  v.  Hanks, 


Eoffland  Trust  Go.  v.  Baton,  1  New  Enff.  Rep.  878, 
110  Mass.  888. 

As  to  revlslnir  a  prohatedeoroewbioh  has  been 
onoe  afflrmed  on  appeal,  see  €kde  v.  Niokenon,  4 
New  Bnff.  Rep.  888. 141  Mass.  41ft. 

The  Supreme  Oourt  of  Massaohusetts  has  no 
original  Jurisdiction  of  probate  matters.  Qale  v. 
Niokerson,  4  New  "Bag,  Rep.  838, 144  Maas.  416. 

It  has  Juriadlotlon  of  an  ezeoutor*B  aocount  only 
as  the  supreme  oourt  of  probate  on  appeaL  Am- 
midown  v.  S^Dsey,  4  New  Hag,  Rep.  Ml,  144  Maas. 
867. 

Tlie  probate  court  has  juriadiotion  in  equttj  to 
hear  and  determine  all  matters  relating  to  testa- 
mentary trusts.  Swaaey  v.  Jaqnea,  4  New  Bog. 
fiep.  44,  144  Mass.  188. 

MiOiioan. 

Probate  courts  have  general  Jurisdiction  in  tes- 
tamentary and  other  probate  matters.  Be  Bohlee 
Olich.)  9  West.  Rep.  W. 

The  probate  court  may  adjudicate  and  settle  by 
Its  decree  an  administrator's  account;  thereafter  it 
poaaeeses  no  authority  to  review  such  decree  or  to 
set  the  same  aside.  Grady  v.  Hughes  (Mioh.)  7 
West.  Rep.  89). 

Minnesota, 

A  probate  oourt  has  no  Jurisdiction  to  determine 
the  rights  of  one  claiming  under  the  rights  of  an 
heir  or  deviaee.  Tamham  v.  Thompaon,  84  Minn. 
880;  Gen.  Stat  1880,  chap.  47,  §  17:  1  Bias.  Stat.  648. 
See  Laughton  v.  Atklna,  1  Pick.  518. 

MiMtssimd. 

Walker  v.  State,  68  Mias.  686;  Brunini  v.  Pera,  64 
Hub.  648;  Bvana  v.  Robertson,  64  Mies.  688;  Bank  of 
liiss.  V.  Duncan,  68  Miss.  740. 

Missouri, 

By  Rev.  Stat.  11177,  probate  courts  are  courts  of 
record.  State  v.  MoSlhaney,  8  West.  Rep.  608,  80 
Mo.  App.  584. 

Id  matters  of  purely  equitable  cognizance  relating 
to  the  administration  of  estates,  the  probate  oourt 
has  presumably  no  Juriadiotion,  without  Enabling 
Acts.    Butler  v.  Lawaon,  78  Mo.  287. 

The  probate  court  poepcssos  no  power  to  aUow  a 
claim  or  order  a  aale  except  for  payment  of  debta. 
Ferguson  v.  Garson,  1  West.  Rep.  757, 86  Mo.  078. 

8L.aA. 


The  Jurisdiction  of  the  probate  courts  over  pro- 
bate matters  is  not  ezcloslve  but  concurrent  with 
that  of  the  circuit  courts.  Purdy  v.  Gault,  1  West. 
Rep.  704, 19  Mo.  App.  19L 

The  enlargement  of  the  Jurisdiction  of  the  probate 
courts,  under  the  Oonstttution  of  1876,  did  not  ex- 
clude the  circuit  courts.   Ibid, 

The  Probate  Gourt  of  St.  Louis  haa  original  Juris- 
diction in  all  matters  pertaining  to  deocdents* 
eatatee.  Rottmann  v.  Schmuoker,  18  West.  Rep. 
818, 94  Mo.  180. 

Montana, 

The  probate  courts  of  Montana  have  no  power 
or  authority  to  entertain  a  petition  involving  the 
construction  of  a  will.  Such  Jurisdiction  can  be 
exercised  by  the  supreme  and  district  courts  only. 
Ghadwick  v.  Ghadwick,  0  Mont.  606. 

New  Jersey, 

Except  in  special  cases— I>3ey  v.  Demarcst,  16  N. 
J.  Eq.  830;  Youmans  v.  Youmans,  26  N.  J.  Eq.  113; 
Mallory  v.  Cralge,  15  N.  J.  Bq.  78. 

The  orphans*  court  m  New  Jersey  has  power  to 
determine  the  f  aimf^es  of  inventories.  One  method 
is  by  filing  exceptions  to  them.  Plckel  v.  Alpaugh, 
7  Cent  Rep.  471, 42  N.  J.  Eq.  600. 

The  court  of  chancery  has  concurrent  Jurisdic- 
tion with  the  orphans*  oourt  in  the  settlement  of 
the  accounts  of  executors  and  administrators;  but 
no  interference  will  be  made  where  the  settlement 
is  proceeding  regularly  in  the  orphans*  court,unlcs8 
special  cause  is  shown.  Search  v.  Search,  27  N.  J. 
Eq.  137. 

New  York, 

SeeChipman  v.  Montgomery,  68  N.  Y.  83S,  where  it 
waa  held,  conceding  that  to  a  limited  extent  con* 
current  Jurisdiction  exists  in  a  court  of  equity,  yet, 
that  the  laws  give  full  powers  to  the  surrogates* 
court  to  can  executors  and  administrators  to  ao- 
count, distribute  the  estate,  and  pass  upon  every 
question  that  may  arise  thereunder.  See,  also, 
Thompaon  v.  Brown.4  Johns.Ch.019;  Sejrmour  v.  Sey- 
mour, 4  Johns.  Gb.  409;  and  note  m  1 N.  Y.  Ch.  L.  ed« 
886.  See  Anderson  v.  Appleton,  SL.  R  A.  176,  note. 

Under  New  York  Statutes  the  Jurisdiction  of  the 
surrogate  to  compel  an  aocount  from  the  fldudaiy 
is  not  exclusive,  but  concurrent  with  the  supreme 
court;  and  the  right  to  resort  to  an  equity  tribunal 
appears  in  general  peculiarly  appropriate  where 
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22  Ark.  688,  vbere  lands  of  an  estate  were  sold 
under  execution  against  the  administrator, 
seems  to  recospize  toe  same  principle. 

If  the  doctnne  of  these  cases  still  prevails, 
the  Judgment  is  right  If  we  treat  the  defend- 
ant as  a  stranger  to  the  execution,  and  not 
claiming  title  through  a  party  who  is  bound  by 
the  judgment,  he  wiU  not  be  heard  to  raise  ob- 
jections that  go  to  irregularities  in  process 
against  others  which  do  not  render  it  void, 
freeman,  Executions,  76;  Sannoner  t.  Jacob- 
ton,  47  Ark.  81. 

But  in  the  cases  relied  upon  the  execution 
issued  against  subsisting  administrators,  who 
were  capable  of  protectmg  the  estate,  while  in 
this  case  there  was  no  adir  inistrator  or  other 
jMrty  defendant  in  existence,  against  whom  the 
writ  could  run.  The  administrator,  who  was 
the  sole  defendant  iu  the  judgment,  had  been 
removed  before  the  execution  ^ued. 

If  execution  could  legally  have  issued  upon 
che  Judgment  at  all,  it  would  have  been  only 
^ter  a  new  administrator,  or  the  parly  in  in- 
te.>ost  in  the  property  to  be  subjected  to  sale, 
had  had  his  day  in  court  on  9cire  facias  to  re- 
vive the  judgment  Mansf .  Dig.  $§  8982.  8984; 
State  Bank  v.  Etter,  16  Ark.  270,  271. 


The  discharce  of  the  administrator  by  the 
probate  court  left  the  estate  without  a  repre- 
sentative; and  80  far  as  the  execution  of  ita 
Judgment  by  ordinary  process  was  concerned, 
the  circuit  court  stood  in  no  better  attitude  than 
if  the  ludffment  defendailt  had  been  removed  by 
death  before  levy.  But  in  such  a  case  there  is  no 

Sower  to  issue  execution,  until  the  judgment 
as  been  revived;  and  a  sale  had  under  a  writ 
issued  without  revivor  carries  no  title,  and  the 
purchaser  takes  nothing  by  the  sheriffs  deed. 
Cunningham  v.  Burk,  45  Ark.  267;  Hansf. 
Dig.  §  2988. 

But  there  is  another  and  farther  reaching 
cause  for  refusing  to  maintain  the  plaintiff's 
title.  When  the  case  of  Adamtonv,  Cummijit, 
HLpra^  was  determined,  the  statute  recognized 
the  right  to  issue  an  execution  against  an  "heir, 
devisee,  executor  or  administrator,"  to  be  lev- 
ied of  the  goods  and  chattels  or  lands  which 
were  of  the  ancestor,  testator  or  intestate,  at 
the  time  of  his  death  (Rev.  6tat  chap.  80,  g  8); 
and  the  judgment  in  that  case  rests  upon  the 
statute,  although  the  common-law  authority  to 
issue  an  execution  de  bonis  testatoris  is  recog- 
nized. 
But  this  provision  of  the  statute  was  omitted 


the  oliouiiistaDoes  of  a  case  are  such  as  to  require 
relief  of  a  nature  which  the  probate  or  surrogate 
tribunal  cannot  afford.  Haddow  v.  Lundy,  SO  K. 
T.  820;  Bogers  v.  King,  8  Paige,  210;  Story,  Eq.  Jur. 
M  680-543. 

A  surrogates*  court  is  of  inferior  or  limited  Juris- 
diction; the  facts  to  give  it  jurisdiction  must  be 
shown;  in  accountings  by  testamentary  guardians 
or  trustees  it  has  only  the  authority  expresBly  given 
by  statute.  Be  Hawley,  6  Oent  Bep.  861,  IM  N.  Y. 
260. 

An  executor  or  administrator  whoee  accounts 
have  once  been  settled  will  not  be  ordered  to  ac- 
count further  because  of  the  existence  of  possible 
assets  not  within  his  control,  but  which,  after  a 
ttiird  party  shall  liave  acted,  may  come  to  his  hands. 
Re  Soutter,  7  Oent  Bep.  818, 105  N.  Y.  614. 

The  Burrogate*B  court  has  jurisdiction  of  an  ac- 
tion to  remove  an  administrator,  brought  by  an 
alleged  creditor  of  the  decedent,  where  the  pro- 
ceedings put  at  issue  the  fact  as  to  whether  the 
plaintiff  was  a  creditor.  Re  Wheeler,  46  Hun,  64, 10 
19.  Y«  S.  B*  864. 

A  surrogate  may  construe  a  will  far  enoikgn  to 
determine  to  whom  legacies  shall  be  paid.  Re  Ver- 
planck,  91 N.  Y.  430;  Schouler,  Bxrs.  ft  Admrs.  p.  IB. 

North  Carolina, 

In  North  Carolina,  although  a  court  of  probate 
has  exclusive  original  Jurisdiction  of  speciai  pro- 
ceedings to  recover  legacies  and  distributive  shares: 
yet,  if  the  executor  has  so  assented  to  a  legacy  as 
to  amount  to  an  implied  or  express  promise  to  pay 
it,  suit  must  bo  brought  for  it  in  the  superior  court. 
Miller  V.  Bumest,  65  N.  C.  07. 

Although  the  office  of  **prol)ate  judge"  is  abol- 
ished, tb*)  powers  and  jurisdiction  of  that  officer  are 
now  exercised  by  the  clerks  of  the  superior  court 
as  an  independent  tribunal  of  original  jurisdiction. 
2&lwards  v.  Cobb,  86  N.  a  4. 

OMo. 

Piatt  V.  Longworth,  27  Ohio  St.  186. 

The  probate  court  is  one  of  limited  and  special 
jurisdiction,  possessing  only  such  as  is  conferred 
by  statute.  Sayler  v.  Simpson,  10  West.  Bep.  484, 
46  Ohio  St  14L 

Under  the  Ohio  Act  of  March  14,  1858,  probate 
oourts  have  jurisdiction  to  determine  every  dls- 
fl  T,.  R.  A. 


puted  question  of  fact  which  may  become  necessary 
to  ascertain  the  amount  justly  due  each  legatee  or 
distributee,  and  order  payment  thereof.  Bayler  v. 
Shnpson,  10  West.  Bep.  436. 46  Ohio  St.  14L 

Pennsifinania, 

Whiteside  v.  Whiteside,  80  Pa.  478;  linsenbigler  v. 
Qourley,  66  Pa.  166;  Dundas*  App.  78  Pa.  479;  Oamp- 
beU*sApp.80Pa.286. 

The  jurisdiction  of  probate  tribunals  over  claims 
against  a  solvent  estate  is  not  usually  exclusive,  but» 
at  best,  only  concurrent  with  that  of  the  common- 
law  courts;  and  the  creditor  may  elect  to  sue  in  an- 
other tribunaL  Ghrigg*s  Bstate,  U  Phlla.  88w  And 
see  Wapple^  App.  74  Pa.  100. 

The  jurisdiction  of  the  orphans*  oourtln  Pennsyl- 
vaJiia  within  Its  appointed  orMt  Is  exclusive,  and 
therefore,  necessarily,  as  extensive  as  the  demands 
of  justice.   ShollenbOTger^s  App.  21  Pa.  84L 

Jurisdiction  of  the  orphans*  court  over  accounts 
between  guardian  and  ward  is  exclusive.  Lewis  v. 
Browning,  2  Cent.  Bep.  816,  Ul  Pa.  486b 

As  to  the  Statute  of  LimltationB  It  Is  a  court  of 
equity.    York*s  App.  1  Cent.  Bep.  864, 110  Pa.  08. 

It  has  exduaive  jurisdiction  to  compel  payment 
of  legacies  charged  upon  lands  under  the  Act  of 
February  24, 1884.  Brotonan*s  App.  12  Oent.  B^^ 
286, 119  Pa.  645,  21  W.N.aOlS. 

And  as  to  legacies  it  Is  exclusive  only  when  the 
legacy  Is  charged  c^  land.  Burt  v.  Herron,  66  Pa. 
400. 

On  the  other  hand  the  general  jurisdiction  Is  not 
exclusive  of  common-law  remedies  against  estates 
(McLean  v.  Wade,  68  Pa.  146),  while  they  have  ex- 
clusive jurisdiction  over  questions  of  advancement 
and  distribution.    Hughes*  App.  SI  Pa.  179. 

Such  a  court  must  not  entertain  prooeedlngs  be- 
yond its  statutory  functions.  Winton*8  App.  2 
Gent.  Bep.  518,  111  Pa.  887. 

The  orphans*  court,  in  Pennsylvania,  has  no  jurls- 
diction  to  decree  the  payment  of  a  legacy  by  a  dev- 
isee, unless  the  legacy  is  chained  upon  land. 
Schmehl  v.  Bickel  (Pa.)  7  Oent.  Bep.  eOL 

It  lias  no  jurisdiction  to  enforce  a  right  of  dower 
at  common  law.  Wilson  v.  Hilllard  (PaJ  2  Gent. 
Bep.  208. 

In  cases  of  grandchildren,  whose  father  has  died 
before  the  grandfather,  they  take  the  father*8 
share,  subject  to  his  debts  to  the  estate;  so  that  In 
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from  the  Revisions  of  1874  and  1884.  Whatever 
reason  may  have  induced  the  learned  Digesters 
to  make  the  omission.it  is  certain  that  the  provis- 
ion is  inconsistent  vith  the  exclusive  adminis- 
tration of  the  estates  of  deceased  persons  which 
has  been  conferred  upon  the  probate  courts. 

Until  the  adoption  of  the  Constitution  of 
i874,  jurisdiction  over  the  estates  of  deceased 
persons  was  subject  to  legislative  regulation; 
but  that  instrument  unalterably  fixed  the  exclu- 
sive jurisdiction  in  such  matters  in  separate 
probate  courts.  See  Hilliard  v.  HtUiard,  50 
Ark.  94,  and  cases  cited. 

The  jurisdiction  which  courts  of  equity  for- 
merly exercised  concurrently  with  the  ecclesias- 
tical court  is  taken  from  these  tribuna]s,by  virt- 
ue of  that  exclusive  grant  lo  the  probate  courts. 
Btiee  v.  Taylor,  9  C  W.  Rep.  864;  Turner  v. 
Sogers,  49  Ark.  51. 

The  jurisdiction  of  courts  of  law  to  main- 
tain an  action  against  an  executor  or  ad- 
ministrator is  not  disturbed  {Tkimer  v.  Eog- 
era,  supra),  but  the  judgment  recovered  only 
establishes  the  existence  of  a  valid  claim  against 


the  estate,  which  must  )>e  executed  by  the  pro- 
bate court  in  the  course  of  administration. 

Judgments  a<[:ainst  counties  and  municipal 
corporations  are  of  the  same  nature  or  effect. 
Satisfaction  must  be  sought  in  the  manner  pro- 
vided by  law.  The  grant  of  exclusive  juris- 
diction to  the  probate  courts  places  the  assets 
of  a  decedent  beyond  the  reach  of  pri)ce9s  from 
another  tribunal.  Another  court  cannot  inter- 
vene, even  if  the  probate  court  has  not  assumed 
active  jurisdiction  of  the  estate  of  the  deceased 
person  by  the  appointment  of  an  administrator 
{Flash  V.  Qresham,  86  Atk.  629),  and  if  the  ad- 
ministrator is  discharged  before  the  trust  is  exe- 
cuted, it  is  within  the  power  of  the  creditor  to 
re-invoke  the  aid  of  that  tribunal.  And  if  be 
has  obtained  judgment  at  law  against  his  debt- 
or in  his  lifetime,  there  can  be  no  revivor,  as 
formerly,  against  the  heirs;  for,  as  was  said  by 
C.  J.  English,  in  delivering  the  judgment  of 
the  court  in  PmoeU  v.  Ifoam,  40  Ark.  641,  no 
execution  can  issue  against  them  or  the  lands 
belonging  to  their  ancestor;  but  the  creditor 
must,  under  our  administration  system,  resort 


an  action  of  ejectment  the  question  of  such  In- 
debtedness cannot  be  raised,  but  must  be  deter- 
mined in  the  orplians*  court.  Girard  L.  Ins.  A.  ft 
T.  Co.  v«  Wilson,  87  Pa.  18& 

BAode  IsXanSL 

Blake  v.  Butter,  10  B.  1. 187. 

Probate  courts  in  Rhode  Island  are  courts  of 
limited  Jurisdiction.  People^s  Sav.  Bank  v.  Wilcox, 
1  New  Eng.  Bep.  818, 15  B.  1. 268. 

Sotitft  Car(AiML 

The  court  of  probate  is  not  an  inferior  court  va  to 
matters  within  its  Jurisdiction.   Turner  v.  Malone, 

84  D.  O.  uWJw 

Under  proceedings  to  sell  land  in  aid  of  assets,  the 
probate  court  mny  adjudicate  upon  claim  of  de- 
fendant claiming  title.  Gregory  v.  Bhoden,  84  8. 
C.90. 

Findings  of  fact  by  probate  Judge  may  be  re- 
versed on  circuit.   Stark  v.  Watson,  24  S.  C.  21ft. 

Adams  v.  Adams,  22  Yt.  50. 

In  Vermont  it  may  be  concurrent  with  chancery. 
Bobinson  v.  Stanley,  88  Vt.  570. 

A  court  of  chancery  will  not  superviae  the  exer- 
cise of  the  Jurisdiction  of  separate  courts  of  pro- 
bate, in  the  settlement  of  estates,  wherein  probate 
oourts  have  entire  and  exclusive  Jurisdiction. 
Adams  v.  Adams,  22  Vt.  52. 

TTfseoTwin. 

Statutes  relating  to  probate  jurisdiction  will  not 
be  presumed  to  devest  the  usual  chancery  courts 
of  their  equitable  Jurisdiction  in  the  matter  of 
legacies,  even  though  a  concurrent  Jurisdiction  be 
conferred.  Oatlin  v.  Wheeler,  49  Wis.  507;  Schouler, 
Bxrs.  ft  Admrs.  p.  18;Bev.  Stat.  1878,M  2204,  2448; 
Archer  v.  Meadows,  83  Wis.  172;  Brook  v.  Chappell, 
.'U  Wis.  405;  Schaeffner*s  App.  41  Wis.  260. 

BuZes  0/  vradiM  of  probate  courts. 

Bules  for  the  guidance  of  the  county  probate 
courts  are  in  various  States  left  to  the  supreme 
Judicial  court  (which  is  the  supreme  court  of  pro- 
isate);  and  to  such  rules  when  made  and  promulga- 
ted each  probate  court  must  conform.  Baker  v. 
Blood,  128  Mass.  643;  Schouler,  Bxrs.  &  Admrs.  p.  18. 

In  some  States  it  appears  to  be  the  practice  of  the 

8L.R.A. 


probate  court  to  enter  a  Judgment  of  dismissal  by 
way  of  discharging  liability  on  the  part  of  the  per- 
sonal representative.  Jacobs  v.  Pou,  18  Ga.  346; 
Camper  v.  Hayetli,  10  Ind.  628;  Schouler,  Bxrs.  & 
Admrs.  p.  656. 

Bq^tta!bU  eognlzanee. 

Jurisdiction  in  equity,  based  upon  distinct  and  In- 
dependent grounds  of  equitable  cognizance,  to 
grant  remedies  which  will  more  or  less  directly  aid, 
or  remove  obstacles  from,  a  pending  administration 
is  constantly  exercised;  special  Jurisdiction  to  inter- 
pret a  wtil  is  wholly  an  overgrowth  and  application 
of  the  general  power  over  trusts.  Bowers  v.  Smith, 
10  Paige,  198;  Chipman  v.  Montgomery,  63  N.  Y.  221, 
230;  Woodruff  v.Oook,  47  Barb.  804;  Cowles  v.  Pollard, 
51  Ala.  446, 447;  Youmans  v.  Youmans,  26  N.  J.  Eq. 
149:  Strubher  v.  fielsey,  70  111.  807;  Whitman  v.Fisher, 
74  111.  147;  Shnmons  v.  Hendricks,  8  Ired.  Eq.  84,  96, 
86;  1  Pom.  Eq.  Jur.  878. 

It  is  when  the  court  is  moved  in  behalf  of  an  exec- 
utor, trustee  or  cestui  que  trusty  and  to  insure  a 
correct  administration  of  the  power  conferred  by  a 
will,  that  Jurisdiction  in  equity  is  had  to  give  a  con- 
struction to  a  doubtful  or  disputed  clause  in  a  wllL 
The  Jurisdiction  is  incidental  to  that  over  trusts. 
Bailey  v.  Briggs,  56N.  Y.  418. 

The  right  of  an  executor  to  commence  an  aotion 
for  the  construction  of  a  will  of  real  estate  depends 
entirely  upon  the  question  whether  he  is  invested 
with  a  trust  under  the  tvIU  in  reference  to  the  sub- 
ject matter  of  the  devise;  and  it  is  only  in  such  cases 
that  a  court  of  equity,  on  the  assumption  of  its 
right  of  supervision  over  trusts  and  trustees,  wHl 
assume  Jurisdiction.    Dill  v.  Wisner,  88  N.  Y.  160. 

Bixecutton  a{fain8t  personal  representative,  void, 

• 

Where  a  person  is  sued  as  administrator  for  the 
debts  of  his  intestate  and  the  execution  issues 
against  him  individually,  it  is  void.  Beazlcy  v. 
Dunn,  8  Rich.  L.  345;  Blanks  v.  Bector.  24  Ark.  486. 
See  Home  v.  Spivey,  44  Ga.  616. 

Lands  cannot  be  subjected  to  the  payment  of 
claims  against  the  estate,  by  levying  thereon  an 
execution  obtained  against  the  personal  represent 
tative.  Stiilman  v.  Young,  16  IlL  818;  Williams, 
Exrs.  651. 

In  some  States,  however,  the  rule  is  otherwise. 
Steel  V.  Steel,  4  Allen,  417;  Nowell  v.  Bragdon,  II 
Maine,  920;  Rowland  v.  Harbaugh,  5  Watts,  887. 
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to  the  probate  court  for  an  order  for  the  sale 
of  the  lands. 

There  was  no  authority  to  issue  execution 
upon  the  Judgment    The  sherifTs.deed  is  void. 


and  the  Judment  wiU  be  reversed  and  tha 
cause  remanded,  with  instructions  to  sustain 
the  demurrer  tc  the  complaint 


MARYLAND  COURT  OF  APPEALS. 


Robert  G.  H.  PENNINGTON  et  al.,  Appts,, 

V, 

Emily  H.  PENNINGTON  et  al. 


.Md. 


.) 


1.  A  re&*  Don*  fide  qiiestioii  tor  oou^royetisy 
must  exist  in  order  to  present  a  case  under  the 
Karyland  Oode,  art  10,  H  £6-40,  for  obtainto^r  a 
judicial  declaration  as  to  the  oonstniotion  of  a 
will,  and  the  case  must  be  one  where,  in  the 
opinion  of  the  court  plaintiff  is  not  able  to  seek 
any  further  relief  than  a  mere  declaration  of 
title. 

t.  Where  a»  will  gives  an  estate  to  testator*s 
eldest  son  for  life  and  after  him  to  his  eldest  son 
in  fee,  and  if  the  eldest  son  die  without  male 
issue  then  to  the  second,  or  next  succeeding,  son 
who  should  die  leaving  male  issue,  for  life  with 
reversion  to  his  eldest  son  in  fee,  and  if  there  are 
no  sons  then  to  testator^s  daughters  in  the  same 
manner,  the  limitations  to  the  eldest  son  of  the 


sons  of  the  testator  cany  the  whole  Interest  In 
the  estate,  and  the  subsequent  limitations  to  the 
daughters  and  their  sons  are  to  be  taken  as  alter- 
natives substituted  for  the  former  and  will  take 
effect  only  in  case  the  preceding  limitations 
should  never  take  effect  at  alL 

8.  A  i^  to  a  daufl^hter  Ibr  lilb*  with  a  con- 
tingent remainder  over  to  her  unborn  eldest  son 
in  fee,  does  not  constitute  a  **fee  tail  general,** 
within  the  meaning  of  the  Maryland  Act  of  1830, 
chap.  191, 9 1,  which  converts  such  an  estate  Into 
a  fee  simple. 

4.  tinder  a  will  gkving  testator's  wilb  a 
life  estate*  with  a  reversion  to  his  eldest  son 
for  life,  and  after  him  to  his  eldest  son  in  fee,  and 
in  case  the  eldest  son  died  without  leaving  male 
issue,  then  to  the  second  or  next  succeeding  son 
who  should  die,  leaving  mala  Issue,  or,  if  there  is 
none  such,  to  the  daughters,  beginning  with  the 
oldest  in  the  same  way,  where  several  of  the 
children  have  died  during  the  testator*s  life, 
without  ever  having  had  male  issue,  the  limlta- 


KoTX.— TFW;  eonBtimetUm;  vesting  of  eetatee. 

As  the  court  never  construes  a  limitation  into  an 
executory  devise,  where  it  may  take  effect  as  a  re- 
mainder, BO  neither  does  it  construe  a  remainder 
to  be  contingent,  where  it  can  be  taken  for  vested, 
becauFC  the  latter  tends  to  support  the  estate,  and 
the  former  to  destroy  it,  by  putting  it  in  the  power 
of  the  particular  tenant  to  defeat  the  remainder  by 
fine  or  feoffment.  Wilkes  v.  Uon,  2  Cow.  338;  Ives 
V.  Legge,  3  T.  R  489.  note;  Den  v.  Demarest,  21  N. 
J.  L.  62S:  Wolf^  V.  Van  Noetrand,  2  N.  Y.  486;  John- 
son V.  Valentine,  4  Fandf .  88;  Womrath  y.  HcCor- 
mfck,  SI  Pa.  504;  1  Hill,  Real  Prop.  809,  706. 

Words  of  limitation  are  often  used,  which,  though 
seeming  to  import  a  contingent  remainder,  the 
law  construes  merely  as  fixing  the  time  when  a 
vested  remainder  shall  become  an  estate  in  posses- 
sion. Johnson  V.Valentine,  4  Sandf.  86.  SeeHolli- 
fleld  V.  Stell,  17  Ga.  280. 

A  remainder  will  always  be  construed  as  vested, 
where  the  words  admit  of  it.  Thus,  where  there 
was  a  devise  to  A  for  eight  years,  remainder  to 
executors  till  such  time  as  B  shall  be  of  age,  and 
when  B  shall  be  of  age,  that  he  shall  enjoy  the  same 
in  fee,  the  adrerb  '^hen**  created  no  contingency, 
but  merely  denoted  the  time  when  B  should  have 
posseadon.  4  Kent,  Ck>m.  204;  Driver  v.  Frank,  8 
Maule  4k  &  82;  Goodtitie  v.*  Whitby,  1  Burr.  228; 
Manning*s  Osse,  8  Ooke,  Bep.  96  b;  Drake  v.  Pell,  8 
Sdw.  Ch.  288;  Person  v.  Dodge,  28  Pick.  287.  See 
Rich  V. Waters,  22  Pick.  563;  Boraston^s  Case,  8K}oke, 
Rep.  19;  Feame,  Rem.  868;  Arnold  v.  Arnold,  11  B. 
Hon.  81;  Hughes  v.  Hughes,  12.  B.  Hon.  115;  Taylor 
V.  Frobisher,  16  Jur.  283, 10  Eng.  L.  ft  Eki.  116;  Max- 
well V.  McGlintook,  10  Pa.  287;  Haggard  v.  Rout,  6 
B.  Mon.  247;  Childs  v.  Russell,  U  Met.  16;  Danf  orth 
V.  Talbot,  7  B.  Mon.  628. 

So  a  remainder  in  fee,  limited  by  will  to  the  eldest 
son  of  the  first  taker,  to  whom  an  Intermediate  life 
estate  is  given,  is  contingent,  until  the  birth  of 
«u6h  son;  but,  on  the  happening  of  that  event  be- 
fore the  termination  of  the  life  estate,  it  becomes  a 
vested  estate  in  remainder.  Wendell  v.  Crandall,  1 
N.  Y.  40L 

8  li.  R.  A. 


VeeUd  and  eonUnoent  remainden  dCMfmouM^ed. 

The  present  capacity  of  taking  effect  in  posses- 
sion, if  the  possession  were  to  become  vacant,  and 
not  the  certainty  that  the  possession  will  become 
vacant  before  the  estate  limited  in  remainder,  de- 
termines, univereally  distinguishes  a  vested  re- 
mainder from  one  that  fa  contingent.  Vander- 
heyden  v.  Crandall,  2  Denlo,  19;  Bennett  v.  Garlock, 
10  Hun,  339;  Moore  v.  Idttel,  41 N.  Y.  80;  Beccher  v. 
Gillespie,  6  Ben.  862;  Sheridan  v.  House,  4  Keyes, 
609;  Chism  v.  Keith,  1  Hun,  668;  Howell  v.  Mills,  56 
K.  Y.226;  Miller  v.  Bmans,  19  K.  Y.  884;  Doev.Pro- 
voost,  4  Johns.  61;  Doe  v.  Perryn,  8  T.  R.  484;  Driver 
V.  Frank,  3  Maule  ft  S.  87;  Doe  v.  Prlgg,  8  Bam.  ft 
C.  281;  Right  v.  Greber,  6  Bam.  ft  a  866.  ' 

Where  there  is  a  person  in  being  in  whom  the 
estate  in  remainder  would  vest  in  possession  if  the 
precedent  estate  should  immediately  terminate,  it 
is  vested  in  interest,  though  it  may  not  be  certain 
that  such  person  will  be  living  or  qualified  to  take 
at  the  actual  cessation  of  the  prior  estate.  Re  N. 
Y.  P.  B.  Pub.  School,  81  N.  Y.  589;  Lawrence  v. 
Bajrard,  T  Paige,  TO;  Cornish,  Rem.  102;  Brown  v. 
Lawrence,  8  Cush.  897;  1 HIIL  Real  Prop.  698-698. 

The  former  is  when  there  is  a  person  In  being 
who  would  have  an  immediate  light  to  the  posses- 
sion of  the  lands,  upon  the  ceasing  of  the  inter- 
mediate or  precedent  estate;  or  where  if  the  pre- 
cedent estate  should  terminate  immediately  after 
its  creation,  the  remainder  would  then  take  effect. 
Blanchard  v.  Brooks,  12  Pick.  64. 

A  remainder  in  fee,  limited  upon  an  estate  taR,  is 
vested,  because  the  latter  must  at  some  time  come 
to  an  end.   ISteph.  802. 

So  a  conveyance  to  the  use  of  A  for  life,  then  to 
the  first  son  of  his  body  and  his  heirs  male,  and  to 
four  sons  successively  in  tail;  and  If  It  fortune  the 
said  fourth  son  to  die  without  issue  male,  then-  to 
remain  to  B.  A  died  without  issue  male.  B*s  estate 
vested,  the  circumstance  of  A*s  having  issue  not 
being  a  condition  precedent.  Holoroft^s  Case,  F. 
Moore,  486. 

Where  a  remainder  is  limited  upon  the  conditional 
determination  of  a  preoedinif  estate  whioh  never 


See  also  18  L.  R.  A.  381. 
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tlona  to  Ifaem  are  ellmliiated  as  oomidately  aa  if 
they  bad  neyer  had  place  in  the  wUL 
S.  On  a  limitation  orer  of  land  to  a  dev^ 
ifloe  ftn*  lifOf  after  an  Indeflntte  failure  of 
Issue  of  a  prior  devisee,  the  Indefinite  failure  is 
not  converted  into  a  definite  failure  of  issue  by 
the  simple  fact  that  the  devise  over  is  to  a  party 
in  0880  for  Mf^  (except  in  cases  aristng  under  the 
Maryland  Act  of  186EB,  chap.  1(0). 

^A  prorlsioB  in  a  will  creating  contingent 
remainders  that  any  child  or  person  named  tak- 
ing the  estate  should  pay  out  to  brothers  or 
slstefs  or  their  descendants  a  sum  of  money 
varying  according  to  the  number,  cannot  be  con- 
strued as  oonstitnting  such  payment  a  condition 
precedent  to  the  yesttng  of  the  estates,  whatever 
Boay  be  its  effect  as  a  condition  to  the  possession 
or  enjoyment  of  the  property. 

t.  Where  an  indefinite  flUlnre  of  ianie 
male  is  made  the  event  upon  which  a  devise 
over  is  to  arise  and  take  effect,  this  is  not  reduced 
to  a  definite  limitation  by  the  death  of  a  life 
tenant  on  which  the  vesting  of  the  estate  is  in  no 
manner  dependent,  and  the  payment  of  money 
which  Hie  will  requires  any  person  taking  the 
'State  to  pay  out  to  brothers  or  sisters  or  their 
Ascendants. 

Olaroh  27,  1880J 

.  PFEAL  by  defendants,  from  a  decree  of  the 
1  Circuit  Court  of  BaltiQiore  City,  in  favor  of 


plafaitUb  in  a  proceeding  under  the  Act  of 
1888,  to  obtain  a  dedaration  as  to  tbe  zigbts  of 
thejMurtieB  under  a  certain  will.    Affirmed, 

Tne  case  fully  i^peare  in  the  opinion. 

Argued  before  Alvey,'(7A.  J.,  and  Miller, 
Bobinaon,  Inring^  8tone,  Bryan,  Yellott  and 
McSheny^  JJ, 

Mestn,  Richard  M.  Venable  and  Joseph 
Paekardf  Jr.,  for  appellants: 

The  will  does  not  attempt  to  create  a  series 
of  estates  to  take  effect  in  succession,  each  in 
dero^tion  of  the  precedent  estate;  but  it  creates 
a  series  of  bare  possibilities,  or,  as  they  may  be 
called,  estates  oh  condition  precedent. 

Tbe  last  two  paragiapbs  of  the  will  manifest* 
ly  attach  a  condition  precedent  to  each  of  the 
series  of  estates  in  the  first  paragraph.  It  is  as 
if  there  were  inserted  after  each  devise  in  tbe 
series  "  on  bis  (or  her)  paying  "  a  sam  of  money, 
"  and  not  before." 

It  is  a  condition  because  an  estate  or  right  is 
to  arise  on  the  performance  of  an  act;  the  con- 
dition is  precedent  because  tbe  act  mnst  be 
performed  before  the  vesting  of  tbe  estate. 

Eark  v.  2)01009,  8  Md.  Cb.  280 ;  Branlly's 
note  to  CkfTie  v.  Patttr^on,  6  Ear.  6k  J.  158; 
LytnuY.  Orange  A,  A  li.  JL  Co.  92  Md.  18; 
Bradley  ▼.  PifUmae  F.  Ine,  Oo,  82  Md.  108; 
Dalrympte  v.  Launum,  88  Md.  876, 401 ;  Mason 


takes  effect,  it  is  said  that,  by  whatever  means  it  is 
out  of  the  case,  the  subsequent  limitation  wiU  take 
effect.  Scatterwood  v.  Edge,  1 8alk.  880;  Avelyn  v. 
Ward,  1  V«s.  8r.  428. 

Upon  adevise  to  A  for  life, and  if  he  should  have 
any  issue  male,  to  such  issue  and  his  heirs  forever; 
and  if  he  should  die  without  issue  male,  then  a  part 
of  the  lands  to  B  in  fee,andapart  to  Cin  fee,— If  A 
should  have  issue  male,  the  fee  would  vest  m  him; 
f f  not,  then  it  would  vest  in  B  and  0.  Luddlnffton 
V.  Kime,  1  Ld.  Baym.  SOO;  Bamardiston  v.  Garter, 
8  Bro.  ParL  B^p.  64.  See  Blanchard  v.  Brooks,  U 
Piok.6&. 

VeeUA  remainders;  examples, 

A  devise  was  to  A  for  life,  then  to  B;  and  '^if  my 
three  dauffhters,  or  either  of  them,  overlive  A  and 
B,  and  his  heirs,  then  they  to  have  it  and  after  them 
to  0.^  B  and  two  of  the  daughters  died,  leavlnff 
A.  niis  was  not  a  contingent  limitation,  but  only 
«  deslfirnatlon  of  the  time  when  a  vested  remainder 
should  become  an  estate  in  possession.  Webb  v. 
Hearing,  Cro.  Jao.  410. 

So  upon  a  devise  to  a  testator*B  wife  for  lif e,'*whi]e 
she  remains  my  widow,*^  and  in  case  she  alters 
her  condition  by  marriage,  'Hben  my  said  estate  I 
wiU  shall  be  divided  as  the  law  directs;**  the  tes- 
tator*s  children  take  a  vested  remainder  at  his 
death.    Bates  v.  Webb,  8  Mass.  458. 

If  there  be  a  lease  for  life  to  A,  remainder  for  life 
to  B  after  the  death  of  C,  inasmuch  as  B*8  estate 
would  not  necessarily  vest  upon  the  present  deter- 
mination of  A*8  estate,  the  remainder  Is  contingent. 
But  upon  the  death  of  0,  B*8  remamder  becomes 
vested,  because  from  that  time,  if  at  any  moment 
A*8  estate  should  cease,  B*s  would  Immediately  take 
effect.  Feame,  Bern.  8S0, 881;  Parkhurst  v.  Smith, 
Willes,  887;  Williamson  v.  Field,  2  Sandf.  Gh.  588; 
Bentley  v.  Long,  1  Strobh.  Bq.  43.  See  Vorley  v. 
Richardson,  85  Eng.  L.  ft  Eq.  402;  Hunt  v.  Dorsett, 
85  Eng.  L.  ft  Eq.  84A. 

ContinQent  remainders, 

Mr.  Feame^s  fourfold  classification  of  contingent 
remainders  Is  simplified  to  two  general  classes  by 
Xiord  Ctu  J,  Willes,  viz.:  (1)  where  the  person  to 
whom  the  remainder  is  limited  is  not  in  esse ;  0i) 
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where  the  commencement  of  the  remainder  de* 
pends  on  some  matter  collateral  to  the  determina- 
tion of  the  partioolar  estata  Smitli  v.  Parkhurst, 
8  Atk.  188;  WMles,  887-18^;  Ttaroop  v.  Willtems,  6 
Oonn.  W;  1  N::7.  Bev.  Stftt.  T88;  1  Wooddeson,  191. 

A  remainder  is  contingent  when  it  is  limited  to 
take  effect  on  a  condition  which  may  never  happen 
or  be  performed,  or  not  till  after  the  determination 
of  the  preceding  estate.  8  Cruise,  ]>lg.  288;  4  Kent, 
Com.  204. 

Thus,  in  case  of  a  conveyance  to  A  for  Uf e,  re- 
mamder to  the  right  heirs  of  B,  who  is  living;  inas- 
much as  Nemo  est  heeres  vioentit,  and  until  B*s 
death  it  cannot  be  known  who  his  heirs  wiU  be,  and 
he  may  die  before  A,-^the  remainder  is  contingent. 
See  Wooden  v.  Haviland,  18  Conn.  IQL 

A  devise  to  O  for  life,  and  at  his  death  in  fee 
simple  to  his  eldest  son  then  living.  A  son  is  after- 
wards bom.  This  is  a  contingent  remainder  in  fee 
in  the  son,  dependent  upon  his  being  alive  at  the 
death  of  O.   Baylor  v.  Dejamette,  18  Gratt  152. 

In  a  conveyance  to  A  for  life,  and,  after  the 
death  of  B,  remamder  to  C  m  fee,  if  A  should  die 
before  B,  C^s  remainder  could  never  take  effect. 
Hence  it  is  contingent.  Boraston*s  Oaae,  8  Coke, 
Bep.  20  a. 

A  testator  devised  land  to  his  wife,  and  proceeded 
to  devise:  **To  any  child  or  children  of  mine  which 
I  shall  leave  at  my  decease,  and  to  their  heirs,  and 
to  all  the  G*8  rchfldren  of  his  wife)  who  sbaU  be 
living  at  my  wlfe^s  decease,  equally  to  be  divided 
among  them  all,  the  reversion  and  remainder  of 
said  real  estate  after  the  death  of  my  wife,  in  equal 
portions  to  each  of  them  and  their  heirs  in  com- 
mon; and  if  none  of  the  G*s  be  living  at  the  decease 
of  my  wife,  then  the  said  reversion  shall  remain  to 
my  said  child  or  children  and  their  heirs.**  The 
wife  survived  all  her  own  children  and  the  son  and 
only  child  (by  a  former  wife)  of  tbe  testator,  and 
died.  Held,  the  wife*6  children  had  only  a  con- 
tingent remainder,  which  never  vested;  and  tbe 
estate  vested  in  the  testator^s  son,  either  as  devisee 
or  heir,  and  descended  to  his  heirs,  not  to  the 
collateral  relations  of  the  testator.  CNzon  v.  Picket, 
10  Pick.  617.  See  Goveny  v.  McLaughUn,  2  L.  R.  A. 
448;  Be  Byder,  U  Paige,  186,  5  N.  Y.  Gh.  L.  ed.  101« 
note. 
52 
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V.  Martin,  4  Md.  124;  Biee  v.  Minnesota  db  N. 
W.  R.  Co,  66  U.  S.  1  Black,  860  (17  L.  ed.  147). 

Until  the  performanoe  of  the  condition  no 
one  in  the  aenes,  on  whom  the  right  to  perform 
might  in  succession  devolve,  had  any  interest 
or  estate.  He  or  she  had  a  bare  possibility; 
and  if  the  condition  is  not  fulfilled,  nothing 
passes  by  the  will 

EarU  V.  Dawe»,  8  Md.  Ch.  280;  O&ne  y.  Pat- 
terson, 6  Har.  &  J.  168;  Lyons  y.  Orange  A.  A 
M,  R.  Co,  82  Md.  18;  BradUy  v.  Potomae  F, 
Jni.  Co,  82  Md.  108;  DalrympU  y.  Lauman,  28 
Md.  876-401;  Mason  v.  Martin,  4  Md.  124. 

The  time  at  vhich  the  condition  is  to  be  per- 
formed is  fixed  on  the  death  of  the  testator's 
vidow,  far  within  the  line  of  perpetuities. 

Assuming  that  the  will  creates  a  series  of 
executory  devises,  and  that  Uiere  is  no  condi- 
tion precedent  attached  to  them,  the  devises  to 
tiie  testator's  several  sons  and  their  descend- 
ants did  not  take  effect  because  he  had  no  sons; 
and  the  limitation  over  on  this  contingency 
would  not  be  invalidated  because  there  was  an 
alternative  contingency  "  or  they  all  die  with- 
out leaving  male  &ue" — after  which  an  estate 
could  not  be  limited. 

Monypenny  v.  Bering^  2  DeG.  M.  &  0. 146; 
dted  and  approved  in  Ooldsborottgh  v  Martin, 
41  Md.  488;  WooUen  v.  Friek,  88  Md.  428. 

The  limitations  over  to  Emily  and  her  son 
are  saved  from  bdng  too  remote  for  several 


1.  Although  the  first  clause  of  the  first  parar 

nh  apparently  creates  consecutive  executory 
3es,  the  last  two  paragraphs  of  that  clause 
show  that  the  devisees  are  not  to  take  in  the 
order  named;  but  the  taking  of  any  person  in 
the  series  is  to  depend  on  two  contingencies, 
(1)  his  or  her  surviving  the  widow,  (2)  and  his 
or  her  paying  the  sum  of  money  specified. 

2.  The  uust  two  paragraphs  of  the  first 
clause,  providing  that  the  daughters  are  to  pay 
certain  sums  before  they  shall  have  possession  or 
property,  bring  the  case  within  the  following 
exception  to  the  rule  against  perpetuities: 
'*  Where  a  sum  of  money  or  L.^acT  is  to  be 
paid  to  some  person  mentioned  in  tne  will  by 
the  person  entitled  under  an  executory  ^ft, 
upon  its  taking  effect  in  possession  or  within  a 
reasonable  time  after,  the  failure  of  issu^,  upon 
which  the  executory  gift  depends,  will  be  re- 
strained to  the  death." 

Tudor,  Lead.  Cases,  688;  Nichols  v.  Hooper, 
1  P.  Wma  198;  Doev.  WMer,  1  Barn.  &  Aid. 
718. 

Messrs,  WlUUm  A«  Fisher,  William 
Cabell  Bruce  and  D.  K«  Este  Fisher,  for 
appellees: 

The  expression  "  dying  without  issue "  or 
"without  male  issue,"  and  kindred  expres- 
sions, however  they  might  be  interpreted  in  a 
vulgar  pense,  import  in  deeds  and  wills  (prior 
to  the  Maryland  Act  of  1862)  an  indefinite  fail- 
ure of  issue,  which  renders  void  the  limitations 
depending  upon  them,  because  they  are  in 
violation  of  the  rule  against  the  creation  of  per- 
petuities. 

Dallam  r,  Dallam,  7  Har.  &  J.  221;  Newton 
V.  Orijffith,  1  Har.  &  G.  Ill;  WooUen  v.  Friek, 
88  Md.  428. 

The  limitation  over  in  favor  of  Catherine  and 
her  sons  was  void,  and  the  estate  devolved 
upon  the  appellee,  Mrs.  William  C.  Pcnning- 
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ton,  as  the  only  child  and  heir  at  law  of  her 
father. 

AlTey,  CA.  J,,  delivered  the  opinion  of  the 
court: 

This  case  was  instituted  under  the  provisions 
of  the  Act  of  1888,  chap.  478,  now  embraced  in 
the  Code  as  sections  26,  27,  28,  29,  80  and  81, 
of  article  16,  sub-title,  '*  Declaratory  Decrees,'* 
for  the  purpose  of  obtaining  a  judicial  declara- 
tion as  to  the  rights  of  the  parties  upon  aproper 
construction  of  the  will  of  Charles  C.  Harper, 
deceased.  The  bill  pravs  for  no  specific  relief, 
but  only  for  a  declaration  of  the  rights  of  the 
parties;  and  as  the  statute  under  which  the 
proceeding  is  taken  is  new,  and  introduces  a 
new  feature  into  the  practice  of  our  courts  of 
equi^,  it  is  not  improper  for  us  to  sav  in  this 
case  (the  first  that  has  been  brought  into  this 
court  under  the  statute)  that  care  is  to  be  ob- 
served whether  the  case  presented  is  of  a  nature 
proper  for  the  discretionary  exercise  of  the  ju- 
risdiction conferred.  Doubtless  in  some  a 
the  jurisdiction  may  be  very  beneficially  exc: 
cised;  but  it  shoula  never  be  invoked  for  thi 
purpose  of  having  determined  mere  moot  points, 
or  mere  abstract  or  experimental  questions.  In 
all  cases  the  court  should  see  that  there  is  a 
real,  bona  fids  question  for  controversy  involved 
as  between  the  parties  to  the  cause,  and  thai 
there  is  an  existing  propriety  for  its  immediate 
decision.  . 

It  is  only  in  those  cases  where  equity  would 
have  jurisdiction,  if  some  specific  or  ultimate 
relief  were  asked,  that  the  court  would  be  war- 
ranted in  proceeding,  under  the  statute,  to 
make  a  declaratory  decree;  and  the  statute  ex- 
pressly provides  that  "  Jfo  court  shall  make 
any  such  declaratory  decree  where  the  plaint- 
iff is,  in  the  opinion  of  the  court,  able  to  seek 
further  relief  than  a  mere  deduration  of  title» 
but  omits  to  do  so." 

In  the  case  before  us  it  does  not  appear  that 
the  plaintiff  was  able  to  seek  other  relief  than 
a  declaration  of  title,  and  consequently  the 
court  below  assumed  jurisdiction,  and  passed 
a  decree  pro  forma  declaring  the  rights  of  the 
plaintiff;  and  it  is  from  that  decree  that  this 
appeal  is  taken. 

The  will  of  Charles  C.  Harper  bears  date  the 
2d  of  August,  1884,  and  was  admitted  to  pro- 
bate on  the  28th  of  October,  1887.  That  clause 
of  the  will  that  gives  rise  to  the  questions  pre- 
sented on  this  appeal  is  as  follows:" "  (1)  To 
my  beloved  wife,  Charlotte,  to  whom  I  owe  so 
much  happiness,  I  devise  and  bequeath,  for 
and  during  the  term  of  her  natural  life,  my 
farm  in  Baltimore  County  called  '  Oakland,'  as 
a  home  and  residence  for  her  and  my  children, 
with  reversion  at  her  death  to  my  eldest  son, 
if  I  have  one,  either  bom  or  tn  ventre  sa  mire, 
for  life,  and  after  him  to  his  eldest  son  in  fee; 
and  if  my  eldest  son  die  without  leaving  male 
issue,  then  to  my  second  son  for  life,  with  rever- 
sion to  his  eldest  son  in  fee;  and  if  he  also  die 
without  leaving  male  issue,  then  to  my  third 
son,  and  so  on,  in  the  same  manner;  and  if  I 
have  no  sons,  or  they  all  die  without  leaving 
male  issue,  then  I  devise  and  bequeath  the  re- 
version of  Oakland  to  my  dear  daughter  Har- 
riet, for  her  life,  with  reversion  to  her  eldest 
son  in  fee;  and  if  she  die  without  male  issue 
then  to  my  dear  daughter  Catharine  for  life,. 
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wllh  riemalnder  to  her  eldest  son  in  fee;  and  if 
she  also  die  wittaoat  male  issue,  then  to  my 
next  daughter,  and  so  on,  in  the  same  manner; 
and  if  none  of  my  daughters  leave  male  i&me, 
then  I  devise  and  bequeath  the  reversion  of  the 
said  farm,  after  the  death  of  my  beloved  wife, 
to  the  eldest  daughter  of  my  eldest  sod  for  life, 
with  remainder  to  her  eldest  son  in  fee;  and  if 
he  leave  no  daughter,  then  to  the  eldest  daugh- 
ter of  my  second  son  for  life,  with  remainder 
to  her  eldest  son  in  fee;  and  so  forth  with  the 
daughters  of  my  sons;  and  if  none  of  my  sons 
leave  any  issue,  then  to  the  eldest  daughter  of 
my  daughter  Harriet  for  life,  with  remainder 
to  her  eldest  son  in  fee;  and  if  she  die  without 
issue,  then  to  the  eldest  daughter  of  my  daugh- 
ter Catharine  for  life,  with  remainder  to  her 
eldest  son  in  fee;  and  so  on  with  my  other 
daughters,  each  in  her  turn;  and  if  none  of  my 
chiloren  should  leave  issue,  then  "  he  proceeds 
to  devise  the  farm  to  collateral  relations. 
And  at  the  conclusion  of  the  clause  containing 
the  devises  of  the  farm,  he  adds  this:  "  But  as 
I  do  not  wish  to  establish  too  great  an  inequality 
among  my  descendants,  I  hereby  requu^  and 
direct  that  before  any  person  or  persons  herein 
named  or  specified  shall  have  possession  or 
property  under  this  will,  he  or  she,  if  my  son 
or  daughter,  shall  pay  to  his  or  her  brother 
or  sister  (if  there  be  but  one)  the  sum  of  $5,000, 
or  distribute  among  his  or  her  brothers  or  sis- 
ters (if  there  be  two  besides  himself  or  herself) 
the  sum  of  $6,000,  and,  if  there  be  three  be- 
sides, the  sum  of  $7,000,  and  if  there  be  four 
or  more,  the  sum  of  $8,000:  and  if,  at  the  death 
of  my  beloved  wife  none  of  my  children  by  her 
be  living,  these  sums,  as  above  named,  shall  be 
paid  ana  distributed  among  their  descendants 
per  9tirpe»;  and  if  some  of  thmn  onlv  be  dead, 
then  the  money  shall  be  paid  and  distributed 
to  those  who  are  living,  and  to  the  descendants 
of  those  who  are  dead,  the  children  standing  in 
the  place  of  their  parents,  and  sharing  eaually 
among  themselves, — but  this  clause  shall  ex- 
tend only  to  my  dbiildren,  grandchildren,  and 
their  lineal  descendants." 

The  facts,  as  alleged  and  proved,  are  that 
Charles  C.  Harper,  the  testator,  died  in  1887, 
leaving  his  wife,  Charlotte,  surviving  him,  and 
that  i£e  died  in  1867.  That  he  (the  testator) 
never  had  any  sons,  but  had  three  daughters, 
the  eldest  of  whom,  Harriet,  was  bom  in  1828 
and  died  in  18d6,  unmarried;  Catharine,  who 
was  bom  in  1882,  and  died  in  1841,unmarried; 
and  Emily,  one  of  the  plaintiffs,  who  was  bom 
in  1885,  and  intermarried  in  1858  with  William 
C.  FenniDgton,  the  other  plaintiff,  by  whom 
she  has  had  four  children,  two  of  whom  died 
in  infancy,  uomarried;  and  that  Robert  G.  H. 
Fennioeton.  one  of  the  defendants,  is  her  eld- 
est child.  All  parties  who  could  by  possibility 
take  interest  under  the  will  are  made  defeoa- 
ants  to  the  proceeding. 

The  contention  on  the  part  of  Mrs.  Penning- 
ton, now  the  sole  surviving  daughter  and  heir 
at  law  of  her  father,  is  that  the  limitations 
over  .in  her  father's  will  to  her  and  to  her  son 
are  both  void,  because  too  remote,  and  that 
she  takes  the  farm  called  "Oakland"  in  fee,  as 
heir  at  law,  and  not  as  devisee.  But,  as  op- 
posed to  this,  it  is  contended  on  the  part  of 
Kobert  G.  H.  Pennington  that  his  mother 
takes  a  life  estate  only,  as  devisee  under  the 
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will,  with  remainder  over  in  fee  to  himself,  as 
eldest  son.  Which  of  these  contentions  ia 
maintainable  is  the  leading  question  presented 
on  this  appeal. 

In  construing  the  will  we  must  have  lefer- 
ence  to  the  condition  of  the  testator's  family  at 
the  date  of  the  will,  and  also  at  the  date  of  the 
testator's  death,  from  which  time  the  will  took 
effect.  In  the  events  that  have  occurred,  this 
reference  is  of  importance  in  the  construction 
of  the  limitations  of  some  of  the  devises  of  the 
will.  There  is  no  question  in  regard  to  the  es- 
tate taken  by  the  wife  of  the  testator  in  the 
farm,  Oakland.  She  took  a  life  estate,  which 
continued  until  1867.  The  remidnder  of  the 
estate  in  the  farm  was  limited  to  the  unboru 
son  or  sons  of  the  testator,  for  life,  and  to  the 
eldest  son  of  the  first  son  of  the  testator  who 
might  have  a  son  to  take  in  fee.  But  the  tes- 
tator had  no  son,  and  in  the  vrill  he  contem- 
Elated  that  contingency,  and  provided  that  if 
e  had  no  sons  the  remainder  of  the  estate  in 
the  farm,  subject  to  the  life  estate  of  the  wife, 
should  goto  his  daughter  Harriet  for  life,  with 
remainder  to  her  eldest  son  in  fee;  and  if  shv; 
should  die  without  male  issue,  then  to  his 
daughter  Catharine  for  life,  with  remainder  to 
her  eldest  son  in  fee;  and  if  she  should  <Ke 
without  male  issue,  then  over — with  similar 
limitations,  to  his  next  and  other  daughters, 
and  their  eldest  sons,  in  succession. 

The  devise  over  to  the  eldest  son  of  the  dev- 
isee for  life  was  a  devise  in  fee  simple ;  for, 
as  laid  down  by  Littleton  (g  298),  it  is  to  be 
understood  when  it  is  said  * 'that  a  msn  is 
seised  in  fee,  without  more  saying,  it  shall  be 
intended  in  fee  simple;  for  it  shall  not  be  in- 
tended by  this  word  'in  fee,'  that  a  man  Is 
seized  in  fee  tayie,  unless  there  be  addM  to  it 
this  addition,  fee  tajle,  etc."  And  Coke  (Co. 
Litt.  189a)  in  his  Commentary  on  this  section 
of  Littleton,  says:  "This  is  evident,  and  «- 
cundum  exceUentiam  it  shall  be  taken  for  the 
highest  and  best  fee,  and  that  is  fee  simple.'^ 
And  soBlackstone  (2  Bl.  Com.  p.  106)  lays  it 
down  that  when  the  terms  in  fee,  without  ad- 
junct, are  used  as  applied  to  estates,  they  are 
to  be  taken  as  descnptive  of  the  hij^hest  and 
most  enlarged  estate,  as  contradistinguished 
from  a  fee  conditional  at  the  common  law,  or  a. 
fee  tail  bv  the  statute  de  doni$. 

Therefore,  as  the  preceding  executorv  limita^ 
tions  to  the  eldest  son  of  the  sons  of  the  testa* 
tor,  in  succession,  carried  the  whole  interett 
in  the  estate,  the  subsequent  limitations  to  the 
daughters  and  their  eldest  sons  in  succession 
are  not  to  be  considered  as  limitations  upon 
the  preceding,  and  only  to  take  effect  after 
them;  but  the  latter  are  to  be  taken  as  alter- 
natives substituted  in  the  room  and  stead  of 
the  former,  and  to  take  effect  onlv  in  case  the 
preceding  limitations  should  fail  and  never 
take  effect  at  all.    1  Feame,  Rem.  528. 

Hence,as  the  preceding  liinitations  to  the  sons 
had  failed,  such  son  or  sons  never  having  come 
into  being,  the  devise  to  the  daughter  Harriet, 
with  the  limitation  over  to  her  eldest  son, 
would  have  been  TOod  if  she  had  survived  her 
father,  or  had  had  a  son  living  after  the  date  of 
the  wilL  But  Harriet  died  in  the  lifetime  of 
the  testator,  unmarried,  and  unless  she  took  n 
descendible  estate  by  the  limitations  of  the  will 
such  as  would  descend  in  fee  simple  to  her 
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kladred»  male  and  female,  as  provided  by  the 
Ad  of  1890,  chap.  191,  to  direct  deflcent8,ail  her 
poailhLe  intenet  In  the  farm  terminated  with 
ner  death,  and  the  Act  of  IBIO,  chap.  84,  §  4, 
to  prevent  the  lapdoff  of  deyises,  could  have 
no  application,  aj  the  express  terms  of  the 
wDlsnewas  given  a  life  estate  only,  with  a 
contingent  remainder  over  to  her  unlom  eldest 
son  in  fee.  But  the  limitation  over  to  her  sis- 
ter Catharine  was  upon  her  dying  without 
male  issue,  and  therefore,  giving  these  latter 
words  their  natural  and  lefal  effect,  the  most 
that  could  be  claimed  thatuie  could  take  under 
tbe  will  would  be  an  estate  tall  male  by  impli- 
cation, by  way  of  executory  devise.  And 
conceding,  as  we  think  may  well  be  done, 
such  to  t^  the  estate  that  would  have  become 
vested  in  her  if  she  had  survived  the  testator, 
the  question  is,  Would  such  an  estate  be  within 
the  meaning  of  the  terms  ''fee-tail  general," 
as  employed  in  the  Act  to  Direct  Dewents,  of 
1820.chap.  191,  §1? 

According  tp  settled  construction,  estates 
taU  male,  or  estates  tall  female,  are  not  in- 
duded  within  tbe  definition  of  estates  tall 

Sneral,  as  these  latter  terms  are  employed  in 
e  Act,  and  by  which  Act  estates  tail  general 
are  converted  into  fee-simple  estates,  anowhich 
estates  tail  general,  upon  being  so  converted 
into  fee-simple  estates,  are  saved  from  lapse 
1^  the  statute.  Act  1810,  chap.  84,  g  4 ; 
jRnrtof»y.  OriJIith,  1.  Har.  AQ.  111.  128. 1^: 
Simpen  y.  Simpen,  15  Md.  100;  PMot  v.  Budd, 
SI  m.  477,  486. 

The  distinction  is  a  dear  one  between  the 
case  of  a  limitation  to  a  person  and  the  heirs 
of  his  body,  which  creates  an  estate  tail  gen- 
eral, and  tiiat  of  a  limitation  to  him  and  tbe 
heirs  male  or  the  heirs  female  of  his  body, 
which  creates  an  estate  tail  spedal,  descendi- 
ble in  the  male  or  female  line,  to  the  exclu- 
sion of  heirs  of  the  body  generally.  1  Cruise, 
I>ig.  title  2,  chap.  1,  §^  18-15,  p.  76;  2  Wood. 
Lect.  *9;  8  Jarm.  Wuls,  89 ;  1  Washb.  Real 
Prop.  90,  91. 

It  is  clear,  therefore.  If  the  elder  daughter  had 
survived  tbe  testator,  but  died  without  having 
had  male  tasue,  and  supposing  that  she  would 
have  taken  under  the  wiA  an  estate  tail  male  by 
Implication,  by  way  of  executory  devise,  that 
estate  would  have  been  held  per  'formam  doni, 
unaffected  by  our  Act  to  direct  descents  but  sub- 
ject to  be  docked  under  the  Act  of  1782,  cbap. 
28.  Ifewton  v.  GnJUh,  1  Har.  &  G.  112. 

But  having  predeceased  the  testator,  without 
«ver  having  nad  male  issue,  the  limitations 
both  to  her  and  to  her  eldest  sou  totally  failed 
•of  all  effect,  and  may  be  considered  as  com- 
pletdy  eliminated  as  If  they  never  had  place 
in  the  will.  And,  that  being  the  case,  the 
prindple  is  that  as  tbe  preceding  executory  or 
•contingent  limitations  bave  failed  to  arise  or 
take  effect  (and  whether  it  be  by  the  death  of 
the  deviRce  in  the  lifetime  of  the  testator,  or 
the  nonexistence  of  such  devisee,  the  conse- 
quence is  tbe  same),  tbe  remainder  over  will 
nevertbiless  take  effect;  the  first  estate  being 
considered  only  as  a  preceding  limitation,  and 
not  as  a  preceaing  condition  to  give  effect  to 
the  subsequent  hmitation.  1  Feame,  Rem. 
610-513;  1  Pow.  Dev.  196-202,  and  notes; 
Redf.  Wills,  Ist  ed.  pt  2,  p.  595. 

For,  as  declared  by  Lbrd   Hardwlcke,  in 
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Atelyn  V.  Ward,  1  Yea.  Sr.  4d0,  'Of  yie  pns 
cedent  limitation,  by  what  means  soever,  H 
out  of  the  case,  the  subsequent  limitation  takes 
place."  The  mere  lansiiv  .of  intervening  es- 
tates will  never  be  allowed  to  defeat  the  re- 
mainder over,  unless  these  estates  be  coupled 
vdlh  conditions  uiwn  which  the  subsequent 
limitations  are  In  some  way  made  to  depend. 
This  prindple,  as  founded  in  justice,  and  as 
having  due  respect  to  tbe  manifest  intention  of 
the  testator,  has  been  affirmed  in  many  cases; 
and  it  is  the  leading  principle  of  the  important 
cases  of  Hapkint  v.  Bcjmru,  Cas.  t.  Talb. 
44;  Avelifn  v.  Ward,  1  Yes.  Sr.  420;  GulUver  v. 
WiekeU,  1  Wlls.  105 ;  and  WetU  v.  Seatt,  8 
Maule  <fi  S.  800. 

And  such  bdng  the  well  establiahed  principle, 
the  limitation  over  to  the  daughter  Catharine 
was  good  snd  effectual,  ahe  having  survived  tli « 
testator,  though  she  died  without  a  son.  Tbnt 
limitatica,  as  we  have  already  seen,  was  to  her 
for  life,  with  remainder  to  her  eldest  son  in  fee; 
and  if  she  should  die  without  male  issue,  then 
over  to  his  next  daughter,  the  plaintiff  in  this 
cause,  upon  similar  limitations.  Tlie  will  oper- 
ated only  from  the  death  of  the  testator,  ana  all 
the  preceding  devises  and  limitations  of  the  es- 
tate to  the  children  and  ffrandchildren  of  the 
testator,  ha^ng  failed  to  Eeoome  effectual,  the 
limitations  to  Catharine  and  her  son,  subject  to 
tbe  life  estate  of  the  widow,  wen  the  first  to 
have,  vitality  and  operation---the  limitation  to 
the  unborn  son  of  Catharine  operating  as  a  con- 
tingent remainder,  dependent  upon  the  preced- 
ing freehold  estate  for  life.  But  Catharine  died 
a  few  years  after  the  death  of  the  testator, 
without  everhavinff  had  Issue,  male  or  female; 
and  tbe  question  is  whether  the  succeeding 
limitations  over  be  good  and  effectual  to  cany 
the  estate. 

There  is  nothing  in  the  terms  of  the  subse- 
quent devise  over  to  restrict  the  failure  of  male 
issue  of  Catharine  to  the  time  of  her  death; 
and  if  not  so  restricted  by  circumstances  ap- 
parent in  other  parts  of  the  will.  It  is  dear, 
upon  all  authorities,  the  devise  over  would  be 
too  remote.  The  simple  fact  that  the  devise  over 
was  to  a  party  ^n  e$$e  for  life  was  not  sufficient, 
as  tbe  law  stood  at  that  time,  to  qualify  tbe 
general  rule  of  construction;  for  the  settled 
rule  of  construction  in  this  State  is  (except  in 
cases  arising  under  the  Act  of  1802,  chap.  161) 
that  a  limitation  over  of  land  to  a  devisee  for 
life«  after  an  indefinite  failure  of  issue  of  a  prior 
devisee,  does  not  convert  the  indefinite  into  a 
definite  failure  of  issue.  Newton  v.  OriJIUft, 
iupra;  WatHnt  v.  Sean,  8  Gill,  492. 

According  to  established  rules  of  construc- 
tion, therefore,  the  term  male  ieeue  would 
embrace  all  male  descendants  of  the  male  line 
of  Catharine  to  the  remotest  generation;  and  a 
limitation  over,  by  way  of  executory  devise, 
can  only  take  effect  on  an  event  or  contingency 
that  must  happen,  if  at  all,  within  a  life  or 
lives  in  being  and  twenty-one  years  and  a  frac- 
tion of  a  year  afterwards.  Dallam  v.  DaUam, 
7  Har.  &  J.  220. 

The  devise  or  limitation  must  be  good  at  the 
time  of  its  creation;  for,  if  not  good  at  iu 
creation,  it  is  well  settled  that  no  subsequent 
accident  or  occurrence  can  make  it  good.  Or, 
as  Mr.  Feame  stales  the  rule:  "If  the  expi- 
ration  of    that  preceding  limitation,    or   if 
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that  fntnre  event,  be  of  too  remote  a  natuxe, 
the  f  utare  limitation  is  Toid  in  its  creation, 
fad  no  saheeqaent  accident  can  make  it  good, 
heoiuae  it  la  not  limited  to  take  effect  or  to 
faO  upon  the  event  of  a  contingency  which 
must  be  determined  one  iray  or  other  within 
the  period  allowed  \y  law  for  the  vesting  of 
an  executory  devise,  but  is  limited  absolutely 
to  take  effect  on  an  event  which  may  not 
happen  within  such  a  period."  1  Feame, 
Rem.  624. 

The  general  principle  therefore,  that  the  con- 
tingent event  of  a  party  dying  without  issue 
generally,  or  without  Issue  male  or  female, 
where  there  are  no  terms  of  restriction  used,  is 
too  remote  to  support  a  devise  over,  is  so  fa- 
miliar a  doctrine  that  nothing  more  is  required 
than  a  simple  reference  to  some  few  of  the  cases 
in  this  court,  where  the  subject  has  been  dis- 
cussed, and  the  principle  maintained,  as  in  the 
cases  of  DaUam  v.  DaUam,  Newton  v.  Qrtffith, 
supra ;  WaUaes  v.  Woodland,  82  Md.  106,  106; 
TTcw^fon  V.  i^V*.  88  Md.  428.    ' 

It  is  clear,  therefore,  if  there  be  nothing  else 
in  the  will  to  restrict  the  event  of  the  limita- 
tion over  than  the  terms  of  the  devise  itself, 
such  limitation  is  void  and  wholly  without 
effect 

What  particular  estate  the  daughter  of  Cath- 
arine took  under  the  will  may  not,  perhaps,  be 
very  material  to  decide  in  this  case,  except  to 
show  that  she  did  not  take  an  estate  that  vras 
converted  into  a  fee-simple  estate,  by  virtue  of 
the  Statute  to  Direct  Descents.  Upon  princi- 
ple, and  the  force  of  decided  cases,  it  would 
si^em  clear  that  she  took  an  estate  for  life,  re- 
mainder to  her  eldest  son  in  fee,  with  an  execu- 
tory devise,  by  implication,  taher  in  tail  male, 
untJl  such  eldest  son  became  in  esse,  and  which 
estate,  as  we  have  already  shown,  terminated 
with  her  death. 

In  the  case  of  Doe,  Bean,  v.  Halley,  8  Term 
Bep.  6,  under  a  deiise  to  A  for  life,  without 
impeachment  of  waste,  remainder  to  bis  eldest 
son,  and  the  heirs  of  such  eldest  son,  and  in 
default  of  issue  male  of  A  then  to  B  etc., 
A  died  without  ever  having  had  issue  male, 
and  it  was  held  that  A  took  an  estate  for  life, 
remainder  to  his  eldest  son  in  tail,  remainder 
to  himself  in  tail  male.  Key  v.  Keu,  4  De  Q* 
M.  &  G.  78.  See  also  Andrew  v.  Andrew,  L. 
R.  1  Ch.  Div.  410;  8  Jarm.  WiUs.  272. 

The  counsel  for  the  defendant,  while  they 
do  not  question  that  the  devise  over  would 
be  void  for  remoteness  if  that  devise  rested 
simply  upon  the  terms  of  the  devise  itself,  yet 
they  argue  that  there  are  circumstances  ap- 
parent on  the  face  of  the  will  that  are  sufficient 
to  modify  and  cut  down  the  ordinary  con- 
struction of  those  terms,  and  to  confine  the 
meaning  of  them  to  a  dying  without  male  issue 
within  a  period  of  time  that  does  not  infringe 
the  rule  of  law  against  pejpetuities.  They  in- 
sist that  the  requirement,  as  provided  in  the 
latter  paragraphs  of  the  first  clause  of  the  will, 
that  any  cnild  or  person  named,  taldng  the 
estate  under  the  will,  should  pay  out  to  brothers 
or  sisters,  or  their  descendants,  a  sum  of  money 
varying  according  to  the  number  of  such 
brothers  ani  sisters,  constitutes  a  condition 
precedent  to  the  vesting  of  the  estates  devised 
by  the  will ;  and  that,  as  the  money  was  not  to  be 
paid  before  the  death  of  the  widow,  whenever 
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that  might  oocar,  no  estate  could  vest  until 
then,  and  that  therefore  the  rule  aoainst  per- 
petuitiee  does  not  apply.  Or,  in  otner  words, 
as  the  proposition  is  stated  by  counsel,  that  the 
true  meaning  of  the  will  is  that  those  in  the 
series  of  devisees  living  at  the  death  of  the  widow 
could,  in  the  order  of  priority  fixed,  become  en- 
titled to  a  vested  estate  by  then  performing  tiie 
condition  precedent— that  is,  the  payment  of 
the  money  as  re(^uired;  and  until  then  no  estates 
vested  in  the  devisees  under  the  wilL  But,  how- 
ever ingenious  such  contention  may  be,  we 
cannot  accede  to  it  as  the  true  legal  construc- 
tion of  the  limitation  upon  which  the  several 
devises  are  made. 

It  is  true,  it  is  declared  by  the  testator  that, 
before  any  of  his  devisees  named  should 
have  possession  or  property  under  the  will,  his 
son  or  daughter,  as  the  case  might  be,  should 
pay  a  certain  sum  of  money,  fiut  we  cannot 
construe  this  requirement  as  constituting  a  con- 
dition precedent  to  the  vesting  of  the  estates 
under  the  devises,  whatever  might  be  its  effect 
as  a  condition  to  the  possession  or  enjoyment 
of  the  property.  It  could  hardly  have  been 
intended,  and  ft  is  certainly  not  the  legal  con- 
struction of  the  terms  employed,  that  all  the 
estates  devised  by  the  testator  to  his  children 
and  grandchildren  should  remain  suspended 
until  the  death  of  the  widow,  however  remote 
that  event  might  be. 

But  suppose  the  widow  had  died  within 
a  year  after  the  death  of  the  testator.  What 
would  have  been  the  condition  of  the  estate  and 
family  in  such  an  event  ?  There  would  have 
been  two  infant  children,  Catharine  and  Emily, 
entitled  to  the  estate.  Catharine,  according  to 
the  construction  of  the  limitation  of  the  will, 
would  have  been  entitled  in  the  first  in- 
stance to  a  life  estate,  and,  by  way  of  execu- 
tory devise,  to  an  estate  in  tail  male,  with 
the  reversion  in  fee  in  the  two  children, 
as  heirs  at  law  of  the  testator,  subject  to 
be  devested  upon  the  happening  of  a  future 
event,  but  which  in  fact  has  never  happened. 
If,  by  possibility,  Catharine  had  survived  her 
mother  and  paid  the  money,  as  required,  to 
produce  equality  with  her  sister,  would  that 
have  conferred  upon  her  the  absolute  fee-simple 
estate  ?  Clearly  not  If  she,  surviving  her 
mother,  had  in  the  course  of  years  married,  and 
had  issue  a  son.  would  not  that  son  have  been 
entitled,  by  the  express  limitation  of  the  will, 
to  the  fee-simple  estate,  notwithstanding  his 
moUier  had  paid  the  equality  money  to  her 
sister,  upon  the  death  of  the  widow  of  the 
testator  ?  Of  this  we  think  there  could  be  no 
doubt.  How,  then,  does  the  charge  upon  the 
devisee  taking  the  estate  operate  as  a  condition 
precedent,  and  confine  the  period  of  the  vesting 
of  the  estate  to  the  death  of  the  widow? 

By  the  teruLS  of  the  will  an  indefinite  failure 
of  issue  male  is  made  the  event  upon  which 
the  devise  over  is  to  arise  and  take  effect,  and 
that  event  might  not  occur  within  a  century 
after  the  death  of  the  widow;  and  unless  we 
were  to  do  violence  to  the  terms  of  the  limita- 
tion in  the  devise,  and  disregard  the  established 
rules  of  construction,  this  court  could  not  s^ 
that  the  indefinite  should  be  reduced  to  a  defi- 
nite limitation  by  the  death  of  the  widow  and 
the  payment  of  the  equality  money.  The  vest- 
ing of  the  estate  under  the  devises  is  in  no 
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fnanner  dependent  upon  theeyentof  the  death 
of  the  widow. 

Whether  the  required  payment  should  be 
construed  to  be  a  condition  subsequent,  or  a 
mere  trust  operating  aa  a  charge  upon  the 
estate,  are  questions  that  we  need  not  decide; 
but  courts  are  averse  to  construing  conditions 
to  be  precedent  where  they  mieht  defeat  the 
Testing  of  estates  under  a  will.  OrestoeU  y. 
Zawion,  7  Gill  &  J.  228.  240. 

The  case  of  Doe,  Smith,  y.  WMer,  1  Bam. 
ft  Aid.  718,  relied  on  by  the  defendant,  is  well 
explained  by  Bolfe,  J?.,  afterwards  Lord  Ohan- 
eeuor  Cranworth,  in  deliyering  the  opinion  of 
the  Court  of  Exchequer  in  Doe,  Todd,  v.  Duee- 
lury,  8  Mees.  &  W.  614. 

The  case,  as  there  explained,  has  no  applica- 
tion to  a  case  like  the  present.  There  the 
party  for  whose  benefit,  or  for  the  benefit  of 
whose  immediate  nominee,  the  charge  was  to 


take  effect,  was  herself  the  party  the  failure  of 
whose  issue  was  in  question;  and  the  court  up- 
on the  whole  context  of  the  will,  concluded, 
that  the  charge,  which  was  certainly  not  to 
arise  till  after  the  failure  of  issue  in  question, 
was  to  arise,  if  at  all,  immediately  on  the  death 
of  the  tenant  for  life;  and  the  consequence 
necessarily  was  that  the  failure  of  issue  con- 
teoiplateci  by  the  testator  was  a  failure  of  issue 
at  the  death  of  the  tenant  for  life. 

The  case  of  Doe,  Todd,  y.  DuetSmry  is  a  well 
considered  case,  and  is  a  strong  authority 
against  the  contention  of  the  defendant  in  this 
case.  It  follows  that  this  court  is  of  opinion 
that  the  devises  over  to  Mrs.  Pennington  and 
her  son  were  void,  as  being  too  remote,  and, 
as  the  consequence,  the  estate  has  devolved 
upon  Mrs.  Pennington  as  hdr  at  law  of  her 
father  and  of  her  sister;  and  therefore  Vu 
decree  of  ike  Court  beUno  muet  be  affirmed. 
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Thomas  SMYTHE 

V, 

Charles  H.  SPRAGUE  et  al.  Assignees,  etc. 

( Mass — ) 

■ 

Land  whieh  has  been  eonveyed  by  an 
insolTent  debtor  to  a  bona  fide  purchaser  for 
value,  by  a  deod  vrhloh  is  not  recorded  un- 
til after  vendor^s  asslflrnnient  in  inBolvenoy,  does 
not  pass  to  the  aasignee,  but  the  title  thereof  is 
in  the  purchaser. 

(Hay  U,  1880.) 

ON  report  from  the  Suffolk  Superior  Court 
.Judgment  for  plaintiff. 


The  bill  In  this  case  sought  a  decree  requir- 
ing defendants  to  release  all  claim  to  the  real 
estates  described  therein  for  the  purpose  of 
compleling  plaintiffs  title  and  removing  a  cloud 
upon  the  same.  A  cross  bill  was  tied,  by  de- 
fendants praying  for  the  same  relief  against 
plaintiff. 

At  the  trial  it  was  agreed  that  Mayer  J. 
Cohen  was,  on  August  11,  1886,  the  owner 
of  the  premises  described  in  the  plaintiff's  bill 
of  complaint;  that  Cohen  on  that  day  executed 
a  deed,  purporting  to  convey  the  property  to 
Hy  man  Cline  and  Abraham  Chne;  that  on* the 
next  day  said  deed  was  sent  by  mail  to  the 
Registry  of  Deeds  for  the  County  of  Norfolk 
for  record;  but  no  mon^  was  sent  to  pay  for 
said  record,  and  the  deed  remained  in  the  reg- 


Vi<yrE.^Aasignment  for  bene^  of  creditors:  what 
dou  not  pOM  to  auignee. 

A  general  aaslgmnent  for  the  benefit  of  creditors 
does  not  pass  to  the  assignee  any  interest  in  prop- 
erty before  fraudulently  transferred  by  the  as- 
signor, nor  any  right  to  impeach  or  set  aside  such 
fraudulent  transfer.  Such  right  belongs  to  the 
creditors  alone  (Bouton  v.  Dement,  11  West.  Bep. 
440,123  lU.  14S ;  Leach  v.  Kelsey,  7  Barb.  466 ;  Van- 
dyke  v.  Christ,  7  Watts  ft  8. 878} ;  and  the  same  rule 
a pplles  tea  mortgage.  Flower  v. Oomish, 25  Minn. 
47S ;  Re  liaymond,  27  Hun,  511 ;  Anderson  v.  Bob- 
erts,  18  Johns.  515. 

JNo  one,  by  his  mere  voluntary  assignment,  can 
transfer  to  his  voluntary  assignee  a  right  of  action 
which' he  does  not  himself  possess  (Leonard  v.  din- 
ton,  26  Hun,  292);  and  where  an  insolvent  makes  a 
fraudulent  transfer  of  property  to  defraud  his 
creditors,  so  as  to  deprive  himself  of  the  right  to 
reclaim  it,  he  cannot  by  a  merely  voluntary  assign- 
ment give  the  assignee  that  ri^ht.  Brownell  v. 
Curtis,  10  Paige,  210 ;  Browning  v.  Hart,  6  Barb.  95; 
Housel  V.  Cr^imer,  IB  Neb.  801.  See  Jones  v.  Yotee, 
6  Barn.  &  C.  682, 17  E.  C.  L.  436 ;  Estabrook  v.  Mes- 
aersmith,  18  Wis.  546;  Wakeman  v.  Barrows,  41 
Mich.  868;  Van  Heusen  v.  RadcUff.  17  N.  Y.  580; 
Heinrichs  v.  Woods,  7  Mo.  App.  286;  Metcalf  v. 
Van  Brunt,  87  Barb.  628. 

The  assignee  takes  only  the  debtor^s  rights ;  he  is 
not  a  purchaser  in  good  faith.  Brown  v.  Brabb 
(Mich.)  10  West.  Rep.  692;  Campbell  P.  Press  ft 
Mfg.  CO.  V.  Walker,  22  Fla.  412. 
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He  takes  the  property  subject  to  all  prior  liens  to 
which  it  was  liable  at  the  time  of  the  assignment. 
Yates  V.  Dodge,  11  West  Rep.  685, 128  IlL  50. 

Rule  applied  to  receivers  in  supplementary  pro- 
ceedings. Huyner  v.  Fowler,  16  Barb.  802 ;  Bates  v. 
tv^iggin,87Kan.46. 

Bona  fide  purchaser  for  wdue,  protected, 

A  purchaser  is  not  aileoted  by  the  fraudulent  in- 
tent of  his  vendor  unleas  he  has  notice.  Bureka 
Iron  ft  8.  Works  v.  Bresnahan  (Mich.)  10  West.  Rep. 
194. 

A  purchaser  from  a  fraudulent  grantee,  for  a 
valuable  consideration,  without  notice,  takes  good 
title.  Lionberger  v.  Baker,  4  West.  Rep.  76, 88  Mo. 
447 ;  Craig  v.  Zinunerman,  4  West.  Bep.  800, 87  Mo. 
475 ;  Ashland  8av.  Bank  v.  Mead,  1  New  Bag.  Rep. 
161, 68  N.  H.  485;  Zoelier  .v.  Riley,  1  Cent  Rep.  10. 
100  N.  Y.  108. 

An  innocent  grantee  for  value  is  not  affected  by 
fraud  of  his  grantor ;  ^alitor,  in  voluntary  convey- 
ances.   Woody  V.  Dean,  24  8.  C.  409. 

The  equity  of  a  purchaser  for  a  valuable  consid- 
eration is  greater  than  that  of  a  creditor.  Lyons  v. 
Leahy,  15  Oreg.  8. 

VoUuntary  conveyance  good  ae  agafnat  eubeequenl 

creditorB. 

A  voluntary  conveyance  is  good  as  against  su  bse- 

quent  creditors,  unless  executed  as  a  cover  for  fut^ 

ure  schemes  of  fraud.    Moore  v.  Page,  111  U.  8. 117 

(28  L.  ed.  878);  Sexton  v.Wheaton,  21 U.  &  8  Wheat.  229 


See  also  7L.  R.  A.  118:  11  L.  R.    A.  424,  G28. 
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Istiy  of  deeds  uDrecorded  uDtil  March  1, 1888, 
when  it  was  recorded;  that  on  March  2»  1888, 
Abraham  and  Hyman  Cline  executed,  for  a 
valuable  consideration,  a  deed  purporting  to 
convey  said  premises  to  the  plaintiff,  which 
deed  was  recorded  on  the  same  day;  that  on 
November  16. 1886,  Cohen  filed  his  petition  in 
the  Court  of  Insolvency  for  the  County  of  Suf- 
folk, and  upon  said  petition  was  adjudged  an 
insolvent  debtor,  and  a  warrant  was  issued,  and 
due  proceedings  had;  and  on  the  second  day 
of  December,  1886,  the  defendants  were  ap- 
pointed the  assignees  in  insolvency  of  the  estate 
of  the  said  Ciohen,  and  the  same  was  duly  as- 
signed to  them,  by  a  proper  assignment  by  the 
udee  of  said  court  of  insolvencv,  and  the  de- 
endants  are  still  assignees  of  tne  said  estate. 
The  defendants  recoraed  said  assignment  in  the 
Registry  of  Deeds  for  the  County  of  Norfolk, 
on  the  28th  day  of  April,  1887. 

The  court  (Pitman,  J.,  presiding)  found 
that  the  whole  evidence  was  such  as  to  war- 
rant the  conclusion  that,  prior  to  the  assign- 
ment, the  creditors  and  assignees  had  knowl- 
edge that  the  premises  had  been  sold  and  had 
reason  to  believe  that  a  deed  had  been  given  to 
the  purchaser,  but  that  it  was  unauthorized  to 
find  that  they  had  actual  notice  thereof. 

The  court  ruled  that  plaintiffs  deed  was 
not  valid  in  law  against  the  assignees,  and  that 
he  was  not  entitled  to  relief  upon  his  original 
bill,  and  at  the  request  of  the  parties  reported 
llie  08^  fox  the  determination  of  the  supreme 
judicial  court.  * 

Messrs,  H,  E.  Fales  and  S«  H«  Tynir  ^or 
plaintiff. 

Mr.  C.  H,  Sprai^e  for  defendants. 

Mortoiif  0!i,  J.,  delivered  the  opinion  of  the 
<ftourt. 

This  case  raises  the  question  whether  land 
which  has  been  conveyed  by  an  insolvent 
dettor  to  a  bona  fde  purchaser  for  a  valuable 
consideration  by  a  deed  which  is  not  recorded 


until  after  the  assignment  in  Insolvency,  passes 
to  the  assignee. 

We  are  not  aware  that  this  question  has  been 
directly  adjudicated  by  this  court 

The  Insolvent  Law  provides  that  "The  as- 
signment shall  vest  in  the  assignee  all  the 
Property  of  the  debtor,  real  and  personal,  which 
e  could  have  lawfully  sold,  assigned  or  con- 
veyed, or  which  might  have  been  taken  on  ex- 
ecution, upon  a  judgment  against  him,  at  the 
time  of  the  first  puolication  of  the  notice  of 
issuing  the  warrant."  Pub.  Stat.  chap.  167, 
§46. 

The  j^eral  purpose  of  the  law  is  to  vest  in 
the  assignee  for  distribution  among  the  credit- 
ors all  the  proi>erty  belonging  to  the  debtor 
except  such  as  is  exempt  from  being  taken  on 
execution.  It  therefore  vests  all  the  property 
of  the  debtor  which  he  could  lawfully  have 
sold,  or  which  might  have  been  taken  on 
execution  against  him,  the  last  clause  being 
intended,  as  stated  by  OhUf  JtuHee  Shaw,  to 
reach  "  property  which  he  had  fraudulently 
conveyed,  without  adequate  consideration, 
such  a  conveyance  of  property,  which  would 
be  good  against  himself,  but  which  his  credit- 
ors might  attach  or  take  on  execution."  Orani 
V.  Lyman,  4  Met.  470-478. 

But  it  is  not  within  the  purpose  of  the  law 
that  the  assignee  should  take  property  which 
does  not  belonff  to  the  debtor,  even  though  the 
title  is  in  him.  If  he  has  a  bare  legal  title  and 
no  beneficial  interest  in  it  It  has  accordingly 
been  held  in  several  cases  that  property  held  oy 
the  debtor  in  trust  for  others  does  not  pass  to 
the  assignee,  although  the  legal  title  and  the 
apparent  ownership  Is  in  the  debtor,  and  al- 
though individual  creditors  who  had  no  notice 
of  the  trust,  might  take  it  on  execution.  Au' 
denried  v.  BetUley,  6  Allen,  882;  Ghace  v. 
Ohapin,  180  Mass.  128;  Holme9  v.  Winchester, 
183  Mass.  140;  Sibley  v.  Quinsigamond  Nat, 
Bank,  188  Mass.  623;  Low  v.  WeUh,  189  Mass. 
88. 


<6  Lw'ed  606);  Hlnde  v.  Lon^rworth,  24  U.  8. 11  Wheat 
IK  (6  L.  ed.  45i);  Mattingly  v.  Nye,  75  U.  8. 8  Wall. 
^70  ai*  L.  ed.  880);  Kehr  v.  8iiiith«  87  U.  8.  80  WalL  81 
<23  L.  ed.  813);  Smith  v.  V edges,  82  U.  8. 188  (88  L.ed. 
481):  Jones  v.  Qif ton,  101  U.  8.  285  (86  L.  ed.  908); 
Graham  v.  La  Croflse  ft  M.  B.  Oo.  108  U.  8. 148  (86  L. 
«d.  106);  dark  v.  Klllian,  108  U.  8.  766  (86  L.  ed.  007); 
Wallace  v.  Penfleld,  106  U.  &  860  (27  L.  ed.  147);  Hor- 
«xioh  V.  HUl,  112  U.  8. 144  (88  L.  ed.  070). 

fidZfl;  Mdhtn  vUiated  for  fraud. 

To  impeach  a  conveyance  made  for  a  valuable 
■coDflideration,  or  a  mortgage  for  value,  or  an  aasign- 
ment  by  way  of  lawful  security,  or  an  antenuptial 
settlement  it  Is  necessary  to  show  fraudulent  in- 
tent on  the  part  of  the  grantee,  or  that  he  took 
with  notice  of  the  grantor's  fraudulent  Intent 
Prewit  V.  Wilson,  106  U.  &  28  (20  L.  ed.  86Q);  Carpen- 
ter V.  Muren,  48  Barb.  800:  Griffin  v.  Cranston,  1 
Bosw.  281;  Jaokson  v.  Mather,  7  Cow.  801;  Fifleld  v. 
Gaston,  18  Iowa,  816;  Magniao  v.  Thompson,  88  U. 
«.7Pet.848(8  L.ed.700):  Baudin  v.Boliif,  1  Mart 
N.  8. 165, 14  Am.  Dec  183;  Crawford  v.  Kirksey,  66 
Ala.  288,  88  Am.  Rep.  704;  Hall  v.  Heydon,  41  Ala. 
842;  Covanhovan  v.  Hart  21  Pa.  486;  Dlefendorf  v. 
OUi'er,  8  Kan.  865;  Wilson  v.  Fuller,  9  Kan.  176; 
Bump,  Fraud.  (3onv.  227  et  seq. 

The  fraud  which  will  vitiate  a  sale  must  be  mut- 
tiai,  that  is,  must  be  intended  by  both  parties  there- 
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to,  or  by  one  and  be  acquiesced  in  and  furthered 
by  the  other,  with  knowledge  of  the  former^ 
fraudulent  purpose.  Horbach  v.  HOI,  118  U.  8. 144 
(28L.ed.670). 

It  is  absolutely  essential  that  both  parties  concur 
in  the  fraud.  Herring  v.  Wickham,  29  Gratt.  088; 
Kenney  v.  Dow,  10  Mart  (0. 8.)  677;  Laughton  v. 
Harden,  68  Maine,  206;  Prewit  v.  Wilson,  108  U.  8.28 
(86  L.  ed.  860). 

Although  a  sale  may  be  made  on  the  part  of  the 
vendor  with  the  intent  to  hinder,  delay  or  deiraud 
his  creditors,  the  title  of  the  vendee  is  not  affected 
thereby,  unless  he  had  previous  notice  or  knowl- 
edge of  the  fraudulent  intention  of  the  vendor. 
Buhl  V.  Phillips,  48  N.  Y.  125, 8  Am.  Bep.  628 ;  Prewit 
V.  Wilson,  106  IT.  8. 22  (86  L.  ed.  860);  Fraser  v.  Passage, 
6  West  Bep.  860, 68  Mich.  551;  Lyons  v.  Leahy,  15 
Oreg.  8;  Benson  v.  Maxwell,  (Pa.)  18  Cent  Rep.  600, 
81  W.N.  C.  446. 

Although  a  grantor  is  insolvent  when  a  deed  Is 
made,  and  may  have  entertained  a  secret  hope  of 
saving  somel^ng  which  would  be  beyond  the  reach 
of  his  creditors,  yet  in  the  absence  of  evidence  that 
his  grantees  knew  of  his  insolvent  condition,  and  if 
the  price  paid  was  not  much  less  than  its  actual 
market  value  at  the  time  of  the  conveyance,  there 
is  nothing  to  taint  the  transaction  with  a  suspicion 
that  it  was  done  with  the  intention  to  delay  or  de- 
fraud the  creditors.  Orwlg  v.  Merrill,  60  Iowa,  7381 
See  Milllken  v.  Hathaway  (Mass.)  1 L.  B.  A.  610. 


Caufokkia  Supbxmb  Coubt. 


When  we  consider  the  nature  of  the  right  of 
a  creditor  to  take  on  execution  property  of  the 
Judgment  debtor  which  has  been  conveyed  by 
an  uDrecorded  deed,  we  see  tliat  it  is  a  right 
founded  upon  an  estoppel  of  the  grantee  in 
the  deed,  to  set  up  his  titie.  The  statute  de- 
clares that  an  unrecoidcd  deed  "shall  not  be 
▼aiid  as  against  any  person  other  than  the 
grantor  or  fessor  and  his  heirs  and  devisees,  and 
persons  having  actual  notice  of  iU"  Pub.  Stat 
chap.  120,  g  4. 

It  does  not  declare  the  deed  to  be  void  and 
of  no  effect;  on  the  contrary,  it  recognizes  it 
as  valid  against  the  grantor,  his  heirs  and  dev- 
isees, and  all  other  persons  who  have  notice 
of  it.  Such  a  deed  conveys  the  title  to  the 
grantee.  A  creditor  of  the  grantor,  without 
notice  of  the  deeJ,  mav  take  the  land  on  ex- 
ecution; but  he  has  this  right,  not  because  it 
is  the  property  of  the  erantor,  but  because  the 
mntee,  in  violation  of  our  Registry  Laws,  has 
failed  to  record  his  deed,  has  thereby  com- 
mitted a  constructive  fraud  upon  the  purchaser 
or  creditor,  and  is  therefore  estopped  to  set  up 
his  title  against  him. 

The  rieht  of  an  attaching  creditor  is  a  per- 
sonal right  of  estoppel  a^nst  the  grantee 
whidi  inures  to  his  own  benefit  solely,  and  not 
to  the  benefit  of  other  creditora  The  grantee, 
by  removing  the  attachment  or  redeeming  from 
the  levy  and  recording  his  deed,  may,  without 
any  further  conveyance,  perfect  his  title  as  to 
all  the  world  and  prevent  any  other  creditor 
from  asserting  a  nmilar  right  of  estoppel 
against  him. 

We  do  not  think  that  such  a  personal  right 
In  a  creditor,  of  estoppel  against  a  third  per- 
son, was  intended  to  pass  to  the  assignee  or  to 
inure  for  his  benefit.  It  is  true  that  land  con- 
veyed by  an  unrecorded  deed  may  "be  taken 
on  execution  upon  a  judgment  against"  the 
insolvent  debtor,  but  it  is  not  '*  the  property 
of  the  debtor.''  It  could  not  be  taken  on  exe- 
cution by  ail  the  creditors,  but  only  by  credit- 


ors without  notice  of  the  deed.  The  statute 
contemplates  that  all  "the  property  of  the 
debtor,*^  however  covered  up  or  concealed^ 
which  could  be  sold  by  him,  or  taken  on  exe- 
cution by  his  creditors,  should  pass  lo  the 
assignee,  but  not  property  belongug  to  other 

Eersons.  If  the  assiffnee  prevails  in  this  case, 
e  takes  property  wmch  belongs  to  the  i^aintlir 
and  not  to  the  insolvent  debtor,  and  retains  also 
the  full  consideration  which  the  debtor  has  re- 
ceived from  the  plaintiff,  of  which  his  estate 
has  the  benefit.  We  dp  not  think  that  the 
necessary  or  reasonable  construction  of  the  In- 
solvent Law  leads  to  so  unjust  a  result. 

The  defendant  relies  upon  Binoham  t.  Jar- 
dan,  1  Allen,  878.  It  was  there  held  that  where 
personal  property  of  the  debtor  had  been  mort- 
gi^ed,  but  where  the  property  had  not  been 
delivered  nor  the  mortgage  recorded,  it  passed 
to  the  assignee. 

In  the  case  of  an  unrecorded  mortgage  of 
personal  property,  the  mortgagee  takes  no  title 
which  he  can  assert  against  anvbody  except  the 
mortgagor.  Every  mditor  of  tbemortgagor, 
though  having  notice  of  the  mortm;e,  can 
take  the  property  on  execution.  Tram$  ▼. 
Bishop,  18  Met.  804. 

Whether  the  doctrine  of  that  case  would  be 
held  to  extend  to  the  case  of  the  sale  of  per- 
sonal property  for  an  adequate  consideration 
and  with  the  payment  of  the  price,  though 
without  any  deliveiy,  we  need  not  oonMer. 
I>^an  V.  NichoU,  1&  Mass.  48. 

There  are  so  manv  and  great  differences  be- 
tween a  mortgage  of  personal  property  and  the 
sale  of  real  estate  for  an  adequate  considera- 
tion, that  we  cannot  regard  that  case  as  a  con- 
trolling authority  in  favor  of  the  asd^ee 
in  the  case  before  us.  We  are  of  opimon. 
therefore,  that  the  plaintiff  Smythe  is  entitled 
to  the  relief  he  seeks  in  his  biU,  and  that  the 
cross  bill  of  the  assignees  should  be  dis- 
missed. 

Deereei  aeoordingly^ 


CALIFORNIA  SUPREME  COURT. 


Bartholomew  FAGUNDES,  Beapt, 
CENTRAL  PACIFIC  R.  CO.,  AppU 

(---.CM..--.) 

L  A  laborer  employed  by  a  railroad 
company  to  remove  snow  and  other  ob- 
structions from  its  track,  and  under  the  immedi- 
ate control  of  a  road  master,  is  a  fellow  servant 
of  a  track  walker  and  a  conductor;  and  if  he  is 
killed  in  consequence  of  their  neffU^ence  no  re- 
covery can  be  had  against  the  company  for  his 
death. 

•  The  denial  of  a  motion  of  noncuit  before 
the  introduction  of  defendant's  evidence  will  not 
prevent  the  granting  of  such  a  motion  after  de- 
fendant's evidence  has  been  introduced,  if  a  ver- 
dict tor  the  plaintiff  could  not  be  sustained  upon 
the  evidence. 

(PaUTwn  and  ThwnUm^  JJ.,  dissent.) 

Note.— Fellow  servants ;  who  are.  See  Louisville 
&  K.  R.  Co.  V.  Martin,  aiilU^  282;  Muhlman  v.  Un- 
ion Pac.  R.  Co.  2  L.  R.  A.  IflS;  Elliot  v.  Chicago, 
M.  &  St.  P.  R.  Co.  vnie^  SOa 

8J«  R.A. 


(April  80, 1889.) 

APPEAL  by  defendant,  from  an  order  of 
the  Superior  Court  of  PUioer  County, 
wanting  a  new  trial  in  an  action  to  recover 
damages  for  the  death  of  plaintiff's  son,  alleged 
to  have  resulted  from  defendant's  negligence,  in 
which  a  nonsuit  had  been  granted.    Uenened. 

In  bank.    Commissioner's  opinion. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  Hale  A  Craig  for  appellant. 

Messrs,  T.  H,  Laine  and  Wallace  S^ 
Prewett  for  respondent. 

Foote,  (7.,  delivered  the  following  opinion: 
The  plaintiff  brought  this  action  to  recover 
damages  for  the  death  of  his  son,  caused  by  the 
alleged  carelessness  of  the  defendant. 

After  the  introduction  of  the  evidence  on  the 
part  of  the  plaintiff,  the  defendant  mcrved  for 
a  nonsuit,  which  was  refused.  It  then  intro- 
duced evidence  in  its  own  behalf,  after  the 
conclusion  of  which  a  motion  for  a  nonsuit  was 
again  made  and  granted.    The  plaintiff  then 
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mofwl  for  a  new  trial,  which  the  ooart  allowed, 
from  which  the  defendant  appeak. 

Tlieie  is  no  conflict  in  the  evidence.  The 
deceased  was  a  laborer  employed  hy  the  de- 
fendant to  remove  snow  and  other  obstructions 
from  its  track,  and  was  under  the  immediate 
control  of  a  road  master.  He  had  directed  the 
former  to  teke  his  place  in  the  car  havins 
sleeping  accommodations,  in  company  witn 
other  laborers,  to  be  tranroorted  by  an  expects 
ed  train  to  another  part  oi  the  road,  in  order 
that  he  might  perform  certain  work  which  had 
to  be  done  In  clearing  the  track  of  snow. 

The  laboren  were  asleep  in  the  car  on  a  side 
track,  when  a  train,  which  had  to  get  upon 
that  track  in  order  to  permit  a  passenger  train 
to  pass,  collided  with  the  car  in  such  a  way  as 
to  cause  a  snow-shed  to  f aU  upon  it,  whereby 
the  deceased  was  killed.  The  accident  was 
primarily  caused  by  a  track  walker  by  the  name 
of  Joe  Babbitt,  who  interfered  with  a  switch 
with  which  he  had  no  concern,  turning  the  car 
wheels  in  the  wrong  direction,  and  of  the  con- 
ductor of  the  train,  perhaps,  in  not  being  suf- 
fidently  on  the  alert  to  prevent  the  intermed- 
dling of  Rabbitt. 

Conceding,  without  deciding,  that  the  evi- 
dence was  responsive  to  the  issues  made  by  the 
pleadings,  the  question  to  be  determined  is 
whether  or  not  the  Central  Pacific  Railroad 
Company  is  responsible  for  the  carelessness  of 
the  conductor  and  track  walker.  If  they  are 
to  be  held  as  the  fellow  servants  of  the  deceased, 
and  engaged  about  the  business  of  their  common 
master,  in  the  same  general  employinent,  then 
the  companv  would  not  be  responsible,  unless 
the  record  shows  that  the  defendant  neglected 
to  use  ordinary  care  in  the  selection  of  the  con- 
ductor and  track  walker.  Civil  Code,  g  1070; 
JStephens  ▼.  Doe,  78  Cal.  28;  McLean  v.  Bltte 
JMnt  OrckOd  Min.  Co.  51  Cal.  257;  Fisk  v. 
Central  Ftie,  B.  Co.  72  Cal.  42;  Brown  v.  Cen- 
tral Pae.  R  Co.  72  Cal.  528. 

There  is  nothing  in  the  evidence  which  tends 
to  show  any  negligence  on  the  part  of  the  de- 
fendant in  the  election  of  the  employes  whose 
carelessness  caused  the  casualty.  Neither  the 
conductor  nor  track  walker  is  shown  to  have 
had  anvthing  to  do  with  the  selection  of  em- 
ployes for  the  company,  nor  is  it  made  evident 
that  either  of  them  was  in  any  sense  managinff 
assistant  for  it  in  the  conduct  of  its  general 
business  as  a  railroad  company.  They  had 
with  the  laborer  who  was  killed  certain  duties 
to  perform  as  employes  of  the  company,  in  the 
same  general  business.  The  conductor  ran  the 
train;  the  track  walker  was  to  see  that  the  track 
was  clear  of  obstructions,  and  to  signal  when 
they  existed;  the  laborer  was  en^ged  on  his 
part  in  helping  to  keep  the  track  m  good  order, 
so  that  the  trains  might  run  upon  it  in  safety. 
They  all  must  have  known  the  dangers  incident 
to  their  employment.  They  were  fellow  serv- 
ants of  the  same  employer,  and  employed  bv 
it  in  the  same  general  busineBs.  The  deceased 
met  his  death  through  the  negligence  of  the 
conductor  and  track  walker,  and  not  that  of 
the  railroad  company,  which,  therefore,  is  not 
reOTjonsible. 

The  exception  taken  to  the  order  permitting 
the  defendant  to  renew  its  motion  for  a  nonsuit 
after  introducing  its  evidence  is  not  well  taken; 
for  if  the  motion  had  been  denied,  and  a  ver- 
B  L.  R.  A. 


diet  found  for  the  plaintifE,  it  would  have  been 
the  duty  of  the  court  to  have  set  aside  the  ver- 
dict as  not  supported  by  Uie  evidence.  Van' 
derford  ▼.  Foit&r,  65  CaL  40. 

In  cases  where  the  fiacts  are  undisputed,  the 
question  of  negligence  is  a  question  of  law,  to 
be  passed  on  by  me  court.  Okueoek  v.  Centrai 
Fae.  R,  Go. 'TZ  Cal.  187,  and  cases  cited. 

Hie  judgment  of  nonsuit  was  correct,  and 
the  oraier  granting  a  new  trial  should  have 
been  refused.  For  these  reasons  we  advise 
that  the  order  appealed  from  be  reversed. 

We  concur:  Balehert  C.  C;  Haj-ne,  C, 

P«r  Corijuiis 

For  the  reasons  given  in  the  foregoing  opin* 
ion,  the  order  appMledfrom  i$  ren&reed. 

Paterson*  /.,  dissenting: 
I  am  unable  to  distinguish  this  case  from 
MtKuney.  California  Southern  Railroad  Com- 

Sany,  and  other  recent  cases,  in  which  it  has  been 
eld  here  that  an  empl<^6inone  department  of 
a  business,  like  railroading  or  mining,  is  not  a 
fellow  servant  of  an  employ^  in  another  and 
different  department  of  the  business. 

In  McKune  v.  CaUfomia  Southern  Railroad 
Company,  66  Cal.  802,  it  was  held  that  a  train 
dispatcher  and  material  man  was  not  a  fellow 
servant  of  an  ordinary  track  laborer. 

Mr.  Justice  Field,  in  a  recent  case,  said:  "The 
question  in  all  cases,  therefore,  is.  What  is  es- 
sential to  render  the  service  in  which  different 
persons  are  en^ged  a  common  employment? 
And  this  question  has  caused  much  conflict  of 
opinion  between  different  courts,  and  often 
much  vacillation  of  opinion  in  the  same  court. 
.  .  .  There  is,  in  our  judgment,  a  clear  distinc- 
tion to  be  made  in  their  relation  to  their  com- 
mon principal  between  servants  of  a  corpora* 
tion,  exercising  no  supervision  over  those  en- 
gaged with  them  in  t^e  same  employ^ment,  and 
agents  of  the  corporation,  dothed  with  the  con* 
trol  and  management  of  a  distinct  department, 
in  which  their  duty  is  entirely  that  of  direction 
and  superintendence.  A  conductor,  having 
the  entire  control  and  management  of  a  railway 
train,  occupies  a  very  different  position  from 
the  brakemen,  the  portera,  and  other  subordi- 
nates employed.  He  is,  in  fact,  and  should  be 
treated,  as  the  personal  representative  of  the 
corporation,  for  whose  negligence  it  is  reponsi- 
ble  to  subordinate  servants  .  .  .  In  no  proper 
sense  of  the  terms  is  he  a  fellow  servant  with 
the  firemen,  the  brakemen,  the  portera  and 
the  engineer.  The  latter  are  fellow  servants 
in  the  runnlne  of  the  train  under  his  direction; 
as  to  them  and  the  train  he  stands  in  the  place 
of  and  represents  the  corporation.  As  ob- 
served by  Mr.  Wharton,  in  his  valuable  treatise 
on  the  Law  of  Negligence:  .  .  .  'The  true 
view  is  that,  as  corporations  can  act  only 
through  siiperintending  officers,  the  negligences 
of  those  omcen  with  respect  to  other  servants 
are  the  negligences  of  the  corporation.'  Sec- 
tion 232  a." 

A  large  number  of  cases  are  cited  and  re- 
viewed m  support  of  the  principle  of  law  enun- 
ciated therein. 

In  that  case  the  plaintiff,  an  engineer,  re- 
ceived injuries  through  the  negligence  of  the 
conductor  of  his  train,  and  it  was  held  that  the 
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lelatioo  of  fellow  servant  did  not  exist,  and  the 
company  was  liable.  Chieago,  M,  dk  St,  P,  R, 
Co,  y.  Boss,  112  U.  8.  877  [28  L.  ed.  787]. 

Bat  the  exigencies  of  this  case  do  not  require 
OB  to  say  tbat  the  engineer  of  a  train  is  not  a 
fellow  servant  with  any  other  of  the  employes 
on  the  same  train  with  him.  We  have  held 
that  a  conductor  and  brakeman  are  fellow  serv- 
ants.   Baughman  v.  Superior Gourt,  72  Cal.  578. 

The  case  before  us  is  a  much  stronger  case 
against  the  company  than  the  one  above  re- 
ferred to, — Chicago^  M.  &  St.  P,  R.  Co.  v.  Eo8S. 

The  relationship  between  those  who  caused 
the  accident  here  and  the  deceased  was  not 
nearly  so  close  as  that  of  employes  on  the  same 
train.  The  deceased  was  a  laborer  employed 
by  defendant  to  remove  snow  and  other  ob- 
structions from  its  track,  and  was  under  the 
immediate  control  of  a  road  master.  There 
was  no  contributory  negli^nce  on  his  part  in 
aleepinff  in  the  car  on  a  side  track  under  direc- 
tions of  the  road  master.  McKune  v.  CcUifor- 
nia  Southern  H,  Co.  supra. 

It  is  admitted  that  the  accident  was  primari- 
ly caused  through  the  negligence  of  a  track 
walker,  named  mbbitt,  and  tne  conductor  of 
the  train  which  collided  with  the  car  in  which 
the  laborers  were  sleeping. 


The  case  before  us  is  very  much  like  8L 
Louis  Railroad  Compaiw  v.  Weaver,  85  Kan.  413. 
11  Pac.  Rep.  408.  Tlie  question  there  was 
whether  a  section  boss  was  a  fellow  servant  of 
an  engineer,  and  it  was  held  that  he  was  Doi. 
The  court  said: 

"The  division  road  master  and  the  section 
foreman,  and  his  assistants,  were  in  one  tine  of 
duty,  while  the  trainmen  were  in  another  and 
a  different  line  of  duty,  and  each  set  within  its 
own  line  of  employment  represented  the  mas- 
ter as  to  the  other  set,  and  the  members  of  one 
set  were  nOt  the  near  fellow  servants  with  the 
members  of  the  other  set" 

In  the  same  volume  of  the  Pacific  Reporter, 
at  page  645,  another  somewhat  similar  case  is 
reported  (Hobson  v.  New  Mexico  Railroad  Com- 
pany,) in  which  the  court  held  that  a  teamster 
engaged  in  hauling  ties  for  the  construction  of  a 
railroad  was  not  consociated  with  the  engineer 
of  the  train  on  which  the  teamsters  and  other 
workmen  were  in  the  habit  of  riding  back  and 
forth  from  their  headquarters  to  the  place  of 
work,  so  as  to  defeat  the  recovery  against  their 
common  master  for  injuries  reoeivM  through 
the  negligence  of  the  engineer. 

Thomtont  J.:    I  concur. 

Motion  for  rehearing  denied  June  8,  1880. 
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John  B.  LAIDLEY  et  al. 

(....W.Va ) 

*1  Ifa  deed  llromhiuibaiid  and  wtfaeon- 

*Head  notes  by  Bbannon,  J. 


▼eying  land  of  the  wiib  be  void  aa  to  her 

because  of  defective  oertifloate  of  her  ezamina- 
tlon  and  aoknowledflrmeat,  and  after  the  death  of 
her  husband  she  convey  the  land  to  another  with 
notice  of  the  former  deed,  yet  the  second  purw 
chaser  wiU  not  be  affected  by  such  notice,  the 
former  deed  being  void  and  passing  no  riirht, 
legal  or  equitable,  and  the  second  purchaser  does 


Note.— Deed;  achnowledgment^by  married  woman. 

Unless  a  married  woman  acknowledges  her  deed 
In  the  manner  prescribed  by  statute,  the  law  pre- 
sumes she  acted  imder  the  coercion  of  her  husband. 
Hepburn  v.  Dubois,  87  U.  8. 12  Pet  846  (9  L.  ed.  1111). 

In  several  of  the  States  the  statute  requires  her 
acknowledgment  to  be  taken  separate  and  apart 
from  her  husband.  Goss  v.  Furman,  21  Fla.  406; 
Dowdl  y.  MltchelU  82  Ky.  47;  Bhea  v.  Rbenner,  28 
U.  8. 1  Pot.  105  (7  L.  ed.  72);  Wonder  v.  Phelps,  1 
Cent.  Rep.  408, 109  Pa.  172;  Davey  v.  Turner,  1 U.  S. 
1  DaU.  11  a  L.ed.  16);  Lloyd  v.  Taylor,  1  C7.  B.  1  DaU. 
17  (1  L.  ed.  18):  Watson  v.  Hailey,  1  Ilinn.  470;  Lane 
T.  McKcen,  16  Maine,  804;  Dentzel  v.  Waldle,  80  Cal. 
188:  Uodley  v.  Ferguson,  80  CaL  611;  Smith  y.  Greer, 
81  Cal.  478;  Dow  y.  Gould  &  C.  S.  Mln.  Co.  81  Cal.  629; 
Marsh  y.  Mitchell,  20  N.  J.  Eq.  487;  Ilolt  y.  Agnew, 
67  Ala.  860:  Whiting  y.  Steyens,  4  Conn.  44;  Hyde  y. 
Morgan,  14  Conn.  104;  Gall  y.  Perkins,  66  Maine.  430; 
Andrews  y.  Hooper,  18  Mass.  476:  Ela  v.  Card,  2  N. 
H.  176;  Gordon  y.  Haywood,  2  N.  H.  402;  Buchanan 
V.  Hazzard,  96  Pa.  240;  Sumner  y.  Conant,  10  Yt.  20; 
Mnnchcster  y.  Hough,  6  Mason,  67. 

The  deed  of  a  wife,  not  examined  separately  from 
her  husband,  passes  neither  her  Interest  nor  that  of 
her  husband.  Bust  y.  Ooff,  13  West.  Rep.  606, 94 
M0.61L 

Certificate  of  acknowledgment. 

The  certificate  of  a  notary  public  to  the  acknowl- 
edgment of  a  deed  by  husband  and  wife,  reciting 
that  the  wife  was  examined  by  the  notary  out  of 
the  presence  of  her  husband,  and  the  deed  ex- 
plained to  her,  is  prima  facie  evidence  of  its  tru|.h, 
and  eyidence  to  overcome  it  must  be  clear.    DitM)k- 
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eurldge  y.  Am.  Cent  Ins.  Co.  4  West.  Bep.  666,  87 
Mo.  62. 

An  allegation  of  mistake  upon  the  part  of  the 
o£9cer  will  not  authorize  the  admission  of  parol 
testimony  to  contradict  the  legal  effect  of  the  cer- 
tificate by  showing  that  the  derk  took  the  acknowl- 
edgment out  of  the  county,  or  that  the  husband 
was  present  when  the  deed  was  acknowledged  by 
the  wife,  or  that  the  clerk  failed  to  read  and  ex- 
plain the  contents  of  the  deed  to  her.  Hie  miatafca 
for  which  the  officer*s  certificate  may  be  called  In 
question  is  not  a  mistake  as  to  the  fonn  or  mimner 
uf  acknowledgment    Cox  y.  Gill,  88  Ky.  669. 

If  the  acknowledgment  is  defect!  ye,  rendering 
the  deed  yoid,  she  may,  after  her  husband*s  death, 
ratl^  it;  and  parol  evidence  Is  admitted  to  show 
such  ratification.  Jourdan  y.  Jourdan,  9  Serg,  ft 
B.  268;  1  Devlin,  Deeds,  06. 

Separate  deed  of  wife  IneffcctuaL 

In  Pennsylvania  a  separate  deed  by  the  wife  is 
Ineffectual  to  pass  title;  both  husband  and  wife 
must  join  in  the  conveyanoe.  Buchanan  y.  Has- 
zard,  96  Pa.  240;  Blohards  v.  McClelland,  28  Pa.  886; 
Glldden  y.  Strupler,  62  Pa.  400;  Dunham  y.  Wrigbt 
68Pa.l67.  ButseeElsey  y.McDaniel,96Pa.472;  1 
Devlin,  Deeds,  p.  96. 

In  Indiana  it  is  held  that  without  her  husband 
joining,  her  deed  is  sufficient  to  convey  color  of 
ttUe.  Wright  v.  Eleyla,  2  West  Bep.  216, 104  Ind.  223. 
Complianu  with  etaltutory  forme. 

In  Kentucky  the  forms  prescribed  by  statute  are 
held  imperative  (EllioU  y.  Peirsol,  26  U.  8. 1  Pet 
^  7  L.  ed.  164);  while  in  Alabama  it  is  held  that  a 
literal  compliance  with  the  statute  form  Is  not  re- 
quired.   Gates  y.  Hester,  81  Ala.  867. 


See  also  9  L.  R.  A.  97. 
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not  bold  the  land  as  trustee  for  the  first  purohaser, 
and  equity  will  not  compel  him  to  oonv^j  to 
the  first  purchaser,  nor  will  it  enjoin  the  second 
purchaser  from  prosecuting  an  action  of  eject- 
ment to  recover  the  land  flrom  the  fixst  pur- 
chaser's possession  or  that  of  his  yendee. 

2.  Nor  will  equity  reftind  to  the  first  pvr- 
efaadser  or  his  vendee  the  consideration  paid  by 
the  first  purchaser  by  personal  decree'  against 
seoond  purchaser,  or  by  chanring  it  on  the  land. 
The  covenant  of  warranty  in  the  deed  binds  the 
woman  no  further  than  to  pass  her  land,  even  If 
vaUd. 

8.  Though  during  coverture  the  wlib 
bring  suit  against  her  husband  and 
others  to  assert  her  right  to  land  ac- 
quired by  her  husband  in  his  name,  with  the  con- 
sideration naid  by  such  first  purchaser,  reciting  in 
her  pleading  that  she  had  executed  such  deed  to 
such  first  purchaser  and  receiv«d  the  considera- 
tion, and  obtain  a  decree  giving  her  such  land,  and 
declaring  it  her  separate  estate,  that  will  not  estop 
her,  or  such  second  purchaser,  from  recovering 
the  land  from  the  first  purchaser  or  his  vendee. 

4.  Though  In  sneh  suit  she  so  recite  her 
Ibrmer  deed*  ftnd  though  she  and  her  husband 
make  a  deed  to  another  person  for  one  acre 
within  the  bounds  of  the  tract  mentioned  in  the 
void  deed,  and  which  that  deed  had  reserved  to 
her,  describing  it  as  the  one  acre  reserved  in  the 
void  deed,  referring  to  that  deed  as  a  deed,  jret 
this  is  no  ratification  of  such  void  deed.  During 
coverture  she  cannot  ratify  such  void  deed  by 
mere  admissions  or  recitals  or  other  acts  in  paiv, 
but  only  by  acknowledgment  of  the  void  deed, 
or  the  execution  of  another  instrument  with 
privy  examination,  acknowledgment  and  recor- 
dation, as  prescribed  by  the  statute. 

6.  Where  by  deed  land  was  conveyed 
dlrectlar  to  a  married  woman,  prior  to  the 
Code  of  1868,  such  conveyance  did  not  create  in 
her  a  separate  estate;  but  the  husband  became 
entitled  to  a  freehold  estate  in  the  land,  which 
would  continue  at  least  during  the  Joint  lives  of 
the  husband  and  wife,  with  remainder  In  fee  to 
the  wife. 

6.  In  such  case*  If  the  husband  and  wife, 
by  a  deed  void  as  to  her,  for  want  of  a 
proper  certificate  of  hor  examination  and  ac- 
knowledgment, convey  the  land  to  a  party,  and 
put  him  in  possession,  such  purchaser  is  entitled 
to  hold  that  possession  until  the  death  of  the 
husband;  and  the  wife  or  her  heirs,  or  anyone 
claiming  under  them,  have  no  right  of  entry 
until  the  husband^s  death,  and  right  of  action 
does  not  accrue  to  them,  nor  does  the  Statute  of 
Limitations  run  against  them,  until  his  death. 

(February  11, 1889.) 

APPEAL  b^  complainant,  from  a  decree  of 
the  Circuit  Court  of  Summers  County,  dis- 
missing the  bill  in  a  suit  to  have  defendant 
Laid  ley  declared  a  trustee  for  complaiDant  as  to 
certain  lands,  and  to  enjoin  him  from  prosecut- 
ing an  action  of  ejectment  therefor,  and  for 
other  relief.    Ajfirmed, 

The  facts  fully  appear  in  the  opinion. 

Mr,  James  H«  Ferguson*  with  Mewn, 
Sims  A  Enslow*  for  appellant: 

Although  estoppel  is  odious  as  preventing  a 
party  from  stating  the  truth,  yet  it  is  favored 
when  it  promotes  equity. 

Com.  Di^.  title,  Estoppel, 

The  application  of  the  principle  of  estoppel 
does  not  depend  upon  any  supposed  distinction 
8  i^  R.  A. 


between  void  and  voidable  acts  or  sales.  A 
person  having  received  a  benefit  in  one  char* 
acter,  the  value  of  the  property,  shall  notaf  ter^ 
ward  receive  the  same  thing  m  another  char* 
acter. 

Bmn  V.  HHsey,  19  111.  295;  Share  v.  Anderson^ 
7  Serg.  &  R.  48. 

Equitable  estoppel,  or  estoppel  in  pate,  la 
interposed  to  prevent  injustice  and  guard 
against  fraud.  They  stand  on  the  broad 
grounds  of  public  policy  and  good  failh. 

Alexander  v.  WaUer,  8  Gill,  289.  See  Titue 
V.  MoT9e,  40  Maine,  848;  Fryer  v.  RUheU,  84 
Pa.  621. 

Mrs.  Pennvbacker,  having  in  her  suit  against 
her  husband  and  others  sworn  that  she  had 
sold  the  land  to  C.  P.  Huntington  and  exhibited 
her  deed  to  Huntington  as  the  basis  and  ground 
of  her  claim  to  the  proceeds  of  the  sale,  which 
were  by  decree  in  the  suit  vested  in  her,  she  is 
now  barred  from  setting  up  any  claim  against 
the  true  owners  of  the  land,  who  claim  under 
the  identical  deed  that  she  in  her  suit  relied  on 
for  relief  and  on  which  the  relief  was  granted, 

Cooley  V.  Steele,  2  Head,  605;  Bradstreet  v 
Clarke,  12  Wend.  602. 

Married  women  may  be  estopped. 

Bigelow,  Estoppel,  p.  515,  note  7;  Shivere  v 
Simmons,  54  Miss.  520. 

Mrs.  Pennybacker  being  estopped, her  srante^ 
can  take  no  greater  rights  than  she  could  con- 
fer. 

Bigelow,  Estoppel,  tii\e,  Printy,  p.  S79  et  seq* 

The  equity  of  the  land  com  pan  v  is  superior 
to  the  bare  legal  title  of  the  defendant  Laidley, 
and  he  should  be  treated  as  holding  the  legal 
title  as  trustee  for  the  plaintiff  company,  per- 
petually enjoined  from  asserting  it,  and,  if  the 
court  so  sees  fit,  decreed  to  convey  to  the  said 
plaintiff. 

See  Warner  v.  Sickles,  Wright  (Ohio)  82; 
Shivers  v.  Simmons,  54  Miss.  520. 

In  case  the  court  should  be  of  the  opinion 
that  the  title  of  Laidley  is  valid  and  Just, 
ri^ht  and  equitable,  beiore  he  can  be  per- 
mitted to  take  the  property  he  should  l)e  re- 
quired to  repay  to  the  plaintiff  the  purchase 
money  that  Mrs.  Pennybacker  was  paid,  less 
such  deductions  as  maj  appear  proper,  on  ac- 
count of  the  rents  received. 

Moore  v.  Liffon,  22  W.  Va.  292;  Pilcher  v. 
Smith,  2  Head,  206:  Penn  v.  Heisey,  li>  111.  '^95. 

Mr,  John  B.  Lflkidley*appellee  in  pro.  per,: 

Chaney  v.  Tipton,  8  Gill,  827, 832,  held  that 
a  deed  of  the  wife's  land,  valid  as  to  the  hus- 
band, void  as  to  the  wife,  could  be  rescinded 
after  the  husband's  death  by  the  widow  with- 
out returning  the  money. 

Section  6,  chapter  78,  of  the  Code  provides 
that  if  not  executed  according  to  its  reauirc- 
ments,  the  deed  of  a  married  woman  shall  not 
operate  to  pass  any  ric;ht.  title  or  interest  what- 
ever which  she  may  nave  had  at  the  date  of 
the  deed. 

At  common  law  the  deed  of  a  married  woman 
was  void. 

If  the  plaintiff's  pretended  equitable  interest 
was  acquired  neither  by  the  rules  of  convey- 
ance of  such  titles  at  common  law,  nor  by  the 
provisions  of  the  statute,  it  has  no  such  equity. 

See  Johns  v.  Peardon,  11  Md.  465;  Oillespie 
V.  Bailey,  12  W.  Va.  70;  Rumfelt  v.  Clemens, 
46  Pa.  456;  Glidden  v.  Simpler,  52  Pa.  400: 
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6Hm'$  App.  106  Pa.  885;  LaweU  v.  DanieU,  8 
Gny  166;  Jituktrd  ▼.  TFoA^onf,  16  Oratt.  820; 
BeeUnaar  y.  F^rftm,  27  Oratt  857;  ^otolar  v. 
Shearer,  7  Maaa.  14;  Kent  y.  iiand  (N.  H.)  2 
New  Eng.  Rep.  858;  Martin  y.  2>t0tf%,  6 
Wend.  18. 

To  charge  the  purchase  money  on  the  land 
would  be  to  hold  the  yoid  deed  good  in  equity; 
and  a  court  of  equity  cannot  giye  effect  to  In- 
Btruments  which  onaer  the  statute  law  are  in- 
oDer&tive. 

Mastm  y.  Mtuon,  1  New  *Bng.  Rep.  106, 140 
Mass.  68;  Merriam  y.  Biteton,  G:  dk  F,  R  Co, 
117  Mass.  244;  Chandler  y.  aimmane,  07  Mass. 
508;  Gibson  y.  Sopfter,  6  Gray,  270;  Concord 
Bankr.  BeUie,  10  Gush.  276;  Fowler  y.  Shearer, 
7  Mass.  14;  WiUiams  y.  Cudd,  26  8.  0.  213. 

A  married  woman's  deed,  unless  executed  in 
conformity  to  the  statute,  is  absolutely  yoid. 
Her  yendee  has  no  lien  on  the  land  for  the  pur- 
chase monej^  paid  and  by  her  consumed,  nor 
any  right  of  action  against  the  woman  person- 
ally; nor  can  he  recoyer  for  his  betterment;  nor 
can  Innocent  purchasers  under  his  mortgage  be 
allowed  therefor,  except  as  against  her  daim 
for  damages  for  use  and  detention  only. 

Scott  y.  BaUle,  85  N.  0.  184,  80  Am.  Rep. 
604;  Twolee  y.  FUher,  77  N.  C.  488;  Thomas  v. 
Thamae,  16  B.  Mon,  420;  Wood  y.  Terry,  80 
Ark.  885;  WhiteleyY.  Stewart,  68  Mo.  860;  Todd 
y.  Pittsburg,  Ft.  W,  d  C.  B,  Co,  10  Ohio  St.  514, 
526;  Oglei^  Coal  Co,  y.  Paseo,  70  111.  164;  Mar- 
ihaU  y.  liutton,  8  T.  R  545. 

Even  her  fraud  does  not  estop  her,  or  render 
her  liable  to  refund  the  purchase  money;  so  of 
the  yoid  deed  of  a  lunatic;  consequently,  not^ 
withstandiog  such  defective  instrument,  she 
niay,  by  proper  deed,  convey  a  good  title  to  a 
third  party,  dear  of  any  hen  For  refunding 
purchase  money. 

Bogers  Y.Walker,  6  Pa.  871,  874;  Keen  y. 
Hartman,  48  Pa.  407. 

Brannont  J,,  ddiyered  the  opinion  of  the 
coiu't: 

By  deed  dated  18th  August,  1865,  Rebecca 
J.  Everett  conveyed  to  Sarah  H.  G.  Penny- 
backer,  then  a  married  woman,  240  acres  of 
land,  now  within  the  City  of  Huntington.  By 
a  deed  dated  25th  February,  1870,  Sarah  H.  G. 
Pennybacker  and  her  husband,  John  M., 
united  in  a  deed  purporting  to  convey  said  land 
10  C.  P.  Huntinrton;  and  by  deed  dated  16th 
October,  1871,  Huntington  conveyed  it  to  the 
Central  Land  Company.  Huntington  took 
possession,  and  after  him  the  Central  Land 
Company;  and  it  laid  off  a  lar^  part  into  lots, 
streets  and  alleys,  sold  many  lots,  and  build- 
ing have  been  erected  thereon. 

Mrs.  Pennybacker's  husband  died  5th  May, 
1881,  and  she  by  deed  dated  26th  January,  1882, 
conveyed  said  land  to  John  B.  Laidley,  who 
had  full  notice  of  said  deed  to  Huntington 
when  he  took  his  conveyance. 

In  March,  1882,  Laidley  brought  nn  action 
of  ejec  ment  against  the  Central  Land  Company 
and  others,  to  recover  this  land,  and  on  its  trial 
there  were  a  verdict  and  judgment  for  defend- 
ants. Upon  a  writ  of  error  to  said  Judgment  it 
was  reversed,  and  the  action  of  ejectment  was 
remanded  for  retrial  to  the  Circuit  Court  of 
Cabell  County,  where  it  is  now  pending. 

On  the  decision  by  this  court  of  the  writ  of  \ 
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error,  as  will  be  seen  from  the  case  of  LaidXem 
y.  Oentrai  Land  Co.  80  W.  Ya.  605,  the  aaid 
deed  from  Mrs.  Pennybacker  and  her  husband 
to  Huntington  waa  held  void,  because  of  de- 
fect of  the  certificate  of  the  pnvy  examination 
and  acknowledgment  of  Mr&  Pennybacker. 
Pending  said  wnt  of  error  the  Centnl  Land 
Company  brought  a  chancery  rait  againtt 
Laidley  and  others,  alleging  the  facts  above 
stated;  and,  further,  that  Laidley  procured  his 
deed  from  Mrs.  Pennybacker  by  misrcpresent- 
iuff  to  her  that  she  waa  conveying  a  dower 
only,  and  had  paid  only  $500  for  it— whereas, 
Huntington  had  paid  |11,000,  and  the  land 
was  worth  at  the  diate  of  Laidley'a  deed  $80,- 
000;  and  that  it  had  sold  divers  lots  to  the  Chea- 
peake  &  Ohio  Railroad  Company  and  others, 
who  had  built  railroad  tracks  ana  houses  there- 
on, and  relying  on  adverse  possession  from  the 
date  of  the  deed  to  Huntington;  and  that  Laid- 
ley when  he  took  his  deed  had  full  knowledge 
of  the  deed  from  Pennybacker  to  Huntington, 
and  from  Huntington  to  the  land  company^ 
and  of  the  sales  of  said  lots. 

It  further  alleged  that,  in  1872,  Mrs.  Penny- 
backer  brought  a  chancery  suit  against  her 
husband  and  others,  in  which  we  stated 
that  she  had,  on  payment  to  her  of  $11,000  con- 
sideration, conveyeid  the  land  to  Huntincrton» 
that  it  was  her  sepai  ate  estate,  and  that  her  hus- 
band had  agreed  to  invest  it  in  other  land  for 
her,  but  had  wrongfully  invested  it  in  his  own 
name,  in  two  farms,  and  seeking  to  have  those 
farms  declared  her  separate  estate  and  conveyed 
to  her;  and  that  a  decree  had  been  rendered  in 
said  suit  declaring  her  entitled  to  one  of  those 
farms — the  Noel  farm — bv  reason  of  the  inyest- 
ment  therein  of  money  arising  from  said  sale  of 
her  land  to  Huntington;  and  alleging  that  ahe 
and  her  husband  had  made  a  deed  to  one  Par- 
sons, duly  acknowledged,  conveying  one  acre 
which,  in  the  deed  to  Huntington,  sue  had  re- 
served, and  that  in  said  Parsons  deed  she  recog- 
nized the  Huntington  deed  in  describing  the  one 
acre  by  the  language,  "and  more  particularly 
described  in  a  deed  of  the  party  of  the  first  part 
to  C.  P.  Himtington." 

The  bill  contended  that  by  reason  of  said 
deeds,  and  the  plaintiff's  claim  and  possession 
of  said  land,  and  the  claim  of  Mrs.  Pennybacker 
through  said  chancery  suit  and  decree  therein, 
recognizing  said  sale  to  Huntington,  and  ob- 
taining the  benefit  of  its  proceeds,  and  her 
recognition  of  the  conveyance  to  Huntington  in 
her  deed  td  Parsons,  and  the  knowledge  on  the 
part  of  Laidley  of  all  the  rights  of  all  these 
parties  when  he  took  his  deed,  the  said  land 
company  had  good  title,  which  was  beclouded 
and  disquieted  by  Laidley's  claim  and  action  of 
ejectment.  It  appeared  that  Mrs.  Pennybacker 
had  later  suffered  losses,  and  was  insolvent, 
and  her  husband's  estate  likewise,  and  not  good 
for  the  warranty  in  said  deed. 

The  bill  claimed  that  Laidley  held  under  his 
conveyance  from  Mrs.  Pennybacker  as  trustee 
for  the  land  company  and  others  owninff  par- 
cels of  land  under  it;  and  it  prayed  that  ne  be 
required  to  convey  said  land  to  them,  and  be 
enjoined  from  prosecuting  said  action  of  eject- 
ment, and  other  actions  which  Laidley  had 
instituted  against  vendees  of  said  company;  or, 
if  such  relief  could  not  be  had,  that  Laidley 
be  required  to  refund  the  $11,0CK)  which  Hunt- 
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IsgtOB  bad  paid  Mn.  Teanvhacket  for  the 
land,  and  Uie  land  charged  with  it 

Ldldley  flled  as  answer  maintaining  that,  by 
the  deed  from  Pennvbacker  and  wife,  John  M. 
Ffeamybacker  pMed  only  a  life  estate  to  Hunt- 
ington, aa  the  deed  from  Eyerett  to  Mra.  Penny- 
backer  inyested  him  with  a  life  estate,  and  her 
with  a  remainder  in  fee;  and  that  Mrs.  Penny- 
backer  by  the  deed  to  Huntington  did  notoon- 
yey  her  estate  to  him,  and  denied  that  she  re- 
cefyed  tibe  $11,000  consideration  from  Hunting- 
ton, bat  that  her  husband  reoeiyed  and  squan- 
dered it  He  denies  that  he  represented  to  her 
that  she  had  only  a  dower,  bat  told  her  her 
deed  to  Huntington  was  yoid,  and  she  could 
reooyer  a  fee  simple.  He  denies  all  right  of 
the  plaintiif,  and  contends  that  he  is  not  to 
be  deemed  a  trustee  holding  the  title  for  the 
company,  and  in  all  respects  relied  on  his  tiUe, 
and  resisted  at  length  tne  entire  claim  of  the 
plaintiif. 

The  plaintiif  filed  an  amended  and  supple- 
mental Dili  setting  ap  the  sales  of  other  parcels 
of  land  to  other  parnes,  and  stating  that  since 
the  filing  of  the  oridnal  bill  said  writ  of  error 
had  been  determine,  reyersing  said  Judgment 
in  ejectment,  and  granting  a  new  trial,  and  al- 
leging oyer  anin  substantially  the  facts  stated 
in  the  original  bill,  claiming  the  plaintiif  had 
superior  equity,  while  Laialey  held  the  legal 
title,  and  praying  the  same  relief  as  prayed  for 
in  the  origiBal  bul. 

Laidley  answered,  contesting  the  plaintiff's 
ease  from  first  to  last,  alleging  that  the  deed  to 
Huntington  had  been  held  yoid  by  the  supreme 
coiut,  asserting  his  title,  and  inristing  that  the 
pJaintifT's  title  was  yoid. 

Mrs.  Pennybacker  filed  demurrers  to  both 
bOls.  assigning  yarious  grounds.  Laidley  also 
filed  demurrers  to  both  bills,  specifying  yauri- 
ous  grounds.  Voluminous  depositions  were 
taken  by  boUi  sides. 

On  the  hearing,  the  bills  were  dismissed,  and 
plaintiff  took  the  appeal  whidi  we  now  decide. 

This  is  a  yery  important  cause,  inyolying  the 
riglut  to  a  larffe  part  of  the  growing  City  of 
Uuntinffton.  The  deed  from  Pennybacker  and 
wife  to  Huntington  has  been  held  by  this  court 
yoid  as  to  the  fee,  because  of  defects  in  the  cer- 
tificate of  the  examination  and  acknowledg- 
ment of  Mrs.  Pennybacker.  We  must,  in  de- 
ciding this  cause,  start  on  our  road  with  that 
fact  settled,  and  follow  the  logical,  legal  se- 
quences, lead  where  they  may.  A  line  of  de- 
cisions by  this  court  holds  that  a  married 
woman's  deed  with  such  defectiye  certificate  is 
not  merely  yoidable,  but  utterly  yoid  ab  initio. 
No  power  can  now  change  thu  rule  but  that 
of  the  Legislature. 

This  paper,  though  it  has  the  form  and  sem- 
blance of  a  deed,  is  no  deed  in  law  as  to  Mis. 
Pennybacker,  and  as  to  her  passed  no  title 
whateyei^not  a  shadow  of  title — either  legal 
or  equitable,  to  Huntington;  and  in  Uie  lan- 
guage of  the  Maryland  Court  in  Johm  y.  Bear- 
don,  11  Md.  465,  IS  to  be  dealt  with  as  though 
Mrs.  Pennybacker  were  no  party  to  it  There- 
foro  title  remained  in  her,  notwithstaodinff  said 
deed,  and  she  could  and  did  pass  it  to  Laidley 
by  her  subsequent  deed  to  him. 

Plaintiff  admits  that  Laidley  has  the  legal 
title,  but  contends  that  it  has  Uic  equitable 
title,  and  that  Laidley.  taking  his  deed  with 
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knowledge  of  its  rights,  is  in  equity  but  a  tros- 
tee  holding  title  for  the  plaintiff's  benefit  And 
should  be  compelled  to  convey  to  it.  But  the 
trouble  that  faces  this  position  is  that  Hunting- 
ton's deed,  being  yoid,  conferred  no  titie  on  him, 
and  his  yendee  has  no  shadow  of  title  which 
the  law  can  see. 

To  affect  a  second  purchaser  with  a  first  pur- 
chaser's right,  that  first  purchaser  must  haye  a 
right  known  to  the  law,  yalid  and  enforceable; 
not  one  yoid,  unknown  to  the  law,  and  outside 
of  its  recognition.  How  can  ho  notice  what 
does  not  eust— a  mere  nonentity  \  Some  right 
may  exist  in  foro  eoMcientia,  bat  the  forum 
legu  knows  it  not  The  statute  is  intenaed  to 
protect  the  woman,  to  enable  her  to  retain  her 
estate,  unless  die  oonyey  it  in  the  mode  by  it 
prescribed;  but  what  sood  would  her  estate  do 
her  if  she  could  not  after  such  yoid  deed,  sell 
it?  Under  this  argument,  she  could  not  sell  it, 
for  whoso  would  buy  it  would  be  affected  with 
a  trust  for  the  first  yendee.  This  would  de- 
feat the  statute.  The  statute  would  thus  in 
one  breath  say  to  her,  "You  shall  not  oonyey 
unless  you  convey  in  a  certain  mode,"  and  in 
the  next,  "As  you  have  conveyed,  though  not 
in  the  mode  prescTibeiLyou  shall  never  here- 
after sell  to  another."  This  would  be  a  gross  in- 
oonsistenpy. 

In  the  case  of  a  married  woman's  void  con- 
veyance {Mattox  v.  HighUhue,  89  Ind.  06)  it 
was  held  that  "a  right  in  equity  cannot  grow 
out  of  an  illegal  and  yoid  transaction." 

Mustard  v.  Wohfford,  15  Gratt  820,  was  a 
case  where  an  infant  sold  land  by  title  bond  to 
Mustard,  and  later,  when  of  age,  sold  the  same 
land  by  titie  bond  to  Wohlford,  with  notice 
of  the  sale  to  Mustard,  and  later  conveyed 
it  to  Mustard  pursuant  to  his  sale  to  him; 
Mustard  having  notice  of  the  sale  to  Wohlford. 
Wohlford  sued  Mustard  and  the  vendor  to 
cancel  Mustard's  deed,  and  get  titie  to  him- 
self, and  succeeded.  The  court  held  that  if  an 
infant  convey  land,  he  may  convey  to  another 
when  of  age,  and  his  deed  will  avoid  the  first 
conveyance;  and  that  the  disaffirmance  of  the 
first  sale  bv  the  second  sale  after  the  infant  has 
become  adult  renders  the  first  sale  void,  and 
extinguishes  any  interest  in  law  or  equity  which 
the  first  purchaser  may  have  acquired  under  it, 
and  entitles  the  vendor  or  second  purchaser  in 
his  name  to  recover  possession  of  the  land  at 
law,  and  hold  it  free  from  any  equi^  of  the 
first  purchaser.  That  case  logically  by  anal- 
ogy rules  this  case. 

An  infant's  conveyance  is  not  void,  but 
voidable;  whereas,  a  married  woman's  deed, 
without  proper  certificate,  is  void  at  the  start 
If  a  man  may  purchase  the  infant's  land  after 
he  becomes  of  age,  with  notice  of  a  prior  sale 
to  another  during  iDfancy,ye8ting  the  first  pur- 
chaser with  title  until  avoided,  and  the  second 
purchaser  takes  a  better  title  than  the  first,  and 
call  on  equity  to  enforce  his  right  by  taking 
from  the  first  purchaser  his  legal  titie,  acquired 
after  the  infant  obtained  his  majority  pursuant 
to  his  sale  in  infancy,  why  cannot  much  moro 
a  second  purchaser  from  a  married  woman 
acquire  a  better  title  than  one  who  took  from 
her  a  deed  not  voidable,  but  void  at  the  instant 
of  its  execution? 

As  Judge  Agnew  said  in  Glidden  v.  I^rupler, 
52  Pa.  402,  in  speaking  of  a  married  woman's 
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void  deed :  "  Equity  cannot  breathe  life  into  a 
le^al  nonentity." 

1  Story's  iiquity  Jurisprudence,  §  177,  says, 
of  married  women's  void  acts:  "  Equity  must 
follow  the  law,  be  the  consideration  ever  so 
meritorious."  Such  void  deed  cannot  be  void 
in  a  court  of  law,  and  valid  in  a  court  of 
equity,  for  the  statute  binds  both. 

"  What  immunity  or  protection  would  she 
have  from  her  incapacity  to  alienate  her  prop- 
erty, if  it  could  be  removed  by  chaneinff  the 
form  of  action  from  law  to  equity?"  asks  Judge 
Agnew  in  Qlidden  v.  Strupler,  cited  above. 

And  so  the  plaintifTs  appeal  to  a  court  of 
equity  from  a  court  of  law  must  be  vain,  for  the 
iron  rule  of  the  statute  in  question  binds  both 
courts  with  its  imperative  power. 

Anotherpoint  is  made  b^  the  able  counsel  of 
the  plaintiff,  based  on  the  idea  of  estoppel — the 
argument  being  that,  as  she  received  the  money 
under  the  sale  to  Huntington,  and  used  it,  anil 
some  of  it  having  been  paid  for  a  farm  in  her 
husband's  name,  which  she  followed  up  by 
suit,  and  secured  and  enjoys  the  farm,  she  can- 
not repudiate  her  conveyance  to  Huntington. 
The  statute  was  meant  for  her  protection. 
Were  she  herself  suing  for  her  land, would  an  v- 
one  question  her  right  to  recover?  To  forbid 
her  would  be  a  virtual  repeal  of  the  statute  by 
the  court  Had  she  sealed  and  delivered  the 
deed  and  received  the  money,  and  there  was  no 
appearance  of  a  certificate  of  acknowled^ent, 
would  she  not  recover  it?  To  forbid  her 
would  deny  her  the  protf  ction  the  common 
law  and  statute  afford  her.  What  is  the  dif* 
ference  between  the  two  cases?  This  estoppel 
Is  based  solely  on  or  arises  solely  from  the  void 
deed,  and  is  to  bar  a  married  woman. 

Herman  on  Estoppel,  §  1009,  says:  "When 
an  agreement  is  void  for  infancy  or  coverture, 
an  estoppel  founded  solely  on  it  must  be  equally 
void.  The  law  throws  its  protection  around 
infants  and  feme»  covert,  and  they  cannot  be 
made  liable  to  contract  by  their  own  representa- 
tions." 

The  Supreme  Court  of  Indiana,  In  Mattox  v. 
HighUhue,  80  Ind.  95,  concerning  a  married 
woman's  void  deed,  says:  "A  partv  can  never 
be  estopped  by  an  act  tbat  is  illegal  and  void." 

In  uitdden  v.  Strupler^  c^ed  alnve,  Judge 
Agnew  says :  ' '  The  next  poi  nt  is  that  of  estop- 
pel. If,  through  the  administration  of  eauity, 
we  can  produce  a  result  which  the  law  denies 
ab  initio  on  grounds  of  public  policy,  then 
estoppel  or  compensation,  its  equitable  equiva- 
lent, does  what  the  law  and  policy  have  for- 
bidden. But  we  have  seen  that  in  such  a  case 
equity  does  not  overturn,  but  follows,  the  law." 

If  Mrs.  Pennybacker  would  not  herself  be 
estopped,  neither  would  Laidley.  In  purchas- 
ing, he  did  no  wrong  in  the  eye  of  the  law.  He 
but  purchatod  from  her  an  estate  which  it  was 
lawful  for  her  to  convev,  and  stands  in  her 
«hoes,  invested  with  all  ner  rights.  Sogers  v. 
Eiagins,48Iil2U. 

Again,  it  is  said  that  in  the  suit  of  Penny- 
backer  against  her  husband  and  others,  wherein 
she  referred  to  the  deed  to  Huntington,  and 
claimed  the  money  as  her  separate  estate,  and 
sought  its  proceeds,  and  by  her  reference  in  her 
deed  to  Parsons  to  the  deed  to  Huntington,  she 
recognizes  that  deed,  and  ratifies  it. 

So  it  was  contended  in  Lrfttoieh  ▼.  Ifeal,  7 
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W.  Ya.  6<(9,  that  letters  of  the  married  woman 
and  otlier  evidence  tending  to  show  that  she 
admitted  the  validity  of  the  deed  should  be  oon- 
sidered. 

Judge  PauU  said :  "  We  think  the  testimony 
wholly  inadmissible  for  the  purpose."  He  cited 
EUioU  V.  Peirso^,  26  U.  S.  1  Pet.  328  [7  L,  ed. 
164L  quoting  from  the  case  the  language: 
"  What  the  law  requires  to  be  done  and  appear 
of  record  can  only  be  done  and  made  to  appear 
by  the  record  itself."  He  quoted  from  Bamett 
V.  Shackleford,  6  J.  J.  Marsh.  682:  "  Parol  cvi- 
deuce  is  not  sufficient.  It  can  only  be  proved 
by  the  record .  If  parol  evidence  diould  be 
admitted  to  establish  it,  then  an  acknowledg- 
ment by  a  fefM  c&vert  before  witnesses  in  pats 
would  be  as  good  as  an  acknowledgment  be- 
fore the  officer  designated  by  law,  and  making 
up  a  record  thereof  in  the  manner  prescribed; 
and  thus  the  guarded  provisions  of  our  statutes 
might  be  substituted  by  a  new  branch  of  eqaiiy 
jurisdiction." 

In  Qlidden  v.  8trupler,  mipra,  it  is  held  that 
"  The  contract  of  a  married  woman  being  void, 
it  cannot  be  ratified  unless  by  deed  in  the  mode 
described  by  the  statute." 

The  claim  of  plaintiff  to  compel  Laidley  hf 
a  charge. on  the  land  to  repay  the  $11,000  pur- 
chase money  paid  by  Huntington  cannot  be 
sustained.  Laidley  was  not  a  party  to  the  deed 
from  the  Pennybackers  to  Huntington,  and  the 
claim  is  purely  a  personal  demand,  and  only 
against  the  husband  of  Mrs.  Pennybacker;  and 
as  Huntington's  deed  was  void,  and  he  thereby 
acquired  no  interest  in  or  concerning  the  land, 
bis  payment  does  not  attach  to  the  land,  or 
follow  it  into  Laidley's  hands.  Muttard  t. 
Wohlford,  15  Oratt.  829. 

Were  the  deed  even  valid,  the  covenant  of 
warranty  would  not  avail  against  Mrs.  Penny- 
backer,  as  by  section  6,  chap.  78,  Code  1887, 
such  covenant  binds  the  woman  no  further 
than  to  pass  her  land.  It  couldnot  charge  the 
land,  for  that  would  measurably  defeat  the 
object  of  the  law,  declaring  her  deed  not  con« 
forming  to  the  statute  void,  and  yet  incumber- 
ing it  with  the  purchase  money.  She  could 
not  by  deed  of  trust  diar^  it  without  privy 
examination;  yet  under  this  theory  she  can  in- 
directly incumber  it  to  its  full  value,  by  charg- 
ing it  with  the  purchase  money  received  under  a. 
vend  sale.  Out  of  an  act  utterly  void  equity  is 
to  give  birth  to  a  lien  that  will  sweep  away  her 
land,  and  thus  indirectly  do  Just  what  the  Act 
meant  should  not  be  done. 

In  Scott  V.  BaUU,  85  N.  C.  185,  it  was  held 
that  the  married  womab's  conveyance  was  a 
nullity,  and  the  vendee  had  no  lien  on  the  land 
for  purchase  money,  and  no  right  of  action 
against  the  woman  personally.  The  court, 
alter  showing  why  the  deed  was  void  bv  rea- 
son of  the  acknowledgment  not  conformmg  Uy 
the  act,  added: 

"It  would  seem  that  the  same  reasoning- 
must  be  a  full  answer  to  the  defendant's  de- 
mand for  the  restoration  of  the  purchase  money. 
.  .  .  In  no  case  wiU  the  law  imply  a  promise- 
on  her  part;  and  anyone  who  deals  witli  her  ia 
held  to  do  so  with  a  knowledge  of  her  disa- 
biUty." 

As  to  the  claim  of  adversary  possession  under 
the  Statute  of  Limitations,  this  court  held  that 
the  deed  from  Pennybacker  and  wife  to  Hiuk 
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ting  ton,  b&viDg  been  made  prior  to  the  enact- 
ment  of  the  Code  of  1868,  containing  section  8 
of  chapter  66,  did  not  confer  on  Mrs.  Penny- 
backer  a  separate  estate,  but  conferred  on  her 
husband  a  freehold  estate,  which  would  con- 
tinue during  the  loint  lives  of  husband  and 
irife,  with  remainaer  to  her. 

Huntington,  by  the  deed  to  him.  became 
vested  witn  the  freehold  life  estate  of  the  hus- 
band of  Mrs.  Pcnnybacker;  and  he  and  his 
vendees  had  aright  to  possession  as  long  as  her 
husband  lived,  and  she  or  Laidley  had  no  right 
to  that  possession  until  his  death;  and  thereir)re 
she  or  Laidlcy  could  not  demand  or  sue  for  the 
land  until  his  death,  which  occurred  May  6, 
1881.  Thus  her  right  of  action  did  not  accrue 
until  then,  and  the  ejectment  was  brought  28th 
March,  1882.  The  action  is  not  barred.  Boi- 
ling V.  Tea,  76  Va.  487;  Wood,  Lim.  527,  628; 
1  Rob.  Pr.  608-610;  TVler.  Ejectment,  928, 946; 
8  Washb.  Real  Prop.  182. 188;  Ballv,  Johruon, 
8  Gratt  285;  Merrit  v.  Smith,  6  Leigh,  498. 

The  case  of  8hiwr»  ▼.  Simmons,  54  Miss. 
620,  is  greatly  relied  on  by  the  appellant  The 
syllabus  is:  "A  married  woman  who,  on  ex- 
changing lands,  received  a  perfect  deed,  but 
gave  one,  the  certificate  of  acknowledgment  to 
which  was  fatally  defective,  is  estopp^,  when 
nine  years  thereafter  the  defect  is  discovered,  to 
assert  her  title,  if  she  has  sold  the  lands  re- 
ceived, and  with  the  proceeds  purchased 
others."  This  was  a  case  of  exchange,  it  may 
be  noted.  The  Judge  delivering  the  opinion 
rays:  "We  do  not  say  that  a  mere  reception 
of^the  purchase  money  would  estop  her  where 
she  has  attempted  to  convey  by  an  invalid  deed, 
though  it  seems  difficult  to  see  how  the  pur- 
chaser's title  is  void  in  the  one  case,  and  not  in 
the  other.  It  is  true,  on  the  other  hand,  that  a 
man  who  has  made  a  conveyance  wholly  inop- 


erative under  the  Statute  of  Frauds  wHl  not 
always  be  estopped  by  a  reception  of  the  pur- 
chase money,  and  that  the  remedy  of  the  ven- 
dee ordinarily  is  by  an  action  for  its  recoveiy. 
But  that  is  not  the  case  before  us.  Mrs.  Shiveri 
bargained  for  an  exchange  of  lands  with  the 
appellee."  So,  according  to  that  court,  that 
case  is  not  exactly  in  point  here. 

The  case  of  Warner  v.  Sieklet,  Wright  (Ohio) 
81,  is  also  urged  by  the  appellant. wherein  there 
was  a  sale  of  land  by  a  married  woman,  who 
afterwards  conveyed  it  to  a  third  person,  with 
notice  of  the  first  sale,  and  the  second  purchaser 
was  held  to  hold  for  the  first  purchaser,  and  was 
decreed  to  convey  to  him.  The  court  thought 
the  title  bond  of  uxefeme  void,  and  that  it  could 
not  be  enforced  against  her  or  her  heirs,  yet  said 
she  had  no  interest  to  protect,  but  had  conveyed 
to  a  third  person,  and  for  that  reason  held  that 
third  person  a  trustee.  How  the  instrument 
could  oe  utterly  void  aa  to  the  feme  and  her 
heirs,  and  not  enforceable  against  them,  and  yet 
valid  against  one  who  purchased  from  her  by 

F roper  deed,  and  became  vested  with  her  estate » 
cannot  see.  The  conclusion  seems  illogical. 
We  do  not  think  these  cases  propound  the  law 
correctly,  and  we  cannot  follow  them. 

As  to  the  charge  that  Laidley  gbtained  hi;i 
deed  by  misrepresentation  and  fraud,  and  for 
inadequate  price,  we  express  no  opinion  as  to 
that  matter,  for  the  Central  Land  Company, 
havinff  no  interest  in  Uie  estate  by  reason  of  the 
void  deed,  cannot  avail  itself  of  such  misrepre- 
sentation, fraud  and  inadequacy,  if  that  alleiga- 
tion  were  ever  so  well  sustained. 

The  decree  qf  the  Circuit  Court  of  Summer$ 
County  is  afflrmsd,  with  eoete  to  appeUees, 

Snjrder,  P,,  and  Green  and  En^lisht  JJ,t 
concur. 
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Mathew  YILISEI,  Bespt,, 
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*!.  A  elty  eontractitigHMr  and  authorising 

fHead  notes  h;*  DiOKUiaoH,  J. 


tbe  quarrying  and  disposal  of  etono 

from  a  ledffc  In  a  street,  and  below  the  grade 
thereof,  for  uuautborized  purposes,  beoomes  lia- 
ble to  the  owner  of  the  soil  for  the  value  of  the 
stone  asit  lay  in  the  ledge. 

f^  When  it  beoomee-  roaeonaMy  noeee- 
■aryt  for  purposes  connected  with  the  use  or 
Improvement  of  a  street,  or  for  the  enjoyment  of 
the  public  easement  therein,  to  have  earth  or  rock 


Nora.— DecMflotiorw  to  puMie  we;  ttreeU  and  M(jft-  * 

loays. 
Dedications  must  be  oonsidered  in  reference  to 
the  use  for  which  they  are  made.  Where  a  high- 
way Is  located  over  lands  outside  of  an  Incorpor- 
ated town,  the  public  acquires  only  an  easement  of 
passage  with  the  rights  incident  thereto,  while  the 
owner  of  the  land  over  which  the  road  is  laid  re- 
tains the  fee,  and  the  ownership  of  everything  con- 
nected with  the  soil,  for  all  purposes  not  inoom- 
patiblo  with  the  public  right  of  way.  Palatine  v. 
Krueger,  9  West  Bep.  760,  121  UL  72;  Jackson  v. 
Hathaway,  15  Johns.  46S^ 

Eaument  acquired  hy  the  puMfe. 
The  land  being  taken  for  a  highway  and  for  no 
other  public  use,  the  easement  acquired  by  the  pub- 
lic Is  limited  to  the  right  to  truvel  over  the  same. 
Makepeace  v.  Worden,  1  N.  H.  16;  Winchester  v. 
Oapron,  2  New  Bng.  Rep.  648, 68  N.  H.  605. 
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^Tbe  public  only  acquires  a  right  of  way  over  it 
with  the  Incident  right  of  repairing  it  in  a  reason- 
able manner.  Old  Town  v.  Dooley,  81  HL  266;  Jack- 
son V.  Hathaway,  15  Johns.  462;  Robert  v.  Sadler,  6 
Gent.  Bep.  208, 104  N.  Y.  2». 

No  now  Bervitude  can  he  Imposed  vfUhout  further 

eondemnatUm, 

Where  the  fee  remains  In  the  original  proprietor 
It  is  immaterial  how  the  public  acquired  an  ease- 
ment over  the  lands— whether  by  condemnation  or 
dedication.  It  is  only  for  the  use  of  ordinary  trav- 
eL  Indianapolis,  B.  ft  W.  R.  Oo.  v.  Hartley.  67  Hi. 
480;  Board  of  Trade  Teleg.  Oo.  v.  Bamett,  107  lU.  515; 
Nicholson  v.  N.  Y.  ft  N.  H.  R.  Co.  22  Oonn«  88. 

No  new  servitude  not  In  the  nature  of  public  trav- 
el can  be  imposed  upon  the  land  against  the  con- 
sent of  the  land  owner  without  a  further  condemna- 
tion of  his  land  under  the  right  of  eminent  domain, 
and  the  award  of  adequate  oompencatlon  therefor. 


See  also  4  L.  R.  A.  735. 
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«xoftTited  and  ranored  thereCrom,  and  when  ft 
Is  impraotloable  to  oommit  to  the  owner  of  the 
•oa  the  wofk  of  ezoaTatton  and  lemoTml,  the 
inibUo  antborltlei  may  do  thle,  unembarraned  by 
olaims  of  inrlTate  ownership,  and  may  dtopoee  of 
the  materials  which  they  are  required  to  remove* 
wtthout  aoeoantablllty  to  the  owner  of  the  soiL 
This  is  properly  Incident  to  the  public  easement. 

«L  Adtytfbir  the  Boleiwirpoge  of ■acwiiing 
tbe  eoBsCrnetloii  of  a  sewer  In  a  street^  en- 
tered into  a  contract  with  a  person  to  the  effect 
that  he  should  take  out  the  stone  the  whole  width 
of  the  street,  and  soTeral  feet  in  depth  below  the 
crade,  oonstruot  the  sewer,  and  refill  the  street 
to  the  original  grade.  As  compensation  for  the 
eoDstruotlon  of  the  sewer,  the  contractor  was  to 
haye  the  stone  so  removed,  flisld,  that  as  to  so 
much  of  the  stone  as  it  was  reasonably  necessary 
to  remove  for  the  construction  of  the  sewer,  the 
owner  of  the  soil  had  no  cause  of  action. 

C  The  eit|r  had  no  rl§^ht  to  thus  appro- 
priate to  the  payment  of  the  contractor  the 
stone  wliioh  it  was  not  necessary  to  remove  for 
the  construction  of  the  sewer. 

CMarch»,lB80.) 

APPEAL  by  defendant,  from  an  order  of  the 
District  Court  of  Hennepin  County,  refus- 
ing to  grant  a  new  trial  in  an  action  to  recover 
the  value  of  a  quantity  of  stone  alleged  to  have 
been  appropriated  to  the  use  of  one  Patterson 
under  authority  from  defendant,  in  which  judg- 
ment had   been  rendered  for  plaintiil.    Be- 

The  case  sufficiently  appears  in  the  opinion. 

Mestn.  Seanawe  Smith  and  R.  D,  Roe- 
eell*  for  appeUant: 

The  pretended  contract  set  forth  in  the  com- 
plaint did  not  give  Patterson  any  authority  to 
take  and  carry  away  any  more  stone  than  was 
necessary  to  he  removed  to  proi>erly  grade  the 
avenue  and  to  construct  the  drain.  It  was  un- 
authorized by  the  city  council    It  had  no  legal 


authority  under  the  charter  to  make  any  mdh 
contract,  and  any  attempt  in  that  direction  was 
inoperative  and  void. 

Oupler  V.  BoeheaUr,  18  Wend.  166-1<». 

The  contract  never  was  countersigned  by  the 
city  comptroller,  as  required  by  the  city  char- 
ter, consequently,  was  absolutely  void. 

Charter  1888,  chap.  8,  §$;  1, 17. 

Aside  from  the  right  to  construct,  travel  up- 
on and  keep  in  repair  a  street  in  a  populous 
city,  which  are  only  incident  to  an  ordinary 
highway,  the  public  have  the  right  to  excavate 
and  remove  material  for  the  purpose  of  making 
drains,  sewers,  laying  water  mains,  gas  pipes, 
etc.  The  charter  has  conferred  upon  the  de- 
fendant the  care,  control  and  supervision  of  the 
streets  and  the  right  to  use  them  for  the  several 
purposes  named. 

City  Charter  of  1888,  chap.  8,  g  1;  Ifew  Ha- 
ten  V.  Sargent,  88  Conn.  50,  55,66;  Hotey  ▼. 
Matfo,  48  Maine,  82^-884;  QrUwM  v.  Bap 
City,  85  Mich.  452-455;  2  DUlon,  Mun.  Corp. 
688,689. 

The  ci^  council  has  the  right  to  determine 
when  and  what  public  improvements  are  nee- 
essaiy  to  be  made  for  the  interests  of  the  city, 
and  the  character  of  the  same.  The  exercise 
of  that  right  is  discretionary,  involving  a  de- 
termination as  to  their  necessity  and  requisite 
capacity. 

Laruing  ▼.  Toolan,  87  Mich.  152;  UrquhaH 
▼.  Ogdtnimrg,  91  N.  Y.  67-71;  Einii  v.  Loeic^ 
part,  50  N.  Y.  286-288;  Bennieion  v.  dark, 
125  Mass.  216-225. 

The  law  will  not  permit  plaintiff  to  relieve 
himself  from  taxation  for  the  improvement, 
and  recover  for  the  material  taken  out  in  mak- 
ing it. 

Mavey  v.  Mayo,  48  Maine,  821M84;  QrinoM 
y.  Bay  City  26  Mich.  452-455. 

Meetre.  CorrigmM  St  Bradish  for  re- 
spondent 


Winchester  v.  Ospron,  2  New  Bng.  Bep.  648, 68  N. 
H.  OOS;  At^-Gen.  v.  Metropolitan  R.  Go.  126  Mass. 
016;  Pierce  v.  Drew,  186  Mass.  71 

If  the  municipality  desires  any  greater  rights 
than  the  original  dedication  or  condemnatioa  gives 
it,  they  must  be  acquired  by  compensation  to  the 
owner  in  conformity  with  the  provisions  of  the 
Constitution  of  Illinois,  The  mere  fact  that  the 
**pubUc  convenience  in  populous  places  requires 
more  than  the  mere  right  to  pass  over  them**  (see 
DiUion,  Mun,  Corp.  9d  ed.  p.  6i8)  does  not  give  such 
right.  It  must  be  acquired,  if  at  all,  in  a  proper 
manner.  Cincinnati  v.  White,  81  U.  8.  6  Pet.  431  (8 
L.ed.46B). 

In  Higgins  V.  Beynolds,  81  N.  Y.  166,  'stone  was 
taken  from  the  limits  of  a  highway  and  its  value 
recovered.  Bobert  v.  Sadler,  6  Cent  Rep.  206, 104 
JSf,  T.  280. 

TaMno  of  eatih^  etc ;  when  juttijled. 

The  taldngof  earth,  etc.,  for  public  use,  from 
private  land  within  the  street  limits,  can  only  be 
Justified  when  the  process  of  construction  or  re- 
pair requires  such  removal  Robert  v.  Sadler,  6 
Cent  Bep.  207,  104  N.  Y.  2S9, 

The  soil  taken  is  that  **whioh  must  necessarily  be 
removed  by  someone  in  grading  the  street*^    Id. 

In  Denniion  v.  Clark,  125  Mass.  216,  the  gravel  re- 
moved was  a  bank  above  the  grade  necessary  to  be 
out  through,  and  such  as  afterward  from  natural 
causes  fell  down  from  the  side  slopes  and  filled  the 
ditches  which  it  became  ceceaiary  again  to  open. 
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Qravel  might  be  removed  to  other  parts  of  the 
road,  if  necessary  to  be  removed  in  order  to  get  the 
highway  to  its  grade.  Niagara  Falls  Suspension 
Bridge  Co.  v.  Dachman,  4  Lans.  IBS, 

Digging  and  carting  away  a  mine  of  gravel  (con- 
ceded to  be  worth  fifty  cents  a  load)  not  needed  for 
the  purposes  of  the  street  at  that  place  or  theameroe- 
ment  of  the  servant  who,  by  the  direction  of  the 
owner,  carts  ofT  some  for  that  owner*s  use,  is  not  au- 
thorized. WiUiams  V.  Kenney,  14  Barb.  ttW;  fum- 
ing V.  Prang,  24  Mich.  614, 

Where  the  contractor  dug  below  the  grade  and 
removed  gravel  for  use  on  other  parts  of  the  road- 
way, filling  up  the  pits  so  made  on  plaindlTB  land 
with  other  material,  such  removal  of  gravel  was 
not  Justified.  Robert  v.  Sadler,  6  Cent  Rep.  207, 101 
N.  Y.  229. 

In  Fisher  v.  Rochester,  6  Lans.  226,  the  work  done 
was  the  construction  of  a  sewer  and  the  contractor 
used  stones  excavated  from  within  the  street  lim- 
its. It  was  held  that  they  belonged  to  the  land 
owner. 

Highte  of  owner  of  fee  in  S0ro<efit  ettate. 

Where  a  highway  is  made  over  another  man*8 
land,  the  soil  still  remains  in  the  owner  subject  to 
the  easement  If  there  are  trees  on  it  they  are  hJa. 
Goodtltle  V.  Alker,  1  Burr.  188. 

If  It  be  necessary  to  cut  them  and  remove  them  in 
order  to  make  the  highway,  still  the  property  in 
the  trees  so  cut  down  is  unchanged.  lyman  ▼• 
Arnold,  6  Mason,  188;  Washb.  Easem.  254. 

The  soil  and  freehold  belong  to  the  landowner 


laso: 
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DieklnsoBt  7.,  delivered  the  opinion  of  the 
court: 

This  action  is  for  the  reooyery  of  the  value 
of  a  large  quantity  of  stone  quarried  by  one 
Patterson,  nom  Thirteenth  Avenue,  between 
Third  and  Fifth  Streets,  in  the  City  of  Minne- 
apolis and  appropriated  by  Patterson  to  his 
own  use.  The  fee  of  the  land  where  the  stone 
in  question  was  quarried  was,  with  the  fee  of 
the  adjacent  lots,  in  the  plaintiff  and  in  certain 
other  persons  who  have  assigned  to  him  their 
causes  of  action  for  the  acts  complained  of. 

The  acts  of  Patterson  here  in  question  were 
done  pursuant  to  a  contract  between  him  and 
the  dty,  the  body  of  which  is  set  forth  in  the 
complaint  and  the  making  of  which  is  admit- 
ted. The  time  for  the  performance  of  this 
contract  by  Patterson  appears  by  the  complaint 
to  have  lieen  subsequently  extended,  l^  the 
mutual  consent  and  agreement  of  the  contract- 
ing parties,  to  November,  1887.  This  is  also, 
as  we  construe  the  answer,  admitted.  The  acts 
complained  of  were  done  prior  to  that  date. 

The  written  contract  of  the  dty  with  Patter- 
son in  terms  permitted  the  latter  to  excavate, 
have  and  carry  away  all  the  rock  in  Thirteenth 
Avenue,  between  the  other  streets  above  named ; 
In  consideration  of  which  permit  Patterson 
agreed  to  excavate  and  carry  away  all  the  rock, 
as  before  designated,  and,  after  the  rock  had 
been  excavated  and  as  Uie  work  should  pro- 
gress, to  construct  with  such  rock  a  covered 
stone  drain  through  the  avenue,  within  the  same 
limits,  and  also  to  refill  the  avenue  to  the  orig- 
inal grade  of  the  same. 

The  agreement  further  stated  that  the  same 
was  made  on  the  part  of  the  city  for  the  pur- 
pose of  grading  this  avenue  and  of  causing  the 
removal,  at  the  least  expense  to  the  city,  of  the 
material  necessary  to  be  removed  in  such  grad- 
ing; and  that  Patterson  should  have  no  com- 
pensation except  the  right  to  use  and  dispose 
of,  as  he  might  see  fit,  any  surplus  rock  so  ex- 
cavated and  not  needed  for  the  drain. 

It  appeared  upon  the  trial  of  the  cause  that 
the  grade  of  this  avenue  had  never  been  estab- 
lished by  the  city  council,  there  having  been 


established  onlj  what  is  termed  a  preliminary 
grade  by  the  city  engineer,  for  the  purpose  of 
carrjring  on  public  improvements;  that  the 
rock  which  is  the  subject  of  this  action  had 
been  taken  from  below  this  temporary  erade; 
that  the  ledfe  thus  excavated  and  removed  was, 
in  depth,  from  the  surface  of  the  soil,  some 
nine  or  ten  feet;  that  (as  appears  from  the  tes- 
timony of  Patterson  that  he  fulfilled  the  con- 
tract) all  the  rock  in  the  street,  to  that  depth 
and  to  the  whole  width  of  the  street,  was  taken 
out;  and  so  much  of  it  as  was  not  required  for 
the  sewer  was  used  by  Patterson  for  his  own 
purposes;  and  that  the  excavation  was  tben  re- 
filled to  within  about  two  feet  of  the  original 
surface  of  the  ground,  as  directed  by  the  city 
engineer. 

We  think  that  it  appears  conclusively  from 
the  case  that  the  removal  of  this  stone  wns  not 
for  the  purpose  of  grading  this  street;  for  the 
contract  provided  for  refilling  by  the  con- 
tractors after  all  the  stone  should  he  removed, 
as  was  in  fact  done,  although  the  excavation 
was  not  refilled  quite  to  the  original  level. 

In  view  of  what  was,  by  the  terms  of  the 
contract,  to  be  done,  the  statement  embodied  in 
it  as  to  the  reasons  or  purposes  in  view  cannot 
be  here  accepted  as  showing  that  the  grading 
of  this  street  was  one  of  the  purposes  for  which 
the  stone  was  to  be  removed.  We  consider  also 
that  the  conclusion  is  to  be  drawn  from  the  case 
that  the  rock  was  excavated  the  whole  width 
of  the  street,  not  because  that  was  necessary  in 
order  to  construct  the  sewer  at  the  proper  level, 
but  because  the  city  could  thus  secure  the  con- 
struction of  the  sewer  without  expense, — the 
contractor  being  compensated  for  doing  the 
work  by  the  large  quantity  of  stone  thus  se- 
cured for  his  own  use. 

The  right  of  the  city  to  dispose  of  the  stone 
in  themanneraboveindicated.andthe  measure 
of  the  plaintifif's  damaj^es,  are  the  principal 
questions  involved  in  this  case.  We  have  not 
hitherto  been  required  to  determine  such  ques- 
tions under  the  circumstances  here  presented. 

In  considering  the  principles  to  be  applied  in 
the  determination  of  the  case,  a  distinction  is  to 


subject  only  to  the  publio  easement  for  travel,  and 
he  may  use  the  land  In  any  manner  not  Inconsistent 
with  the  public  convenience.  Winchester  y.  Oapron, 
2  New  Knff.  Kep.  548, 68  N.  H.  0(X>;  Old  Town  v.  Doo- 
ley,  81  111.  2G6;  Dillon,  Mun.  Oorp.  1 644;  Williams  v. 
Konney,  U  Barb.  631. 

The  owner  of  the  fee  took  away  sand  from  within 
the  limits  of  the  highway  but  without  injury  to  the 
public  right  of  trav^  and  his  action  was  sustained. 
Robert  v.  Sadler,  6  Gent.  Bep.  208, 104  K.  Y.  228. 

Lands  are  owned  in  the  same  manner  as  If  the  pub- 
lic had  not  the  easement  of  a  way  over  the  same. 
Vestry  of  St.  Mary  v.  Jacobs,  L.  B.  7  Q.  &  47, 53;  Dov- 
aston  V.  Payne,  2  H.  Bl.  631;  Reg.  y.  Pratt,  4  EI.  & 
Bl.  868;  Read  y.  Leeds,  19  Oonn.  188;  Perley  v.  Chan- 
dler, 6  Mass.  464:  Washb.  Easem.  %8. 

The  owner  may  remove  the  soil,  if  it  be  done 
without  injury  to  the  highway.  Williams  v.  Ken- 
oey,  14  Barb.  629;  Angell,  Highways,  8  308;  Parley 
v.  Chandler,  6  Mass.  456. 

The  owner  of  the  fee  retains  his  exclusiye  right 
in  all  mines,  quarries,  springs  of  water,  timber  and 
earth  for  all  purposes  not  Incompatible  with  the 
right  of  way.  The  question  in  every  case  turns 
upon  what  is  ^incident"  to  the  construction  or 
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maintenance  of  the  right  of  way.  Robert  v,  Sad- 
ler, 6  Gent.  Rep.  208, 104K.  Y.  220. 

The  former  proprietor  of  the  soil  6 till  retains  his 
exclusive  right  in  all  the  mines,  quarries,  springb 
of  water,  timber,  and  earth,  for  every  purpose  not 
incompatible  with  the  public  right  of  way;  and  the 
owner  of  the  fee  may  maintain  trespass,  or  eject- 
ment, or  waste,  in  respect  to  the  same.  Jackson 
y.  Hathaway,  16  Johns.  447;  Westbrook  y.  North,  2 
Maine,  179;  Robblns  y.  Borman,  1  Pick.  122;  Ad- 
ams v.  Emerson,  6  Pick.  67;  Harback  y.  Boston,  10 
Gush.  285;  Harris  y.  EUiott,  36  U.  8.  10  Pet.  65  (9  L. 
ed.  838);  Phif  er  y.  Cox,  21  Ohio  St  243;  Hollenbeck  y. 
Rowley,  8  Allen,  478;  Lyman  y.  Arnold,  6  Mason, 
196;  Washb.  Easem.  262;  OoodtiUe  v.  Alker,  1  Burr. 
188. 

Owners  of  the  fee  may  maintain  trespass  against 

anyone  who  builds  on  the  highway,  or  who  digs  up 

and  removes  the  soiL    Tucker  v.  Eldred,  6  R.  I. 

404. 

Effect  of  statutory  dediealion. 

Where  there  has  been  a  statutory  dedication  of 
streets,  the  abutting  owners  or  grantees  of  the  ded- 
icator have  no  right  to  the  soil  or  minerals  in  and 
under  the  streets,  or  to  mine  coal  and  dig  subter- 
ranean passages  under  the  streets.  Mattbleesen  ft 
H.  Zinc  Co.  V.  La  SaUe,  6  West.  Rep.  178, 117  HI.  411. 
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beobseryedydcpendiiigupoii  the  fact  as  towbeth- 
er  the  ezcayation  and  remoyal  of  the  material 
in  question  ia  reasonably  neoessarr  on  the  part 
of  the  dtj  for  purposes  properly  connected 
with  the  public  easement,  or,  not  being  of  that 
character,  is  to  be  deemed  an  unjustifiable  in- 
vasion of  the  rights  of  the  owner  of  the  soil. 
Accordingly,  we  separate  the  subject  of  this 
action  into  two  parts,  and  will  first  consider  the 
case  with  regard  to  so  much  of  the  stone  in 
question  as  was  not  reasonably  necessary  to  be 
quarried  for  the  purposes  of  the  construction  of 
the  sewer. 

As  has  alreadjr  been  intimated,  the  case  does 
not  show  a  iustification  for  the  quarrying  of 
the  stone  tn rough  the  whole  width  of  the 
street,  and  far  below  the  surface.  It  was  not 
necessary  for  the  grading  of  the  street,  for  no 
grade  has  been  established  different  from  the 
natural  surface  of  the  ground;  nor  is  it  claimed 
to  be  even  probable  that  any  other  grade  will 
ever  be  required.  The  case  does  not  call  for  a 
consideration  of  the  question  as  to  whether  the 
dty  might  not  excavate  to  a  greater  width  than 
was  necessary  for  the  present  purposes,  in  an- 
ticipation 01  future  improvements  rendering 
that  necessary.  The  case  discloses  no  other 
purpose,  either  present  or  prospective,  than  the 
construction  of  this  sewer.  The  claim  that 
this  was  the  most  economical  way  for  the  dty 
to  secure  the  construction  of  the  sewer  ignores 
the  rights  of  the  owner  of  the  soiL 

The  acjquisition  of  the  easement  does  not  in- 
clude a  right  on  the  part  of  the  public  to  use 
or  dispose  of  the  material  found  within  the  lat- 
eral limits  of  the  street,  except  so  far  as  may 
be  reasonably  necessary  for  the  full  enjoyment 
of  the  easement,  or  properly  inddent  thereto. 
The  quarrying  and  aisposaiof  stone  from  be- 
low the  street  grade,  the  same  not  being  neces- 
sary for  purposes  connected  with  the  use  or 
improvement  of  the  street,  is  not  included  with- 
in the  rights  acquired  by  the  dty  when  a  street 
is  established  over  the  land  of  an  individual, 
and  he  has  a  right  of  action  therefor.  Rieh  v. 
Minneapolis,  87  Minn.  428;  Althenr.  Kdly,^ 
Minn.  280. 

It  may  be  that  if  the  dty  had  not  thus  ap- 
propriated the  stone  in  question  to  compensate 
the  contractor  for  constructing  the  sewer,  and 
if  only  so  much  stone  had  been  removed  as 
was  reasonably  necessary  for  putting  in  the 
sewer,  a  considerable  expense  would  have  been 
incurred,  which  might  have  been  chargeable 
upon  the  adjacent  property  by  special  assess- 
ment. This  probably  would  have  been  authoi^ 
izedby  provisions  of  the  charter  prescribed  for 
such  purposes. 

But  the  fact  that  the  necessity  for  a  legally 
authorized  assessment  has  Ix^n  avoided  by  the 
course  pursued  by  the  city  is  no  Justification. 
It  had  no  power  to  summarily,  and  without 
statutory  authority  or  legal  proceedings,  seize 
the  property  of  the  owner  of  the  soil,  whether 
upon  bis  private  premises  or  within  the  limits 
01  the  street,  and  appropriate  it  to  the  payment 
of  the  expense  of  constructing  the  sewer;  nor 
could  it  authorize  such  an  appropriation  by 
another;  hence,  as  to  so  much  of  the  stone  in 
controversy  as  it  was  not  reasonably  neces- 
sary to  disturb  for  the  purposes  of  the  improve- 
ment underlnken — the  construction  of  the 
sower— the  plaintiff  had  a  right  of  action,  un- 
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leas  it  had  been  voluntarily  relinquished .  The 
proper  measure  of  damages  should  be  dis- 
tinctly settled,  so  far  as  seems  necessary  for  the 
purposes  of  this  case. 

There  ia  a  marked  tendency  in  the  modon 
dedsions,  in  awarding  damages  for  the  con- 
version of  property,  where  by  the  acts  of  tbe 
wrong  doer  the  property  has  been  greatly  in* 
creased  in  value,  but  where  the  defenduit  is 
not  chargeable  with  intentional  wrong  or  with 
such  conduct  as  merits  the  awarding  of  puni* 
tory  damages,  to  apply  the  rule  of  actual  com- 
pensation for  the  injury  or  loss  suffered,  with- 
out allowing  the  pluntiff  to  profit  by  the  val- 
uable service  which  others  have  bestowed  upon 
the  property.  8  Sutherland,  Damages,  509  et 
teq,,  and  cases  cited. 

Without  here  indicating  an  unqualified  ac- 
ceptance of  that  rule,  we  only  dedde  that  it 
should  be  applied  in  cases  like  that  under  con- 
sideration, whenever  the  action  of  the  public 
authorities  is  not  characterized  as  intentionally 
or  grossly  wronflrfuL  The  reasons  in  favor  of 
this  rule  in  sucn  cases  are  as  applicable  as  in 
actions  between  individuals,  as  in  Hinman  t. 
Heyder»tadi,  82  Minn.  250,  and  WMtnep  y. 
Huntington,  87  Minn.  107. 

There  is  no  claim  made  that  the  dty  is  char^ 
able  with  any  graver  fault  than  ignorance  of  ita 
legal  rights,  and  the  application  of  the  rule  to 
such  a  case  is  to  allow  as  damages  the  value 
of  the  stone  as  it  lay  in  the  quarry.  And  this 
estimate  should  be  based  upon  the  assumption 
that  tibe  owner  had  the  right  to  enter  upon  the 
street  and  take  out  the  stone.  Of  course  he 
has  not  that  right,  unless  spedal  authority  be 
conferred  on  him;  but  the  city  ought  not,  in 
disregard  of  his  property  rights,  and  without 
legal  Justification,  to  quanr  the  stone — or  au- 
thorize otiiers  to  do  so—and  then,  having  thus 
secured  the  benefit  of  the  full  value  of  the  stone 
unembarrassed  by  the  existence  of  the  street 
over  which  it  had  control,  defeat  a  recovery  by 
the  owner  of  the  soil  of  more  than  nominal 
damages — by  the  plea  that  it  would  not  have  al- 
io wed  him  to  quarry  stone  from  the  street.  The 
dty  should  not  be  allowed  to  thus  take  advan- 
tage of  its  own  wrong. 

We  come  now  to  consider  the  rights  of  the 
owner  of  the  soil  as  to  stone  within  the  street, 
which  it  becomes  necessary  for  the  public  to 
excavate  and  remove  in  the  exercise  of  its 
rights  connected  with  the  easement.  This 
embraces  so  much  of  the  rock  in  question  as 
it  was  reasonably  necessary  to  quarry  for  the 
purpose  of  constructing  the  sewer.  As  to  the 
right  of  the  dty  to  &  this  there  can  be  no 
question. 

As  to  such  material  the  ordinary  privileges 
of  ownership  became  subordinate  to  those  se- 
cured by  the  public  when  the  land  was  devoted 
to  tbe  purposes  of  a  street,  including  all  the 
uses  properly  incidental  thereto.  And  tor  what- 
ever property  rights  the  owner  may  have  then 
been  deprived  he  is  to  be  presumed  to  have  re- 
ceived adequate  compensation,  if  the  land  was 
taken  under  the  power  of  eminent  domain,  or 
be  relinquished  tul  right  to  compensation  if  be 
voluntarily  dedicated  the  land  to  these  pur- 
poses. 

It  is  apparent  from  an  examination  of  the 
authorities  that  courts  have  experienced  no 
little  difQculty  in  stating  and  in  adjusting  tho 
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rights  of  the  public  and  of  the  land  owner  re- 
spectively in  sucli  cases.  The  decisions  are 
neither  uniform  nor  are  the  reasons  which  have 
been  assigned  for  them  alwavs  satisfactory. 
After  a  careful  consideration  or  the  subject  we 
hnve  been  led  to  the  conclusion  that  this  propo- 
sition is  in  accordance  with  reason  and  presents 
the  only  practicable  rule  for  the  determination 
of  the  rights  of  parties,  viz. : 

Whenever  it  becomes  reasonably  necessary, 
for  purposes  connected  with  the  use  or  im- 
provement of  a  public  street,  or  for  the  enjoy- 
ment of  the  public  easement  therein,  to  have 
earth  or  rocK  excavated  and  removed  there- 
from, and  where  it  is  impracticable,  in  view  of 
the  public  purposes  to  be  accomplished,  to 
commit  to  the  owners  of  the  soil  the  work  of 
excavation  and  removal,  the  public  authorities 
may  do  this,  unembarrassed  by  claims  of  pri- 
vate ownership  and  right  of  disposal. 

The  public  may  dispose  of  the  material 
which  it  is  required  to  remove  in  such  manner  as 
ma^  be  most  for  its  interest,  without  aiccounta- 
bility  to  the  owner  of  the  soil  therefor. 
Whether  there  may  be  exceptions  to  this, 
under  peculiar  circumstances,  as  where  valua- 
ble minerals  may  be  found  in  the  street,  we  do 
not  decide.  Where  the  necessity  for  removal 
by  the  public  authorities  exists,  it  would  seem 
that  the  right  to  dispose  of  the  material  so 
necessarily  removed  is  a  natural,  if  not  neces- 
sary, incident  of  the  right  to  excavate  and 
take  it  away.  To  a  certain  extent  this  is  so 
considered  in  all  of  the  decisions  upon  the 
subject.  Thus,  it  is  a  familiar  rule  of  law 
that  the  earth  and  stone  taken  out  of  a  street 
by  the  public  authorities  for  the  purpose  of  its 
improvement  may  be  used  by  them  for  street 
purposes  elsewhere;  and  of  this  the  owner  of 
uie  soil  cannot  complain. 

It  would  be  diflQcult  to  assign  a  reason  for 
this  which  would  not  also  support  the  right  of 
the  public  to  use  such  material  for  any  other 
public  purpose,  imlessit  be  Uie  reason  that  an- 
cient usa^  more  clearly  sanctions  this  limited 
use  than  it  does  the  general  right  to  dispose  of 
whatever  the  public  is  obliged  to  remove.  The 
principle  announced,  that  tne  city  may  dispose 
of  what  it  U  required  to  remove,  and  the  aifH- 
culty  in  applying  any  other  rule,  may  be  made 
more  clear  by  a  consideration  of  the  circum- 
stances of  this  case. 

It  is  apparent,  without  proof  directed  to  that 
point,  that  when  the  city  undertook  the  con- 
struction of  a  sewer  through  this  street,  many 
feet  below  the  surface  of  the  ledp^e,  it  would 
have  been  impracticable  to  commit  to  the  ad- 
jacent proprietors  the  work  of  quarrying  and 
removing  the  stone,  each  in  front  of  his  own 
premises,  and  for  the  width  which  was  neces- 
sary for  that  purpose,  probably  a  very  few  feet 
on  either  side  of  the  center  of  the  street.  The 
objections  to  such  a  node  of  carrying  on  pub- 
lic work  of  that  kind  it  is  hardly  necessary  to 
enumerate. 

The  necessity  for  having  the  work  done 
with  expedition  and  without  default;  for  unity 
of  design  and  action;  for  the  selection  of  prop- 
er persons  and  methods  for  blasting  and  re- 
moving the  stone,  both  for  the  safety  of  the 
public  m  the  use  of  the  street  and  of  those  who 
may  be  employed  in  the  work;  for  selecting 
and  reserving  from  removal  such  part  of  the 
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Btone  as  might  be  needed  for  construction  of 
the  aewer;  and  for  carrying  on  at  once  the 
quarryine  of  the  stone,  the  construction  of  the 
sewer  and  the  refilling  of  the  excavaiion,  which 
latter  work  could  not  oe  imposed  upon  the  ad- 
jacent proprietors,  suggests  sufficient  reasons 
why  each  fifty  or  sixty  feet  in  length  of  the 
work  should  not  be  araigned  to  different  par- 
ties (the  lot  owners  on  each  side  of  the  street), 
who  might  or  might  not  undertake  the  labor 
if  it  were  committed  to  them.  Indeed,  it  is  not 
probable  that  all,  if  any,  of  the  iMoprietors 
would  or  could  perform  such  a  task  if  allowed 
to  do  so.  The  city  had  to  do  this,  either  by 
the  direct  employment  of  latwr  or  by  contract, 
and  must  be  allowed  to  cany  on  the  work  un- 
embarrassed by  the  claims  of  adjacent  proprie- 
tors as  to  their  ownership  of  the  stone  and 
their  right  to  control  its  disposal.  In  taking 
out  the  stone,  and  in  usmg  what  was  necessary 
for  the  sewer.  It  exercised  an  unquestionable 
riffht  and  did  no  wrong  to  the  owner  of  the  soil. 
If,  when  the  excavation  was  refilled  with 
stone  or  earth,  some  stone  remained,  it  must 
have  been  disposed  of  in  some  way  and  not 
left  to  incumber  the  street  It  would  be  diffi- 
cult, if  not  impossible,  for  the  dty,  after  it  has 
completed  such  a  work,  to  assign  to  the  re- 
spective owners  of  every  fifty  or  sixty  foot  lot 
their  proper  proportion  of  the  remaining  mass, 
and  secure  its  proper  and  prompt  distribution 
and  removal  by  tiiem.  If  the  stone  is  .to  be 
deemed  their  propOTty,  the  city  cannot  make 
any  authoritative  division  or  distribution  of  it, 
and  it  would  very  likely  become  the  subject  of 
controversies  which  would  prevent  a  prompt 
and  complete  removal  of  it  from  the  street. 
In  brief  we  are  of  the  opinion  that  when,under 
such  circumstances,  it  becomes  necessary  for 
the  city  to  excavate  and  remove  such  material, 
it  may  also  dispose  of  the  same—that  beinj^ 
properly,  and  in  such  cases  necessarily,  inci- 
dent to  the  power  of  taking,  using  and  remov- 

We  have  not  assumed  to  state  the  law  as  to 
the  removal  of  trees  standing  in  the  highway. 
It  may  be  that  in  general  it  would  be  practica- 
ble to  allow  adjacent  proprietors  to  remove 
them  if  they  sh^l  elect  to  do  so,  when  removal 
becomes  necessary.  It  must  be  conceded  that 
there  are  few  authorities  directly  supporting 
the  conclusions  expressed  in  the  latter  part  of 
this  opinion. 

We,  however,  refer  to  Upham  v.  Marth^ 
128  Mass.  546.  In  that  case  the  proper  au- 
thorities, the  highway  surveyors,  had  author- 
ized the  defencSmt,  who  was  one  of  the  sur- 
veyors, to  take  earth  from  the  highway  where 
it  crossed  the  plaintiffs'  land  and  to  deposit  it 
upon  his  own,  the  defendant's  land.  This 
was  done  as  the  best  mode  of  lowering  the 
grade  of  the  highway  and  disposing  of  the 
material  removeoT  The  duty  of  removing  the 
material  was  regarded  by  the  court  as  implying 
a  right  to  deposit  it  elsewhere,  and  it  was  con- 
sidered that  what  was  done  was  reasonably 
necessary  and  incidental  to  the  convenient  and 
proper  execution  of  the  work  of  repairing  the 
road.  "It  follows,"  says  the  court,  ''that  th 
plaintiffs  lost  all  title  to  the  soil  when  so  re- 
moved from  the  land  belonging  to  them,  an 
they  cannot  maintain  an  action  for  its  convert 
sion." 
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It  seeiM  to  ui  that  a  more  accurate  statement 
of  the  propoeitioD,  but  leading  to  the  same  re- 
sult, woula  be  that  the  owner's  title  became 
subordinate  and  subject  to  this  right  of  the  pub- 
lic, as  an  incident  of  the  easement,  when  the 
land  was  originally  condemned  or  dedicated 
for  the  purpose  of  a  highway,  and  the  neces- 
sary removal  of  the  soil  at  the   subsequent 


period  devested  him  of  no  property  rights 
which  he  then  had. 

The  result  in  this  case  is  that  a  new  trial  must 
be  granted,  for  the  damages  assessed— about 
$1,U)0 — ^were  for  the  whole  of  the  stone  in 
controYersy.  The  amount  unnecessarily  re- 
moved was  not  shown  by  the  evidence. 

ThA  CTder  r^fkmng  a  nau  trial  u  reversed. 
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Frank  DREISBACH,  Plff.  in  Ehr., 
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L  AalnatnunantslylfnflritBelf  **aii1ndeDtare,** 
by  whiob  the  ffcantor  ffrants,  bargains,  etc,  a 

.  piece  of  land  oontainlng  fifty  aorea,  excepting  his 
residence  thereon  during  his  natural  life,  *^hich 
Is  to  be  a  lien  upon  the  premises  aforesaid"  until 
his  death  and  burial,  in  consideration  of  the  serv- 
ices of  the  grantee,  who  is  a  married  woman, 
and  his  niece,  in  taking  care  of  him,  is  not  testa- 
mentary In  its  ctuuaoter,  and  does  not  convey  the 
legal  title  during  the  grantor^  life,  but  Tests  in 
the  grantee  an  equitable  title  as  an  executory 
oonlaraot. 


I.  The  Tight  to  reeover  poaaoarion  under 
a  conyeyance,  in  consideration  of  taking  care  of 
the  grantor,  which  gives  an  equitable  title  only, 
depends  upon  the  performance  of  the  oontiaot 
by  the  grantee. 

(AprU»,  1880.) 

ERROR  to  the  Court  of  Common  Pleas  of 
Monroe  County,  to  review  a  judgment  in 
favor  of  plaintiffs  in  an  action  of  ejectment. 
liewreed. 

The  land  in  controversy  in  1883  belonged  to 
one  Peter  Berger.  In  December  of  that  year 
Berger  executed  an  alleged  conveyance  of  it 
to  Sally  Ann  Serfass  under  whom  plaintiffs 
claimed  title.  The  instrument  by  which  the 
conveyance  was  alleged  to  have  wen  made  is 
suflQciently  set  out  in  the  opinion. 

Defendant  claimed  title  under  a  deed  from 
Berger  lor  the  same  premises,  dated  August 
26,1884. 


The  court  directed  a  verdict  for  plaintiffs  and 
defendant  took  this  writ. 

Further  facts  appear  in  the  opinion. 

Mesen.  EL  H&kes  and  Henrjr  J.  Kota» 
for  plaintiff  in  error: 

A  disposition  of  property  to  take  effect  after 
thedeatn  of  the  grantor  is  testamentary  and 
revocable. 

Turner  v.  8eoU,  51  Pa.  126;  FredericVe  App. 
52  Pa.  888;  Eieki^  App,  105  Pa.  528;  Jordan  ▼. 
McClure,  86  Pa.  495;lJarman,  Wills,  p.  12; 
Redfleld,  Wills,  p.  5;  2  Bl.  Cora.  p.  499. 

The  form  of  the  instrument  is  immaterial  if 
{tB  substance  la  testamentary. 

WiUon  V.  Van  Leer.lOS  Fa.  600;  Pattereon  v. 
English,  71  Pa.  468;  Freui  v.  Oarke,  80  Pa.  170; 
Fosselman  v.  Elder,  98  Pa.  169;  Green  v.  Pnmde, 
1  Mod.  117;  Boss  v.  Quick,  80  Pa.  225;  Fredr 
erief^s  App.  supra. 

The  instrument,  from  Berger  to  Mrs.  Ser- 
fass, dated  December  5, 1882,  was  revoked  by 
the  warranty  deed  of  Berger  to  Dreisbach, 
dated  August  26,  1881 

akerreU  v.  Burd,  1  Wbart.  246;  Marshall  v. 
MarshaU,  11  Pa.  480;  Be  Oooper^s  Estate,  4  Pa. 
88. 

Parol  evidence  mav  be  received  to  explain 
and  define  the  subject  matter  of  a  written 
agreement. 

Barnfiart  v.  BiddU,  29  Pa.  92;  Aldridge  v. 
Eshleman,  46  Pa.  420;  Otmld  v.  Lee,  56  Pa.  99. 

Where  equity  would  set  aside  or  reform  the 
instrument  on  the  ground  of  fraud,  accident  or 
mistake,  parol  evidence  is  admissible  to  con- 
tradict or  vary  the  terms  of  the  agreement  as 
written. 

Christ  V.  Diffenhaeh,  1  Berg.  A  R  464:  Id- 
dings  v.  Iddings,  7  Serg.  &  R.  Ill;  MiUer  v. 
Henderson,  10  Serg.  A  R  290;  Clark  v.  Part- 


J^OTm.—j:)e€d^  eonsUteration  of ,  support  for  life. 

Support  of  the  grantor  by  the  grantee,  when 
made  by  a  present  agreement,  becomes  binding  on 
the  grantee  by  his  acceptance  of  the  deed,  and 
constitutes  a  yaiuable  consideration  (Spalding  v. 
Ballenbeck,  80  Barb.  SUB;  Henderson  r.  Hunton.20 
Qratt.  906;  Hutchinson  v.  Hutchinson,  46  Maine, 
154 ;  Shontz  ▼.  Brown,  27  Pa.  123;  Bzum  ▼.  Canty, 
B4  Miss.  688);  but  where  the  provision  for  support  is 
expressed  in  language  which  places  no  obligation 
on  the  grantee,  the  deed  ia  without  consideration 
and  void.    Jackson  y.  Florence,  16  Johns.  47. 

The  legal  effect  of  a  deed  conveying  lands  to  a 
person,  in  the  grantor*8  language,  "at  my  death,** 
is  that  the  grantor  has  reserved  a  life  estate  to  him- 
self, and  c  )venanted  to  stand  seised  to  the  use  of 
the  grantee  at  the  grantor*a  death.  Vinson  v.  Vin- 
son, 4  Rradw.  (IIL  App.)  188: 2  Devlin,  Deeds,  p.  142. 

The  obligation  to  support,  when  a  condition  in  a 
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deed,  is  generally  regarded  as  a  personal  duty, 
which  cannot  be  transferred  to  another.  Eastman 
V.  Batchelder,  86  N.  H.  141;  Fhmders  v.  Lamphear, 
9  N.  H.  20L 

For  cases  in  which  instruments  conveying  es- 
tates, on  the  condition  that  the  grantee  shall  sup- 
port the  grantor,  see  Bryant  v.  Brsklne,  65  Maine, 
168:  Hoyt  v.  Bradley,  27  Maine,  242 ;  Brown  v.  Leach, 
86  Maine,  40;  Hill  v.  More,  40  Maine,  105;  Hawkins 
V.  Clermont,  15  Mich.  611 ;  Hubbard  v.  Hubbard,  12 
AUen,  586;  Bethlehem  v.  Annis,  40  N.  H.  84 ;  Rhoadea 
V.  Parker,  10  N.  H.  88;  Austin  v.  Austin,  9  Vt.  420; 
Soper  V.  Guernsey,  71  Pa.  219;  Dearborn  v.  Dear- 
born, 9  N.  H.  117:  Henry  y.  Tupper,  29  Vt.  866; 
WUder  v.  Whittemore,  15  Mass.  26*);  Thayer  v. 
Richards,  19  Pick.  898;  Fiske  y.  Fiske,  20  Pick.  489; 
Gibson  v.  Taylor,  6  Gray,  810;  Dunklee  v.  Adams, 
20  Vt.  415 ;  Gilson  y.  Gilson,  2  Allen,  115;  Danlelfl  v. 
Eisenlord,  10  Mich.  454 ;  Tucker  v.  Tucker,  24  Mich. 
426, 36  Mich.  865;  Lanfalr  v.  Laniair,  18  Piok.  299. 


See  also  13  L.  R.  A.  452. 
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Ttdg$^  3  Pa.  18;  Benskaw  v.  Qan$,  7  Pa.  117; 
BearUh  v.  Bwinehart,  11  Pa.  233. 

Where  at  the  execution  of  a  writm^  a  stipu- 
lation has  been  entered  into,  a  condition  an- 
nexed or  a  promise  made  by  word  of  mouth, 
upon  the  faith  of  which  the  writing  has  been 
executed,  parol  evidence  is  admissible,  although 
it  may  vary  and  materially  change  the  terms 
of  the  contract. 

Qreenaioalt  v.  KohMt^  Fa.  869;  Martin  v. 
Bermis,  67  Pa.  459;  Ohalfant  y.  WiUiama,  86 
Pa.  212;  Aldridge  v.  BOieman,  46  Pa.  420. 

Mr.  Charlton  Burnett*  for  defendants  in 
error: 

The  stipulations  contained  in  the  deed  to 
Sally  Ann  Serfaas,  for  the  support  and  main- 
tenance of  Peter  Be^r,  are  covenants;  and 
there  can  be  no  forfeiture  for  nonperformance- 
of  the  covenants. 

See  Perry  v.  Bcoit,  61  Pa.  119. 

A  consideration  which  amounts  to  a  cove- 
nant cannot  be  enforced  by  ejectment 

Choh  V.  TrimUe,  9  Watts,  15. 

WilUamst  J>9  delivered  the  opinion  of  the 
court: 

The  disposition  of  this  case  depends  on  the 
construction  of  the  instrument  under  which 
the  plaintiffs  in  the  court  below  claimed  title 
to  the  land  in  controversy.  They  sought  to 
recover,  on  the  theory  that  it  was  a  deed  vest- 
ing a  present  absolute  estate  in  fee  simple  in  the 
Santee.  The  position  of  the  defenoant  was 
at  the  writing  was  in  the  nature  of  a  wiU,  a 
testamentary  paper,  revocable  at  the  will  of  the 
maker,  and  actuaUv  revoked  by  the  subsequent 
conveyance  to  Drelsbach. 

Our  inquiry  then  is  into  the  character  and 
legal  effect  of  the  so  called  deed  from  Peter 
Berger  to  Sally  Ann  Serfass.  It  should  be 
borne  in  mind  at  the  outset  of  this  inquiry  that 
the  transaction  was  intended  to  secure  to  the 
grantor  a  competent  support  during  his  life; 
that  it  was  between  an  aged  and  infirm  uncle 
and  h's  niece;  and  that  it  contemplated  Uie 
payment  of  the  niece  for  her  services  by  assur- 
ing to  her  the  property  of  the  uncle.  With 
this  in  mind  we  look  at  the  instrument  It 
styles  itself  "an  indenture'*  made  between 
Peter  Berger,  of  one  oart.  and  Sally  Ann  Ser- 
fass, who  is  describea  as  the  wife  of  Henry 
Serfass,  the  **  daughter  of  Thomas  Bcreer,  and 
the  niece  of  the  said  Peter  Berger,'^  of  the 
other  part. 

The  agreement  or  undertaking  of  Peter 
Berger  is  4hen  stated  to  be  that  "In  considera- 
tion of  the  sum  of  $1  ...  as  for  other  good 
and  valid  considerations  in  law  hereinafter  men- 
tioned and  to  be  strictly  kept  by  the  said  Sally 
Ann  Serfass  ...  the  said  Peter  Berger  hath 
granted,  bargained,  aliened,  enfeoffed,  released 
and  confirmed,  and  by  these  presents  doth 
grant,  bargain,  sell,  alien,  enfeoff,  release  and 
confirm  unto  the  said  Sally  Ann  Serfass^  and 
to  her  heirs  and  assigns,  ul  that  certain  mes- 
suage and  tract  or  piece  of  land  .  .  .  contain- 
ing fifty  acres  and  seventy  perches  and  a 
Quarter  .  .  .  excepting,  nevertheless,  the  resi- 
ence  of  the  said  Peter  Berger,  the  grantor 
hereof,  in  the  house  and  on  tJie  premises  during 
his  natural  life,  and  which  is  to  be  a  lien  upon 
the  premises  aforesaid  until  the  death  and 
burial  of  the  said  Peter  Berger  " 
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Immediately  following  these  paragraphs  that 
^pcak  for  the  grantor,  are  those  that  expiesa 
the  undertaking  of  the  f^rantee,  and  state  the 
real  price  or  consideration  to  be  paid  for  the 
land.    They  are  as  follows: 

"And  I,  the  said  Sally  Ann  Serfass,  the 
erantee  in  the  aforesaid  premises,  do  hereby 
bind  myself,  my  heirs,  executors  and  adndnia- 
trators,  and  every  of  them  firmly  by  these 
presents,  which  are  to  be  considered  on  mv  part 
as  a  deled  of  covenants,  to  find  good  nousa 
room,  and  sleeping  and  lodging  apartments  for 
the  convenience  of  the  saicT  Peter  Berger  dms 
ing  his  life,  and  to  find  good  and  sufiSdenl 
board,  lodging,  meat,  drink,  clothing  and  nurs- 
ing, medical  attendance,  and  all  other  neoea* 
saries  for  him  during  his  life,  and  a  decent 
burial  for  him  when  he  leaves  this  world  of  sor- 
rows; all  of  which  is  to  be  and  remain  a  lien 
upon  the  premises  aforesaid,  until  the  whole  of 
the  duties  aforesaid  are  nerformed  on  the  part 
of  the  said  Sally  Ann  Serfass,  grantee  heieio 
named." 

In  the  habendum,  and  qualifying  it,  are  the 
further  words,  "  except  as  before  excepted,  anJ 
which  is  hereby  expressly  excepted  by  the  said 
Peter  Berger,  the  grantor  hereof." 

This  instrument  was  signed  and  acknowl- 
edged by  both  parties,  although  the  husband 
of  Sally  Ann  Serfass  did  not  Join  either  in  the 
execution  or  the  acknowledgment  of  it 

Without  stopping  to  consider  the  conse- 
quences of  Uie  non^inder  of  the  husband,  wa 
proceed  at  once  to  inquire  whether  this  is  a 
testaments^  paper.  The  moat  general  and 
comprehensive  definition  of  a  will  is  that  which 
descnt)es  it  as  a  declaration  of  the  intention  or 
wish  of  the  maker,  touching  what  he  would 
have  done  after  his  death.  It  is  a  provision 
made  in  view  of  his  death,  and  to  take  effect 
when  that  event  shall  happen.  The  paper  be- 
fore us,  however,  is  a  proviaien  for  the  cara 
and  support  of  the  maker  in  the  present,  and 
so  long  as  he  shall  Hve,  in  consideration  of  hia 
property,  which  is  to  pass  at  once  into  the  poa>^ 
seieion  of  his  niece. 

In  Turner  v.  8eott,  61  Pa.  126,  cited  and  re- 
lied on  by  the  plaintiff  in  error,  the  grantor 
embodied  in  the  indenture,  as  the  instrument 
in  that  case  also  was  called,  this  provision: 
"  This  conveyance  in  no  way  to  take  effect  until 
after  his  (grantor's)  decease."  With  this  lim- 
itation the  instrument  could  vest  no  present 
interest  in  the  grantee.  It  was  to  take  effect 
by  its  express  terms  only  upon  the  happening 
of  the  death  of  the  grantor.  For  this  reason 
it  was  hdd  to  be  testamentary.  The  title  to 
the  land  remained  in  the  father,  the  grantor^ 
during  his  life,  and  upon  his  death,  and  not 
sooner,  was  to  pass  to  and  vest  in  the  son. 
The  instrument  being  testamentary  was  rev- 
ocable at  the  pleasure  of  the  maker. 

The  paper  now  under  consideration  contains 
no  such  limitation,  makes  no  declaration  of 
what  the  maker  wishes  done  after  his  death^ 
but  contemplates  and  authorizes  an  immediate 
taking  of  possession  by  the  grantee.  Moreover, 
it  mfULes  provision  for  the  protection  of  tiie 
grantor  by  informal,  but  repeated,  reservations 
and  exceptions  and  covenants — all  looking,  not 
to  the  death  of  the  grantor,  but  to  the  preser* 
vation  of  his  life  by  securing  constant  and  con 
tinuing  and  adequate  care. 
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We  are  dearly  of  opinion  that  the  paper  of 
December  6, 18d,  signed  by  both  Peter  Berger 
and  Sally  Aim  Serf  aas,  is  not  testamentaiy  in 
its  character.  On  the  other  hand,  we  do  not 
regard  it  as  a  deed  vestinff  an  absolute  estate  In 
fee  simple,  upon  its  deiiyery  to  Sally  Ann 
Serfass.  We  have  seen  that  the  object  of  the 
transaction  was  to  secure  the  continued  per- 
formance of  such  services  as  his  ase  and  con- 
dition might  render  necessary.  It  is  important 
also  to  remember  that  this  was  an  arrangement 
between  near  relatives,  and  that  the  ser^ces  of 
the  niece  are  stated  to  be  the  consideration 
which  she  pays  and  is  to  pay  for  the  property 
of  her  uncle.  He  is  to  have  the  right  to  live 
in  the  house,  to  remain  in  possession ;  and  she 
is  also  to  take  possession,  and  live  in  the  same 
house  in  order  to  fulfill  her  agreement 

The  scrivener  was  applied  to  to  prepare  for 
them  "  a  writing  in  the  nature  of  a  will,"  to 
carry  out  their  understanding,  and  his  effort  to 
put  it  on  paper  resulted  in  the  anomalous  in- 
strument Defore  us.  It  is  quite  clear  that  no 
•deed  was  intended.  It  is  equally  clear  that  the 
•exceptions  and  covenants  were  intended  to  pro- 
tect the  grantor  JKainst  the  words  importing  a 
present  grant  That  such  words  do  not  neces- 
•aarify  pass  a  present  fee  has  been  repeatedly 
lidd.  The  whole  instrument  and  the  nature 
:and  object  of  the  transaction  must  be  con- 
sidered. 

In  WUHanu  v.  Bentkif,  37  Pit.  394,  it  was 
held  that  the  strongest  words  of  conveyance 
in  the  present  tense  will  not  pass  an  estate  if 
from  other  parts  of  the  instrument  the  inten- 
tion appears  to  be  otherwise. 
-  In  (Men  v.  Brown,  88  Pa.  247.  the  same 
principle  was  stated  in  very  nearly  the  same 
words:  "Whether  an  informal  instrument 
transferring  an  interest  in  real  estate  shall  be 
held  a  conveyance  or  only  an  agreement  for  a 
conveyance,  depends,  not  on  any  particular 
words  or  phrases  found  in  it,  but  on  the  inten- 
tion of  the  parties,  as  collected  from  the  whole 
contract" 

Shirl^  V.  Shirley,  69  Pa.  267,  was  like 
WiUiams  v.  Bentley  and  Offden  v.  Brtnon,  an 
action  of  ejectment  in  which  a  writing  securing 
the  maintenance  of  a  father  came  under  con- 
sideration, and  Uie  general  rule  was  laid  down 
that  '*  Courts  should  be  slow  to  give  effect  as 
an  absolute  conveyance  to  instruments  for  pro- 
Tisions  made  between  parents  and  children  un- 
iless  the  intention  be  very  dear." 

If  we  look  at  this  instrument  without  the 
light  which  the  testimony  throws  upon  it,  and 
upon  the  intentions  of  the  makers,  we  shall 
find  that  it  is  by  no  means  "  very  clear  "  that 
the  intention  was  to  pass  a  present  fee  simple. 
Words  of  present  grant  are  used,  but  they  are 
limited  by  exceptions  and  reservations,  by  cove- 
nants and  conditions,  in  a  manner  that  shows 
the  purpose  to  limit  the  grant  and  fasten  the 
obligations  of  "the  party  of  the  other  part" 
upon  the  land  itself.  The  consideration  of  the 
grant  is  executory.  It  is  to  be  paid  day  by 
3av  during  the  life  of  "  the  first  party." 

If  the  position  of  the  plaintiff  in  the  court 
below  be  adopted,  Mrs.  Serfass  might  have 
taken  her  "indentures"  and  recorded  them; 
and  though  she  had  never  furnished  a  farthing's 
value  toward  the  care  of  her  uncle  or  rendered 
him  the  slightest  service,  her  title  would  have 
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been  indefeasible.    She  oould  have  retained  the 
land  and  refused  to  pay  the  prioa 

What  aa  action  of  covenant  would  have  re- 
alized, brought  against  a  married  woman  upon 
an  instrument  under  seal,  in  which  her  husp 
band  had  not  loined,  it  is  difficult  to  see.  It 
certainly  would  have  been  of  no  service  to 
Peter  BSerger.  He  might  have  starved,  while 
learning  by  an  action,  at  law  the  difficulty  of 
enforcing  a  contract  of  this  kind  affainst  a 
married  woman.  The  only  way  in  which  the 
intentions  of  the  partiea  can  be  carried  into 
effect  and  Justice  done,  is  to  treat  this  instra- 
ment  as  an  executorv  contract  in  which  Berger 
contracts  to  give  his  property  for  his  future 
maintenance,  and  Mrs.  Serfass  contracts  to 
provide  the  maintenance  in  exchanffe  for  the 
property.  An  equitable  title  vested  in  Mrs. 
Seriass;  the  legal  title  during  his  life  remained 
in  Berger. 

Mrs.  Serfass  and  her  husband  went  into  pos- 
session, and  entered  upon  the  work  which  waa 
to  pay  for  the  land.  She  died  not  long  after. 
After  her  death  her  husband  tried  to  have  Ber- 
ger declared  a  pauper,  and  supported  at  the 
public  expense.  Failing  in  this  he  abandoned 
the  premises,  and  dechned  to  carry  out  the 
agreement  which  his  wife  had  made. 

Berger  was  compelled  to  look  elsewhere  for 
care.  He  was  a  vendor  in  possession,  his 
vendee  refusing  to  pay  the  purchase  money, 
and  out  of  pomession.  In  tills  situation  ne 
made  an  arrangement  with  Dreisbach,  to 
whom  he  made  a  deed,  and  by  whom  he  was 
properly  taken  care  of  for  two  or  three  years, 
and  until  his  death.  After  the  oonsiderstion 
which  Mrs.  Serfass  was  to  pav  has  been  paid 
bv  Dreisbach,  her  heirs  at  law  bring  this  action 
of  ejection  to  recover  the  possession. 

Upon  the  trial  the  defendant  offered  to  prove 
the  conduct  of  Serfass,  his  refusal  to  carry  out 
the  contract  of  bis  wife  and  his  abandonment 
of  the  premise  and  removal  from  the  neia^- 
borhooa,  together  with  the  arrangement  be- 
tween Berber  and  himself.  This  the  court  ex- 
cluded, holding  that  Sally  Ann  Serfass  took  a 
fee  which  descended  to  her  heirs  at  law,  and  that 
Berger's  only  remedy  for  her  nonperformance 
was  an  action  of  covenant  against  her.  This 
was  error.  This  was  an  equitable  action  of 
ejectment  by  a  vendee  in  default,  and  out  of 
possession.  As  was  said  in  Sftirley  v.  Shirley: 
"  To  obtain  specific  execution  of  such  a  con- 
tract, the  children  must  show  that  they  have 
been  ready,  prompt  and  eager  to  perform  their 
part  of  the  contract." 

In  Williami  v.  Bentley,  eupra,  Juitiee  Lewis, 
who  delivered  the  opinion  of  the  court,  used 
this  language: 

"  The  plaintiff  in  this  case  has  nothing  more 
than  the  privilege  of  ^ing  into  a  court  of 
equity  to  call  for  specific  performance  of  the 
contract.  His  action  is  therefore  subject  to  all 
the  considerations  which  influence  courts  of 
equity  in  refusing  or  granting  such  demsnds. 
It  is  certainly  a  necessarv  preliminary  that  be 
should  himself  do  equity.  He  must  under 
this  head  show  that  he  has  paid,  or  was  ready 
and  willing  to  pay.  the  consideration  so  far  as 
it  was  due  at  the  time  of  the  trial.  This  re- 
mark applies  to  the  covenants  for  maintenance 
as  well  as  to  the  other  covenants." 

The  right  of  Serfass  to  recover  the  possession 
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in  this  acdon  depended  npon  whether  the  con- 
sideration agreeci  upon  had  been  paid.  Being 
out  of  possession,  he  could  not  recover  upon  the 
contract  unless  he  could  show  performance. 

This  he  was  not  required  to  do.  The  de- 
fendant then  proposed  to  take  up  the  burden 
of  proof  that  rested  on  the  other  side,  and  to 
show  ttfinnatively  the  nonperformance  of  the 
contract  under  which  alone  the  plaintiffs  could 
recover.  This  evidence  should  have  been  ad- 
mitted. It  would  be  contrary  to  the  orig- 
inal intentions  of  the  parties  as  well  as 
against  good  consdenoe  to  permit  the  vendee 
to  recover  the  possession  of  land  from  his 
vendor,  or  one  oolding  his  title,  without  ren- 
dering or  offering  to  render  the  equivalent  oon- 
tractra  for. 

The  second  and  third  assignments  of  error 
•re  sustained. 

Thejudf/ment  i$  reeened,  and  a  venire  fadas 
de  novo  awixrdkL 


Daniel  FREILER  and  Wife,  in  Bight  of 
the  Wife,  Fiffli.  in  Err., 

V. 

F.  O.  REAR  et  a/..  Trading  Under  the 
Firm  Name  of  F.  G.  Kear  A  Ca 

▲  wlfb  magrt  with  har  husband's  ooBacnt, 
*-n***iflrfT  an  aetlon  airainst  a  firm  of  wUeb 
he  is  a  member,  for  the  breach  of  an  agreement 
oontained  in  a  lease  to  it  of  her  separate  real  es- 
tate ;  and  in  sooh  action  the  husband  alone  oan 
interpose  the  defense  of  the  legal  unity  of  the 
parties  as  created  l^y  the  marriage:  andincasehe 
n^lects  to  answer,and  there  is  no  other  defense 
to  the  action,  judgment  will  be  entered  in  4ier 
favor. 

(May80|188SJ 

ERROR  to  the  Court  of  Common  Pleas  of 
Schuylkill  County,  to  review  a  Judgment 
in  favor  of  defendants  in  an  action  by  a  married 
woman  against  a  firm  of  which  her  husband 
was  a  member,  to  recover  dama^  for  the 
breach  of  an  agreement  contained  m  a  lease  to 
it  of  her  separate  real  estate.    Seter9ed, 

The  case  and  facts  connected  therewith  suf- 
^ciently  appear  in  the  opinion. 

Mtwr%,  John  A.  Naah.  Charles  N, 
3rnmm  and  George  J,  WadHngor,  for 
plaintiffs  in  error: 

The  plea  of  coverture,  as  between  a  husband 
-and  wife,  ia  a  personal  privilege,  and  must  be 
speciallv  pleaded. 

See  Laeroix  v.  Macquari,  1  Miles,  46. 

Advantage  could  not  be  taken  of  the  covert- 
ure without  pleading  it 

meidle  v.  Weiehlee,  16  Pa.  188;  Milner  v.  MO- 
ner,  8  T.  R  027;  Bacon,  Abr.  title,  AbaU- 
'tnent  G. 

The  wife  ma^  recover  against  her  husband 
in  a  suit  in  equity. 

1  Dan.  Ch.  Pr.  148;  Shade  v.  Shade,  5  Clark 
^Pft.  L.  J.),  498;  MiUer  v.  Miller,  44  Pa.  170. 

Coverture,  as  a  disability  to  sue,  must  be 
pleaded  in  abatement 

Hay  den  v.  Attleborovgh,  7  Gray,  888;  Hubert 
V.  Mjra,99Ma88. 199;  Perry  y,  BoUeau^lO  Serg. 
-«&  R.  208;  Rangier  v.  Hummel,  87  Pa.  180;  WU- 
ton  V.  HamOUm,  4  Serg.  &  R.  288. 
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In  Adams  v.  OurHi,  4  Lans.  164,  tt  was  held 
that  where  the  plaintiff,  a  married  woman,  car- 
rying on  no  separate  business,  performed  labor 
and  services,  at  the  request  of  her  husband,  for 
the  firm  of  which  he  was  a  member,  she  could 
maintain  an  action  against  the  members  of  the 
firm,  including  her  husband,  for  the  value  of 
the  services. 

A  husband  may  confess  or  suffer  a  judgment 
to  be  entered  ag^nst  himself  in  favor  of  his 
wife  without  the  intervention  of  a  trustee,  and 
execution  may  be  lawfully  issued  thereon. 

Bote  V.  Latehaw,  90  Pa.  288.  See  also  Wt'n- 
gerd  v.  FhUon,  96  Pit.  184;  Lahf^t  App,  90  Pa. 
607;  Mwrphy  v.  Bright fi  Grant,  Cas.  296;  OouUL 
V.  Oauld,  86  N.  J.  £q.  880. 

Supposing  that  the  husband  had  taken  ad- 
vantage of  the  personal  disability  of  the  wife  to 
sue  her  husbana,  it  could  not  have  availed  to  re- 
lease Kear,  but  would  have  operated  simply  as 
a  personal  disdiarge  of  Freiler.    A  nolle  proee- 

i  could  have  been  entcoed  as  to  Freiler  and  a 

dgment  recovered  against  Kear. 

Seidman  v.  Vanderdiee,  2  Rawle,  884;  Noke 
V.  iT^ham.  1  Wilson,  89;  C<m,  v.  Neebitt,  2  Pa. 
16.    See  Oaneer  v.  Frieke,  67  Pa.  816. 

MeeerM.  David  A.  Jones  and  Seth  W. 
Ckeer*  for  defendants  in  error: 

Upon  marriage  the  husband  became  pos- 
sessed of  a  freehold  estate  in  his  own  right  in 
theproperty. 

Husbands,  Married  Women,  pp.  106,  180, 
%  116, 148.    See  1  Bishop,  Married  Women, 

674;  Washburn.  Real  Prop.  p.  166,  pi  49; 
12,  pi.  8. 

The  wife  could  not  lease  the  real  estate  alone, 
nor  did  she  undertake  to  do  so,  for  her  husband 
Joined  as  lessor. 

Bishop,  Married  Women,  %  688. 

H'tbe  husband  conmiits  waste,  the  coverture 
is  a  suspension  of  the  common-law  remedy  of 
the  wife  against  him. 

2  Kent,  Com.  p.  181;  MiOer  v.  MiOer,  44  Pa. 
170.    See  1  Bishop,  Married  Women,  g  270. 

In  Walker  v.  Beamy,  86  Pa.  410,  it  is  held  that 
the  Act  of  April  11, 1848,  is  not  intended  to  in- 
terfere with  the  community  of  the  marriage 
relation. 

See  also  Bear  v.  Bear,  88  Pa.  626. 

A  wife  cannot  sue  her  husband  unless  au- 
thorized by  the  Act  of  Assembly. 

MarehcM  v.  Mare/tall,  1  W.  N.  C.  388.  See 
Kut^s  App.  40  Pa.  90;  Bitter  v.  Bitter,  81  Pa. 
896. 

The  plaintiffs^husband  and  wife— are  one 
person  m  law.  The  very  being  or  legal  exist- 
ence of  the  wife  is  suspended  or  incorporated 
into  that  of  the  husband.  This,  then,  is  an 
action  of  the  husband,  against  himself  and 
joint  copartner;  and  such  an  action  is  not  main- 
tainable at  common  law  or  under  any  statute 
in  this  State. 

See  Story,  Partn.  6th  ed.  p.  864,  §  221;  1 
Story,  Eq.  6th  ed.  §  664. 

The  same  person  cannot  be  both  plaintiff 
and  defendant  in  the  same  action. 

1  Story,  Eq.  6th  ed.  § 679;  MeFadden  v.  Hvnt 
6  Watts  &  S.  468;  HaU  v.  Logan,  84  Pa.  331 : 
Lavghlin  v.  Lorene,  48  Pa,  1^5;  Moegrove  v. 
Oolden,  101  Pa.  605;  Bear  v.  Bear,  88  Pa.  626; 
Be  Shade's  Land,  8  Am.  Law  Reg.  754;  Pen- 
nock  V.  Swayne,  6  Watts  &  S.  239. 

When  parties  go  to  trial  without  pleadings 
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the  act  Is  not  a  waiver  of  statutory  defense  (Btat- 
ttte  of  LimitatioDS)  to  a  daim  as  proved.  Such 
defense  is  not  technical;  is  not  merely  formal; 
it  is  legally  meritorious. 

Mo9ffrove  v.  Golden,  101  Pa.  618. 

Coyerture  is  equally  meritorious  as  a  defense. 

MeColliim»  /.,  delivered  the  opinion  of  the 
court! 

Barbara  Freiler,  wife  of  Daniel  Freiler, 
leased  a  brewery  building,  with  the  appurte- 
naDces  and  fixtures,  to  F.  G.  Rear  and  Daniel 
Freiler,  partners  under  the  firm  name  of  F.  G. 
Kear  &  Co.,  upon  their  agreement  to  pay  her 
an  annual  rent  of  $800,  keep  the  premises  in 

food  repair,  use  the  same  in  a  proper  manner 
uring  the  tenancy,  and  at  the  end  of  it  deliver 
to  her  the  premises  and  fixtures  in  the  same 
condition  they  were  in  when  taken,  "natural 
wear  and  tear  only  excepted." 

When  the  tenancy  was  determined  by  the  act 
of  the  parties,  she  complained  thai  tiie  lessees 
had  failed  to  comply  with  their  agreement  re- 
specting the  use,  care  and  surrender  of  the 
demised  property,  and  brought  this  action  to 
recover  the  damages  she  had  sustained  by  rea- 
son of  their  breach  of  it 

Both  partners  were  summoned,  a  declaration 
was  filed  and  a  rule  to  plead  was  entered  and 
served  upon  them,  but  there  was  no  appear- 
ance or  plea  by  or  for  Daniel  Freiler.  We  copy 
from  the  record  the  only  pleas  filed  in  the  case, 
to  wit: 

"F.  G.  Rear,  one  of  the  defendants,  pleads 
nonassumpsit  and  payment,  payment  with 
leave,  etc. 

Upion  this  issue  thus  made  the  case  was  tried, 
and  when  the  evidence  was  closed  defendant 
Kear,  by  his  counsel,  submitted  Uie  following 
points: 

"The  evidence  being  undisputed  that  Bar- 
bara A.  Freiler,  in  whose  riffht  this  action  has 
been  brought,  is  the  wife  of  Daniel  Freiler,  a 
defendant  (and  who  is  also  made  plaintiff  with 
said  Barbara),  no  separation  being  alleged,  or 
in  fact  havmir  at  any  time  exirted  wtween 
them,  this  action  cannot  be  maintained  and 
the  verdict  must  be  for  the  defendant." 

The  question  raised  by  this  point,  was  re- 
served; the  case  was  referred  to  the  Jury  on  its 
merits  and  there  was  a  veitlict  in  ttCtm  of  the 

Plaintiffs  and  against  tbedefendants  for  $1,273.- 
8.  The  court,  upon  conaideraUon  of  the  ques- 
tion reserved,  entered  judgment  for  the  de- 
fendants nanobikmte  veredicto. 

The  question  presented  for  our  determina- 
tion is  whether  a  wife,  with  her  husband's  con- 
sent, can  maintain  an  action  against  a  firm  of 
which  he  is  a  member,  upon  a  lease  by  that 
firm  of  her  separate  real  estate. 

We  notice  first,  the  cases  cited  and  relied  on 
by  the  learned  Judge  of  the  court  below,  to 
support  his  conclusion: 

Bitter  v.  Bitter,  81  Rl  896,  decided  that  a 
married  woman  cannot  by  her  next  friend 
maintain  an  action  of  debt  against  her  husband, 
on  a  contract  made  during  coverture;  and  that 
such  an  action  is  not  authorized  by  the  Act  of 
April  11, 1848,  or  its  supplements. 

AfiOer  v.  ifOfer,  44  Pa.  170,  admitted  the 
validity  of  the  contract  sued  upon,  but  decided 
that  the  right  of  action  upon  u  was  suspended 
during  coverture.  In  these  cases  there  was  an 
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appearance  by  the  husband  and  a  plea  of  cov- 
erture. 

In  KuU^t  Appeal,  40  Pa.  00.  a  married 
woman  lent  to  a  firm  of  which  her  husband 
was  a  member  $500  upon  the  firm  note  dated 
November  25,  1845,  and  payable  to  her  in  one 
year  with  in  terest  On  the  8th  of  August,  1857» 
the  firm  made  an  assignment  for  the  benefit  of 
its  creditors.  On  distribution  of  the  fund  aris- 
ing from  the  assigned  estate  the  wife  claimed 
the  amount  of  the  note  with  interest,  and  the 
claim  was  allowed.  It  was  objected  that  her 
claim  was  barred  by  the  Statute  of  Limitations^ 
but  this  court  held  that  the  disability  of  covert- 
ure, under  which  she  was  from  the  date  of  the 
note  to  the  assignment,  prevented  the  running 
of  the  statute,  and  that  she  was  not  barred  <? 
her  claim  in  equity.  This  was  an  applicatioo 
to  a  claim  bv  a  wue  against  a  firm  of  which 
her  husband  was  a  member,  of  the  familiar 
principle  that  where  a  wife  has  a  cause  of  ac- 
tion against  her  husband  the  statute  does  not 
run  against  it  during  coverture.  Tiwen  ▼• 
Hagner,  8  WharU  48;  Mareteller  v.  M^retdler^ 
08  Pa.  860. 

But  these  cases  differ  from  the  one  at  bar,  in 
that  the  element  or  consent  on  default  by  the 
husband  was  not  in  them.  We  have  departed 
from  Uie  common-law  rule  on  this  subject,  ta 
the  extent  of  permitting  a  husband  to  confeaa 
a  Judgment  dlrectlv  to  his  wife  for  a  debt  he 
owes  her,  and  of  allowing  her  with  his  consent 
to  have  execution  on  such  Judgment  and  to  sell 
his  property.  Bm  v.  Latahaw,  90  Pa.  288; 
Lahr^h  App.  90  Pa.  507. 

There  IS  nothing  in  this  consent  or  default  of 
the  husband,  if  there  is  no  taint  of  fraud  in  ic^ 
of  which  third  parties  can  complain.  A  Judg> 
ment  confessed  by  the  husband  to  his  wife  can- 
not be  set  aside  or  impeached  by  his  creditors, 
on  the  ground  of  the  legal  unity  of  the  parties 
to  it  That  is  no  concern  of  theirs;  they  maj 
attack  it  for  fraud,  or  they  may  attack  a  Judg- 
ment confessed  to  other  parties  that  is  nauo- 
ulent  as  to  them. 

It  is  only  the  husband  who  can  object  to  a 
suit  against  him  by  his  wife;  and  if  he  dioosea 
to  confess  or  suffer  judgment  in  the  suit,  domes- 
tic peace  is  not  disturbed  by  it;  and  strangera 
will  not  be  allowed  to  object,  except  when  such 
action  is  in  fraud  of  them.  If  a  husband  may 
confess  or  willingly  suffer  a  judgment  in  favor 
of  his  wife  against  himself  for  a  debt  due  her 
from  him,  why  may  he  not  confess  or  suffer 
Judgment  in  her  favor  for  a  debt  due  her  from 
a  firm  of  which  he  is  a  member?  As  a  part- 
ner he  may  confess  a  Judgment  for  a  firm  aebt^ 
and  on  such  Judgment  the  property  of  the  firm 
may  be  sold.    Bon  v.  HoweU,  84  Pa.  129. 

His  authority  in  this  respect  is  not  taken 
away  nor  abridged  by  the  fact  that  his  wife  is 
the  creditor  of  the  firm;  and  he  may  exercise  it 
for  her  protection,  with  as  much  reason  and 
propriety  as  for  the  security  of  any  other  cred- 
itor. While  he  mav  object  to  a  suit  by  hi* 
wife  against  himself,  and  perhaps  to  her  suit 
against  the  partnership  of  which  he  Is  a  mem- 
ber, upon  the  ground  of  the  legal  unity  created 
by  the  marriage,  his  partners  cannoL  They 
have  acquired  no  interest  in  the  right  of  tlie 
husband  to  make  this  defense;  it  is  as  exclu- 
sively his  right  now  as  before  the  partnership- 
was  formed,  and  they  cannot  use  it  to  shield 
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the  firm  from  the  past  claims  of  its  creditors. 
It  matters  not  tp  tbem  whether  that  creditor  be 
the  wife  of  their  copartner  or  a  stranger,  and 
the  husband  is  under  no  legal  or  moral  duty 
to  interpose  a  technical  defense  which  he  alone 
can  make,  to  defeat  or  postpone  an  honest  claim 
of  his  wife  against  the  firm,  simply  because  he 
is  a  member  of  it. 

As  it  is  established  by  the  verdict  of  a  Jury, 
in  an  issue  which  affected  only  the  merits  of 
the  claim,  that  Kear  &  Co.,  are  indebted  to 


Mrs.  Freiler  in  the  sum  of  $1,372  78  upon  their 
agreement  with  her  by  which  they  obtained 
the  possession  and  use  of  her  separate  real  es- 
tate, they  ought  in  equity  to  pay  it;  and  she 
may,  with  her  husband's  consent,  have  Judg- 
ment for  it 

The  Judgment  is  reversed;  and  now,  judgment 
is  entered  on  the  verdict  infavoroftheplainliffs, 
and  against  tAe  defendants  for* $  1,972.73  Viith 
interest  thereon  from  October  6^  1887,  and 
costs. 
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PORT  ROYAL  MINING  CO.,  Appt., 

V, 

Johnson   HAGOOD   et   ai..   Composing  the 
Board  of  Agriculture,  Bespts. 

i.  The  Boftrd  of  Affiiciiltiire  under  the 
South  OuroUna  Act  on884  (18  Stat.  779)  having 
power  to  grant  or  refuse  a  lioense  to  mine  phoe- 
pbate  rook  In  navigable  streams  **a8  the  said  board 
may  in  Its  dJaoretion  deem  best  for  the  Interests 
of  the  State,**  the  issuanoe  of  suoh  a  lioense  will 
not  be  compelled  by  mandamus. 

I.  Where  aboard  luuidlseretton  to  i^nutt 
cip  reAiee  a  license,  on  an  application  for  man- 
damus, the  oondltions  on  which  it  offers  to  giant 

'  the  license  are  entirely  immateriaL 

9k  The  special  aarfetant  of  the  depart- 
ment of  agrkmltare  has  no  power  to  bind  the 
board  to  the  matter  of  granting  Ucenees  hy  anj 
representations  be  can  make. 

4.  Upon  sommary  prooeedini^  In  man- 
damus to  compel  the  issuance  of  a  license,  the 
constitutionality  of  a  statute  giving  discretion  to 
grant  or  refuse  the  lioensecannot  be  determined* 

1  The  liOgielatnre  eannot  delegate  its 
power  to  make  a  law;  but  it  can  make  a  law  to 
aeiegate  a  power  to  determine  some  fact  or  state 
of  things  upon  which  the  law  makes  or  intends 
to  make  its  own  action  depend. 

tt>  A  statnte  aMng  dlseretlon  to  grant 
or  relume  a  Bcenoe  to  mine  phoephaw  rock 
in  the  beds  ot  the  navigable  streams  which  are 
held  by  the  State  In  trust  for  the  public,  does  not 
violate  the  14th  Amendment  of  the  United  States 
Constitution,  by  discriminating  against  those  to 
whom  a  lioense  is  refused,  as  the  license  is  m  the 
nature  of  a  special  privilege,  and  not  a  right 
common  to  alL 

(AprU2,1888.) 

APPEAL  by  relator,  from  a  judgment  of  the 
Common  Pleas  Circuit  Court  of  Barnwell 
County,  denying  a  petition  for  a  mandamus  to 
compel  the  Bom  of  AgricultuTe  to  issue  to 
relator  a  license  to  mine  phosphate  rock. 
Affirmed. 

NoiB.— Mandamus  generally,  see  note  to  Flem- 
ing V.  Guthrie,  ante,  n. 

Issued  only  for  a  public  purpose.  Bnmsville 
Tump.  Co.  V.  Ind.  ante,  ass. 

Win  not  lie  to  control  official  judgment  and  dis- 
oretion.  Bates  v.  Taylor,  ante,  818. 

Issued  to  inferior  tribunals.  State  v.  Kansas  City 
Ct,  App.  ante^  476. 

To  public  officer;  when  may  issue.  U.  8.  v.  Hall. 
lL.aA.788. 
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At  a  meeting  of  the  Board  of  Agriculture 
held  in  March,  1888,  John  L.  Hammond  and 
Joseph  Hull,  residents  of  the  State  of  Georgia^ 
applied  to  the  board  for  a  license  to  mine  pbos 
phate  rock  in  the  navigable  streams  of  South 
Carolina.  The  board  declined  to  grant  the 
license,  but  in  the  official  notification  of  the 
action  of  the  boaid,  the  special  assistant  of  the 
Department  of  Agriculture  informed  them  as 
follows:  "If  you  decide  to  have  your  company 
incoiponited  under  the  laws  of  this  State,  the 
boara  will  grant  you  a  license  at  Its  next  meet- 
ing," etc.  Subsequently  the  above  named 
parties,  together  with  J.  B.  Hull,  received  from 
the  Secretary  of  State  of  South  Carolina  a 
charter  whereby  they  were  incorporated  under 
the  name  of  the  Port  Royal  Mining  Company 
with  power,  inter  alia,  to  mine  phosphate  rock. 
Application  was  then  renewed  to  the  Board  of 
Agriculture  for  a  license;  and  it  was  again  re- 
fused, upon  the  grounds  stated  in  the  opinion. 
The  company  thereupon  obtained  a  rule  to 
show  cause  why  a  writ  of  mandamus  should 
not  issue  to  compel  the  board  to  grant  such 
license. 

The  court  dismissed  the  petition  and  the  re- 
lator took  this  appeal. 

Other  material  facts  appear  in  the  opinion. 

Messrs.  Elliott  ft  Howe»  for  appellant: 

If  the  construction  which  respondents  place 
upon  the  Act  of  1884,  that  the  board  is  given 
an  arbitrary  and  unregulated  discretion  to 
grant  or  refuse  a  license,-  with  power  to  pre- 
scribe the  terms  and  conditions  upon  whicQ  a 
license  will  be  granted,  as  well  as  whether  or 
not  an  applicant  for  such  license  has  con* 
formed  to  the  requirements  prescribed  by  the 
board— is  the  true  and  necessary  meaning 
of  the  Act,  it  is  unconstitutional  and  void: 

First,  because  it  is  a  delegation  of  legiBlative 
power  to  the  Board  of  Agriculture. 

The  power  conferred  upon  the  Legislatuva 
to  make  laws  cannot  be  delegated  by  that  de> 
partment  to  any  other  body  or  authority. 

Cooley,  Const.  Um.  117,  128. 

Second,  because  the  Act  itself  fails  to  pre- 
scribe the  standard  by  which  an  applicant* a 
right  to  a  license  shall  be  determined,  but 
leaves  the  determination  of  such  standard,  and 
the  fact  of  an  applicant's  compliance  with  such 
standard,  to  the  arbitrary  aiscretion  of  the 
board. 

See  Pftjpfo  v.  Eaug  (Mich.)  87  N.  W.  Rep. 
31;  Tick  Wo  ▼.  Hoj^ns,  118  U.  8.  856  (80  U. 
ed.  220);  Baltimore  v.  Radeeke,  49  Md.  217. 

If  the  Act  of  1884  is  unconstitutional,  then 
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tbe  board  la  goTernad  by  section  67  of  the 
Oeoeral  Statutes,  under  which  they  axe  * 'au- 
thorized and  required"  to  issue  the  license; 
«nd,  this  being  a  purely  ministerial  duty, 
mandamus  wiU  lie  to  enforce  its  perform- 
ance. 

If  the  Act  of  1884  is  constitutional  there  is 
but  one  question  upon  which  the  board  passes, 
and  that  is:  Do  we  deem  it  best  for  the  inter- 
est of  the  State  that  the  applicant  should  have 
a  license  ?  If  the  answer  is  "Tes/*  the  board  is 
bound  to  grant  and  issue  the  license.  If  the 
answer  is  "No/'  the  board  is  bound  to  refuse 
to  grant  the  license. 

The  moment  that  the  question  is  answered, 
whether  affirmatively  or  negatively,  the  dis- 
cretion of  the  board  u  ezhausKed,  and  a  plain 
ministerial  duty  arises,  the  performance  of 
which  mandamus  will  lie  to  enforce. 

See  Moses,  Mandamus,  p.  125;  Mctm,  PHi- 
tumor,  18  Pick.  446;  lU,  Aate  Jiaard  of  Dental 
ESxaminen  v.  People,  10  West  Rep.  930,  128 
111.227. 

The  board  cannot  impose  any  conditions 
that  it  may  see  fit  to  do  upon  granting  the 
license. 

See  Barron  y.  Bumeide,  121  U.  S.  186  (80 
L.  ed.  016);  People  v.  lAvingeton  Co,  68  N.  Y. 
114;  State  y.  Waieon,  2  Speers,  L.  97. 

If  the  Commissioners  of  Agriculture  say  that 
they  wHl  in  no  event  grant  us  a  license  to  mine 
because  our  charter  authorizes  us  to  manu^ 
f  acture  as  well  as  to  mine,  then  the  board  has 
made  an  unlawful  discrimination  against  us, 
andin^violaUon. of  our  rights  under  the  ]4tb 
Amendment  of  ttie  Constitution  of  the  VmMi 
States. 

The  relator  is  included  under  the  designa- 
tion of  ''person"  in  the  14th  Amendment  of 
the  United  States  Constitution,  article  1. 

Pembina  O,  8.  Min.  d  MiUing  Co,  v.  Pa. 
125  U.  S.  181  (81  L.  ed.  660);  Santa  Clara  Co. 
y.  Southern  Pac.  B,  Co.  118  U.  S.  894  m  L. 
ed.  118);PAtte.  F.  Aim.  v.  N.  F.  119 U.S.  110 
(80  L.  ed.  842). 

If  the  Act  of  1884  confers  the  right  to  make 
this  discrimination,  then  it  is  void. 

See  YUk  Wo  v.  EDpkine,  eupra;  Kuhn  v. 
Detroit  (Mich.)  14  West.  Rep.  478. 

Mr.  Joseph  H«  Earle*  Atty-Gen.,  for  re- 
spondents: 

The  diversity  of  opinion  as  to  what  consti- 
tutes a  delegation  of  legislative  power  appears 
principally  in  decisions  in  reference  to  the  con- 
stitutionality of  Local  Option  Liquor  Laws, 
and  of  the  statutes  establishing  school  districts, 
and  authorizing  their  inhabitants  or  agents  to 
levy  and  collect  school  taxes.  ' 

li  Parker  Y.  Commonwealth,  6  Pa.  507,  it  was 
held  that  a  statute  which  authorized  voters  to 
decide  whether  liquors  shall  be  sold  and  licenses 
granted,  within  their  boroughs,  wards,  etc.,  in 
particular  counties,  by  a  majority  vote,  and 
providing  for  the  punishment  of  persons  sell- 
ing liquor  in  boroughs  deciding  against  it,  is 
unconstitutional,  upon  the  ground  that  legis- 
lative power  was  thereby  delegated.  This  case 
was  followed  in  Ex  parte  Wall,  48  Cal.  813, 
and  People  v.  Collins,  8  Mich.  843,  but  after- 
wards overruled  ly  Loeke^e  Appeal,  72  Pa.  491. 

On  the  other  hand,  similar  statutes  have  been 
held  to  be  constitutional,  upon  the  ground  that 
the  statute  was  complete  and  perfect  in  itself, 
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and  required  no  further  act  to  give  U  yalidi- 

ty. 

Banerqft  y.  Dumae,  21  Yt  456;  Bammmd 
y.  Hainee,  26  Md.  541;  StaU  v.  Wikox.  42 
Conn.  864;  Com.  y.  Dean,  110  Mass.  857;  Com. 
V.  BenneU,  108  Mass.  27;  State  y.  Niniee,  80  N. 
H.  279;  State  v.  Court  of  Cam.  Pteae,  86  N.  J.L. 
72;  Com.  y.  maekinffton,  24  Pick.  852. 

So  in  reference  to  the  establishment  of  school 
districts,  and  vesting  them  with  power  to  levy 
taxes  for  school  purposes;  such  statutes  have 
been  sustained  In— 

Speight  y.  People.STDl  595;  BuU  y.  Bead,  18 
Gratt.  TBiKinn^  v.  ZimpUman,  86  Tex.  554; 
StaU  y.  Pow&re,  88  Ohio  St.  54;  Peapie  y.  School 
Trueteee,  78  IlL  186:  Com,  y.  Judgee of  Quarter 
Seeeions,  8  Pa.891;  Gom.v.  Painter,  10  A.  214; 
Eobart  y.  Butte  Co.  17  CaL  82.  See  also  Bal- 
timore y.  Clunet^  28  Md.  469;  BuU  y.  Bead, 
18  Gratt.  90,  91;  Oharleeton  y.  HoUenbaek,  8 
Strobh.  L.  856. 

This  statute  cannot  in  any  way  be  affected 
by  an^  of  the  proviaiona  of  the  Federal  Con- 
stitution. 

The  State  has  in  the  beds  of  the  navigable 
streams  not  only  title  as  property,  the  fue  pri- 
vatum, but  also  the  juepuVteum,  consisting  of 
the  rights,  powers  and  privileges  derived  from 
the  Britidi  Crown,  ana  belonging  to  the  gov- 
ern mg  head,  which  she  holds  for  &e  uae  of  the 
citizens  of  the  State. 

StaU  V.  Pacific  Ouano  Co.  22  S.  C.  88. 

Each  State  still  retains  complete,  exclusiya 
and  supreme  power  over  all  persona  and  things 
within  its  limits,  where  that  power  has  not 
bi^n  specifically  ^nted  or  restrained  by  the 
Constitutfon;  and  m  respect  to  all  this  mass  of 
undelegated  and  unprohibited  power  the  Statea 
stand  to  each  other  and  to  the  general  govern- 
ment as  absolutely  foreign  nationa. 

Qibbone  v.  Ogden,  22  U.  S.  9  Wheat.  208  (6 
L.  ed.  28);  Brown  y.  Maryland,  25  U.  S.  12 
Wheat.  419  (6  L.  ed.  678);  N.  Y.  City  v.  MUn^ 
86  U.  S.  11  Pet.  102  (9  L.  ed.  648). 

That  the  14th  Amendment  has  no  application 
to  the  facts  of  this  case,  see- 

Slaughter-House  Cases,  83  U.  a  16  Wall.  86 
(21  L.  ed.  894);  BradweU  v.  i».  88  U.  S.  16 
Wall.  130  (21  L.  ed.  442);  Hayes  y.  Mo.  120  U. 
S.  71  (30  L.  ed.  580);  Barbier  v.  ConnoUy,  118 
U.  S.  27, 82  (28  L.  ed.  928,  925). 

Aa  the  respondents  have  full  power  and  au- 
thori^  to  ffrant  or  to  refuse  the  said  license  as 
they  may  in  their  discretion  deem  best  for  the 
interests  of  the  State,  and  the  proper  manage- 
ment of  the  interests  of  the  Slate  in  such  de- 
posits (A.  A.  1884,  779),  th^  cannot  be  com- 
pelled by  mandamus  to  grant  such  license. 

U.  S.  v.  5caman,  58  U.  B.  17  How.  225  (1 5 
L.  ed.  226);  U.  S.  v.  Edmunds,  72  U.  S.  6  Wall. 
568  (18  L.  ed.  692);  U.  S.  v.  Schurz,  102  U.  S. 
378  (26  L.  ed.  167);  Hayne  v.  Hood,  1  S.  C.  23: 
StaU  V.  Ful'er,  18  S.  C.  251;  EzparUMaekey, 
15  8.  C.  822;  High,  Extr.  Legal  Rem.  g§  9, 32. 
42;  Ward,  Mandamus,  68;  Moses,  Mandamus. 
88;  0.  S.  V.  Outhne,  58  U.  S.  17  How.  804  (10 
L.  ed.  106). 

MeOowan*  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  application  to  Judge  Norton  for 
a  writ  of  mandamus  against  the  respondents, 
requiring  them  to  issue  to  the  relator  a  liccDsa 
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to  mine  phoephate  rock  in  certain  navigable 
etreams  of  the  State,  under  the  following  cir- 
cumstances: 

The  relator  is  a  corporation  chartered  in  this 
Btate  for  "  the  purpose  of  mining,  dredging, 
preparing,  removing,  procuring  phosphate 
focks  and  phosphatic  deposits,  and  cleaning, 
drying,  crushins,  grinding,  and  generally  deal- 
ing in  the  same  m  the  State  of  South  Carolina," 
«t&  But,  having  no  right  to  take  the  phos- 
phate rocks  from  the  beds  of  navigable  streams 
which  belonff  to  the  State,  they  applied  to  the 
"'  Board  of  Agriculture  "  for  a  license  for  that 
purpose. 

The  hoard  refused  to  grant  the  license,  (1)  be- 
•cause  it  had  been  informed  and  beliered 
that  the  corporators  and  owners  of  the  prop- 
•erty  of  the  said  Port  Royal  Mining  Company 
are  now  indebted  to  the  State  in  a  larse  amount 
for  royalty  due  the  State  under  a  license  is- 
sued to  W.  T.  Seward  A  Co.,  its  agents;  and 
<<2)  because  the  said  Port  Royal  Mining  Com- 
pany are  operating  at  the  same  time  both  as 
miners  ana  manufacturers;  the  respondents 
deemed  it  unwise  to  flprant  a  license  to  persons, 
who  operated  in  the  double  capacity  of  miners 
4Uid  manHfacturerSfOn  accounts  the  difficulty, 
in  such  cases,  of  procuring  satisfactory  returns 
of  the  quantity  of  rock  mined,  and  the  facility 
with  which  frauds  may  be  perpetrated  against 
the  State. 

The  respondents,  however,  made  return  to 
the  rule  that  they  were  willing  to  grant  the 
license  upon  the  conditions  stated  in  the  fol- 
lowing resolution:  **  That  it  be  referred  to  tbe 
Commissioner  of  Agriculture  under  the  advice 
of  the  Attomey-Qeneral;  first,  to  procure  the 
payment  of  the  said  rovaltyj^feiring  to  the 
royalty  due  as  aforesaid  by  W .  T.  Seward  & 
Oo.)  in  its  fuU  amount,  ana  then,  and  not  till 
then,  to  grant  a  license  to  the  applicants  to 
mine:  provided  further,  such  regulations  are 
deviseo  and  agreed  upon,  in  view  of  the  appli- 
•cants  being  manufacturers  as  well  as  prop<^ed 
miners,  as  will  secure  a  just  accounting  to  the 
State  for  royalty  on  rock  to  be  raised,"  etc. 

The  Commissioner  of  Agriculture,  to  whom 
the  matter  was  referred  under  the  resolution, 
was  unable  to  devise  such  regulations  as  would 
protect  the  interest  of  tbe  State  as  directed;  and 
the  license  was  not  granted. 

Thereupon  the  relator  filed  this  petition  to 
<x>mpel  the  Board  of  Agriculture  to  issue  the 
license  demanded.  Juc^  Norton,  after  argu- 
ment, denied  the  writ  upon  the  ground  that,  to 
«prant  the  license  was  not  a  pmin  ministerid 
•duty  of  the  board,  but  was  within  the  discretion 
^ven  them  by  the  State— holding  also  that  the 
Act  giving  such  discretion  was  not  unconstitu- 
tional. '*The  authorities  recited  relate  to  Acts, 
where  only  the  right  to  exercise  certain  privi- 
lefea  upon  which  a  ^neral  restraint  has  been 
Jaid,  not  to  the  disposition,  as  in  the  case  before 
me,  of  private  property;  for  example,  the 
right  to  sell  liquors,  not  the  right  to  require 
the  government  to  fnmlBfa  liquor  to  be  sold; 
the  right  to  set  up  a  laundry,  not  the  risrht  to 
use  government  buildings  for  that  purpose^"  etc. 

From  this  order  the  relator  appeals  to  this 
•court,  upon  numerous  exceptions  which  are 
printed  in  tbe  "brief"  and  need  not  be  restated 
here.  We  think  all  tbe  points  made  may  be 
•considered  under  the  following  propositions: 
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First  That  it  was  error  to  hold  that  the  re- 
spondents refused  to  grant  the  license  in  the 
ezerdse  of  a  discretion  given  them  by  law. 

Second.  But  if  so,  that  the  Act  of  the  Legis- 
lature purporting  to  confer  such  discretion  was 
unconstitutional  and  conferred  no  legal  author- 
ity: (1)  because  it  was  an  effort  to  delegate 
legislative  authority  to  the  Board  of  Agricul- 
ture; (2)  and  because  the  Act  does  not  specify 
the  standard  t^  which  an  applicant  for  a  hoensc 
must  conform;  but  the  establishment  of  such 
standard,  and  whether  an  applicant  for  such 
license  meets  tiie  requirements  of  such  stand- 
ard, are  both  left  to  the  arbitrary  and  unregu- 
lated discretion  of  the  Board  of  Agriculture. 

Did  the  Boaid  of  Agriculture  have  the  dis- 
cretion to  grant  or  refuse  the  application  for  a 
license,  asln  their  Judgment  they  deemed  best 
for  the  interests  of  the  State? 

The  writ  €f  mandamus  is  the  highest  judicial 
writ  known  to  the  law,  and  it  is  well  settled 
that  it  issues  only  in  cases  where  there  is  a  spe- 
cific leffal  rig^t  to  be  enforced,  or  where  there 
is  a  pontive  duty  to  be  performed,  which  can 
be  p^ormed,  and  where  there  Is  no  other 
spedflc  remedy.  "  When  the  legal  right  is 
doubtful,  or  when  the  performance  of  the  duty 
rests  h)  discretion,  or  when  there  is  other  ade- 

Suate  remedy,  a  writ  of  mandamus  cannot 
[ghtf  ully  issue.     See  Ex  parts  Mcuikeff,  15  8. 
C.  880. 

Soon  after  the  value  of  phosphatic  deposits 
became  known,  the  Xegislature  made  it  an  in- 
dictable offense  to  dig  or  mine  phosphatic  rocks 
or  deposits,  without  authority,  from  the  beds 
of  the  navigable  streams  ana  waters  of  the 
State,  and  charged  the  "  Board  of  Agriculture" 
exclusively  with  the  protection  of  the  rights 
and  interests  of  the  State  therein. 

At  that  time  it  seems  to  have  been  the  policy 
of  the  State  to  encourage  the  granting  of 
licenses  to  "dig  and  mine;"  and  in  that  view, 
an  Act  was  passed  which  required  the  board 
"to  issue  to  all  citizens  of  the  State  and  bodies 
corporate  applying  for  the  same,  licenses  grant- 
ing a  gpneral  right  to  dig  and  mine  phosphate 
rocks  in  the  navigable  streams  and  waters  of 
the  State."    See  §  67,  Gen.  Stat. 

Under  this  provision  it  certainly  was  a  plain 
ministerial  duty  of  the  Board  ofaAgriculture, 
to  issue  licenses  for  a  compensatlbn  or  royalty 
to  all  persons  who  applied  for  the  same.  But 
it  appears  that  in  1884,  the  State  changed  its 
policy  in  reference  to  these  valuable  deposits, 
and  passed  an  Act,  which  provides  as  follows: 
"That  in  every  case  in  which  applications 
shall  be  made  to  tbe  Board  of  Agriculture  for 
a  license  to  dig,  mine  and  remove  phosphate 
rock  and  phosphatic  deposits  from  the  beds  of 
the  navigable  streams,  or  from  tbe  marshes  of 
this  State,  it  shall  be  within  the  power  and  au- 
thority of  the  said  board  to  grant  or  refuse  the 
said  license,  as  the  said  bofuil  may,  in  its  dis- 
cretion, deem  best  for  the  interests  of  the  State, 
and  the  proper  management  of  the  interests  of 
the  State,  in  such  deposits,"  etc.  18  Statutes, 
779. 

It  will  be  observed  that  there  is  no  other  pro- 
vision in  the  Act,  but  it  seems  to  have  been 
passed  for  the  express  purpose,  as  stated  in  the 
title,  of  "defining  the  powers  of  the  Board  of 
Agriculture,"  in  granting  just  such  licenses  as 
the  one  in  contention  in  this  case.    It  seems  to  us 
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that  tt  would  be  difficult  to  frame  an  Act  giy- 
inglarger  powers  of  discretioD. 

We  cannot  take  the  view  so  earnestly  pressed, 
that  the  board,  by  declaring  a  willingness  to 
grant  the  license,  upon  the  performance  of  cer- 
tain conditions,  thereby  exercised  the  only  dis- 
cretion allowed  Uiem,  and  (the  conditions  being 
disregarded)  that  nothing  remained  but  the 
pIciD  ministerial  duty  of  i&uing  the  license.  It 
seems  to  us  that  the  transaction  was  an  entirety, 
nnd  cannot,  as  suggested,  be  divided  into  two 
separate  and  distinct  acts. 

The  character  of  the  condition!  has  nothing  to 
do  with  the  inquiry  here.  Under  the  law  it 
was  for  the  board  to  determine,  considering  all 
the  circumstances,  whether  it  was  most  for  the 
interests  of  the  State  'Ho  grant  or  refuse  the 
license."  Nor  do  we  think  that  the  special 
assistant  of  the  Department  of  Agriculture  had 
the  power  to  bind  the  board,  in  the  matter  of 
granting  licenses,  by  any  representations  he 
could  make.  See  Oharletion  y.  HoUtnbaek^  8 
Strobh.  L.  857. 

It  is  insisted,  however,  that  if  this  be  the 
proper  construction  of  the  Act  of  1884,  it  is 
void  under  the  Constitution  of  the  State  and 
affords  no  justification  for  the  respondents  in 
refusing  the  license,  for  the  reason  that  it  was 
a  delegation  of  legislative  powers  to  the  Board 
of  Agriculture. 

We  have  just  seen  that  mandamus  only  lies 
for  the  enforcement  of  a  plain  ministerial  duty; 
but  it  is  not  obvious  bow  that  can  be  a  plain 
duty  which  is  only  ma^  to  affiear  by  declar- 
ing an  Act  of  the  JLegislature  unconstitutional. 

It  is  not  the  province  of  the  Board  of  Agri- 
culture to  determine  the  constitutionaltv  of 
laws  defining  their  own  powers;  nor  will  the 
courts,  upon  summary  proceedings  in  man- 
damus determine  as  to  the  constitutionality  of 
statutes  affecting  the  rights  of  third  persons. 
Ex  parte  Lynch,  16  S.  C.  40. 

It  is  undoubtedly  true  that  legislative  power 
cannot  be  delegatea,  but  it  is  not  always  easy 
to  say  what  u  and  what  is  not  legislative 
power,  in  the  sense  of  the  principle.  The 
Legislature  is  only  in  session  for  a!short  period 
of  each  year,  ana  during  the  recess  canoot  at- 
tend to  what  might  be  called  the  business  af- 
fairs of  tlie^^tate.  From  the  neeeesity  of  the 
case  as  well  as  the  character  of  the  business  it- 
self, that  must  be  performed  by  agents  ap- 
pointed for  that  purpose, — such  as  the  Railroad 
Commission,  Regents  of  the  Lunatic  Asylum, 
the  State  Board  of  Canvassers  of  Elections, 
"  Sinking  Fund  Commission,"  etc. 

The  numerous  authorities  cited  In  the  argu- 
ment show  conclusively  that  while  it  is  neces- 
sary that  the  law  itself  should  be  full  and  com- 
plete as  it  comes  from  the  proper  lawmaking 
body,  it  may  be,  indeed  must  be,  left  to  agents 
in  one  form  or  another,  to  perform  acts  of  ex- 
ecutive administration,  which  are  in  no  sense 
legislative. 

Without  incumbering  this  opinion  with  the 
authorities,  we  think  the  view  is  well  stated  in 
Loeke^M  Appeal,  72  Pa.  491:  "Then  the  true 
distinction,  I  conceive,  is  this:  the  Legislature 
cannot  delegate  its  power  to  make  a  law*  but 
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it  can  make  a  law  to  delegate  a  power  to  de- 
termine some  fact  or  state  of  things  upon  whidi 
the  law  makes  or  intends  to  make  its  own  ao> 
tion  depend.  To  deny  this  would  be  to  stop 
the  wheels  of  government.  There  are  many 
things,  upon  which  wise  and  useful  legislation 
must  depend,  which  cannot  be  known  to  the 
lawmaking  power,  and  must  therefore  be  a 
Bubiect  of  inquiry  and  determination  outside  of 
the  halls  of  legislation." 

But  it  is  further  claimed  thai,  although  the 
Act  of  1884  does  not  on  its  face  make  discrim- 
inations, yet  the  absolute  discretion  which  it 
^  ves  enables  the  Board  of  Agriculture  to  do  so, 
m  violation  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  which,  among 
other  things,  declares  that  **  No  State  shafi 
deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws." 

The  rehitor  charges  that  the  board  refused 
to  grant  to  it  a  license  to  mine  phosphate 
rocks  in  navigable  streams,  for  the  reason,  hi 
part,  that  the  said  company  was  already  in  the 
business  of  manufacturing  phosphate  rocks; 
and  they  deemed  it  unwiBe  to  issue  a  license  to 
those,  "  who  operate  in  the  double  capacity  of 
miners  and  manufacturers;"  while  they  granted 
such;  licenses  to  "the  Sea  Island  Chemi<»l 
Company"  and  the  "Carolina  Mining  Com* 
pany"— Doth  being  at  the  same  time  mann* 
facturers  of  phosphates.  This  was  denied  as  a 
matter  of  fact;  and  we  observe  that  in  "Uie 
statement  of  facts  agreed  upon"  is  the  follow- 
ing: "That  neither  the  ^a  Island  Chemical 
Company,"  nor  the  "Carolina  Mining  Com- 
pany "  are  now  engaged  in  manufacturing  fer* 
tilizers,  nor  were  they  so  engaged  at  the  time 
their  licenses  were  issued,  nor  were  they  ever  so 
engaged."  But  we  do  not  see  how  Uie  14th 
Amendment  of  the  United  States  Constitution 
applies  to  this  case. 

It  was  decided  in  8UUe  v.  PaHflo  Ouano  Ckm^ 
pany,  22  S.  C.  84,  that  the  State  has  in  thebeda 
of  the  navigable  tidal  waters  on  the  seacoast 
"not  only  title  as  prop(*rty— the  4us  privatum, 
but  something  more — ^the^tM  puolieum,**  and  in 
reference  thereto  was  charged  with  "trust 
duties."  Although  held  for  the  benefit  of  the 
public,  we  suppose  that  the  State  has  the  ex- 
elusive  right  to  control  them,  and  might  refuse 
to  grant  anj  licenses  to  private  persons  or  cor- 
]>orate  bodies  to  mine  in  them. 

The  relator  is  not  asking  to  be  protected  in  a 
right  common  to  all;  but  to  obtain  a  license  to 
mine  in  the  navigable  waters  of  the  State, 
which  is  in  the  nature  of  a  special  privilege. 
The  relator  company  has  a  charter  both  to 
mine  and  manufacture  phosphates,  which  they 
may  do  without  any  restraint  whatever. 
But,  as  forcibly  stated  at  the  bar,  "The  right  to 
mine  and  the  right  to  the  mines  are  essentially 
different;  and  so  likewise  is  the  right  to  manu- 
facture and  the  right  to  procure  from  the  State 
the  materials  to  be  manufactured." 

The  judgment  of  this  Court  is  that  the  judg- 
ment if  the  Circuit  Court  be  affrmed, 

Slmpaon,   C%.  /.»  and  Mclver*  A.  /•.. 

concur 
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Tohn  B.  RAINWATER,  Appt.^ 

M.  J.  HARRIS,  Admix.,  eta 
(....Ark. ) 

A.  widow  who  luui  paid  a  just  elaim  against 

the  estate  of  her  deceased  husband  cannot,  upon 
beinir  subsequently  appointed  administratiiz,  re- 
ooYer  back  the  money  for  the  estate,  where  it 
owes  no  other  debts. 

(Hay  U,  1880.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Washington  Circuit  Court,  in  favor  of 
plaintiff,  and  from  an  order  denying  a  new  trial 
m  an  action  for  money  bad  and  received.  Be- 
versed. 

The  case  is  sufficiently  stated  in  the  opinion. 

Mr,  B.  R.  DavidsoBt  for  appellant: 

If  in  contemplation  of  the  parties  it  was  not 
intended  that  the  money  should  be  repaid,  the 
law  wiU  not  imply  a  promise  to  repay. 

Chitty,  Cont.  p.  28;  8  Addison,  Cont 
^§1408,  1409. 

The  action  for  money  had  and  received  is  in 
its  nature  an  equitable  action;  and  it  cannot  be 
maintained  where  it  would  be  inequitable  to 
make  the  party  pay  the  money. 

2  Greenl.  Ev.  p.  99,  §  117. 

An  administrator  or  executor  paying  a  debt 
or  legacy  voluntarily  cannot  recover  the  same 
1>ack,  unless  creditors  appear  of  whom  he  has 
no  knowledge  and  could  not  have  known  by 
due  diligence. 

Wms.  Exrs.  1461. 

If  an  administrator  or  executor  with  knowl- 
edge of  outstanding  debts  voluntarily  pays  a 
legacy  or  makes  a  distribution,  he  cannot,  if  as- 
sets prove  deficient,  compel  the  legatee  or  dis- 
tributee to  refund. 

JSarkins  v.  HvyhcB,  60  Ala.  822;  DatU  v. 
Newman,  2  Rob.  (Ya )  664.  See  Lavmn  v. 
Hanaborouah,  10  B.  Mon.  148;  Evans  v,  Fisher, 
40  Miss.  644;  Bumpass  ▼.  Chambers,  77  N.  C. 
857;  Whitehall  ▼.  Squire,  1  Salk.  296;  Vroom 
▼.  Van  Home,  10  Paice,  649-^67. 

A  payment  by  a  widow,  of  a  claim  against 
the  estate  of  her  deceased  hu8band,i8  bindmg  on 
the  estate. 

i-eeJDorsett  v.  Frith,  26  Ga.  687;  Bchouler, 
Exrs.  &  Admrs.  §  198;  Qrayfbrook  v.  Fox,  1 
Plowd.  280;  Vanaerzeer  v.  Alston,  16  Ala.  494, 
499,  600;  Brown  v.  Walter,  58  Ala.  818. 

Where  one  acts  for  an  estate  and  subsequent- 
Iv  administers,  the  letters  relate  back  to  the 
death  of  the  intestate,  and  ^lake  valid  all  acts 
prior  to  administration. 

Hatch  V.  Proctor,  102  Mass.  858;  Alwrd  v. 
Marsh,  12  AUen,  608;  Priests.  IFa**i7i«,  2 Hill 
(N.  Y.)  226;  Magner  v.  Ryan,  19 Mo.  196;  Bear 
gan  ▼.  Long,  21  Ind.  264,  266;  HiU  v.  Ourtis,  L. 
R.  1  Eq.  90,  100;  WhitehaU  v.  Sqvire,  1  Salk. 
295;  Vroom  v.  Van  Home,  10  Paige,  649.  567, 
658;  Walker  v.  May,  2  Hill,  Ch.  (S.  C.)  22; 
Graysbrook  v.  Fox,  1  Plowd.  280;  Drury  v. 
Natick,  10  Allen,  174;  Stagg  v.  Green,  47  Mo. 
600;  McDearvnan  v.  Maxjield,  88  Ark.  681; 
Schouler,  Exrs.  &  Admrs.  §  196. 
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The  administratrix  was  estopped  by  her  con- 
duct from  prosecuting  this  action. 

See  Hanley  v.  Foley,  ISB.Mon.  619;  Sanger  v. 
Wood,  8  Johns.  Ch.  417;  Bigelow,  Estoppel,  p. 
608;  PistoU  v.  Street,  6  Port.  (Ala.)  64;  Woolfork 
y.  SuUiwin,  28  Ala.  666;  2  Herman,  Estoppel, 
§  1125;  Vroom  v.  Van  Home,  10  Paige,  649- 
668;  Walker  Y.  May,  2  HiU,  Ch.  (8.  C.)  22. 

Mr.  J.  D.  Walker  for  appellee. 

Hng^hes*  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  in  this  action  allesed  that  the 
defendant.  Rainwater,  was  iDdeSted  to  the 
plaintiff  in  the  sum  of  $800  for  money  had  and 
received  of  her. 

The  answer  contains  three  counts:  first  a  gen- 
eral, and  second  a  special,  denial.  The  third 
count  is  as  follows:  "That  prior  to  the  death 
of  the  said  J.  A.  Harris,  to  wit,  in  the  year 
188-,  this  defendant  loaned  to  him  the  sum  of 
$800  in  cash,  and  took  no  note  or  evidence  of 
indebtedness  therefor;  but  that  the  same  was 
entered  bv  the  said  Harris  in  his  own  private 
memoranaum  book;  that  the  said  J.  A.  Harris 
was  thereafter  taken  sick  and  died  intestate  be- 
fore securing  or  paying  the  same;  that  he  died 
indebted  to  this  defendant  in  the  sum  of  $800 
and  the  interest  thereon;  that  at  the  time  of  his 
death  he  left  the  said  M.  J.  Harris,  his  widow, 
and  William  Harris,  his  son,  his  sole  heirs  him 
surviving  and  left  propertv  not  exceeding  $760 
in  value;  that  he  was  not  indebted  at  said  time 
except  to  this  defendant,  as  he  believes  and  al- 
leges, and  had  no  outstanding  claims  for  col- 
lection, as  defendant  believes  and  alleges; 
that  some  time  after  the  death  of  the  said  Har- 
ris, this  defendant  called  the  attention  of  said 
M.  J.  Harris  to  the  indebtedness  of  her  said 
husband,  deceased,  to  this  defendant,  and  of 
his  entry  in  his  memorandum  book  of  the  same; 
that  by  agreement  of  the  said  M.  J.  Harris  and 
this  defendant  she  paid  this  defendant  the  sum 
of  $800  in  full  satisfaction  of  the  said  claim, 
which  was  the  oolv  sum  of  money  ever  paid  to 
the  defendant  by  the  plaintiff.-' 

The  defendant  then  sets  out  in  the  same  plea 
that  said  M.  J.  Harris  had  sued  him  in  her  own 
right  for  said  sum,  as  money  loaned  him,  and 
that  upon  a  verdict  of  a  Jury,  judgment  was 
rendered  for  him;  and  concludes  nis  plea  by 
saying:  "This  defeuijlaQt says  that  tie  sole  anH 
only  object  had  in  administering  upon  the  es- 
tate of  her  said  husband  was  to  trv  and  compel 
him  to  pay  the  sum  of  money  based  on  the 
transaction  aforesaid  with  hcrsef f  after  the  death 
of  her  said  husband ." 

A  demurrer  was  filed  to  the  answer  "Because 
it  did  not  state  facts  sufilcient  to  constitute  a 
defense  to  the  action." 

The  court  overruled  the  demurrer  to  the  first 
paragraph  of  defendant's  answer,  to  which  the 
plaintiff  excepted,  and  sustained  the  demurrer 
to  the  third  paragraph  of  same,  to  which  de- 
fendant excepted.  After  hearing  the  evidcnco 
the  court  sitting  as  a  jury  found  the  facts,  ('.c- 
clared  the  law,  and  gave  Judgment  for  tl.o 
plaintiff  for  $846.65. 

The  defendant  moved  for  a  new  trial,  his 
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motion  was  oyeiTuled,  and  he  excepted  and  ap- 
pealed. 

The  motioii  for  new  trial  aadgna  four  causes: 
<1)  the  findings  of  the  court  are  contrary  to  law; 
(2)  the  findings  of  the  court  are  contrary  to  and 
not  sapportra  hy  the  evidence;  (8)  the  court 
erred  in  excluding  evidence  offered  by  the  de- 
fendant; (4)  the  court  erred  in  sustaining  the 
demurrer  to  the  third  paragraph  of  defendant's 
answer.  The  appellant's  counsel  abandons,  in 
his  Met,  all  tne  causes  or  grounds  alleged, 
save  the  fourth. 

Did  the  third  paragraph  of  defendant's  an- 
swer contain  a  good  defense  to  the  action? 
The  demurrer  admits  the  facts  alleged  in  the 
plea,  from  which  it  appears  that  the  said  J.  A. 
Ciarris,  at  the  time  of  his  death,  owed  no  debts 
save  the  one  to  defendant,  which  was  paid  by 
the  widow  before  grant  of  administration  to 
her;  and  that  she  had  administered  for  the  sole 
purpose  of  recovering,  in  her  capacity  as  ad- 
ministratrix, the  $800  she  had  paid  to  the  de- 
fendant. 

The  trial  court  found  that  Mrs.  Harris,  be- 
lievhig  her  husband  indebted  to  the  defendant, 
had  voluntarily  paid  him  the  $300,  but  held 
that  the  same  was  unauthorized  by  law.  But 
the  payment  havlnff  been  made,  ought  the 
plaintiff  now  to  be  tdlowed  to  recover  the  sum 
paid  to  defendant? 

There  are  no  creditors  who  can  object  to  the 
settlement.  It  was  not  to  the  detriment  of  the 
State,  but  in  its  interest,  as  no  interest  was 
paid  upon  the  sum  loaned  by  appellant  to  ap- 
pellee's intestate.  The  widow  was  entitled  to 
administration,  and  to  the  care  and  custody  of 
the  property  before  administration. 

She  was  entitled  by  law  to  an  interest  of 
one  third  in  the  estate,  an  amount  that  would 
have  exceeded  the  sum  she  paid  appellant,  the 
estate  consisting  of  about  $900  peraonal  prop- 
erty, as  the  evidence  shows.  There  was  but 
one  heir,  a  son  of  the  intestate,  who  may  or 
who  may  not  have  been  of  lawful  age,  as  far 
as  appeara  from  the  transcript  in  the  case. 

Authorities  are  not  wanting  which  hold  that 
where  an  estate  has  been  settled,  and  the  debts 
paid  by  those  interested  in  it,  without  admin- 
ustration,  the  settlement  will  not  be  disturbed, 
and  that  an  administrator  qualifying  after- 
wards cannot  recover  the  assets,  where  there  is 
no  necessity  that  he  should  be  allowed  to  do  so. 

In  Harrti  v.  Seal$,  29  0a.  686,  the  court 
said:  '*In  the  case  In  which  there  are  no 
debts,  the  regular  administrator,  if  there  is 
one,  is  bound  to  divide  out  the  estate  among 
the  heirs  or  next  of  kin  according  to  the  Stat- 
ute of  Distributions.  Therefore,  if  in  that 
case  an  executor  deson  tort  divides  out  the  es- 
tate in  that  way,  the  act  will  be  good,  the  di- 
vision will  stand."  In  a  word  the  act  will 
amount  to  a  vidld  administration  of  the  estate 
in  full. 

In  Taylor  V.  P//t«tp»,  80  Vt.  288,  it  is  held 
that  it  is  competent  for  all  the  heirs  of  a  de- 
ceased person,  if  they  are  of  age,  to  settle  and 
pay  the  debts  of  the  estate  and  divide  the  prop- 
erty amoDg  themselves,  without  the  interven- 
tion of  au  administrator;  and  neither  the  cred- 
itors nor  debtors  of  an  estate  have  a  right  to 
complain. 

In  Biehardion  v.  Merrill's  Estate,  82  Vt.  28, 
it  is  held  that  in  settlement  of  an  administra- 
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tor's  accounts,  be  is  entitled  to  be  allowed  for 
money  paid  by  him,  in  liquidation  of  a  daim, 
which  could  have  been  enforced  against  him 
either  at  law  or  in  equity.  Notes  for  one 
thousand  were  returned  by  the  administrator 
on  his  inventory  of  the  intestate.  The  widow 
claimed  they  were  her  property,  and  the  ad- 
ministrator paid  her  $1,000,  and  kept  the 
notes.  The  notes  were  afterwards  hela  to  be 
the  widow's.  The  probate  court  refused  to 
allow  the  administrator  credit  for  the  $1,000; 
and  the  judgment  was  reversed,  and  the  credit 
allowed. 

These  cases  serve  to  show  that  while  it  is  ir- 
regular and  unauthorized  to  settle  estates,  out- 
side of  a  regular  administration,  yet  that  it  Is 
not  every  settlement  thus  made  that  will  be 
interfered  with,  and  that  where  a  settlement  is 
fair,  without  fraud,  and  in  furtherance  of  the 
purposes  of  a  regular  administration,  and 
made  by  competent  parties,  it  will  not  be  repu- 
diated, merely  on  account  of  the  irregularity. 

It  is  true,  Jttdffe  Coolev.  in  Oilk^  v.  Bamil- 
ton,  22  Mich.  2b6,  says  that  under  our  TOt>bate 
svstem,an  administrator  is  a  mere  officer  of 
the  law;  and  though  his  title  to  the  assets  of 
the  estates  relates  back  to  the  death  of  the  in- 
testate, yet  it  is  an  official  title,  which  cannot 
be  affected,  to  the  prejudice  of  the  estate,  by 
anv  act  of  his  prior  to  his  appointment;  nor 
will  his  title  be  affected  by  any  estoppel  that 
does  not  rest  on  equities  against  the  estate. 

If  the  doctrine  of  estoppel  could  apply  in 
the  case  at  bar.  It  could  certainly  rest  upon  an 
equity  against  the  estate.  This  claim  was  for 
loaned  money,  for  the  use  of  which  no  interest 
was  claimed  or  received;  its  payment  could 
have  been,  and  it  was  Just  and  right  that  it 
should  have  been,  enforced  against  the  estate 
in  the  regular  way,  had  not  the  widow  of  the 
deceased,  being  satisfied  that  it  was  just,  dis- 
charged it,by  the  payment  of  the  $800  to  the  ap- 
pellant, before  grant  of  adminisdration  to  her. 

In  Priest  v.  Walkins  2  Hill,  225,  a  note  be- 
longing to  the  estate  of  the  intestate  was  paid 
to  his  widow,  who  subsequently  united  with 
another  in  taking  out  lettera  of  administration, 
and  they  then  brought  an  action  upon  the  note 
in  their  representative  capacity.  "Held,  that 
notwithstanding  the  provisions  of  the  Revised 
Statutes,  as  to  executors  de  son  tort,  the  lettera 
related  back  to  the  time  of  the  intestate's  death, 
and  therefore,  the  payment  to  the  widow  was 
a  bar  to  the  action.^'  This  is  the  converse  of 
the  case  at  bar.  Here  the  widow  paid  the  debt 
of  her  deceased  husband  before  administration,, 
then  administered  and  sued  to  recover  the 
amount  paid.  Ought  not  the  rule  to  work 
both  ways? 

In  Brearty  v.  Morris,  28  Ark.  166,  Chief 
Justice  English  said  in  substance  that,  though 
it  is  against  the  policy  of  the  statute  to  allow  a 
person,  especially  a  stranger,  to  pay  unauthen- 
ticated  claims  against  an  estate,  and  procure 
their  allowance  against  the  objection  of  the 
administrator,  by  the'testimony  of  the  original 
claimant,  and  might  lead  to  gross  frauds 
against  an  estate, yet  when  this  was  done  by  the 
widow  of  the  deceased,  there  being  then  no 
administrator,  and  there  was  reason  to  believe 
that  she  acted  in  good  faith,  and  that  the  claims 
were  just,  no  injustice  could  have  been  done 
the  estate..    At  common  law  the  personally  of 
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a  testator  vested  in  his  executor  from  the 
death  of  the  testator  by  virtue  of  the  will,  but 
in  au  administrator  from  the  grant  of  adminis- 
tration. An  executor,  befora  probate,  might, 
at  common  law,  take  possession  and  dispose  of 
the  personalty  of  his  testator  and  perform  al* 
most  any  act  pertainins^  to  his  office,  except  to 
bring  or  defend  a  smt.  Under  our  statute, 
executors  and  administrators  stand  upon  the 
same  footing,  and  their  powers  before  probate 
are  limited  to  the  decent  burial  of  the  deceased, 
preservation  of  his  estate,  and  the  payment  of 
necessary  funeral  expenses.  Mansfield,  Dig. 
g  U' Diamond  v.  J^iOl,  15  Ark.  26. 

'*But  (says  Judge  Smith,  delivering  the 
opinion  in  MeDearman  v.  Masfield,  88  Ark. 
686)  if  he  does  intermeddle  and  afterwards 
qualifies,  his  letters  relate  back  and  legalize  his 
previous  tortious  acts,  makine  him  accounta- 
ble to  the  ^Tsons  interested  In  the  estate. 
And  this  liability  to  account  involves  a  validity 
in  his  acts  which  is  a  protection  to  those  who 
have  dealt  with  him,"— citine  8  Redf.  Wills, 
chap.  2,  pp.  18-16;  ^ffg  v.  Cfreen,  4!7  Bio.  600; 
A'vordY,  Mar9h,  12  Alien,  608;  Ilatch  v.  Broe^ 
tor,  102  Mass.  851;  Priest  v.  Watkina,  2  Hill, 
225;  Battoon  v.  (heraeker,  8  Johns.  126.  See 
also  BeU  v.  Wekh,  88  Ark.  147. 

'*The  title  to  personal  property  of  a  deced- 
ent is  in  abeyance  until  bis  executor  qualifies, 
or  an  administrator  is  appointed,  when  it  vests 
in  him  by  relation  from  the  time  of  his  death." 
Only  acts  which  come  properly  within  the 
authority  and  scope  of  a  rightful  representa- 
tive, when  performed  before  appointment  and 
without  probate  sanction,  will  afford  immunity 
from  personal  liability  to  the  representative, 
under  this  doclrine  of  relation.  Schouler, 
Exrs.  &  Admrs.  2d  ed.  190,  194. 

In  Bnnon  v.  Walter,  58  Ahi.  810.  it  is  held 
that  "An  executor  de  9on  tort  cannot,  by  bis 
wrongful  act,  acquire  a  benefit,  but  is  pro- 
tected in  all  acts,  not  for  bis  own  benefit,  which 


the  rightful  representative  may  do;  and  that 
where  one  has  received  and  used  assets  of  an 
estate,  under  circumstances  constituting  him 
an  executor  de  mm  tori,  he  mav  show,  when 
called  to  account  in  equity  by  the  rightful  rep- 
resentative, that  there  are  no  outstanding 
debts  and  that  he  has  applied  the  assets  for  the 
use  and  benefit  of  the  distributees  as  they  must 
have  been  applied  in  due  course  of  administra- 
tion."   See  also  1  Williams,  Exrs.  818. 

The  fair  payment  of  monev  out  of  the  asseta 
of  an  intestate's  estate  that  is  solvent,  by  one 
who  afterwards  became  administrator,  in  dis- 
charge of  bona  fide  indebte  Iness  of  the  estate, 
and  which  the  administrator  would  have  been 
bound  to  pay  indue  course  of  administration » 
should  not  be  needlessly  disturbed,  where  the 
parties  to  the  transaction  acted  in  good  faith, 
prudently  and  honestly.  Schouler,  Exrs.  & 
Admrs.  §§  198,  194,  and  cases  cited. 

The  defendant,  at  the  trial,  offered  to  prove 
by  his  own  testimony  that  be  had  loanea  said 
James  A.  Harris  (SOO  to  pav  upon  the  Carua- 
ban  land,  on  the  28d  day  oi  ^vember,  1883; 
that  he  had  taken  no  note  for  the  same,  and 
that  he  had  never  been  paid  the  same,  or  any 
part  thereof,  except  as  paid  by  the  widow,  the 
plaintiff;  that  at  the  time  he  loaned  him  the 
money  be,  the  said  Harris,  made  an  entry  in 
his  own  private  memorandum  book — ^to  which 
testimony  plaintiff  at  the  time  objected,  which 
obiection  was  sustained  by  the  court,  and  the 
said  testimony  was  excluded,  to  which  the  de- 
fendant at  the  time  excepted. 

There  was  no  error  in  excluding  this  testi- 
mony as  to  transactions  between  appellant  and 
the  deceased.  MiHer  v.  Jones,  82  Ark.  837; 
IfeRae  v.  Holeomb,  46  Ark.  806;  Park  v.  Lock^ 
48  Ark.  184.    Schedule  to  Const.  1874.  g  2. 

There  was  error  in  sustaininff  the  demurrer 
to  the  third  paragraph  of  app^lant's  answer. 

Bm>er8ed  and  remanded. 
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1.  Where  &  will  g^ftve  to  one,  in  addition  to  what 
the  testator  bad  ''already  given  him,  the  further 


sum  of  $600,**  parol  evidence  Is  admissible  ta 
show  that  he  had  never  given  to  him  any  mone j 
or  property  except  the  money  represented  by 
promissory  notes  given  by  the  legatee  and  found 
among  testator's  assets,  and  that  the  relations  be- 
tween them  were  those  of  the  closest  intimacy 
and  affection,  and  that  testator  had  made  declara- 
tions to  the  effect  that  he  had  given  the  legatee- 
money  with  which  to  engage  In  business  for 


KoTE.— TTfll;  eonsbruction  of;  intenUon  of  testator 

to  govern. 

Intention  must  be  shown  by  the  will  Itself,  and 
not  wholly  by  facts  outside  of  its  terms.  Pugh  v« 
Pugh,  8  West.  Bep.  681,  106  Ind.  662;  Kirkland  v. 
Conway,  8  West  Rep.  478, 116  TL  438. 

The  leading  principle  in  the  construction  of  wills 
is  that  the  intention  of  the  testator,  If  not  incon- 
sistent with  the  rules  of  law,  must  govern;  and  this 
intention  is  to  be  ascertained  from  the  whole  will 
taken  together.  Tuttie  v.  Heidermann,  5  Kedf.  208; 
Cipperiy  v.  ClpperJy.  40  How.  Pr.  270;  Covenhoven 
v.  Shuler,  2  Paige,  122;  Crosby  v.  Wendell,  6  Paige, 
548;  Parks  v.  Parks,  9  Paige,  107. 

When,  therefore,  the  Intention  is  apparent  upon 
the  whole  will  taken  together,  the  court  must  give 
such  a  construction  as  will  support  that  intent,  even 
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against  strict  grammatical  rules.  And  to  effectuate 
his  evident  intention,  words  and  limitations  maybe 
transposed,  supplied  or  rejected.  Schettier  v. 
Smith,  41  N,  Y.  841;  Eillam  v.  Allen,  62  Barb.  613; 
DuBois  V.  Hay,  83  How.  Pr.  803, 7  Bosw.  283;  Phillipa 
V.  Da  vies,  92  N.  Y.  204;  Drake  v.  Pell,  8  Bdw.  Ch.  251; 
Mason  v.  Jones,  2  Barb.  229;  LoriUard  v.  Coster,  5. 
Paige,  172;  Jackson  v.  Hoover,  26  Ind.  621;  Rathbone 
V.  Dyckman,  8  Paige,  9. 

To  effectuate  the  testator*s  intention,  we  are  an- 
thorized  to  give  the  most  liberal  construction  to- 
the  word  "leave,"  and  read  it  as  though  the  word 
'*have,"  had  been  written  instead.  DuBois  v.  Bay,. 
86  N.  Y.  172. 

Parol  evidence  to  prove  intention  of  testator. 
Upon  the  question  whether  parol  evidence  is  ad- 


Ihdiaha  Supbsmb  Goubt. 


which  he  had  talcen  noteB,  and  that  he  did  not  in> 
tend  the  notes  should  eyer  be  paid,  but  intended 
to  give  the  legatee  the  money  so  furnished. 
il  When  lajigomge  In  »  will  can  be  made  con- 
sistent with  the  facts  to  which  it  refers,  onlj  upon 
the  theory  that  the  testator  mtended  a  legacy  to 
his  debtor  as  an  additional  or  cumulative  irratuitj* 
and  thus  canceled  the  debt,  parol  eyidence  may 
be  heard,  showing  the  manner  in  which  the  testa- 
tor treated  and  talked  of  the  debt,  so  as  to  apply 
the  language  used  to  the  facts  in  question  that  its 
real  meaning  may  be  ascertained. 

(April  4l,lfl8B.) 

APPEAL  bjT  plaintiff,  from  a  Judgment  of 
the  Superior  Court  of  Allen  County,  in 
favor  of  defendant  in  an  action  by  an  adminis- 
trator to  recover  the  amount  alleged  to  be  due 
upon  certain  promissory  notes  given  by  de- 
fendant to  the  testator.    JJprmed, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Wilson  ft  Todd  and  Morris  ft 
Barrett*  for  appellant: 

Any  parol  testimony  tending  in  anv  degree 
to  impute  to  the  testator  a  dinerent  intention 
from  that  manifested  bv  the  express  terms  of 
the  will,  contradicts  the  will  and  is  incom- 
petent. 

WormanY.  Teagarden,  2  Ohio  St.  880. 

And  this  court,  per  Elliott,  J,,  has  said  the 
tame  thing. 

J  tidy  v.  Qilbert,  77  Ind.  96;  Pvgh  v.  Pugh, 
8  West.  'Rep.  681,  105  Ind.  553;  2  Pom.  Eq. 
Jur.  §  1036;  1  Redfield,  Wills,  p.  489;  Strode 
-V.  Lady  Falkland,  8  Ch.  Rep.  169;  1  Jarman, 
Wills,  5th  ed.  by  Rand.  &  W.  p.  711;  Everelt 
▼.  Everett,  L.  R.  7  Ch.  DIv.  488,  434. 

There  is  no  doubtfulness  of  meaning  in  the 
phrase,  *'in  addition  to  what  I  have  already 
given  him  "  It  expresses,  with  the  utmost  ac- 
curacy and  fullness  just  what  the  testator  in- 
tended, and  parol  evidence  was  inadmissible. 

McAlister  v.  Butterfieid,  81  Ind.  25. 

If  there  i^  any  ambiguity  in  the  phrase. 


"what  I  have  already  given  him,"  taken  in 
connection  with  the  other  words  of  the  tenth 
clause  of  Curry's  will,  it  was  a  patent  ambH 
guity. 

Bailey  v.  BaiUy,  7  Jones,  L.  44. 

In  such  case  parol  evidence  is  inadnussibleL 

m^aU  V.  Puflilsy,  28  Barb.  285;  St^^ken  ▼. 
WaUc&r,  8  B.  Hon.  600. 

The  only  cases  In  which  evidence  to  prove 
intention  is  admissible  are  those  in  which  the 
description  in  the  will  is  unambiguous  in  its  ap- 
plication to  each  of  several  subjects. 

1  Redf.  pp.  666,  566;  Doe  v.  Hiseoeks,  6  Meefli 
&  W.  863. 

In  Kirkland  v.  Conway,  8  West.  Rep.  478, 
116  Ul.  488,  it  was  held  that  prior  declarations 
of  the  testator  were  not  admissible  for  the  pur- 
pose of  showing  his  intention,  nor  what  he  in- 
tended to  give  oy  his  will. 

See  also  Hunt  v.  White,  24  Tex.  648;  Maekie 
V.  Story.  98  U.  S.  589  (28  L.  ed.  986). 

In  order  to  forgive  a  debt  the  provisions  in- 
dicative of  such  an  intent  should  be  clear  and 
unambiguous. 

Baldtoin  v.  Sheldon,  49  Mich.  580;  Blaekler 
V.  Bootl,  114  Ma^.  24;  Rickets  v.  Livincftan, 
2  Johns.  Ca&  97;  CHarkey,  Bogardus,  12  Wend. 
67. 

The  mere  voluntary  declarations,  indicating 
the  intention  of  a  creditor  to  forgive  or  release 
a  debt,  if  they  are  n(»t  evidence  of  a  release  at 
law,  do  not  constitute  a  release  in  eriuitv. 

Cross  V.  Sprigg,  6  Hare  (31  Eng.  Ch.) 
552.  See  also  Peace  v.  Ilains,  11  Hare  (45£ng. 
Ch.)  152;  Blaekler  v.  Booti,  1 14  Mass.  24;  Clen^ 
dening  v.  Clymer,  17  Ind.  155;  Timberlake  v. 
ParisJi,  5  Dana,  846. 

Proof  of  the  testator's  declarations,  either  at 
the  time  of  making  the  will,  or  before  or  after 
that  time,  as  to  his  intention  in  making  the  be- 
quest, would  not  be  admissible. 

Phill.  Ev.  5th  Am.  ed.  p.  645;  Doe,  QinU 
lim,  V.  Gtoillim,  5  Bam.  &  Ad.  129;  Qoodinge 
V.  Qoodinge,  1  Yes.  Sr.  281;  NicJiolU  v.   Os- 


missible  generally  to  prove  intention,  the  English 
oases  are  not  entirely  harmonlous,aDd  the  prepond- 
eranoe  of  authority  seems  to  be  a^nst  its  admis- 
sion; while  the  American  oases  favor  its  admissi- 
bility Crosby  v.  Mason,  83  Conn.  482;  Spalding  v. 
HuntiDgton,  1  Day,  8;  Heam  v.  Boss,  4  Harr.  (Del.) 
4G:  Thweatt  v.  Redd,  50  Oa.  181;  Doyal  v.  Smith,  28 
Oa.  202, 81  Oa.  188;  Brownfleld  v.  Wilson,  78  IlL  467; 
Ileslop  V.  Oatton,  71  HI.  528;  Richards  v.  Miller,  62 
111.  417;  Grimes  v.  Harmon,  85  Ind.  198;  Huston  v. 
Huston,  37  Iowa,  068;  Jackson  v.  Payne,  2  Met.  (Ky.) 
670;  Humble  v.  Humble,  8  A.  K.  Marsh.  126;  Timber- 
lake  V.  Parish,  5  Dana,  846;  Caldwell  v.  Caldwell,  7 
Bush,  616;  Walston-  v.  White,  6  Md.  287;  Taggart  v. 
Boidin,  10  Md.  lOi:  Beit  v.  Belt,  1  Harr.  &  MoH. 
409;  American  Bible  Society  v.  Pratt,  9  Allen,  109; 
Tucker  v.  Seaman^s  Aid  Society,  7  Met.  188;  Watson 
V.  Uoylston,  5  Mass.  417;  Gilliam  v.  Rrown,  48  Mlas. 
CU:  Gregory  v.  Cowgill,  19  Mo.  415;  Brown  v.  Brown, 
43  N.  H.  17;  Heater  v.  Van  Auken,  14  N.  J.  Eq.  160; 
Brokaw  v.  Peterson,  15  N.  J.  Eq.  194;  Cleveland  v. 
Havens,  18  N.  J.  Eq.  101;  Brearley  v.  Brearley,  9  K. 
J.  Eq.  21:  Kevius  v.  Martin,  30  N.  J.  L.  465:  Hyatt  v. 
Pugsley,  28  Barb.  285;  Aroularius  v.  Geisenhainer, 
8  Bradf .  64;  Mann  v.  Mann,  14  Johns.  1;  Starling  v. 
Price,  16  Ohio  St.  29;  Painter  v.  Painter,  18  Ohio,  247; 
Mil  I  or  V.  Springer,  70  Pa.  289;  Comfort  v.  Mather,  2 
Watts  &  H.  450;  Webley  v.  Lingstaff,  3  Desaus.  509; 
Weathorhead  v.  Sowell,  9  Humph.  272;  Puller  v. 
Puller,  3  Rand.  83. 

8  L.  R  A. 


Parol  evidence  of  the  intention  of  testator  is  not 
admissible  to  fortify  a  legal  presumption  raised 
against  the  apparent  intention,  or  to  create  a  pre- 
sumption contrary  to  the  apparent  intention,  where 
no  such  presumption  is  raised  by  law.  Reynolds  v. 
Robinson,  82  N.  Y.  107;  Osborne  v.  Duke  of  Leeds,  5 
Ves.  Jr.  380;  Hurst  v.  fieaoh,  5  Madd.  861;  Cloud  v. 
ClinkJnbeard,  8  B.  Mon.  807;  Hall  v.  HUl,  1  Dr.  h 
War.  94;  1  Redf.  Wills,  640. 

In  Eaton  v.  Benton,  2  HUl,  870,  great  doubt  was 
expressed  whether  declarations  of  testator  were 
admissible  to  show  that  he  inteodod  that  a  devise 
made  in  his  will  should  satisfy  a  debt  owing  by  him 
to  his  devisee,  but  the  point  was  left  undecided. 
See  Reynolds  v.  Robinson,  82  N.  Y.  106. 

Parol  evtdetioe  not  to  vcury^  control  or  enUwe  the 

terms  of  a  wOL 

Oral  testimony  Is  not  reoeived  to  contradict,  en- 
large or  vary  a  written  instrument,  except  in  cases 
of  fraud,  mistake  or  surprise.  Meads  v.  liOnsing, 
Hopk.  Ch.  134;  Collins  v.  Hozie,  9  Paige,  89;  Bunner 
V.  Storm,  1  Sandf .  Ch.  882;  Fitzpatriok  v.  Fitz?a  Jrick, 
80  Iowa,  674,  14  Am.  Rep.  642:  Avery  v.  ChappeL  6 
Conn.  270, 16  Am.  Deo.  66;  Re  Garraud^s  Estate,  86 
Cal.  840;  Love  v.  Buchanan,  40  Miss.  760;  Dunham  v. 
Averill,  45  Conn.  70;  Myres  v.  Myres,  23  How.  Pr. 
411;  Eoders  v.  Enders,  2  Barb.  868;  Reynolds  v.  Rob* 
inson,  82  N.  Y.  106. 

Proof  aliunde  which  creates  a  doubt  Is  inadmis- 
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iom,  2  P.  Wms.  419.    See  particularly  Painter 
▼.  Pdinier,  IB  Ohio,  247. 

Mr.  R.  S.  Taylor*  for  appellee: 

Parol  eyidcDoe  is  admissible  to  explain  the 
language  of  a  will  in  cases  of  insufficient  or 
erroneous  description  of  the  thing  devised  or 
the  person  intended. 

See  Cru9e  v.  Ounningham,  79  Ind.  402;  Olece" 
iand  T.  Bpilman,  26  Ind.  96;  Black  ▼.  BichofrdM, 
1»  Ind.  184;  P&weU  v.  BiddU,  1  Am.  Dea  268, 
S  U.  S.  2  Dall.  70  (1  L.  ed.  293);  Ckmnolly  ▼. 
Pardon,  19  Am.  Dec.  488,  1  Paige,  Ch.  291; 
Patch  Y.  White,  117  U.  8.  210  (29  X.  ed.  860). 

In  the  case  belore  the  court  the  function  of 
the  extrinsic  evidence  is  simply  to  add  identify- 
ing wards,  without  omission  or  change  of  any 
word  used  by  the  testator. 

Bee Oao  GOmer  Y.  Stone,  120  U.  8.  686(80 
L.  ed.  784);  Deeier  v.  Decker,  10  West.  Rep. 
844, 121  lU.  841;  Allen  y.  Lyone,  2  Washb.  0. 
€t  476:  WinJdeyY.  Kaime,9SiN. H.  268;  Eigoe 
y.  Mffore,  20  Mo.  289;  Ohambere  v.  Wateon,  60 
Iowa,  889,  46  Am.  Rep.  70,  note;  Sawkine  ▼. 
Garland,  76  Va.  149, 44.Am.  Rep  168;  Hinck- 
ley Y.  Thatcher,  189  Mass.  477,  62  Am.  Rep. 
719;  Whitney  y.  Bobinoan,  68  Wia.  809;  Blair 
▼.  Brune,  8  Colo.  897;  Armiyo  y.  JHew  Mexico 
Town  Co.  6  Pac.  Rep.  709;  Bradley  y.  Beee,  118 
111.  827;  Wigram,  Wills,  prop.  6,  p.  142,  prop. 
7,  p.  188;  Pom.  £q.  Jur.  %  642. 

Where  a  testator  by  his  will  ffiveB  a  legacy  to 
bis  child,  and  afterward,  in  hu  Ufetime,  pro- 
Yides  A  partioQ  for  such  child,  such  portion  is 
presumed  to  be  in  satisfaction  or  ademption  of 
ihe  legacy,  either  wholly  or  in  part,  according 
to  its  amount  But  this  presumption  may  M 
rebutted  by  extrinsic  proof,  and,  in  turn,  sua* 
tained  by  extrinsic  proof.  In  this  case  the 
proof  coes  directly  to  the  intention  of  the  testa- 
tor. And  tibe  declaraUons  of  the  testator  made 
■at  any  time,  whether  before  or  after  the  ad- 
vanoement  of  the  portion,  are  competent  cyI- 
4ence. 


2  Redf.  Wills,  448;  Clendening  y.  Corner,  17 
Ind.  166;  WaUace  v.  Dulfoie,  8  Cent  Rep.  211, 
66  Md.  168;  Jones  y.  Maeon,  6  Rand.  677,  16 
Am.  Dec.  761;  Van  Bouten  y.  Past,  83  N.  J. 
Bq.  844;  Miner  y.  Atherton,  86  Pa.  628. 

Although  this  is  not  a  case  of  ademption, 
yet  the  pnndple  in YolYcd  is  precisely  the  same. 
It  is  the  introduction  of  parol  eyidence  to  rebut 
a  presumption  arisiog,  not  from  the  face  of  the 
wul,  but  from  matter  d^iors  the  will. 

In  cases  of  beauests  by  creditors  to  their 
debtors  parol  eyiaence,  including  declarations 
of  the  testator,  is  allowed  to  show  that  he  in- 
tended that  the  debts  should  not  be  paid,  and 
that  the  legacy  should  be  additional  to  them. 

Zeiider  y.  Eekert,  6  Pa.  18,  47  Am.  Dec. 
428;  TiUoteon  y.  Baee,  22  N.  Y.  122.  See  alao 
Jordan  y.  Fbrteseue,  10  Beay.  269.) 

Uiiehell*  J,,  deliyered  the  opinion  of  the 
court: 

The  last  will  and  testament  of  Amos  Curry, 
late  of  Wells  County,  deceased,  was  admitted 
to  probate  on  the  28a  day  of  September,  1886. 
Among  othet  pioyisions,  it  contained  the  fol- 
lowing: 

Item  10.  "I  will,  deyise  and  bequeath  to 
Philo  Rogers,  the  younff  man  I  raiwd.  in  ad- 
dition to  what  I  haye  already  giyen  him,  the 
further  sum  of  $600." 

At  the  time  the  will  was  executed,  the  te»- 
tatOT  held  six  notes  against  Philo  Rogers, 
the  legatee  aboYe  named,  calling  for  the  pay- 
ment  of  sums  ajggr^ting  about  «|6,000. 
These  notes  were  found  among  the  assets  left 
by  the  testator  attlris  death;  the  interest  haying 
been  regularly  puid;  and  the  administrator 
with  the  will  annexed  instituted  suit  upon  them, 
alleging  that  they  were  executed  in  considera- 
tion of  money  liMined  to  the  defendant  by  the 
testator  in  his  lifetime,  and  that  they  remained 
unpaid. 

The  defendant  answered,  in  substance,  that 


elble.    Kurtz  y.  Hlbner,  66  HL  614,  8  Adl  Bep. 
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JBBstrCfWfe  eviOenee. 

Bxtrinslo  eyldenoe  which  may  aid  in  the  interpre- 
tation of  the  language  of  a  will,  and  help  to  dis- 
close the  aetnal  intention,  may  be  oonsidered.  Mo- 
Corn  y.  MoOom,  1  Oent  Bep.  796, 100  N.  Y.  611. 

Parol  proof  of  eztrinsio  oiroumstanoes  may  be 
giyen  to  apply  a  desorlption  to  its  subject  matter: 
•nd  if  it  appears  that  the  deaoription  is  in  some 
fwrti  erroneous,  those  parts  may  be  rejeoted,  and 
what  is  left,  if  suffloient  of  itself,  alone  be  regarded. 
Mansfield  y.  N.  Y.  Gent.  &  IL  R.  R.  Go.  8  Oent.  Bep. 
tOBi,  100  N.  Y.  806;  Fish  y.  Hubbard,  81  Wend.  661; 
Burr  y.  Broadway  Ins.  Oo.  10  N.  Y.  867;  Field  y. 
Munson,  47  N.  Y.  281;  Cromer  y.  Pinckney,  8  Barb. 
Oh.  474;  Gardner  y.  Heyer,  8  Paige,  11;  Frenoh  y. 
French,  14  W.  Va.  496. 

Patent  and  latent  amblotdtU^ 

A  patent  ambiguity  in  the  terms  of  the  will  can- 
not be  explained  by  eztrinsio  evidence,  dehors  the 
will  (Lioney  y.  Wood,  66  Tez.  88;  Grimes  y.  Har- 
mon, 85  Ind.  808),  wbUea  latent  ambiguity  may  be 
■explained  by  eztrintfic  parol  evideoce.  Chambers 
V.  Watson,  60  Iowa,  389, 46  Am.  Bep.  78;  Bpisoopate 
Fund  V.  Golgrove,  4  Hun,  868;  Howard  v.  American 
Peace  Society,  48  Maine,  288;  Winkieyy.  Ealme,  88 
N.  H.  208:  Domestic  &  Foreign  Missionary  Society ^s 
Appeal,  80  Pa.  425;  Button  v.  American  Tract 
Society,  28  Vt.  886;  Du  Bols  v.  Bay,  86  N.  Y.  162; 
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Dunham  y.  ATerill,  46  Conn.  61;  Woodmff  y.  Migeon, 
46 Conn.  886;  JenkinsY.  Menitt,  17  Fla.  804;  GlUespio 
y.  Sohuman,  68Ga.  S8S;  Bnrthe  y.  Denis,  81  La.  Ann« 
668;  Tuzbury  y.  Frenoh,  41  Mich.  7;  Griscom  y. 
Byens,  40  N.  J.  L.  408;  Black  y.  HIU,  88.0hio  St. 
818;  Powers  y.  MoBaohem,  7  S.  C.  8B0;  Flnlayson  v. 
Finlayson,  ante^  801:  Hombeok  y.  Am.  Bible  Society, 
8  Sandf.  Ch.  183;  McAllister  y.  Butterfitdd,  81  Ind. 
86;  Jackson  y.  Payne,  8  Met  (Ky.)  567;  Worthing  ton 
y.  Hylyer,  4  Mass.  196. 

Parol  eyidence  is  not  admissible,  except  to  explain 
a  latent  ambiguity  arising  dehors  the  will,  or  to  re- 
but a  resulting  trust.  Gilliam  y.  Brown,  48  Miss. 
668;  Magee  y.  McNeil,  41  Miss.  86;  Ordway  v.  Dow,  56 
N.  H.  17;  Love  y.  Buchanan,  40  Miss.  750;  Doe  y« 
Boe,  1  Wend.  5i7. 

The  Intention  of  the  testator  and  misnomer 
might  be  shown  by  evidence  not  contained  in  the 
will,  by  parol  testimony.  St.  Luke*s  Home  v. 
AjBSOoiation  for  Belief  of  Females,  8  Jones  &  8. 250; 
Thomas  y.  Stevens,  4  Johns.  Oh.  607;  Bpiacopate 
Fund  y.  Colegrove,  6  Thomp.  &  C.  616;  Stephens  v. 
Powys,  1  De  G.  &  J.  24;  Lef evre  y.  Lef evre,  8  Tbomp. 
&  C.  887;  Re  Cahn,  8  Bedf .  82;  Mairs  y.  Freeman,  8 
Bedf.  218. 

Where  the  ambiguity  in  a  will  does  not  arise  on 
its  face,  but  from  evidence  of  something  extrinsic, 
or  by  some  collateral  matter  outside  of  the  wUU 
it  may  be  explained  by  parol  evidence.  Senger  v. 
Senger,  81  Va.  687. 

But  no  ambiguity  occasioned  by  the  wording  of 
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be  had  been  taken  Into  the  testator's  family, 
and  reared  by  him  from  tender  infancy,  sub- 
stantially as  a  son,  and  that  the  relations  be- 
tween him  and  -the  testator  were  those  of  the 
closest  intimacy  and  affection,  and  so  continued 
until  the  death  of  the  latter. 

It  is  averred  that  the  testator  was  a  roan  of 
fortune,  hia  estate  being  of  the  value  of  $80,- 
000,  and  that  his  often  expressed  intention  was 
to  make  a  liberal  provision  for  the  defendant 
out  of  his  estate,  in  pursuance  of  which  he 
had  advanced  to  the  latter  from  time  to  time 
divers  sums  of  money,  in  anticipation  of  the 
testamentary  provision  which  he  intended 
finally  to  make  for  him,  taking  notes  for  the 
sums  so  advanced,  as  memoranda  of  the 
amounts  and  dates  of  the  advancements,  which 
notes  so  taken  were  the  identical  ones  men- 
tioned in  the  complaint. 

It  is  averred  further  that  at  the  date  of  the 
execution  of  the  will  the  testator  had  given  him 
no  other  money  or  property  except  the  several 
sums  represented  by  the  notes  in  suit,  and  that 
the  woras  "  in  addition  to  what  I  have  already 
given  him/'  employed  by  the  testator  in  the 
tenth  item  ol  his  will  above  set  out,  bad  refer- 
ence tc  the  money  represented  bv  the  notes 
mentioned  in  the  complaint,  and  that  the  will 
operated  and  was  intended  to  operate  as  a  re- 
lease and  extinguishment  of  the  notes. 

Issues  were  K>rmed  by  a  reply,  and  the  case 
was  tried  and  a  Judgment  rendered  for  the  de- 
fendant, upon  proof  tending  to  support  the 
theory  A)re8hadowed  by  the  answers. 

Various  incidental  questions  are  presented, 
but  the  decision  of  the  case  upon  its  merits  de- 
pends upon  whether  or  not  the  court  ruled 
correctly  in  admitting  evidence  to  sustain  the 
answers. 

'  The  will  of  Amos  Curry  was  admitted  in 
evidence,  as  was  also  extrinsic  testimony  tend- 
ing to  show  that  the  testator  had  never,  prior 


to  the  execution  of  the  will  or  since,  giveo  tto 
defendant  any  money  or  other  property,  except 
the  money  represented  by  the  notes  in  question. 

Numerous  declarations  made  by  the  testator^ 
tending  to  show  that  he  entertained  a  hi^h  re- 
gard for  the  defendant,  were  also  admitted  Id 
evidence,  as  were  also  declarations  to  the  effect 
that  he  had  furnished  the  defendant  money 
with  which  to  engage  in  business,  and  baa 
taken  notes  for  it,  but  that  he  did  not  intend 
that  the  notes  should  ever  be  paid;  that  he  in- 
tended to  give  the  amount  so  furnished  to  the 
defendant. 

Evidence,  such  as  the  foregoing,  together 
with  testimony  showing  the  relations  eSsiin^ 
between  the  defendant  and  the  testator,  com- 
prised substantially  all  the  evidence  in  the  case; 
and  whether  the  iudgment  of  the  court  below 
shall  be  afflrmea  or  reversed  depends  upoD 
whether  or  not  it  was  competent  to  arrive  at  the 
intention  of  the  testator,  as  that  intention  was 
expressed  in  the  words  found  in  the  will,  by 
the  aid  of  extrinsic  evidence. 

The  argument  on  the  appellant's  behalf  is  to 
the  effect  that  there  is  no  ambiguity  apparent 
upon  the  face  or  in  the  language  of  the  will; 
that  the  instrument  itself  excludes  the  idea 
that  the  testator  intended  by  its  terms  to  give 
the  appellee  anvthing  in  addition  to  the  fSO^ 
therein  bequeathed  to  him;  and  that  an^  testi- 
mony whidi  tended  in  any  degree  to  mipute 
to  the  testator  a  different  intention  was  con- 
tradictory of  the  will,  and  was  therefore  in- 
competent 

Moreover,  it  is  contended  that  there  is  no 
ambiguity  in  the  language  of  the  will,  either 
as  respects  the  person  intended  or  the  subject 
matter  of  the  bequest,  and  that  mere  extrinsic 
evidence  was  not  admissible. 

It  is  settled  beyond  controversy  that  what- 
ever method  may  be  resorted  to  for  the  inter- 
pretation of  a  will,  it  must  be  applied  aolelj 
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a  win,  produolng  a  palpable  uncertainty  on  its  face, 
can  be  removed  by  extriDBio  evidenoe;  but  the  only 
aid  which  oan  be  brought  to  its  oonfltruotion  is  by 
oomparlnfir  the  different  parts  of  the  will  with  each 
other.   IMd. 

Evtdenee  of  te$Uxtor*B  dedonitlofM. 

The  declarations  of  testator,  made  at  the  time  of 
making  his  will,  have  been  admitted  to  oorreot  a 
misnomer  of  the  legatee  and  show  the  person  really 
Intended  (South  Newmarket  Meth.  Seminary  v. 
Peaslee,  15  N.  H.  817;  Ex  parte  Hornby,  2  Bradf.  4S0); 
or  to  Identify  the  subject  of  the  gift  (Ryens  v. 
Wheeler,  22  Wend.  148;  BoggB  v.  Taylor,  26  Ohio  St. 
OM);  of  to  prove  that  certain  notes  of  legatee,  held 
by  testator,  were  given  for  advanoements.  Tillot- 
son  V.  Race,  82  N.  Y.  122. 

Bvldenoe  of  the  testator's  declarations  at  the  time 
of  making  the  will  is  not  admissible  where,  as  the 
wiU  stands,  there  is  no  one  to  answer  the  precise 
description.  Ex  parte  Hornby,  2  Bradf.  422;  Jack- 
son V.  White,  8  Johns.  69;  Jackson  v.  Sill,  11  Johns. 
201;  Mann  v.  Mann,  14  Johns.  I;  Doe  v.  Roe,  1  Wend. 
641;  Williams  v.  Orary,  4  Wend.  448;  Souverbye  v. 
Arden,  1  Johns.  Gh.  248. 

A  will  directing  property  to  **be  equally  divided 
between  the  children  of  my  deceased  sou  J  and  the 
children  of  my  daughter  E"  presents  no  ambiguity; 
and  evidenoe  is  not  admissible  of  the  testator^s  deo- 
In  rations  to  show  that  be  intended  the  children  of 
his  son  to  have  one  half  the  estate,  and  the  ohildren 
of  his  daughter  the  other  half;  but  it  must  be  con- 
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strued  as  giving  the  estate  to  all  the  grandohfldreik 
equally  per  eapUa.   Senger  v.  Senger,  81  Ya.  667. 

Foruihat  inadmimtttU, 

Parol  evidenoe  Is  inadmissible  for  the  purpose  of 
filling  up  a  total  blank  In  a  will  (Baylis  v.  Atty* 
Oen.  8  Atk.  289;  Oastledon  v.  Turner,  8  Atk.  267; 
Hunt  v.  Hort,  8  Bro.  Ch.  811);  or  of  inserting  a  de- 
vise omitted  by  mistake  (Anon.  8  Yin.  Abr.  IBS,  O 
a,  pL  1;  Newburgh  v.  Newbuxgh,  6  Madd.  864);  or  off 
reoonoiling  conflicting  clauses  in  a  will  (Ulrloh  v. 
Litohfleld,  2  Atk.  872);  or  of  explaining  or  altering 
the  estate  (Gheyney^  Osse,  6  Ooke,  Rep.-88);  or  of 
changing  the  person  described  (Delmare  v  Jftobello,. 
1  Yes.  Jr.  412;  Beaumont  v.  Fell,  2  P.  Wms.  141);  or 
of  proving  what  was  intended  by  an  unintelligible 
word  (Goblet  v.  Beeohey,  8  Sim.  84):  or  of  proving 
which  of  several  testamentary  guardians  was  In- 
tended to  have  the  actual  care  of  the  ohildn» 
(Storke  v.  Storke,  8  P.  Wms.  61;  but  see  Anon.  2  Yes. 
Sr.  66);  or  of  proving  to  whloh  of  two  antecedents 
a  given  relative  was  intended  to  refer  (Walpole  v. 
Gholmondeley  ,7  T.  B.  188);  or  orprovlng  that  a  thing 
in  substance  difTcrent  from  that  desorlbedin  the  will 
was  intended.    Selwood  v.  MUdmay,  8  Yes.  Jr.  806. 

AdoaneemenU  <m  noU  cf  leQOtee, 

In  Nolan  v.  Bolton,  26  Ga.  8621,  evidenoe  of  the- 
person  who  drew  up  the  wHl  was  admitted  to  show 
certain. advancements  to  have  been  the  considera- 
tion for  a  note  of  legatee  held  by  the  testator:  and 
in  aeverly  v.  Qeverly,  124  Mass.  814,  It  was  admit-- 
ted  to  identify  the  property  devised. 
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with  the  view  to  arrive  at  the  intention  of  the 
testator,  as  his  intention  mav  be  gathered  from 
the  language  found  in  the  instrument  itself. 

However  clearly  an  intention  not  expressed 
in  the  will  may  be  proved  by  extrinsic  evi- 
dence, the  rule  of  law  requiring  wills  to  be  in 
writing  stands  as  an  insuperable  barrier  against 
carrying  the  intention  thus  proved  into  execu- 
tion. Pugh  V.  Pug\  105  Ind.  662,  8  West. 
Rep.  681;  Judy  v.  Gilbert,  Tl  Ind.  96;  Funk 
V.  Dafdi,  lOB  Ind.  281,  1  West.  Rep.  802; 
Pocoek  V.  Bedinger,  108  Ind.  678,  6  West.  Rep. 
916;  Worman  v.  Teagarden,  2  Ohio  8t  880;  1 
Jarroan,  Wills,  pp.  711-726;  2  Pom.  Eq.  Jur. 
§1086. 

The  maintenance  of  this  rule  in  its  integrity, 
so  that  the  language  found  in  the  instrument 
shall  in  truth  oe  tne  legal  declaration  of  the 
testator's  intention  concerning  the  disposition 
to  be  made  of  his  property  alter  his  aeath,  is 
a  matter  of  transcendent  importance;  and,  as 
will  be  seen  from  the  cases  cited,  in  no  Juris- 
diction has  the  doctrine  wldch  denies  the  right 
to  add  anything  to  a  will  by  parol  been  adhered 
to  more  steadily  than  by  this  court.  It  does 
not  follow  that  the  law  will  suffer  the  manifest 
purpose  of  the  testator  to  fail,  because  he  may 
not  hare  described  the  objects  of  his  bounty 
or  the  subjects  disposed  of  with  such  accuracy 
or  completeness  that  they  may  always  and 
with  certainty  be  identified  by  the  lainguage 
of  the  will,  without  more,  or  because  he  may 
have  expressed  his  intention  in  an  ellipticsl 
manner,  and  without  going  into  such  minute 
detail  as  to  preclude  the  necessity  of  inquiry 
oonoemini^  his  circumstances,  situation  and 
BuiTOundings  at  the  time  the  will  was  written, 
in  order  to  enable  the  court  to  understand  the 
meaning  and  application  of  the  language  em- 
ployed. Nor  is  It  correct  to  say  that,  because 
the  language  employed  is  in  itself  intelligent 
and  free  from  obscurity,  extraneous  evi- 
dence may  not  be  legitimately  resorted  to,  in 
order  to  place  the  court  which  expounds  the 
will  in  the  situation  of  the  testator  who  made 
it  "The  law  is  not  so  unreasonable  as  to  deny 
to  the  reader  of  an  instrument  the  same  liglit 
which  the  writer  employed. "  Wigram,  Wills, 
161:  QUmar  v.  Btona,  120  U.  8.  »36  [80  L.  ed. 
784]. 

It  baa  been  said,  with  what  we  conceive  to 
be  commendable  accuracy,  that  "The  points  of 
inquiry  under  a  will  may,  for  general  purposes, 
be  classed  under  three  heads:  (1)  the  person 
Intended;  (2)  the  thing  intended;  and  (8)  the 
intention  of  the  testator  with  respect  to  each 
of  them."    Wigram,  Wills,  p.  263. 

It  may  often  nappen  that  persons  or  things, 
or  the  intention  of  the  testator  respecting  them, 
may  seem  to  be  sufficiently  defined  by  the 
terms  of  the  will;  and  yet  when  the  language 
employed  and  the  facts  to  which  it  refers  are 
brought  in  contact  with  each  other,  the  lan- 
guage and  the  facts  are  so  inharmonious  as  to 
leave  the  intention  of  the  testator  obscure. 
Thus  an  ambiguity  arises,  not  upon  the  face  of 
the  will  itRelf,  but  from  facts  therein  referred 
to,  which  are  extrinsic  to  the  instrument 
This,  according  to  the  maxim  of  Lord  Bacon, 
constitutes  the"  very  essence  of  a  latent  am- 
biguity, which  he  defines  to  be:  "  That  which 
aeemeth  certain  and  without  ambiguity  for 
anything  that  appeareth  upon  the  oeed  or  in- 

8L.R.A. 


strument,  but  there  is  some  collateral  matter 
out  of  the  deed,  that  breedeth  the  ambiguity.** 
Hawkim  y.QoHaTid,  76  Ya.  149,  44  Am.  Rep. 
168. 

"An  ambiguity  which  arises  not  upon  the 
words  of  the  will,  deed  or  other  instrument,  as 
looked  at  in  themselves,  but  upon  those  words 
when  applied  to  the  object  or  to  the  subject 
which  they  describe,"  is  a  latent  ambiguity. 

1  Am.  &  Eng.  Encyclop.  p.  680  and  note. 
Whenever,  therefore,  in  applying  a  will  to 

the  objects  or  subjects  therein  referred  to,  ex- 
trinsic facts  appear  which  produce  or  develop 
a  latent  ambiguity  not  apparent  upon  the  face 
of  the  will  itself,  since  the  ambiguity  is  dis- 
closed by  the  introduction  of  extrinsic  facts, 
the  court  may  inquire  into  every  other  materia  I 
extrinsic  fact  or  circumstance  to  which  the  will 
certainly  refers,  as  well  as  to  Uie  relation  occu- 
pied by  the  testator  to  those  facts,  to  the  en'i 
that  a  correct  interpretation  of  the  language 
actually  employed  by  the  testator  in  his  will 
may  be  arrived  at.  Skinner  v.  Harrison  Twp, 
116  Ind.  189, 2  L.  R  A.  187;  Black  v.  Richardit, 
96  Ind.  184;  Orute  v.  Ounningham,  79  Ind. 
402;  Atkinaan  v.  Oummins,  60  U.  S.  9  How. 
479  [18  L.  ed.  2281;  Patch  v.  White,  117  U.  S. 
210  [29  L.  ed.  860];  Ghamben  v.  Watson,  60 
Iowa,  889,  46  Am.  Rep.  70;  Pmoell  v.  BiddU, 

2  U.  8.  2  DalL  70  [1  L.  ed.  298],  1  Am.  Dec. 
268;  OonnoUy  v.  Pardon,  1  Paige,  Ch.  291, 19 
Am.  Dec.  488;  Pickering  v.  Pickering,  50  N.  H. 
849;  THUon  v.  Am.  BiNe  Society,  60  N.  H.  877; 
Hinckleu  y.  Thatcher,  189  Mass.  477,  52  Am. 
Rep.  719;  Morgan  v.  Burrotoa,  45  Wis.  211; 
Miller  v.  Traters,  8  Ring.  244;  Doe,  Hiecocke, 
V.  Hieoocke,  6  Mees.  &  W.  868;  Wigram,  Wills, 
142. 

"In  all  cases,"  said  Tindal,  Ohif  Justice, 
"where  a  difficulty  arises  in  applying  the 
words  of  a  will  or  deed  to  the  subiect  matter 
of  the  devise  or  grant,  the  difficulty  or  am- 
biguity which  is  introduced  by  the  admission 
of  extrinsic  evidence  may  be  rebutted  or  re- 
moved by  the  production  of  further  evidence 
upon  the  same  subject,  calculated  to  explain 
what  was  the  estate  or  subject  matter  really  in- 
tended to  be  granted  or  devised.  Miller  v» 
Trawrs,  supra;  Baugh  v.  Bead,  1  Yes.  Jr.  257. 

It  is  therefore  a  fundamental  error  to  assume 
that  a  latent  ambiguity,  such  as  will  Justify  the 
admission  of  evi&nce  of  extrinsic  facts,  caD 
only  arise  out  of  some  obscurity  in  the  terma 
employed  in  the  will. 

The  purpose  for  which  extrinsic  evidence' 
may  be  legitimately  admitted  is  not  to  add  to 
or  vary,  or,  ordina^ly,  to  explain,  the  literal 
meaning  of  the  terms  of  the  will,  nor  to  give 
effect  to  what  may  be  supposed  to  have  Men 
the  unexpressed  intention  of  the  testator,  but 
to  connect  the  instrument  with  the  extrinsic 
facts  therein  referred  to,  and  to  place  the  court , 
as  nearly  as  may  be,  in  the  situation  occupied 
by  the  testator,  so  that  his  intention  may  be 
determined  from  the  language  of  the  instru- 
ment, as  it  is  explained  by  the  extrinsic  facts 
and  circumstances.  Oreenpoini  Sugar  Co,  v. 
Whitin,  69  N.  Y.  828-836,  and  cases  cited. 

Another  rule  of  equal   importance  to  that 
above  remarked  upon  is  to  be  kept  in  view; 
and  that  is,  that  while  a  testator  is  always  pre 
sumed  to  have  used  the  words  in  which  be  has 
expressed  his  intentions  according  to  their  tilrict 
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and  primaiT  acceptation,  bo  that  when  there  ia 
nothing  in  the  context  to  show  a  diiferent  pur- 
poie.  and  when  the  words  so  interpreted  are 
sensible  when  applied  to  the  extrinsic  facts  to 
which  they  refer,  parol  evidence  will  not  be 
admitted  to  show  that  the  words  were  used 
in  some  other  or  popular  sense;  but  if  to 
give  the  words  employed  their  strict  primaiy 
meaning  renders  the  will  insensible  or  un- 
meaning, with  reference  to  extrinsic  facts  and 
drcumstanoes,  courts  will  then  look  into  all 
the  extrinsic  facts  and  circumstances  that  sur- 
rounded the  testator  at  the  time,  to  see  whether 
the  language  of  the  will  can  be  rendered  sensi- 
ble with  reference  to  those  circumstances,  by 
giving  the  words  used  some  other  proper  but 
secondary  meaning.    Wigram,  Wflts,  p.  108. 

This  rule  finds  illustration  in  a  great  variety 
of  cases,  both  American  and  English.  Oill  v. 
SheOe^,  2  Russ.  A  Myl.  886;  Dover  v.  Aleai^ 
ander,  2  Hare,  275;  Badeliffe  v.  Buckley,  10 
Ves.  Jr.  196;  Gardner  v.  Ee^fer,  2  Pftige,  Ch.  11. 

Thus,  where  a  devise  was  to  the  diildren  of 
the  testator,  upon  inquiry  it  was  discovered 
that  he  haa  no  children,  but  there  were  other 
persons  concerning  whom  he  had  always  or 
^nbitually  spoken  as  his  children,  and  it  was 
iield  that  they  were  the  persons  intended. 

This  brings  us  to  a  point  where  the  general 
-principles  above  stated  may  be  applied  to  the 
•case  under  consideration.  Looking  at  the  will, 
it  is  at  once  apparent  that  the  object  of  the 
testator's  bounty,  so  far  as  the  subjects  here  in- 
Tolved  are  concerned,  is  the  young  man  he  had 
Taised;  that  primarily  the  subject  of  disposition 
was  the  further  sum  of  $900,  and  that  the  in- 
tention of  the  testator,  respecting  the  obiect  and 
subject  was,  that  the  young  man  he  haa  raised 
should  receive  a  legacy  of  |500,  in  addition  to 
what  he  had  theretofore  given  him. 

In  effect,  the  testator  declares  by  his  wUl 
that  at  some  time  prior  to  the  date  of  its  execu- 
tion he  had  given  Philo  Rogers  money  or  prop- 
erty, to  which  his  purpose  was  to  add  the  fur- 
ther sum  of  $500  as  a  legacy.  The  implication 
that  he  had  theretofore  given  the  legatee  a  sum 
of  money  or  some  other  valuable  property  is 
as  plain  and  irresistible  as  is  the  declaration 
that  a  further  sum  was  to  be  added  to  that  al- 
ready given. 

As  is  in  effect  said  in  Parker  v.  Tootal,  11  H. 
L.  Cas.  148,  implication  may  arise  from  a 
form  of  expression  which  necessarily  imr^ies 
aometbing  else,  or  from  a  form  of  gift  which 
cannot  be  rendered  effectual  without  imi)lying 
something  dse.  The  present,  in  our  opinion, 
affords  an  apt  example  of  such  a  case. 

The  strict  and  primary  signification  of  the 
word  ffive  is  to  bestow,  to  confer  or  grant, 
tisually  without  any  price  or  reward,  as  a 
donation  or  gratuity;  or,  as  is  said  in  Johnston 
V.  Qrieit,  85  Ind.  508,  while  the  word  does  not 
invariably  indicate  an  intention  to  make  a  gift, 
that  is  its  usuid  signification.  Attributing  to 
the  word  its  strict  and  primary  meaning,  and 
it  is  disclosed,  when  the  language  of  the  will 
ond  the  facts  therein  referred  to  are  brought 
together,  that  the  language  and  the  facts  are 
insensible  and  without  meaning.  The  testator, 
in  that  sense,  had  given  nothing  to  the  legatee. 
There  was  therefore  an  entire  want  of  corres- 
pondence between  the  facts  recited  and  those 
which  actually  existed  when  the  will  was  exe- 
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cuted,  unless  the  money  to  which  the  further 
sum  of  $500  was  to  be  added  was  the  very 
money  represented  by  the  notes  which  the  ad- 
ministrator is  seeking  to  collect.  It  is  apparent^ 
therefore,  that  the  testator  either  meant  noth- 
ing  by  the  implication  contained  in  his  will, 
that  he  had  therefore  given  the  legatee  an  in- 
definite sum  of  money  or  some  other  unde- 
fined thing,  or  he  intended  to  use  the  word 
ffiven  in  a  secondary  sense.  A  secondary,  but 
entirely  proper,  meaning  of  the  word  give  is  to 
"supply,  tofumiBh  with,  to  afford."  Encyclop. 
Diet. ;  Anderson,  Law  Diet 

Accordingly,  it  has  been  held,  where  a  stat- 
ute made  it  a  misdemeanor  to  give  intoxi- 
cating liquor  to  a  minor,  that  the  word  gite 
was  synonymous  with  furnish  or  supply,  and 
that  the  defendant  was  properly  convicted, 
even  though  he  had  sola  the  liquor  to  the 
minor.  Com.  v.  Davii,  12  Bush,  240;  HolUy 
V.  State,  14  Tex.  App.  612;  Farkineon  v. 
State,  14  Md.  IM. 

A  latent  ambiguity  having  been  disclosed  by 
extrinsic  evidence  concerning  facts  referred  to 
in  the  will  itself,  upon  every  principle  of  right 
reason,  as  well  as  upon  an  unbroken  line  of 
aulhoiities,  extrinsic  evidence  was  admissible 
for  the  purpose  of  ascertaining  whether  a  state 
of  facts  existed  at  thetimeAhe  will  was  written, 
which  corresponded  with  the  words  used,  by 
attributing  to  them  a  secondary  meaning. 

Upon  inquiring  into  the  aituation  and  sur- 
roundings of  the  testator,  it  was  aaoertaioed 
that  his  relations  with  the  defendant  Were  sub- 
stantially such  as  they  were  alleged  to  be  in 
the  answer;  that  the  money  represented  by  the 
notes  had  been  furnished  or  supplied  to  the  de- 
fendant by  tlie  relator  prior  to  the  making  of 
the  will,  for  the  purpose  of  enabling  Uie  former 
to  embark  in  business,  and  that  the  testator 
had  often  declared  tliat  he  never  intended  to 
reouire  it  to  be  repaid. 

It  was  thus  found  that  by  ascribing  to  the 
word  giwn  one  of  its  recognised  and  nilly  ao- 
cepted  definitions,  and  treating  )t  as  having 
been  used  as  synonymous  vrith  "furnished"  or 
"  supplied,"  all  the  apparent  discord  between 
the  language  of  the  will  and  the  extrinsic  facta 
therein  re^rred  to  disappear.  Upon  what 
rule  of  construction  shall  the  court  refuse  to  do 
this?  Can  it  be  doubted  that  the  Intention  of 
the  testator  was  to  hi^  his  will  and  the  facta 
therein  referred  to  in  accord?  And  if  that  was 
his  intention,  why  should  it  not  be  given  effect, 
when  it  can  be  done  consistently  witn  reason  and 
upon  well  settled  principles  of  interpretation? 

The  purpose  and  effect  of  the  evidence  ad- 
mitted was  neither  to  vary  the  terms  of  the 
will,  nor  to  add  anything  to  it,  so  as  to  arrive 
at  an  intention  not  expressed  in  the  will,  but 
to  harmonize  the  language  used  with  the  facts 
referred  to,  and  thus  arrive  at  the  testator's 
intention  as  expressed  in  the  will. 

It  is  argued  in  favor  of  a  reversal  that  the 
will  must  be  regarded  as  operative  to  bestow  a 
legacy  of  $500  and  no  more,  and  that  it  was 
hence  wholly  immaterial  what  the  testator  had 
given  the  defendant  theretofore,  since  in  no 
event  could  the  amount  be  enlarged  or  dimin- 
ished by  the  reference  to  what  bad  theretofore 
been  given. 

There  would  be  force  In  this  suggestion  If 
the  phrase  "in  addition  to  what  I  havealrcad? 


1880. 


DOUGHBBTT  ▼.  RoOBRa 


g\ven  bini "  bad,  and  could  ba^e,  reference  to 
a  donaiion,  and  was  confined  to  a  perfectly 
executed  gift  and  nothing  more.  But  as  we 
have  seen,  the  language  is  not  to  be  thus  inter- 
preted in  view  or  the  cbrcumstances  under 
which  it  was  used.  If  the  will  read:  "I  give 
...  to  Philo  Rogers  ...  in  addition  to  what 
I  have  already  furnished  or  supplied  him,  the 
further  sum  of  |500/'  it  would  hardly  be  denied 
but  -that  it  might  have  been  shown  that  the 
money  theretofore  furnished  the  legatee  by  the 
testator,  even  though  by  way  of  loans  or  un- 
executed gifts,  was  that  referred  to  in  the  will 

As  we  have  seen,  no  violence  is  done  to  correct 
speech  to  thus  regard  it  Besides,  this  ruling  un- 
locks the  meaningof  the  testator,  and-makes  the 
will  and  the  facts  consistent.  An  imperfect  gift, 
or  even  a  loan,  may  be  turned  into  an  Exe- 
cuted gift  or  advanQement  by  will,  if  the  in- 
tention of  the  testator  to  do  so  satisfactorily 
appears.  Dame  ▼.  Llojfd,  82  Ya.  859;  8  Am. 
Stat  Rep.  128. 

The  testator  did  not  stand  in  loco  parentis  to 
the  defendant,  upon  whom  he  deedred  to  be- 
stow a  portion  of  his  estate;  and  there  was 
therefore  no  presumption  that  the  money  pre- 
viously given  him  was  in  the  nature  of  an  ad- 
vancement, given  bv  way  of  anticipation  of  the 
whole  or  a  part  or  what  might  be  coming  to 
him  at  the  testator's  death,  b^use  in  no  event 
could  be  participate  in  the  testator's  property 
except  pursuant  to  the  will.  Ruch  v.  Aery, 
1 10  Ind.  444,  9  West.  Rep.  216. 

The  presumption  that  a  sum  of  money 
given  is  an  advancement  obtains  only  between 
those  who  occupy  the  relation  of  parent  and 
child,  or  relations  kindred  thereto.  In  the 
absence  of  the  will,  it  would  not  have  been 
competent  to  defeat  the  collection  of  the  notes 
which  were  given  in  consideration  of  money 
received,  by  proving  subsequent  declarations 
made  by  the  testator,  to  the  effect  that  he  had 
given  the  defendant  the  money  to  start  him  in 
business,  and  that  he  did  not  intend  to  collect 
it    Denman  v.  McMaMn,  87  Ind.  241. 

Thus,  where  it  appeared  that  a  step-mother 
held  a  note  against  her  step-son,  who  bad 
tendered  payment  to  her,  which  cAie  refused 
to  accept,  declaring  in  the  presence  of  witness- 
es that  the  payee  had  made  the  money  for  her, 
and  that  she  never  intended  to  collect  it,  and 
that  if  it  was  not  paid  in  her  lifetime  the  note 
was  to  be  surrenaered  up,  it  was  held  that 
these  declarations  were  simply  evidence  of  an 
unexecuted  intention  to  give,  and  not  of  an 
executed  gift    McQuire  v.  Adams,  8  Pa.  286. 

Applying  the  principle  declared  to  the  pres- 
ent case,  and  it  follows  that  it  was  essential,  in 
order  to  carry  into  execution  the  declared  pur- 
pose of  the  testator,  that  the  transactions  which 
had  borne  the  semblance  of  loans,  but  which  he 
intended  to  convert  into  gifts,  should  be  con- 
trolled by  his  last  will  and  testament — hence, 
tbe  bequest  of  $500,  in  addition  to  what  he  had 
nlready  given  the  boy  he  had  raised,  in  the  man- 
ner described.  The  will  operated  as  effectual- 
ly upon  that  which  had  already  been  given, 
iniperfeclly,  as  upon  the  |500. 

At  this  point  the  present  case  Is  parallel  in 
principle  with  Jordan  v.  Forteseue,  10  Beav. 
259,  in  which  it  appeared  that  the  testator,  in 
the  third  codicil  to  his  will,  expressed  himself 
as  follows:  *'I  give  and  bequeath  to  William 
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Jordan  £000  in  addit!(m  to  £1,600  which  I  have 
before  beaueathed  to  him."  The  testator  had 
in  fact  only  bequeathed  £1,000  to  the  legatee. 
It  was  contended  there,  as  it  Is  here,  that  the 
bequest  was  for  £600  and  no  more.  It  was 
held,  however,  that  the  sum  given  in  the  codi* 
oil  was  given  with  reference  to  the  amount  sup- 
posed to  have  been  previously  given,  and  that 
the  effect  of  the  codicil  was  to  entitle  the  lega- 
tee to  the  full  amount  of  the  sums  therein 
named. 

That  the  mistake  appeared  in  the  previous 
will,  in  the  case  cited,  in  no  wise  distinguishes 
that  case  from  the  one  under  consideration,  so 
far  as  it  relates  to  the  force  and  effect  of  the  in- 
strument As  the  effect  of  the  codicil  was  not 
only  to  entitle  the  legatee  to  the  sum  mentioned 
therein,  but  also  to  the  sum  to  which  it  was 
supposed  to  be  additional,  so  the  will  in  the 
present  case  is  effectual  to  give,  not  only  the 
$500  mentioned,  but  the  sum  which  it  must  be 
assumed,  in  the  light  of  all  the  facts  disdoeed, 
the  testator  knew  ne  had  already  imperfectly 
given,  to  which  the  sum  mentioned  was  to  tie 
added.  The  answer  of  the  Jury,  that  the  notes 
were  discharged  or  released  by  Uie  terms  of  the 
will,  was  therefore  consistent  with  the  facts, 
and  with  the  theory  upon  which  the  defendant's 
case  proceeded. 

In  respect  to  another  interesting  feature  of 
the  case  which  has  been  presented  tor  consider- 
ation, it  is  only  necessary  to  say  in  conclusion 
that  while  there  may  6e  some  doubt  whether  or 
not  a  legacy  given  by  a  creditor  to  his  debtor 
will  of  itself  afford  the  basis  of  a  presumption 
that  the  debt  is  thereby  satisfied,  so  as  to  Justi- 
fy the  admission  of  extrinsic  evidence,  yet 
when  language  contained  in  the  will  can  onl^ 
be  made  consistent  with  the  facts  to  which  it 
refers,  upon  the  theory  that  the  testator  intend- 
ed the  legacy  as  an  additional  or  cumulative 
gratuity,  the  authorities  all  agree  that  parol 
evidence  may  be  heard,  showing  the  manner  in 
which  tJie  testator  treated  ana  talked  of  the 
debt,  so  as  to  apply  the  language  of  the  will  to 
the  facts  in  question,  to  the  end  that  the  real 
meaning  of  the  language  may  be  ascertained. 
TiUotson  V.  Raee,  22  N.  Y.  122;  Zeigler  v,  Eckert, 
6  Pa.  18, 47  Am.  Dec.  428. 

The  present  case  comes  within  thi  control  of 
that  pnnciple.  The  mere  fact  that  a  pecuniary 
legacy  is  given  by  a  creditor  to  his  debtor  was 
held  to  be  a  circumstance  entitled  to  weight  in 
determining  whether  or  not  a  previous  clause 
in  a  will,  by  which  the  testator  in  terms  released 
two  mortgages  on  the  legatee's  property,  in- 
cluded a  third  mortgage  not  mentioned  in  the 
will.     Cleveland  v.  Carson,  87  N.  J.  E9.  877. 

In  respect  to  this  last  subject  we  decide  noth- 
ing at  present.  There  was  no  error  affecting 
the  substantial  merits  of  the  case. 

The  judgment  is  ther^ore  affirmed,  toith  costs. 

Olds,  Jl,  dissents. 

Berkshire,  J*.,  dissenting: 

I  am  unable  to  agree  with  the  conclusion 
reached  by  the  majority  of  the  court  To  me 
the  conclusion  seems  to  be  unsound  on  princi- 
ple, and  contrary  to  a  long  line  of  decisions  by 
this  court  beginning  with  its  organization  and 
comine  down  to  the  present  time. 

Feeling  the  importance  of  the  questions  in- 
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▼olved,  I  regret  that  I  have  not  the  time  to  ez- 
presB  my  views  at  length. 

The  action  was  brought  upon  certain  prom- 
issory notes  executed  by  the  appeJiee  to  the  de- 
cedent in  his  lifetime. 

The  theory  of  the  defense  is  not  th.it  the 
notes  were  executed  without  consideration,  and 
merely  as  the  evidence  of  an  advancement,  so 
as  to  bring  it  within  the  case  of  Ptabedy  v.  Pea- 
body,  59  Ind.  556,  nor  is  it  the  theory  of  the  de- 
fense that  the  notes  were  surrendered  and  the 
indebtedness  released  and  fomven,  so  as  to 
bring  it  within  the  case  of  Sherman  ▼.  Sher- 
man, 8  Ind.  837. 

The  theory  of  the  defense  is  that  the  dece- 
dent, who  died  testate,  by  his  last  will  and  tes- 
tament bequeathed  the  notes  in  suit,  and  the 
indebtedness  which  they  evidence,  to  the  ap- 
pellee. The  only  item  m  the  will  under  which 
this  claim  is  made  is  item  No.  10.  It  reads 
thus:  "I  give,  devise  and  bequeath  to  Philo 
Rogers,  the  young  man  I  raised,  in  addition  to 
what  I  have  already  given  him,  the  further 
sum  of  $500." 

The  language  is  not  onlv  not  ambiguous,  but 
it  is  clear  and  unequivocsJ.  What  u  it  that  is 
given  to  the  appellee?  The  sum  of  $500.  In 
addition  to  what  is  $500  given?  "In  addition 
to  what  I  have  already  given  him." 

The  will  only  purports  to  give  the  appellee 
$500.  It  is  not  claimed  that  the  language  has 
tiie  effect  to  nve  him  more. 

What  kind  of  a  gift  is  referred  to?  Evident- 
ly a  complete  and  perfect  gift.  There  can  be 
no  gift  unless  there  is  an  intention  to  give,  and 
pursuant  to  the  intention  the  control  and  pos- 
session of  the  thing  given  is  parted  with  by  the 
donor. 

The  thing  ^ven  and  referred  to  in  the  will 
being  something  the  control  and  possession  of 
wbicn  the  testator  had  psrted  with  before  the 
execution  of  the  will,  it  could  not  have  been 


the  notes  in  suit,  nor  the  indebtedness  of  which 
they  were  the  evidence.  It  is  not  claimed  that 
the  notes  were  given  bv  the  testator  in  his  life- 
time to  the  appellee,  'tlie  testator  did  not  part 
with  the  notes,  but  held  them  as  a  valid  and 
subsisting  indebtedness  at  the  time  of  his  death. 

The  words  "in  addition  to  what  I  have  al- 
ready given  him  "  evidentiy  refer  to  s<Hnethin^ 
else.  If  the  notes  in  suit  are  not  wiiat  was  re- 
ferred to,  then  the  wiU  must  be  construed  with- 
out reference  thereto. 

Giving  the  will  the  construction  that  its 
language  imports,  and  the  only  construction 
which  it  seems  to  me  can  be  given  to  it,  and 
but  $500  is  bequeathed  to  the  appellee. 

If  the  debt  had  been  forgiven  or  released  bv 
the  testator  in  his  lifetime  (which  is  not  ckimed) 
then  that  should  have  been  the  defense,  and  not 
that  it  passed  by  the  will. 

To  permit  parol  evidence  for  the  purpose  of 
showing  that  the  notes  passed  by  the  will  in  ad- 
dition to  the  $500,iB  simply  to  enlarge  the  terms 
of  the  will  and  give  to  the  appellee  sevend  thou- 
sand dollars  more  than  the  wiU  gives  him.  In 
other  words,  the  will  which  the  testator  made 
is  by  parol  evidence  transformed  into  a  new 
and  different  will.  That  is  to  say,  the  will  as 
made  by  the  testator  gave  to  the  appellee  $500, 
but  as  made  l^  parol  evidence  for  the  testator, 
and  after  his  death,  several  thousand  dollars. 

If  the  will  of  the  testator  here  under  consid- 
eration can  be  thus  changed,  in  my  judgment 
any  other  like  instrument  may  be  so  changed; 
and  if  this  rule  is  to  be  applied  to  wills,  then 
why  not  to  all  other  written  instruments? 

Icannot  yield  my  assent  to  what  I  consider  a 
new  and  dsngerous  departure  from  the  well  set- 
tled rule  of  law  everywhere  prevailing,  that  parol 
evidence  cannot  be  introduced  to  change,  alter 
or  vary  the  terms  of  a  written  instrument. 

Petition  for  rehearing  overruled  June  5, 1888. 


NEW  YORK  COURT  OF  APPEALS  (1st  Di v.) 


James  GREGORY,  Respt., 

MAYOR  etc.,  of  the  City  OP  NEW  YORK, 

Appte, 


( N.Y. 


.) 


I.  Under  the  power  to  remore  an  in- 
■pectort  the  fioard  of  Excise  of  the  City  of 
New  York  cannot  suspend  him  indefinitely  with- 
out pay. 

t.  An  ezciae  inapecstor  sufficiently  tend- 
ers performance  of  his  duties,  from  which 
the  board  has,  without  authority,  attempted  to 
suspend  him,  by  continuous  offers  to  discharsre 
them  and  frequent  attendance  at  the  office  of  the 
board. 

(April  16, 1889.) 

APPEAL  by  defendants,  from  a  judgmeot 
of  the  General  Term  of  the  Supreme 
Court,  First  Departmeut,  af&rminp^  a  judg- 
ment of  the  Circuit,  in  favor  of  plaintiff  in  an 
action  to  recover  salary  alleged  to  be  due  to 
plaintiff  as  inspector  to  the  Board  of  Excise  in 
the  City  of  New  York.    Affirmed, 
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The  facts  are  fully  stated  in  the  opinion. 
ifr.  William  C.  Tumert    with  Me$sn. 
Henrjr  R*  Beekmaa  and  D&rid  J*  Desuit 

for  appellants: 

If  the  plaintiff  is  entitled  to  salary,  his  con- 
troversy concerning  payment  is  with  the  com- 
missioners, and  is  not  a  controversy  with  the 
city. 

If  the  law  requires  the  deposit  of  all  moneys 
received  for  licenses  with  the  chamberlain 
without  diminution  by  payment  for  expenses, 
then  the  plaintiff  is  to  receive  his  salary  by 
means  of  a  voucher  or  requisition  drawn  by 
the  commissioners  against  the  excise  fund,  and 
payable  by  the  comptroller  from  the  monevs 
received  for  licenses,  and  set  apart  by  the 
board  of  apportionment  for  the  expenses  of 
the  excise  commisHioners. 

Without  such  requisition  or  voucher  he  has 
no  legal  claim  which  the  comptroller  can  recog- 
nize, or  which  can  be  paid  from  the  excise 
moneys. 

If  the  commissioners  of  excise  wrongfully 
refuse  to  draw  such  warrant  in  his  favor,  be 
should  seek  his  remedy  against  them  for  theix 
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wroD^rful  refusal,  or  to  compel  them  to  draw 
the  voucher  required. 

PwpU  v.  Van  Nort,  64  Barb.  211. 

If  Uie  commissioners  had  given  a  prOT)er 
voucher  and  the  comptroller  then  refused  to 
pay,  the  plaintiff  miebt  maintain  his  action 
upon  the  unpaid  voucl^er  against  the  city. 

See  Dannat  v.  N,  T,  66  N.  Y.  686;  People 
V.  Green,  1  Hun,  1;  People  v.  6^0071, 1  Hun, 
86;  Miller  v.  N.  T.  76  NT  Y.  161. 

When  a  special  fund  is  provided  by  a  statute, 
and  the  claimant  is  entitled  to  be  oaid  there- 
from, the  remedy  against  that  funa  is  the  ez- 
olusive  form  of  relief,  and  he  can  pursue  no 
other. 

Almy  ▼.  Harrie,  5  Johns.  175;  Stafford  v. 
IngereoU,  8  Hill,  89;  Oook  v.  KeO^,  12  Abb. 
Pr.  35;  Dudley  v.  Mayhew,  8  N.  Y.  9;  J^niih 
V.  Loekwood,  18  Barb.  209;  -Bttwrfi  v.  N,  T,  2 
Denio,  461;  Heieer  r,  N.  JT.  6  Cent.  Rep.  85, 
104  N.  Y.  68. 

That  excise  commissioners  do  not  act  in  be- 
half of  the  corporation,  and  that  the  corpora- 
tion does  not  become  responsible  for  their  acts 
or  contracts,  see^~ 

Maxmilian  v.  N,  T,  62  N.  Y.  160;  Ueieer  v. 
N,  r.  6  Cent  Rep.  85, 104  N.  Y.  68.  See  also 
Tom  v.  N,  F.  70  N  Y.  167. 

The  resolution  of  December  15,  hy  which 
the  board  of  excise  suspended  the  plaintiff 
from  duty  without  pay,  of  which  notice  was 
communicated  to  the  plaintiff.  Is  a  valid  exer- 
cise of  the  power  of  the  commissioners  and 
precludes  the  plaintiff  from  recovery. 

Power  to  remove  necessarilv  includes  the 
minor  power  to  suspend  from  duty  and  pay. 

1  Dillon,  Mun.  Corp.  p.  271  ;  Shannon  v. 
Poriemouih,  54  N.  H.  188;  Weetberg  v.  Kaneae 
City,  64 Mo.  498;  Wayne  Co.  Aitditore  v.  Benoit, 
20  Mich.  176;  StaU  v.  Dane,  44  Mo.  129;  Primm 
y.  Garondelet,  28  Mo.  22. 

Meesrs.  Elliott  Sajiford  and  C.  W*  West, 
for  respondent: 

A  clear  and  certain  contract  of  hiring  can- 
not be  terminated  by  the  master,  save  by  his 
unqualified  dismissal  of  the  servant  or  other 
unequivocal  act. 

See  Alk&r  v.  ilT.  F.  27  Hun.  418. 


Lt  «71,  delivered  the  opinion  of  the 
court: 

The  claim  that  the  plaintiff  was  not  an  em- 
ploy 6  of  the  defendant  does  not  seem  to  have 
ix?en  raised  upon  the  trial.  It  was  not  included 
as  a  ground  in  the  motion  for  a  nonsuit,  made  by 
the  defendant,  and  does  not  seem  to  have  been 
raised  by  any  proper  exception  taken  in  the 
progress  of  the  trial. 

liie  defendant,  at  the  end  of  the  case,  asked 
the  court  to  direct  the  Jury  to  find  a  verdict 
for  the  defendant,  and  never  asked  that  any 
question  of  fact  should  be  submitted  to  it. 
The  court  was  therefore  placed  in  the  position 
of  the  Jury  upon  any  such  question;  and  the 
decision  thereof  by  the  court  is  binding  upon 
us  if  there  were  any  evidence  to  sustain  it. 

The  trial  Jud^  was  amply  justified  b^  the 
evidence  in  holding,  as  a  fact,  that  the  plaintiff 
never  received  any  notice  of  dismissal,  and  we 
are  concluded  by  such  finding.  The  only  ques- 
tion that  is  left  for  discussion  is  whether  the 
resolution  of  the  commissioners  of  excise, 
which  o-csumed  to  suspend  the  plaiuliff  indefi- 
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nitcly,  and  without  pay,  from  the  performance 
of  his  duties,  was  authorized.  It  is  claimed 
that  the  power  of  the  commissioners  to  suspend 
their  employes  was  included  in  the  conceded 
power  to  remove  them.  The  question  has  not 
been  decided  in  this  State,  but  in  New  Hamp- 
shire the  supreme  court  hais  held  that  the  power 
to  remove  did  include  the  power  to  suspend. 
Shannon  v.  Portsmouth,  54  N.  H.  183. 

In  that  case  it  was  merely  stated  in  the 
opinion  that  it  did  not  require  any  ar^ment 
to  show  that  the  power  to  remove  must  mdude 
the  power  to  suspend;  and  hence  the  learned 
court  made  use  of  none  in  deciding  the  ques- 
tion. The  note  to  section  151  of  Dillon  on  Munic- 
ipal Corporations  was  cited  as  authority  for  the 
proposition.  I  think  the  section  (151)  is  the 
same,  in  suhstance,  as  section  247  of  the  third 
edition  of  that  work  in  two  volumes.  I  have 
not  found  anything  in  the  text  of  the  learned 
author  which  would  furnish  any  reason  for  the 
decision  of  the  New  Hampshire  court.  In  the 
note  to  section  247  some  cases  are  referred  to; 
and  in  one  of  them  it  was  assumed  that  what 
is  called  therein  the  minor  power  to  suspend 
was  included  in  the  power  to  remove.  State 
V.  Linffo,  26  Mo.  496. 

In  State  v.  Chamber  of  Oommeree  cf  Mtltoau- 
kee,  20  Wis.  68,  the  board  of  directors  bad  as- 
sumed to  suspend  a  mem  ber.  The  corporation 
was  given  power  to  expeL  The  court  held 
that  the  power  to  suspend  was  reposed  in  the 
corporation,  and  coulo  not  be  delegated  to  the 
board  of  directors,  and  hence  the  board  had 
proceeded  without  authority.  The  suspension 
of  the  memher,  it  was  said,  was  a  qualified  ex- 
pulsion, and,  whether  it  was  called  suspension 
or  expulsion,  it  disfranchised  him  either  tem- 
porarily or  permanently;  and,  as  he  was  sus- 
pends by  the  board  of  directors  without  a 
vote  of  the  members  of  the  corporation,  his 
suspension  was  unauthorized. 

There  may  be  some  distinction  between  the 
power  to  expel  or,  in  the  technical  language  of 
the  books,  to  disfranchise  a  member  of  a  cor- 
poration, and  the  power  to  remove  an  employ^ 
of  a  city  board;  and  it  might  be  argued  that, 
in  the  former  case,  a  suspension  is,  as  the 
court  said,  a  temporary  distranchisement  and 
an  act  of  the  same  nature  as  an  expulsion, 
and  that  the  power  to  expel  in  such  a  case 
would  include  a  temporary  exercise  thereof  hy 
a  suspension.  However  that  may  be,  the  court 
seems  to  have  placed  its  decision  upon  the 
ground  that  the  suspension  was  within  the 
power  of  the  corporation  bechuse  it  only  ac- 
complished a  temporary  deprivation  of  the 
rights  of  a  member  when  the  corporation  had  the 
power  to  make  such  deprivation  permanent  by 
an  expulsion. 

On  the  other  hand,  in  Slate  v.  Jersey  City, 
25  N.  J.  L.  (1  Dutcher)  586,  the  effect  of  the 
resolution  passed  by  the  common  council  was 
held  by  the  court  to  work  a  suspension  of  the 
member  if  it  had  been  v.*did.  The  council  had 
power  to  expel  for  cause.  It  had  once  expelled 
the  member  for  bribery  and  he  had  been  re- 
elected, and  the  council  then  adopted  the  reso- 
lution which  the  court  said  was  a  virtual  suspen- 
sion. It  was  held  that  the  council  haa  no 
power  to  again  even  expel  the  member  for  the 
offense  for  which  he  had  been  once  expelled  and 
subsequently  to  which  he  had  been  re-elected; 
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and,  as  to  suspension,  the  court  said  the  charter 
vested  no  such  power  in  the  council,  and  that 
it  would  have  been  extraordinary  if  it  did; 
that  the  power  was  to  expel,  not  to  suspend, 
because  expulsion  left  the  office  vacant  so  that 
it  could  be  supplied  by  a  new  election,  while 
suspension  from  duties  created  no  vacancy  and 
left  the  constituency  of  the  member  unrepre- 
sented. 

The  case  shows  that  there  is  nothing  in  the 
nature  of  the  power  to  remove  or  expel  which 
necessarily  and  in  all  cases  would  include  a 
power  to  suspend,  for.  in  some  instances,  of 
which  the  above  case  is  a  good  example,  the 
power  to  suspend  would  seem  to  be  very  differ- 
ent in  its  nature  from  the  power  to  remove,  and 
not  necessarily  a  minor  power  included  in  the 
power  of  expulsion. 

The  rights  of  a  constituency  might  be  af- 
fected most  deeply  by  the  exercise  of  the  power 
to  suspend,  and  yet  would  be,  in  truth,  un- 
touched by  the  expulsion  of  an  unworthy  rep- 
resentative. Whether  the  power  to  remove 
includes  the  power  to  suspend,  must,  as  it 
seems  to  us,  depend,  among  other  things,  upon 
the  question  whether  the  suspension  in  the 
particular  case  would  be  an  exercise  of  a  power 
of  the  same  inherent  nature  as  that  of  removal, 
and  only  a  minor  exercise  of  such  power,  or 
whether  it  would  work  such  different  results 
that  no  inference  of  its  existence  should  be  in- 
dulged in,  based  only  upon  the  grant  of  the 
specific  power  to  remove. 

We  think  it  is  apparent  that  the  two  powers 
cannot  always  be  properly  respectively  de- 
scribed as  the  greater  and  the  less;  and  conse- 
quent! v,  it  cannot  always  be  determined,  simply 
upon  that  ground,  that  the  suspension  is  valid 
because  there  was  a  power  to  remove.  The 
power  to  remove  is  the  power  to  cause  a  vacancv 
in  the  position  held  by  the  person  removed, 
which  may  be  filled  at  once;  and  if  the  duties 
are  such  as  to  demand  it,  it  should  be  thus 
filled.  The  power  to  suspend  causes  no 
vacancy  ^nd  gives  no  occasion  for  the  exercise 
of  the  power  to  fill  one.  The  result  is  Uiat 
there  may  be  an  office,  an  officer  and  no  vacancy, 
and  yet  none  to  discharge  the  duties  of  the 
office.  By  suspension  the  officer  is  prevented 
from  discharging  any  duties,  and  yet  there  is 
no  power  to  appoint  anyone  else  to  (he  office 
because  there  is  no  vacancy. 

If  it  be  claimed  that  the  power  to  suspend 
also  includes  the  power  to  fill  the  place  of  the 
officer  suspended  during  such  suspension,  then 
there  is  a  second  presumed  power  which  fiows 
from  the  simple  power  to  remove.  There  is 
the  power  to  suspend  and  there  is  the  further 
power  to  be  implied  from  it,  viz.,  the  power  to 
fill  the  office  with  another  during  such  sus- 
pension, although  there  is  no  vacancy  in  the 
office. 

We  do  not  think  either  of  these  last  named 
powers  should  be  implied  in  the  mere  arrant  of 
the  power  to  remove.  We  are  not  inclined  to 
go  so  far  with  the  doctrlDe  of  implied  grants  of 
power,  because  we  think  the  implication  is  not 
one  which  naturally  or  necessarily  arises  out 
of  the  nature  of  the  main  power  granted,  and 
its  denial  in  such  cases  as  this  can,  as  we  think, 
work  00  possible  mischief. 

We  do  not  go  to  the  extent  of  saying  that  in 
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no  conceivable  case  can  the  power  to  suspend 
be  inferred  from  a  grant  of  the  power  to  re- 
move. There  mar  m  cases  where  such  an  in- 
ference,  arising  from  the  general  scope  and 
nature  of  the  act  granting  the  power,  would  be 
so  strong  as  to  compel  recognition.  We  think 
there  is  no  such  inference  to  be  drawn  in  the 
case  before  us. 

The  plaintiff  held  the  position  of  excise  in- 
spector, and  it  was  his  bnsineBs,  as  he  described 
it,  "to  go  'round  to  different  places  where 
liquor  was  sold  and  see  if  the  sellers  were 
licensed,  and  if  they  were  not,  that  they  should 

get  one;  also  to  see  that  the  ssleof  intoxicating 
quors  in  the  City  of  New  York  was  ouried  on 
properly."  These  duties  were,  necessarily,  to 
be  aischarged  out  of  the  sight  of  the  commis- 
sioners. 

Upon  the  fidelity  and  prudence  with  which 
such  duties  were  discharged  depended,  in  great 
part,  the  proper  enforcement  of  the  law.  The 
commissioners  might  believe  that  the  inspector 
was  not  doing  hfi  duty,  and  vet  be  unable  to 
show  exactly  wherein  he  f  ailea  Proof  thereof 
on  charges,  to  be  regularly  preferred,  would 
amount  almost  to  a  denial  of  the  power  to  re- 
move, because,  the  duties  beine  of  such  a 
nature  as  above  described,  and  to  Be  performed 
beyond  the  view  of  the  commissioners,  the  in- 
ference of  a  failure  to  perform  them  might  be 
based  upon  such  a  number  of  disconnectei 
facts  that  it  would  not  be  regarded  as  Justified 
upon  a  regular  trial;  hence,  the  neoessitv  of  a 
power  to  remove  when  the  commissioners 
might  feel  there  had  been  a  dereliction  of  duty 
wiuiout  being  able  to  point  out  any  specific 
fact  as  evidence  thereof,  while  the  power  of 
indefinite  suspension,  without  pav,  would  not 
add  anything  to  the  security  oi  the  city  or  the 
power  of  the  commissioners  to  obtain  hone^t 
service.  If  the  employ^  were  unfit,  it  would 
be  the  duty  of  the  commissioners  to  remove 
him  at  once.  If  not  unfit,  he  should  not  be 
suspended  indefinitely,  without  pay. 

It  seems  to  us  that  the  power  of  removal  in 
such  a  case  as  this  was  intrusted  to  the  com- 
missioners, to  be  exercised,  if  at  all,  at  once 
and  finally.  It  was  not  meant  that  they  should 
have  power  to  arbitrarily  suspend  without  nay, 
and  then  appoint  some  other  in  the  place  rl  the 
suspended  man,  and  perhaps  suspend  or  re- 
move the  alternate  and  aniin  appoint  some 
other.  The  tendency  would  be  to  confuse,  in- 
stead of  perfecting,  the  service.  The  effect 
upon  the  suspended  man  would  also  be  demor- 
anzing,  causing  him  to  expend  ^his  time  in 
efforts  to  get  reinstated  rather  than  in  endeav- 
ors to  procure  a  livelihood  in  other  ways, which 
would  be  the  result  of  a  removal. 

As  the  existence  of  the  power  to  suspend  de- 
pends upon  our  inferring  it  from  the  grant  of 
the  power  to  remove,  all  of  the  views  above 
suggested  may  properly  be  regarded  as  bearing 
upon  the  question  whether  there  is  any  inhe- 
rent necessity  for  an'inference  of  such  a  nature. 
The  Constitution  of  our  State,  in  section  8  of 
article  6,  in  providing  for  the  appointment  of 
a  superintendent  of  public  works,  says  tlint 
"he  may  be  suspended  or  removed  from  office 
by  the  Gtoveruor,  whenever,"  etc.  In  secii<m 
4  of  the  same  article  provision  is  made  for  the 
appointment   of    a   superintendent  of    stutc 
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prisons,  audit  is  stated  that  "The  Governor 
may  remove  the  superintendent  for  canse  at 
any  time,"  etc. 

Has  the  Qoyemor  power  to  suspend  in  both 
cases  ?  This  difference  of  Uingaage  in  the  or- 
ganic Law  rather  tends  to  the  idea  that  the 
f  ramers  of  these  two  provisions  were  not  en- 
tirely sure  that  the  power  to  remove  included 
the  power  to  suspend,  or  that  the  latter  power 
was  always  of  the  same  nature  and  only  less  in 
extent  than  the  former. 

We  think  the  commissioners  had  no  power 


to  suspend  the  plaintiff,  and  that  the  frequenl 
attendance  of  the  plaintiff  at  the  office  of  the 
board,  and  his  continuous  offers  to  discharge 
the  duties  of  the  position  to  which  he  had  been 
appointed,  were  sufficient  tenders  of  perfonn- 
ance  on  his  part  to  warrant  the  conclusion  of 
the  learned  mal  Judge  in  directing  the  verdict. 

We  ieeno  erron  in  the  record,  (End  the  jttdjf- 
ment  dunUd  he  affirmed,  with  eoete. 

All  concur,  except  Kvkgerp  Oh,  J.,  not 
voting. 


WISCONSIN  SUPREME  COURT. 


James  A.  HAIGHT  et  <U.,  Appte., 

V. 

Sophia  L.  HALL  et  al.,  BeipU. 

(....WISa....) 

A  deed  to  m,  married  wemaA  '*to  her  sole  and 
separate  use,  and  free  from  the  interf erenoe  or 
oontrol  of  her  said  husband,  or  any  husband,  and 
her  heirs  and  assiariis,  to  her  and  their  only  prop- 
er use  and  benefit  forever,**  must  be  held  to  de- 
feat a  riffht  to  curtesF  in  the  premises  on  the 
grantee*8  death,  where,  by  the  statutes  of  the 
State,  a  married  woman  oould  hold  real  estate  as 
if  unmarried ;  slnoe  the  restriction  in  the  irrant 
can  have  no  force  whatever  glTen  to  it  unless 
the  intention  was  to  exclude  the  estate  X/f  the 
curtesy. 

(AprU8B,1889). 

APPEAL  by  plaintiils,  from  a  Judgment  of 
the  Winnebago  County  Circuit  Court,  di- 
recting a  nonsuit  in  an  action  of  ejectment 
brougnt  by  the  heirs  at  law  of  a  deceased  mar- 
ried woman  against  persons  claiming  under 
the  husband's  alleged  right  of  curtesy.  Be- 
versed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  Chjarlea  W.  Felker*  for  appellants: 

Under  the  Married  Woman's  Act  of  1850  aed 
subsequent  statutes  enacted  prior  tu  the  deed  to 
Selina  B.  Haigrht,  the  only  "  control "  the  hus- 
band bad  of  bis  wife's  separate  realty  was  his 
tenancy  by  the  curtesy.  So  that,  unless  mean- 
ing is  given  the  language  of  the  deed,  Mrs. 
Haight  took  notibing  more  by  the  deed  than 
she  would  take  under  the  statute  with  the 
words  stricken  from  the  deed. 

The  grantor  intended  something  by  inserting 
this  unusual  language  in  the  deed;  and  the  only 
reasonable  construction  of  this  clause  is  that 
she  inteDded  to  convey  the  premises  freed  from 
the  burden  of  the  husbana's  tenancy  by  the 
curtesy. 

Monroe  v.  Van  Meter,  100  111.  847-852;  Pool 
V.  Blakie,  53  III.  495;  Btokee  v.  MeKibbin,  18 


Pa.  267;  Hearie  v.  Oreenbank,  1  Ves.  Sr.  208; 
Bennet  v.  Davie,  2  P.  Wms.  816;  Bigler  v. 
Cloud,  14  Pa.  861;  Beeeher  v.  Sicke,  7  Lea 
(Tenn.),  207-209. 

Meeere.  Weisbrocl»  Harohaw  Sb  Newltt* 
for  respondents: 

If  the  language  of  the  grant  is  definite,  and 
that  of  the  noMndum  is  clearly  repugnant  to 
the  grant,  the  habendum  yields  to  tne  terms  of 
the  grant 

8  Washb.  Real  Prop.  *618;  Farouhareon 
V.  Eichdberger,  15  Md.  68;  Budd  v.  Brooke,  8 
Gill,  286;  NighUngale  v.  Hidden,  7  R  L  115. 

Curtesy  is  a  legal  incident  of  the  wife's  es- 
tate of  inheritance,  and  is  a  right  favored  in 
the  law;  and  a  husband  will  not  be  excluded 
from  rights  in  the  propertv  of  the  wife  sprini?- 
ing  from  the  marital  relation,  except  by  words 
that  leave  no  doubt  of  the  intention  to  do  so. 

Maeeey  v.  Parker,  2  Myl.  &  K.  174-181; 
MuUany  v.  MiUlany,  4  N.  J.  Eq.  18;  Ouehin^ 
V.  Biake,  80  N.  J.  Eq.  697;  Nightingales.  Hid- 
den, 7  R.  L  120;  Steadman  v.  PaUing,  8  Atk. 
428;  Morgan  v.  Morgan,  5  Madd.  410;  Garter 
V.  IkLle,  8  Lea  (Tenn.)  710;  Ege  v.  Medlar,  82 
Pa.  100. 

It  is  a  disputed  question,  whether  a  husband 
can  be  deprived  of  the  interest  which  the  law 
gives  him  in  the  realty  of  his  wife,  even  by  the 
express  terms  of  the  conveyance  to  her. 

1  Washb.  Real  Prop.  *188;  Mildmaye 
Caee,  6  Coke,  Rep.  41;  MuUany  v.  MiUlany, 
eupra. 

The  estate  of  the  husband  as  tenant  by  the 
curtesy  still  exists,  unless  the  wife  conveys  or 
devises  her  real  estate. 

KingOey  v.  Smith,  14  Wis.  860;  Westcott  v. 
MiUer,  42  Wis.  455,  460;  MeEeeeon  v.  Stanton, 
50  Wis.  297. 

The  husband's  estate  by  the  curtesy  will 
arise  in  him  at  the  time  of  the  death  of  his  wife, 
though  the  limitation  to  her  is  for  her  sole  and 
separate  use,  exclusive  of  any  interest,  inter- 
ference or  control  of  her  husband. 


NoTS.~i>eect  to  married  woman. 

In  nearly  all  of  the  States  a  conveyance  may  be 
made  to  the  wife,  o^er  which  the  husband  will  have 
no  oontrol ;  and  the  conveyance  may  in  some  in- 
stances be  made  to  her  directly,  and  in  others  by 
the  aid  of  a  trustee  for  her  sole  and  separate  use. 
Meyer  v.  Kinzer.  12  CaJ.  2S1;  Bayer  v.  Cockerlll.  3 
Kan.  282;  Huston  v.  Curl,  8  Tex.  240:  Com.  v.  Will- 
iams,  7  Gray,  887 ;  Ayer  v.  Ayer,  16  Pick.  881;  Fisk 
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V.  Stubbs,  80  Ala.  885;  Pooley  v.  Webb,  8  Coldw. 
509:  Nightingale  v.  Hidden,  7  R.  L  128;  G  amber  v. 
Gamber,  18  Pa.  868;  McYey  v.  Green  Bay  &  M.  R. 
Co.  42  Wis.  632;  Whitehead  v.  Arline,  48  Ga.  221; 
Burnley  v.  Thomas,  68  Mo.  880;  Lippincott  v.  Mitch- 
eU,  94  U.  8.  767  (24  L.  ed.  315);  Vance  v.  Nogle,  70  Pa. 
176;  Smalley  v.  Lawrence,  9  Rob.  (La.)  211;  Rich- 
mond V.  Tibbies,  86  Iowa,  474;  Uhrig  v.  Horstman, 
8  Bush,  172;  Prout  v.  Roby,  82  U.  S.  15  Wall.  471  0n 
L.  ed.  58);  1  Devlin,  Deeds,  107. 
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MuUany  v.  Muffany,  4  N.  J.  Eq.  16;  Cuah- 
ing  y.  Make,  29  N.  J.  Eq.  899,  and  cases  cited 
in  note;  Gushing  ▼.  Blake,  80  N.  J.  Eq.  689; 
Jones  V.  Brawn,  1  Md.  Ch.  191;  FrazevY,  High- 
Unoer,  12  Heisk.  (Tenn.)  94;  Nightingale  ▼. 
Bidden,  7  R  I.  116;  i?jr-  v.  3[€dlar,  82  Pa.  86; 
Xm«y  V.  Steele,  4  Ohio,  170;  JDui/f  v.  Dm**,  81 
Pa.  149;  Ckirter  t.  i)afo,  8  Lea  (Tenn .)  710.  See 
1  BouYier,  Institutes,  sub.  1721-1785,  and  cases 
cited;  Girard,  Real  Prop.  2d  ed.  p.  175. 

Cole»  Oh.  J„  delivered  the  opinion  of  the 
court: 

In  1865  Mrs.  Ann  M.  Paige  conveyed  to  her 
daughter,  SeHna  B.  Haight,  by  a  warranty 
deed,  ihe  premises  in  controversy.  The  grantee 
was  then  the  wife  of  Augustus  Haight  The 
deed  was  in  the  usual  form,  except  tne  haben- 
dum clause  contains  this  language: 

"To  have  and  to  hold  the  saidgranted  prem- 
ises, with  all  the  privileges  and  appurtenances 
to  the  same  belonging,  to  her,  the  said  Selina 
B.  Haight,  to  her  sole  and  separate  use,  free 
from  the  interference  or  control  of  her  said 
husband,  or  any  husband,  and  her  heirs  and 
assigns,  to  her  and  their  only  proper  use  and 
benefit  forever." 

The  sole  question  for  consideration  is,  Did 
Augustus  Haight  become  tenant  by  the  curtesy 
in  tue  premises  on  the  death  of  his  wife,  the 
grantee  in  the  deed?  On  the  part  of  the  appel- 
lants, it  is  insisted  that,  upon  the  death  of  their 
mother,  the^  took  the  premises  by  descent, 
discharged  m>m  any  estate  by  the  curtesy;  and 
that  this  is  the  only  reasonable  construction 
which  can  be  given  the  clause,  of  the  deed, 
above  quoted. 

We  are  inclined  to  adopt  this  view  of  the 
case  as  correct.  It  is  a  cardinal  rule  in  the 
construction  of  instruments,  that  such  a  con- 
struction, if  possible,  should  be  adopted  which 
wiU  give  some  effect  to  all  the  words  of  the  in- 
strument, and  render  all  parts  operative. 

Now,  if  the  tenancy  by  the  curtesy  was  not 
cut  off  by  the  clause  in  the  convevance,  then 
it  is  obvious  that  on  the  death  of  Mis.  Haight, 
intestate,  her  husband  took  thatestate;  and  the 
language  in  the  deed,  that  the  grantee  shall 
bold  the  premises  to  her  sole  and  separate  use, 
free  from  the  interference  or  control  of  her 
husband,  her  heirs  and  assigns,  to  her  and 
their  only  proper  use  and  benefit  forever  has 
no  force  whatever  given  to  it;  for  under  the 
statute  as  it  then  and  now  exists,  real  estate 
conveved  to  the  wife  during  coverture  became 
her  sole  and  separate  property,  which  she  could 
hold  to  her  sole  and  separate  use  in  the  same 
manner  and  with  the  like  effect  as  If  she  were 
unmarried.    Chapter  95,  Rev.  Stat.  1858. 

It  is  diflScult  for  us  to  conceive  of  any  other 
object  or  purpose  the  grantor  had  in  restrict- 
ing the  grant  to  the  grantee  and  her  heirs  and 
assigns  to  her  and  their  only  proper  use  and 
benefit  forever,  free  from  all  interference  or 
control  of  the  husband,  unless  the  intention  was 
to  exclude  the  estate  hy  the  curtesy.  For  how 
could  the  husband  take  that  estate  if  the  use  and 
enjoyment  of  the  property  were  to  belong  to 
the  ^antee  and  heirs?  He  certainly  could  not 
acquire  such  an  estate  without  depriving  the 
lieirs  of  the  exclusive  use  which  it  is  plainly 
manifest  it  was  intended  they  should  enjoy. 

We  cannot  express  our  views  on  this  point 
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better  than  to  quote  the  language  of  the  court 
in  PoolY.  Blakie,  58  111.  495: 

**  It  seems  to  us  the  intention  of  the  grantor 
is  so  plainly  expressed  in  the  deed  as  to  place  it 
beyond  question  or  controversy.  The  inten- 
tion is  most  clearly  manifested  to  exclude  Uie 
husband  from  any  participation  or  interest  in 
the  estate  gran  ted.  The  expression  is  dear  and 
distinct,  that  neither  her  present  hushsnd  nor 
any  future  husband  should  have  any  estate  in 
the  land.  It  is  true,  the  words  that  the  hus- 
band, present  or  future,  shall  not  be  tenant  by 
the  curtesy  are  not  used,  but  equivalent  words 
are,  manifesting  most  clearly  the  design  and 
purpose  of  the  gift — ^that  it  should  be  placcii 
in  such  a  position  thab  the  creditors  of  her  hus- 
band could  not  disturb  her  in  the  enjoyment 
of  the  estate  .  .  .  This  intent  must  be  carried 
out  by  the  courts  if  in  so  doing  no  rule  of 
law  is  violated  or  some  public  policy  dis- 
turbed." 

In  the  HUnais  Oaue  the  question  presented  was 
somewhat  different  from  the  one  under  consid- 
eration. The  question  there  was  whether  the 
grantee  took  an  estate  for  life  merely  or  an  es- 
tate of  inheritance  in  fee  with  power  of  dis- 
posal by  will  But  still  the  court  had  to  oon- 
stme  a  clause  in  a  deed  quite  similar  to  the  one 
before  us.  The  language  used,  therefore,  is 
entirely  applicable  to  the  question  here.  Sec 
also  Monroe  v.  Van  Meter,  100  lU.  848,  where 
a  similar  question  was  considered. 

The  counsel  for  the  respondents  has  referred 
to  many  cases  which  hold  that  the  husband's 
estate  by  the  cintesy  will  arise  in  him  at  the 
time  of  the  death  of  bis  wife  though  the  limit- 
ation to  her  is  for  her  sole  and  separate  use 
exclusive  of  any  interest,  interference  or  con- 
trol of  her  husband. 

We  have  examined  these  cases,  but  do  not 
deem  it  necessary  to  comment  on  them  further 
than  to  add  the  remark  that  as  we  understand 
them  it  is  generally  a  question  whether  the 
deed  or  will  intended  to  exclude  the  husband 
from  the  curtesy.  If  the  evident  intent  of  the 
will  or  deed  is  to  exclude  him  from  such  estate 
in  the  lands  devised  or  granted,  such  intention 
will  prevail.  There  is  often  doubt,  from  the 
words  used  in  the  instrument,  what  the  inten- 
tion was;  but  if  it  is  clear  and  manifest  it  ia 
carried  into  effect 

The  question  in  Ktngsley  v.  Smith,  14  Wis. 
860,  was  whether  the  survivinff  husband  was 
entitled  to  an  estate,  as  tenant  oy  the  curtesy, 
in  so  much  of  his  wife's  real  estate  as  descend- 
ed to  her  children  by  him,  or  whether  it  all  went 
to  the  children  of  a  former  marriage  freed  from 
such  tenancy.  The  court  held  that  the  tenan- 
cy by  the  curtesy  in  cases  where  the  wife  died 
Intestate  was  not  abolished  by  chapter  95,  lie- 
vised  Statutes  1858,  but  that  the  husband  took 
an  estate  by  the  curtesy  in  such  lands  as  de- 
scended to  the  children  of  the  second  marriage. 
The  case  is  very  different  from  the  one  be- 
fore us. 

As  already  indicated,  we  hold  that  the  only 
reasonable  construction  of  the  clause  in  the 
deed  is  that  the  grantor  intended  to  convey  the 
premises  to  her  daughter  discharged  from  tne  es- 
tate of  tenancy  by  the  curtesy. 

The  judgment  of  the  Circuit  Court  is  there- 
fore reversed,  and  the  cause  is  remanded  to  th§ 
Circuit  Court  for  a  new  trial. 
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George  T.  NEWHALL,  Bespi., 

V, 

William  H.  APPLETON  et  al.,  AppU. 

Zn  an  actioii  upon  a  oontraet  to  paj" 
plaintiff  a  certain  sum  for  erery  order 
obtained  for  a  oyolopedia,  and  a  different  sum 
for  every  order  obtained  for  certain  other  publi- 
cations, evidence  is  admissible  that  in  the  sub- 
scription boolc  business,  the  words  **  order  ob- 
tained "  mean  an  order  under  which  a  certain 
number  of  volumes  or  parts  are  taken  and  paid 
for  by  the  subscriber. 

(April  16,  IBM.) 

APPEAL  by  defendants,  from  a  Judgment  of 
the  General  Term  of  the  Superior  Court  of 
the  City  and  County  of  New  York,  affirming  a 
ludgment  entered  upon  the  report  of  a  referee 
in  favor  of  plaintiff  in  an  action  to  recover 
upon  a  contract  for  obtaining  subscriptions  to 
certain  publications.    Beversed, 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  Edward  Winsiow  P»ifi^»  for  ap- 
pellants: 

II  was  error  to  reject  the  evidence  offered  by 
the  defendants  to  show  the  meaning,  in  the 
subscription  book  business,  of  the  words  *'four 
dollars  an  order/'  and  *'four  dollars  a  name." 

1  Greenl.  Ev.  ^g  288,  202 ;  Hinton  v.  Locke, 
5  Hill,  437. 

Mr.  William  W.  Badf^er,  for  respondent: 

The  defendants  having  pleaded  express  con- 
tract only,  and  not  alleging  any  custom  or  trade 
meaning  to  affect  it  in  any  way,  were  net  al- 
lowed to  ask  their  own  witnesses  if  the  term, 
"so  much  an  ordei"  has  a  settled  meaning  in 
the  business  in  connection  with  the  payment  of 


a  canvasser  for  serials,  and  if  ao,  " Wbat  mean- 
ing  has  it?" 

NewhaU  v.  AppleUm,  2  Cent  Rep.  900, 102  N. 
Y.  183, 184;  Bigekno  v.  Legg,  2  Cent.  Rep.  877, 
102  N.  T.  658, 654;  Eolmei  v.  PitUngiU,  1  Hun, 
816,  affirmed  60  N.  T.  646;  BOberman  v.  Clark, 
96  N.  Y.  624;  Security  Bank  Y.Nat.  Bank  of 
BepuUio,  67  N.  Y.  460-468;  Hermann  v.  Niag- 
ara F.  Ins.  Go.  1  Cent.  Rep.  707, 100  N.  Y.  416; 
Hinton  v.  Locke,  5  Hill,  •&7;  HiU  v.  Hibernia 
Ins.  Co,  10  Hun,  29;  Mutual  Safety  Ins.  Co.  v. 
H<me,2^.  Y.  244;  Main  v.  Eagle,  IE.  D.  Smith, 
619;  Vail  v.  Bice.  6  N.  Y.  157-159. 

Usage,  to  be  admissible  or  competent  to  af- 
fect a  contract,  must  be  reasonable  and  not  in- 
consistent with  the  terms  of  the  contract,  oral 
or  written. 

CoUender  y.  Dinsmore,  55  N.  Y.  200;  Law- 
rence V.  Maztodl,  58  N.  Y.  21;  Hinton  v.  Locke, 
5  Hill,  487;  Lawaon,  Usages  &  Customs,  pp. 
869-435;  Westcoti  v.  Thompson,  18  19.  Y.  347 ; 
2  Parsons,  Cont.  p.  542;  Bradley  v.  Wheeler,  44 
N.  Y.  508;  Higgins  v.  Moore,  84  N.  Y.  422;  tHU 
berman  v.  Clark,  96  N.  Y.  524;  Simmons  v. 
Law,  8  Eeyes,  219. 

If  it  be  left  in  doubt  whether  given  words  of 
a  contract  were  used  in  an  enlarged  or  a  re- 
stricted sense,  that  construction  should  be 
adopted  which  is  most  beneficial  to  the  prom- 
isee. 

Hoffman  v.  .^tna  F.  Ins.  Co.  82  N.  Y.  418; 
Johnson  v.  Hathom,  2  Abb.  App.  Dec.  465; 
MowaU  V.  Londesborough,  8  £1.  &  Bl.  807;  Oif- 
ford  V.  First  Presby.  Society,  56  Barb.  114;  Mar- 
tin  V.  Stone,  2  Cow.  806. 

If  the  words  be  plain  and  unambiguous  the 
ordinary  sense  must  govern,  unless  the  technic- 
al sense  be  plainly  proven  to  be  the  one  un- 
derstood and  intended  bv  the  promisee. 

Hinton  v.  Locke,  5  Hill,  487;  Qoodyear  v.  Og. 


Koia— Ccmtroct;  itiUrpreUAion  of  toordM  in. 

The  grammatical  and  ordinary  sense  of  the  words 
Is  to  be  adhered  to,  unless  that  would  lead  to  some 
absurdity  or  some  repugnance  or  somelnconslsten- 
oy,  but  no  further.  Orey  v.  Pearson,  6  H.  L.  Gas. 
106;  Caledonian  R.  Ck).  v.  North  British  R.  Co.  L.  R. 
«  App.  Cas.  131. 

This  has  been  called  the  golden  rule  of  construc- 
tion. Woodward  v.  Watts,  2  El.  &  Bl.  454;  Metcalf, 
Oont.  880. 

Words  are  to  be  construed  according  to  their 
strict  and  primary  acceptation,  unless  from  the 
context  of  the  instrument  and  the  intention  of  the 
parties  to  be  collected  from  it,  they  appear  to  be 
used  in  a  different  sense,  or  unless  in  their  strict 
sense  they  are  incapable  of  being  carried  Into  effect, 
and  their  meaning  may  be  shown  by  parol  evidence 
to  be  different,in  some  particular,  from  their  proper 
and  ordinary  acceptation.  Malian  v.  May,  18  Mees. 
&  W.  517.  518:  Metcalf,  Cont.  818. 

However  terms  may  be  understood  in  their  ordl- 
nary  sense,  if  the  parties  have  attached  other  or 
unusual  or  arbitrary  meanings  to  them,  to  be  de- 
rived from  their  fair  interpretation,  they  have  the 
right  so  to  employ  them.  But  to  accomplish  such 
purpose  and  to  vary  the  common  understanding, 
the  meaning  ought  to  be  plain  and  free  from  rea- 
sonable doubt  McCoy  v.  Erie  &  W.  Transp.  Co.  42 
Md.  488;  Dunham  v.  Haggerty,  1  Cent.  Rep.  600, 110 
Pa.  560. 

Where,  in  any  case,  language  has  acquired  a  pe- 

8  L.  R.  A. 


cuUar  meaning  with  reference  to  the  subject  mat- 
ter of  a  contract,  that  meaning  shall  prevail  in  that 
particular  case.  Bridge  v.  Wain,  1  Stark.  604;  Scott 
V.  Bourdillion,  2  Boe.  &  P.  N.  R.  218;  Metoalf ,  Cont. 
810. 

Words  peculiar  to  an  art,  science  or  vocation,  ap- 
pearing to  have  been  used  in  their  teohnlca!  sense, 
to  be  ascertained  by  the  testimony  of  experts  (2 
Minor,  Inst  957;  2  Parsons,  Cont  498, 625, 555;  1  Story, 
Cont.  5th  ed.  808),  and  words  which  had  acquired  a 
special  sense  by  usage  of  a  trade  or  business,  prob- 
ably within  the  view  of  the  parties  when  contract- 
ing, will  be  read  in  that  sense,  which  may  be  ascer- 
tained by  the  testimony  of  persons  conversant  with 
the  usage.  Doane  v.  Dunham,  79  111.  181;  Rlndskoff 
V.  Barrett,  14  Iowa,  101;  Robinson  v.  Fiske,  25  Maine, 
401;  Knower  v.  Emerson,  9  Pick.  422;  Eaton  v.  Smith, 
20  Pick.  150;  Hinton  v.  Locke,  5  Hill  (N.  Y.)  487:  Astor 
V.  Union  Ins.  Co.  7  Cow.  202;  Coit  v.  Commercial 
Ins.  Co.  7  Johns.  885;  Dana  v.  Fiedler,  12  N.  7.  40 ; 
Lawrence  v.  Gallagher,  10  Jones  ft  S.  809;  Wayne  v. 
The  General  Pike,  16  Ohio,  421 ;  Lacy  v.  Green,  84 
Pa.  514;  Dunham  v.  Haggerty,  1  Cent  Rep.  600, 110 
Pa.  500. 

Subscription  contracts,  see  First  Prcsb.  Church  v« 
Cooper,  ante^  468. 

Rules  of  congtruUion ;  effect  of  usage. 
The  language  used  by  one  party  is  to  be  con- 
strued In  the  sense  in  which  it  would  be  reasonably 
understood  by  the  other.    If  there  is  any  ambigu- 
ous phrase,  another  rule  of  construction,  which 


Sec  also  16  L.  R.  A.  291;  22  L.  R.   A.    COO.- 


Nbw  Tobk  Coubt  or  Appbaia 


den,  4  HUl,  105;  Daufson  ▼.  KitHe,  4  Hill,  107- 
109;  White  v.  JJoy*.  78  N.  Y.  611;  Hoffman  ▼. 
.^/la  ^.  7fM.  a>.  82  N.  Y.  418. 

If  appellants  used  the  words  good  order  era- 
sively,  meaning  "proved  orders,"  while  New- 
hall  understooid  them  differently,  they  are 
bound  by  the  words  used. 

Johntony.  Sathom,  2  A.hb.  App.  Dec.  468. 

Custom  can  only  be  available  to  sustain  or 
explain  a  contract,  and  never  to  destroy  it  or  to 
make  it  mean  the  c^^poslte  of  what  its  express 
words  imply 

Dickinson  v.  Poufflikeeptie,  76  N.  Y.  67,  77; 
Simmone  v.  Law,  8  Keyes,  219;  CUvrk  v.  Baker, 
11  Met.  186. 

Parker 9  J,,  delivered  the  opinion  of  the 
court: 

This  action  was  bron^rht  to  recover  upon  a 
contract  for  obtaining  subscriptions  to  certain 
publications  known  as  the  "American  Ency- 
clopedia," "Picturesque  Europe"  and  "Tur- 
ners Gallery." 

The  complaint  contained  averment  of  a  con- 
tract by  defendants  to  pay  the  plaintiff  $16  for 
each  and  every  order  he  obtained  for  said  en- 
cyclopedia, and  $4  for  each  and  every  order  he 
obtained  for  said  other  publications.  The  an- 
swer admitted  a  contract  to  pay  the  plaintiff 
those  sums  upon  the  orders,  unaer  which  five 
volumes  of  tne  encyclopedia,  and  ten  parts  of 
each  of  the  other  publications,  respectively,  had 
been  taken  and  paid  for  by  the  subscriber,  and 
not  otherwise;  and  further  alleged  payment  of 
the  amount  due  under  the  contract 

Upon  the  trial  the  plaintiff  save  evidence  that 
an  oral  contract,  as  averred  In  the  complaint, 
had  been  made  between  him  and  defendants. 

The  defendants  thereupon  offered  evidence 
to  show  (hat  In  the  subscription  book  business 
the  words  used  in  the  contract  had  a  definite 
and  well  established  meaning  and  that  meaning 


was  as  set  forth  In  the  answer.  That  the  words 
''fifteen  dollars  an  order  for  each  and  every 
order  obtained  for  the  encyclopedia"  meant, 
and  were  well  understood  In  the  subecriptioo 
book  business  to  mean,  $16  an  order  for  eacb 
and  eveiT  order  obtained  for  the  encyclopedia, 
under  which  five  volumes  have  besn  taken  and 
paid  for  by  the  subscriber,  and  not  otherwise. 
While  "four  dollars  an  order"  for  the  other 
publications  meant,  $4  for  an  order  under  which 
ten  parts  each,  respectively,  had  been  taken 
and  paid  for  by  the  subscriber,  and  not  other- 
wise. 

The  learned  referee  refused  to  receive  the 
evidence,  and  thus  rendered  It  Impossible  for 
the  defendants  to  successfully  present  the  onlr 
Issue  tendered  by  their  answer.  We  think  this 
was  error. 

"Every  legal  contract  Is  to  be  Interpreted  in 
accordance  with  the  Intention  of  the  parties 
making  it.  And  usage,  when  it  is  reasonable, 
uniform,  well  settled,  not  In  opposition  to  fixed 
rules  of  law,  not  in  contradiction  of  the  express 
terms  of  the  contract,  is  deemed  to  form  a  part 
of  the  contract  and  to  enter  into  the  Intention 
of  the  parties,  when  it  is  so  far  established,  and 
so  far  Known  to  the  parties,  that  it  must  be 
supposed  thst  their  contract  was  made  in  refers 
ence  to  it."  WdOe  v.  Batley,  49  N.  Y.  464r-469» 
citing  Starkie,  Ev.  637,  710;  1  Greenl.  Ev. 
§§  292-294;  Broome,  Legal  Maxims,  682,  889» 
890;  2  Parsons,  Cont.  641. 

And  evidence  is  always  admissible  to  explain 
the  meaning  which  usage  has  given  to  words 
or  terms  as  used  in  any  particular  trade  or  bun- 
ness,  as  a  means  of  enabling  the  court  to  de- 
clare what  the  language  of  the  contract  did 
actually  express  to  the  parties.  Wharton,  £  v. 
§862;  Dana  v.  Fiedler,  12  N.  Y.  40;  HinUm  ▼. 
Loike,  6  Hill,  487. 

The  principle  stated  in  the  authorities  cited 
authorized  the  introduction  of  evidence,  on  the 
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was  also  known  to  the  oivll  law,  applies:  Verba 
charUiram  fortiua  accipiuntur  contra  proferentem. 
Fowkes  V.  Manchester  ft  L.  L.  Assur.  &  Loan  Asso. 
8  Befit  ft  S.  089;  Gocheco  Mfff.  Go.  v.  Whtttler,  10  N. 
H.  806;  Metoalf,  Cent.  860. 

Henoe,  mercantile  contracts  are  construed  ac- 
cording to  the  sense  attached  by  meroantUe  usage 
to  the  terms  employed  by  the  parties.  Brown  v. 
Byrue,  3  EL  ft  BL  708;  Metoalf,  Oont.  810. 

Where  the  terms  of  a  contract  are  plain,  usage 
cannot  be  allowed  to  affect  materially  the  con- 
struction to  be  placed  upon  the  instrument;  but 
when  the  terms  are  ambiguous,  usage  may  influ- 
ence the  Judgment  of  the  court  in  ascertaining 
what  the  parties  meant  when  they  employed  such 
terms.  Moran  v.  Prather,  00  U.  S.  28  Wail.  402  (28 
L.  ed.  121).  See  also  Brown  v.  Foster,  118  Msss.  186; 
Dunham  v.  Haggerty,  1  Cent.  Rep.  600, 110  Pa.  660. 

If  words  have  a  known  legal  meanmg,  usage  can- 
not  control  that  meaning.  To  give  effect  to  a  usage. 
In  such  case,  it  must  be  specially  included  or  re- 
ferred to  in  the  contract,  or  the  words  must  be  ex- 
r^lained  in  the  contract  itself,  so  as  to  conform  to 
the  usage.  Doe  v.  Lea,  11  Bast,  812;  2  Stnrk.  Ev.  4th 
Am.  ed.  455;  8  Stark.  Ev.  4th  Am.  ed.  1088;  Sleght  v. 
Uhinelander,  1  Johns.  102;  Metcalf ,  Oont.  82L 

Owtom  and  ueage  are  bindinff. 
A  custom  of  the  trade  is  binding  whether  it  was 
In  the  minds  of  both  parties  to  the  contract  or  not. 
Ocean  Steamship  Oo.  v.  McAipin.  60  Ga.  487 :  Dun- 
ham V.  Haggerty,  1  Oent.  Rep.  600, 110  Pa.  660. 
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A  usage  is  ineffectual  unless  established,  known 
and  applicable  to  the  matter  in  controveray.  Jan- 
ney  v.  Boyd,  80  Minn.  810;  Taylor  v.  Mueller,  80 
Minn.  348. 

A  knowledge,  express  or  implied,  of  the  usage, 
must  be  brought  home  to  the  party  who  is  to  b» 
affected  by  it.  See  Jones  v.  Fftlcs,  4  Mass.  24S;  Lm- 
coin  ft  K.  Bank  v.  Page,  0  Mass.  166 ;  WhitweU  v. 
Johnson,  17  Mass.  440;  Oity  Bank  v.  Cutter,  8  Pick» 
414;  Renner  v.  Bank  of  Columbia,  22  U.  S.  0  Wheat.. 
681  (6  L.ed.166);  Mills  v.  Bank  of  n.8.24U.&U 
Wheat.  481  (6  L.  ed.  512) ;  Bank  of  Washington  v. 
Triplett,  26  U.  8. 1  Per.  26  a  L.  ed.  87);  Brent  v.  Bank 
of  Metropolis,  26  U.  8. 1  Pet.  80  (7  L.  ed.  66);  Warren 
Bank  v.  Parker,  8  Gray,  221;  Metoalf,  Oont  821. 

General  usage  can  be  proved  by  the  multiplica- 
tion of  particular  usages.  Mackenzie  v.  Dunlop,  ft 
Macqueen,  H.  L.  Cas.  27, 2  Jur.  N.  8. 067. 

A  commercial  usage  wlU  be  considered  as  estab- 
lished, when  it  existed  a  Rufllcient  length  of  time  to 
have  become  generally  known,  and  to  warrant  a 
presumption  that  contracts  are  made  with  refer- 
ence to  it.  No  spedflc  time  can  be  prescribed* 
Noble  V.  Kennoway,  2  Doug.  (Bng.)  618 ;  Barber  v* 
Brace,  8  Conn.  0;  Smith  v.  Wright,  1  Calnes,48; 
Rapp  V.  Palmer,  8  Watts,  178 ;  OolUngs  v.  Pope,  9 
Wash.  0.  Ct.  150;  Davis  v.  A  New  Brig,  QUp.  486; 
Trott  V.  Wood,  1  Gallison,  448.  See  1  Oldrlght  (Nova 
Scotia),  260;  Seccomb  v.  Provincial  Ins.  Oo.  10  Allen« 
805 ;  Attorney-General  v.  Tarr,  2  L.  R.  A.  87 ;  East 
Birmingham  Land  Co.  v.  Dennis,  8  L.  R.  A  8Mb 
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part  of  the  defendants,  tending  to  show  that, 
oy  the  usage  or  custom  of  the  subscription  hook 
tariDeM,  the  words  used  in  the  contract  had  a 
well  defined  meaning,  which  was  understood 
by  both  parties  to  the  contract,  and  what  such 
meaning  waa  The  evidence  of  custom  was  ad- 
missible not  to  change  or  vary  the  contract 
made»  but  to  ascertain  with  greater  certainty 
what  was  the  hitention  of  the  parties  at  the 
time  of  its  making. 

The  question  now  decided  was  not  directly 
passed  upon  by  this  court  on  the  former  appeal. 
^ht  eTidence  erroneously  rejected  on  the  trial 


now  under  review  was  admitted  on  the  first 
trial  and  the  defendants  succeeded  upon  the 
issue. 

Th€  plaintiff  appealed  and  a  reversal  was 
had,  n'lt  upon  the  issue  as  presented  and  passed 
upon,  \iut  oecause  the  trial  court  improperly 
aamitted  the  books  of  the  defendants  for  the 
purpose  of  showing  their  transactions  with  otlier 
agents. 

•  The  Judgment  mutt  be  revened,  and  a  new  trial 
granted,  eoete  to  abide  evenk 

All  concur. 


ALABAMA  SUPREME  COURT. 


Wade  A.  MoBBYDE  et  al.,  Appta,, 

V. 

0.  L.  BAYER  et  ai. 

AmrmMtia**mTUfiMi  of  wajr  as  now  provided 
imd  used,  from  tSe  street  to  the  ball,*^  on  the 
third  floor  of  a  bufldlng,  will  not  he  protected  by 
injunction  after  the  ball,  which  at  the  time  of  the 
gnmt  was  used  for  publlo  eotertainmeots,  has 
been  cut  up  into  rooms  and  lee  to  sooietiefr-eonie 
of  them  secret-of  mixed  membership,  amount- 
Ingr  In  all  to  from  800  to  1,000,  and  which  hold 
4neetlBg8  from  four  to  six  nigrhts  a  week,  where 
the  oomplatnants  can,  at  relatively  small  outlay, 
re  establish  on  their  own  premises  a  stairway 
which  formerly  led  to  the  haU.  The  use,  havteg 
beoome  oppressive,  will  not  be  enf  oroed  in  equi- 
ty, but  redress  must  be  sought  at  law. 

(April  12,1880.) 

APPEAL  by  complainants,  from  a  decree  of 
the  Montgomery  City  Court,  in  favor  of 
defendants  in  a  suit  for  an  injunction  to  re- 
strain defendants  from  obstructing  a  certain 
passageway.  AMrmiCd, 
The. facts  are  fuUy  stated  by  the  court 
Meeire,  Briekell*  Semple  A  Ocmter  for 
appellants. 

Meetre,  Tompklnst  London  A  Troy  and 
8.  F.  Bieo  for  appellees. 

Stone*  Oh,  J.^  delivered  the  opinion  of  the 
court: 

In  1872  Mrs.  C.  8.  McBryde,  wife  of  W.  A 
McBr^de,  with  her  husband's  consent  and  co- 
operation, exchanged  with  C.  L.  6ayre  and  P. 
D.  Sayre  lot  and  store  numbered  21  on  Dexter 
Avenue,  then  Market  Street,  for  lot  26,  same 
street,  each  in  the  City  of  Montgomery,  Ala. 

The  latter  paid  to  the  former,  in  the  ex- 


change, an  agreed  difference  in  values.  The  two 
stores  thus  exchanged  were  part  of  a  block  of 
four  stores,  three  stories  high,  numbered  re- 
spectively 21,  28,  25,  and  27,  the  numbers  ris- 
ing in  successive  order  from  west  to  east. 
Store  28  belon<red  to  Mary  Sayre,  now  Mrs. 
Randolph,  and  store  27  belonged  to  W.  D. 
Sayre. 

These  owners  are  brothers  and  sisters,  and 
the  several  properties  came  to  them  by  succes- 
sion from  tneir  father  or  mother— the  record 
does  not  inform  us  which.  Before  the  devolu- 
tion and  division,  hi  1872,  the  enthre  block  of 
buildings  belonged  to  Mrs.  Sayre,  the  mother, 
or  to  the  estate  of  P.  D.  Sayre,  8r.,  the  de- 
ceased father. 

At  the  time  of  the  division  of  the  property 
and  the  accrual  of  the  several  rights  of  the 
children,  the  approach  to  the  second  stories  of 
the  stores  was  by  flights  of  steps,  having  their 
entrance  on  the  street — one  between  25  and  27, 
and  the  other  between  21  and  28.  The  third 
story  over  25  and  27  was  one  large  hall,  ninety 
by  forty -eight  feet,  and  known  as  "Concert 
£La11 ."  To  this  floor  there  was,  at  that  time,  no 
access  from  the  second  floor  of  either  25  or  27, 
although  there  had  once  been  a  flight  of  stairs 
extending  to  it  from  the  second  floor,  and  in 
communK»tlon  with  the  entrance  from  the 
street,  between  those  two  numbers.  The  en- 
trance to  this  large  hall,  at  the  time  of  the  divis- 
ion, was  by  the  steps  going  up  between  21  and 
28,  up  to  the  second  floor  above  them;  thence  by 
a  second  flight  of  stairs  up  to  their  third  floor; 
Uience  across  28  on  its  third  floor,  and  entering 
Concert  Hall  from  the  west.  This  had  been  the 
route  of  access  for  fifteen  years  or  more. 

It  will  be  observed  that  this  line  of  access, 
until  it  reached  the  third  floor,  was  over  the 
common  dividing  line  between  21  and  28,  acd 
thence  entirely  across  28  until  it  reached  Con- 
cert Hall.    One  of  the  written  terms  of  ex. 


Nora.— £asefnent;  aquitoUe  /iiriMlteMon,  to  proteeC. 
Fquity  often  interixisee  to  protect  easements  and 
«nioroe  their  enjoyment  where  there  is  no  adequate 
remedy  at  law,  by  reason  of  the  want  of  privity 
^jetween  the  owners  of  the  estates  allesred  to  be 
tlomlnant  and  servient  to  each  other  (Parker  v. 
Nightingale,  6  Allen,  841;  Glbert  v.  Peteler,  88  Barb. 
•518;  Brouwerv.  Jones,  28  Barb.  158:  Hubbell  v. 
Warren,  8  Allen,  178;  Tallmadge  v.  Bast  Biver 
Sank,  26  N.  Y.  106 ;  St.  Andrew *8  Lutheran  Churches 
JLpp.  87  Pa.  612;  618 ;  Western  v.  BifacDermot,  L.  B. 

3  L.  It.  A. 


1  Bq.  488;  L.  B.  2  Ch.  App.  74 ;  Washb.  Basem.  748); 
as  where  easements  or  servitudes  are  annexed  to 
private  estates.  2  Story,  Bq.  Jur.  Bedf .  ed.  ftS  827, 
027  a;  Bard  well  v.  Ames,  22  Pick.  888, 868;  Stevens  v. 
Stevens,  11  Met  251. 

But  whether  the  court  will  exercise  this  power 
of  grantiDflr  an  injunction  in  any  glyen  case  or  not 
is  within  its  sound  discretion,  and  it  will  be  with- 
held  if  it  will  operate  oppressively  or  inequitably, 
or  contrary  to  the  real  J  ustioe  of  the  case.  Wasbb. 
Easem.  740. 
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change  between  Mrs.  McBryde  and  her  broth- 
rs  was  in  the  following  language: 

"And  the  said  Philemon  and  Calvin  also  give 
and  grant  to  W.  D.  Sayre  and  the  said  Caroline 
McBryde,  their  heirs  and  assigns,  a  right  of 
way  as  now  provided  and  used  from  the  street 
to  the  hall  over  the  store  of  the  said  William 
and  Caroline." 

C.  L.  Sa^re  became  the  sole  owner  of  store 
21  long  before  the  alleged  grievances  were  com- 
mitted which  gave  rise  to  the  present  suit. 

We  feel  justified  in  stating  as  the  result  of 
the  whole  testimony  that  from  the  time  said 
mode  of  access  to  Concert  Hall  was  established 
until  1886  the  hall  was  kept  to  be  let,  and  was 
let  for  public  entertainments,  such  as  concerts, 
dances,  church  bazars,  small  shows  and  the 
like,  with  occasional  public  speakings.  It  was 
for  some  time  used  for  giving  dancing  lessons, 
and  for  a  time  some  use  was  made  or  it  for  a 
theater.  This  last  use  had  ceased  more  than 
ten  years  before  1872.  During  the  entire  time 
its  use  bad  been  occasional,  and  It  became  less 
and  less  used.  There  was  not  much  use  of  it 
from  1872  till  1886. 

In  1886  the  hall  and  its  uses  were  changed. 
It  was  cut  up  into  four  rooms,  two  large  and 
two  small  ones  and  these  were  let  to  societies, 
six  or  eight  in  number,  composed  in  part  of 
secret  societies — trades  unions— of  mixed  mem- 
bership. The  gross  membership  is  testified  to 
have  been  from  500  to  1,000,  ana  holding  meet- 
ings from  four  to  six  nights  in  the  week;  and 
frequently  continuing  there  until  a  late  hour  in 
the  night. 

Claiming  that  this  changed  use  of  the  hall 
was  a  departure  from  the  original  use,  and  an 
abuse  of  the  easement,  alike  in  the  number  and 
character  of  the  visitors,  and  in  the  frequency 
of  their  visits,  greatly  impairing  the  rental  and 
real  value  of  their  f)iopcrty,  and  doing  them 

freat  damage,  the  said  C.  ll  Sayre,  acting  for 
imself  and  Mrs.  Randolph,  closed  up  the  pass- 
way  across  28.  and  thus  cut  off  all  access  to 
Concert  Hall  by  that  route.  The  present  bill 
is  filed  to  have  said  passway  opened,  and  to  re- 
establish and  preserve  the  said  easement  over 
the  property  of  C.  L.  Sayre  and  Mrs.  Ran- 
dolph. This  result  is  sought  to  be  accom- 
plished by  injunction. 

Complainants  base  their  right  to  relief:  flnt. 
against  C.  L.  Sayre,  on  the  .stipulation  copied 
above  from  the  written  agreement  of  exchange; 
teeond,  against  each,  on  the  ground  that  the 
property  came  to  them  from  a  common  source, 
with  its  status  and  mode  of  access  fixed  upon 
it,  and  that  the  present  owners  received  it  and 
now  hold  it  stamped  with  the  same  rights, 
uses,  incumbrances  and  disabilities  that  had 
been  impressed  upon  it  by  the  former  owner. 
They  rely  on  the  following  authorities  in  sup- 
port of  this  contention:  Washb.  Easem.  *48  et 
seg,,  ^528  et  teg.;  John  Hancock  MuU  L,  Ins,  Go, 
V.  Patterson,  1  West.  Rep.  124, 108  Ind.  582; 
OatUnoay  v.  Bonesteel,  66  Wis.  79;  Brakdy  y. 
Sharp,  10  N.  J.  Eq.  206;  Bakeman  v.  Talbot,  81 
K.  Y.  866,  88  Am.  Dea  279,  note. 

The  third  ground  on  which  they  claim  a  re- 
covery is  that  they  have  had  and  enjoyed  the 
open,  continued,  uninterrupted  right  of  way, 
without  a  word  of  objection,  for  fourteen  years, 
and  that  this  gives  them  a  right  by  adverse  or 
independent  user.  Oai etty  v.  Bethune,  14  Mass. 
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49;  Sims  v.  Bans,  Chcvcs.  L.  1,  34  Am.  Dea 
581;  2  Wait,  Act.  &  Dnf.  698. 

The  main  answer  relied  on  in  bar  of  these 
several  claims  is  tlie  changed  use  to  which  de- 
fendants claim  the  easement  has  been  {per- 
verted. Their  contention  is  that  the  words 
"right  of  way  as  now  provided  and  used"  limit 
the  use,  both  in  quality  and  quantity,  to  that 
which  then  obtained.  Biehardson  v.  Bimd,  15 
Gray,  887;  2  Wait,  Act.  &  Def.  786;  Washb. 
Easem.  *538  et  seq,;  Allan  v.  Gomme,  11  Ad.  & 
El.  769;  Parks  v.  Bishop,  120  Masa  840;  0»- 
thanky.  Lake  Shore  dM.  8.  RCd,  71 N.  Y.  194. 

We  consider  it  unnecessary  to  decide  these 
questions. 

The  relief  sought  in  this  case  ia  by  injunc- 
tion, and  it  partakes  largely  of  the  nature  of  a 
bill  for  specmc  performance.  Neither  of  these 
modes  of  relief  is  of  absolute,  unbending  right. 
In  granting  or  withholding  the  former  the  court 
weighs  the  conveniences  and  inconveniences  in 
the  first  instance,  and  when  very  great  injury 
will  result  to  an  unoffending  party  by  the  stem 
fiat  '*Tbou  Shalt,"  or  '*Thou  shalt  not,"  often 
leaves  parties  to  their  remedies  at  law.  Cum- 
bers V.  Ala.  Iron  Co,  67  Ala.  858;  Dans  y. 
SomU,  77  Ala.  262;  Shrewsbury  d  0.  B.  Go.  v. 
Shrevsburv  db  B.  B,  Go,  1  Sim.  N.  S.  410; 
Baekensack  Improvement  Commission  v.  JT.  J, 
Midland  B,  Co,  22  N.  J.  Eq.  94;  8  Pom.  Eq. 
Jur.  §  1888;  Washb.  Easem.  *577.  top  p.  4Ui 
ed.  749;  Wood  v.  Suteliffe,  2  Sim.  N.  8.  168. 

So  of  specific  performance.  It  is  not  de- 
mandable  of  right.  The  chancery  court,  on 
those  high  prindples  of  justice  and  morality 
which  are  its  boast,  wiU  always  stay  its  hana 
when  equal  and  exact  justice  cannot  be 
done. 

"The  court  will  not  intervene,  unless  the 
contract  is  fair,  just,  reasonable  and  equal  in 
all  its  terms  and  parts,  is  founded  upon  an  ade- 
quate consideration,  and  its  specific  execution 
u  free  from  hardship  and  oppression."  Inoirk 
V.  Bailey,  72  Ala.  467,  471;  Moon  v.  Crowder, 
72  Ala.  79;  Derrick  v.  Monette,  78  Ala.  75. 

"An  agreement  may  be  valid  at  law,  and 
there  may  not  be  sufficient  grounds  for  its  can- 
cellation in  equity;  and  yet,  upon  a  fair  and 
just  consideration  of  the  attendant  and  collat- 
eral circumstances,  and  sometimes  of  subse- 
quent events,  the  court  will  abstain  from  ita 
enforcement."  ^ars  v.  Stubbs,  85  Ala.  256,  i 
South,  Rep.  755;  Cowan  y.  Sapp,  81  Ala.  525. 

"The  contract  and  the  situation  of  the  par- 
ties must  be  such  that  the  remedy  of  specific 
rsrformance  will  not  be  harsh  or  oppressive.'^ 
Pom.  Eq.  Jur.  §  1405;  Columbia  College  v. 
Thaeher,  87  N.  Y.  811. 

It  is  very  dear  from  the  testimony  that  the 
passway  in  dispute  was  in  its  uses  very  much 
changed  in  1886  from  what  it  had  been  in  1872. 
The  change  consisted  in  a  great  increase  of 
persons  entering  and  departing,  and  to  some 
extent  of  persons  much  more  liable  to  annoy 
or  offend.  From  an  occasional  use,  it  grew  to 
be  an  almost  every-day  and  every-night  resort. 
The  number  of  persons  using  the  passway  waa 
very  much  augmented,  while  the  change  in  the 
character  of  the  visitors,  the  probabilit  v  of  their 
observance  of  the  proprieties  and  refinements 
of  social  life,  was,  to  put  it  mildly,  rendered 
leas  assuring. 

It  could  not  faO  to  render  the  rooms  on  the 


18811. 


Clasts  ▼.  EsTERLT  Habtestikg  Hachike  Co. 


second  floors  of  31  and  28  less  quiet,  less  pri- 
vate, less  secure  from  annoyance  and  prying 
curiosity,  and  less  desirable  as  tenement  or 
sleeping  apartments.  And  as  a  consequence, 
the  rental  value  of  these  rooms  would,  of  ne- 
cessity, be  much  impaired.  Closing  this  means 
of  ingress  and  egress  does  not  necessarily  cut 
off  access  to  Ck>ncert  Hall.  The  stairway  from 
the  second  floor  of  number  27,  leading  up  to  it, 
and  once  in  use,  can  be  re-established  at  a  rel- 
atively small  outlay.  The  danmge  to  num- 
bers ^  and  27  by  this  change  will  place  the 
burden  of  the  servitude  on  the  owners  of  the 
property  who  are  benefited  by  the  pass  way, 


and  will  be  greatly  less  than  is  imposed  on  81 
and  28  under  the  present  arrangement. 

There  is  therefore  no  occasion  for  consider- 
ing the  doctrine  of  a  right  of  way  from  neces- 
sity. Nichols  ▼.  Luce,  24  Pick.  102;  MeDawUd 
V.  Lindaa,  8  Rawle,  492. 

It  is  not  our  intention  to  decide  whether  the 
defendants  were  or  were  not  Justified  in  closing 
the  passway.  What  we  do  decide  is  that  its 
use  had  become  oppressive  to  them,  and  chan- 
cery will  not  aid  the  complainants  in  its  re- 
establishment.  It  leaves  them  to  such  redress 
as  they  can  obtain  in  a  court  of  law. 

Aprmed, 


INDIANA  SUPREME  COURT. 


Reuben  CLANIN,  Appt, 

BSTERLY  HARVESTING  MACHINE 

CO.  et  aL 

(—.Ind ) 

LA  stlpnlfttioift  on  the  fkme  of  »  pronl*- 
mary  note  that  it  la  given  to  secure  the  pay- 
ment of  a  churob  debt  does  not  make  the  Instm- 
ment  a  oontraot  of  ffuanmty  on  which  liability 
Is  contingent  on  default  of  the  principal  debtor. 

&£vldenee  is  not  adrntwrible  to  prove 
tliat  the  payee  of  a  note  ag^reed,  when  he 
received  it,  that  he  would  procure  another  person 
to  dgn  it,  and  that  it  was  not  to  be  binding  on  the 
maker  until  it  was  so  signed;  nor  to  prove  that 
the  payee  had  agreed  to  collect  certain  subecrlp- 

.  tions  and  apply  the  proceeds  to  the  payment  of 
the  debt  which  it  was  given  to  secure. 

(April  S8, 1888.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  Grant  Coanty  Circuit  Coart,  in  favor 
of  plaintiffs  in  an  action  upon  a  promissory 
note.    Afflrmed, 

The  facts  are  sufl9ciently  stated  in  the  opin- 
ion. 
Mr,  Qeorge  W.  Harvey  for  appellant. 
Mesirt,    William   BoMon    and   W*  H. 
Charles  for  appellees. 


Mitchell*  J,,  delivered  the  opinion  of  the 
court: 

Reuben  Clanin  executed  his  promissory  note 
calling  for  the  payment  of  $248.54  in  twelve 
months  after  date,  to  Samuel  Clanin,  with  8 
per  cent  interest.  The  note  was  in  the  ordinary 
form,  except  that  it  contained  on  its  face  the 
following  stipulation,  viz. :  ''This  note  is  given 
to  secure  the  payment  of  the  Univeisalist 
Church  debt" 

The  payee  afterwards  assigned  the  note  to 
the  Esterly  Harvesting  Company,  and  the  latter 
brought  this  suit,  alleging  the  execution  and 
assignment  of  the  note,  and  that  it  remained 
due  and  whollv  unpaid. 

It  is  contended,  in  effect,  that  the  stipulation 
above  set  out  made  the  instrument  a  contract 
of  guaranty,  and  that  the  defendant,  as  guaran- 
tor, was  not  liable  until  it  appeared  that  the 
principal  debtor  had  made  default.  Hence, the 
argument  proceeds,  the  complaint  was  demur- 
rable because  it  contained  no  averment  that 
the  Universalist  Church  debt  had  not  been  paid. 
This  position  is  not  tenable. 

A  guaranty  is  an  independent  contract  by 
whicn  the  guarantor  undertakes  in  writing,  up 
on  a  sufficient  consideration,  to  be  answerable 
for  the  debt,  or  for  the  performance  of  some 
duty,in  case  of  the  failure  of  some  other  person, 
who  is  primarily  liable  to  pay  or  perform. 
Ward  V.  WiUon,  100  Ind.  5»,  LaBm  v.  Lo- 


NOTB.— Oomm^retal  poptfrr  paarjl  evidence  of  eon^ 
dUion  not  odmiwCUe  tO'veury  or  contradict. 

All  conditions,  to  alTect  the  negotiability  of  com- 
mercial paper,  must  appear  on  its  face.  Byles, 
BiilB,  96;  Richards  v.  Richards,  2  Bam.  &  Ad.  447;  1 
Rand.  Com.  Paper.  118. 

So  a  note  given  for  payment  of  a  stock  subscrip- 
tion, and  absolute  in  its  temu,  amouota  to  a  waiver 
of  the  condition  as  to  location  and  building  of  the 
railroad  ccntained  in  the  subscription.  Evansville, 
L  &  G.  R.  Co.  V.  Dunn,  17  Ind.  008. 

Where  a  condition  does  not  appear  on  the  face 
of  the  instrument  it  is  not  oom patent  to  prove  it  by 
paroL  Cunningham  v.  WardweU,  12  Maine,  408. 
See,  too.  Brown  v.  Wiley,  61 U.  S.  20  How.  442  (15  L. 
ed.  966);  McSherry  v.  Brooks,  46  Md.  106;  Gliddena  v. 
Harrison,  60  Ala.  481;  Jones  v.  Shaw,  67  Mo.  667; 
Henshaw  v.  Dutton,  60  Mo.  180;  Calhoun  v.  Davis, 
2  Ind.  682;  Sean  v.  Wright,  24  Maine,  278;  Miller  v. 
White,  7  Blackf  .  401;  Dale  v.  Pope,  4  Litt.  166;  Beard 
V.  White,  1  Ala.  486;  McCoy  v.  Moss,  5  Port.  (Ala.) 
88;  Bice  V,  Ragland,  10  Humph.  545;  Campbell  v. 

8L.RA. 


Upshaw,  7  Humph.  185;  Gasoway  v.  Moore,  Har* 
per,  L.  401;  MoClanaghan  v.  Hines,  2  Strobh.  L.  122; 
Rodgers  v.  Bosser,  67  Ga.  810;  Scaife  v.  Beall,  43  Ga. 
888;  Rockmore  v.  DaveniK>rt,  14  Tex.  002;  McGrath 
V.  Barnes,  18  S.  C.  828. 

Parol  evidence  that  one  of  several  joint  makers 
is  merely  a  surety  is  not  admissible  against  a  payee 
who  took  the  paper  without  any  knowledge  of  such 
relation.  Roberts  v.  Bane,  82  Tex.  885;  contra^ 
Branch  Bank  v.  James,  0  Ala.  040;  Ashbee  v.  Pid« 
duck,  1  Mees.  ft  W.  564;  2  Band.  Com.  Paper,  688. 

Parol  evidence  is,  of  course,  inadmissible  against 
a  Ijona  fide  holder  who  takes  the  paper  without  no< 
tlce  of  any  undisclosed  relation  between  the  par« 
ties.    Orvls  v.  Newell,  17  Conn.  07. 

To  constitute  a  promissory  note,  payment  must 
not  be  contingent  or  uncertain.  See  Wright  v. 
Traver,  ante,  50. 

That  all  preliminary  negotiations,  etc.,  are  merged 
in  the  written  contract,  and  that  oral  evidence  is 
inadmissible  to  vary  or  contradict  a  written  instru- 
ment, see  Diven  v.  Johnson,  ant«,  806. 
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parupori  Jfat.  Bank^  102  Ind.  88d»  und  cases 
died. 

The  iDStrument  <raed  od  is  a  written  promise, 
by  a  person  named,  to  pav  a  certain  sum  of 
money  at  a  future  time»  absolutely  and  with* 
out  condition,  to  a  pavee  named;  and  it  has, 
hence,  all  the  esaential  qualities  of  a  promis- 
aoiT  note. 

The  recital,  in  the  face  of  the  note,  that  it  was 
ffiyen  to  secure  the  payment  of  the  Universalist 
Church  debt,  does  not  render  the  obligation 
collateral  or  conditional.  This  relates  amply 
to  the  consideration  upon  which  the  note  was 
executed.  "It  is  no  objection  to  a  bill  or  note 
that  it  states  the  transaction  out  of  which  it 
arose,  or  the  consideration  upon  which  it  was 
given."  1  Parsons,  Notes  &  Bills,  44;  Hatu- 
mmUier  ▼.  Hartrinck,  7  T.  R  788;  WelU  v. 
Brighcm,  6  Cush.  6. 

The  demurrer  to  the  complaint  was  proper- 
ly OYerruled. 

The  answers  present  substantially  the  follow- 
ing facts:  At  the  time  the  note  in  suit  was  ex- 
ecuted the  church  sodetr  therein  mentioned,  at 
Mier,  in  this  State,  was  indebted  in  the  sum  of 
$348.64,  for  the  payment  of  which  the  appel- 
lant, with  other  members  of  the  society,  were 
T^ersonallv  bound.  It  was  agreed  that  Samuel 
Clanin,  tlie  payee  of  the  note,  should  advance 
the  money  to  par  the  church  debt,  and  that 
the  appellant  ana  one  AUlton  Abbott  would  ex- 
ecute their  notes  to  him  for  the  amount.  The 
money  was  advanced  according  to'the  agree- 
ment, and  the  appellant  signea  the  note  and 
delivered  it  to  the  payee,  who,  it  is  alleged, 
agreed  to  see  Abbott  and  procure  his  signature 
thereto. 

It  is  averred  that  it  was  agreed  that  the  ap- 
pellant was  not  to  be  bound  unless  Abbotrs 
signature  wa8.obtained;  that  neither  the  payee 
nor  anyone  else  ever  procured  or  asked  Abbott 
to  sign,  and  that  the  latter,  although  solvent, 
now  refuses  to  sign  the  note. 

In  addition  to  the  above  facts,  it  is  averred 
in  other  paragraphs  of  the  answer  that  divers 
members  of  the  church  society  above  men- 
tioned bad  subscribed  sums  aggregating  $800, 
which,  when  collected,  was  to  be  applied  to 
the  liquidation  of  the  church  debt,  and  that 
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Samuel  Clanin,  the  payee,  amed,  at  the  time 
the  note  was  executed,  that  ne  would  collect 
the  amount  of  the  subscriptionaand  a|>plj  the 
sums  collected  to  the  payment  of  the  note. 

It  is  averred  that  although  the  subscribers 
were  and  stiU  are  solvent^  the  payee  of  the 
note  has  wholly  failed  to  make  any  effoirt  to 
collect  the  subscriptions,  and  tinit  they  bave 
not  been  collected  according  to  the  agreement. 
These  facts  were  manifestly  insufficient  to  pre- 
sent any  defense  to  the  note. 

It  is  an  elementary  rule  that,  in  the  absence 
of  fraud  or  mistake,  a  written  contract  is  to 
have  force  and  effect  according  to  its  terms. 
While  it  is  competent  to  prove,  under  proper 
issues,  that  a  note  never  was  deliverea,  evi- 
doDce  is  not  admissible  to  prove  that  it  was  de- 
livered to  the  payee,  who  had  parted  with  the 
consideration,  as  an  escrow,  or  under  an  agree- 
ment that  the  maker  was  not  to  be  bound  ac- 
cording to  the  terms  of  the  note.  A  note  may 
be  delivered  as  an  escrow  to  a  thiid  person,  but 
it  cannot  be  so  delivered  to  the  payee.  BU^Dart 
V.  Andenon,  50  Ind.  875;  Benait  v.  Seknsider. 
47  Ind.  18;  1  Wait,  Act.  &  Def.  p.  665. 

It  was  not  admissible,  therefore,  to  aver  and 
prove  that  the  payee  ajgreed  when  he  received 
the  note  that  he  woula  procure  another  person 
to  sign  it,  and  that  it  was  not  to  be  bhiduig  on 
the  maker  until  it  was  so  signed.  Kor  was  it 
competent  to  defeat  the  collection  of  the  note 
by  proof  that  the  payee  bad  agreed  to  collect 
the  subscriptions  made  by  members  of  the 
church  and  apply  the  proceeds  to  the  payment 
thereof. 

Such  proof  would  efFectually  disidace  the 
writing  by  substituting  in  its  stead  a  parol 
agreement  of  an  entirely  different  character. 
This  cannot  be  done.  Singer  Mfg,  Co.  v.  Far- 
tyihe,  108  Ind.  884,  6  West.  Bep.  650:  Carr  v. 
Ham,  110  Ind.  408,  0  West.  Rep.  188;  TucJur 
V.  Tucker,  118  Ind.  27S,  11  West.  Rep.  859. 

If  the  payee  had  collected  the  subscriptioas 
in  pursuance  of  tlie  alleged  agreement  a  oiffer- 
ent  question  would  have  been  presented. 
Tucker  v.  Tucker,  ntpra. 

There  was  no  error  in  sustaining  the  demur- 
rer to  the  answers. 

ThejudgnkentUc^fimud,  wUh  catU. 
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RfeUMi;  OF  THE  DECISIONS  REPORTED  IN  THIS  BOOK. 


SUBJECTS  Diflciused  and  Points  Decided  during  Second  Quarter  of  1889,  Reported 

herein  and  Classified  as  follows :  - 

1.  OOYERNHENTAL  AXD  POLITIOAL  RELATIONS. 

2.  CONTBACTUAL  RELATIONS. 

8.  PiDiTciART  Relations. 

4.  Domestic  Relations. 

5.  Profebtt  and  Pbopebtt  Rights  and  Remsdib& 

6.  Damages  for  Torts. 

7.  Criminal  Law  and  Practicb. 


!•  Goternmental  and  Political  Rela- 
tions. 

Uniied  Btatea  CoutU;  juriidiciion.  A  United 
States  Circuit  Court  has  no  Jurisdiction  to  en- 
force penalties  imposed  by  the  state  law  in 
which  the  officer  suing  has  no  personal  inter- 
est p.  822.  United  States  Courts  have  no 
Juiisdiction  in  admiralty  in  case  of  injury  by  a 
vessel  to  a  swing  bridge  which  rests  on  a  pier 
constructed  upon  the  bed  of  a  river;  nor  can 
a  state  statute  givine  a  lien  for  injuries  done 
by  vessels  give  adm&alty  jurisdiction,  p.  711. 
Where  federal  courts  have  jurisdiction  at  law 
between  the  parties,  upon  a  policy  of  insurance, 
they  have  auxiliary  Jurisdiction  in  equity  to  re- 
form the  policy;  and  if  brought  within  the 
time  limited,  lapse  of  time  wul  not  bar  tba 
suit.  p.  189.  As  to  their  Jurisdiction  in  patent 
cases,  thev  will  not  enjoin  the  infringement  of 
an  invention  before  a  patent  issues,  p.  78.  A 
suit  in  equity  to  reform  a  policy  is  so  far  auxil- 
iary to  the  action  at  law  on  the  policy  as  that 
service  of  i)rocess  on  the  law  action  is  binding 
on  the  equity  suit    p.  188. 

In  eases  removed,  A  United  States  Court  has 
Jurisdiction  of  an  action  brought  in  a  state 
court  where  suit  has  been  removed  to  the  fed- 
eral court  under  the  local  prejudice  clause, 
p.  189.  And  the  amount  involved  is  not  an 
element  of  removability,  p.  4CUS.  The  appli- 
cation for  removal  may  be  made  at  any  time 
before  final  hearing,  p.  645.  A  petition,  and 
affidavit  in  its  support,  entitles  the  party  to  the 
removal.    Id, 

Bemaval  an  ground  of  citizenship.  Citizen- 
ship of  the  State,  in  a  suit  for  possession  of 
land  and  for  damages  to  crops  and  buildings, 
against  several  claimants,  will  not  prevent  re- 
moval where  the  controversy  is  separable,  p. 
400.  But  a  suit  between  a  State  ana  the  citizens 
of  another  State  cannot  be  removed  into  a 
United  States  Circuit  Court  on  the  ground  of 
citizenship;  and  the  court  will  ascertain  who 
is  the  reaj  party  and  determine  the  same  by 
the  nature  of  the  case.  If  it  finds  it  has  no 
jurisdiction,  it  will  dismiss  the  suit.  p.  822. 
The  nature  of  the  action,  and  not  its  form, 
determines  the  question  of  i;.s  removabil- 
ity, p.  554.  Though  civil  in  form,  if  it  be 
to  collect  a  penalty  for  violation  of  the  crim- 
inal law,  it  is  not  a  "  suit  of  a  civil  nature." 
Id, 
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United  States  Oireuit  Court  Jvrisdietion. 
The  Act  of  Congress  conferring  Jurisdiction  of 
all  suits  at  common  law  or  in  equitv  where  the 
United  States  is  plaintiff  and  petitioner,  with- 
out reference  to  subject  matter,  does  not  repeal 
the  original  statute,  p.  282.  It  is  the  settled 
policy  to  have  the  legal  rights  of  the  Govern- 
ment determined  in  its  own  courts;  and  any 
doubt  as  to  the  construction  of  a  statute  whicli 
would  tend  to  devest  that  right  must  be  resolved 
in  favor  of  the  right  Id,  A  Judgment  of  the 
Circuit  Court  for  the  District  of  Colorado  in  a 
suit  by  the  United  States  to  set  aside,  vacate 
and  cancel  a  patent  for  lands,  a  portion  of 
which  is  in  New  Mexico,  is  conclusive  upon 
the  United  States  as  to  the  lands  located  in  New 
Mexico,  as  well  as  those  in  Colorado,    p.  "^S I . 

Court  receivers.  Receivers  appointed  by  Hie 
courts  of  the  United  States  are  subject  to  suits 
without  leave,  in  any  court  having  Jurisiilction 
over  the  subject  matter,    p.  884. 

Practice  in  United  States  Courts,  The  prac- 
tice of  state  courts,  permitting  Jurisdiction n  I 
questions  to  be  raised  under  a  general  denial, 
cannot  prevail  in  a  federal  court  p.  603.  If 
a  circuit  court  can  see  that  there  is  a  question 
of  the  citizenship  of  the  parties,  it  must  direct 
an  issue  on  the  question;  and  if  Jurisdiction 
fails,  suit  must  be  dismissed.  Defendant  must 
be  allowed  to  amend  for  the  purpose  of  raising 
the  ouestlon.  Rule  appliea  to  a  complaint 
by  a  limited  partnership  attempting  to  sue  as  a 
corporation.    Id. 

United  States  may  sue  in  its  oton  courts.  The 
United  States  may  sue  in  the  circuit  courts,  with- 
out regard  to  the  amount  in  controversy,  p.  23*3. 

Alaoama  war  claims.  An  assignment  in 
bankruptcy,  prior  to  re-esiablishment  of  the 
court  of  commissioners  does  not  cover  a  claim 
allowed  by  them  for  war  premiums  paid  by 
the  bankrupt.  The  assignee  holds  the  proceeds 
in  trust  for  the  bankrupt,    p.  460. 

Begulation  of  interstate  commerce  Siate 
legislation  compelling  electric  wires  in  the 
streets  of  a  city  to  be  placed  under  the  surface 
of  the  streets,  is  not  unconstitutional,  it  being 
an  exercise  of  the  police  power,  and  none  the 
less  so  because  it  gives  the  company  special, 
but  not  exclusive,  privileges,     p.  449. 

Entry  on  public  Inifls,  Certificates  of  entry 
issued  under  United  States  laws  vest  in  the 
holders  a  complete  equitable  title,  capable  of 
being  conveyed  at  an>  time  after  their  issuance. 
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If  certified  copies  of  final  proofs  made  by  set- 
tleid  are  offered  in  evidence  to  show  the  mode 
of  tbeir  compliance  to  tbe  law,  afiBdarits  con- 
tained therein  are  not  evidence  of  tbe  truth  of 
the  statement.  Entries  made  by  procurement 
and  for  benefit  of  a  third  person,  the  residence  be- 
ing only  a  colorable  compliance  with  the  law, 
the  land  being  immediately  conveyed  to  such 
third  person  in  pursuance  of  a  previous  agree- 
ment, are  void.    p.  161. 

Flower  cff  Congreu  to  prohibit  sale  cf  in- 
toxieants,  A  Local  Option  Luw  is  not  beyond 
tbe  power  of  Congress.  A  Territorial  Legisla- 
ture may  pass  a  Local  Option  Law.  This  is 
not  an  unconstitutional  delegation  of  legislative 
power.  8uch  a  law  is  not  invalid  because  it 
continues  tbe  former  penalties  in  force,  and 
provides  an  additional  remedy.  A  statute  pro- 
viding for  the  prohibition  of  the  sale  of  intoxi- 
cating liquors  by  vote  does  not  violate  the  con- 
stitutional provision  as  to  due  process  of  law. 
p.  855.  But  that  no  license  shall  be  construed 
to  authorize  any  business  within  any  State  pro- 
hibited by  the  laws  thereof,  applies  to  a  Terri- 
tory as  well  as  to  a  State.    Id. 

State  eovereionty;  territorial  juriedktioih. 
The  Missouri  Statute  giving  damages  for  in- 
juries resulting  in  death  controls  a  case  between 
citizens  of  that  State,  arising  from  facts  occur- 
Ting  on  the  Mississippi  River  near  the  Illinois 
shore,  under  the  Act  of  Congress  giving  to 
States  bordering  on  the  river  concurrent  ju- 
risdiction as  far  as  it  forms  the  common  bound- 
ary,   p.  890, 

Right  cf  eminent  domain.  The  constitutional 
provision  does  not  give  an  action  against  those 
constructing  public  works  for  acts  which,  if 
done  in  pursuit  of  a  private  enterprise,  would 
not  have  been  actionable,  p.  665.  The  pro- 
vision that  property  shall  not  be  taken  or  dam- 
aged without  compensation  made  therefor  is 
Beif  enforcing;  and  equity  will  enjoin  a  pro- 
posed violation  of  its  provision,  pp.  240,  247. 
Kaising  the  grade  of  a  street  so  high  that  the 
earth  of  the  fill  slides  upon  ad joinins^  premises 
covering  up  a  part  of  a  neighbor's  dwelling  is 
a  taking  of  property  for  which  just  compensa- 
tion must  be  made.  p.  247.  A  railroad  is  not 
entitled  to  damages  resulting  from  delay  and 
inconvenience  in  the  movement  of  its  train 
owing  to  the  laying  the  track  of  another  rail- 
road across  its  track.  Its  right  is  determined 
by  the  decree  condemning  railroad  lands  for 
a  highway  and  providing  that  the  company 
may  maintain  its  tracks  and  switches;  and 
thi»  decree  does  not  give  tbe  company  any  ex- 
clusive right  to  the  street  or  prevent  another 
rail  toad  to  lay  tracks  across  said  street,  p.  240. 
The  owner  of  land,  who  by  layinc:  it  off  in 
streets,  blocks  and  squares  has  dedicated  it  to 
public  use,  cannot  exclude  the  public  use  of  the 
street,  or  demand  compensation  for  any  part 
of  it  when  taken  for  a  public  road  which 
crosses  it.    p.  659. 

Damages;  what  considered  in  estimate.  Crops 
planted  by  the  owner  of  land  after  location  of  a 
railroad,  but  before  damages  were  paid  or  se- 
cured or  notice  given  of  intent  to  enter,  are  prop- 
er subjects  for  condemnation.  A  tenant  of 
leased  premises  is  entitled  to  such  damages,  and 
the  company  cannot  discharge  its  liability  to  the 
tenant  by  payment  to  the  landlord,  the  posses- 
sion being  notice  of  the  lease,    p.  124.    Tbe 
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market  value  of  land  taken  la  the  amount  of 
damages  to  which  the  owner  is  entitled.  Al- 
though property  majr  have  no  market  value, 
the  purposes  for  which  it  is  suitable,  ».«.,& 
reservoir  site,  may  be  considered  in  ascertain- 
ing what  may  be  said  to  be  its  market  value, 
almough  it  has  no  value  for  such  purpose  ex- 
cept in  connection  with  other  lands  owned  bj 
the  party  seeking  to  condemn.  But  the  in- 
crease in  value  by  reason  of  its  being  taken  for 
such  purpose  cannot  be  taken  into  account, 
nor  can  its  enhancement  by  reason  of  increased 
facilities  for  irrigation.  Witnesses  having 
knowledge  of  surroundings  and  of  values  may 
testify  as  to  values  although  not  experts;  and 
irrelevant  evidence  permitted  on  one  aide  does 
not  justify  its  introduction  on  the  other,  p.  83. 
In  California  a  new  trial  may  be  had  as  to  part 
of  the  issues  in  a  case.    Id. 

Departments  of  government  dieUnet  and  tn- 
dependent.  The  Secretaiy  of  State  cannot  be 
enjoined  from  delivering  to  the  Speaker  of  the 
House  returns  of  an  election  for  Governor. 
Nor  can  the  circuit  court  be  prohibited  from 
compelling  the  Secretaiy  of  State  to  deliver 
such  returns,  p.  68.  A  aeclaraticm  of  election 
to  the  office  of  Governor,  as  provided  by  the 
Constitution,  is  indispensable  to  perfect  title  to 
tbat  office,  p.  64.  And  when  neither  the 
Speaker  of  the  House  nor  the  Joint  Assemblv 
or  both  Houses  of  the  L^slature  convened, 
declared  any  person  elected  to  that  office,  the 
supreme  court  cannot  by  mandamus  adjudge 
an  appellant  to  have  the  highest  number  of 
votes  forUie  office,  nor  comi)3  the  delivery  to 
him  of  the  office  and  its  insignia,  p.  58. 
In  such  case  the  Governor  elected  for  the  next 
preceding  term  has  the  right  to  continue  in 
office  untfl  his  successor  shall  be  declared 
elected.  The  mere  act  of  taking  the  prescribed 
oath,  by  a  candidate  voted  for  would  not  en- 
tiUe  him  to  the  office;  and  his  inability  to  do 
so  would  not  entitle  the  President  of  ue  Sen- 
ate to  act  as  Governor,  p.  64.  Official  action 
can  be  neither  coerced  nor  restrained  by  the 
courts.  It  is  the  province  of  the  Governor  to 
construe  for  himself  a  statute  devolving  upon 
him  the  duty  of  issuing  a  commission  or  cer- 
tificate of  election,  and  to  determir"  his  course 
of  action  thereunder;  and  his  determination  as 
to  one  does  not  impair  the  right  of  another 
found  to  be  elected,  nor  does  it  give  the  latter  the 
right  to  seek  relief  in  a  court  of  equity,  p.  816. 

Constitutional  and  statutory  construction.  A 
prior  construction  of  a  State  Constitution,  in 
the  absence  of  evidence  of  a  different  intent, 
will  be  regarded  as  adopted  in  its  revis- 
ion, p.  890.  So  a  statute^  provision  adopted 
from  another  State  is  construed  in  accordance 
with  its  prior  judicial  construction  in  the  State 
from  which  it  is  taken,  p.  87C.  The  practical 
construction  given  to  a  statute,  by  awarding 
alimonv  in  monthly  installments,  must  be  held 
adopted  by  the  revision  made  after  that  con- 
struction had  been  established,    p.  849. 

Special  legislation  prohibited.  The  subject  of 
an  Act  entitled  "An  Act  to  Regulate  Actions 
for  Libel/'  is  sufficiently  expressed  in  its  title, 
p.  682.  It  is  not  invalid  as  unequal  or  partial 
because  its  provisions  apply  only  to  publishers 
of  newspapers.  Id.  Laws  public  in  their  ob- 
jects may  be  confined  to  a  particular  class  of 
persons  if  they  be  general  in  their  application 
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to  all  that  class.  Id,  Neither  is  the  Act  in- 
valid, on  the  ground  that  it  deprives  a  person 
of  "  a  certain  remedy  in  the  laws/'  for  inju- 
ries or  wrongs  to  his  reput^ition.  Id.  But  a 
statute  incorporating  a  building  and  loan  asso- 
ciation, and  which  attempts  to  confer  special 
privileges,  is  in  violation  of  the  fundamental 
law.  p.  289.  A  statute  that  cannot  be  re- 
duced to  a  general  rule  is  not  a  general  law. 
p.  210. 

State  courts:  jvrtsdiction,  Ab  to  territorial 
limitation,  it  is  held  that  the  courts  of  one 
State  have  no  jurisdiction  over  a  suit  involving 
title  to  land  included  within  a  strip  which  by 
compact  with  another  State  has  been  brought 
under  the  sovereignty  of  the  latter  State.  Any 
remedy  which  exists  must  be  enforced  in  the 
courts  of  the  latter  State,  p.  220.  So  a  court 
of  one  State  cannot  restrain  a  citizen  of  Uiat 
State  from  prosecuting  a  suit  In  another  State, 
on  the  groimd  that  the  decree  may  vary  from 
its  own  or  from  the  decision  of  the  United 
States  Supreme  Court,  p.  208.  Where  a  man 
changes  his  domicil  in  good  faith  to  another 
State,  pending  proc^dings  for  appointment  of 
a  guardian  over  him,  and  there  resides  with 
the  assent  of  such  guardian,  until  his  death, 
the  comts  of  that  State  have  original  jurisdic- 
tion of  the  probate  of  his  will.  p.  254.  The 
superintending  control  of  the  Missouri  Supreme 
Ck)urt  over  the  court  of  appeals  of  that  State, 
by  mandamus,  prohibition  and  certiorari,  is  not 
limited  to  cases  which  may  be  certified  to  it 
under  the  provisiono  of  the  Constitution,  p. 
476  A  bona  fide  question  for  controversy 
must  ezist  in  Maryland  in  order  to  obtain  a 
judicial  declaration  as  to  the  construction  of  a 
will  p  816.  The  constitutional  grant  of  ex- 
clusive jhirisdiction  to  probate  courts  places  the 
asseta  of  dece^lfnts'  estates  beyond  the  reach  of 
process  from  other  tribunals,  p.  812.  It  is  with- 
in the  discretion  of  the  trial  court  to  require  the 
plaintiff,  suing  for  a  physical  injury  alleged  to 
be  permanent,  to  submit  to  an  examination  by 
competent  physicians— in  furtherance  of  Jus- 
tice,   p.  808. 

Practice  and  procedure  in  etaU courts.  Filing 
an  answer  to  the  merits  waives  any  objection 
to  jurisdiction  over  the  person,  p.  850.  An 
amendment  to  a  complaint  after  trial,  which  pro- 
poses an  entire  change  in  the  theory  of  the  case  is 
properly  refused.  p.440.  A  demurrer  to  the  an- 
swer reaches  a  complaint  which  states  no  cause 
of  action,  p.  812.  A  conversation  by  telephone 
is  not  inadmissible  evidence  because  the  wit- 
ness does  not  identify  the  voice,  p.  589.  The 
permission  of  leading  questions  is  m  the  discre- 
tion of  the  trial  court,  p.  114.  Under  the  prac- 
tice In  North  Carolina,  where  specific  issues  are 
submitted  presenting  questions  of  fact  or  of  mix- 
ed law  and  fact,  it  is  for  the  court,  upon  the  find- 
ings, to  say  whether  plaintiff  is  entitled  to  re- 
cover, p.  647.  A  charge  should  not  be  given 
when  there  is  not  sufficient  evidence  fairly  to 
raise  an  issue  of  fact.  p.  689.  The  court 
charges  upon  the  law  of  the  case,  and  the  jury 
must  conform  thereto,  p.  788.  If  defendant 
fails  to  object  that  an  action  for  fraud  and  one 
on  breach  of  warranty  are  set  out  in  each  count, 
the  court  may  properly  submit  to  the  jury  both 
causes  on  each  count,  p.  184.  Where  imma- 
terial or  improper  questions  for  special  findings 
are  submitted  to  a  jury  at  request  of  the  party 
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complaining,  a  discharge  of  the  jury  without 
answering  them  is  error  without  prejudice,  p. 
129.  To  render  the  exclusion  oi  testimony  er- 
ror the  record  must  diow  the  ground  for  the  ex* 
elusion,  p.  221.  An  objection  to  evidence  as 
''incompetent  and  immaterial"  is  sufficient  to 
apprise  the  court  of  the  real  nature  of  the  ob- 
jection, where  specific  objections  have  been  re- 
peatedly  ur^.  p.  599.  When  no  objection 
IS  made  the  incompetency  or  illegality  will  not 
be  considered  on  error  or  appeal,  p.  129.  The 
remedy  was  by  motion  to  strike  out.  p.  688. 
The  admission  of  incompetent  evidence  upon  a 
point  which  is  established  beyond  dispute  by 
other  evidence  is  not  material  error.  Id,  A 
new  trial  may  be  had  as  to  a  part  of  the  issues 
in  a  case,  under  the  California  Code.  p.  88. 
The  givins:  of  notice  of  intention  to  move  for  a 
new  trial  is  sufflcientiv  shown  by  a  recital  in  the 
order  denying  a  motion  '*ui)on  the  grounds  set 
forth  in  the  notice  of  motion."  p.  754.  A  de- 
cree declaring  a  person  entitled  to  a  share  of  a 
legacy,  with  Interest,  but  making  no  decree  for 
any  money,  is  not  final,  p.  778.  There  is  no 
limitation  upon  the  time  within  which  an  appeal 
will  lie  from  an  interlocutory  decree  settling  the 
principles  of  a  cause.  Id,  A  bill  of  excep- 
tions is  not  defective  in  failing  to  copy  a  mort- 
gage as  part  of  the  evidence  where  it  refers 
to  the  transcript  where  it  will  be  found  copi^. 
p.  88.  Affidavits  are  not  admissible  in  an  ap- 
pellate court  to  show  that  >  bill  of  exceptions 
was  improperly  allowed  and  signed  by  the 
trial  judge,  p.  567.  Atranslation  of  evidence 
by  the  shorthand  reporter,  not  sufficiently  iden- 
tified, is  no  part  of  the  record,  though  inserted 
in  the  proper  place  in  a  skeleton  bill  of  excep- 
tions. Appellee's  additional  abstract  iff  not  to 
be  taken  as  admitted,  although  not  in  terms 
denied,  p.  184.  The  finding  of  a  referee  is 
conclusive  upon  the  court  of  appeals  if  there 
was  enough  evidence  before  him  to  call  for  his 
opinion  upon  that  subject,  p.  894.  Erroneous 
admission  of  evidence  which  is  subsequently 
withdrawn  from  the  jury  wiU  not  constitute 
ground  for  reversal  where  not  calculated  to 
work  injury,  p.  684  But  material  evidence 
erroneously  admitted  will  not  be  held  harmless 
unless  upon  other  evidence  admitted  a  verdict 
against  it  would  be  set  aside,    p.  599. 

Judicial  determination,  Wnere  facts  pre- 
sented by  the  answer  were  subject  matter  with- 
in the  jurisdiction  of  the  court,  an  adjudica- 
tion in  favor  of  the  plaintiff  is  a  bar  to  subse- 
quent action.  Such  adjudication  made  at  a 
partVs  request  estops  him  from  denying  its 
validity,  p.  142.  A  justice's  judgment  ren- 
dered outside  the  limits  of  his  jurisdiction  is 
illegal  and  void.  p.  825.  At  common  law, 
Dies  dominieus  non  est  dies  Juridicus — The 
Lord's  Day  is  not  a  day  for  legal  proceeding; 
and  a  judgment  rendered  on  that  day  is  void, 
p.  658.  No  presumption  is  entertained  of  jur- 
isdiction over  a  nonresident  adverse  party.  A 
judgment  without  citation  or  appearance  is  not 
a  judicial  determination.  Where  summair 
powererare  conferred  on  a  court,  its  decision  ui 
regarded  as  those  of  courts  of  limited  and 
special  jurisdiction.  To  render  a  decree  of 
adoption  of  a  child  valid  the  court  must  have 
bad  jurisdiction  over  the  parents  as  well  an  'Jhe 
parties  to  the  adoption.  Estoppels,  to  be  bind- 
mg,  must  be  mutual.    There  is  a  marked  di»> 
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tincUon  between  jarisdlction  and  the  ezerdae  of 
jurisdiction.  A  decree  rendered  without  Juris- 
diction  estops  no  one  and  may  be  collaterally 
aasailed.    p.  <)30. 

SyUabi  to  Judicial  dednom.  The  prepara- 
tion of  the  syllabi  of  Judicial  decisions  u  an 
essential  part  of  the  reporter's  work  which  the 
Legislature  cannot  compel  the  Judges  to  per- 
form,  especially  under  a  State  Constitution 
which  provides  that  no  Judge  shall  be  allowed 
to  report  decisions.  The  question  of  the  validitr 
of  a  statute  requiring  the  judges  to  make  sucn 
syllabi  can  be  determined  only  by  the  state 
supreme  court,    p.  888. 

State  railroad  eofnmis$i<m.  State  commis- 
sioners cannot  fix  rates  for  carriage  between 
points  within  the  State  over  a  route  extending 
across  a  neighboring  State.  Such  power  fi 
v^ted  exclusively  in  Ck)ngress.  p.  2S8.  The 
enforcement  of  a  tarifT  of  freight  and  passenger 
rates  which  will  not  pay  the  expenses  of  oper- 
ating a  railroad  is  an  abuse  of  their  discretion, 
and  IS  a  taking  of  railroad  property  without 
just  compeDsation.  p.  061.  The  scnedule  of 
rates  fixed  by  them  is  not  conclusive  as  against 
judicial  inquiry;  the  effect  of  the  Florida  statute 
is  merely  to  make  them  adequate  evidence  of 
the  correctness  of  their  action  in  the  absence  of 
countervailing  proof  that  they  have  exceeded 
their  powers  or  abused  their  discretion.  But 
courts  will  not  interfere  upon  a  complaint  made 
as  to  one  or  several  rates  onlv,  or  where  the 
established  rates  are  not  aasailea  as  an  entirety. 
The  courts  have  no  power  to  make  freight  or 
passenger  rates.  Id,  So  long  as  public  officers 
confine  themselves  to  duties  confided  to  them 
by  law,  courts  will  not  interfere  to  see  whether 
tbey  a^e  acting  wisely  or  Judiciouslv.    p.  448. 

P(Msage  of  Sills.  The  provision  of  Rhode  Is- 
land Constitution  relating  to  the  passage  of  bills 
creating  corporations  is  mandatory  and  must  be 
complied  with.  Such  provision  relates  to  pri- 
vate corporations,  but  it  is  doubtful  whether  it 
relates  to  public  corporations.  A  statute  incor- 
porating a  voting  district  in  a  town  is  not  un- 
constitutional b^ause  it  is  left  to  be  represented 
as  a  part  of  the  town  within  which  it  is.    p.  895. 

Board  of  agriculture.  The  granting  of  a 
license  to  mine  phosphate  rock  in  navisable 
streams  being  in  the  discretion  of  the  State 
Board  of  Agriculture,  the  issuance  of  such 
license  will  not  be  compelled  by  mandamus, 
and  the  conditions  on  which  it  refuses  to  ^rant 
the  license  are  immaterial.  A  statute  giving 
such  discretion  to  tbe  board  is  not  in  violation 
of  the  14th  Amendment,  the  license  being  in 
tbe  nature  of  a  special  privilege  and  not  a  com- 
mon right,    p.  841. 

Mvniclpai  corporations;  improvements;  toater 
supply.  The  Wisconsin  Law  giving  town  super- 
visors authoritv  over  its  villages,  where  the 
powers  granted  are  clearly  defined  by  reference 
to  powers  granted  to  the  village  boards,  Is  not 
void  for  uncertainty.  The  enlargement  of  the 
powers  of  town  authorities  without  incorpora- 
tion of  tbe  villages  is  not  unconstitutional. 
And  tbe  fact  that  money  is  expended*for  im- 
provements in  a  village,  such  as  waterworks, 
fire  protection  or  police,  does  not  violate  any 
constitutional  restriction  or  public  policy,  p. 
472.  A  borough  under  the  Pennsylvania  Act 
has  no  power  to  carry  its  water  supply  outside 
the  borough.     But  dfwellers  in  towns  and  vil- 
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lages,  as  well  as  riparian  owners,  may  use  tbe 
water  of  a  stream  ir  they  have  aooess  thereto  by 
meansof  a  highway.  So  a  water  company  under 
the  Act  cannot  apply  the  water  to  the  use  of 
another  borough  or  of  industries  remote  from 
its  borough,    p.  586.    The  contract  of  a  water 
company  with  a  borough  under  an  ordinance 
passed  by  a  council  the  majority  of  which  were 
directors  of  the  eoinpony  is  void  under  the  Penn- 
sylvania Statute.    Payment  for  water  actually 
furnished  under  such  contract  for  some  ^ears 
creates  no  contract  to  accept  and  pay  for  it  in 
the  future,    p.  122.   The  words  ordinanees  and 
lw-lav>s  are  synonymous,    p.  261.    A  mere  an- 
ticipated or  threatened  letting  of  a  contract  for 
the  construction  of  waterworks,  which   has 
ripened  into  nothing  injurious  to  the  taxpayer, 
will  not  authorize  an  injunction,    p.  268. 

Street  improvements.  When  it  becomes  rea- 
sonably necessary  to  the  use  of  a  street  and  the 
easement  thereon  to  remove  earth  or  rock,  tbe 
public  authorities  may  do  so  and  may  dispose 
of  the  materials  removed,  as  a  right  incident  to 
the  public  easement;  so  when  the  sole  pur- 
pose is  the  construction  of  a  sewer.  But  tbe 
city  has  no  right  to  api»t>priate  materials  un- 
necessarily removed,  to  the  payment  of  the  con- 
tractor for  construcdon  of  the  sewer.  In  such 
case  it  becomes  liable  to  tbe  owner  of  the  soil 
for  the  value  of  the  stone  as  it  lay  in  the  ledge, 
and  which  was  quarried  and  appropriated,  p. 
881. 

School  system^  An  Act  to  establish  public 
schools  in  a  dty  establishes  a  school  sys- 
tem for  that  dty;  and  territoiy  annexed  to 
the  €itj  by  subeequent  spedal  laws  becomes  a 
part  of  it  for  school  as  well  as  other  munidpal 
purposes;  and  a  statute  amending  a  charter  of 
a  dty  need  not  express  in  its  title  the  effect  of 
a  change  in  the  boundaries  of  its  school  dis- 
tricts, p.  46.  Separation  of  territory  from  a 
municipal  oorporaticn  does  not  affect  the  liabil- 
ity of  the  old  corporation  which  retains  all  its 
property,  induding  that  which  fidls  within  the 
limits  of  another  corporation  formed  by  the 
separation.   Id, 

Board  of  excise.  Under  the  power  to  remove 
an  inspector,  the  Board  of  Erdae  of  the  City 
of  New  York  cannot  suspend  him  indeflnitdy 
without  pay.  p.  854.  An  inspector  suffidently 
tenders  performance  of  his  duties  by  offer  to 
discharge  them  and  attendance  at  the  office  of 
theboara.    Id. 

Taxation;  civil  divisions  of  State,  After  leg- 
islative recognition  of  division  of  counties  into 
townships  and  of  a  particular  township  as 
such,  it  is  too  late  to  question  its  existence, 
p.  672. 

In  aid  of  railroad  eonstrueUon.  The  Legis- 
lature may  tax  property  in  a  township  to  aid 
railroad  construction,  with  the  assent  of  the 
residents;  and  that  the  election  manifesting 
their  assent  was  without  authority  of  law  is 
immaterial.  But  the  county  treasurer  cannot 
be  compelled  to  pay  interest  on  township  bonds 
accrued  prior  to  tbe  completion  of  the  rail- 
road through  the  township,    p.  672. 

Exemption;  local  taxation,  A  tax  law  which 
practically  exempts  the  owners  of  real  estate 
in  a  county  from  contributing  to  the  necessary 
expenses  of  the  county  government  is  in  viola- 
tion of  the  Maryland  Bill  of  Rights,  p.  528. 
So  an  Act  which  provides  that  personal  property 
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in  an  unorganized  county  sha]!  be  subject  to 
taxation  in  the  nearest  organized  county  is,  as 
to  local  purposes,  invalid;  but  it  is  not  an  unlaw- 
ful discrimination  to  tax  personal  property 
within  unorganized  counties  and  leave  untaxed 
the  real  property  therein;  as  a  tax  relating  to 
such  counties  is  not  local  or  special,    p.  718. 

Tax  9aU  as  evidence.  The  recitals  in  a  tax 
deed  are  evidence  upon  the  question  of  sale  in 
one  tract,  notwithstanding  the  covenant  of  the 
collector  that  he  observed  the  directions  of  the 
law.    p.  786. 

Collateral  inheritance  and  euceeuion  tax. 
The  interest  of  a  nonresident  in  the  estate  of 
his  deceased  brother  is  subject  to  this  tax.  The 
words  "being  in  this  State  "  in  the  Maryland 
Code  imposing  a  collateral  inheritance  tax,  refer 
to  the  proper^r  and  not  to  the  person,  p.  872. 
The  New  Torx  statute  exempting  from  taxation 
personal  propertv  of  corporations  does  not  in- 
clude religious,  literarjr  or  charitable  corpora- 
tions; and  suchcorporationsare  liable  to  this  tax, 
notwithstanding  thev  may  be  exempt  under  the 
law  of  the  place  of  their  origin,  p.  206.  But 
before  one  can  be  subjected  to  special  taxation, 
either  he  or  his  property  must  be  brought  with- 
in the  terms  of  the  law.    p.  464. 

Btisiness  licenses,  A  clause  in  a  State  Code 
prohibiting  any  traveling  agent  from  selling 
certain  commodities  without  a  state  license  is 
not  unconstitutional  as  applied  to  sales  of  com- 
modities manufactured  outside  of  the  State, 
p.  705.  Liquors  purchased  in  another  State, 
though  delivered  in  original  packages,  become 
subj^  to  the  laws  of  the  State  where  deliv- 
ered, as  to  their  use  and  disposal,  p.  110.  An 
ordinance  which  leaves  it  open  for  the  com- 
mon council  to  fix  the  license  fee  for  a  busi- 
ness and  gives  the  council  a  right  to  delegate 
such  power  to  the  mavor,  and  does  not  state 
the  time  of  the  duration  and  validity  of  the 
license,  is  invalid,  p.  261.  Under  a  statute 
which  provides  that  the  common  council  may 
exact  penalties  for  the  violation  of  ordinances, 
not  exceeding  $100  for  any  offense,  an  ordi- 
nance which  leaves  it  to  the  court  to  fix  the 
penalty  within  that  amount  is  not  invalid.  Id. 
A  statute  providing  that  licensed  property  used 
in  business  may  be  sold  for  the  license  fee 
without  notice  or  trial,  or  opportunity  to  be 
heard,  is  unconstitutional,  p.  194.  A  city  is 
not  liable  for  injuries  caused  by  the  act  of  its 
licensee  by  firing  a  cannon  on  the  public  com- 
mon,   p.  257. 

2.  Contractual  Rblatiohs. 

Corporaticns.  A  corporation  exists  onlv  in 
contemplation  of  law,  and  can  have  no  legal 
existence  beyond  the  State  which  created  it; 
and  this  although  chartered  in  several  States,  in 
which  case  it  will  be  a  distinct  corporation  in 
each  State  with  distinct  corporate  powers  con- 
ferred by  each  State.  A  State  cannot  by  legis- 
lative declaration  make  foreign  corporations 
domestic  and  thus  deprive  them  of  the  right  to 
resort  to  the  federal  courts,  p.  672.  A  con- 
solidated corporation  which  succeeds  to  all  the 
property  and  rights  of  the  corporations  merged, 
is  liable'  for  all  their  valid  debts  and  liabilities, 
p.  485.  A  corporation  cannot  be  compelled  by 
mandamus  to  transfer  shares  of  its  stoc)c  with- 
out a  written  assignment,  p.  265.  Corpora- 
tions exclusively  for  manufacturing  or  mechan- 
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ical  business  are,  in  Minnesota,  organized  under 
General  Statutes,  chap.  84,  §§  120-148;  all  other 
classes  of  corporations  are  authorized  to  be 
formed  under  sections  109-119.    p.  510. 

Directors;  services,  A  director  who  performs 
services  at  the  request  of  the  board  is  entitled 
to  recover  what  the  services  are  reasonably 
worth;  and  in  an  action  therefor  evidence  to 
negative  the  corporate  existence  is  inadmissible; 
but  parol  evidence  may  show  the  adoption  of 
a  resolution,  by  the  beard  where  proceedings 
were  not  recorded,    p.  878. 

Subscription  to  stock.  An  agreement  by  sub- 
scribers to  the  stock,  to  have  Tx>nds  secured  by 
mortgage  on  the  corijorate  property,  eaual  in 
amount  to  their  subscription,  is  illegal  ana  void . 
p.  87.  Such  a  stipulation  does  not  make  the 
issuance  of  such  bonds  a  condition  precedent ; 
and  the  failure  of  the  company  to  carry  out  the 
agreement  does  not  defeat  habflity  ui>on  the  sub 
scription.  Id,  A  subscription  to  the  stock  con- 
stitutes: flrst,a  contract  between  the  subscribers 
themselves;  second,  it  is  a  continuing  offer 
which,  upon  acceptance  by  the  corporation,  be- 
comes a  contract  between  each  subscriber  an  J 
the  corporation.  The  promoter  of  the  corpora- 
tion is  agent  of  the  body  of  subscribers  until  the 
corporation  is  formed;  and  the  delivery  of  the 
subscription  to  him  makes  it  a  binding  contract. 
A  person  sued  for  installments  due  on  his  sub- 
scription cannot  defeat  recovery  by  showing  a 
secret  oral  condition  to  his  subscription .  p.  '^. 
A  stockholder  is  liable  for  the  debts  of  the  corpo- 
ration to  the  extent  of  his  unpaid  subscription; 
and  the  Statute  of  Limitations  does  nit  run  in 
favor  of  the  stockholder  until  entry  ofiudgment 
against  the  corporation,  p.  201.  The  judg- 
ment against  a  corporation  is  conclusive  as  to 
the  existence  and  liability  of  the  corporation, 
and  is  an  indebtedness  for  which  a  stockholder 
is  liable.    Id, 

Banks.  A  resolution  passed  by  stockholders 
before  any  certificates  of  stock  are  issued,  re- 
ducing the  capital  stock  50  per  cent  and  to  the 
minimum  fixed  by  its  charter,  where  publicity 
was  not  given  to  the  subscription  list  and  no 
creditor  knew  what  it  contained,  releases  the 
stockholders  from  all  liability  for  the  additional 
50  per  cent  p.  150.  A  set-off  cannot  be  al 
lowed  in  favor  of  a  bank  against  a  depositor  for 
the  unauthorized  payment  out  of  his  funds  of  a 
note  on  which  he  was  not  primarily  liable,  p. 
278.  The  bank  has  no  implied  authority  to 
pay  a  note  made  by  a  depositor  out  of  his  de- 
posit, in  the  absence  of  instructions  to  do  so; 
and  a  custom  to  do  so,  to  be  binding,  must  be 
certain  and  uniform  and  be  known  to  both 
parties  to  the  contract.    Id. 

Street  railroads.  A  street  railroad  has  no 
right  after  its  road  is  completed  for  horse  cars 
to  a^ain  disturb  the  surface  of  the  streets  to  lay 
a  cable  for  a  cable  road.    p.  174. 

Express  companies.  Under  the  Dakota  Civil 
Code,  a  provision  in  an  express  company's  con- 
tract, exempting  the  company  from  liability,  is 
of  no  effect  where  the  contract  was  signed  only 
by  the  company's  agent,    p.  842. 

Insurance^  accident  policy,  1  n  an  action  on  an 
accident  life  policy  where  the  defense  charges 
suicide,  and  the  jury  have  determined  that  the 
insured  was  insane,  the  Michigan  supreme  court 
will  not  disturb  the  finding,  p.  486.  Evidence 
may  be  submitted  to  the  jury  on  the  question  of 
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his  laDlty.  Id,  To  work  a  forfeiture  on  the 
ground  of  suicide,  the  asftured  must  have  had 
sufficient  meutal  capacity  to  distinguish  the 
moral  quality  of  the  act  and  its  consequences. 
Id.  The  provision  in  an  accident  policy 
which  covers  a  weekly  indemnity  for  injuries 
that  the  insurance  shall  not  extend  to  injuries 
of  which  there  is  no  visible  sign,  has  reference 
to  a  claim  for  weekly  inacmnilrv  only,  not  to  in- 
jurv  resulting  in  death,    p.  448. 

Aeddent  and  l\fe  poliey.  Where  a  widower 
takes  out  a  jpolicy  upon  his  own  life,  pay- 
able to  his  wife  and  children,  without  con- 
tracting another  marriage,  the  share  which 
would  belong  to  the  wife  if  U  ving  does  not  lapse 
but  ffoes  to  the  children  or  their  representatives, 
p.  217.  An  exemption  from  liability  for  death 
from  "inhaling  gas"  means  a  voluntarv  act  of 
the  insured,  not  lor  accidental  death  mm  in- 
haling while  asleep,  p.  448.  "External,  vio- 
lent and  accidental  means"  include  gas  in  the 
atmosphere  inhaled  while  asleep.  M.  Death 
caused  by  suicide  by  one  not  knowing  the  result 
of  his  act  is  "death  by  external,  violent  and  ac- 
cidental means."  p.  486.  Proof  of  anterior 
insanity  will  not  justify  a  forfeiture  of  the  pol- 
icy on  the  ground  of  concealment  if  assured  was 
not  questioned  thereon.    H, 

Benevolent  as$oeiatum9,  A  benevolent  and 
social  organization  Is  in  no  sense  a  partnership. 
Its  articles  of  agreement  constitute  a  contract 
between  the  members  which  courts  will  en- 
force, if  not  contrary  to  public  policy.  Per- 
sons to  whom  all  members  in  good  standing 
have  ipsigned  their  claims  may  sue  for  money 
-paid  in  on  the  formation  of  the  preliminarv  or- 
ganization when  the  treasurer  and  one  of  the 
-trustees  of  the  organizatV>n  refuses  to  give  it 
<Qp     p.  480. 

Cerfifleate  of  benevolent  aeeodation.  In  an 
action  upon  a  benevolent  association  certificate, 
plaintiff  makes  a  prima  fade  case  when  he 
pleads  tiie  certificate,  performance  on  the  part 
of  the  insured,  death  of  the  assured  and  non- 
performance on  the  part  of  the  insurer,  p. 
400.  A  constitution  of  a  voluntary  associa- 
tion is  a  mere  bv-law,  and  a  member  is  bound 
to  take  notice  of  the  reserved  power  to  amend 
the  same.  Where  a  chan^  is  regularly  made 
in  a  by-law  no  actionable  wrong  is  aone  to 
members  or  their  beneficiaries.  No  more  than 
oominal  damages  can  be  recovered  for  the  de- 
pletion of  the  class  in  the  benefit  society  to 
which  the  person  insured  belongs.    Id, 

Firepolicy,  A  policy  valid  on  its  face  and 
merely  voidable  at  the  option  of  the  company 
is  to  be  treated  as  "other  insurance"  in  respect 
to  a  clause  in  a  later  insurance  defining  a  pro- 
portionate liability,  p.  542.  A  fire  policy,  to 
<o  be  void  in  case  of  dianj^  in  the  risk  without 
knowledge  or  consent  of  msurer,  is  avoided  by 
-a  temporary  increase  of  risk  and  does  not  re- 
vive upon  termination  of  such  increase,  p. 
-508.  A  provision  in  a  policy  that  the  insur- 
ance shall  not  inure  to  the  benefit  of  «ny  car- 
rier is  net  in  restraint  of  trade.  It  ceases  to  be 
operative  if  the  insured  contracts  to  give  a  car- 
rier any  right  under  the  policy,  p.  424.  Aft- 
er liability  actually  attaches  under  a  poller 
the  entire  relation  between  the  parties  is 
changed  to  that  of  debtor  and  creditor,  p.  523. 
A  buUdinff  Is  entirely  destroyed  when  all  the 
combustible  material  in  it  is  destroyed  although 
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portions  of  wall  are  left  standing.  Submlasloii  to 
arbitrators  of  the  amount  of  loss  is  not  a  waiver 
of  the  benefits  of  the  Wisconsin  statute  nu^kin^ 
the  amount  stated  in  the  policy  the  measure  <S 
damages.    Id,    An  insurer's  option  to  pay  or 
rebuild  does  not  raise  an  equity  In  favor  of 
a  third  person  on  his  election  to  pay,  though  en- 
titled to  the  use  of  the  structure  if  rebuilt,    p. 
170.    An  action  brought  upon  an  adjustment  od 
accepted  proofs  cannot  be  sustained  where  the 
amount  agreed  on  has  been  paid  in  full,  merely 
because  of  error  in  the  settlement    p.  542.   The 
provisions  of  the  Wisconsin  statute  establishing 
the  value  of  insured  real  property  apply  to  con- 
tracts made  in  other  States,    p.  628.    The  ex- 
amination of  accounts  being  incidental  to  a 
suit  upon  an  insurance  policy,  a  compulsory 
reference  will  not  be  ordered,    p.  271.    Lapse 
of  time  will  not  bar  a  suit  in  equity  to  reform  a 
policy  which  is  auxiliary  to  an  action  of  law  if 
the  latter  was  brought  within  the  time  limited, 
p.  189. 

Carrier  of  property.  Agents  to  whom  goods 
are  billed  may  maintain  a&on  as  trustees  of  an 
express  trust,  in  Missouri,  for  breach  of  carrier's 
contract,  p.  589.  To  justify  delivery  to  the  true 
owner  the  carrier  must  prove  the  ownership. 
Id,  Any  delivery  to  a  purchaser  before  shippers 
have  parted  with  the  nght  of  possession  is  at  the 
carrier's  risk.  Id,  A  railroad  company  as  a 
conmion  carrier  cannot  in  Nebraska  limit  its 
liability  by  special  agreement  with  a  shipper. 
p.  129.  A  stipulation  a^inst  liability  unless 
the  claim  is  presented  within  sixty  days  does 
not  require  notice  or  demand  where  there  is  a 
total  failure  to  transmit  p.  224.  A  certificate 
of  insurance  confers  no  right  on  the  carrier 
where  the  policy  warrantea  the  insurance  not 
to  inure  to  the  benefit  of  any  carrier,  p.  424. 
A  railroad  company  receiving  horses  from  a 
connecting  line,  the  freight  upon  which  has  been 
prepaid  at  a  reduced  rate,  may  carry  them  to 
their  destination  and  have  a  lien  for  the  balance 
of  the  freight    p.  766. 

Carrier  of  meseagee,  A  limitation  of  liability 
in  the  contract  of  a  carrier  of  a  telegram  can- 
not be  extended  beyond  its  terms,    p.  224. 

Stoppage  in  transitu.  Until  delivery  to  the 
consignee,  of  property  in  transit,  the  right  of 
stoppage  in  transitu  continues  whether  con- 
signee was  insolvent  or  not,  unless  otherwise 
agreed,  or  some  usage  existed  to  the  contrary, 
p.  647.  The  right  is  superior  to  attachment  or 
execution  against  vendee,  and  to  the  lien  cf 
the  carrier  for  charges  on  other  goods  stipu- 
lated in  the  bill  of  lading.    Id. 

Pwrtnerehip,  A  partner  has  no  authoritv  to 
execute  a  sealed  note  which  will  bind  the  tfrm. 
p.  521.  One  partner  may  purchase  the  other 
partner's  property  and  thus  secure  exemption 
from  execution  thereon  as  individual  property, 
if  there  be  no  intent  to  defraud,  although  the 
firm  is  insolvent  p.  114.  A  partnership  in  an 
insurance  agency  for  as  lond  a  time  as  the  par- 
ties shall  mutually  agree  can  be  dissolvea  at 
pleasure,  although  consideration  be  paid  for  an 
mterest  in  the  business,  p.  769.  On  dissolution 
neither  partner  can  compel  the  other  to  pay  for 
the  good  wUl  of  the  business;  each  may  oonunue 
in  hiB  own  name.    Id, 

Physician,  Where  the  statute  prohibits  an 
unlicensed  physician  from  practicing  as  such, 
a  contract  to  pay  a  fee  for  such  services  Is  void. 
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p.  43.  An  amendment  to  such  statute,  which 
provides  that  it  shall  not  apply  to  certain  physi- 
cians, cannot  validate  a  contract  made  hefore 
passinff  of  the  amendment.  Id,  Services  ren- 
dered, oy  an  unlicensed  physician  do  not  con- 
stitute a  consideration  for  an  express  promise 
to  pay.    Id, 

,auretyship.  Sureties  on  an  official  bond 
conditioned  for  faithful  performance  of  duty  as 
assiflpee  of  insolvent  are  not  liable  for  his  con- 
vernon  of  property  to  the  use  of  the  estate,  p. 
168.  The  executor  of  a  surety  for  the  trustee 
of  shares  of  stock  cannot  recover  of  a  pledgee 
of  the  stock  who  sold  it  and  applied  the  pro- 
ceeds to  the  individual  debt  of  the  trustee, 
the  interest  paid  to  shield  the  trustee  although 
he  recovers  the  proceeds  of  the  sale.  p. 
746.  A  train  conductor  intrusted  with  a  pack- 
age of  monev  by  an  express  company  may 
he  found  guilty  of  negligence  and  bis  sureties 
be  liable  on  his  bond  to  tne  express  company, 
p.  482.  The  opinion  of  the  superintendent  of 
the  express  companj^  is  not  admissible  in  evi- 
dence as  to  the  guilt  of  another  taking  the 
money.  Id,  Under  the  bond  of  such  con- 
ductor a  surety  cannot  defend  on  the  ground 
that  a  temporary  leave  of  absence  haa  been 
given  to  the  principal  during  which  absence  the 
person  who  took  the  money  nad  been  in  charge 
of  the  train  and  thus  became  acquainted  with  the 
place  where  the  money  was  kept  Id,  The  re- 
covery may  exceed  the  penalty  of  the  bond  so  as 
to  include  interest  from  the  time  of  a  demand 
for  payment,  and,  if  no  demand  was  made,  from 
the  time  of  service  of  the  writ.    Id, 

Speciai,  eontraets,  A  contract  for  support  of 
4U1  mfant  daughter  may  be  sued  upon  for  its 
breach  by  the  contractor.  Under  such  con- 
tract it  is  the  dutv  of  the  contractor  to  pre- 
pare a  suitable  place  to  keep  the  beneficiary; 
and  the  proper  fheasure  of  damages  for  breach 
of  such  contract  is  the  difference  in  value  be- 
tween the  care  she  received  and  that  called  for 
by  the  contract  p.  519.  An  agreement  under 
«eal  between  a  landholder  and  a  corporation, 
his  lessee,  isbindine  upon  the  lessee  and  its  as- 
«ign8  with  notice,  luthough  not  incorporated  in 
the  lease  nor  recorded  as  a  part  thereof;  and 
the  lawful  restrictive  covenant  in  respect  to  the 
manner  of  using  leased  property  will  be  en- 
forced in  equity,    p.  579. 

Subscrijftions,  iHo  action  to  enforce  a  gratui- 
tous promise  canbe  maintained,however  worthy 
the  object  p.  468.  This  principle  was  ap- 
plied to  a  subscription  paper  to  provide  money 
to  pay  off  a  mortgage  Upon  a  church.  Pay- 
ment by  a  subscril^  of  part  of  his  subscrip- 
tion does  not  make  the  balance  of  the  subscrip- 
tion valid.  Id,  A  conditional  subscription  be- 
comes absolute  when  the  condition  is  per- 
formed. And  a  receipt  of  money  according 
to  the  conditions  of  a  certain  letter  conclusively 
shows  that  a  check  for  which  it  was  given  was 
received  as  pajment  of  the  subscription,  p. 
761.  Parol  evidence  is  not  admissible  to  prove 
an  a^eement  to  accept  a  bond  instead  of  the 
checK;  and  the  right  of  action  upon  the  check 
Is  not  affected  by  a  condition  subsequent  upon 
which  the  subscription  is  made.  Id.  In  an 
action  upon  a  contract  to  obtain  subscriptions 
-evidence  is  admissible  to  explain  the  words 
"order  obtained."  p.  859.  When  the  com- 
|)any  refuses,  without  sufficient  cause,  to  fur- 
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nish  to  tlic  agent  the  engines  ordered  bv  him  to 
supply  his  demand,  he  will  be  entitled  to  his 
commissions  on  the  endues  ordered  and  his 
reasonable  expenditures  m  their  undertaking, 
p.  587.  But  a  claim  for  damages  for  destruction 
of  his  business  is  too  indefinite.  Id.  Under  a 
clause  in  a  contract  obliging  manufacturers  to 
furnish  engines  giving  no  arbitrary  right  to 
refuse,  the  validity  of  a  refusal  must  be  shown 
by  evidence.  Id,  The  party  performing  the 
contract  may  recover  direct  profits  as  distin- 
guished from  speculative,  and  the  party  in  de- 
Fault  must  show  that  the  expenditures  were  un- 
reasonable. Remote  and  speculative  profits 
cannot  be  recovered.  Id,  Damages  which  are 
the  leeal  and  natural  result  of  the  act  done, 
thou^  somewhat  contingent,  are  not  too  re- 
mote. Id,  Exact  and  absolute  proof  is  not 
required  where  profits  were  prevented  by  the 
party  in  fault    Id, 

Sale  of  lands.  Three  things  are  necessary  to 
constitute  a  binding  contract  of  sale:  first,  an  un- 
conditional acceptance  within  the  time  limited; 
second,  notice  of  such  acceptance  also  within 
the  time;  third,  compliance  with  the  terms  of 
the  offer  before  the  expiration  of  the  time  lim- 
ited, p.  94.  A  mere  proposal  to  sell  land  does 
not  of  itself  constitute  a  valid  contract,  enforce- 
able against  Uie  heirs  of  the  party  making  the 
proposal.  To  render  it  such  the  acceptance 
must  be  unconditional,  and  notice  thereof  be 
communicated,  or  an  act  be  done  which  the 
party  agrees  to  treat  as  notice.  If  a  condition 
be  lUmxed,  or  if  there  be  any  modification  in 
the  offer,  it  constitutes  a  rejection  of  tbe  offer; 
and  the  burden  of  proof  of  acceptance  and 
notice  rests  witti  him  claiming  to  have  accepted. 
Id,  To  defeat  a  suit  to  compel  a  partv  to  take 
land  it  is  sufficient  for  defendant  to  show  that 
the  title  complainant  is  prepared  to  give  is 
doubtful,  p.  161.  A  contract  to  sell  land  to 
a  firm  in  its  name  may  be  enforced  in  equity 
and  the  deed  be  decreed  to  be  executed  to  the 
partners  as  tenants  in  common,  p.  730.  Where 
such  a  contract  of  vendor  is  a  mere  si)eculat ion 
equity  will  not  lend  ita  aid  to  enforce  it;  but 
one  who  has  acquired  an  equitable  title  in  the 
land  may  enter  mto  another  agreement  for  its 
sale  to  a  third  party.  Equi^  will  not  enforce 
performance  in  favor  of  vendor  where  the  title 
is  uncertain.    Id, 

Loom.  Parol  evidence  is  admissible  lo  iden- 
tify leased  premises,  and  one  who  has  leased  a 
house,  taken  possession  under  it,  and  4)aid  rent, 
cannot  repudiate  it  because  the  number  of  the 
house  is  not  stated,  p.  830.  The  obligations 
under  a  written  lease  cannot  be  affected  by  evi- 
dence of  a  contemporary  parol  contract  to  ditch 
tbe  premises,  p.  808.  The  owner  who  leases  a 
building  having  a  common  stairway  to  different 
tenants  must  keep  the  stairway  in  safe  and  con- 
venient repair,    p.  458. 

Sale  of  goods  and  chattels,  A  sale  is  not  com 
Dieted  until  separation  of  the  particular  articli^> 
from  the  common  stock  and  its  delivery  to  the 
carrier.  A  contract  to  sell  a  gallon  of  whisky 
generallv  is  consummated  only  at  the  place 
where  delivery  is  made  to  the  carrier,  the 
freight  being  paid  by  the  purchaser  Lnd  no  cop.- 
tract  made  to  deliver  otherwise,  p.  199.  A 
paper  transferring  property  to  a  creditor,  in  con- 
sideration that  grantee  cancel  the  indebtedness 
and  agree  to  pay  claims  of  certain  preferred 
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creditors,  where  no  trust  is  reserved,  is  a  sale, 
not  an  assignment  p.  139.  A  contract  for  the 
sale  of  stock  deliverable  at  any  time  within 
three  years  is  not  within  the  Statute  of  Frauds, 
p.  887.  A  general  warranty  of  freedom  from 
diseases  includes  those  which  are  infectious 
and  contagious  and  renders  a  warrantor  liable 
for  damages  to  other  stock  infected  by  such 
disease,  and  for  such  other  damages  as  are  the 
natural  result  of  the  breach  of  warranty,  p. 
184. 

Commercial  paper.  The  negotiability  of  a 
note,  to  give  the  right  to  an  assignee  to  sue,  de- 
pends upon  the  law  merchant  and  is  not  af- 
fected by  state  statutes.  A  clause  binding  the 
maker  to  pay  exchange  between  two  places 
where  no  fixed  rate  is  established  by  law  or  by 
the  note  itself  defeats  its  negotiability,  p.  192. 
While  a  stipulation  for  attorney's  fees  in  addi- 
tion to  interest  is  void.  p.  60.  A  condition  in 
a  note,  reserving  title  to  the  property  sold,  re- 
duces it  to  a  mere  contract,  id.  A  recital 
that  it  is  given  for  land  purchased  does  not  con- 
stitute notice  that  the  safe  was  oral.  The  party 
taking  it  in  payment  of  a  pre-existing  debt 
holds  It  subject  to  any  defense  available  against 
the  payee,  p.  414.  A  stipulation  on  the  face 
of  a  noie,  that  it  is  given  to  secure  payment  of 
a  church  debt,  does  not  make  it  a  contract  of 
guaranty.  Evidence  is  not  admissible  to  prove 
a  condition  which  defeats  the  obligation  to  pay. 
p.  868.  Ratification  of  commercial  paper  may 
be  either  express  or  imi>lied.  p.  621.  The 
Statute  ofjLimitations  begins  running  against  a 
demand  note  bearing  interest,  at  its  date; 
and  payment  of  interest  such  as  will  t^e  it  out 
of  the  statute  may  be  proved  by  parol,  p.  ^4. 
A  note  in  which  '*  the  directors  "  of  a  corpo- 
ration promised  to  pay,  and  signed  without  any 
official  designation  to  the  signatures,  is  on  its 
face  an  obligation  of  the  parues;  and  Uie  ques- 
tion of  individual  or  corporate  liability  must 
be  raised  by  a  proper  answer  and  not  by  de- 
murrer,   p.  897. 

lndor9ement.  The  indorser  of  a  note  com- 
plete on  its  face,  who  delivers  it  to  the  maker 
to  be  carried  to  the  payee,  is  not  liable  for  the 
increased  amount  if  the  maker  raises  it  before 
delivering  it  p.  676.  An  indorsement  in 
blank  before  delivery  makes  indorser  liable  as 
second  indorser  only.  p.  709.  The  words 
"credit  the  drawer,''  signed  by  indorser  in 
blank,  are  not  a  guaran^  but  a  statement  ad- 
visory that  it  is  for  the  accommodation  of  prior 
parties.  If  for  more  than  $60,  this  must  1^  de- 
termined without  regard  to  parol  testimony. 
The  alteration  without  authority  from  the 
holder  of  a  note,  if  material,  discharges  an  ac- 
commodation indorser  who  did  not  consent 
p.  724.  To  render  an  indorsement  of  part  pay- 
ment admissible  in  evidence  as  acknowledg- 
ment of  debt,  it  must  appear  to  have  been  made 
before  the  Statute  of  Limitations  can  have  oper- 
ated, p.  894.  In  a  suit  by  executor  of  payee 
against  administrator  of  maker  neither  plaintiff 
nor  his  wife  can  testify  as  to  the  length  of  time 
he  had  possession  of  the  note  or  that  the  indorse- 
ments were  made  in  the  lifetime  of  the  obligor. 
Id.  Purchasers  from  payee  after  maturity  can- 
not sue  subsequent  indorsers,  where  interme- 
diate holders  as  collateral  surrendered  it  but 
failed  to  cancel  their  indorsements,    p.  769. 

Against  public  policy.  A  contract  between 
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attorneys  and  others  to  defend  all  persons  sued 
for  violations  of  the  Liquor  Law  is  against  pub- 
lic policy  and  void,  and  the  attorneys  cannot 
recover  for  their  services  thereunder,  p.  631. 
The  question  whether  a  contract  was  entered 
into  in  good  faitii,  and  was  legal  and  binding, 
or  was  an  oppressive  monopoly,  is  a  mixed 
question  of  law  and  fact.    p.    788. 

Option  deals,  A  sale  by  the  equitable  owner 
of  corporate  stock  held  by  trustees  transfers 
the  seller's  hoiterest  subject  to  the  trust,  and  i» 
not  void  under  the  statutes  making  such  con- 
tracts void  unless  made  by  the  owner  or  as- 
signee of  the  stock,  p.  78£  A  sufficient  tend- 
er on  the  part  of  the  seller  may  be  made  by 
mail,  within  the  time  specified  in  the  agree- 
ment Id.  Where  the  defense  is  that  it  is  a 
wagering  contract  the  court  must  go  behind  the 
contract  in  order  to  ascertain  its  true  diaracter; 
and  where  doubt  is  cast  on  its  validity,  the 
jMirty  claiming  any  right  under  it  must  show 
that  the  intention  was  to  make  delivery  of  the 
thing  contracted  for;  but  the  testimony  of  a 
commission  merchant  that  he  settled  alleged 
losses  by  "ringing  up"  in  the  board  of  trade 
fails  to  show  a  bona  fide  purchase,  p.  679.  In 
an  action  on  a  promissory  note,  the  defense  be- 
zne  that  it  was  given  for  losses  sustained  by  the 
sale  of  options,  where  there  was  no  intention 
on  the  one  hand  to  receive  and  on  the  other  to 
deliver  the  thing  contracted  for,  no  recovery 
can  be  had  on  the  contract.    Id, 

8.  FmuoiABT  Bmlatigss. 

Agent  and  attorney.  A  power  of  attorney  to 
sell  and  convey  does  not  confer  authority  to 
give  the  property  away.  p.  764.  The  failure 
of  an  agent  to  communicate  information  to  hie 
principal  is  a  breach  of  duty;  but  as  notice  sucb 
failure  does  not  affect  third. parties,  p.  6^ 
Rule  applied  to  notice  that  a  partner  had  with- 
drawn from  a  firm  to  which  the  agent  is  at- 
tempting to  make  a  sale.  Id.  Kotioe  of  a 
fact  which  exempts  a  party  from  liability  la 
notice  of  all  subsequent  transactions  between 
the  parties;  and  notice  to  a  special  representa- 
tive of  withdrawal  of  a  member  of  a  firm  is- 
notice  to  the  dealers  he  represents.    Id. 

Trust  estate  created  by  oank  deposit.  A  de- 
posit in  a  bank  in  the  name  of  another  person 
is  a  deposit  in  trust,  although  depositor  retaina 
the  deposit  book  till  hicr  aeath.  p.  892.  A 
trust  completely  constituted  cannot  be  revoked ;. 
and  the  estate  of  the  trustee  will  be  liable  there- 
for after  his  death.  .  Id. 

Estates  of  decedent.  Proceedings  for  the  set- 
tlement of  a  decedent's  estate,  by  which  certain> 
stock  of  a  municipal  corporation  is  allotted  to 
his  widow,  will  not  bind  the  corporation  if  it  ia 
neither  party  nor  privy  to  the  suit  and  has  no 
notice  thereof,  if  the  stock  is  suffered  to  remain 
on  its  books  in  the  name  of  the  decedent's  es- 
tate, p.  811.  When  a  power  is  given  to  exec- 
utors to  sell  and  dispose  of  parts  of  testator'a 
estate  and  a  division  of  the  estate  is  to  be  made- 
at  a  certain  time  if  all  the  beneficiaries  die  with- 
out issue,  exception,  in  the  power  of  sale,  as  to- 
public  securities,  ceases,  ana  the  executors  may 
thereafter  dispose  of  them;  and  this  power  may 
be  exercised  by  one  or  more  of  the  executors. 
The  statutoiT  restriction  in  South  Carolina  upci^ 
the  power  of  an  executor  to  dispose  of  personal 
property  without  an  order  of  sale  does  not  appl^ 
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to  choses  Id  action;  and  a  certificate  of  stock  of  a 
municiiNil  corporation  is  a  chose  in  action.  The 
harden  of  showing  that  the  stock  was  within 
the  exception  in  the  power  of  sale  is  upon  the 
plaintiff  in  an  action  against  the  corporation. 
Id, 

Partnership.  A  surviying  partner  of  an  in- 
solvent banking  firm  dissolved  by  the  death  of 
one  partner  before  banking  hours,  has  no  author- 
ity to  receive  drafts  and  checks  from  a  coIlectiDg 
bank,  and  credit  the  same  to  the  collecting  bank. 
The  assignees  of  such  a  firm  cannot  hold  the 
proceeds  of  checks  and  drafts  so  received  by 
the  surviving  partner,  p.  284.  A  creditor  of 
a  partnership  has  no  lien  on  the  property  in  the 
hands  of  the  surviving  partner,  within  the 
meaning  of  the  section  of  the  Montana  Code  in 
relation  to  the  issuance  of  attachment,  p.  291. 
A  surviving  partner  does  not  hold  the  partner- 
ship property  as  a  trustee  so  as  to  exempt  him 
from  levy  of  an  attachment  in  an  action  upon 
promissory  notes  made  by  the  firm.    Id. 

4.  DoMBBno  Rblatiohs. 

Hwdand  and  wif0.  A  devise  to  a  wife  bars 
dower  when  the  two  provisions  cannot  stand 
together.  Case  instanced,  p.  497.  Instance 
where  a  husband  devised  to  nis  wife  a  fee  in 
his  dwelling  house  and  land  connected,  and  a 
life  estate  only  in  the  residue  ot  his  real  estate, 
p.  785.  A  bank  book  already  in  i>oe8ession  of 
a  wife  does  not  pass  to  her  as  a  gift  from  her 
husband  by  his  saying  to  her  "You  jnay  have 
it,  it  is  yours.''  p.  SbO.  A  woman  who  bv 
antenupnal  contract  becomes  entitled  to  a  Uie 
estate  m  premises  insured,  where  the  policy 
provides  that  it  shall  be  void  in  case  of  any 
change  in  the  title  or  possession  "except  by  suc- 
cession by  reason  of  the  death  of  the  assured" 
is  not  entitled  to  any  interest  in  the  proceeds 
of  the  policy.  In  the  absence  of  any  covenant 
or  contract  that  the  husband  should  insure  for 
her  benefit  she  has  no  equitable  interest  in  the 
proceeds,  p.  170.  A  note  of  a  married 
woman,  if  valid  in  the  State  where  made,  is 
enforceable  against  her  in  another  State,  p. 
214.  A  wife  may  sue  a  firm  of  which  her  hus- 
band is  a  member  on  a  lease  of  her  separate 
property;  and  in  such  action  the  husband  can 
alone  interpose  the  defense  of  legal  unity  by 
marriage,  p.  889.  A  decree  for  alimony  in 
divorce  a  tinculo,  made  without  reserve,  is 
final,  p.  849.  A  widow  as  administratrix  can- 
not recover  back  money  paid  on  a  Just  claim 
against  her  husband's  estate,    p.  845. 

Cont€ffanee  to  married  tooman,  A  conv^- 
ance  to  a  married  woman  prior  to  the  W.  Va. 
Code  did  not  create  in  her  a  separate  estate;  the 
husband  obtained  thereby  a  frediold  during 
their  Joint  lives,  with  remainder  in  fee  to  the 
wife.  On  a  conveyance  by  them,  by  a  deed  void 
as  to  her,  the  purchaser  was  entitled  to  posses- 
sion till  her  husband's  death;  and  the  right  of 
entry  does  not  accrue  to  her  and  her  heirs,  nor 
does  the  Statute  of  Limitations  run  against  them 
till  his  death,  p.  826.  No  conduct  on  the  part 
of  the  wife  towards  her  husband  can  constitute 
such  fraud  as  would  justify  a  court  of  equity  in 
setting  aside  a  deed  oi  conveyance  made  to  her 
by  him;  but  expenses  incurred  by  him  in  im- 
proving her  property  should  be  made  a  charge 
upon  her  separate  premises,  p.  801.  Land 
purchased  l^  a  wife  with  her  husband's  -peik- 

8L.R  A, 


sion  money  is  exempt  from  execution  for  his 
debts,  p.  219.  A  deed  to  a  married  woman, 
to  her  use,  free  from  interference  of  any  hus- 
band, defeats  a  right  to  curtesy  on  her  death, 
p.  857.  A  conveyance,  by  husband  to  wife,  of 
the  homestead,  gives  her  the  legal  title  subject 
to  the  homestead  rights,  p.  781.  She  is  re- 
garded as  the  "former  owner"  under  the  Cali- 
fornia Civil  Code,  in  case  of  divorce.  Id,  On 
a  conveyance  in  fee  to  her  of  land  purchased 
on  execution  against  her  husband  an  inchoate 
right  of  dower  is  merged  in  the  fee.    p.  447. 

Conveyance  by  husband  and  toife.  If  a  deed 
of  wife  s  land  sold  by  husband  and  'wife  be 
void  because  of  defective  certificate  of  her  ex- 
amination and  acknowledgment,  it  passes  no 
right:  and  a  purchaser  from  her  after  her  hus- 
band s  death  obtains  a  valid  tiUe.  The  cove- 
nant of  warranty  binds  the  woman  no  further 
than  to  pass  her  land;  and  neither  she  nor 
her  second  purchaser  is  estopped  from  recov- 
ering the  land  from  the  first  purchaser.  Dur- 
ing coverture  she  cannot  ratify  the  void  deed  by 
any  act  in  pais,  and  after  coverture  she  can  only 
do  soin  the  manner  prescribed  by  statute,  p.  82o. 
The  wife's  status  in  one  State  cannot  affect  the 
laws  of  another  State  with  reference  to  the  con- 
vevance  of  the  real  estate  situated  there.  Her 
acknowledgment  to  a  deed  of  her  separate  estate 
must  conform  to  the  law  of  the  State  wherein 
the  land  lies.  p.  214.  There  is  nothing  in  the 
law  of  Tennessee  which  prevents  a  married 
woman  from  conveying  her  separate  estate 
without  her  husband  loming  in  the  deed.    Id. 

Parent  and  child.  An  adopted  chUd  cannot 
inherit  from  its  adopted  parent,  unless  its 
adoption  was  in  strict  accordance  with  the 
statute,  the  right  to  adopt  being  in  derogation 
of  common  law.  p.  620.  Consent  lies  at  the 
foundation  and  is  essential  to  give  Jurisdiction 
when  the  parents  are  living.  Id.  A  parent 
mav  cancel  the  contract  for  his  son's  services 
and  recover  for  services  already  rendered,  if  the 
employer  insists  on  work  done  on  Sundays, 
p.  608. 

Master  and  servant;  hiring.  A  hiring  for 
one  year,  with  monthly  payments  of  wages,  is 
an  entire  contract.  There  is  no  general  cus- 
tom that  a  hired  person  may  be  discharged  ou 
a  month 's  notice.  Co-servants  coming  to  blows 
with  each  other,  is  not  a  cause  for  discharge 
from  service.  In  case  of  unlawful  discharge 
the  damages  are  measured  by  the  wages,  and 
reasonable  diligence  to  obtiun  employment 
p.  137. 


6.  Pbopebtt 
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Oonveyanee.  An  instrument  which  grants, 
bargains,  etc.,  a  piece  of  land,  in  consideration 
of  services  of  grantee  in  taking  care  of  grantor 
vests  an  equitable  title  in  CTantee  as  an  execu- 
tory contract;  and  the  right  of  grantee  to  re- 
cover dei)end8  upon  her  performance  of  the 
contract,    p.  836. 

By  deed.  Executing  a  deed  to  a  son  and  de- 
livering it  t )  a  third  party  to  record,  without 
intimation  that  it  shoula  be  kept  subject  to 
grantor's  order  or  control,  is  an  absolute  de- 
livery at  the  time;  and  a  subsequent  filing  of 
record  is  a  delivery  to  the  son,  as  of  the  date 
of  the  first  delivery,  p.  299.  A  covenant 
against  incumbrances  is  broken  the  instant  the 
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conveyance  is  made,  by  an  outstanding  ease- 
ment of  any  kind.  Every  right  or  interest  in 
diminution  of  the  value,  but  consistent  with 
passa^  of  the  fee,  is  an  incumbrance;  and 
every  lawful  use  out  of,  or  over,  the  estate,  is 
an  easement  against  which,  except  a  high- 
way, a  full  covenant  will  protect  grantee,  p. 
789. 

Dided  to  corporation,  A  deed  to  a  coipora- 
tion,  made  before  its  organization  and  deliv- 
ered to  a  third  party  to  be  delivered  to  the 
corporation  after  its  organization,  operates  as 
a  valid  conveyance  from  the  date  of  delivery 
to  it.    p.  588. 

Deed  cannot  be  altered,  A  deed  cannot  be 
invalidated  by  parol  proof  showing  no  consid- 
eration, nor  that  the  object  or  purpose  of  the 
delivery  was  different  from  that  implied  by  its 
terms;  out  it  may  be  set  aside  for  fniud  or  du- 
ress, and  the  trust  arising  may  be  enforced  in 
face  of  its  express  terms.  Tise  fraud  must 
consist  in  a  false  representation  of  a  material 
fact,  and  the  person  defrauded  must  have  used 
caution  and  mligenoe  to  detect  its  falsity,  p. 
601. 

Gonvei/anee  by  insolvent,  A  voluntary  as- 
signment, valid  by  the  laws  where  made,  wiU 
be  upheld  by  the  courts  of  another  State,  p. 
703.  Land  conveyed  by  an  insolvent  does  not 
pass  to  assignee  by  a  subsequent  assignment 
p  822.  A  paper  on  its  face  a  bill  of  sale  to  a 
creditor  in  consideration  of  his  canceling  the 
debt  due  him,  and  of  paying  certain  other  pre- 
ferred creditors,  is  a  sale,  and  not  an  assign- 
ment, p.  189.  The  Ck)de  of  Georgia  now 
.permits  the  preference  of  one  creditor  to  an- 
other. The  question  of  actual  concealed  ftraud 
is  one  of  fact,  and  the  supreme  court  will  not 
f  nterieie  with  the  discretion  of  the  lower  court 
to  grant  an  injunction  for  that  reason.    Id, 

Trantfer  ly  toill.  The  provision  of  the  Code 
removing  the  disqualification  of  a  beneficiary 
to  testify  refers  to  the  subscribing  witness  only. 
A  legatee  is  incompetent  to  testify  to  any  part 
of  the  execution  of  a  will,  or  as  to  the  testa- 
mentary capacity  of  the  testator,  p.  699.  A 
will  which  postpones  payment  of  installments 
of  a  will  for  certain  periods  is  not  void  as 
•against  public  iwlicy.  p.  870.  A  devise  for 
life,  remainder  to  children  of  devisee  and  their 
heirs  forever,  is  construed  as  giving  the  fee 
simple  to  the  first  takers,  p.  209.  A  direction 
by  will  to  convert  testators  estate  into  money 
for  the  purposes  of  the  will  operates  as  an 
equitable  conversion  of  the  real  estate  into 
personalty  at  the  time  of  his  death,  p.  145. 
In  a  devise  of  a  life  estate  to  a  wife,  the  estate 
then  to  go  to  testator's  heirs,  such  heirs  take  a 
vested  remainder  in  fee  simple,  which  wDl  pass 
by  conveyance,  p.  690.  The  intent  to  create 
a  contingent  remainder  to  legal  heirs  must  be 
clearly  expressed;  the  law  favors  the  vesting 
of  remainders.  Id,  A  will  providing  for  di- 
vision of  moneys  after  death  of  le^tee,  among 
her  children,  annexing  the  condition  of  sur- 
vivorship to  the  children,  and  not  to  their  issue, 
the  interest  of  the  issue  of  her  child  dying  dur- 
ing her  lifetime  becomes  vested,  p.  778. 
When  the  language  of  a  will  cannot  be  made 
consistent  with  facts  to  which  it  refers,  parol 
evidence  is  admissible  to  ascertain  its  meaning. 
p  847. 

Devise;  remainden;  contingent  and  vested. 
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Where  an  estate  is  given  to  an  eldest  son  for 
life,  and  after  to  his  eldest  son  in  fee^  and  in 
default  of  issue  to  other  sons  in  succession,  and 
in  default  of  issue  then  to  testator's  daughters 
in  the  same  manner,  the  subsequent  limitations 
to  the  daughters  and  their  sons  are  alternative 
substitutes,  and  take  effect  only  in  case  the  pre- 
ceding limitations  should  never  take  effect 
p.  8107  A  gift  to  a  daughter  for  life, with  con- 
tingent remainder  over  to  her  unborn  eldest 
son  in  fee,  does  not  constitute  a  "fee  tail  gen- 
eral." Id,  Where  several  of  the  children  died 
during  testator's  life  without  male  issue,  the 
limitations  to  them  are  eliminated.  Id.  On  a 
limitation  over  to  a  devisee  for  life,  after  indefi- 
nite  failure  of  issue  of  a  prior  devisee,  the  in- 
definite is  not  converted  into  a  definite  failure 
of  issue,  because  the  devise  over  is  to  a  party 
in  esae  for  life.  Id,  A  remainder  contingent 
on  the  payment  of  money  to  brothers  and  sis- 
ters cannot  be  construed  as  a  condition  raeoed- 
ent  to  the  vesting  of  the  estates.  Id^  where 
the  indefinite  failure  of  issue  male  is  the  event 
on  which  the  devise  over  is  to  take  effect,  it  is 
not  reduced  to  a  definite  linpdtation  by  the 
death  of  the  life  tenant    Id. 

Usee  and  trusts  for  charitable  purposes.  The 
English  Law  of  Charitable  Uses  never  was 
the  hiw  of  New  York.  The  validity  of 
charitable  trusts  is  governed  by  the  same  rule 
as  that  which  governs  trusts  for  other  purposes, 
p.  145.  A  bequest  hi  trust  to  a  city  and  the 
presidents  of  two  incorporated  societies  and 
their  successors  is  void  as  an  unlawful  6usi)en- 
sion  of  alienation.  Id,  Where  the  language 
of  a  will  is  plain  and  unambiguous  it  cannot  be 
wrested  from  its  natural  import  to  avoid  the  rule 
against  perpetuities.  Id.  Giving  property  to 
trustees  of  a  church  constitutes  a  girt  to  the 
diocese  as  it  existed  at  the  execution  of  the 
will,  although  a  new  diocese  has  been  created 
therefrom,    p.  626. 

Mortgagor  and  mortgagee.  The  mortgagor 
of  a  farm  may  cut  a  reasonable  quantity  of 
wood  for  his  use  and  remove  it  on  leaving 
the  farm.  p.  607.  A  schedule  of  articles 
claimed  is  evidence  in  an  action  against  mort- 
gagee to  recover  wood  so  cut.  Id,  A  bona  fide 
mort^gee  without  notice  acquires  by  estoppel 
a  vahd  lien  upon  the  property  as  against  the 
true  owner,  p.  754.  Parties  who  had  succeeded 
to  the  rights  of  the  original  owner  are,  upon  his 
death,  entitled  to  redeem,  and  after  notice  of 
their  rights  will  not  be  cut  off  by  a  foreclosure 
unless  made  parties.  Id.  A  mortgagee  who 
assigns  the  debt  holds  the  legal  tiuo  for  the 
benefit  of  the  assignee.  Where  the  mortgage 
and  debt  are  both  assigned  the  assignee  is 
vested  with  the  full  legal  title,  p.  W^.  A 
tender  of  the  whole  sum  due  and  refusal  to  ac- 
cept it,  accompanied  by  a  bona  fide  claim  of 
right,  does  not  discharge  the  security.  The 
refusal  at  a  place  other  than  that  stipulated, 
except  upon  certain  conditions,  is  an  implied 
waiver  of  the  right  to  payment  at  the  agreed 
place,  p.  90.  Waste  must  be  serious  and  the 
danger  of  destruction  imminent,  to  justify  the 
appointment  of  a  receiver.  Where  the  pro- 
priet}r  of  such  appointment  is  the  principal 
question,  it  should  not  be  made  until  the  hear- 
ing. Id.  Rights  of  mortgagor  to  rents  and 
profits  pendente  lite  must  tie  recognized  in 
courts  of  the  United  States,  and  they  cannot 
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theiefore  appoint  a  receiver  to  take  and  apply 
Ibem  on  the  mortjrage,  prior  to  sale  and  con- 
firmation. Id.  The  statutory  lien  of  a  livery- 
stable  keeper  is  inferior  to  a  mortgage  duly 
legistered,  in  the  absence  of  agency  or  author- 
ization by  the  mortgaffee.  p.  &4.  After  forty 
years  the  authority  ofan  attorney  to  make  an 
entry  to  foreclose  may  be  inferred,  and  that  the 
lands  were  afterwards  taxed  to  the  person  for 
whom  he  assumed  to  act.    p.  785. 

Fixium;  what  eanttiiute.  The  criterion  of 
41  fixture  is  (1)  annexation  to  the  freehold;  (3) 
Appropriation  or  adaptation  for  the  use  or  pur- 
pose lor  which  connected;  (3)  intention  to  make 
It  a  permanent  accession  to  the  freehold..  The 
Intention  will  prevail,  except  as  against  inno- 
•cent  purchasers  without  notice,  unless  it  be- 
•comes  a  part  of  the  realty  by  the  act  and  man- 
ner of  annexation,  p.  89.  A  chattel  mortgage 
fiyen  on  machinery  afterwards  placed  in  a 
uilding  is  equivalent  to  An  agreement  that  it 
-shall  continue  to  be  regarded  as  personal  prop- 
•erty.  It  will  be  deemed  a  prior  lien  where  its 
removal  will  not  injure  the  mortgaged  real  es- 
tate.   Id. 

Rights  of  purehaser  at  'foredowre  sale.  An 
order  on  foreclosure  of  a  statutory  lien  which 
makes  no  provision  as  to  its  enforcement  direct- 
ing sale  of  a  railroad  as  an  entirety  is  in  excess 
of  the  i)ower  of  a  court  of  chancery,  p.  485. 
Moneys  arising  from  forec1o.(<ure  sale  come  to 
the  creditor  as  a  payment  made  by  the  law, 
in  the  absence  of  directions  in  the  security,  and 
the  proceeds  will  be.  appliel  pro  rata  on  the 
difTerent  obligations,  if  there  be  no  condition  in 
the  mortgage  as  to  their  application,  p.  302. 
A  final  decree  in  strict  foreclosure  in  Illinois 
transfers  complete  title,  p.  259.  Purchasers 
at  foreclosure  sale  will  be  protected  if  they 
have  no  notice  of  the  invalidity  of  the  deed; 
but  pendency  of  a  suit  to  declare  title  of  mort- 
gagor invalid  is  notice  to  purchasers  at  the  sale, 
p.  754  In  an  action  to  quiet  title,  where  the 
validity  of  plaintiff's  claim  depends  on  want  of 
notice,  the  question  whether  defendants  are 
barred  by  statute  is  immaterial.  Id.  In  the 
absence  of  representations  as  to  title  the  pur- 
chaser has  no  remedy  against  the  officer  at  a 
judicial  sale,  or  plaintiffs  in  the  execution  for 
failure  of  title;  and  representations  by  the  offi- 
cer cannot  make  plaintiffs  liable  unless  made  by 
their  procurement,    p.  440. 

Lien  of  contractor.  A  lien  in  favor  of  "  the 
contractor,  subcontractor,  material  man,  etc.," 
under  the  Aot  of  dbngress  relatiog  to  the  Dis- 
trict of  Columbia,  «!oes  not  extend  to  a  subcon- 
tractor under  a  subcontractor,  p.  549.  The 
liens  of  subcontractors  for  labor  or  materials  are 
not  limited,  in  Missouri,  to  the  amount  fix^  by 
the  original  contract,  and  if  filed  in  time  are  not 
defeated  by  payment  to  the  original  contractor, 
p.  882.  If  the  subcontractor  takes  the  stat- 
utory steps,  he  is  entitled  to  enforce  his  lien 
•even  without  notice  thereof  to  the  owner  before 
knowledge  or  notice  of  his  demand,  if  he  has 
paid  to  the  original  contractor  the  full  amount 
of  the  contract  price,  and  this  has  all  been  ap 
plied  by  the  contractor  to  discharge  other  valid 
•claims.    Id, 

Driving  logs  on  natigabU  streams.  The 
owner  ox  logs,  who  exercises  due  care  to  pre- 
vent jams,  is  not  liable  for  damages  sustained 
by  another  delayed  in  rafting.     One  knowing 
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of  the  obstruction  in  a  stream,  and  driving  hh 
rafts  upon  them  without  allowing  the  owner  to 
remove  them,  is  guilty  of  contnbutory  negli- 
gence, p.  406.  Where  a  small  stream  crosses 
a  farm  and  for  a  few  weeks  of  the  year,  by  ar- 
tificial means,  it  can  be  made  capable  of  floating 
logs,  it  is  not  therefore  navigable  in  the  sense 
of  being  a  public  easement;  and  anyone  using 
it  as  sucn  to  the  injury  of  the  land  of  the  pro- 
prietor is  liable  in  damages.  To  be  navigable 
a  stream  must  be  capable  of  such  floatage  as  is 
of  practical  utility  to  the  public  as  a  hlghwav 
for  trade  and  commerce,  p.  609.  A  mill 
owner  on  a  stream  floatable  for  logs  at  certain 
seasons,  who  provides  a  sufficient  sluiceway  for 
logs,  cannot  afterwards  be  compelled  to  enlarge 
the  capacity  of  the  sluice  .to  accommodate  a 
larger  floatage,    p.  809. 

Trademarks,  A  device  used  in  common  by 
each  and  all  of  the  members  of  the  cigar  ma- 
kers' union,  indicating  only  that  the  cigars 
covered  by  the  device  are  made  by  some  mem- 
ber of  one  of  the  unions,  is  not  a  legal  trade- 
mark,   p.  125. 

Paterd  rights.  The  purchaser  of  a  patented 
machine,  with  notice  of  a  prior  assignment  of 
all  the  patentee's  rights  to  certaiuj  territory 
cannot  use  the  macmne  within  the  limits  of 
such  territory,    p.  656. 

Witness,  One  who  comes  into  Indiana  to 
testify  as  a  witness  cannot  be  served  with  sum- 
mons to  appear  as  a  party  in  the  suit.    p.  266. 

Remedies,  The  grant  of  a  right  of  way  from 
the  street  to  a  hall,  for  public  use,  on  the  third 
floor  of  a  building,  will  not  be  protected  after 
abandonment  of  such  story  for  hall  purposes 
the  use  having  become  oppressive  bv  change  of 
purposes,  of  the  premises  will  not  be  enforced 
m  equity,  but  redress  must  be  sought  at  law. 
p.  861. 

Election  of  remedies;  accounting  and  tort. 
Filing  a  bill,  by  the  surviving  members  of  a 
imrtnership  against  the  executor  of  a  deceased 
partner,  to  obtain  an  account,  will  bar  an  ac- 
tion for  tort  for  wrongful  conversion  of  the 
property,    p.  507. 

Right  of  action  dtfeated.  An  action  for 
breach  of  contract  of  marriage  under  the  Ten- 
nessee Code  abates  by  death  of  the  plaintiff, 
p.  212. 

Accounting  on  common  venture.  A  person 
must. account  for  advances  made  to  him  on  a 
common  venture  which  fails,  and  after  certain 
allowances  pay  back  the  unexpended  balance, 
p.  881. 

Attachment;  garnishment.  Exemption  of 
''current  wages  for  personal  services''  applies 
as  well  to  nonresidents  as  to  residents;  but  a 
balance  due,  and  voluntarily  left  in  the  hands 
of  employers  for  months,  is  not  "current 
wages."  p.  642.  The  amount  which  a  share- 
holder in  a  co-operative  bank  is  entitled  to 
withdraw  may  be  reached  by  trustee  process, 
p.  416. 

Certiorari.  On  certiorari  by  statute,  where 
the  amount  in  controversy  exceeds  $200,  there 
should  be  a  bill  of  exceptions  sealed  by  the 
judge,    p.  187. 

JExeeeution.  Execution  cannot  issue  against 
an  administrator  as  such  after  he  has  made  his 
final  settlement,  p.  812.  One  who  by  marriage 
becomes  a  householder  between  the  date  of  the 
levy  and  the  day  of  the  sale  is  entitled  to  the 
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exemption  of  a  houfieholder.  p.  888.  A  mo- 
tion to  discbarge  a  judgment  will  be  granted 
where  it  would  oe  against  equity  and  good  con- 
Bcienoe  to  require  defendant  to  pay  it    p.  761. 

If^unction,  Where  a  stream  is  not  naviga- 
ble for  floating  logs,  and  defendant  claims  ttie 
right  to  use  it  for  that  purpose,  the  riparian 
owner  is  entitled  to  Id  junction  to  prevent  ir- 
reparable injury  and  to  avoid  a  multiplicity  of 
suits,  p.  609.  The  doctrine  of  the  naviga- 
bility of  a  stream  for  floating  lo^s  cannot  be 
expanded  so  as  to  include  small  streams,  al- 
though for  a  few  weeks  in  the  year  they  may 
have  floatage  capacity.    Id, 

Mandamus.  Where  a  party  has  a  legal 
right  to  the  discharge  of  a  ministerial  duty,  by 
a  public  officer  who  refuses  to  perform  it,  and 
the  partj  has  no  other  adequate  remedy,  man- 
damus IS  the  remedy.  A  ministerial  duty  is 
one  imposed  by  law,  an  incident  to  oiflce,  in- 
volving no  discretion,  but  imperative  and  man- 
datory. Where  a  township  issues  railroad  aid 
bonds  under  an  unconstitutional  Act,  no 
ministerial  duty  is  cast  upon  the  county  officers 
which  can  be  enforcea  by  mandamus ;  nor 
can  such  unconstitutional  Act  be  validated  by 
the  Legislature,  p.  777.  But  if  an  Act,  with- 
out attempting  to  validate  an  unconstitutional 
Act,  provides  for  payment  of  bonds  issued  in 
aid  of  railroad  by  townships,  it  is  not  subject 
to  the  objection  that  it  does  not  promote  a  pub- 
lic purpose.  Id,  Mandamus  will  issue  by 
the  supreme  court  to  compel  the  Kansas  City 
Court  of  Appeals  to  reinstate  a  case.    p.  476. 

Quo  warranto.  Proceedings  in  the  nature 
of  quo  warranto  belong  to  the  class  of  ''reme- 
dial cases,"  not  cases  at  law  in  which  trial  by 
jury  is  demandable  aa  of  right  The  object  of 
such  proceedings  against  a  corporation  is  to 
protect  public  interests,  and  the  misuser  of  its 
franchise  must  be  such  as  to  work  injuiy  to 
the  public.  Acts  ultra  vires  are  in  excess  of 
power,  and  are  not  necessarily  a  misuser  of  the 
franchise  such  as  will  warrant  its  forfeiture; 
but  if  they  affect  merely  the  stockholders  and 
creditors,  who  have  an  adequate  legal  remedy, 
the  State  will  not  interfere,    p.  510. 

Penai  actions,  K  telegraph  company  is  pro- 
hibited from  sending  messages  on  Sunday 
other  than  those  designed  to  relieve  suffering, 
avert  harm  and  prevent  serious  loss.  In  an 
action  to  recover  a  statutory,  penalty  for  failure 
to  transmit  a  Sunday  message,  necessity  must 
be  shown  and  proved.  Proof  that  it  was  im- 
portant, without  proof  of  the  necessity  for 
Its  transmission,  is  insufficient  to  render  the 
company  liable.  If  plaintiff  states  a  defense 
in  his  complaint,  without  avoiding  it,  he  nul- 
lifles  his  complaint,  as  the  ri^ht  to  recover  the 
penalty  depends  upon  a  valid  contract,  and 
notice  of  default  on  the  part  of  the  company. 
The  company  cannot  escape  liability  for  failure 
to  transmit  by  showing  that  compensation  was 
not  paid  for  the  same,  or  that  its  agent  declined 
to  receive  compensation,    p.  224. 

Bepleein,  Measure  of  damages  for  detention 
of  piano  la  its  rental  value,    p.  194. 

6.    Dahaobs  fob  Tobtb. 

Action  for  death  of  a  party.  The  statutory 
liability  for  causing  death  by  unlawful  violence 
or  negligence  does  not  survive.  Yet  under  the 
provision  of  the  Pennsylvania  Constitution,  the 
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cause  of  action  survives,  but  not  the  liability, 
p.  841.  Bringing  in  one  of  the  beneficiaries 
after  the  time  allowed  for  bringing  suit  obvi- 
ates the  objection  for  nonjoinder  of  a  necessary 
party,  although  the  action  as  to  lum  is  dis- 
missed. A  suit  on  behalf  of  some  beneficiaries 
does  not  affect  the  running  of  the  Statute 
of  Limitations  against  another  not  joined  in  the 
suit.    p.  567. 

Injury  to  support,  by  death  from  sale  of 
liquor.  An  action  to  recover  damages  for  an 
injury  to  support  by  the  death  of  plaintiff's 
husband,  from  liquor  sold  or  given  to  him,  is 
purely  statutory.  The  Illinois  Dram  Shop  Act 
IS  a  statute  of  a  highly  penal  character,  ana  is  to 
receive  a  strict  construction.  It  does  not,  bow- 
ever,  ^  apply  against  one  who  gives  a  glass  of 
intoxicating  liquor  to  a  friend  without  pe- 
cuniarir  gain  or  profit,    p.  827. 

Collision  on  highu>ay.  Assault  and  battery 
may  be  actionable  without  intent  to  commit 
the  offense.  So  a  person  on  a  bicycle  colliding 
with  a  footman  on  the  sidewalk  is  guilty  of  the 
offense.  A  bicycle  is  a  vehicle  as  to  the  "rule 
of  the  road  "  (pp.  221, 894);  and  a  sidewalk  is 
for  pedestrians,  and  not  for  bicydiflts.  p.  221. 
Where  the  tow  controls  the  tug  both  vessels 
are  deemed  but  one  vessel  and  tiiat  vessel  the 
tow.  p.  284.  A  wire  cable  used  by  a  feny 
boat  as  a  guide  across  a  river  in  the  vidnitv  of 
the  approach  of  seagoing  vessels  is  an  unlaw- 
ful obstruction  to  navigation.    Id, 

lAbd  and  slander.  Charging  a  wife  with 
deserting  her  husband  in  sickness  is  libelous, 
p.  62.  A  report  in  a  newspaper,  filed  with  a 
petition  for  hbel,  is  insufficient  to  make  the  pe- 
tition good,  where  nothing  Ib  set  out  in  hceo 
wrha  as  libelous,  p.  417.  Communications  be- 
tween husband  and  wife  are  not  within  the  law 
of  slander,  p.  668.  Defamatory  matter  con- 
tained in  a  pleadine  is  absolutely  privileged,  p. 
417.  Communications  when  actuated  by  malice 
are  never  privileged,  p.  62.  Defamatory  words 
in  a  notice  forbidding  trusting  or  harboring  & 
wife  are  not  privileged.  Id,  In  an  action  for 
libel  defendant  may,  under  Connecticut  Re- 
vised Statutes,  prove  his  intent  to  show 
that  it  was  without  malice  and  that  the  publi- 
cation was  rendered  libelous  by  mistake  in 
punctuation.  Defendant  may  disclaim  any  in- 
tention to  apply  certain  of  the  epithets  charged 
to  plaintiff  and  may  justify  the  others.  Id, 
To  show  the  absence  of  anjr  improper  motive 
defendant  may  show  that  his  information  was 
derived  from  previously  published  articles,  and 
may  give  such  articles  in  evidence,  p.  59. 
Mere  oelief  in  the  truth  of  the  publication  is 
not  of  itself  enough  to  establish  good  faith  in 
the  publisher.  The  question  of  good  faith  is 
for  the  jury  to  determine,  p.  682.  The  direc- 
tion of  a  husband  to  publisn  a  libelous  notice 
forbidding  credit  to  his  wife  constitutes  no  ex- 
cuse or  defense,    p.  62. 

Oanrier;  liability  for  ir^ury  to  passenger^ 
caused  by  negligence.  The  omission  of  the  car- 
rier to  exerdse  the  highest  care  practicable  con- 
stitutes negligence,  p.  484.  Where  there  is  no- 
evidence  on  which  to  base  a  theory  of  pure  ac- 
cident, mere  contributory  negligence  of  the 
passenger  will  not  excuse  the  negligence  of  the- 
carrier  in  furnishing  defective  appliances,  p. 
868.  Where  a  passenger  does  not  expose  him- 
self to  danger  no  quesnon  of  contributory  n^- 
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Ugence  can  arise  where  the  Id  jury  resulted  from 
the  fall  of  a  bridge.  The  burden  of  overcoming 
the  presumption  of  nefrligenoe  is  on  the  carrier, 
p.  434.  Where  there  is  no  platform  the  com- 
paDY  owes  the  duty  to  the  passenger  to  provide 
a  sue  appliance  to  alight — the  safest  that  has 
been  known  and  tested.  A  stool  may  be  f onnd 
by  the  jury  not  such  a  safe  appliance,  p.  868. 
It  is  the  duty  of  the  company  to  make  the  ap- 
pliance as  safe  as  a  platform.  Id,  A  railroad 
company  must  carefully  and  skillfully  test  and 
inspect  its  bridges  before  trusting  the  lives  of 
passeneers  apon  them,  and  from  time  to  time 
while  in  use— to  ascertain  whether  they  are  be- 
ing impaired  by  use  or  exposure,  p.  484.  A 
passen^r  does  not  lose  his  character  as  such 
by  ali^tine:  at  a  regular  station  although  not  at 
the  terminus  of  his  journey,  p.  688.  An  issue 
tendered  by  a  defendant  that  a  person  was  not  a 
passenger  waives  an  objection  to  the  complaint 
of  the  failure  to  allege  that  he  was  a  passenger, 
p.  166.  If  a  passenger  step  from  the  train 
while  slowing  up,  looks  and  sees  no  train  ap- 
proaching, be  has  a  rifht  to  assume  that  none  is 
cominff  at  a  rate  which  precludes  his  crossing 
a  single  track,  p.  688.  The  rule  that  one 
about  to  cross  the  track  must  look  and  listen 
must  be  observed  although  his  view  has  been 
temporarily  obstructed  by  a  passing  train,  p. 
743.  A  less  degree  of  care  is  required  as  to  the 
condition  of  the  approaches  to  a  train  than  that 
required  as  to  the  roadbed,  machinery,  etc.; 
mere  ordinary  care  as  to  the  former  is  sufficient 
p.  74.  Where  an  elevated  railroad  company 
failed  to  throw  ashes  or  sawdust  upon  a  staircase 
leading  to  its  station,  during  a  storm  of  sleet  and 
snow  m  the  night,  it  is  not  such  negligence  as 
will  render  it  liable  for  injur^r  to  a  passenger  who 
knows  of  the  storm  and  of  its  effects.  Id.  A 
passenger  allowed  to  ride  on  a  special  train, 
in  the  absence  of  collusion  with  the  conductor 
to  defraud  the  company,  becomes  a  passenger 
entitled  to  the  care  due  from  a  carrier  to  a  pas- 
senger on  a  special  train;  and  the  companv 
will  be  liable  for  his  death  caused  by  derail- 
ment of  its  car,  notwithstanding  such  passen- 
gfx  declined  to  enter  the  box  car  at  the  invita- 
tion of  the  conductor,  p.  155.  A  person  may 
recover  full  compensation  for  personal  injuries, 
though  at  the  time  suffering  from  a  disease  ag- 
gravated bv  the  injurv.    p.  434. 

Lo&$  of  baggage.  A  passenger  on  a  steam- 
boat who  takes  a  stop-over  check  at  an  inter- 
mediate point  cannot  recover  for  loss  of  her 
baggage  by  fire,  where  it  is  placed  in  a  store- 
house at  the  place  of  destination  to  await  her 
arrival,    p.  287. 

Wrongful  expulsion  of  passenger.  In  an  ac- 
tion for  wrongful  expulsion  of  a  passenger 
complainant  need  not  allege  that  he  was  com- 
plying with  the  rules  of  the  company,  or  that 
he  was  not  about  to  violate  the  same  at  the 
time  of  the  expulsion,  p.  788.  The  reason- 
ableness of  a  rule  for  ^(ovemment  of  railroad 
business  is  a  question  of  law.  Id,  A  rule  in- 
hibiting passengers  from  wearing  the  uniform 
cap  of  an  opposition  line  of  steamers  is  not  a 
reasonable  rule.  Id,  When  a  passeneer  wan- 
tonly violates  a  reasonable  rule,  the  obligation 
to  transport  him  ceases,  and  he  may  be  expelled 
at  any  safe  point,  by  no  more  force  than  neces- 
sary for  such  purpose.  Jd,  Permitting  an 
intoxicated  passenger  to  enter  a  train  does  not 
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deprive  the  carrier  of  a  ri^ht  to  eject  him  for 
misconduct,  p.  80.  An  utoxicated  passeneer 
becomin^r  boisterous,  threatening  and  generally 
obnoxious,  mav  be  ejected  from  the  train  where 
he  had  stopped  it  by  pulling  the  bell  rope.  Id, 
Although  a  common  carrier  owes  a  duty  to  pro- 
tect its  passengers,  and  its  regard  for  tne  rights 
of  health V  passengers  will  authorize  it  to  ter- 
minate the  carriage  of  a  sick  passenger  by 
ejecting  him,  yet  this  right  cannot  be  exercised 
without  due  care  and  provision  for  the  safety 
of  the  elected  passenger,  p.  188.  A  passen- 
ger stricken  with  apoplexy  in  a  street  car  can- 
not be  removed  in  a  speechless  and  helpless 
condition  to  the  open  street,  with  no  effort  to 
procure  him  attention,  without  rendering  the 
carrier  liable  for  resulting  damages.  Id,  The 
mistake  of  the  driver  in  supposing  a  passenger 
is  drunk  will  not  excuse  the  company  for  a 
wrongful  ejection  from  the  car.  Id.  Where 
the  answer  rests  upon  the  denial  of  any  duty 
in  the  premises,  the  kind  and  degree  of  care  to 
be  exercised  are  not  involved.    Id,     , 

Railroad  company;  liability  for  its  torts; 
damage  to  property,  A  rail  road  company  wh  ich 
has  carefully  constructed  its  road  is  not  liable 
for  damage  to  a  watermill  by  clog^ng  its  wheel 
and  paitially  filling  the  stream  with  sand  )oo»- 
ened  by  the  construction  of  the  road.    p.  565. 

For  negligently  setting  out  fire.  The  Colorado 
Act  making  railroad  corporations  liable  for  dam- 
ages by  fire  is  not  unconstitutional,  p.  850. 
A  railroad  company  is  liable  for  failure  to  ex- 
ercise due  care  to  extinguish  a  fire  caused  by 
sparks  from  its  engine,  although  not  guilty  of 
negligence  in  setting  the  fire.  p.  689.  Testi- 
mony to  the  springing  up  of  a  fire  immediately 
after  the  passing  of  a  train  warrants  an  infer- 
ence that  it  was  caused  by  the  train,  p.  850. 
Whether  due  diligence  has  been  used  in  a  given 
case  by  railroad  employes  in  extinguishing  a 
fire  is  a  (]^uc8tion  for  the  jury.    p.  639. 

Fbr  injury  to  traveler  on  highway.  The  fail- 
ure to  place  a  flagman  at  a  crossing  may  ba  neg- 
ligence, although  not  ordered  b^  the  railroad 
commissioner,  p.  694.  If  a  tram  cannot  be  so 
run  at  a  dangcrouscrossingthat  it  can  l)e  stopped 
at  once,  a  fiasrman  should  be  stationed  to  give 
warning  of  its  approach.  Id,  Although  it  is 
negligence  to  run  a  train  at  high  speed  over  a 
crossing,  a  traveler' who  drives  upon  it  at  a 
slow  trot  when  by  looking  he  could  see  the 
train  is  guilty  of  contributory  negligence.  In 
such  case  he  cannot  recover  unless  tlier'*.  was 
gross  negligence  on  the  part  of  the  railroad  com- 
pany. Id.  That  the  engineer  was  temporarily 
disabled  from  controlling  his  engine  is  no  ex- 
cuse for  running  at  great  speed  through  a  sta- 
tion or  in  a  street  of  a  populous  city.     p.  683. 

Contributory  negligence  of  traveler.  A  man 
cannot  omit  ordinary  precautions  on  approach- 
ing a  railroad  crossing,  merely  because  be  finds 
the  gates  up.  p.  44.  A  hose  company  diivin<^ 
at  a  rapid  rate  on  approaching  a  railroad 
crossing  is  guilty  of  contributory  negligence, 
though  the  gates  were  not  closed  and  the  watch- 
man displayed  no  light  and  gave  no  wamins^. 
Id.  A  person  is  guilty  of  contributory  !ic;r- 
ligence  if  while  driving  a  heavy  team  he  stops 
near  a  crossing  at  a  point  where  his  view  is  ob- 
structed by  a  barn,  to  permit  a  train  to  pass, 
and  then  hurries  across  the  track,  without  wait- 
ing to  look  for  other  trains,  where  a  delay  of  a 
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mioTite  or  two  would  faave  made  the  track  visible 
beyoDd  the  bam.  p.  743.  Except  in  cases  of 
gross  negligence  whether  a  person  in  crossing 
a  track  exercises  due  care  is  a  question  of  fact 
for  the  juiT.    p.  688. 

TelegrajM  eompaniei.  In  an  action  against  a 
telegraph  company  for  neglect  to  transmit  a 
messa|2:e,  the  difference  between  the  price  at 
which  the  property  was  offered  and  its  market 
value  when  the  acceptance  of  the  offer  should 
have  been  delivered  may  be  recovered  as  dam- 
ages, p.  71.  On  an  admission  that  a  good 
title  to  land  would  have  been  obtained  if  a 
telegram  had  been  promptly  delivered,  the  au- 
thority of  the  agent  to  whom  the  message  was 
directed  cannot  be  questioned.  Id,  Where  the 
complaint  shows  a  right  to  nominal  damages 
demurrer  should  be  overruled.  Nor  is  the 
complaint  demurrable,  on  the  ground  that  the 
message  was  to  be  delivered  Myond  the  state 
limits,  where  but  part  of  the  penalty  is  claimed. 
Id. 

Master  and  ienant;  liability  of  master  far  in- 
jury to  servant.  An  employer  is  not  liable  for 
an  mjury  sustained  by  an  employ^  where  none 
of  the  appliances  furnished,  except  the  one 
which  caused  the  accident,  were  defective,  and 
a  new  and  safe  substitute  for  that  one  had  been 
furnished,  p.  820.  The  servant  of  a  railway 
company  operating  the  road  belonging  to  an- 
other compan^r  cannot  recover  against  the  lessor 
company  for  injuries  sustained  through  neg- 
ligence of  his  emplovcr  or  its  officers,  p.  567. 
The  conduct  of  children  should  not  be  judged 
by  the  same  rule  which  governs  that  of  adults. 
With  them  ordinary  care  is  that  degree  which 
children  of  the  same  age  ordinarily  exercise; 
and  those  who  employ  them  should  so  instruct 
them  coQceming  dangers  of  the  employment 
that  they  may,  o^  the  exercise  of  such  care, 
guard  against  injuries;  and  where  injury  su- 
pervenes in  consequence  of  neglect  to  so 
instruct  them,  an  action  lies  agamst  the  em- 
ployer,   p.  885. 

FeUow  servants;  who  are,  A  laborer  em- 
ployed to  remove  snow,  under  the  immediate 
control  of  a  road  master,  is  a  fellow  servant 
of  a  track  walker  and  a  conductor,  p.  824. 
8o  a  section  foreman  and  conductor  of  a  freight 
train  are  fellow  servants.  And  where  a  train 
was  making  a  flying  switch  and  the  view  of  the 
track  was  unobstructed  the  foreman  was  guilty 
of  negligence  in  attempting  to  cross  the  main 
track  diagonally  while  the  rear  section  of  the 
traio  was  m  full  view.  p.  868.  Evidence  as  to 
customary  carefulness  of  a  person  is  not  ad- 
missible as  to  his  negligence  at  the  time  of  the 
killing.  Id.  A  brakeman  on  the  forward  end 
of  a  freight  traio  which  is  uncoupled  is  a  fellow 
Ecrvant  of  the  engineer  who  has  taken  charge 
of  the  train  in  the  absence  of  the  conductor, 
p.  282.  A  superintendent  while  performing 
servant's  work  is  a  servant;  and  whether  he 
undertakes  the  work  of  removing  hatches  or 
orders  it  to  be  done,  he  is  engaged  in  perform- 
ing the  duty  of  a  workman,  p.  559.  A  fore- 
man upon  a  derrick  and  his  assistants  are  fel- 
low servants,  and  evidence  of  a  statement  of 
tbe  foreman  as  to  how  the  accident  hnppened 
is  inadmissible  in  an  action  for  the  death  of  one 
of  his  assistants,  p.  820. 

Liability  of  masUrfor  nuUiciovs  acts  of  serv- 
ant.   If  the  carrier  or  its  officers  have  not  been 


guil  ty  of  malice,  gross  negUgenoe  or  oppressloii^ 
exemplary  damages  are  not  reooveraole  for  the 
malicdous  act  of  Uie  conductor  causing  injury 
to  the  passenger.  The  mere  retention  of  the 
conductor  in  employment  is  not  a  ratification  of 
a  willful  assault  on  a  passenger.  The  ratifica- 
tion of  a  servant's  act  is  a  question  of  fact.  n. 
684. 

Nuisanee;  flooding  lands.  The  upper  pro- 
prietor on  a  stream  has  no  right  to  remove  a 
ledge  of  rock  and  thereby  vary  the  natural  flow 
of  the  stream  to  the  damage  of  one  below  him. 
p.  606.  The  right  to  abate  or  remove  a  nuia- 
ance  has  no  application  to  the  removal  of  a  dam 
in  a  navigable  river,  buUt  under  authority  of 
statute,  p.  747.  On  a  general  exception  to 
a  charge  particular  phrases  cannot  be  spedaUj 
excepted  to.    Id. 

tiedtietion.  A  reformed  woman  is  entitled  to 
damages  for  her  seduction,  p.  529.  Seduction 
means  the  use  of  influence  or  artifice  on  the 
part  of  the  man  by  which  he  induces  the 
woman  to  surrender  her  chastity  to  his  em- 
braces; hence,  criminal  indulgence  with  a  lewd 
woman  is  not  seduction.  Id.  Where  not  de- 
clared bv  law  the  effect  of  evidence  is  for  the 
jury  to  aetermine.    Id, 

7.  Cbdokal  Law  ajxd  Psactigb. 

Attempts  criminal.  Attempts  which  if  sno- 
cessful  would  result  in  an  indictable  offense, 
are  indictable,  as  attempting  to  destroy  a  dam. 
Defendant  charged  with  such  attempt  cannot 
prove  a  shoaling  below  the  dam,  as  evidence 
of  his  good  faith  and  legal  right  to  remove  the 
dam,  to  rebut  malice  in  the  absence  of  proof 
that  he  was  advised  and  honestly  believed  he 
had  such  right.  The  superior  court,  being  a 
court  of  general  jurisdiction  in  regard  to 
special  proceedings  for  erection  of  a  dam,  is 
competent  to  decide  for  itself  whether  or  not  it 
has  power  to  act  upon  a  petition  for  its  erection, 
and  its  action  cannot  be  questioned  on  an  in^^ 
dictment  for  its  attempted  destruction,  p. 
747. 

Criminal  negligence.  Brakemen  are  not 
guilty  of  negligent  homicide  by  omitting  to 
stop  the  train  or  to  signsl  the  engineer  to  stop 
after  seeing  a  child  on  the  track;  they  have  no 
legal  duty  in  the  matter  under  the  Texas  Code, 
p.  644.  A  principal  in  an  offense  charged  as 
such  is  incompetent  to  testify  in  behalf  of  the 
other  defendants.    Id, 

Lotteries.  A  lottery  scheme  is  one  of  which 
neither  reason,  foresight,  sagacity  nor  design 
can  determine  the  result;  and  a  policy  dealer 
who  receives  money  from  a  person  on  an  agree- 
ment to  repav  him  the  amount  to  be  determined 
by  such  result  is  guilty  of  the  statutory  offense, 
p.  408. 

Sale  of  liquor.  Where  a  member  of  an  asso- 
ciation sells  chips  which  are  received  by  the 
association  in  payment  for  a  drink  or  glass  of 
beer  for  each,  from  beer  brought  from  out  of 
the  State,  the  president  of  the  association,  pres- 
ent at  the  time  and  knowing  the  facts,  may  be 
prosecuted  for  violation  of  the  Liquor  Law. 
p.  687. 

Injuring  property.  Injuring  "property," 
within  the  meaninc:  of  the  North  Carolina 
Code,  means  an  i»^ '  ^y  to  personal  property, 
for  which  a  party  is  liable  to  arrest,    p.  876. 
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KfifiUM^  OF 

(Cbiminaii  Law 
jy^firauding  credHar.  A  pensioner  refuainf 
to  apply  pension  money  to  the  payment  of  bis 
debts  is  not  within  the  Pennsylvania  Act  mak- 
ing it  a  misdemeanor  to  defraud  creditors,  p. 
819. 

Criminal  praetiee.  When  the  minimum  de- 
gree of  punishment  is  not  above  one  year  in 
the  penitentiary,  a  statute  which  gives  the 
ludge  discretion  to  allow  the  Jury  to  disperse 
b  unconstitutional  p.  210.  A  motion  to  ar- 
rest Judgment  cannot  be  sustained  by  the  fact 

8L.RA. 


Decibions.  879 

AKB  PRAOKZOB.) 

that  a  Juror  on  a  trial  was  also  a  member  of 
the  grand  Jury,  unless  objection  was  made  on 
the  trial,  p.  181.  A  Justice  of  the  peace  haa 
exclusive  Jurisdiction  over  cases  of  i>etit  lar- 
ceny. Id.  A  statute  transferring  Jurisdiction 
to  another  court  is  not  such  an  €X  post  facto  law 
as  will  forbid  a  trial  in  the  new  court,  of  an 
offense  committed  prior  to  its  passage.  Id.  A 
statute  diminishing  the  degree  of  punishment 
without  altering  the  kind  eoverns  punishment 
of  an  offense  committed  before  its  passage.  /dL 
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Aetloii.     See  atoo  Ooybnaut;  Telegbaph 

AlMttement  by  death;  suit  for  breaoh  of 

promise  212 

For  death  caused  by  neffUgenoe  886 

Adadrmltyi  jurisdiction  711 

Ai^iMfc.—.  ^»ift*«»ff ;  Oeneya  award ;  right  of 
assignees;  war  premiums;  claims  against 
indemnity  fund ;  compensation  fbr  collec- 
tion; rlgbts  of  representatlyes  of  deceased 
claimant;  jurisdiction  in  procedure;  liti- 
gation as  to  title  to  fund  4fl0 

AUmonj' ;  provided  for  by  statute 

Alteratiom  of  InsCnmieiitrk 

Aim  NOTBB. 

Aatdgnm/enU  SeeMomoAoa. 
AmtigamciMkt  fyp  eredltors.    See  Ihboii- 
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A—nrlBifrlcmg  s  when  held  to  be  partnerships 

Attempts  t  to  commit  offenses ;  efteot  747 

Bmg^Sa^ge.  See  Cabbibbs. 

"P^-i"^    See  Tbubts. 

Benefit  ■odetiee;  power  to  make  by-laws; 

amendment  and  repeal  409 

BUls  mud  notes;  not  varied  by  parol 
Alteration  of « avoids 
Purchaser  after  maturity;  rlflrhtiof 
Oertainty  as  to  a  payment;    payment  In 
money  only;  orders;  stipulation  for  at- 
torneys* fees 
Bona  fide  pnrehaser  t  protection  of 
By-lawv.  See  Municipal  Ck)BPOBATioifB. 
OSanierss  duty  to  passenger;  liability  for 

misconduct  of  servants  684 

Proper  treatment  of  passenger  188 

Duty  to  land  passenger  Snf ely;  Injured  in 

alighting 
Bight  of  passenger  to  alight 
Ejection  of  drunken  and  disorderly  pas- 
senger 
Bzpulsion  of  passenger 
Degree  of  care ;  railroad  approaches,  plat- 
forms, etc.;  lights  and  guards 
Assumption  of  risks  on  freight  train;  no- 
tice of  rules;  direction  by  carrier's  offi- 
cers 
Rights  of  connecting  carriers 
Common-law  liability;  limitation  of  con- 
tract ;  limiting  time  to  bring  suit ;  liability 
for  baggage ;  what  is  baggage 
Liability  as  insurer  of  goods ;  restriction  of 
common-law  liability;  subrogation  of  in- 
surer ;  loss  by  perils  of  the  sea 
CSharitable    nses;    origin   of;  doctrine, 
where  recognised;  what  constitute  pub- 
lic charities;  municipalities  as  trustees; 
bequests  to  Incorporated  and  unincorpo- 
rated societies ;  for  pious  uses ;  uncertain 
beneficiaries  146 

^Chattel  nkortgage  s  right  to  property ;  de- 
scription oigoods  796 

•daims.    See  AliABAMA  CLAZM8. 

•8  L.  R.  A.  66 


80 
788 

74 


166 
706 


842 


424 


Collateral  inheiitaaee  tax  t  on  bequests 

to  colleges  206 

On  property  passtaig  by  intestate  laws  of 
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Tax. 
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performance 
ConftMion  of  goods. 
Oonstitatlonal  law. 

Ex  post /acto  laws ;  what  are 

Due  process 

interpretation  of  State  Ooustltutloa 

Departments  of  govenunent  distinot  and 
independent;  refusal  of  judidacy  to  co- 
erce co-ordinate  departments 
Oontraota.  See  also  Oftiohb  ;  Suvdat. 

Acceptance  of  proposal 

Bnttee;  consideration;  subscription:  oon* 
ditlons 

Rules  of  copstructlon ;  interpretation  of 
words ;  custom  and  usage 

Separate  instruments  construed  together    , 

Merger  of  preliminary  negotiations;  es- 
toppel; i^^vol  evidence 

Oral;  not  to  be  performed  within  a  year;  con- 
tingent performance  after  a  year ;  after  a 
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day ;  part  performance;  to  transfer  inter- 
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ance within  a  year ;  performance  depend- 
ing upon  contingent  events;  performance 
not  expected  within  a  year 
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Executory  and  executed 

Executory ;  for  sale  of  corporate  sto6k 

Illegal,  Immoral,  against  public  policy  or  to 
control  operations  of  government,  not  en- 
forceable 

Wagering 
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Oonveyanee ;  voluntary,  validity  of 
OorporatlonB ;  simulated  subscriptions 

Duty  of  subsOTlber  to  stock  of;  secret  ar- 
rangements void;  obligation  to  pay  for 
shares ;  terms  not  varied  by  parol  706 

limitation  of  powers  174 

Compensation  for  services  of  directors         878 

Personal  liability  of  directors  on  contract     807 

Effect  of  consolidation  485 
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Interf erenoe  with  oilier  oonrts ;  oomity 
Jurisdiction ;  leffidattve  AotB 
Goveiuuit;  restricttDg  use  of  property;  not 
to  build;  to  keep  street  open;  enf  oroe- 
mentof 
Against  inoumbranoe ;  what  is  an  inoum- 
branoe;  measure  of  damage;  breach  of 
ooyenant,  action  for 
CMminml  lAir.   See  also  Tbzai* 
Protection  of  rights  of  accused 

Bee  OONTBAOIS. 

See  also  OovmitAXt, 
Keasureof 
Measure  of,  for  expulsion  of  passenger  firom 

train 
Vor  breach  of  oontnust;   loss  of  prolltB; 
special  circumstances ;  on  breach  by  ven- 
dor;  on  breach  by  vendee;  gains  or  proflts 
tram  coUataral  enterprises;  speoolatiye 
proflts ;  remote  considerations 
Vor  land  taken  in  eminent  domain;  market 
THhie:    adrantsges   and   disadvantages 
from  appropriation ;  value  at  the  time 
taken ;  consideration  of  location 
Tor  wrongful  ^ttsidiaige  from  service 
Vor  death  from  sale  of  intoxicating  drinks 
Death.   See  Aoszoh  ob  Shis. 
Dedieatton;  of  streets  and  highways 
Deed;  delivery  of 
To  married  woman 
By  married  woman ;  acknowledgment 
To  secure  support  for  life 
Beslziction  of  use  of  property 
Consideration  provable  by  parol ;  recital  of 
consideration 
DiToroe ;  meaning  of 
Dowers  right  of;  provision  in  lieu  of;  eleotlon, 

when  necessary;  effect  of 
Doe  procefls  of  law.     See  CX>ii0TiTn- 

noHAL  Law. 
XSagement  s  protected  by  equity 
Emblomfmtg.  See  Lakdlord  ahd  Tbnant. 
Eminent  domain;  ezerdse  of;  compensa- 
tion; title  to  land  taken;  transfer  to  dif- 
ferent use 
Damaging  property;  change  of  grade;  tak- 
ing, what  is 
Injury  to  abutting  lands  by  railroad 
New  servitude  not  imposed  without  further 
condemnation 

Equitable  oonTersion ;  of  realty  into  per^ 

sonalty 
Eqnitj'*   See  also  Eabkmknt. 

Jurisdiction  to  reform  instrument;  giving 
complete  relief 

Bnforcement  of  covenant 

Setting  aside  conveyance';  what  must  be 
proved;  undue  Influence 
Estoppel;  to  deny  terms  of  contract 
Evldenee;  parol,  as  to  written  instrument 

Parol,  as  to  written  instruments;  exceptions 

Parol,  to  explain  latent  ambiguity 

Parol,  to  vary  or  contradict  contract 

Parol,  not  admissible  to  vary  writing 

To  reform  instrument 

To  mitigate  damages  for  libel 

Of  value  of  land  oondeauied 

Physical  examination  to  prove  personal  in- 
juries 
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991 
996 
180 


808 


SO 
6tt 


814 


loa 

64i 


Exeeation  and  Judleial  oale.  See  ate 
Lbvt  Ain>  Sbzeubb. 
When  sheriff  may  act  by  deputy;  no  wap- 
ranty  implied;  protection  of  bona  fids 
puichasers;  doctrine  of  eaoeat  empior; 
what  interest  of  debtor  passes  44l> 

Against  personal  representative,  void  8U 

Exemption*   See  Lbtt  aitd  SmzcBa 
Ex  poet    fketo    laws.    See  Oonbxitu- 

TZONAL  Law. 
Fixtnrea ;  test  of;  machinery  8S 

Geneva  award.   See  At^abama  Clazmb. 
Gilt ;  eawa  mcrtis;  of  bank  book;  validity  of 

the  gift 
Gnarantj';  liability  on 
Hig^hwajra ;  liabiUty  for  accidents  upon 
Homicide ;  negligent,  indictable 
Hnsband  and  wilb;  authority  of  wife  to 
mortgage  estate   without  her  husband 
joining 
JDnenmbranoe*   See  Oovsnajit. 
Xndietment  and  information;  for  main- 
taining a  lottery,  etc. 
For  negligent  homicide 
IiiJ^inGtion ;  distinguished  from  mandamus 
By  federal  court  against  state  railroad  com- 
missioners 

To  restrain  trespass  601^ 

To  restrain  unfair  competition  in  business   78^ 

ZnflolvenGjr  and  arndgrnmeat  Ibr  cred* 
iters ;  what  does  not  pass 
Law  of  place 
Assignment  with    preferences;  annexing 
schedule;  sui&ciency  of  schedule  and  affi- 
davit   r^  18» 
Insnraaee;  life;  provisions  which  avoid  pol- 
iay;  violation  of  law;  death  caused  l^y  med- 
ical treatment;  influence  of  liquor;  sui- 
cide; effect  of  insanity  48^ 
Against  acddent;  conditions  in  policy;  ex- 
ternal and  visible  sign  of  Injury:  death 
from  ohanoe  event,  out  of  usual  course; 
proximate  cause  of  injury  or  death;  stip- 
ulations and  exceptions;  prohibited  em- 
ployment; voluntiEuy  exposure  to  uup 
necessary  danger;  intentional  injuries; 
evidence                                                      449- 
Bef  ormation  of  policy                                  189 
Fire;  election  to  rebuild  170 
Fire;  when  liability  fixed;  value  of  property 
in  case  of  total  destruction                        6EHI 
Judgment ;  when  a  ban  oonduslveneai.        USt 
Tiandlord  and  tenant;  right  to  emble- 
ments                                                       Ui 
liOTy  and  geisare;  exemption  ftaca.  execu- 
tion                                                         8Bi^ 
Xdbel  and  slander;  by  statements  in  Judi- 
cial pleadings  and  proceedings                   417 
Copying  article  from  other  papen  8^ 
Xieense.    See  also  Uukioxfais  Oobpoaa- 

l!IOBB. 

To  hawkers  and  peddlers;  validity  of  906> 

liimitation  of  actions;  against  carrier;  by 
special  contract  of  carrier  Stt* 

See  WASKB8  AHD  Watsboousssb. 

408^ 


Mandamns ;  as  a  remedy;  purposes  pnrdly 
mandatory ;  distinguished  from  injunc- 
tion; discretion  as  to  issuing;  cannot  try 
title  to  office;  distinguished  from  prohibi- 
tion 


Iia>BZ  TO  NOTB& 


888 


— eontfniMd. 
Vor  what  purposes  Issaed;  lequislteB  to  ap- 
plfoaUon:  to  compel  isanance  of  oorpo- 
rate  stock  Sfi5 

To  set  aside  seryioe  of  process  266 

Nature  of  tbe  process;  requisttes;  clear 
leiral  rlffht  must  be  shown;  duty  of  officer 
to  act;  to  control  dlsoretlon;  to  chief  ex- 
eoutlve  of  State  777 

Not  control  official  disoretloii  816 

To  Inferior  tribunal  478 

BCaster  ajid  aervmati  f eUow  servants,  who 

are;  liability  of  master  660 

liUl  owners*    See  WArma  ahd  Watib- 

OOUBSIB. 

Morigfiige ;  assignment  of  debt  carries  se- 
curity 785 
Kight  to  cut  timber  on  morUraged  land         607 
Mmileipal  eovyovmAMonn ;  liability  for 
acts  of  agents  or  officers;  for  acts  of  li- 
censee; for  accidents  on  streets  267 
Ordinances,  by-laws,  and  resolutions;  pow- 
ers to  license  and  regulate  bustness;  pen- 
alties m 
t^owers  and  burdens                                      439 
Navii^ble   watora.    See   Waskbs  ahd 

Watbrooubobb. 
Neg^lifl^enoe*    See  also  Cabbibbs:  Bazii- 

BOADB. 

By  parent ;  imputing  to  child ;  contributory 
negligence  of  child  885 

Duty  to  supply  flagmen  at  oroesingB;  duty 
of  traveler  at  creasing ;  contributory  neg- 
ligence 6M 

In  setting  out  fires  680 

Criminal,  defined ;  of  servant,  Imputed  to 
master  644 

Opttong;  wagering  contracts  void  079 

See   MuinoQCPAL  Oobfoba- 


TIORS. 

Partnership;  limited ;  liability :  removal  of 
cause  608 

Goodwill ;  sale  of ;  passes  with  business ; 
rights  of  respective  partners  780 

Penalties*  See  MuinoQCPAZi  Oobfoba2eiobb. 

Pension ;  protection  of,  txam  attachment       2U 

Perpetnittes ;  statute  against ;  trusts  in  r^ 
speot  to  personal  property ;  charitable  uses  146 

Pleading^ ;  in  action  against  telegraph  com- 
pany 

Power  I  construction  of  T64 

Prtneipal  and  agpent ;  agent*e  liability  on 
contract  807 

Principal  and  surety ;  liability  of  surety; 
release  of  168 

Liability  of  surety  on  penal  bond ;  extent  of  4B8 

Probate ;  jurisdiction ;  rules  of  practice         812 

Prohibition  I  distinguished  from  manda- 
mus ;  design  and  object  of  writ ;  discretion 
as  to  issuing:  not  to  review  or  correct 
either  law  or  fact ;  prohibits  judicial  pro- 
ceedings only  66 

Public  lands;  when  interest  vests;  entry; 
homestead ;  pre-emption ;  notice  of  claim ; 
certtflcates  of  entry ;  proofs  of  secernent ; 
oath  of  pre-emptor;  transfer  of  claim        161 

Quo  warranto  ;  ancient  remedy ;  jurisdic- 
tion ;  discretion ;  proceedings,  by  whom  in- 
stituted ;  information  in  nature  of ;  rem- 
edy by  action  510 

8  li.  R.  A. 


Railroads.   See  also  Oarbibbs. 

Discriminating  charges  661 

Duty  when  person  crossing  teaok :  rate  of 

speed ;  duty  as  to  stopping  at  stetion  688 

Duty  at  road  crossings  748 

Receivers  i  actions  against  6Bi 

Reltorence  i  compulsory;  when  proper ;  when 

discretionary  271 

Remainders ;  contingent  and  vested       600, 816 

Removal  of  causes ;  jurisdiction  and  prac- 
tice; remanding  cause  888 
By  partners  608 
F6r  prejudice  or  local  influence;  diverse 
citizenship ;  who  may  and  who  may  not 
obtain ;  effect  of  amendment;  application, 
when  to  be  made;  petition;  affidavit; 
practloe  and  procedure  in  drouit  court      545 
Suits  not  removable                                      564 
By  foreign  corporation ;  effect  of  state  le- 
gislation                                                   Wi 
Res  Judicata.   See  JUdombht. 
Ripuian  rig^hts ;  how  conferred  600 
SaJe ;  of  chattel ;  warranty ;  soundness           184 
When  title  passes ;  conditions  precedent ;  in- 
tention IW 
Vitiated  for  fmnd  M 
Shipping  ;  oolUsion ;  liability  of  tag  and  tow : 

obstruction  to  navigation  284 

SpeetHc  perfbrmance  t  right  to  recover 

consideration;  doubtful  title  780 

Statute  of  Frauds.  See  OonraAOXB. 
Statutes ;  suspension  of  general  laws;  oonstl- 
tationaHtTf  uniformity  of  laws  810 

Penal ;  how  construed  284 

Bquality  and  uniformity  of  laws  889 

Interpretation  of  800 

Stoppage  in  transitu.  647 

Street  raUwajrs ;  grant  of  franchise ;  un- 
derground roads ;  authority  to  use  streets ; 
liability  for  injuries ;  restriction  of  powers  174 
Subrogation ;  of  carrier  for  insurer  to  claims 
against  each  other  484 

Subscriptions.   See  Ooktraoib. 

Sunday ;  legality  of  contracts  made  on ;  work 
of  necessity ;  transmission  of  telegram       884 
Non- juridical  day  666 

Taxes ;  exemption  from ;  on  bequests  80ft 

Telegraph  companies;  transmisBion  of 
message;  dilig^ce;  action  for  penalty: 
preeentetion  of  claim ;  sending  message     ^ 
on  Sunday  284 

Town.   See  Muhzoipaxi  Oobpobatzomb. 

Trademark ;  appropriation  of  185 

Trial ;  in  criminal  canes ;  right  to  jury;  sepa- 
ration of  jury  810 

IVusts.  See  also  Chabxtablb  Usss;  Pmrpb- 
TUHHB. 
By  deposit  of  money  for  another's  use 

Villages.   SeeMuiviczPAL  CtoBPOBAnOHB. 

Wagering  contracts.   See  Optzomb. 

Warranty.   See  SAia. 

Waters  and  watercourses;  navigable 
streams  defined;  easement  and  publio 
right  to  use  of  private  streams ;  obstruc- 
tion of  navigable  streams;  mooring  logs 
and  rafts;  obstruction  by  logs;  preven- 
tion of  jams ;  injury  to  riparian  owners 
Defined;    as    public    highways;    private 

streams :  remedy  for  obstruction  600 

Obstruction  to  navigation^  884 


Ikdex  to  NcrEa 


iratereoiirfles— conr<nii£d.  ' 
Inivaj  to  land  of  adjoining  proprietor  fl08 

Mill  ownerB  to  maintain  sluloe-ways  and 
dams  800 

Willi  ;  oonstniotlon ;  vesting  of  estates  816 

Intention  to  gOTem  construction :  patent 
and  latent  ambiguities ;  evidence  of  decla- 
rations 847 
SURA. 


Witnesses ;  disquallflcatlon  of,  where  parij  is 

deceased 
Protected  from   process;  prtvUegs  firom 

arrest;  waiver  of  privilege 
Writ  and  process;  exemption  fromssr- 

vice;  waiver  of  privilege;  service  obCatned 

by  taud ;  setting  aside  service 
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OPINIONS,  NOTES  AND  BRIEFS. 

(Separate  Index  to  Notea  pxeoedee  thJa.) 


ABATEHENT,  See  Action  ob  Bttit.  6, 
7. 

AGKNOWLEDOHENT. 

An  acknowledgment  by  a  married  woman 
before  a  notary  In  Kentucky,  of  a  convey- 
RQce  of  bor  separate  estate  in  Tennessee,  is 
inefrcctual,  under  Tenn.  Act  1869-70,  §  8  (Mill. 
&  v.  Code,  %  8847),  which  requires  a  privy  ex- 
amination before  a  chancellor  or  circuit  Judge 
of  the  State  or  clerk  of  the  county  court. 
Bobinton  v.  (^ueen  (Tenn.)  214 

ACTION  OB  SUIT.  See  also  BsinEFiT 
societibs,  1;  coybnant,  n0tb8  alo) 
Bkiefb. 

1.  No  action  to  enforce  a  gratuitous  prom- 
ise can  be  maintained,  however  worthy  the  ob- 
ject to  be  promoted.  First  Presbyterian  Okwreh 
V.  Oooper  (N.  Y.)  468 

2.  The  filing  and  prosecuting  to  decree  of 
a  bill,  by  the  surviving  members  of  a  partner- 
ship against  the  executor  of  a  deceased  part- 
ner, to  obtain  an  account  and  payment  over 
of  plaintiffs'  share  of  certain  partnership  assets 
which  came  to  defendant's  hands  as  such  exec- 
utor and  have  been  sold  by  him,  constitutes  a 
ratification  of  such  sale,  and  is  an  election  of 
remedies  which  will  bar  a  subsequent  action  of 
tort  against  the  executor  for  a  wrongful  con- 
version of  the  property.  Bradley  v.  Brigham 
'Mass.)  607 

8.  A  man  who  has  made  a  contract  with 
another  for  the  support  of  his  infant  daughter, 
although  the  contract  in  one  sense  is  for  her 
benefit,  can  himself  maintain  an  action  for  the 
breach  of  the  contract.  VaTtdeoM  v.  Clark 
'Tnd.)  619 

4.  Agents  to  whom  goods  were  billed  by 
their  principals,  and  who  received  them,  and  in 
their  own  firm  name  contracted  for  the  deliv- 
ery of  the  goods  to  themselves,  acting  as  fac- 
tors, and  having  no  pecuniary  interest  in  the 
goods  beyond  their  lien  for  commissions,  are 
entitled  to  maintain  an  action  as  trustees  of  an 
express  trust,  under  Mo.  Rev.  Stat.  1879, 
§  8468,  for  breach  of  the  contract  by  the  car- 
eer.    Wi^fe  V.  Mssouri  Pae.  B.  Co.  (Mo.)  639 

6.  Bringing  in  one  of  the  beneficiaries,  who 
is  a  necessaij  party  in  an  action  for  causing 
the  death  of  a  person,  after  the  expiration 
of  the  time  allowed  for  bringing  the  suit,  obvi- 
ates an  objection  for  nonjoinder  of  a  necessarv 
Sarty,  although  the  action  as  to  such  party  is 
ismissed  on  a  plea  of  the  Statute  of  Limita- 
tions. Bast  Line  d  B.  B,  B.  Co,  v.  OuJberson 
(Tex.)  667 

8L,R.A. 


6.  An  action  for  breach  of  contract  of  mar* 
riage  and  seduction  necessarily  tenders  an  la- 
sue  as  to  the  plaintiff's  character,  and  is  with- 
in the  exception  of  Mill.  &  V.  (Tenn.)  Oode, 
%  8660,  which  provides  that  actions  shall  not 
abate  bv  the  death  of  either  party,  except  ac- 
tions "for  wrongs  affecting  the  character  of  the 
plaintiff."     Weeks  v.  BusseU  (Tenn.)  212 

7.  The  liability  of  a'person,  under  the  Penn 
sylvania  Act  of  1866,  for  causing  the  death 
of  another  by  unlawful  violence  or  negligence, 
does  not  survive  against  his  admimatrator. 
Moe  V.  SmUey  (Pa.)  841 

8.  The  provision  of  Pa.  Ctonst  art.  8,  %  21, 
that  in  case  of  injuries  resulting  in  death  the 
right  of  action  shall  survive,  saves  the  cause  of 
action,  but  not  the  liabUity.  Id. 

NOTBB  AJSfD  BBIErS. 

Abatement  by  death;  suit  for  breach  of 
promise.  212 

For  death  caused  by  negligence.  886 

ADMIRALTY. 

1.  Admiralty  has  no  jurisdiction  of  an  tn- 
jurv  to  a  swing  bridge  turning  on  its  center, 
which  rests  upon  a  stone  pier  constructed  upon 
the  bed  of  a  river,  caused  by  vessels  navigating 
the  river.  The  Curtis^Ths  Camden,  and  The 
Weiecme  (D.  C.  R  D.  Wis.)  711 

2.  A  state  statute  creating  a  lien  for  all  in- 
juries done  by  vessels  to  persons  or  property 
cannot  give  jurisdiction  in  admiralty  for  in- 
juries the  consummation  and  substance  of 
which  are  on  the  land.  id 

Notes  ajstd  Bbibfs. 
Liability  for  collision.  284 

Jurisdiction.  711 

ADOPTION.     See  Descbnt  abd  Dibtbi- 

BUTION;  PaBBNT  and  GhILD. 


ADVANGEHENTS. 

NoTBS  AND  Bbibfs. 
Deposit  of  money  in  bank  as. 


892 


ALABAMA  CLAIMS.    See  Babkbxtftot. 

Notes  and  Briefs. 

See  also  Insolvbnot  and  Absionkbnt  fob 
Cbbditobb. 

Geneva  award;  right  of  assignees;  war  pre- 
miums; claims  against  indemnity  fund;  com- 
pensation for  collection;  rights  of  representi^ 
tivesof  deceased  claimant;  jurisdiction  in  pro- 
cedure; litigation  as  to  title  to  fund.  460 

886 


886 


Alimoht— AppjdAX  ASD  Ebbob. 


AUfllONY.    See  Judombnt,  0. 
N0TB8  Aim  Bbibti. 
Provided  for  by  statute. 


840 


ALTERATION  OF  INSTBUHENTS. 

See  also  Bills  akd  Notes,   Notes  Ain> 
Bhibfb. 

1.  The  indorser  of  a  promiflsory  note  which 
ia  complete  on  its  face. — the  sum  payable,  the 
date,  tune  of  payment,  and  name  of  payee,  all 
beinff  inserted, — who  delivers  it  to  the  maker, 
who  is  neither  his  agent  nor  employ^,  to  be 
carried  to  the  payee,  is  not  liable  to  a  bona  fide 
holder  for  valne  for  the  increased  amount  of 
the  notfiL  if  the  maker  raises  it  before  dellveriDg 
it,  simply  because  spaces  were  left  in  the  note 
in  sncn  a  manner  as  to  permit  the  words  and 
flgoree  to  be  inserted,  and  thus  increase  the 
amount  pliable,  and  readily  deceive  innocent 
third  parUes.    Bwrrcw^s,  Klunk  (Md.)      676 

S.  The  alteration,  without  authority  or  di- 
rection from  the  holder  of  a  note,  by  one  of 
the  makers,  changing  it  from  a  note  for  (1.600 
at  6  per  cent  to  one  for  1 1.690  at  18  per  cent, 
as  weH  as  chanffing  the  date,  is  a  material  al- 
teration which  discnarges  an  accommodation 
indorser  who  did  not  consent  thereto.  Buby  v. 
Tbldatt  (N.  M.)  7S4 

ANIMALS.    Bee  Warbadtt,    Notes  and 
Briefs. 

APPEAL     AND     ERROR.    Bee     also 
Trial,  4. 

1.  A  decree  declaring  a  person  entitled  to 
a  share  of  a  legacy,  with  interest,  and  adjudg- 
ing the  true  construction  of  a  wUl,  with  airec- 
tions  that  all  future  proceedings  in  the  cause 
be  in  accordance  with  such  construction,  but 
making  no  decree  for  any  money,  is  not  final. 
Jamejum  v.  Major  (Va.)  778 

2.  The  decision  of  the  lower  court  in  refus 
ing  to  grant  an  injunction  on  the  ground  of 
fraud  against  creditors  will  not  be  reviewed 
on  appeal.    Powell  v.  KeUp  (Ga.)  189 

8.  There  is  no  limitation  upon  the  time 
within  which  an  appeal  will  lie  from  an  inter- 
locutory decree  settling  the  principles  of  a 
cause.  The  limitation  of  one  year  upon  the 
time  for  appealing  provided  by  Va.  Code, 
§  8455,  runs  only  as  against  a  final  decree. 
jamaon  v.  Major  (Va.)  773 

4.  Affidavits  are  not  admissible  in  an  ap- 
pellate court  to  show  that  a  bill  of  exceptions 
was  improperly  allowed  and  signed  by  the 
trial  Judge,  where  it  was  flowed,  signed,  and 
filed  as  a  part  of  the  record  durine  term  time. 
The  record  cannot  be  attacked  in  that  way. 
Eait  Line  db  B,  R,  R  Ch,  v.  Culberson  (Tex.) 

667 

0.  A  translation  of  evidence  by  the  short- 
hand reporter,  not  containing  the  name  of  tbe 
cause  except  by  an  indorsement  on  the  out- 
fllde,  which  is  not  in  the  handwriting  of  tbe 
reporter,  and  is  not  referred  to  in  the  certifi- 
cate, and  is  not  identified  in  anv  other  man- 
ner,— is  not  sufilciently  identif el  to  become  a 
part  of  the  record,  though  insericd  in  the  prop- 

8L.RA. 


er  place  In  a  skeleton  bill  of  exceptions.    Joff 
T.  BUmt  (Iowa)  184 

8.  Appellee's  additional  abstract  1b  not  to 
be  taken  as  admitted,  although  not  denied  in 
terms,  where  the  appellant  has  filed  a  certified 
transcript  of  the  record,  and  a  statement  that 
he  has  done  so  because  the  correctness  of  his 
abstract  has  been  so  persistently  denied,  and 
has  attached  an  index  of  the  transcript  and  ab- 
stract, for  the  purpose  of  aiding  in  the  verifi- 
cation of  the  abstract  by  the  transcript.    Id, 

7.  An  objection  to  evidence  as  "  incompe- 
tent and  immateriar*  is  suflScient  to  apprise  the 
court  of  the  real  nature  of  the  objection,  when 
it  immediately  succeeds  eight  previous  objeo- 
tions  to  similar  evidence,  made  upon  the 
ground  that  the  witness  was  not  competent  to 
testify  to  transactions  and  conversations  with 
adeceased  person.    Be  Bysaman'e  Will  (N.  T.) 

699 

8.  One  who  reserves  only  a  general  excep- 
tion to  a  charge  cannot  af  terwaras  be  allowed 
to  select  particular  phrases  and  found  special 
exceptions  thereon.     Oom,  v.  Tohnan  (Mass.) 

747 

9.  A  bill  of  exceptions  is  not  defective  in 
failing  to  copy  a  mortgage  as  part  of  the  evi- 
dence where,  after  stating  that  it  was  read  in 
evidence,  it  refers  to  a  previous  page  of  the 
transcript  where  it  is  copied  as  an  exhibit  filed 
with  the  answer.    Binklejf  v.  Fitrkner  (Lad.) 

88 

10.  An  appeal  from  a  decree  dismissing  a 
bill  asking  to  have  tax  bills  declared  void  as  a 
cloud  upon  title  is  improperly  dismissed  against 
the  objection  of  the  appellant,  upon  proof  that 
the  other  parties  had  caused  the  tax  bills  to  be 
canceled  and  marked  paid,  and  had  paid  all 
the  costs  which  had  arisen  or  might  arise, 
when  the  appellant  shows  that  the  object  of 
his  suit  is  to  have  the  bills  canceled  as  void  ab 
initio,  and  that  during  the  pondencv  of  the  suit 
he  has  conveyed  the  property,  with  covenants 
against  incumbrances.  3tm,  Baifha,  v.  Kan- 
sas Oity  Ot.  App,  (Mo.)  476 

11.  The  exclusion  of  testimony  will  not 
be  presumed  error  where  the  evidence  is  not 
in  the  record,  and  there  is  nothing  to  show 
that  it  was  not  excluded  because  intrinsically 
incompetent  or  a  mere  repetition  of  testimony 
already  given.    Mercer  v.  Corbin  (Ind.)      221 

12.  The  finding  of  a  referee  in  favor  of  the 
genuineness  of  a  promissory  note  upon  which 
the  suit  is  brought  is  conclusive  upon  the  Court 
of  Appeals  of  New  York,  if  there  was  enough 
evidence  before  him  to  call  for  his  opinion 
upon  that  subject.    MitU  v.  Davie  (N.  Y.)  894 

18.  In  an  action  upon  a  policy  of  accident 
life  insurance,  where  the  defense  is  that  the  asr 
sured  came  to  his  death  by  suicide.  If  there  is 
some  evidence  to  go  to  the  iury  upon  the  ques- 
tion of  insanity,  and  the  jury  have,  under  a 
fair  submission,  determined  that  question  in 
the  affirmative,  the  Michigan  Bupreme  Court 
will  not  disturb  the  finding.  Blaeketone  v. 
Standard  L.  A  A.  In$,  Co.  (Mich.)  486 

14.  The  permission  of  leading  questions  is 
much  in  the  discretion  of  the  trial  court,  and  a 
case  will  not  be  reversed  on  that  account  un- 
less the  discretion  was  abused*  Ooudy  v.  Wer- 
be  (Ind.)  114 
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15.  Where  an  erroneous  instruction  appean 
Id  the  record,  if  it  be  erroneous  to  such  a  de- 
gree that  it  could  not  be  cured  by  some  other 
instruction,  the  court  will  consider  it,  aJthou^ 

.  it  does  not  appear  that  all  the  instructions  are 
In  the  record.     Vdndeave  y.  Olctrk(lnd,)   610 

16.  Material  eyidenoe  erroneously  admitted 
will  not  be  held  harmless  unless  the  other  ctI- 
•denoe  in  fayor  of  the  verdict  so  greaUy  pre- 
ponderates that  a  contrary  verdict  would  be 
set  aside  by  the  court  as  contrary  to  the  e^i- 
ctence.    Be  Ey8aman*$  Will  {IX.  7.)  599 

17.  The  erroneous  admission  of  evidence 
which  was  substantially  withdrawn  from  the 
Jury  will  not  constitute  ground  for  reversal 
where  it  does  not  appear  that  It  was  calculated 
to  operate  to  the  Injury  of  the  party  complain- 

•   Ing.    DUlinghamY.  Antlumy  (Tez.)  684 

18.  The  admission  of  incompetent  evidence 
T;pon  a  point  which  is  established  beyond  dis- 
pute by  other  evidence  is  not  material  error. 
Tlar9on$  r.  New  Ym'k  0,  d  H.  B,  JR.  Co.  (N.  Y.) 
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19.  When,  upon  a  trial,  incompetent  or  il- 
legal evidence,  but  which  tends  to  prove  the 
case  of  the  side  offering  it,  is  admitted  without 
objection,  and  considered  by  the  Jury  In  agree- 
ing upon  their  verdict,  the  incompetency  or 
illegality  of  such  evidence  will  not  be  consid- 
ered on  error  or  appeal.  Miseouri  Poo.  B.  Co. 
T.  VandeterUer  (Neb.)  120 

20.  When,  upon  a  trial  to  a  Jury,  immate^ 
rial  or  improper  questions  for  special  flndinffs 
•re  submitted  to  a  Jury  at  the  request  of  a 
party  afterwards  complaining,  and  tne  Jury  is 
discharged  without  answering  such  questions, 
the  error  is  w ithout  prejud ice.  Id, 

APPUGATION  OF  PAYMENTS. 

NoTKB  Ain>  Bbiefb. 
Power  to  make.  802 

ARBITRATION,    See  Iksurancb,  12. 

ARREST. 

"Injuring  property,"  within  the  meaning  of 
N.  C.  Code,  §  291,  ^  1,  authorizing  the  arrest  of 
a  defendant  "where  the  action  is  for  injurinir  or 
for  wrongfully  taking,  detaining,  or  converting 
property,"  means  an  injury  to  personal  prop 
«rty  only,  and  not  to  xeeX  prop^ty.  Bndgere 
T.  TayU^  (N.  C.)  876 

ASSAULT  AND  BATTERY. 

1.  A  person  riding  a  bicycle,  who  recklessly 
runs  against  a  person  standing  with  his  back 
partially  toward  him,  when  he  can  avoid  doing 
so  by  the  exercise  of  the  slightest  care,  is  guilty 
of  an  assault  and  battery.  Mercer  v.  uorhin 
<Ind.)  221 

2.  There  may  be  an  actionable  assault  and 
battery  without  any  actual  or  specific  intent  to 
•commit  that  offense.  Id, 

ASSIGNMENT.    See  Confltct  of  Laws, 
1;  MoRTOAGB,  Notes  and  Bribfs. 

ASSIGNMENT    FOR    CREDITORS. 

See  Insolvbhct  and  Assionusnt  fob 

CRBDTT0B8. 

Z  L.  R.  A. 


NOTBS  AND  BlUEFl, 

What  does  not  pass. 
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ASSOOIATIONS.  See  Cobposations,  12. 
Notes  and  Bbihtb. 
v^Then  held  to  be  partnerships.  430 

ASSUMPSIT.    See  also  Exbcutobs  and 
Adminibtbators,  1. 

Where  money  was  advanced  to  a  person 
to  be  used  by  him  in  raising  sunken  treasure, 
upon  his  promise  to  return  a  large  sum  if  suc- 
cessful, and  it  appeared  that  the  further  prose- 
cution of  the  work  by  him  had  become  impos- 
sible, it  was  held  that  he  must  account  for  the 
moneys  received,  and,  after  certain  allowances, 
pay  back  the  unexpended  balance.  Thamae  v. 
HarUhom  (N.  J.)  881 

ATTACHMENT.    See  also  GARNis^ncBNT, 
1;  pARTMEiisHip,  Notes  and  Bhibfb. 

1.  A  surviving  partner  does  not  hold  the 
partnership  property  as  a  trustee  Jq  such  sense 
that  he  is  exempt  from  the  levy  of  an  attach- 
ment in  an  action  upon  promiasory  notes  made 
by  the  firm.    Kruger  v.  Spieik  (Mont.)       291 

2.  The  creditor  of  a  partnership  has  no 
lien  on  the  partnership  property  in  the  hands 
of  a  surviving  partner,  within  the  meaning  of 
Mont  Code,  ^  181,  providing  that  an  attach- 
ment can  be  issued  only  for  a  debt  which  is 
"not  secured  by  a  mortgage  lien  or  pledge  up- 
on real  or  personal  property."  ia. 


ATTEMPTS. 

Notes  and  Brirfs. 
To  commit  offenses;  effect. 
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ATTORNEYS.  See  Contbacts.  18;  Wbit 
AND  Pbocess,  1. 

Notes  and  Briefs. 

Contracts  between  attorney  and  client    681 

BAGGAGE.  See  Cabriers,  Notes  and 
Briefs. 

BANKRUPTCY. 

An  assignment  in  bankruptcy,  prior  to  the 
Act  of  Consress  of  June  5,  18^2,  reestab 
lishing  the  Court  of  Commissioners  of  Ala- 
bama Claims,  does  not  cover  a  claim  allowed 
by  such  commissioners  for  war  premiums  paid 
by  the  bankrupt  in  1863  on  vessels  insured 
against  confederate  cruisers;  and  where  the  as- 
signee prosecuted  and  collected  such  claim,  ho 
holds  the  proceeds  in  trust  for  the  bankrupt. 
Kingsbury  v.  Mattocks  (Me.)  460 

BANKS  AND  BANKING.  See  also 
Corporations,  17;  Custom  and  Usage; 
Trusts,  Notes  and  Briefs. 

A  bank  has  no  implied  authority  to  pay 
to  a  third  party  a  note  made  by  a  deposi- 
tor payable  at  Its  place  of  business,  simply  be- 
cause he  has  funds  there  sufficient  for  that 
purpose,  in  the  absence  of  any  course  of  deal- 
ing or  previous  instructions  so  to  apply  the  de 
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Bknbfit  SociifiTiB»— Billa  asd  Notes. 


f)osiU.     Grinom  t.   €hmm$rckU  NaL  Bank 
(Tenn.)  978 

BENEFIT  SOCIETIES.    Bee  also  Dax- 

AGB8,  8. 

1.  A  person  to  whom  all  the  members  of 
a  local  assembly  of  the  Knights  of  Labor  in 

good  standing  have  executed  an  assignment  of 
iieir  right,  title,  and  interest,  can  maintain  an 
action  to  recover  money  paid  in  by  members 
of  the  assembly  on  the  formation  of  a  prelimi- 
nary organization  preparatory  to  forming  such 
local  assembly,  with  the  iDtention  that  the 
money  so  contributed  should  be  used  as  iuitia- 
tion  fees  in  the  assembly  to  be  formed  as  a 
successor  to  the  first  association,  when  the  de- 
fendants, who  were  the  treasurer  and  one  of 
the  trustees  of  the  first  association,  refuse  to 
give  it  up.    Brofun  v.  Stoerkd  (Mich.)        480 

2.  Where  a  change  is  regularly  made  in 
the  bylaws  of  a  benefit  society,  and  the  mo- 
tive which  influences  the  chanse  is  an  honest 
one, — ^to  promote  the  welfare  of  the  society, — 
and  the  members  are  all  given  an  opportunity 
to  avail  themselves  of  the  change,  no  actiona- 
ble wrong  is  done  the  members  or  their  bene- 
fldarles.  Supreme  Lodge,  Knights  of  PythUie 
T.  KMgU  (lod.)  409 

8.  A  person  who  becomes  a  member  of  a 
benefit  society,  the  constitution  of  which  makes 
a  clear  reservation  of  the  right  to  amend,  Is 
bound  to  take  notice  of  the  existence  and  ef- 
fect of  that  reserve  power.  Id, 

Notes  Aim  Bribfs. 

Power  to  make  by-laws;  amendment  and 
repeal;  contract  with  member;  how  far  unal- 
terable. 409 

Rights  and  interest  of  delinquent  members. 

480 
BENEVOLENT  SOCIETIES. 

1.  A  benevolent  and  social  organization  hav- 
ing also  in  view  the  protection,  benefit,  and 
welfare  of  its  members  in  their  various  em- 
ployments, is  in  no  sense  a  partnership.  Brown 
▼.  iUoerkel  (Mich.)  480 

2.  The  articles  of  agreement  of  a  benevo- 
lent association,  whether  called  a  constitution, 
charter,  by-laws,  or  any  other  name,  consti- 
tute a  contract  between  the  members,  which 
the  courts  will  enforce,  if  not  immoral  or  con- 
trary to  public  policy  or  the  law  of  ^e  land. 

Id, 

BICYCLE.  See  also  Assault  and  Bat- 
tery, 1;  HlQHWATS,  5,  6. 

A  bicycle  must  be  regarded  as  a  vehicle. 
Mercer  v.  Corbin  (Ind.)  221 

NoTBS  AND  Briefs. 

Collision  with  pedestrian;  how  far  an  as- 
sault. 221 

BILL  OF  SALE.  See  Insolvency  and 
Assignment  for  Creditors,  Notes 
and  Briefs. 

BILLS  AND  NOTES.  See  also  Altera- 
tion OF  Instruments;  Confjjct  of 
Laws,  2;  Courts,  7;  Partneubuip  1; 
Set  Off  and  Counterclaim. 

1.  A  stipulation  in  a  note  for  10  per  eent  at- 
8  L.  R.A. 


tomeys'  fees,  in  addition  to  Interest,  ts  void. 
WrigM  v.  Trover  (Mich.)  OD 

2.  A  condition  in  a  promissory  note,  that  if 
it  is  not  paid  when  due  the  property  described 
therein  for  which  it  is  given  shall  belong  ta 
the  payee,  destroys  the  character  of  the  instni- 
ment  as  a  promissory  note,  and  reduces  It  to  a 
mere  contract.  Id, 

8.  A  recital  in  a  promissory  note  that  it  ht 
given  for  a  payment  on  land  that  dav  pur- 
chased does  not  constitute  notice  that  the  sale 
of  the  land  was  oral,  so  as  to  affect  the  rights 
of  an  indorsee  in  case  the  sale  of  the  land  la 
rescinded.    Fkrreee  t.  Tonel (Venn.)  414 

4.  One  who  takes  a  promissory  note  in  pay- 
ment of  a  pre-ezistiug  debt  holds  it  subject  to 
anv  defense  that  could  have  been  made  avail- 
able against  the  original  payee.  Id, 

5.  A  note  In  which  '*the  directors  of  the 
Jonesville  &  Glencoe  Turnpike  Road  promlsfr 
to  pay,"  etc.,  with  the  names  of  individuals^ 
without  any  official  designation,  signed  thereto, 
and  which  does  not  diow  that  the  president  of 
the  company  united  in  its  execution;  must  be 
regarded  upon  Its  face  as  the  undertaking  of 
the  parties  whose  names  appear  to  it  as  obli- 
gors.   MeKeneey  y.  Edwards  (Kj,)  897 

6.  A  clause  in  a  promissory  note  binding 
the  maker  to  pay  exchange  between  two  placea 
renders  the  amount  payable  uncertain  and  de- 
feats its  negotiability,  where  there  is  no  fixed 
rate  of  excmange  established  by  law  or  by  the 
terms  of  the  note.  Windsor  San,  Bank  v.  Mo- 
Mahon  (0.  0.  S.  D.  Iowa)  19» 

7.  To  render  a  note  negotiable  under  the 
law  merchant,  the  amount  to  be  paid  at  matu- 
rity must  be  ascertainable  by  the  face  of  the 
note  without  resort  to  evidence  dehors  the  in- 
strument. Id, 

8l  Purchasers  from  the  payee,  after  matu- 
ritv,  of  a  negotiable  note  on  which  there  are 
indorsements  subsequent  to  that  of  the  payeu 
by  persons  who  have  held  the  note  as  collateral, 
and  on  surrendering  It  have  failed,  by  mistake^ 
to  cancel  their  indorsements,  cannot  maintain 
an  action  against  such  subsequent  indorsers. 
Adrian  v.  MoGaskiU  (N.  C.)  759^ 

9.  The  words  "  Credit  the  drawer/'  writ- 
ten on  the  face  of  a  note  and  signed  by  one 
who  indorses  the  note  in  blank  before  delive- 
ry and  who  is  liable,  by  such  indorsement, 
only  as  second  indorser,  must  be  construed^ 
not  as  a  guaranty  of  the  note,  but  as  a  state- 
ment, for  the  purpose  of  advising  anv  party  to- 
whom  it  may  be  offered,  that  the  indorsement 
is  for  the  accommodation  of  the  prior  parties, 
and  that,  as  between  the  indorser  and  them, 
the  drawer  is  entitled  to  have  the  proceeds  of 
the  note  delivered  to  him  or  passed  to  his  credit 
Temple  v.  Bak»r  (Pa.)  709" 

10.  An  indorsement  In  blank  before  delive- 
ry makes  an  indorser  liable,  under  the  Penn- 
sylvania Statute  of  Frauds  of  1885,  as  second 
indorser  only,  and  creates  no  liability  to  the 
payee.  Id, 

11.  A  stipulation  on  the  face  of  a  promissory 
note,  that  it  is  given  to  secure  the  ^yment  of 
a  church  debt,  does  not  make  the  Instrument  a. 
contract  of  guaranty  on  which  liability  is  con- 
tingent on  default  of  the  principal  debtor. 
Clanin  t.  Esterly  H,  Maeh,  Co,  (Ind.)        88^ 
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NOTBB  AND  BR1BF8. 

See  also  Husband  and  Wifb. 

OiTen  for  illegal  oonsideration,  cannot   be 
collected.  87 

Certainty  as  to  a  payment;  payment  in  mon- 
ey only;  orders;  stipulation  for  attorneys'  fees. 

50 

Negotiability.  192 

Negotiability;  addition  of  words  "with  in- 
terest." 50 

Effect  of  custom  upon  law  regulating.    278 

Effect  of  acknowledging  liability  upon  sealed 
instrument.  521 

Evidence  to  show  alteration  of.  676 

Validity  of  note  given  for  option  deal  679 

Liability  of  indorser  to  payee.  709 

Alteration  of,  avoids.  724 

Purchaser  after  maturity;  rights  of.  759 

Effect  of  indorsement  in  blank;  action  against 
prior  indorser.  759 

Check  open  to  defense  of  want  of  consider- 
ation; delivery  upon  condition.  761 

Not  varied  by  parol.  868 
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EXCISE.    Bee   Officbrs, 


BONA      FIDE      PUBGHASEB.     See 

Bills  and  Notes,  4;  Exscxjtion  and  Ju- 
dicial Sale,  4. 

NOTBS  AND  BrIBFS. 


Protection  of. 
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BONDS.    See  also  Interest,  1. 

1.  Where  an  Act  to  provide  for  the  payment 
of  township  bonds  issued  in  aid  of  a  railroad 
provides  that  no  tax  shall  be  levied  to  pay  the 
interest  on  any  bond  until  the  railroad  shall  be 
completed  through  the  township,  and  also  pro- 
vides that  the  Act  shall  not  be  construed  to  au- 
thorize a  tax  to  pay  any  interest  which  shall 
have  accrued  prior  to  the  completion  of  the 
road,  funds  in  the  hands  of  the  county  trea 
surer  at  the  time  of  such  completion,  arising 
from  taxes  levied  before  that  time,  cannot  be 
applied  in  payment  of  interest  subsequently  ac- 
cruing; and  an  application  for  a  mandamus  to 
compel  such  payment  will  be  denied.  State, 
Dickinson,  v.  Ifeely  (S.  C.)  672 

2.  Under  the  bond  of  a  conductor  of  a  rail- 
road train  to  an  express  company  for  the 
faithful  discharge  of  bis  duties  as  an  express 
messenger,  recilmg  that  it  shall  not  be  impaired 
by  a  change  of  his  place,  position,  or  duties, 
or  by  his  temporarv  absence  from  duty,  a 
surety  cannot  defencf  against  an  action  for  his 
negligence  in  carrying  a  package  of  money,  on 
the  ground  that  he  had  been  given  a  temporary 
leave  of  absence,  during  which  a  person  alleged 
to  be  guilty  of  stealing  the  money  had  been 
put  in  his  place,  and  become  acquainted  with 
the  safe  in  which  the  money  was  carried. 
Frink  v.  8(mthern  Exp.  Co,  (Ga.)  482 

8.  The  conductor  of  a  train  who  is  entrust 
ed  with  a  package  of  money  as  an  express 
messenger  may  he  found  by  the  Jury  to  be 
guilty  of  negugence  rendering  him  and  his 

8  L.  R.  A. 


iureties  liable  on  his  bond  to  the  express  com- 
pany, in  leavinff  the  car  wherein  the  money  is 
placed  in  a  small  iron  safe,  with  an  ordinary 
lock  and  key.  standing  at  a  place  about  7& 

?ards  from  the  depot,  with  no  house  near  by, 
rom  sundown  until  half-past  9  o'clock  at 
night,  while  he  goes  up  town  to  play  cards 
and  visit  drinking  saloons,  although  the  only 
instructions  he  received  when  the  package  was 
given  him  were  to  put  it  in  the  safe,  lock  the 
safe,  and  put  the  key  in  his  pocket  Id. 

4.  The  sureties  on  the  bond  of  the  assignee 
of  an  insolvent's  estate  are  not  liable  for  hfs 
conversion  to  the  use  of  the  estate  of  property 
not  belonging  to  it.    Best  v.  Johtuon  (Cal.)  16& 

BUILDING   AND    LOAN  ASSOGIA- 
TIONa 


Notes  and  Briefs. 
How  far  usurious. 
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BY-LAWS.  See  Municipal  Corfobation8» 
Notes  and  Buiefs. 

GABBIEBa 

I.  Of  Passengers. 
II.  Of  Freight. 

III.   ESTABLISHMIfiNT  OF  RaTES. 

Notes  and  Briefs. 

See  also  Damages,  1,  2;  Insurance,  18;  8aiji» 
6,  7;  Trial,  8. 

I.  Of  Passengers. 

1 .  Where  an  elevated  railroad  company  has 

f)rovided  a  suitable  covering  for  the  staircase 
eading  to  its  station,  a  rubber  tip  for  each 
step,  and  a  hand  rail  on  each  side  to  aid  pas- 
sengers  in  going  up  and  down,  its  failure  to 
throw  ashes  or  sawdust  upon  the  steps  during 
the  continuance  of  a  storm  of  sleet  and  snow 
which  lasts  from  midnight  to  4  o'clock  in  the 
morning,  and  which  renders  the  sidewalks 
very  slippery,  or  to  clean  off  the  stops  within 
two  hours  after  the  termination  of  the  storm, 
is  not  sudi  negligence  as  to  render  it  liable  for 
injuries  resulting  to  a  passenger  from  falling 
upon  the  steps  while  attempting  to  descend 
them,  eepecially  when  he  knows  of  the  storm 
and  iu  effects.  Kelljf  v.  Manhattan  B.  Oo,  (N. 
Y.)  74 

2.  A  less  degree  of  care  is  required  of  a  rail- 
road company  in  regard  to  the  condition  of 
the  approaches  to  its  cars — such  as  platforms, 
halls,  stairways,  etc. — than  that  of  the  road- 
bed, machinery,  etc.;  the  rule  being  that,  in 
regard  to  the  former,  the  company  is  bound 
bimply  to  exercise  ordinary  care  in  view  of  the 
dangers  to  be  apprehended.  Id. 

3.  A  passenger  on  a  railroad  train  does  not 
lose  his  character  as  such  by  alighting  from  the 
cars  at  a  regular  station  from  motives  of  either 
business  or  curiosity,  although  he  has  not  yet 
arrived  at  the  terminus  of  his  Journey.  Par- 
i(m»  V.  yew  York  0.  d  K  IL  R.  Co,  (N.  Y.) 
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4.  A  passenger  on  a  steamboat,  who  takes  a 
htop  over  check  at  an  intermediate  point,  per 
mitting  her  baggage  to  remain  on  board,  on 
the  porter's  assurance  that  it  will  be  all  right, 
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fluid  who  follows  it  on  another  steamer  several 
days  after,  cannot  recover  for  Its  loss,  in  the 
mean  time,  by  the  burning,  without  fault,  of  a 
warehouse  belonging  to  the  local  agents  of  the 
carrier,  in  which  the  baggage  was  placed  at  the 
point  of  destination,  subject  to  delivery  on  pre 
aentation  of  the  check.  Laffey  v.  Orummond 
(Mich.)  287 

5.  A  railroad  company,  before  trusting  the 
lives  of  passeneers  upon  its  bridges,  must  care- 
fully and  skillfully  test  and  inspect  the  materi- 
als used  therein;  and  the  dutv  of  inspection 
continues  thereafter  during  their  use,  requiring 
a  test  from  time  to  time  to  ascertain  whether 
they  are  being  impaired  by  use  or  exposure  to 
the  elements.  Lauimlle,  N.  A.  dk  0.  B.  Co.  v. 
linider  (Ind.)  484 

A.  The  omisaion  of  a  carrier  to  exercise  the 
highest  degree  of  practicable  care  constitutes 
negligence:  and  its  measure  of  duty  is  not  to 
be  determined  by  what  a  reasonable  and  pru- 
dent person  would  ordinarily  do  under  the  cir- 
cumstances. Id. 

7.  Where  a  passenger  is'  in  his  proper  place 
In  the  car,  and  makes  no  exposure  of  his  per- 
aon  to  danger,  there  can  be  no  question  of  con- 
tributorv  negligence  in  the  case  of  an  injunr 
by  the  1^11  of  a  railroad  bridge.  Id. 

8.  Althouffh  a  common  carrier  of  passengers 
owes  obligations  to  Its  well  passengers  as  well 
«s  to  those  who  are  sick,  and  is  bound  to  pro- 
tect the  rights  of  both;  and  although  when  the 
condition  of  one  passenger,  from  sickness  or 
otherwise,  is  such  as  to  be  inconsistent  with 
the  safetv,  health,  or  even  reasonable  comfort 
cf  his  fellow  passengers, — regard  for  the  rights 
cf  the  latter  will  authorize  uie  carrier  to  ter 
minate  the  carriage  by  excluding  him,  yet  this 
right  cannot  be  exercised  arbitrarily  and  in- 
humanely, or  without  due  care  and  provision 
for  the  safety  and  well  being  of  the  ejected 
pa4»8enger.    ConoUy  v.  Orescent  City  B,  Co.  (La.) 

188 

9.  A  passenger  stricken  with  apoplexy  while 
riding  on  a  street  car,  although  attended  with 
aevere  vomiting,  to  the  inconvenience   and 

freat  discomfort  of  other  passengers,  cannot 
e  removed  while  in  a  speechless  and  helpless 
condition  and  laid  in  the  open  street  on  a  bleak, 
drizzling  December  day,  and  there  abandoned, 
with  no  effort  to  procure  him  attention,  with- 
out a  gross  violation  by  the  carrier  of  its  duty 
«s  such,  and  liability  for  resulting  damage.  Id. 

10.  The  mistake  of  the  driver  In  supposing 
that  a  passenger  was  drunk,  when  the  latter 
had  ridden  a  considerable  distance  without 
misbehavior,  and  had  been  guilty  of  none  ex- 
cept vomiting  occasioned  bv  illness,  cannot 
excuse  the  company  for  ejecting  him  and  leav- 
ing him  uncared  for  on  the  street  in  inclement 
weather.  Id. 

11.  An  intoxicated  passenger  who  was  bois- 
terous, and  who  followed  the  conductor  from 
one  car  to  another  with  a  knife,  threatening  to 
kill  him,  causing  eeneral  excitement  among 
the  passengers,  and  who,  after  being  locked  in 
the  smoking  car,  slyly  pulled  the  bell  rope, 
causing  the  train  to  stop,  was  properly  ejected 
from  the  train  after  refunding  to  him  his  fare, 
although  it  was  at  night,  but  not  too  dark  to  see 
the  track  distinctly,  when  the  weather  was  not 
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cold  or  inclement;  and  the  fact  that  he 
run  over  during  the  night  and  killed  by  an- 
other train  does  not  make  the  railroad  compa- 
ny liable.  LoumUle  db  N.  B,  Co.  t.  Logan 
(Ky.)  80 

12.  Permitting  a  paaaenger  to  enter  a  train 
knowing  him  to  be  intoxicated  does  not  de- 
prive the  carrier  of  a  right  to  eject  him  when 
he  becomes  boisterous  and  obnoxious  during 
the  journey.  Id. 

18.  A  passenger  allowed  to  ride  on  a  special 
train,  who  has  no  notice  of  any  want  of  au- 
thoritv  to  grant  the  permission,  whether  he 
pays  fare  or  not,  in  the  absence  of  collusion 
between  him  and  the  conductor  todefraud.the 
company  of  its  fare,  becomes  a  passenger,  and 
as  such  IS  entitled  to  have  the  train  on  which 
he  travels  managed  with  the  care  that  is  due 
from  a  common  carrier  to  passengers  on  a  train 
of  that  character.  Wagner  v.  MUaouri  Pae.  R. 
Co.  (Mo.)  156 

14.  The  statute,  Fla.  Laws,  chap.  1987, 
g  41,  prohibits  the  expulsion  of  a  passenffer  by 
a  railroad  company  for  nonpayment  of  fare  at 
any  point  other  than  a  usual  stopping  place,  or 
near  some  dwelling-house.  When,  however, 
a  passenger  wantonlv  violates  any  other  rea- 
sonable rule  of  a  railroad  company,  the  obli- 
gation to  transport  him  ceases,  and  the  com- 
pany may  expel  him  from  the  train  at  any 
convenient  and  safe  point  that  may  be  selected 
by  the  officer  in  charge,  no  more  force  being 
used  than  may  be  necessary  for  such  purpose. 
This  is  a  common-law  right,  and  has  not  oeen 
restricted  by  statute  as  in  cases  of  nonpayment 
of  fare.    8outh  Florida  B  Co.  v.  Bhoadi  (Fla.) 
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15.  A  rule  adopted  by  a  railroad  company, 
which  inhibited  passengers  on  their  trains  from 
wearing  the  uniform  cap  of  a  line  of  steamers 
running  in  opposition  to  a  line  of  steamers 
running  in  connection  with  the  company,  was 
not  reasonable,  and  hence  not  binding  on  the 
public.  Id. 

16.  A  railroad  company  stopping  a  passen- 
ger car  at  a  point  where  there  is  no  platform 
owes  a  passenger,  not  only  a  reasonably  safe 
appliance  for  enabling  her  to  alight,  but  the 
safest  that  has  been  known  and  tested.  MU- 
iouri  Pae.  B.  Co.  v.  Wortham  (Tex.)  868 

17.  It  is  the  duty  of  a  railroad  company 
which  furnishes  a  box  for  passengers  to  alight 
upon,  at  a  point  where  there  is  no  platform,  at 
least  to  render  such  assistance  to  passengers  as 
to  make  the  box  as  safe  as  a  platform  would 
have  been.  Id. 

18.  A  stool  in  the  shape  of  a  box  about  11 
inches  square  on  the  top  and  somewhat  larger 
at  the  bottom,  which  is  capable  of  being  over- 
turned at  least  by  an  incautious  step,  and  which 
is  furnished  by  a  railroad  company  for  a  pas- 
senger to  alight  upon,  at  a  place  where  there 
is  no  platform,  may  be  found  by  a  jury  to  be 
not  such  a  substitute  for  a  platform  as  it  was 
the  duty  of  the  company  to  furnish,  without 
regard  to  the  time  it  had  been  used  and  the 
number  of  persons  who  had  passed  over  it  se- 
curely, or  expert  opinion  as  to  its  safety.    Id. 

19.  Receivers  of  a  railroad  company  are  li- 
able for  Injuries  to  a  passenger  on  a  train,  re 
suiting  from  the  willful  or  malicious  acts  of 
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the  conductor.    DHUngham  t.  Anth&ny  (Tex.) 

684 

IL  Of  Freight. 

80.  A  railroad  company  operating  a  line 
of  railroad  in  Nebraska  is  a  common  carrier, 
and  cannot,  under  the  provisions  of  the  Con- 
stitution, limit  its  liability  as  such  by  special 
agreement  with  a  shipper.  Mitwuri  Fiic.  R. 
Q>.  T.  Vandeventer  (Neb.)  129 

dl.  A  railroad  company  receiving  horses 
from  a  connecting  line,  with  notice  that  the 
shipper  hasattem^ed  to  prepay  the  freight  for 
the  whole  transportation,  but  has  not  paid  it  in 
full  at  the  regular  rates,  and  also  that  he  con- 
templates a  continuous  and  speedy  passage, 
has  the  right  to  carry  the  horses  through  to 
their  destination,  and  claim  a  lien  on  them  for 
the  balance  of  the  freight.  Oro$tan  v.  Ifew 
York  d  iV:  E.  B,  Co.  (Mass.)  766 

'22.  Under  Dak.  Civ.  Code,  §  1261,  provid- 
ing that  the  obligations  of  a  common  carrier 
cannot  be  limiteaby  general  notice,  and  §  1268, 
providing  that,  except  as  to  the  rate  of  hire, 
time,  place,  and  manner  of  delivery,  the  accep- 
tance of  a  ticket,  bill  of  lading,  or  written  con- 
tract shall  not  constitute  an  acceptance  of  pro- 
visions modifying  the  carrier's  obligations, 
unless  the  person  accepting  it  manifests  hisas- 
sentby  his  signature, — a  provision  in  an  express 
company's  contract  or  receipt,  exempting  the 
company  from  liability  unless  a  claim  should 
be  presented  in  writing  within  ninety  days 
from  that  date,  is  of  no  effect,  where  such  con- 
tract or  receipt  was  sisned  only  by  the  com- 
pany's agent  Hartwu  v.  Northern  Pac,  Exp, 
Co,  (Dak.)  842 

28.  Where  parties  made  a  contract  in  their 
own  names  with  a  carrier  for  the  delivery  of 
goods  to  themselves,  anv  deliverv  by  the  ear- 
ner to  a  purchaser,  beu>re  the  shippers  have 
parted  with  the  right  of  possession,  is  at  the 
carrier's  own  risk;  and  It  does  not  devolve  on 
the  carrier  to  decide  whether  by  the  contract 
of  purchase  the  purchaser  was  entitled  to  the 
delivery,  or  not.  Wolfe  t.  Missouri  Pac,  R, 
Co,  (Mo.)  689 

III.  Establishment  of  Rates. 

24.  The  enforcement  of  a  tariff  of  freight 
and  passenger  rates  which  will  not  pay  the  ex- 
penses of  operating  a  railroad, — ReUi^  upon  the 
pleadings,  to  show  an  abuse  of  the  discretion 
given  to  railroad  commissioners  by  the  statute 
authorizing  them  to  prescribe  reasonable  and 
Just  rates  of  freight  and  passenger  transporta- 
tion, and  to  amount  to  a  taking  of  the  railroad 
company's  property  without  just  compensa- 
tion.   Pensaeola  di  A,  R.  Co.  v.  State  (Flu.)  661 

26.  Where  a  tariff  of  freight  and  passenger 
rates  has  been  established  bv  the  railroad  com- 
missioners, and  the  railroad  company  and  the 
commissioners  differ  as  to  whether  such  rates, 
considered  as  a  whole,  will  prove  remunerative 
to  the  company,  and  there  is  room  for  a  differ- 
ence of  intelligent  opinion  on  the  question,  the 
courts  cannot  interfere  or  substitute  their  Judg- 
ment for  that  of  the  commissioners,  but  the 
tariffs  as  fixed  by  the  commissioners  must,  in 
so  far  as  the  courts  are  concerned,  be  left  to 
the  test  of  experiment.  Id, 
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26.  The  courts  have  no  power  to  make 
freight  or  passenger  tariffs.  Id, 

27.  The  courts  will  not  interfere  or  grant 
any  relief  to  a  railroad  company  against  rates 
fixed  by  commissioners,  upon  a  complaint 
made  as  to  one  or  several  rates  only,  or  where 
the  freight  and  passenger  rates  established  by 
the  commissioners  are  not  assailed  as  an  en- 
tirety. Id. 

Notes  and  Briefs. 

See  also  Insurance. 

Degree  of  care;  railroad  approaches,  plat- 
forms, etc.;  lights  and  guanis;  duty  of,  to 
have  safe  appliances.  74 

Rights  of  connecting  carriers.  766 

Ejection  of  drunken  and  disorderly  passen- 
ger. 80 

Regulations  requiring  notice  of  loss  of  prop- 
erty; right  to  limit  liability;  contracts  for  lim- 
iting liability.  129 

Proper  treatment  of  passenger;  right  to 
eject  passengers.  188 

Assumption  of  risks  on  freight  train;  notice 
of  rules;  direction  by  carrier's  officers;  liability 
for  injury  to  passengers  when  riding  on  con- 
struction train.  156 

Liability  for  safe  keeping  of  baggage.      287 

Rules  limiting  liability;  common-law  lia- 
bility; limitation  of  contract;  limiting  time  to 
bring  suit;  liability  for  baggage;  what  is  bag- 
gage. 842 

Duty  to  land  passensers  safely;  injured  in 
alighting;  duty  to  supply  safe  means  of  exit. 

868 

Liability  as  insurer  of  goods;  restriction  of 
common  law  liability;  subrogaUon  of  insurer; 
loss  by  perils  of  the  sea.  424 

Duty  to  passenger;  liability  for  misconduct 
of  servants.  684 

Right  of  passenger  to  alight;  when  relation 
of  carrier  and  passenger  ceases;  duty  of  carrier 
to  passenger.  688 

Validity  of  regulation  prohibiting  uniforms 
to  be  worn  by  passengers;  expul^on  of  pas- 
senger. 788 

CERTIORARI. 

On  certiorari  to  a  district  court  by  statute, 
where  the  amount  in  controversy  exceeds 
(200,  there  should  be  a  bill  of  exceptions  sealed 
by  the  Judge.    Larkin  v.  Hecksher  (N.  J.)  187 

CHARITABLE  USES. 

The  English  law  of  charitable  uses  never 
became  a  part  of  the  law  of  New  York,  and 
the  validity  of  trusts  for  objects  which  were 
denominated  "charitable"  under  the  English 
law  are  in  that  Btate  governed  by  the  same  rules 
by  which  the  validity  of  trusts  for  other  pur- 
poses is  determined.  Cotlman  v.  Ontce  (N. 
Y.)  145 

Notes  and  Briefs. 

Oriffin  of;  doctrine,  where  recognized ;  what 
constitutes  public  charities;  municipalities  as 
trustees;  bequests  to  incorporated  and  unin- 
corporated societies;  for  pious  uses;  uncertain 
beneficiaries.  145 
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CHATTEL  HORTOAOE.     See  Mobt- 

GAGB,   7. 

NOTB8  AlVD  BrIKFS. 

Right  to  property;  description  of  goods.  796 
CITIZENS.    See  Coubts,  0. 

CIVIL   DAMAGES.    See  Ihtozioatiko 
LiquoBS,  9, 10;  Statutbs.  12. 

CLAIMS.    See  Alabama  Claims,  Notes 
AND  Bbibfb. 

CLOUD  ON  TITLE. 

In  an  action  to  quiet  title,  where  the  validity 
of  the  plaintiff's  claim  depends  on  the  question 
of  notice  of  the  rights  of  the  defendants,  being 
a  perfect  title  if  be  had  no  notice,  but  not  val- 
id if  he  had  notice,  the  question  whether  de- 
fendants are  barred  by  statute  from  setting  up 
their  claim  to  the  property  is  immaterial.  San- 
daU  Y,  Duff  iCa\.)  754 

CLUB.    See  Iittoxigating  LiquoBS,  8. 

Notes  and  Briefs. 

Liability  of,  for  sale  of  intoxicating  liquors. 
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COLLATERAL      INHERITANCE 


1.  Legacies  to  religious  societies  and  col- 
leges not  exempted  f rum  taxation. by  charter 
or  special  laws  are  liable  to  a  collateral  inherit- 
ance tax  under  the  New  York  law  of  1887,  sub- 
jecting to  its  provisions  all  property  which 
shall  pass  by  will  to  any  "body,  politic  or  cor- 
porate, .  .  .  other  than  to  .  .  .  the  societies, 
corporations,  and  institutions  now  exempted  by 
law  from  taxation."  CatUn  v.  Trinity  OoUege 
(N.  Y.)  20c 

2.  Exemption  of  a  foreign  corporation  from 
taxation  under  the  laws  of  the  Jurisdiction 
of  origin  does  not  withdraw  it  from  the  opera- 
tion of  the  New  York  Collateral  Inheritance 
Tax  Law.  Id, 

8.  N.  Y.  Act  1885,  g  1,  did  not  impose 
a  succession  tax  upon  property  passing  by 
will  or  intestacy  from  a  nonresident  of  the 
State  to  his  collateral  relatives.  People  v. 
Sfwrwood  (N.  Y.)  464 

4.  The  words  "  being  in  this  State,  **  in 
Md.  Code  1888,  art.  81,  §  102,  imposing  a 
collateral  inheritance  tax  upon  "  all  assets 
...  of  every  kind  passing  from  any  per- 
son who  may  die  seised  and  possessed  thereof, 
being  in  this  State,"  refer  to  the  property,  and 
not  to  the  person ;  and  property  actually  with- 
in the  State,  altbuugh  for  other  purposes  it 
may  be  treated  as  constructively  elsewhere, 
because  of  the  owner's  nonresldence,  is  subject 
to  the  tax.    StaU  v.  Dalrymple  (Md.)         872 

6.  The  interest  of  a  nonresident,  at  the  time 
of  his  death,  in  the  estate  of  his  deceased 
brother  within  the  State,  consisting  of  bank 
stock,  and  other  stocks,  bonds,  and  cash,  is 
property  within  the  State,  subject  to  the  Mary- 
land collateral  inheritance  tax.  Id, 

Notes  and  Briefs. 

On  bequests  to  colleges;  payable  by  corpora- 
tions; exceptions  to  law.  206 
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On  property  passing  by  intestate  laws  of  an- 
other State;  meaning  of  words  "  being  in  this 
State."  87) 

Upon  property  situated  in  fordgn  State;  va- 
lidity of.  464 

COLLEGES.    See  Collateral  Ihhbbit- 
ANCB  Tax,  1,  d. 

COLLISION.    See  Shifpiko. 

COMMERCE.    See  also  Telbobaph  Com- 
panies, 1. 

1.  The  Railroad  and  Warehouse  Commis- 
sion of  Minnesota  has  no  authority  to  prescribe 
rates  for  transportation  by  common  carriers  in 
another  State.  It  cannot  fix  the  rates  for  car- 
riage between  two  points  within  Minnesota, 
over  a  route  extending  across  a  neighboring 
State.  Such  power  is  vested  exclusively  in 
Congress.  State,  BaUroad  d  W,  Chmmmian, 
V.  Chiccyo,  St,  P,  M,  db  0,  B.  Oo,  (Minn.)    288 

2.  That  clause  of  W.  Va.  Code,  chap.  82,» 
g  2,  as  amended  by  W.  Va.  Acts  1885,  chap.  17. 
which  reads,  "Nor  shall  any  agent  traveling 
with  one  or  more  horses  sell  any  lightning- 
rod,  sewing-machine,  or  organ,  or  other  musi- 
cal instrument,  without  a  State  license  there- 
for," is  not  unconstitutional  as  applied  to  such 
agents  selling  Singer  sewing-machines  manu- 
factured outside  of  that  State.  State  v.  Bkh- 
arde  (W.  Va.)  705 

Notes  ahd  Briefs. 

See  also  Intoxicating  LiquoBS. 

Power  of  state  commission  to  prescribe  rates 
for  foreign  companies ;  state  legislation  dis- 
criminating against  foreign  railroads.  238 

Legislative  authority  over  freights  and  fares. 

661 

CONFLICT  OF  LAWS.     See  also  Coi^ 
latbkal  Inheritance  Tax,  2. 

1.  A  voluntary  assignment  in  one  State* 
where  it  is  valid,  will  be  upheld,  as  against  the 
citizens  of  that  State,  by  the  courts  of  another 
State.     Woodioard  v.  Brookt  (Dl.)  702 

2.  A  note  executed  by  a  married  woman 
as  surety  for  a  firm  of  which  her  husband  is  a 
member,  in  a  State  where  the  makers  reside 
and  where  the  note  is  payable,  if  valid  in  that 
State,  may  be  enforced  against  her  in  the  courts 
of  another  State,  although  if  made  in  the  latter 
State  it  would  have  b^n  void.  Bobiruan  v. 
Queen  (Tenn.)  214 

8.  The  status  of  a  married  woman  in  one 
State  where  she  is  emancipated  from  the  disa- 
bilities of  coverture  cannot  dispense  with  or  in 
any  manner  affect  the  laws  of  another  State  in 
which  her  real  estate  is  situated,  with  reference 
to  a  conveyance  thereof,  or  the  prerequisites 
for  registration  of  deeds,  as  against  creditors. 

ld„ 

Notes  and  Briefs. 

Lex  loci  eontraeius;  place  of  performance. 

528 
CONFUSION  OF  GOODS. 

Notes  and  Briefs. 

Logs  not  subject  to  doctrine  of.  408 
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COVORESS.     Bee    Votiebs   ahd    Elko- 
nosB,  3. 

CONSTITUTIONAL    LAW.    See    also 

OOUBTS,   15;  iNTOXICATIlie  LiQUORB,    6; 

Mandamitb,  6;  Statutbs,  4;  Tazbs,  6; 

TbLIBGHAPH  Ck>MFAKIB8,  1-8. 

1.  A  Btotute  In  relation  to  liability  for  libel, 
vhich  in  effect  permits  eyidence  of  good 
f aiUi,  coupled  with  a  full  retraction,  not  mere- 
ly in  modification  of  damages,  but  to  prevent 
tne  recovery  of  general  damages  as  distin- 
guished from  special  damages  for  Injury  of  a 
pecuniary  nature,  does  not  inolate  Minn.  Const 
art.  1,  g8.  which  provides  that  "every  person 
is  entitled  to  a  certain  remedy  in  the  laws  for 
all  injuries  or  wrongs  which  he  mar  receive  on 
his  person,  property,  or  character.*^  AUen  v. 
Pioneer  Preet  Ch,  (Minn.)  682 

9.  Tenn.  Act  1887,  chap.  168,  attempting 
to  change  the  practice  In  crlmloal  trials  when 
the  minimum  degree  of  punishment  is  not 
above  one  year  In  the  penitentiary,  so  as  to  give 
I  he  Judge  discretion  to  allow  the  Jury  to  dis- 
perse and  not  be  placed  in  charge  of  an  officer, 
IS  unconstitutional  because  it  attempts  to  con- 
fer upon  each  judge  the  power  to  suspend  the 
general  law,  making  his  discretion  the  only 
rule  for  his  conduct    Ring  y.  State  (Tenn.) 
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8.  A  statute  transferring  Jurisdiction  from 
one  court  to  another  Is  not  such  an  «r  poHfaeto 
law  as  will  forbid  the  new  tribunal  from  taking 
Jurisdiction  of  an  offense  committed  prior  to 
the  statute.    8taU  y.  OooUr  (S.  C.)  181 

4.  An  unconstitutional  Act  can  under  no  clr- 
<*um8tances  be  validated  by  the  L^slature. 
8UUe,  Oharleeton,  0.  d  0.  R,  Oo.  y.  Whiteeides 
<S.  C.)  777 

6.  The  Legislature  cannot  delegate  its  power 
to  make  a  law,  but  it  can  make  a  law  to  dele- 
gate a  power  to  determine  some  fact  or  state 
of  things  upon  which  the  law  makes,  or  in- 
tends to  make.  Its  own  action  depend.  Part 
Eoifal  Min,  Co,  y.  BagooA  (8.  C.)  841 

6.  A  statute  giving  discretion  to  grant  or  re- 
fuse a  license  to  mine  phosphate  rock  in  the 
beds  of  the  navigable  streams  which  are  held 
by  the  State  in  trust  for  the  public  does  not 
violate  the  14th  Amendment  of  the  United 
States  Constitution  by  discriminating  against 
those  to  whom  a  license  Is  refused,  as  the  li- 
cense is  in  the  nature  of  a  special  privilege, 
and  not  a  right  common  to  all.  id, 

7.  Mont.  Rev.  1879,  g  816.  providing  that 
all  property  of  every  kind  held  or  used  in  any 
of  the  twenty  occupations  for  which  a  license 
is  reouired  in  that  chapter  may  be  seized  and 
Fold  ror  the  satisfaction  of  the  license  due  from 
the  person  holding  or  using  It,  without  any 
notice  to  the  owner,  or  any  trial  or  opportunity 
to  be  heard,  and  leaving  him  without  any  rem- 
edy whateyer, — ylolates  the  constitutional  pro- 
vision as  to  due  process  of  law.  Oftauem  y. 
YaUUm  (Mont.)  194 

8.  A  statute  providing  for  the  prohibition 
of  the  sale  of  Intoxicating  liquors  in  any  coun- 
ty by  vote  of  the  electors  does  not  violate  the 
constitutional  provision  as  to  due  process  of 
law.    Territory,  McMakon^  v.  O'Connor  (Dak.) 
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9.  A  prior  construoUoii  of  a  State  Consti* 
tution  will  be  regarded,  in  the  absence  of  any 
evidence  of  a  different  Intent,  as  adopted  by  a 
re-enactment  of  the  same  laoguage  in  a  revi- 
sion of  the  Constitution.  Saniaere  ▼.  8L  Louie 
dJSr.  0.  Anehor  Line  (Mo.)  890 

Notes  and  Briefs, 

See  also  Intoxioatino  LiquoBs;  STATinm 

Departments  of  goyernment  distinct  and  in- 
dependent ;  refusal  of  Judiciary  to  ^oerce  co- 
orainate  departments.  63 

Authority  of  Legislature  to  declare  iresuli  of 
elections.  69 

Bx  poet  facto  laws;  what  are,  181 

Due  process.  194 

Power  to  create  corporations.  295 

Determination  of  result  of  elections.  818 

Interpretation  of  State  Constitution.  890 

Validity  of  laws  providing  for  government 
of  villages.  472 

CONTRAGTa 

L  Natuhb  and  Requibitbs 

II.   COVfiTBUOTION. 

in.  Validitt. 

IV.  Pebforhancb;  Castoxllatioh;  A  cttons. 

Notes  Ain>  Briefs. 

See  also  Acnov  or  Suit,  8;  BBinryoLENT 
Societies,  2;  Corporations,  9,  14,  16, 
19.  20;  Damages,  12;  Fraud  and  Fraud- 
ulent CONyEYANCBS. 

I.  Nature  and  Requisites. 

1.  Payment  by  councils  of  a  borough,  for 
some  years,  for  water  actually  furnished  under 
a  yoia  contract,  creates  no  contract  to  accept 
and  pay  for  It  in  the  future.  Milford  y.  Mi^ 
ford  Water  Co.  (Pa.)  122 

2.  A  subscription  paper  by  which  the  sub- 
scribers agree  to  ana  with  the  trustees  of  a 
church  to  pay  the  sums  severally  subscribed  by 
them  for  the  purpose  of  paying  off  a  certain 
mortgage  debt,  upon  condition  that  the  whole 
sum  be  subecribea  or  paid  within  one  year;  and 
recitlnflT  a  consideration  of  (l  to  each  of  the 
subscribers  in  hand  paid  (but  which  in  fact  was 
not  paid),  snd  the  agreement  of  the  subscribers 
with  eadi  other  contained  in  the  contract; 
where  neither  the  church  nor  the  trustees 
promise  to  do  snythlng,  and  whatever  action 
the  trustees  in  fact  take  in  procuring  subscrip- 
tions is  as  individuals,  and  not  In  their  official 
capacity,— creates  no  obligation  which  can  be 
enforced  by  the  church  a^punst  any  of  the  sub- 
scribers, because  there  is  no  privity  of  contract 
between  them  and  the  church.  t\rxt  PreAy- 
torian  Church  v.  Cooper  (N.  T.)  468 

8.  Payment  by  a  subscriber  of  part  of  his 
subscription,  which  was  not  legally  enforce- 
able, does  not  make  the  balance  of  the  sub- 
scription valid.  Id 

4.  An  agreement,  by  the  equitable  Of«ner  of 
1,000  shares  of  corporate  stock  of  the  par 
value  of  (10  per  share,  which  stock  Is  held  by 
trustees  under  a  trust  agreement,  to  sell  600  of 
such  shares  at  (1  per  share,  and  the  execution 
of  such  agreement  by  his  delivering  to  the 
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buyer  the  trustee's  receipt  for  the  stock  and 
reoeiylDff  in  return  $600  in  cash  and  the  buy- 
er's reoapt  for  600  shares  of  the  stock,  consti- 
tute sufficient  consideration  for  an  agreement 
on  the  part  of  the  buyer  to  secure  for  Uie  seller 
a  banaJUU  bid  of  $6,000  for  the  remaining  600 
shares  within  twelve  months,  or  at  the  end  of 
that  time  to  take  the  stock  himself  at  that  price. 
Duehemin  ▼.  EendaU  (Mass.)  784 

6.  Services  rendered  by  an  unlicensed  phy- 
sician under  a  contract  which  was  void  m 
its  inception  because  prohibited  by  statute  do 
not  constitute  a  consiaeration  which  will  sup- 
port an  express  promise  to  pay  for  the  services. 
JSickett  V.  Alexander  (N.  C.)  48 

6.  A  written  offer  of  land  at  a  certain  price 
for  cash,  giving  a  privilege  of  purchase  within 
sixty  days,  is  not  accepted  so  as  to  make  a  bind- 
ing contract  by  a  letter  announcing  a  determi- 
nation to  take  the  land,  and  a  reaolness  to  pay 
therefor  so  soon  as  it  should  be  conveyed  by 
proper  deed.  To  msike  the  contract  binding, 
there  should  have  been  an  unconditional  ac- 
ceptance conununicated,  with  payment  or  ten- 
der of  tJie  cash,  witliin  the  sixty  days.  Weaf>er 
T.  Burr  (W.  Va.)  94 

7.  If  to  the  acceptance  of  a  proposal  a  con- 
dition be  affixed  by  the  party  to  whom  the 
offer  is  made,  or  any  modification  or  chanee  in 
the  offer  be  made  or  requested,  this  will,  in 
law,  constitute  a  rejection  of  the  offer.       Id, 

8.  Under  a  statute  providing  that  a  con- 
tract "not  to  be  performed  within  a  year" 
must  be  in  writing,  an  agreement  to  sell  corpo- 
rate stock  at  the  end  of  wree  years  at  a  certain 
price,  and  also  that  the  stock  may  be  called  at 
any  time  before  expiration  of  three  years,  is 
va&d  although  notin  writing.  Seddon  v.  BoBen- 
baum  (Va.)  887 

IL   OonSTBUGTION. 

0.  Whether  the  contract  is  original  or  col- 
lateral, where  a  man  has  indorsed  a  note  in 
blank  as  an  accommodation,  and  has  written 
on  the  face  the  words  "Credit  the  drawer,"  if 
the  note  is  for  more  than  $60,  must  be  deter- 
mined, under  the  Pennsylvania  Statute  of 
Frauds  of  1866,  without  regard  to  any  parol 
testimony.     Tmnpla  ▼.  Baker  (Pa.)  709 

10.  A  letter  to  the  board  of  supervisors  of  a 
county  agreeing  to  pay  $1,000  toward  the 
erection  ofva  soldiers'  monument,  provided 
$2,000  is  raised  by  tax  within  a  certain  time, 
£9  a  conditional  subscription  which  becomes 
absolute  when  the  condition  as  to  raising  the 
money  by  tax  is  performed.  La  Fayette  Voun^ 
ty  Monument  Corp,  ▼.  Magoan  (Wis.)         761 

11.  Under  a  contract  by  which  a  person  ex- 
pressly covenants  to  keep  the  infant  daughter 
of  another  in  his  own  family,  as  one  of  his 
children,  to  provide  her  with  suitable  food, 
clothing,  schooling,  and  medical  attention 
should  she  require  It,  and  in  case  of  her  death 
to  pay  her  funeral  expenses,  he  has  no  legal 
right  to  confine  her  in  the  coun^  asylum 
among  the  common  paupers  because  she  be- 
comes insane.  It  is  his  duty,  if  he  has  no 
suitable  place  to  keep  her,  to  prepare  one. 
VanfiUate  v.  Clark  (Ind.)  619 

19.  A  hiring  for  one  year,  with  monthly 
payment  of  wages,  is  an  entire  contract.  Lar- 
kin  V.  Eeekiher  (N.  J.)  187 
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18.  There  is  no  general  custom  fn  New  Jer- 
sey that  a  person  hired  for  one  year,  with 
monthly  payments  of  wages,  may  be  dis- 
charged, without  cause,  on  one  month's  notice 
or  one  month's  wages  paid.  Id, 

III.  VALmrrT. 

14.  In  considering  contracts  to  purchase  and 
receive  grain,  although  the  outward  forms  of 
law  may  have  been  complied  with,  yet  where 
the  defense  is  that  the  contract  Is  a  wagering 
one,  and  not  intended  for  the  actual  safe  and 
delivery  of  the  property,  it  Is  the  duty  of  the 
courts  to  go  bebina  the  contract,  and  examine 
the  facts  and  circumstances  which  attended  the 
making  of  it.  in  order  to  ascertain  its  true  cha- 
racter.   Sproffue  V.  Warren  (Neb.)  079 

16.  Where  doubt  is  cast  upon  the  yalidity 
of  a  contract  for  the  sale  of  grain,  by  the  testi- 
mony, it  is  the  duty  of  the  party  claiming  any 
rights  under  it  to  make  it  satisfactorily  and 
affirmatively  appear  that  the  contract  was  made 
with  the  intention  to  deliver  the  grain.        Id, 

16.  Testimonv  of  a  commission  merchant 
that  he  never  had  a  warehouse  receipt  for 
grain  in  a  warehouse,  which  he  daimed  to 
nave  purchased  on  the  order  of  certain  parties; 
that  he  did  not  know  In  what  elevator  the  al- 
leged grain  was  which  he  claimed  to  have 
purchased ;  and  that  he  settled  the  alleged  losses 
1^  "ringing  up"  in  the  board  of  trade, — ^faila 
to  show  a  Sma  flde  purchase  of  grain  for  ac- 
tual delivery.'  Id. 

17.  Where  the  vendor  in  a  contract  for  the 
sale  of  land  has  no  interest  in  the  land  which 
he  agrees  to  convey,  but  enters  into  it  as  a  mere 
speculation  or  venture,  he  is  not  deemed  a  bona 
me  contractor,  and  a  court  of  equity  will  not 
lend  him  its  aid  in  enforcing  it.  But  one  who 
has  acquired  an  equitable  tiUe  or  interest  in  the 
land  under  an  executory  agreement  may  enter 
into  another  agreement  for  the  sale  thereof  to 
a  third  party,  without  waiting  until  he  has  ob- 
tained a  deed,  if  the  sale  is  made  In  good  faith, 
and  the  title  is  fully  perfected  at  the  time  spe- 
cified for  the  completion  of  the  sale.  Towne- 
hend  v.  OoodfeUow  (Minn.)  739 

18.  A  contract  between  attorneys  an4  other 
persons  who  are  engaged  in  the  illegal  sale  of 
intoxicating  liquors,  to  defend  all  cases  brought 
against  the  latter  for  violation  of  prohibitory 
liquor  laws,  in  consideration  of  a  certain 
monthly  compensation,  is  against  public  policy 
and  void.    Bnoman  ▼.  PhiUipe  (Kan.)        681 

19.  A  contract  made  by  a  water  company 
with  a  borough,  under  an  ordinance  passed  by 
a  council  of  which  the  majority  were  directors, 
of  the  water  company,  is  absolutelv  void,  un- 
der Pa.  Act  Ifaich  81,  1860,  §  66  ft".  L.  400X 
prohibiting  municipal  officers  from  being  inter- 
ested In  any  contract  with  the  corporation. 
MUtord  ▼.  iturord  Water  Oa.  (Pa.)  123 

20.  A  contract  to  pay  a  fee  for  services  ren- 
dered by  a  physician  who  is  not  licensed  Is 
void  In  Its  inception,  where  a  statute  prohibits 
him  from  practicing  as  a  physician  for  fee  or 
reward.    PuekeU  v.  Alexander  (N.  0.)  4a 

21.  An  amendment  to  a  statute  prohibiting 
a  person  from  practicing  medicine  without  a. 
license,  which  provides  uiat  It  shall  not  apply^ 
to  physicians  who  have  a  diploma  from  a  reg- 
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ular  medical  college,  cannot  make  valid  a 
contract  made  before  the  passing  of  the  amend- 
ment to  pay  for  the  services  of  an  unlicensed 
physician  who  had  such  a  diploma,  which  con- 
tract was  void  in  its  Inception.    ^  Id. 

TV,  Pebsobmanob;  Cakcbllatioh;  Actioks. 

23.  There  is  a  sufficient  tender  on  the  part 
of  the  seller  in  a  contract  by  which  one  agrees 
to  procure  for  another  a  bona  fide  bid  of  a  cer- 
tain amount  for  certain  stock  within  twelve 
months,  or  at  the  end  of  that  time  to  take  the 
stock  himself  at  an  agreed  price  at  the  seller's 
option,  if  the  seller  mails  a  notice  which  must, 
by  due  course  of  mail,  fe&ch  the  buyer  one 
year  from  the  date  of  the  agreement,  and 
which  informs  the  buyer  that  he  is  expected  to 
take  the  stock;  which  is  actually  tendered  to 
him  four  days  thereafter  and  payment  de- 
manded; especially  where  the  buyer  makes  a 
eeneral  refusal  to  comply  with  the  agreement. 
Ihiehemin  v.  KendaU  (Mass.)  784 

28.  A  clause  in  a  contract,  obliging  a  man- 
ufacturing company  to  furnish  enffines  if  the 
ezieencies  of  its  business  permitted,  gave  it  no 
arbilraiv  rieht  to  refuse.  It  must  have  a  valid 
reason  tor  the'refusal,  and  its  in  validity  must  be 
shown  by  evidence.  Taylor  J^g,  Co,  v.  HaUhr 
er  (C.  C.  S.  D.  Qa.)  587 

24.  A  deed  from  a  husband  to  his  wife  of 
land  which  had  been  acquired  by  their  joint 
efforts,  secured  bv  her  importunities  and  as- 
surances that  he  should  enjoy  it  with  her  as  a 
home,  will  not  be  set  aside  because  she  has  ex- 
pellea  him  therefrom.  FirUayson  v.  FMayson 
(Or.)  801 

25.  A  parent  who  has  made  a  contract  with 
another  for  the  services  of  his  minor  son  may 
cancel  Ihe  contract  and  take  his  son  from  the 
other^s  custody,  if  the  latter  nersists  in  re- 
quiring the  son  to  work  on  the  Sabbath  in  vio- 
Mtion  of  law,  although  the  son  was  willine  to 
perform  the  iilegEd  Ubor.  HutU  v.  Adams  (Me. ) 
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26.  The  right  of  action  upon  a  check  given 
in  payment  of  a  subscription  is  not  affected  by 
a  condition  subsequent  upon  which  the  sub- 
scription is  made,  but  which  has  not  been 
broken.  La  Fayette  County  Monument  Corp. 
V.  Moffoon  (Wis.)  761 

Notes  ajid  Bbibfb. 

Bee  also  Bbnbitt  Socibtibs;  Carbtbbs;  In- 
sobancb;  Pbimcifai*  and  Aoknt;  Sub- 
bcbiftion. 

Acceptance  of  proposal.  94 

In  violation  of  statute  inflicting  penalty, 

void;  right  to  rescind.  122 

Bef  ormation  of  instrument  189 

Merger  of  preliminary  negotiations;  estoppel ; 
parol  evidence.  808 

Oral,  not  to  be  performed  within  a  year; 
contingent  performance  after  a  year;  after  a 
aeries  of  years;  to  commence  on  a  future  day; 
part  performance;  to  transfer  interest  in  realty ; 
antenuptial  agreements;  to  pay  by  bequest; 
possibility  of  performance  within  a  year;  per- 
formance depending  upon  contingent  events: 
performance  not  expected  within  a  year.    887 
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Entire;  consideration;  subscription;  condi- 
tions. 468 

Separate  instruments  construed  together.  572 

Illegal,  immoral,  against  public  policy  or  to 
control  operations  of  government,  not  enfor- 
ceable. 681 

Wagering.  672 

Law  of  place.  702 

Executory  and  executed.  761 

Executory,  for  sale  of  corpornte  stock.  784 

Rules  of  construction;  interpretation  of 
words;  custom  and  usage.  802 

CONVEYANCE. 

Notes  and  Bbiefs. 
Voluntary,  validity  of.  822 

CORPORATIONS. 

L  Cbbation;  CoNTiioL;  Dissolution. 
II.  PowBRS  AKD  Liabilities. 
III.  Stock  and  STocKHOLDSBa. 
Notes  and  Briefs. 

See  also  Contracts,  4,  22;  Limitation  of 
Actions,  4,  7;  MANDAinis,  8;  Street 
Railways;  Taxes,  9. 

I.  Creation;  Control;  Dissolution. 

1.  A  corporation  exists  only  in  contempla- 
tion of  law  and  by  force  of  law,  and  can  have 
no  legal  existence  beyond  the  State  or  sover- 
eignty by  which  it  is  created.  Beee  y.  New- 
port Newi  dbM.V.Co.  (W.Va.)  572 

2.  One  State  cannot,  by  a  mere  legislative 
declaration,  make  all  corporations  created  bv 
charter  or  the  laws  of  other  States  domestic 
corporations  of  such  State;  at  least  it  cannot, 
by  such  declarations,  deprive  the  foreign  cor- 
poration of  its  right  to  resort  to  the  federal 
courts  in  cases  where  such  right  is  conferred 
by  the  Constitution  and  laws  of  the  United 
States.  Id. 

8.  While  a  corporation  may  be  chartered 
by  the  same  name  by  two  States,  cloUied  with 
the  same  capacities  and  powers,  and  intended 
to  accomplish  the  same  objects,  and  be  exer- 
cising the  same  powers  and  duties  in  both 
States,  yet  it  will,  In  law,  be  two  distinct  cor- 
porations,—one  in  each  State,  with  only  such 
corporate  pQwers  in  each  State  as  are  conferred 
by  Its  creation  in  that  State.  Id, 

4.  No  corporation  can  be  omnized  under 
Minn.  Qen,  Laws  1878,  chap.  11  (Minn.  Qen. 
Stat.  1878,  chap.  84,  gg  120-148).  except  for  an 
exclusively  manufacturing  or  mechanical  busi- 
ness. If  the  purpose  for  which  a  corporation 
is  formed,  as  stated  in  Its  articles  of  associa- 
tion, is  to  carry  on  a  manufacturing  or  me- 
chanical business,  and  also  some  other  and  dis- 
tinct kind  of  business  not  properly  incidental 
to  or  connected  with  the  former,  it  will  belong 
to  the  class  of  corporations  authorized  to  be 
formed  under  Minn.  Qen.  Stat.  tit.  2,  chap.  84, 
^§  109-119,  although  the  articles  recite  that  it 
is  formed  under  the  Act  of  1878.  Btate,  Ckipp, 
T.  Jiinneeota  Threther  Mfg,  Co,  (Minn.)       510 

5.  The  provision  of  R  I.  Const  art  4, 
g  17,  that  a  bill  for  the  creation  of  a  corpora 
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tloD,  except  for  religiouB,  etc.,  parpoMB,  shall 
be  continued  until  another  election  of  the 
members  of  the  General  Aaaembly,  with  pub- 
lic notice  of  the  pendency  thereof,  is  manda- 
tory and  must  be  substantially  complied  with. 
State  ▼.  NarragamtU  Dut,  (R.  1.)  205 

ff.  The  object  of  proceedings  by  quo  war- 
rarUo  against  a  corporation  being  to  protect 
public  interests,  to  warrant  a  forfeiture  of  cor- 
porate franchises  for  misuser,  the  misuser  must 
be  such  as  to  work  or  threaten  a  substantial 
Injury  to  the  public.  State,  Clapp,  v.  Minne- 
wta  Threther  iifg,  Co,  (Minn.)  610 

7.  Acts  uttra  wree,  or  in  excess  of  powers, 
are  not  necessarily  a  misuser  of  the  franchises, 
such  as  will  warrant  their  forfeiture.  To  Jus- 
tify such  forfeiture,  the  ultra  vires  acts  must 
be  so  substantial  and  continued  as  to  so  de- 
range or  destroy  the  business  of  the  corpora- 
tion that  it  no  lon^r  fulfills  the  end  for  which 
It  was  created.  Ultra  vires  acts  may  be  such 
as  to  Justify  interference  bv  the  State  by  in- 
junction to  prevent  a  continuance  of  the  ex- 
cess of  powers,  while  they  would  not  be  a 
sufl9cient  ground  for  a  forfeiture  of  the  cor- 
porate franchisee  in  proceedings  by  quo  war- 
yemlo.  Id. 

8.  If  the  unauthorized  acts  of  a  corpora- 
tion affect  merely  stockholders  and  creaitors 
who  have  sn  adequate  l^gal  remedy,  the  State 
will  not  Interfere.  Id, 

II.   POWBRS  AND  LlABILiriBfl. 

9.  The  director  of  a  corporation,  who  per- 
forms services  for  the  corporation  at  the  re- 
quest of  the  board  of  directors,  Is  entitled  to  re- 
<cover  on  an  implied  promise  to  pay  what  the 
«ervices  are  reasonably  worth,  so  far  as  the 
amount  has  not  been  fixed  by  the  resolution  of 
the  board.  Ten  Bytk  v.  P&rUiae,  0.  d  P.  A. 
R.  Co.  (Mich.)  878 

10.  A  consolidated  corporation  which  sue- 
tweeds  to  all  the  property  and  rights  of  the  cor- 
porations merged  in  it,  under  statutory  provl- 
-sions  which  operate  practically  to  dissolve  the 
-old  corporations  Into  the  new.  but  make  no  ex- 
press declarations  that  it  shall  assume  or  be- 
-come  liable  for  the  debts  and  obligations  of  the 
-original  compsnies,  is  liable  for  all  their  valid 
ilebto  and  liabilities.  LouiwOle,  N.  A.  d  C.  R. 
Co.  V.  Boney  (Ind.)  485 

11.  A  deed  conveying  lands  to  a  corporation 
"by  nsme  before  the  charter  had  been  obtained, 
nigned  and  acknowledged  by  the  grantor  and 
delivered  to  a  third  party,  with  directions  to 
retain  it  until  the  corporation  obtained  its  char- 
ter and  organized,  and  then  to  deliver  it  to  the 
'Corporation;  and  which,  after  the  charter  had 
been  received  and  the  corporation  organized 
under  it.  such  third  person  delivered  to  the 
t:orporation,  which  accepted  it. — operated  as  a 
valid  conveyance  of  sala  land  to  the  corpora- 
tion from  the  date  of  the  delivery  of  said  deed 
to  it.  Spring  Garden  Bank  v.  EwUngs  Laniber 
Co.  (W.  Va.)  588 

13.  A  constitution  of  a  voluntary  associa- 
tion or  a  corporation,  which  is  created  by  Itself, 
Is  nothing  more  than  a  by-law  under  an  inap- 
propriate name.  Supreme  Lodge.  Enighte  cf 
Tifthiae  v.  Knight  (Ind.)  409 1 
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ni.  Stock  and  Stockholdebb. 

18.  A  Judgment  against  a  corporation  ftr 
the  recovery  of  money  is  conclusive  evidence. 
in  a  suit  aeainst  a  stockholder  for  the  collec- 
tion of  saia  Judgment,  of  the  existence  of  the 
corporation  ana  its  liability  to  plaintiff  therein 
as  thereby  determined:  and  such  Judgment, 
whether  given  in  an  action  ex  eontraetu  or  ess 
delicto,  is  an  indebtedness  of  the  corporation, for 
which  a  stockholder  is  liable  to  the  amount 
due  on  his  stock.  Pmoell  v.  Oregonian  R.  Oo. 
(C.  C.  D.  Or.)  201 

14.  A  subscription  by  a  number  of  persona 
to  the  stock  of  a  corporation  to  be  thereafter 
formed  by  them  constitutes,  first,  a  contract 
between  the  subscritierB  themselves  to  become 
stockholders  when  the  corporation  is  formed, 
upon  the  conditions  expr^sed'  In  the  ag^ree- 
ment,  and  as  such  it  is  bindine  and  irrevoca- 
ble from  the  date  of  the  subscnptlon;  second, 
it  is  in  the  nature  of  a  continuing  offer  to  the 

Eroposed  corporation,  which,  upon  acceptance 
y  it,  becomes,  as  to  each  subscriber,  a  con- 
tract between  him  and  the  corporation.  Mvn- 
neapoUe  Thrething  Maeh.  Co.  v.  Da/vie  (Minn.) 

796 

16.  A  promoter  of  a  proposed  corporation, 
who  solicits  and  procures  stock  subscriptions, 
is  the  agent  of  the  body  of  the  subscribers  to 
hold  the  subscriptions  until  the  corporation  is 
formed,  and  then  turn  them  over  to  it  without 
anv  further  act  of  delivery  on  the  part  of  the 
subscribers.  Hence  a  delivery  of  a  subscrip- 
tion to  such  promoter  is  a  complete  delivery,  so 
that  it  becomes,  eo  inetanU  a  binding  contract 
as  between  the  subscribers.  Id. 

16.  Where  a  person  subscribes  to  the  stock 
of  a  proposed  corporation,  and  delivers  the 
subscription  to  such  promoter,  and  other  per- 
sons, without  notice  of  any  oral  condition  at- 
tached to  such  delivery,  also  subscribe  to  the 
stock  and  pay  the  same  in,  and  in  reliance  on 
the  subscriptions  the  corporation  is  organized, 
engages  in  its  business,  expends  large  sums  of 
money,  and  contracts  liabilities  therein,  such 
person,  when  sued  for  installments  due  on  his 
stock  subscription,  will  not  be  allowed  to  de- 
feat a  recovery  by  showing  that  he  attached  a 
secret  oral  condition  to  the  delivery  of  his  sub- 
scription to  the  promoter.  Id. 

17.  A  resolution  passed  by  stockholders  of  a 
bank  a  year  after  the  bank  had  begun  business, 
but  before  any  certificates  of  stock  had  been 
issued,  reducing  the  amount  of  stock  to  60  per 
cent  of  the  amount  originally  subscribed,  which 
was  the  minimum  amount  fixed  by  charter  and 
all  that  it  had  been  contemplated  to  pay  in, 
thus  reducing  the  stock  to  full  paid-up  stock, 
where  it  is  not  diown  that  any  publicity  had 
been  given  to  the  subscription  list,  or  that  any 
creditor  knew  what  it  contained, — ^releases  the 
stockholders  from  any  liability  either  to  the 
bank  or  to  creditors  on  account  of  the  addi- 
tional 60  per  cent  of  stock  for  which  they  origi- 
nally subscribed.    EiU  v.  Sdvey  ((^)  160 

18.  A  stipulation  in  a  contract  of  subscrip 
tion  to  the  stock  of  a  corporation,  payable  in 
installments,  to  the  effect  that  bonds  of  the  cor- 
poration, secured  by  mortgage  on  its  property, 
shall  be  given  to  its  subecSibers  In  an  amount 
equal  to  their  stock,  does  not  make  the  issu- 
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«uce  of  snch  bonds  a  condition  pa  edejt  to 
liability  upon  the  subscription;  and  uie  f  dilure 
of  the  company  to  carrv  out  this  agreement 
-6  068  not  defeat  such  liabiliUr.  Marroto  v.  Nti^i- 
viUe  Iron,  Steel  4b  O,  Co.  (Tenn.)  37 

19.  An  agreement  by  which  persons  organ- 
izing a  corporation  are  to  have  b:>nd8  of  the 
corporation  to  an  amount  equal  to  the  stock 
flubscribed  for,  secured  by  a  mortgage  on  the 
■corporate  property,  is  illeffal  and  Toid,  and  can- 
not be  enforced  against  tne  corporation,  even 
though  the  rights  of  no  creditors  of  the  corpo* 
Tation  are  involved.  id, 

20.  A  sale,  by  the  equitable  owner,  of  cor- 
porate stock  Leld  by  trustees,  under  a  trust 
agreement,  transfers  the  seller's  interest  sub- 
ject to  the  execution  of  the  trust,  and  is  not 

.  I.  hill  the  provisions  of  Mass.  Pub.  Stat.  chap. 
Td.  §  6.  which  render  void  every  contract  for 
the  sale  of  stock,  '*  unless  the  party  contract- 
ing to  sell  or  transfer  the  same  is  at  any  time 
of  making  the  contract  the  owner  or  assignee 
thereof,  or  authorized  by  the  owner  or  assignee 
or  his  agent  to  sell  or  transfer  "  the  same. 
Duehemin  y.  KendaU  (Mass.)  784 

Notes  Ain>  Briefs. 

49ee  also  Strebt  Railways. 

Simulated  subscriptions;  contracts  uUra 
irires/  fictitiously  paid-up  stock;  power  to  issue 
bonds;  contracts  of  subscription;  capltid  stock 
« trust  fund.  87 

What  constitutes  capital  stock;  rieht  to  re- 
4luce  capital  stock;  release  of  stockholders;  li- 
jibility  of  stockholders  to  creditors.  150 

Limitation  of  powers.  175 

Meaning  of  word  "corporation"  as  used  in 
Bhode  Island  Constitution.  295 

Right  of  director  to  recover  for  personal  ser- 
Tices.  878 

Personal  liability  of  directors  on  contract. 

897 

Effect  of  consolidation;  right  of  creditor  to 
pursue  consolidated  corporation  for  debt  of 
iormer  one.  485 

Acts  which  wiU  warrant  forfeiture  of  charter. 

510 

Duty  of  subscriber  to  stock  of;  bound  to 
know  legal  effect  of  contract;  secret  arrange- 
ments void;  obligation  to  pay  for  shares;  terms 
not  varied  by  parol.  796 


COURT  OF    CLAIMS.     See  Alabama 

CLAIM& 

<?OnRTS.  See  also  Adutraltt,  2;  Car- 
riers, 25,  27;  Dams;  Injttiyction,  1,  2; 
Parent  and  Child,  1 ;  Pleading,  6, 16, 
17;  Receiver,  4;  Removal  of  Cause, 
4,  7;  TioAL,  2;  Voters  and  Elections, 
2,8. 

1.  The  Act  of  Congress  of  March  8,  1887, 
•conferring  jurisdiction  of  all  suits  at  common 
law  or  in  equitv  where  the  United  States  is 
plaintiff  or  petitioner,  without  reference  to 
special  subjects  of  revenue,  etc.,  does  notre- 
pieal  hv  implication  the  grant  of  jurisdiction 
over  the  special  subjects  mentioned  in  the  in- 
•dependent  clause  of  U.  S.  Rev.  Stat,  g  629. 
United  State%  v.  Shaw  (C.  C.  S.  D.  Ga.)       282 
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2.  The  limitation  as  to  the  amount  in  a 
controversy  necessary  to  give  the  circuit  court 

i'urlbdiction,  fixed  by  the  Act  of  Congress  of 
larch  8,  1887,  g  1  (24  Stat,  at  L.  552),  does 
not  apply  to  suits  in  which  the  United  States 
is  a  plaiutiff  or  petitioner.  Id, 

8.  At  law  a  federal  court  has  jurisdiction 
of  an  action  upon  a  policy  of  insurance  brought 
in  a  state  court  by  a  foreign  assignee  of  the 
policy  against  an  insurer  who  is  a  citizen  of 
the  State  where  the  suit  is  brought,  and  thence 
removed  to  the  federal  court  under  the  local- 
prejudice  clause  of  the  Act  of  1875,  although 
thv*  insurer  and  insured  are  citizens  of  the 
same  State.  Botenbavm  v.  CouncU  Bluff*  Ins. 
Co,  (C.  0.  N.  D.  Iowa)  189 

4.  A  fecteral  court  has  lurlsdiction  of  a 
suit  in  equitv  to  reform  a  policy  of  insurance, 
if  it  has  jurisdiction  of  the  action  at  law  be- 
tween the  same  parties  upon  the  policy,  al- 
ready commencea,  to  whi  *»  the  equity  suit  is 
merely  auxiliary.  Id, 

5.  A  United  States  Circuit  Court  has  nc  Ju- 
risdiction of  a  suit  civil  in  form,  but  penal 
in  nature,  brought  by  a  state  officer  in  his  of- 
ficial character  to  enforce  penalties  imposed  by 
the  state  law  and  to  be  paid  into  the  state 
treasury,  and  in  which  the  officer  has  no  per- 
sonal interest,  not  even  for  fees  or  commissions. 
Fergueon  v.  Bon  (C.  0.  B.  D.  N.  Y.)  822 

6.  Courts  will  look  behind  the  nominal  par- 
ties on  the  record  to  ascertain  who  are  the 
real  parties  to  the  suit,  and  will  determine 
whether  a  State  is  the  real  party  to  an  action 
brought  by  or  airainst  its  officer,  by  a  consider- 
ation of  the  nature  of  the  case  as  presented  by 
the  whole  record.  Id. 

7.  The  test  of  the  negotiability  of  a  note, 
in  order  to  determine  the  right  of  an  assignee 
to  sue  thereon  in  the  Circuit  Court  of  the  United 
States,  under  the  Act  of  Congress  of  1875,  is  its 
negotiability  according  to  the  principles  of  the 
law  merchant,  and  is  not  affected  by  state 
statutes.  WindtoT  8av,  Bank  v.  McMalion  (C. 
C.  S.  D.  Iowa)  192 

8.  A  judgment  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colorado  in  a 
suit  by  the  United  States  to  set  aside,  vacate, 
and  cancel  a  patent  for  lands  a  portion  of 
which  is  in  New  Mexico,  on  the  ground  of 
fraud,  which  decides  that  there  was  no  fraud 
and  that  the  patent  is  valid,  is  conclusive  up- 
on the  United  States  and  all  persons  claiming 
through  or  under  it,  as  to  the  lands  located  in 
New  Mexico,  as  well  as  those  in  Colorado. 
United  States  ▼.  Maxteell  Land  Orani  Co.  (N. 
M.)  751 

9.  A  limited  partnership,  under  the  laws 
of  Pennsylvania,  although  entitled  to  sue  as 
an  individual,  is  not  entitled  to  maintain  a 
suit  as  "a  citizen,"  in  a  federal  court,  against 
citizens  of  other  States.  Imperial  Befining  Co. 
V.  Wpman  (C.  C.  N.  D.  Ohio)  508 

10.  The  grant  of  exclusive  jurisdiction  over 
the  estates  of  deceased  persons  to  the  probate 
courts,  by  the  Arkansas  Constitution  of  1874, 
places  the  apsets  of  a  decedent  l)eyond  the  reach 
of  process  from  any  other  tribunal.  Meredith 
Y.  ScalUon  (Ark.)  812 

11.  The  Missouri  statute  giving  damages 
for  injuries  resulting  in  death  controls  a  case 
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.between  citizenB  of  that  State,  arising  from  I 
facts  occurring  on  the  Mississippi  River  near 
the  Illinois  shore,  east  of  the  main  channel,  as 
the  Act  of  Congress  of  April  18, 1818.  gives  the 
States  bordering  on  the  river  concurrent  juris- 
diction so  far  as  the  river  forms  the  common 
boundary.  Sandera  ▼.  8i,  Lauii  db  N,  0, 
Anchor  Lint  (Mo.)  890 

12.  The  State  of  Kentucky  cannot  maintain 
a  suit  in  the  courts  of  that  State  to  correct  a 
patent  for  and  reinvest  Itself  with  title  to  lands 
included  within  the  strip  that  by  compact  with 
the  State  of  Tennessee,  before  the  patent  was 
Issued,  had  been  brought  under  the  sovereign- 
ty of  the  latter  State,  with  the  right  only  on 
the  part  of  Kentucky  to  dispose  of  it  by  erant 
or  otherwise,  especialiv  when  much  of  the 
land  has  been  sold  and  is  not  in  the  possession 
of  or  claimed  by  the  patentee  or  his  heirs. 
Any  remedy  which  exists  must  be  enforced  in 
the  courts  of  Tennessee,  (km,  v.  Bwiman 
(Ky.)  2530 

18.  The  superintending  control  of  the  Mis- 
souri Supreme  Court  over  the  courts  of  ap- 
peals, by  mandamus,  prohibition,  and  certio- 
rari, is  not  limited  to  cases  which  may  be  cer- 
tified to  that  court  under  the  provisions  of  the 
Constitutional  Amendment  of  1884,  g  6.  BIaU, 
Bayha,  v.  KanM»  CUy  Ot.  App.  (Mo.)        476 

14.  A  court  of  one  State  cannot  restrain  a 
citizen  of  that  State  from  the  prosecution  of 
a  suit  in  another  State,  where  the  land  is  sit- 
uated, for  the  foreclosure  of  a  mortgage  there- 
on, on  the  ground  that  the  decision  of  that 
court  may  M  different  from  its  own,  or  from 
the  decision  of  the  United  States  Supreme 
Court     (Jarson  v.  Dunham  (Mass.)  208 

15.  The  preparation  of  the  gyllabi  of  Judi- 
cial decisions  is  an  essential  part  of  the  report- 
er's work,  which  the  Legislature  cannot  com- 

gel  the  Judges  to  perform,  especially  under  a 
tate  Constitution  which  provides  that  no  Jud^ 
shall  be  allowed  to  report  decisions.  Be  Ortf- 
fiths  (Ind.)  898 

16.  The  Supreme  Court  of  Indiana  will  give 
Judgment  upon  the  validity  of  a  statute  requir- 
ing the  Judges  to  make  syUabt  of  opinions, 
when  the  question  is  presented  upon  a  petition 
of  the  reporter  of  the  court,  since  the  question 
directly  concerns  the  rights,  powers,  and  func- 
tions of  the  court,  and  no  other  tribunal  can 
determine  it.  Id. 

Notes  and  Bbibfs. 

Bee  also  Injunction. 

Interference  with  other  departments  of  gov- 
ernment. 68 

Federal  jurisdiction  over  auxiliary  bill;  ref- 
ormation of  instruments.  189 

Interference  with  other  courts;  comity;  ju- 
risdiction to  enjoin  suits  in  other  States.     208 

Jurisdiction;  legislative  Acts.  210 

Federal  jurisdiction  of  suit  against  state  rail- 
road commissioners,  238 

Interference  with  executive.  816 

Territorial  jurisdiction  over  suits  for  penal- 
ty. 822 

Limited  Jurisdiction  of  Justice's  court    825 
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Parties,  cannot  oust  Jurisdiction  of  federal 
court  by  agreement.  673 

COVENANT.    See  also  Landlord  and 
Tenant,  1-8. 

1.  A  full-covenant  deed  protects  the  gruitee 
against  an  easement  which  is  open,  visible, 
and  well-known  at  the  time  of  the  conveyance, 
except  in  the  case  of  a  highway.  Hupekw, 
Andrews  (N.  Y.)  18» 

2.  An  incumbrance,  within  the  terms  of 
the  covenant  against  incumbrances,  Includea 
"  every  right  to  or  interest  in  the  land,  to  the 
diminution  of  the  value  of  the  land,  but  con- 
sistent with  the  passage  of  the  fee  by  the  con- 
veyance. Id. 

8.  A  covenant  against  incumbrances  is  broken 
at  the  instant  the  conveyance  is  made,  by  an 
outstanding  easement  of  any  kind.  Id. 

NOTBB  AND  BbHEFS. 

Restricting  use  of  property:  not  to  build; 
to  keep  street  open;  enforcement  of;  how  far 
binding  upon  subsequent  owners  of  property. 

579 

Against  incumbrance;  what  is  an  Incum- 
brance; measure  of  damage;  breach  of  cove- 
nant, action  for;  when  broken.  789 

CRIMINAL  LAW.    See  also  Constitu- 
tional Law,  8. 

1.  Attempts  which,  if  Buccessful.  would 
have  resulted  in  an  indictable  offense,  are  in- 
dictable.    Chm.  V.  Tobnan  (i/LoBA.)  747 

2.  A  statute  diminishing  the  degree  of 
punishment  for  an  offense,  but  making  no  al- 
teration in  the  kind  of  punishment,  must  gov- 
ern in  thereafter  imposing  punishment  for  an 
offense  committed  prior  to  its  passage.  State 
V.  Cooler  (8.  C.)  181 

NOTBS  AND  BaiSFa 
See  also  Tbial. 
Protection  of  rights  of  accused.  tXO 

CURTESY. 

A  deed  to  a  married  woman  "to  her  sole  and 
separate  use,  and  free  from  the  interference  or 
control  of  her  said  husband,  or  any  husband^ 
and  her  heirs  and  assigns,  to  her  and  their  only 
proper  use  and  benefit  forever,"  must  be  held 
to  defeat  a  right  to  curtesy  In  the  premises  on 
the  grantee's  death,  where,  by  the  statutes  of 
the  State,  a  married  woman  could  hold  real 
estate  as  if  unmarried,  as  the  restriction  in  the 
grant  can  have  no  force  whatever  given  to  it 
unless  the  intention  was  to  exclude  the  estate 
by  the  curtesy.    Eaight  v.  HaU  (Wis.)        857 

CUSTOM  AND  USAGE. 

A  custom  among  the  banks  of  a  certain 
place  to  pay  notes  made  by  a  depositor  payable 
at  a  bank  out  of  his  deposit,  without  instruc- 
tions, in  order  to  be  buiding  must  be  certain 
and  uniform,  and  there  must  be  a  reasonable 
ground  to  suppose  that  It  was  known  to  both 
partieR  lo  the  contract.  Qrietom  v.  Cbmmereinl 
Nat.  Bank  (Tenn.)  273 
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See  also  Cohtbaotb. 
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DAMAGES.    See  also  EinmBiTT  Domain, 
2,  8;  Logs  and  Logging;  Sbddotion,  2. 

1.  Exemplary  damages  cannot  be  recovered 
against  a  carrier  for  Uie  malicions  act  of  the 
conductor  of  a  train  to  the  injury  of  a  passen- 
ger, which  has  not  been  ratified  or  adopted,  if 
there  was  no  carelessness  in  the  selection'  of 
employes,  or  in  the  establishment  of  regula- 
tions, or,  in  short,  if  the  carrier  or  its  officers, 
by  whom  it  is  controlled,  have  not  been  guilty 
of  any  malice,  gross  negligence,  or  oppression. 
IHUingham  v.  Anthany  (Tex.)  684 

2.  The  mere  retention  of  the  conductor  of 
a  train  in  the  same  position  after  knowledge  of 
his  misconduct  does  not  operate  as  a  ratifica- 
tion of  his  willful  and  malicions  act  in  assault- 
ing a  passenger,  so  as  to  make  the  carrier  liable 
for  exemplary  damages.  Id. 

8.  No  more  than  nominal  damages  could 
be  recovered  for  the  depletion  of  the  class  in  a 
benefit  society  to  which  a  person  insured  be^ 
longed,  even  if  it  constituted  a  breach  of  eon- 
tract,  where  such  depletion  was  occasioned  by 
the  formation  of  a  new  class,  into  which  many 
members  of  the  former  entered,  as  the  dam- 
ages are  too  remote,  conjectural,  and  specu- 
lative to  form  the  basis  of  a  legal  recovery. 
Supreme  Lodge,  Knights  qf  Pythiae  v.  Knight 
(Ind.)  409 

4.  The  measure  of  damages  in  replevin  for 
the  unlawful  detention  of  a  piano  is  its  rental 
value.     Chmmn  v.  ValUonjjIioni,)  194 

5.  A  general  warranty  that  an  animal  is 
sound  and  free  from  disease  is  necessarily  a 
warranty  against  diseases  of  all  kinds,  includ- 
ing those  which  are  infectious  or  contagious, 
80  as  to  render  the  warrantor  liable  for  dam- 
ages caused  by  the  communication  of  such  a 
disease  to  other  stock  with  which  the  animals 
sold  are  properly  placed  in  the  ordinary  course 
of  business,  ana  also  for  such  other  damages 
and  expenses  as  are  the  direct  and  natural  re- 
suit  of  the  breach  of  warranty.  Jay  v.  Biteer 
(lows)  184 

6.  When  there  hss  been  part  performance 
and  expenditures  properly  made  by  one  of  the 
parties  to  a  contract  which  is  broken  by  fault 
of  the  other  party,  the  party  performing  may 
recover  his  reasonable  expenditures.  He  may 
also  recover  the  profits  of  the  contract,  if  he 
proves  (hat  direct,  as  distinguished  from  spec- 
ulative profits,  would  have  been  realized.  If 
the  expenditures  of  the  parly  not  at  fault  are 
unreasonable,  it  is  the  duty  of  the  opposite 
party  to  show  it.  Taylor  Mfg.  Co.  v.  Hatcher 
(C.  C.  S.  T>.  Qs.)  687 

7.  Profits  remote  and  speculative  and  in- 
capable of  clear  and  direct  proof  cannot  be 
recovered ;  but  when  they  are  the  direct  and 
immediate  fruits  of  the  contract,  they  may  be; 
they  are  then  part  and  parcel  of  the  contract 
Itself,  entering  into  and  constituting  a  portion 
of  its  very  elements.  Id. 

8.  The  leading  English  case  announces  the 
rule    of   damages  thus:  When  two  parties 
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liave  made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  to  such  breach  of 
contract  should  be  such  as  may  fairly  and  rea- 
sonably be  considered  either  as  arising  natu- 
rally--). «.,  according  to  the  usual  course  of 
things— from  such  breach  of  contract  itself,  or 
such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  aa  the  probably 
result  of  breach  of  it.  Id. 

9.  Damages  which  are  the  legal  and  natural 
result  of  the  act  done,  though  to  some  extent 
contingent,  are  not  too  remote  to  be  recovered. 

Id, 

10.  Where  by  the  wrongful  action  of  a 
party  the  profits  of  a  contract  have  been  pre- 
vented, all  recovery  therefor  will  not  be  de- 
feated because  exact  and  absolute  proof  is  un* 
attainable;  and  in  view  of  the  tortious  refusal 
of  the  partjf  at  fault  to  perform  its  contract, 
the  party  mjured  is  permited  to  show  the 
particular  facts  which  have  transpired,  and  the 
entire  transaction  upon  which  the  claim  and 
expectation  of  profits  is  founded,  in  order  to 
prove  wiUi  reasonably  certainty  what  the  prof- 
its would  have  been.  Id. 

11.  Where  a  company  manufacturing  agri- 
cultural steam  engines  agrees  to  furnish  an 
agent  who  sells  on  commission  the  engines  ne- 
cessary to  supply  the  season's  demand,  and  the 
agent  makes  large  expenditures  in  advertising, 
canvassing,  and  otherwise  building  up  the 
trade,  ana  proves  a  heavy  demand  upon  him 
for  these  particular  engines,  largely  m  excess 
of  his  order  to  the  company,  the  company,  re- 
fusing without  sufficient  cause  to  furnish  Uie 
engines  ordered,  will  be  held  liable  for  the  sum 
of  commissions  on  the  engines  ordered,  and  for 
the  reasonable  expenditures  of  the  agent  in  the- 
undertaking.  Id. 

12.  The  proper  measure  of  damages  for 
breach  of  a  contract  by  a  person  to  keep  in  his 
own  family  the  daughter  of  another,  where  the 
contract  had  been  fully  complied  with  for 
nearly  two  years,  and  the  daughter  was  then 
placed  in  the  county  asylum  and  remained 
there  until  she  died,  with  no  attempt  by  either 
party  to  rescind  the  contract,  is  the  difference 
in  value  between  the  care  and  treatment  she  ac- 
tually received  and  that  called  for  by  the  con 
tract,  and  not  the  whole  consideration  re 
ceived  for  her  keeping.  Vandeaiae  v.  Clark 
(Ind.)  519 

18.  Damages  for  breach  of  contract  by  un 
lawful  discharge  are  limited  to  such  as  are  ac- 
tually sustained,  measured  by  the  wages  and 
reasonable  diligence  to  obtain  other  employ- 
ment.   Larkiny.Heckshtri^.  J.)  187 

14.  The  difference  between  the  price  at 
which  property  was  offered  and  its  actual  mar 
ket  value  at  the  time  when  a  telegram  accept- 
ing the  offer  should  have  been  delivered  may 
be  recovered  against  a  telegraph  company  for 
failure  to  deliver  the  message  within  a  reason- 
able time,  although  notified  of  its  importance,in 
consequence  of  which  the  sender  of  the  mes- 
sage lost  the  purchase.  AleoDander  v.  Western 
U.  Teleg.  Co.  (Miss.)  71 

15.  A  person  Is  not  deprived  of  his  right  to 
recover  full  compensation  for  personal  injuries 
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becauBe  be  was  at  the  time  suffering  from  a 
disease  which  was  aggravated  by  it  LouiB- 
vOe,  K  A.daR  Oo.  y.  Snider  a^d.)    484 

10.  A  tenant  with  notice  of  the  location  of 
a  railroad  over  the  leased  premises,  who  plants 
crops  thereon  before  the  damages  are  paid  or 
secured,  or  notice  of  entry  given,  is  entitled  to 
the  damages  for  injury  to  the  growing  crops 
by  the  entry  of  the  company.  Lafferty  v. 
BcfiuykiU  River  East  8id6  R.  Co,  (Pa.)         124 

17.  Crops  planted  by  the  owner  of  land  af- 
ter the  location  of  a  railroad,  but  before  the 
damages  had  been  paid  or  secured,  or  notice 
fflven  of  an  intent  to  enter,  are  proper  subjects 
for  compensation  when  the  land  is  taken.    Id. 

18.  The  increase  in  value  in  land  to  be  taken 
in    condemnation  proceedings  for   reservoir 

Eurposes,  by  reason  of  the  fact  that  a  reservoir 
as  l)een  already  partially  constructed  on  ad- 
jacent land  belonging  to  the  party  seeking  the 
condemnation,  cannot  be  taken  into  account  in 
fixing  the  owner's  compensation.  San  Dieao 
Landdb  T&um,  Co,  v.  Neale  (Cal.)  88 

19.  The  enhancement  in  value  of  lands  in 
the  neighborhood  by  reason  of  having  irriga- 
tion facilities  afforded  by  the  construction  of 
a  reservoir  cannot  be  considered  in  determining 
the  amount  of  compensation  to  an  owner  for 
land  taken  for  reservoir  purposes.  Id. 

20.  The  market  value  of  land  taken  in  con- 
demnation proceedings  is  the  amount  of  dam- 
ages to  which  the  owner  is  entitled.  Id, 

21.  Although  property  may  have  no  market 
value  in  the  strict  sense  of  the  term,  there  be- 
ing no  actual  demand  or  current  rate  of  price, 
either  because  there  have  been  no  sales  of  sim- 
ilar property,  or  because  the  particular  piece  is 
the  only  thing  of  its  kind  in  the  neighborhood, 
when  it  is  taken  in  condemnation  proceedings 
it  is  proper  to  consider  the  purposes  for  whidi 
it  is  suitable,  as  a  means  of  ascertaining  what 
reasonable  purchasers  would  in  all  probability 
be  willing  to  give  for  it;  and  this,  in  a  general 
sense,  mav  be  said  to  be  its  market  value;  and 
the  fact  that  it  has  not  been  previously  used 
for  the  purposes  in  question  is  irrelevant.    Id. 

22.  The  value  of  land  "as  a  reservior  site" 
may  lie  shown  in  proceedings  to  condemn  it 
for  reservoir  purposes.  Id, 

28.  Land  taken  for  part  of  a  reservoir  site 
should  be  considered  with  reference  to  its  val- 
ue for  reservoir  purposes,  in  estimating  the 
owner's  compensation,  although  it  has  no  value 
for  reservoir  purposes  except  in  connection 
with  other  land  owned  by  the  party  seeking 
its  condemnation.  Id, 

NOTBB  AKD  B&IBFS. 

Bee  also  Covbnakt. 

Measure  of,  in  case  of  failure  to  deliver 
telegraph  message.  71 

For  land  taken  in  endnent  domain;  market 
value;  advanlages  and  disadvantages  from 
appropriation;  value  at  the  time  taKen;  con- 
sideration of  location.  88 

Measure  of.  for  ejection  from  street  car.    183 

For  wrongful  discharge  from  service.       187 

For  death  from  sale  of  intoxicating  drinks. 

827 
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Liability  of  administrator  for  torts  of  hia 
Intestate.  841 

Measure  of,  in  action  for  libel.  63S 

Measure  of,  for  improper  construction  of 
roadbed.  565 

For  breach  of  contract;  loss  of  profits;  spe- 
cial circumstances;  on  breach  l^  vendor;  on 
brcAdi  by  vendee;  gains  or  profits  from  col- 
lateral enterprises;  speculative  profits;  remote 
considerations.  587 

Measure  of.  G34 

Measure  of,  for  expulsion  of  passenger 
from  train.  738 

DAMS.    See  also   Waters  and   Watbb- 

OOUB8BB,   5. 

In  Massachusetts  the  superior  court,  which 
is  a  court  of  general  jurisdiction,  is  competent 
to  decide  for  itself  whether  or  not  it  has 
been  properlv  addressed  to  permit  it  to  act 
when  there  is  conferred  upon  it  by  statute 
jurisdiction  in  regard  to  special  proceedings 
for  the  erection  or  a  dam,  and  it  is  provided 
that  action  is  to  be  taken  only  upon  petition  of 
twentv  proprietors  of  certain  designated  lands; 
and  if  the  legality  of  the  dam  Is  subsequently 
ouestioned  by  one  indicted  for  attempting  to 
destroy  it,  the  fact  that  the  court  took  action 
shows  that  it  had  decided  that  the  proceedings 
were  properly  initiated;  and  evidence  that  a 
petition  was  in  fact  signed  and  presented  by 
twenty  proprietors  is  unnecessary,  especially 
in  the  absence  of  evidence  to  controvert  that 
fact  Ck)m,  v.  TcHman  (Mass.)  747 

DEATH.  Bee  Actioh  ob  Suit,  6,  7, 
KoTBS  AjfVD  Briefs. 

DEDICATION. 

The  owner  of  land  which  is  laid  off  on 
a  map  in  streets,  blocks,  and  squares,  who  con- 
veys lots  with  reference  to  a  certain  street 
marked  on  the  map,  covenanting  that  such 
street  shall  be  left  open  forever,  cannot  ex- 
clude the  public  use  of  that  street,  or  demand 
compensation  for  any  part  of  it,  when  taken 
for  a  public  road  whfch  crosses  it,  although  at 
the  time  of  the  dedication  there  was  not,  and 
has  not  at  any  time  been,  any  local  authority 
authorized  to  accept  the  dedication  of  the 
street,  except  for  a  portion  of  Its  widlh;  and 
the  grantee  of  his  heir  at  law  of  so  much  of 
the  street  as  exceeded  the  width  of  a  lawful 
ruHO,  who  has  had  it  assessed  as  his  property 
and  paid  taxes  on  it,  has  no  greater  rieht  to 
compensation.  Harriaon  County  v.  ^SsoZ^iss.) 

659 
Notes  and  Briefs. 

Of  streets  and  highways.  881 

DEED.  See  also  Conflict  of  Laws,  8; 
Contracts.  24;  CorporatiomSi  11;  Hos- 
BAin>  AKD  Wife,  0. 

1.  An  instrument  styling  itself  *'  an  fBdettt* 
ure,"  by  which  the  grantor  ^nts,  bargains, 
etc.,  a  piece  of  land  containmg  60  acres,  ex- 
cepting his  residence  thereon,  during  his  nat- 
ural life,  "which  is  to  be  a  lien  upon  the 
premises  aforesaid  "  until  his  death  and  burial, 
in  consideration  of  the  services  of  the  grantee, 
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who  Is  a  married  woman  and  his  niece,  in 
taking  care  of  him,  is  not  testamentary  in  its 
character,  and  does  not  convej  the  legal  title 
during  the  grantor's  life,  but  vests  in  the 
grantee  an  equitable  title,  as  an  executory 
contract    Dreisbach  y.  Seffaas  (Pa.)  886 

S.  Where  a  man  who  had  for  months  con- 
sidered the  matter  and  consulted  with  friends, 
declaring  his  intention  to  convey  lands  to  his. 
minor  son,  executed  a  deed  and  delivered  it  to 
a  neighbor,  saying  to  him,  **  You  take  that 
deed  and  file  it  for  record,"  and  on  the  latter's 
suggestion  not  to  file  it  at  present  he  respond- 
ed, **  Tou  take  that  deed  and  keep  it  saiely," 
without  either  adopting  the  suggestion  that 
the  recording  should  be  postponed,  or  intimat- 
ing any  change  in  his  purpose,  or  any  desire 
that  the  deed  should  be  neld  sublect  to  his  or- 
der or  control,  the  delivery  of  the  deed  must 
be  held  to  have  been  absolute  at  that  time; 
and  a  subsequent  filing  for  record,  whether  be- 
fore or  after  the  father's  death,  to  be  merely 
the  consummation  of  the  delivery  to  the  son  as 
of  the  date  of  the  delivery  to  the  neighbor  in 
trust.    Standifcrd  v.  Stand^crd  (Mo.)        299 

KOTBS  AI!VD  BBIBF& 

What  constitutes  delivery;  deposit  of,  v  it*i 
third  person  for  delivery.  dJ9 

Restriction  of  use  of  property.  679 

To  corporation  not  yet  in  existence;  validity 
of.  688 

Consideration;  provable  by  parol;  recital  of 
consideration;  to  married  woman.  801 

By  married  woman;  acknowledgment.    826 

To  take  effect  after  death  of  grantor,  revo- 
cable; revocation  of;  to  secure  support  for  life. 

886 

DEFINITIONS.    Bee  also  QoTssiJxr^  2; 
Eabbmrnt. 

1.  To  be  a  franchise,  the  right  possessed 
must  be  such  as  cannot  be  exercised  without 
the  express  permission  of  the  sovereign  power, 
—a  privilege  or  immunity  of  a  public  nature 
which  cannot  be  legally  exercis^  without  le- 
dslative  grant  BtaU,  Olapp,  v.  Minnuota 
Thresher  lifg.  €h.  (Minn.)  610 

2.  The  words  "  ordinances  "  and  "  by-laws" 
are  synonymous.    Bille  v.  Qoshen  (Ind.)      261 

DEMURRER.    See  Plbadino,  1& 

DEPARTMENT  OF  AGRICULTURE. 

8ee  LiCENSB,  1. 

DESCENT  AND  DISTRIBUTION. 

A  child  by  adoption  cannot  inherit  from 
the  parent  by  adoption  unless  the  act  of  adop- 
tion has  been  done  in  strict  accordance  with 
the  statute.    Furgeeon  v.  Janee  (Or.)  620 

DESCRIPTION.    Bee  Mobtgagb,  7. 

DEVISE   AND   LEGACY.     See  Real 
Pbofbbtt,  10. 


KOTBS  AND  BBIEP& 

Effect  of  deferring  payment  of. 
8L.aA 
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DIVORCE.    See  Hoh&stbad,  2. 

NOTBS  ABD  BbISFS. 

Meaning  of.  849 

DOMICIL. 

Where  a  man  of  mental  capacity  to  change 
his  domicil  in  good  faith  removes  his  resi- 
dence to  another  State  while  proceedings  for 
the  appointment  of  a  guardian  over  him  were 
pending,  and  continues  his  residence  until 
death  in  the^tate  to  which  he  removed,  which 
residence  was  assented  to  by  a  guardian  ap- 
pointed in  the  pending  proceedings  after  his 
removal,  he  is  such  a  resident  of  the  latter 
State  that  its  courts  have  original  Jurisdiction 
of  the  probate  of  his  wilL  Talbot  v.  Chaniber' 
lain  (Mass.)  264 

DOWER. 

1.  Where  testator,  after  giving  his  wife  a 
handsome  legacy  of  persomuty,  gave  her  for 
life  or  widowhood  the  homestead  and  land  ad- 
joining, constituting  nearly  one  third  of  his 
real  estate,  in  number  of  acres,  and  gave  other 
lands  to  a  daughter  for  life,  and  af ter  ner  death 
to  be  sold  by  the  executors  and  the  proceeds 
divided  among  her  children,  and  also  gave  the 
proceeds  of  other  lands,  which  were  to  be  sold 
as  his  executors  might  think  best,  to  the  chil- 
dren of  a  deceased  son,  making  no  provision 
for  dower  in  these  lands,  and  naming  the  wife 
as  one  of  the  executors,— the  allowance  of  dow> 
er  to  her  would  be  inconsistent  with  the  wilL 
CaUaham  v.  Eobineon  (S.  G.)  497 

2.  A  devise  to  testator's  wife  will  bar  dower 
only  when  the  two  are  so  manifestly  repugnant 
that  they  cannot  stand  together.  IcL 

8.  On  a  conveyance  in  fee  simple  to  a  mar- 
ried woman  of  land  purchased  by  a  third  per- 
son on  execution  against  her  husband,  an  in- 
choate right  of  dower  therein  becomes  merged 
in  the  fee,  and  if  she  conveys  the  land  she  can- 
not claim  dower  therein  after  the  death  of  her 
husband.     Touman$Y.Wagener(S,G.)       44T 

NoTBS  AND  Briefs. 

See  also  Husband  and  Wife.  ' 

Bight  of;  provision  in  lieu  of;  election; 
when  necessary;  effect  of.  497' 

DUE    PROCESS.    See   CoNBTrrunoNAXk 
Law,  8,  Notbs  and  Brxbfs. 

EASEMENT.    See  also  Injunction,  8. 

An  easement  is  an  interest  in  land  crea^ 
ed  by  grant  or  agreement,  express  or  implied, 
which  confers  a  right  upon  the  owner  thereof 
to  some  profit,  benefit,  dominion,  or  lawful  use 
out  of  or  over  the  estate  of  another.  Huyek  v. 
Andrem  (N.  Y.)  789 

Notes  and  Bbiefb. 

Protected  by  equity. 
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EJECTMENT.     See  Vendob  and  Pubf 

CHABBB. 

ELECTIONS.    See  Conbtitutional  Law 
Notes  and  Bbibfb. 
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ELEVATED  RAILROADS.     Bee  Cab- 

BIBH8,  1. 

EMBLEMENTS.      Bee    Laiydlobd    and 
Tbnant,  Notes  abd  Bbibfs. 

EMINENT    DOMAIN.    See    also   Dam- 
ages, 16-28. 

1.  A  railroad  company  chargeable  with  no- 
tice of  a  lease  by  the  tenant's  possession  cannot 
discharge  lis  liability  to  him  for  injury  to  crops, 
on  appropriating  me  land  in  condemnation 
proceedings,  by  payment  to  the  landlord.  Laf- 
ftriy  V.  Schuylkdl  Biur  Boat  Side  B.  Oo.  (Pa ) 

124 

2.  The  constitutional  provlBion  that  "  no 
person's  property  can  be  taken,  damaged,  or 
destroyed  for,  or  applied  to,  a  public  use  with- 
out adequate  compensation,"  does  not  give  an 
action  against  those  constructing  public  works 
-for  acts  which,  if  done  by  persons  in  pursuit  of 
a  private  enterprise,  would  not  have  been  ac^ 
tionable.  THfdty  d  8.  B.  Oo.  v.  MeatUnM 
(Tex.)  666 

8.  A  railroad  company  which  has  careful- 
ly and  skillfully  constructed  Its  road  under 
lawful  authority  is  not  liable  for  an  injury  to 
a  water  mill  by  the  clogging  of  its  wheel  and  a 
partial  filling  of  its  reservoir  and  a  stream  of 
water  by  sand  which  was  loosened  by  the  con- 
«truction  of  the  road  and  washed  away  bv 
iieavy  rains.  Id. 

4.  A  railroad  company  having  the  right  to 
use  a  street  for  its  tracks  has  no  such  peculiar 
Tight  as  entitles  it  to  compensation,  within  the 
meaning  of  Mo.  Ck>nst.  art.  2,  g  21,  reUting  to 
the  tak&g  or  damaging  of  private  property  for 

Sublic  uses,  for  the  damage  resulting  from 
elay  and  inconvenience  in  the  movement  of 
its  trains  by  laying  the  track  of  another  rail- 
road across  its  tracJLS  in  such  highway.  Kan- 
ios  OUy,  8i.  J.  d  0.  B.  B.  Co.  v.  JSt.  Joseph 
r.  B.  Go.  (Mo.)  240 

6.  Raising  the  grade  of  a  street  to  such  a 
height  that  the  earth  of  the  fill  slides  over  up- 
on adjoining  premises  so  far  as  to  cover  up  a 
portion  of  the  owner's  dwelling  by  the  embank- 
ment, closine  a  door  and  lower  windows,  con- 
stitutes a  ti&ing  of  the  property,  within  the 
meaning  of  the  constitutional  provision  re- 
quiring Just  compensation  when  private  prop- 
'erty  is  taken  for  public  use.  randerUp  v. 
Orand  BapidM  (Mich.)  247 

NoTBB  AND  Bbibfs. 

-Bee  also  Railboads. 

Rule  for  ascertaining  compensation  for  land 
taken.  88 

Exercise  of;  compensation;  title  to  land^ 
taken;  transfer  to  dinerent  use.  176* 

Power  to  take  property  already  devoted  to 
public  use.  240 

Damaging  property ;  change  of  grade;  taking, 
what  is.  247 

Injury  to  abutting  lands  by  railroad.       666 

New  servitude  not  imposed  without  further 
condemnation.  881 

E4|niTABLB     CONVERSION.       See 

Wills,  2. 

3ii.R.  A. 


NOTBS  ABD  BBnCPS. 

Of  realty  into  personalty.  145 

EI^UITY. 

Equity  will  not  take  cognizance  of  an  or- 
dinary matter  of  trespass,  or  of  the  violation  of 
any  legal  right,  unless  the  circumstances  are  of 
such  a  character  as  to  bring  the  case  under  some 
recognized  head  of  equity  jurisdiction.  Equity 
will,  however,  afford  a  remedy  in  such  cases 
where  the  remedy  at  law  is  incomplete  and 
inadequate  to  give  such  relief  as  the  nature  of 
the  case  demands.    Haine$  v.  HaU  (Or.)       609 

NOTBS  ABD  BbISPB. 

See  also  Ea^bmbbt. 

Jurisdiction  to  reform  instrument:  giving 
complete  relief.  iS 

Enforcement  of  covenant.  679 

Setting  aside  conveyance;  what  must  be 
proved;  undue  influence.  801 

Setting  aside  and  reformation  of  deeds.  836 

ESCROW.    See  Cobpobatiobb,  16. 

ESTOPPEL.    See  also  Dbdicatiob;  Eyi- 
DBMCB,    81;    Husband  and    Wifb,    8; 

JUDOMBNT,   7. 

1.  Though  during  coverture  the  wife  bring 
suit  against  her  husband  and  others  to  assert 
her  right  to  land  acquired  by  her  husband  in 
his  name,  with  the  consideration  paid  by  a  pur- 
chaser of  her  land  under  a  void  deed,  redtine 
in  her  pleading  that  she  had  executed  sucE 
deed  to  such  first  purchaser,  and  received  the 
consideration,  and  obtain  a  decree  giving  her 
such  land  and  declaring  it  her  separate  estate, 
that  will  not  estop  her  or  such  second  pur- 
chaser from  recovering  the  land  from  the  first 
purchaser  or  his  vendee.  CeMroU  Land  Oo.  v. 
iatdAv  (W.  Va.)  826 

2.  Estoppels,  to  be  binding,  must  be  mu- 
tual.   Furgemm  v.  Jones  (Or.)  620 

KoTBS  AND  Bbibfs. 

To  deny  terms  of  contract.  808 

Of  married  woman  by  void  deed.  826 

EVIDENCE. 

I.   BUBDBN  OF  PbOOF. 

IL   DOCUMBNTABT    EVIDBNGB;    PaBOL  ABD 
EXTBINSIC     COBGBBNIBO    WbITINGS  ; 

Sbcondabt. 

III.  Opinions;  Dbclabationb. 

IV.  Rblbyabot;  Matbbialitt;  Sttfficibn- 

CT. 

KoTBB  AND  Bbibfs. 
See  also  Plbadino,  17;  Witnbssbs,  6. 

I.   BUBDBN  OF  PbOOF. 

1.  The  burden  of  proof  that  a  proposal  has 
been  accepted,  and  that  notice  thereof  within 
the  time  limited  has  been  communicated  to  the 

groposer,  rests  upon  the  party  claiming  to 
ave  accepted   the  same.     Weaver  ▼.  Burr 
(W.  Va.)  9i 

2.  To  Justify  a  delivery  by  a  carrier  to  thA 
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true  owner  contrary  to  or  without  the  orders 
of  the  shipper,  the  carrier  assumes  the  burden 
of  provinf(  the  ownership  at  the  time  of  such  de- 
Uvery.  Wolfe  y.  Mis90uriJhu,B,Oo.OILo.)  539 

8.  In  an  action  against  a  municipal  corpo- 
ration to  recover  the  value  of  certain  of  its 
corporate  stock  belonging  to  a  decedent's  es- 
tate, which  it  permitted  to  be  transferred  upon 
its  books  after  a  sale  thereof  by  an  executor  to 
whom  power  to  dispose  of  property,  excepting 
a  certain  amount  of  stocks,  was  given  by  the 
will,  the  burden  of  showing  that  the  stock  so 
transferred  was  within  the  exception  In  the 
power  of  sale  is  upon  the  plaintiff.  Ohapman 
T.  CharlegUm  (8.  0.)  811 

4.  The  burden  of  proof  as  to  a  necessity 
for  sending  a  telegram  on  Sunday.  In  an  action 
to  recover  a  penalty  for  failure  to  transmit  It, 
Is  upon  the  plaintiff.  We^&m  U.  TeUg,  Go. 
T.  7op9t{liiil.)  224 

5.  Where  it  affirmatively  appears  that  an 
adverse  party  to  a  decree  was  a  nonresident  of 
the  State  at  the  time  of  its  rendition,  and  the 
record  is  silent  as  to  his  appearance  or  notice, 
there  is  no  presumption  that  such  court  ac- 
quired Jurisdiction  over  his  person.  Fargeson 
w.  Jones  {Ot,)  620 

6.  The  burden  of  overcoming  the  presump- 
tion of  negligence  arising  from  evidence  of  the 
occurrence  of  an  accident  and  injury  to  a  pas- 
.senger  is  upon  the  carrier.  Lotusville,  N,  A. 
did.  K  Co,  ▼.  Bnider  (Ind.)  484 

II.   DOCUMBKTABT    EviDBNOB;    PaBOL  Ain> 

Extrinsic  Oongbbniho    Wbitinos; 
Secondabt. 

7.  A  schedule  of  articles  claimed  by  a  mort. 
I^agee  may  be  admissible  in  evidence  against 
him,  in  an  action  to  recover  from  him  wood 
•claimed  by  the  mortgagor.  Judkine  v.  Wood- 
«ian(Me.)  007 

8.  Parol  evidence  is  admissible  to  show  the 
«dopti(A  of  a  resolution  by  the  board  of  di- 
fectors  of  a  private  corporation,  where  the 
proceedings  were  not  recorded.  Ten  Eyek  v. 
y^iae,  a  dP.A.K  Oo.  (Mich.)  878 

9.  Where  a  will  gave  to  a  voung  man  reared 
in  the  testator's  familv,  in  addition  to  what  he 
had  "alreadv  given  him,  the  further  sum  of 
^500,"  parol  evidence  is  admissible  to  show 
that  he  had  never  given  to  him  any  other  mon- 
key or  property  except  the  money  represented 
by  promissory  notes  given  by  the  legatee  and 
found  among  testators  assets,  and  that  the  re- 
lations between  them  were  those  of  the  closest 
intimacy  and  affection,  and  that  testator  had 
made  declarations  to  Uie  effect  that  he  had 
given  the  voung  man  money  with  which  to 
engage  in  ousiness,  for  which  he  had  taken 
notes,  and  that  he  did  not  intend  the  notes 
should  ever  be  paid,  but  intended  to  give  him 
the  money  so  furnished.  Dougherty  v.  Bogere 
<Ind.)  847 

10.  When  lanc:uage  in  a  will  can  be  made 
•consistent  with  the  facts  to  which  it  refers,  only 
upon  the  theory  that  the  testator  intended  a 
legacy  to  his  debtor  as  an  additional  or  cumu- 
lative gratuity,  and  thus  to  cancel  the  debt, 
-parol  evidence  may  be  heard  showing  the  man 
ner  In  which  the  testator  treated  and  talked  of 
iiie  debt,  so  as  to  apply  the  language  used  to  1 


the  facts  in  question,  that  Its  real  meaning  may 
oe  ascertained.  Id, 

11.  In  an  action  on  a  contract  to  pay  plain- 
tiff a  certain  sum  for  every  order  obtained  for 
a  cyclopedia,  and  a  different  sum  for  every  or- 
der obtained  for  certain  other  publications, 
evidence  is  admissible  that  in  the  subscription- 
book  business  the  words  "order  obtained" 
mean  an  order  under  which  a  certain  number 
of  volumes  or  parts  are  taken  and  paid  for  by 
the  subscriber.    NewhaU  y.  Appleton  (N.  T.) 

85!) 

19.  Parol  evidence  is  admissible  to  Identify 
leased  premises.    Bulkley  Y.Devine{l]\.)     880 

18.  The  obligations  under  a  written  lease 
of  a  farm,  which  appears  to  be  complete  In  it- 
self, without  any  suggestion  that  it  is  depend 
ent  upon  or  collateral  to  any  other  contract  or 
agreement,  cannot  he  affected  by  evidence  of 
a  contemporary  parol  contract,  as  part  of  the 
consideration  of  the  lease,  to  make  ditches  on 
the  premises.    Diven  v.  Johneon  (Ind.)        808 

14.  A  deed  to  real  property  cannot  be  in 
validated  by  parol  evidence  showing  that  there 
was  no  consideration  for  its  execution,  when  it 
contains  a  recital  that  a  consideration  had  been 
received  by  the  grantor;  nor  can  it  be  shown 
by  such  evidence  that  the  object  or  purpose  of 
a  deed  duly  delivered  to  tlie  grantee  was  dif- 
ferent from  that  implied  by  its  terms.  un1os<i 
executed  to  secure  the  payment  of  a  debt  or  the 
performance  of  some  other  act.  Finlayeon  v. 
Fifdaywn  (Or.)  801 

15.  Parol  evidence  is  not  admissible  to 
prove  an  agreement  by  a  party  to  whom  a 
check  is  given  to  accept  a  bond  in  place  of  it, 
and  to  surrender  the  check.  La  Fayette 
County  Monument  Corp,  v.  Magoan  (Wis.)  761 

16.  The  fact  of  the  existence  of  such  a  pay- 
ment of  interest  as  will  take  a  demand  out  of 
the  Statute  of  Limitations  may  be  proved  by 
parol,  although  an  acknowledgment  or  a  new 
promise  is  required  to  be  in  writing.  Mille  v. 
Davie  (N.  Y.)  894 

17.  To  render  an  indorsement  or  memoran- 
dum of  part  payment  upon  a  promissory  note 
admissible  in  evidence  as  showing  acknowledg- 
ment of  debt,  and  to  rebut  the  presumption  of 
its  payment  arising  from  a  lapse  of  time,  it 
must  appear  to  have  been  made  before  the  Stat- 
ute of  Limitations  could  have  operated.       Id, 

18.  Evidence  is  not  admissible  to  prove  that 
the  payee  of  a  note  agreed  when  he  received  it 
that  he  would  procure  another  person  to  siffn 
it,  and  that  it  was  not  to  be  binding  on  the 
maker  until  it  was  so  signed;  or  to  prove  that 
the  payee  had  agreed  to  collect  certain  sub- 
scriptions and  apply  the  proceeds  to  the  pay- 
ment thereof.  Ulanin  y.  Bitterly  Earveeting 
JUaeh.  Co.  (Ind.)  868 

m.  Opinions;  Dbclabations. 

19.  The  opinion  of  an  expert  witness  as  to 
the  nature  and  extent  of  an  injury  to  a  person 
is  not  inadmissible  because  based  in  part  on 
the  statements  of  the  injured  person.  Louin- 
ffiOe,  J!f.  A.AC.B  Co.  v.  Snidffr  (Ind.)      484 

20.  The  opinion  of  a  division  superintend- 
ent of  an  express  company,  who  is  in  charge  of 
a  suit  against  a  messenger  for  negligence  in 
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carrylDg  a  package  of  money,  as  to  the  guilt  of 
anotiier  person,  is  not  admissible  in  evidence 
sn  the  part  of  the  defendant.  IHnk  y.  SotUh- 
tm  Btp.  Co.  (Qa.)  482 

21.  An  objection  to  evidence  as  to  declarar 
tions  made  by  an  agent  of  a  telegraph  com- 
pany, on  the  ground  that  "no  other  person  can 
bind  the  company  except  the  one  with  whom 
the  business  is  transacted  at  the  time/'  is  prop- 
crly  overruled,  because  the  declaration  of  a 
general  agent  would  bind  it,  whether  made  at 
fhe  time  the  contract  was  entered  into  or  not. 
Wwtwn  U.  Teleg,  Co,  v.  Yop9t  (Ind.)  224 

22.  A  conversation  by  telephone  between 
w  witness  and  another  person  in  the  private 
office  of  a  party  is  not  inadmissible  because  the 
witness  does  not  identify  the  voice  of  the  other 
person  as  that  of  I  he  party  or  his  clerk.  Wolfe 
v.  Misioun  Pac.  11  Co,  (Mo.)  689 

23.  Evidence  of  a  conversation  with  the 
foreman  in  charge  of  a  derrick,  in  which  he  told 
how  an  accident  happened  to  one — a  fellow 
servant— by  the  breaking  of  a  rope,  is  inadmis- 
sible.   McKinnon  v.  I^reross  (Mass.)         820 

IV.  Rklbyakct;  Materialttt;  Suffi- 

OIENOT. 

24.  The  introduction  of  irrelevant  evidence 
upon  one  side  without  objection  does  not  jus- 
tify the  introduction  of  irrelevant  evidence 
upon  the  other  side.  San  Diego  Land  d  Town 
(k,  y.  Neale  (Gal.)  88 

25.  If  certified  copies  of  the  final  proofs 
made  by  settlers  on  the  public  lands,  before 
officers  of  the  local  land  offices,  are  offered  in 
evidence  specially  for  the  purpose  of  showing 
the  mode  in  which  the  settlers  complied  with 
the  provisions  of  the  law  in  relation  to  final 
proofs,  affidavits  contained  therein  cannot  be 
considered  as  evidence  of  the  truth  of  the  state- 
ments made  in  them.     Close  y,  Siuyvesant  (111.) 

161 

26.  For  the  purpose  of  showing  the  absence 
of  an  improper  or  unjustifiable  motive  for  the 
publication  of  an  alleged  libel,  defendant  may 
show  that  he  derived  his  information  from  arti- 
cles in  newspapers  previously  given  to  the 
public,  and  may  give  such  articles  in  evidence 
before  the  jury.  Amott  v.  Standard  Aseo. 
(Conn.)  69 

27.  In  an  action  for  libel,  the  defendant,  un- 
der Ck)nn.  Rev.  Stat  1888,  §  1116,  may  give 
evidence  of  his  intent  in  making  Uie  publica- 
tion, for  the  purpose  of  showing  that  it  was 
without  malice;  and  this  includes  the  riffht  to 
show  that  the  libelous  language  charged  was 
rendered  so  by  a  mistake  in  punctuation.    Id, 

28.  Defendant,  charged  with  attempting  to 
destroy  a  public  dam,  cannot  introduce  evi- 
dence of  shoaling  in  the  navigable  river  below 
the  dam,  and  of  the  failure  of  those  having 
the  dam  in  charge  to  remove  the  shoaling  after 
notice,  as  proof  of  his  own  good  faith  and  be- 
lief in  his  legal  right  to  remove  the  dam,  and 
thus  in  rebuttal  of  the  allegation  of  malice, 
unless  such  proof  is  connected  with  evidence 
that  on  such  a  state  of  facts  he  was  advised 
and  thus  honestly  believed  in  his  rieht  to  de- 
stroy the  dam.     Com,  v.  Tolman  (Mass.)    747 

29.  On  the  question  of  damages  for  breach 
of  covenant  by  reason  of  an  easement  consist- 
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Ing  of  a  dam  and  water  privilege),  and  an  issci^ 
alw  for  the  reformation  of  the  deed  to  make  it 
subject  to  easement,  evidence  of  the  value  of 
the  property  witii  which  such  easement  i» 
connected,  (ncluding  the  easement,  is  not  ad- 
missible to  show  the  value  of  the  easement. 
Euyek  v.  Andrews  (N.  T.)  789 

80.  Evidence  as  to  whether  a  person  killed 
was  usually  careful  or  careless  is  not  admissi- 
ble on  the  question  whether  he  was  negligent 
at  the  time  he  was  killed.  Elliot  v.  Chicago, 
M.  A  St.  P.  B.  Co,  (Dak.)  863 

81.  In  an  action  by  a  director  against  a  cor- 
poration for  personal  services,  the  corporation 
cannot  give  evidence  to  prove  that  it  exists 
only  in  name,  and  that  an  investment  company, 
which  is  not  made  a  party,  is  the  organization 
for  which  defendant  hold  its  francbises,  and 
that  plaintiff's  claim  as  to  such  other  company 
is  unjust  Ten  Eyek  v.  PonUao,  0,  d  P.  A.  K 
Co,  (Mich.)  878 

82.  That  the  schedule  of  rates  fixed  by  the 
railroad  commissioners  shall  be  deemed  and 
taken  as  sufficient  evidence  that  the  rates  fixed 
therein  are  just  and  reasonable  does  not  make 
them  conclusive  as  against  judicial  inquiry, 
but  makes  them  competent  and  adequate  evi- 
dence of  the  correctness  of  the  action  of  the 
commissioners,  in  the  absence  of  countervail- 
ing proof  that  they  have  exceeded  their 
powers,  or  abused  their  discretion  and  invaded 
some  right  of  the  railroad  company.  Piensaeold 
db  A,  B.  Co,  V.  Slate  (Fltk,)  661 

88.  Testimony  of  witnesses  to  the  springing 
up  of  a  fire  immediately  after  the  passing  of  a 
tniin,  and  that  there  was  no  fire  before,  and  no 
other  apparent  cause  for  it,  is  sufficient  to  war- 
rant the  inference  that  it  was  caused  by  the 
train.    Union  Pae,  E,  Co.  v.  De  Busk  (Oolo.)  850 

84.  An  order  denying  the  motion  for  a  new 
trial,  which  recites  that  the  motion  was  made 
"upon  the  grounds  set  forth  in  defendant's  no> 
tice  of  motion,"  sufficiently  shows  tliat  a  no- 
tice was  given.    BandaU  v.  DuffiSysX.)       764 

NOTBS  AND  BaiBVB. 

See  also  Bills  ajid  Notes;  Libbl  Ain>  Slan- 
der. 

To  mitigate  damages  for  libeL  6^ 

Of  value  of  land  condemned.  88 

To  ref  rm  instrument  190 

Parol,  as  to  written  instrument.  80& 

Parol,  as  to  written  instruments;  exceptions. 

88(^ 

Effect  of  Indorsements  upon  papers.  894 

Parol,  to  vary  or  contradict  contract.  761 

Parol,  not  admissible  to  vary  writing.  79(( 

Parol,  to  explain  latent  ambiguity.  801 

Physical  examination,  to  prove  personal  in- 
juries. 808 

Declarations  of  servant,  how  far  binding  on 
principaL  084 

EXAMINATION.    See  Trial,  1. 

EXECUTION  AND  JUDICIAL  BAJJSL 

See  also  Executors  and  AuioNiSfTBA* 

TORS,  6. 

1.  An  order  directing  a  railroad  to  be  sold 
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as  an  entirety,  together  with  all  its  franchiseB, 
privileges,  etc.,  on  the  foreclosure  of  a  lien  |rlv- 
en  by  statute,  which  makes  no  express  proYiuon 
as  to  the  mode  of  its  enforcement,  is  in  excess  of 
the  power  of  the  court.  In  such  a  case  the  Hen 
affords  the  basis  for  the  exercise,  by  the  court 
of  chancery,  of  its  flexible  Jurisdiction  to  co- 
erce payment  of  the  debts.  ZautmZ20,  N.  A, 
d  C.  B.  Oo.  Y.  Baney  (Ind.)  485 

2.  In  the  absence  of  representations  as  to 
title,  made  at  a  sheriffs  sale  of  personal  prop- 
erty on  execution,  the  purchaser  has  no  reme- 
dy against  the  officer  or  the  plaintiffs  in  the 
execution  for  a  failure  of  title.  Lewark  v.  Car- 
ter (Ind.)  440 

8.  Representations  of  a  deputy  sheriff,  made 
on  an  execution  sale,  as  to  the  title  of  the 
property  sold,  cannot  make  the  plaintiffs  in 
the  execution  liable  for  failure  of  title,  unless 
the  representations  were  made  by  their  pro- 
curement Id, 

4.  Purchasers  at  a  sheriffs  sale  on  foreclos- 
nre  of  a  mortgage  given  by  a  grantee  to 
whom  land  has  teen  deeded  without  consider- 
ation, under  a  power  of  attorney  to  sell  and 
convey,  if  they  have  no  notice  of  the  invalidity 
of  the  deed,  will  be  protected  as  bona  fide  pur- 
chasers.   RandaUv,  DuffifltA,)  754 

KOTBS  AND  BBiBra. 

Bee  also  Lbyt  and  Seizubb. 

When  sheriff  may  act  by  deputy;  no  war- 
ranty implied;  protection  of  bona  fide  pur- 
chasers; doctrine  of  eaieai  emptor;  what  interest 
of  debtor  passes.  440 

Against  personal  representative,  void.     812 

EXECUTORS   AND   ADMINISTRA- 
TORS.    See  also  Goubts,   10;   Judo- 

XBNT,  5. 

1.  A  vridow  who  has  paid  a  Just  claim  against 
the  estate  of  her  deceased  husband  cannot,  up- 
on being  subsequently  appointed  administrar 
trix,  recover  the  money  for  the  estate,  where 
there  are  no  other  debts  against  the  estate. 
Baaiicater  y.  Harris  (Ark.)  845 

2.  The  restriction  upon  the  power  of  an 
executor  to  dispose  of  the  personal  property  of 
his  testator,  found  in  8.  G.  Gen.  Stat,  g  1976. 
does  not  apply  to  his  power  to  dispose  of  choses 
in  action.     (Jnapman  v.  Oharleeton  (8.  0.)  811 

8.  A  certificate  of  stock  of  a  municipal  cor- 
poration, which  is  nothing  more  than  a  state- 
ment that  the  corporation  owes  the  person 
named  therein,  or  his  assigns,  a  certain  sum  of 
money  which  it  promises  to  pay  at  a  certain 
*ime,  with  interest  at  a  specined  rate,  payable 
H  stated  times,  and  which  contains  a  stipula- 
tion that  the  same  is  transferable  only  at  Uie  of- 
fice of  its  treasurer,  is  a  chose  in  action;  and 
if  such  certificate  belongs  to  the  estate  of  a  de- 
ceased person,  no  order  of  sale  is  necessary  to 
validate  the  transfer  thereof  by  his  executor. 

Id. 

4.  When  the  power  to  dispose  cf  personal 
property  belonging  to  a  testator's  estate  is  eiy- 
en  to  executors  as  such,  it  may  be  exercised  by 
any  one  or  more  of  theoL  la. 

6.  When  power  is  given  to  executors  to  sell 
and  dispose  of  such  part  of  testator's  estate 

8L.RA. 


as  they  may  think  expedient,  except  the  dwells 
ing  house  and  its  appurtenances  and  public  s^ 
curities  to  a  certain  amount,  which  is  to  con* 
stitute  a  sum  for  testator's  daughters,  which 
sum  is  directed  by  the  will  to  be  taken  from 
the  most  secure  investments  which  testator 
had;  and  the  will  provides  that  a  division  of 
the  estate  shall  be  made  at  a  certain  time,  at 
which  the  daughters'  share  shall  be  taken  from 
the  estate  and  given  to  trustees;  and  that  the 
share  of  each  daughter  dying  before  that  time 
without  issue  shall  cease,— if  all  the  daughters 
die  without  issue  before  the  time  for  division 
arrives,  the  exception  in  the  power  of  sale,  as  to 
the  public  securities,  ceases,  and  the  executors 
may  thereafter  dispose  of  them.  Id, 

6.  Execution  upon  a  judgment  against  one 
as  administrator  cannot  be  issued  a^nst  such 
person  in  his  fiduciary  capacity,  so  as  to  reach 
property  belonging  to  the  estate,  after  he  has 
made  his  final  settlement  and  been  discharged 
by  the  probate  court.  Meredith  y.  Scamon 
(Ark.)  812 

Notes  and  Bbixfi. 

8ee  also  Damages. 

Power  to  dispose  of  stock  belonging  to  tes- 
tator. 811 

Estoppel  of,  by  acts  done  prior  to  granting  of 
letters.  845 

EXEMPTION.    8ee  Gabitishmbnt,  2,  8; 
Lbtt  and  Sbizubb;  Tazbs,  9. 

Notbs  and  Bbiefs. 

Of  partnership  property.  114 

Of  wages  of  employd.  642 

EXCEPTIONS.  Bee  Apfbal  AND  Ebbob, 
EX  POST  FACTO  LAWS.     8ee  Con- 

BTITUTIONAL  LaW.  8,  NOTESAND  BbIEFS. 

EXPRESS  COMPANIES.    Bee  Bonds, 
8;  Cabbirbs,  22. 

FERRIES.    Bee    Watbbb    and    Wateb- 

0OUB8B8,  4. 

FIRE.    Bee  Evidencb,  88;  Negligence,  7. 

FIXTURES. 

1.  The  intention  of  the  parties  immediately 
concerned,  who  have  agre^  that  property  an- 
nexed to  the  soil  shall  retain  its  character  as 
personalty,  will  prevail  except  as  against  inno- 
cent purchasers  without  notice,  unless  the  prop- 
erty be  of  such  a  nature  that  it  necessarily  be- 
comes incorporated  into  and  a  part  of  the  realty 
by  the  act  and  manner  of  annexation.  Bink- 
ley  v.  Forkner  (Ind.)  88 

2.  A  chattel  mortgage  containing  the  provi' 
sion  that  the  mortgagee  mav  take  possession 
and  sell  the  property  on  default  of  payment, 
given  for  the  purchase  price  by  the  owner  of 
land  upon  machinery  which  he  afterwards 
places  m  a  building,  is  equivalent  to  an  express 
agreement  that  the  property  shall  continue  to 
be  regarded  as  personalty.  Id, 

8.  As  against  precedent  mortgages  of  real 
estate  a  chattel  mortgage  on  an  engine  and 
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twiler  and  other  machinery,  given  for  the  pur- 
tshaae  price,  will  be  a  Talid  prior  lien,  where 
the  removal  of  the  articles  will  not  injure  or 
impair  the  value  of  the  real  estate  or  the  build- 
ing thereon.    BinJdey  v.  Fbrkner  (Ind.)        88 

4.  A  real-estate  mortgage  which,  after  de- 
vcribing  the  real  estate,  speciflcallv  enumerates 
an  engine,  boiler,  and  other  machinery  as  be- 
ing also  and  in  effect  separately  mortgaged,  and 
providing  that  the  mortgagor  shall  not  remove 
«ny  of  the  machinery  enumerated  until  the 
mortgage  debt  is  fully  paid,  shows  a  manifest 
intention  to  regard  the  machinery  as  personal 
property  and  to  include  it  in  the  mortgage  as 
auch,  and  therefore  is  subject  to  a  prior  chat- 
tel mortgage  on  such  machinery.  Id, 

5.  The  criterion  of  an  immovable  fixture  is 
the  united  application  of  three  requisites:  (1) 
real  or  constructive  annexation  of  the  article 
In  question  to  the  freehold;  (2)  appropriation 
t>r  adaptation,  to  the  use  or  purpose,  of  that 
part  of  the  realty  with  which  it  is  connected; 
(8)  the  intention  of  the  party  making  the  an- 
nexation to  make  the  article  a  permanent  ac- 
cession to  the  freehold.  Id. 

NOTBS  Aim  Bbhefb. 

Test  of;  machinery.  88 

TBANCHISES.    Bee  Dbfinitionb,  1. 

FRAUD  AND  FRAUDULENT  CON- 
VETANCES.  8ee  also  Gontbagts,  24; 
Husband  and  Wifb,  7. 

Fraud  will  vitiate  a  contract;  but  where 
the  parties  to  the  contract  stand  upon  nn  equal- 
ity of  footing,  the  fraud  must  consist  of  a 
false  representation  of  a  material  fact,  and  the 
party  to  whom  it  is  made  not  be  able,  by  the 
exercise  of  a  reasonable  caution  and  vigilance, 
to  detect  its  falsity.  FinUyson  v.  FwUayon 
<0r.)  801 

OAMBLINO^   i9eeCk>xrTRAOT8,U-16. 

OARNI8HMENT. 

1.  The  amount  which  a  shareholder  in  a 
co-operative  bank  doing  business  under  Mass. 
Pub.  Stat:  chap.  117,  and  its  amendments,  is 
•entitled  to  withdraw  therefrom,  made  up  of 
dues  paid  in,  plus  profits  and  less  fines  and 
losses,  may  be  reached  by  trustee  process. 
Attoood  V.  Ihitnas  (Mass.)  416 

2.  A  balance  of  $624.50  due  to  a  man  who 
had  been  employ ea  for  about  eighteen  months 
at  a  salary  of  |200  per  mouth  is  not  exempt 
from  garnishment  as  ^'current  wages."  Bell  v. 
Indian  Live  Stock  Co,  (Tex.)  642 

8.  An  exemption  of  "current  wages  for  per- 
sonal service"  from  garniithment  applies  to  non- 
residents of  the  State  as  well  as  to  residents. 

Id. 

OENEVA     AWARD.       See     Alabama 

ULAIHS,  NO'IKS  AND   BbIKFS. 

OIFT. 

The  gift  of  a  savings  bank  book  from 
husband  to  wife,  eaxua  mortis,  is  not  valid 
without  delivery,  although  the  book  is  already 
8  li.  R.  A. 


in  her  possession;  and  his  saying  to  her.  "Too 
may  have  it,"  or,  "Tou  may  keep  it;  it  It 
yours,"  is  not  sufficient  to  pass  the  property. 
Drew  V.  Eagerty  (Me.)  280 

NoTBS  Ain>  Briefs. 

Oau9a  martii;  of  bank  book;  validity  of  the 
gift  280 

GOVERNOR.     See  Officers,  1-4. 

GUARANTY.    See  Bills  and  Notes,  11; 
Contracts,  Gb 

Notes  and  Briefs. 

Liability  on.  168 

HIGHWAYS.    See  also  Dedication;  Nui- 
sance; Taxes,  8. 

1.  A  city  contracting  for  and  authorizing  the 
quarrying  and  disposal  of  stone  from  a  ledge 
in  a  street  and  below  the  grade  thereof,  for  un- 
authorized purposes,  becomes  liable  to  the 
owner  of  the  soil  for  the  value  of  the  stone  as 
it  lay  in  the  ledge.  ViliM  v.  MnnsapoHi 
(Minn.)  881 

2.  When  it  becomes  reasonably  necessary, 
for  purposes  connected  with  the  use  or  im- 
provement of  a  street,  or  for  the  enjoyment 
of  the  public  easement  therein,  to  have  earth 
or  rock  excavated  and  removed  therefrom, 
and  where  it  is  impracticable  to  commit  to  the 
owners  of  the  soil  the  work  of  excavation  and 
removal,  the  public  authorities  may  do  this, 
unembarrassed  by  claims  of  private  owner- 
ship, and  mav  dispose  of  the  materials  which 
thev  are  required  to  remove,  without  accoun- 
tability to  the  owners  of  the  soil.  This  is  prop- 
erly incident  to  the  public  easement  Id. 

8.  Where  a  city,  for  the  sole  purpose  of  se- 
curing the  construction  of  a  sewer  in  a  street, 
enter^  into  a  contract  with  a  person  to  the  ef- 
fect that  he  should  take  out  the  stone  the  whole 
width  of  the  street  and  several  feet  in  depth 
below  the  grade,  construct  the  sewer,  and  refill 
the  street  to  the  original  grade,  and  as  com- 
pensation for  the  construction  of  the  sewer 
the  contractor  was  to  have  the  stone  so  removed, 
— as  to  so  much  of  the  stone  as  it  was  reason- 
ably necessary  to  remove  for  the  construction 
of  the  sewer,  the  owner  of  the  soil  had  no 
cause  of  action,  but  the  city  had  no  right  to 
thus  appropriate  to  the  payment  of  the  con- 
tractor the  stone  which  it  was  not  necessary  to 
remove  for  the  construction  of  the  sewer.    Id, 

4.  A  decree  condemning  land  of  a  railroad 
company  for  a  highway,  and  providing  that  the 
company  shall  have  the  right  "  to  keep  and 
maintain  its  present  tracks  and  switches  upon 
said  lands,  and  shall  have  the  right  to  construct 
such  other  tracks,  .  .  .  as  it  may  deem 
necessary  for  the  transaction  of  its  business," 
does  not  give  the  railroad  company  any  exclu- 
sive use  of  such  street,  or  prevent  the  proper 
authorities  from  granting  permission  to  another 
railroad  to  lay  tracks  on  or  across  said  street. 
KanMS  City,  St.  J.  db  O,  B.  R,  Co.  v.  8i. 
Joseph  T,  R.  Co,  (Mo.)  240 

6.  A  bicycle  is  a  carriage  or  a  vehicle  with- 
in the  meaning  of  R.  I.  Pub.  Stat.  chap.  86, 
g  1,  requiring  every  person  traveling  with  any 
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carriage  or  other  vehicle,  on  meeting  any  other 
person  ao  traveling  on  any  highway  or  Dridge, 
10  paaa  on  the  right  of  the  center  of  the  trav- 
eled part  of  the  road.    State  v.  OMns  (R.  I.) 

8.  A  sidewalk  is  intended  for  the  use  of  pe- 
destrians, and  a  person  on  a  bicycie  makes  an 
tmUiwfnl  use  of  it  when  he  rides  or  drives 
his  bicycle  along  it  longitudinally.  Mercer  v. 
<hMn  (Ind.)  921 

NOTBS  KJXD  BrIBFB. 

Liability  for  accidents  upon. 

HOMESTEAD. 

1.  A  conveyance  by  a  man  to  his  wife  of 
his  separate  real  estate  upon  which  be  has  de- 
clared a  homestead  gives  her  the  legal  title 
subject  to  the  homestead  rights,  and  is  not 
within  Cal.  Civ.  Code,  gg  1^42,  1248,  which 
require  an  instrument  conveying  or  incumber- 
ing the  homestead  to  be  executed  or  acknow- 
ledged by  both  husband  and  wife.  Burketl  v. 
Burkett  (Cal.)  781 

2.  A  wife  to  whom  bcr  husband  has  con- 
veyed homestead  pruperiy  by  a  valid  deed  pri- 
or  to  the  commencement  of  a  divorce  suit 
must  be  regarded  as  *'the  former  owner,"  under 
€al.  Civ.  Code.  §  146,  subd.  4, which  provides 
that  on  a  divorce  a  homestead  which  has  been 
eelected  from  Uie  separate  property  of  either 
party  shall  be  assigned  to  the  former  owner 
subject  to  the  power  of  the  court  to  assign  it 
for  a  limited  period  to  the  innocent  party.  Id. 

KoTBs  AKD  Bunas, 

Conveyance  of,  by  husband  and  wife;  effect 
of  divorce.  781 

HOMICIDE. 

Brakemen  on  a  railway  train  are  not  guil- 
ty of  negligent  homicide  "in  the  perform- 
ance of  a  lawful  act,"  under  Tex.  Pen.  Code, 
art.  572,  if,  while  on  the  train  in  motion,  they 
omit  to  stop  it  or  to  signal  the  engineer  to 
atop  it,  after  seeing  a  child  on  the  trade,  and 
In  conseqience  of  their  failure  to  act  the  child 
Is  killed  Dv  the  train.  It  is  the  exclusive  duty 
of  the  engineer  and  flrenuin  to  look  out  for  ob- 
atructions  and  give  signals  of  danger,  and  the 
brakemen  have  no  legal  duty  to  perform  in  the 
matter.    Andenon  v.  State  (Tex.)  644 

NoTBS  andBrirfs. 
6ee  also  Ezboutobs  and  Administratobs. 
Negligent,  indictable;  who  guilty  of.       644 

HUSBAND  AND  WIFE.    See  also  Ac- 

XHOWLKDOMSNT;  COMFLIOT  OF  LaWB,  2, 

8;  HoMBSTBAD;  Inburakcs,  18, 14;  Lbvt 

AKD  BbIZURB,   1;   LiBBL  AND    SlANDBR, 

2-6. 

1.  If  a  deed  from  a  husband  and  wife  con- 
veying her  land  is  void  as  to  her  beoause  of 
defective  certificate  of  her  exammation  and  ac- 
knowledgment, a  person  with  notice  of  the 
former  deed,  to  whom  she  conveys  the  land 
after  the  death  of  her  husband,  will  not  hold 
it  as  trustee  for  the  first  purchaser,  or  be  af- 
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fected  in  any  way  by  the  former  deed.    Cen- 
tral Land  Oa,  v.  Ladley  (W.  Va.)  826 

2.  A  purchaser  of  land  from  a  married  wo 
man,  under  a  deed  which  is  void  because  of  & 
defective  certificate  of  examination  and  ac- 
knowledgment, is  not  entitled  to  have  the  con- 
sideration refunded  by  a  second  purchaser  un- 
der a  valid  deed,  or  to  have  the  land  charged 
therewith.  loL 

8.  A  married  woman  who  hae  given  a  deed 
which  is  void  for  lack  of  proper  acknowledg- 
ment cannot  ratify  it  during  coverture  by  mere 
admissions  or  recitals  or  other  acts  in  pais,  but 
only  by  acknowledgment  of  the  void  deed,  or 
the  execution  of  another  instrument  in  the 
form  required  by  statute  to  pass  her  title.  Id, 

4.  Where  by  deed  land  was  conveyed  direct- 
ly to  a  married  woman,  prior  to  the  West  Vir- 
ginia Code  of  1868,  such  a  conveyance  did  not 
create  in  her  a  separate  estate,  bat  the  husband 
became  entitled  to  a  freehold  estate  in  the  land, 
which  would  oonlinue  at  least  during  the  Joint 
lives  of  the  husband  and  wife,  with  remainder 
in  fee  to  the  wife.  ItL 

6.  A  wife  mar*  wfth  her  husband's  consent, 
maintain  an  action  a^nst  a  firm  of  which  he 
is  a  member,  tor  the  breach  of  an  agreement 
contained  in  a  lease  to  it  of  her  separate  real 
estate;  and  in  such  action  the  husband  alone 
can  interpose  the  defense  of  the  legal  unity  of 
the  parties  as  created  by  the  marriace;  and  in 
case  he  neglects  to  answer,  and  uiere  is  no 
other  defense  to  the  action,  Judnnent  will  be 
entered  in  her  favor.    FreHer  v.  Kear  (Pa)  889 

6.  A  married  woman  owning  a  separate 
estate,  where  there  is  no  restriction  upon  her 
power,  is  authorized  by  the  Tennessee  Act  of 
1869-70  to  convey  such  estate  without  her 
husband  Joining  in  the  deed,  where  she  has 
a  privy  examination  before  a  chancellor,  or 
circuit  Judge  of  the  State,  or  clerk  of  the 
county  court    BMneon  v.  Qyteen  (Tenn.)  214 

7.  The  expenses  incurred  by  a  husband  in 
building  a  house  on  his  wife's  land  and  improv- 
ing the  property,  on  her  assurances  that  he 
should  enjoy  it  with  her  as  a  home,  may  be 
allowed  to  him  when  she  has  driven  him  away, 
on  the  ground  that  her  action  is  in  bad  faith 
and  fraudulent    Finlayeon  v.  Finlayeon  (Or.) 

801 
Notbband  Bbibfs. 

Authority  of  wife  to  mortsage  estate  with- 
out her  hiisband  Joining;  vfuidity  of  note  by 
married  woman.  214 

Exclusion  of  dower  right  by  devise.        497 

Validity  of  contract  between,  concerning 
property;  conveyance  of  homestead  by.        781 

Deed  by  a  married  woman,  when  void; 
estoppel.  826 

Plea  of  coverture  and  personal  privilege; 
right  of  wife  to  sue  husband.  889 

Control  of  husband  over  wife's  property; 
deed  to  wife  to  her  separate  use;  right  to 
curtesy.  867 

INCOMPETENT  PERSONS. 

NOTBB  AND  BrIBFB. 

Power  of  insane  person  to  change  domicH. 

254 
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INCUMBRANCE,  Bee  Coyskaht,  Notes 

AND  BbIBFS. 

INDICTMENT*       INFORMATION, 
AND  COMPLAINT. 

An  indictment  for  attempting  to  destroy  a 
dam  sufRclently  locates  the  dam  if  It  alleges 
that  it  is  within  a  certain  town  which  is  named. 
0(mk  Y.  Tohnan  (Hass.)  747 


KOTBS  AND  BRISFa, 

For  negligent  homicide. 


644 


INFANTS.    See  Mabtsb  and  Bbbyant,  9, 
10;  Nboliobncb,  15. 

INJUNCTION.     See  also  Appeal  and 
Ebrob,  2. 

1.  A  court  of  equity  has  no  Jurisdiction  to 
enjoin  the  secretary  of  state  from  delivering  to 
the  speaker  of  the  House  of  Delegates  the  sealed 
returns  of  an  election  for  governor,  properly 
transmitted  to  him;  and  such  injunction,  if 
granted,  will  be  treated  as  a  nullity.  Fleming 
V.  QuihrU  (W.  Va.)  68 

2.  So  lonff  as  public  officers  confine  them- 
selves to  suen  duties  as  are  confided  to  them 
by  law,  the  court  will  not  interfere  to  see 
whether  they  are  acting  wisely  or  Judiciously. 
Weit&rn  U,  TOeg,  Od.r.New  tarkifl,  G.  S.  D. 
N.  Y.)  449 

8.  The  resolution  of  a  commou  council 
that  the  mayor  and  city  clerk  take  immediate 
steps  for  the  letting  of  a  contract  to  some 
reliable  company  for  the  construction  of  water- 
works, and  threats  and  declaraUons  of  the 
officers  that  they  intend  to  enforce  the  resolu- 
tion and  let  the  contract,  will  not  authorize  an 
injunction  on  the  ^und  that  the  contract 
could  not  be  authorized  without  a  vote  of  the 
electors  of  the  city.  No  tax  having  been 
levied  or  assessed,  and  at  most  a  mere  antici- 
pated or  threatened  contract  contemplated, 
which  has  ripened  into  nothing  injurious  to 
the  taxpayers,  and  which  may  never  do  so,  a 
court  of  equity  cannot  be  invoked  in  advance 
to  restrain  the  action  of  the  city  officers.  Fed- 
tick  V.  ^pon  (Wis.)  269 

4.  A  court  of  equity  has  no  Jurisdiction  to 
enjoin  the  infringement  of  an  invention  before 
a  patent  has  been  issued,  notwithstanding  an 
application  for  the  same  has  been  made  and  is 
still  pending  in  the  patent  office.  Bein  v.  Olajf- 
ion  (C.  0.  E  D.  Mich.)  78 

6.  Where  the  facts  show  that  a  stream  is 
not  navigable  for  fioating  logs  without  doine 
irreparable  injury  to  the  estate  through  which 
it  flows,  and  a  person  claims  a  right  to  use  such 
stream  for  that  purpose,  not  only  for  himself, 
but  for  the  public,  and  threatens  to  commit,and 
claims  the  right  to  repeat  the  numerous  tres- 
passes which  the  exercise  of  such  right  neces- 
sarilv  involves,  an  adjoining  landowner  is  en- 
titled to  an  injunction  to  prevent  irreparable 
injury,  and  to  avoid  a  multiplicity  of  suits. 
UaineB  v.  HaU  (Or.)  609 

6.  The  constitutional  provision  that  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  compensation  must  be 
held  to  be  self  enforcing;  and  a  court  of  equity 
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may  enjoin  one  who  propoees  oontlnQonsly  u> 
damage  private  property  for  a  public  iu» 
without  first  making  compensation,  although 
no  statute  has  been  enacted  prescribing  the 
manner  in  which  the  amount  or  compensation 
shall  be  ascertained  and  paid  in  such  cases. 
KanMs  City,  8t.  J.  db  O.  B.  B,  Co,  ▼.  8L  Jo- 
seph  T.  R  Co,  (Ma)  840 

7.  The  destruction  of  valuable  property 
rights  by  raising  the  grade  of  a  street  so  that 
the  dirt  rails  on  adioining  land,  coverinff  up,  a 
portion  of  a  dwelling  house,  is  more  Uian  a 
mere  trespass;  and  an  iniunction  may  be  grant- 
ed to  prevent  it  from  belngdone  wi&out  com- 
pensation to  the  owner.  VandorHp  v.  Grand 
Bapid9  (Mich.)  247 

8.  A  grant  of  "a  right  of  way  as  now  pro- 
vided and  used,  from  the  street  to  the  hjall** 
on  the  third  fioor  over  a  store,  will  not  be  pro- 
tected bv  injunction  if,  after  the  hall,  which 
at  that  time  was  used  for  public  entertainments 
of  all  kinds,  has  been  cut  up  into  four  rooms 
and  let  to  six  or  seven  societies,  some  of  them 
secret  societies — trades  unions, — of  mixed  mem- 
bership amounting  in  all  to  from  600  to  1,006, 
and  holding  meeungs  from  four  to  six  nights 
a  week,  the  complainants  can,  at  relatively 
small  outlay,  re  establish  on  their  own  prem- 
ises a  stairway  which  formerly  led  to  the  halL 
The  use,  having  become  oppressive,  will  not 
be  enforced  in  equity,  but  redress  roust  be 
sought  at  law.    MeBrjids  v.  Sayor  (Ala.)     861 

SOTBB  and  BbIEFS. 

See  also  Gottrtb;  Municipal  GoBFOSAiTONa. 

Distinguished  from  mandamus.  55 

Jurisdiction  to  grant,  prior  to  issue  of  patent : 
ground  for.  78 

Restraining  use  of  trademark.  125 

By  federal  court  against  state  railroad  com- 
missioners. 288 

To  compel  placing  of  telegraph  wires  under 
ground^  449 

To  restrain  trespass.  609 

To  restrain  unfair  competition  in  business. 

769 

INSANE  PERSONS.  See  Oontraots, 
11;  Inbubancb,  1,  2;  Tbial,  14. 

INSOLVENCY  AND  ASSIGNMENT 
FOR  CREDITORS.  See  also  Bonds. 
4;  Conflict  of  Laws,  1;  Pabtnbbship, 
6;  Salb,  1. 

1.  Ga.  Code,  %  1958,  last  clause,  permitting 
a  debtor  to  prefer  one  creditor  to  another  by 
means  of  a  mortgage,  sale,  or  transfer  of  prop- 
erty, provided  the  surplus  is  not  reserved  for 
the  benefit  of  "any  other  fsfvored  creditor  to 
the  exclusion  of  other  creditors,"  was  repealed 
by  the  Act  of  Feb.  28, 1866;  and  a  debtor  may 
now  sell  his  propertv  bona  flde  to  pay  a  debt, 
and  devote  the  surplus  to  a  parHcular  creditor 
or  creditors  in  preference  to  other  creditors. 
Bnoea  V.  KeUy  (Q^)  189' 

2.  Land  which  has  been  conveyed  by  an  in- 
sol  vent  debtor  to  a  bona  flde  purchaser  for  value, 
by  a  deed  which  is  not  recorded  until  after  the* 
vendor's  assignment  in  insolvency  does  nofc 
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pass  to  the  assignee,  but  the  title  thereof  is  in 
She  purchaser.    Smiyihe  y.  Sprague  (Mass.)  823 

8.  The  assignees  of  an  insolvent  banking 
^m,  the  surWTing  partner  of  which  has  made 
an  assignment,  cannot  hold  as  assets  of  the 
firm  the  proceeds  of  checks  and  drafts  which 
were  in  the  mails  at  the  time  of  the  death  of 
the  other  partner,  one  morning  before  banking 
hours,  and  were  received  by  the  survivor  the 
same  daj,  and  paid  by  charging  them  against 
the  accounts  of  the  drawers,  the  proceeds 
1>eing  placed  to  the  credit  of  the  bantc  which 
sent  them.  AlezaTidria  First  Nai,  Bank  v. 
Payne  (Va.)  284 

KoTBB  AND  Briefs. 

Assignment  of  preferences;  annexing  sched- 
ule; sufficiency  oi  schedule  and  affidavit;  va- 
lidity of  assignment,  in  form  of  bill  of  sale. 

189 

Bond  of  assignee;  breach  of.  168 

Awards  by  Commissioners  of  Alabama 
Claims  do  not  pass  by  assignment.  460 

Law  of  p1ao«;  assignment  in  foreign  8tate 
upheld;  transfer  of  property.  702 

INSURANCE.     Bee  also   Bbnbfit   Sooi- 
BTIF.8,  2;  Damaobb,  8;  Plbadino,  19. 

1.  In  order  to  work  a  forfeiture  on  the 
ground  of  self  destruction,  under  a  policy  of 
insurance  providing  that  no  claim  shall  be 
made  when  death  is  caused  by  suicide,  the  as- 
sured must  have  had  sufficient  mental  capacity, 
not  only  to  understand  that  the  act  will  de- 
strov  his  life,  but  also  to  distinguish  its  moral 

?[uality  and  consequences,  and  must  have  per- 
ormed  the  act  with  an  evil  motive.  Blaekatons 
V.  Standard  L.  A  A.  Ins.  Co.  (Mich.)  486 

2.  Death  caused  by  the  cuttloff  of  his  own 
throat  by  an  assured  person  while  insane,  with- 
out knowing  the  result  of  his  act  and  without 
intending  thereby  to  kill  himself,  will  consti- 
tute '*death  bv  external,  violent,  and  accidental 
means,"  within  the  terms  of  a  policy  providing 
that  death  must  be  occasioned  by  such  means 
to  Justify  a  recovery  under  the  policy.         Id, 

8.  Proof  that  the  assured  was  insane  some 
twenty  vears  before  the  policy  was  issued, 
which  fact  was  not  inserted  therein  or  men- 
tioned to  the  company,  is  immaterial  and  will 
not  justifv  a  forfeiture  of  the  policy  on  the 
ground  or  concealment,  if  it  appears  that  the 
company's  agent  filled  out  the  body  of  the  pol- 
icy without  questioning  the  assured  in  regard 
thereto,  and  that  the  onlv  question  talked  over 
was  as  to  the  amount  of  the  policy.  Id, 

4.  Where  a  man,  after  the  death  of  his 
wife,  and  while  he  had  two  children  living,  a 
son  and  a  daughter,  surrendered  a  policy  of 
insurance  upon  his  life,  which  was  payable  to 
"his  wife  and  children,"  and  took  therefor  a 
paid-up  policy,  also  payable  to  "his  wife  and 
children,"  without  naming  them;  and  at  the 
same  time  took  out  another  policy,  designating 
the  beneficiaries  in  the  same  terms;  and,  after 
the  death  of  his  son,  died  without  having  con- 
tracted another  marriage, — the  proceeds  v,f  the 
policies  belong  to  the  daughter  and  the  per- 
sonal representatives  of  the  son,  including  the 
share  which  would  have  belonged  to  the  wife, 
8L.RA. 


If  living;  and  this  share  did  not  lapse  and  re- 
turn to  the  husband  as  undisposed  of.  Hooker 
v.  Sugg  (N.  C.)  217 

5.  The  provisions  in  an  accident  insurance 
policy  which  covers  a  weekly  indemnity  for 
injuries  not  resulting  in  death,  as  well  as  a 
payment  in  case  of  death, — that  the  insurance 
"shall  not  extend  to  any  bodily  injury  of  which 
there  shall  be  no  external  and  visible  sign  up- 
on the  body," — has  reference  to  a  claim  made 
for  weekly  Indemnity,  and  not  an  injury  result- 
ing in  death.  Pavl  v.  Traf)elers  Ins,  Co,  (N. 
Y.)  443 

6.  An  exemption  from  liability  for  death 
from  "inhaling  of  gas,"  in  the  clause  of  an 
accident  insurance  policy  declaring  that  no 
liability  shall  exist  where  the  injury  is  caused 
"by  the  taking  of  poison,  taking  of  poisonous 
substances,  or  by  the  inhaling  of  gas,  or  by  any 
surgical  operation  or  medical  treatment," — 
must  be  construed,  in  the  light  of  the  context, 
to  mean  a  voluntary  and  intelligent  act  of  the 
insured,  and  not  an  involuntary  and  uncon- 
scious act,  and  does  not  exempt  the  company 
from  liability  for  an  accidental  death  by  in- 
haling air  filled  with  illuminating  gas,  while 
asleep.  Id, 

7.  "External,  violent,  and  accidental  means,'' 
within  the  meaning  of  an  accident  insurance 
policy,  includes  gas  in  the  atmosphere,  which 
causes  the  death  of  a  person  who  breathes  it 
while  asleep.  Id. 

8.  A  fire  insurance  policy  which  provides 
that  it  shall  become  void  in  case  the  situation 
or  circumstances  affecting  the  risk  shall  be  al« 
tered  so  as  to  increase  the  risk,  with  the  know- 
ledge or  consent  of  the  assured  and  without 
the  consent  of  the  insurer,  is  rendered  abso- 
lutely void  by  a  temporary  Increase  of  risk 
caused  by  the  manner  of  using  Uie  premises, 
and  which  is  not  a  casual,  inadvertent,  or  inev- 
itable thing;  and  the  policy  will  not  revive 
upon  the  termination  of  such  increase  of  risk 
before  destruction  of  the  property  by  fire. 
Kyis  V.  Commereial  Union  Assur.  Co,  (Mass.) 

508 

9.  After  liability  actually  attaches  under 
a  policy  of  insurance,  the  entire  relation  be- 
tween the  parties  is  changed  from  that  of  in- 
surer and  insured  to  that  of  debtor  and  cred- 
itor; and  clauses  in  the  policy  which  provide 
that  certain  acts  or  omissions  of  the  insured 
shall  invalidate  it  are  thereafter  inoperative. 
Seyk  V.  MiUer's  Nat,  Ins,  Co,  (Wis.)  628 

10.  The  provision  of  Wis.  Rev.  Stat.  §  1948, 
conclusively  establishing  the  value  of  Insured 
real  property  when  wholly  destroyed,  at  the 
amount  of  insurance  written  In  the  policy,  ap- 
plies to  contracts  made  in  other  States  as  well 
as  in  Wisconsin,  where  thej  real  property  is 
situated  in  that  State.  Id, 

11.  A  building  Is  entirely  destroyed,  with- 
in the  meaning  of  WI&  Rev.  Stat.  §  1948,  so 
as  to  make  the  amount  stated  in  the  policy  the 
measure  of  damages  for  its  loss,  when  all  the 
combustible  material  in  it  Is  destroyed,  al- 
though portions  of  the  brick  wsi  s  are  left 
standing,  but  are  useless  as  walls,  and  many, 
perhaps  most,  of  the  bricks  are  spoiled  by  the 
heat.  Id. 

12.  Submission  to  arbitratlaci  of  the  amount 
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of  )o80  on  a  building  insured  is  not  a  wairer 
of  the  benefits  of  a  statute  making  the  amount 
s*nted  in  the  policy  the  measure  of  damages, 
and  does  not  operate  to  limit  the  recovery  on 
the  policy  to  the  award  of  the  arbitrators.  8epk 
V.  Miaer^s  Nat,  Irut,  Co.  (Wis.)  628 

18.  A  woman  who,  on  the  death  of  her 
huRband  without  having  made  any  other  pro- 
vision for  her,  becomes  entitled,  by  an  ante- 
nuptial contract,  to  a  life  estate  In  premises 
insured  by  a  policy  providing  that  it  shall  be- 
come voici  in  case  or  any  change  in  the  title  or 
possession  "except  by  succession  by  reason  of 
the  death  of  the  assured,"— does  not  acauire  her 
rights  by  succession,  and  is  not  entitled  to  any 
interest  in  the  proceeds  of  the  policy.  Quarfes 
V.  Clayton  (Tenn.)  170 

14.  In  the  absence  of  any  covenant,  con- 
tract, agreement,  or  understanding  that  the 
hu9lMmd  should  insure  for  the  benefit  of  his 
wife  property  in  which  &he  acquired  a  life 
interest  on  his  death  by  virtue  of  an  antenup- 
tial contract,  she  ban  no  equitable  interest  in 
the  proceeds  of  a  policy  of  insurance  thereon. 

Td, 

15.  An  insurer's  option  to  pay  or  rebuild 
when  premises  are  dest roved  by  fire  is  not  suf- 
ficient to  raise  an  equity  in  favor  of  third  per- 
sons disappointed  by  the  exercise  of  the  insur- 
er's election  to  pav,  though  they  would  be  en- 
titled to  the  use  of  the  structure*  if  rebuilt.  Id. 

16.  A  provision  in  an  insurance  policy,  that 
the  insurance  shall  not  enure  to  the  benefit  of 
any  carrier,  is  not  void  as  in  restraint  of  trade 
or  contrary  to  public  policy.  North  America 
InM  Co.  V.  EoMton  (Tex.)  424 

17.  A  policy  of  insurance  containing  a  war- 
ranty that  it  shall  not  enure  to  the  benefit 
of  any  carrier  is  avoided  and  ceases  to  be  ope' 
rative  if,  during  the  time  specified  for  its  con- 
tinuance, the  insured  contracts  to  give  a  car- 
rier any  right  to  benefit  under  the  policy.    Id, 

18.  A  certificate  of  insurance,  to  convey  all 
the  rights  of  the  original  policy  holder  to  a  pur- 
chaser of  the  insur^l  property,  issued  after  his 
agents  had  delivered  the  property  to  carriers 
under  a  bill  of  lading  providing  that  the  car- 
rier should  have  the  benefit  of  any  insurance 
upon  the  property,  confers  no  right  on  the 
carrier,  where  the  original  policy  contained  a 
warranty  that  the  insurance  should  not  enure 
to  the  benefit  of  any  carrier,  and  the  certificate 
was  issued  without  notice  of  the  provisions  of 
tbe  bill  of  lading,  although  the  carrier  had  no 
notice  of  that  warranty  in  the  policy.  Id, 

19.  A  policy  valid  upon  its  face  and  in  the 
liands  of  the  insured  at  the  time  of  a  loss, 
which  is  not  null  and  void,  but  merely  voida- 
ble at  the  option  of  the  company,  because  a 
fsubsequent  policy  from  another  insurer  was 
taken  without  the  consent  of  the  first  insurer, 
is  to  be  treated  as  "other  insurance,"  within 
the  meaning  of  a  clause  in  the  latter  policy, 
providing  that  the  insurer's  liability  on  the 
policy  shall  be  only  in  proportion  to  the  whole 
amount  of  insurance.  Saville  v.  JSiTia  Inn. 
Co.  (Mont)  542 

NOTBS  AND  BrISFB. 

Personal  character  of  the  contract;  insurable 
Interest:  election  to  rebuild.  170 

r.  r..  K.  A. 


Reformaticn  of  policy.  189 

Bffect  of  stipulation  that  it  shall  n-4  enure 
to  the  benefit  of  carrier.  424 

What  constitutee  an  accidental  Oeath;  Inhal- 
ing of  gas.  44S 

Suicide  hot  accidental  death;  life;  provislona 
which  avoid  policy;  violation  of  law;  death 
caused  by  medical  treatment;  influenoe  of  li- 
quor; suicide;  effect  of  insanity.  48S 

How  far  policy  governed  by  law  ol  place; 
when  liability  fixed;  value  of  property  in  case 
of  total  destruction.  523 

Effect  of  adjustment  of  rights  under  policy. 

543 

HITEBEST.     See    also    PnnrciPAi«    akd 

SURBTT. 

1.  The  recovery  against  the  surety  in  a 
bond  for  the  payment  of  money  is  not  limited 
to  the  penalty,  but  may  exceed  it  so  far  as 
necessa^  to  include  interest  from  the  time  of 
the  breach.  Interest  after  the  breach  is  re- 
coverable, not  on  the  ground  of  contract,  but 
as  damages.     ¥rink  v.  Southern  Eoep.  Co.  (Oa.) 

483 

2.  Interest  on  a  bond  in  an  action  for  neg- 
ligence whereby  money  was  lost  is  recoverable, 
not  from  the  time  the  money  was  lost,  but 
from  the  time  of  a  demand  for  payment  made 
upon  the  principal  and  surety;  and  if  no  de- 
mand had  been  previously  made,  it  is  recover- 
able only  from  the  time  the  writ  was  served 
upon  the  defendants.  Id. 

INTOXICATING  JA^VOBS.  See  also 
Constitutional  Law,  8;  Contracts, 
18;  Statutes,  12. 

1.  Intoxicating  liquors  purchased  in  another 
State,  when  delivered  to  the  purchaser,  though 
remaining  in  the  original  packages,  become  at 
once  sublect  to  the  laws  of  the  State  where 
they  are  aelivered;  and  the  owner  has  no  right 
to  use  or  dispose  of  them  in  a  manner  differ- 
ent from  that  prescribed  by  the  laws  of  the 
titate  for  the  sale  or  use  of  such  property  gen- 
erally.    CoUins  V.  HiU»  (Iowa)  110 

2.  The  prohibition  of  the  sale  of  intoxicat- 
ing liquors,  being  a  matter  which  belongs  to 
the  police  powers  of  the  government,  may  with 
propriety  be  left  to  each  county;  and  a  statute 
providing  for  local  option  in  this  respect  is  not 
an  unconstitutional  delegation  of  legislative 
power.  Territory,  Mcmahon,  ▼.  &  Connor 
(Dak.)  855 

8.  A  local  option  law  providing  for  the  pro- 
hibition of  the  sale  of  intoxicating  liquors  in 
counties  by  vote  of  the  electors  \&  not  beyond 
the  power  of  Congress  in  places  over  which  it 
has  exclusive  powers  of  legislation.  Id. 

4.  The  provision  of  the  Revised  Statutes  of 
the  United  States,  that  no  license  shall  be  con- 
strued to  authorize  any  business  within  any 
State  prohibited  by  the  laws  thereof,  applies 
to  a  Territory  as  well  as  to  a  State,  by  virtue 
of  tit.  Internal  Revenue,  chap.  1,  §  1.  Id. 

5.  Under  U.  S.  Rev.  Stat,  g  1861,  giving 
legislative  power  to  a  Territory  on  all  rightful 
subjects  of  legislation  not  inconsistent  with  the 
Constitution  and  laws  of  the  United  States,  r^ 
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Territorial  Legidatme  may  paas  a  local  oplion 
law.  Id. 

9.  A  Btatute  proTiding  for  local  option  as 
to  the  sale  of  intoxicating  liquors,  which  does 
not  seek  to  confiscate,  destrov,  or  prevent  any 
lawful  use  of  them  except  in  so  far  as  a  de- 
preciation in  value  may  result  from  prohibit- 
ing the  sale,  is  not  unconstitutional  as  impair- 
ing the  rights  of  private  property.  Id. 

7.  The  Dakota  Local  Option  Law  of  1887, 
chap.  70,  is  not  invalid  for  failure  to  provide 
penalties,  because  in  terms  and  by  implication 
It  continues  the  former  penalties  in  force,  and 
provides  an  additional  remedv  for  the  restraint 
of  the  sale  of  intoxicating  liquors  by  injunc- 
tion. Id. 

8.  Where  an  incorporated  association  pur- 
chases beer  outside  of  the  8tate  of  Kansas,  and 
bring?  it  into  the  State,  and  then  sells  chips  to 
its  members,  each  chip  representing  a  drink  or 
glass  of  beer,  and  then  furnishes  a  drink  or 
ff lass  of  beer  for  each  chip  returned  by  a  mem- 
ber, and  the  beer  is  drank  as  a  beverage,  and 
neither  the  association  nor  any  of  its  members 
has  any  permit  to  sell  intoxicating  liquors,  the 
members  of  the  association  who  deliver  the 
beer  on  the  return  of  the  chips,  and  the  presi- 
dent of  the  association,  who  is  present  at  the 
time  and  knows  of  these  things,  may  be  prose- 
cuted, convicted,  and  punished  for  sellin^r  in- 
toxicating liquors  in  violation  of  law.  State 
y.  Horaeek  (Kan.)  687 

9.  An  action  to  recover  damages  for  in- 
lury  to  support  by  the  death  of  plaintiff's  hus- 
band while  intoxicated  by  liquor  given  or  sold 
him  by  defendant  is  not  an  action  of  tort  at 
common  law,  but  is  purely  statutory.  Cruse 
▼.  Aden  (111.)  827 

10.  The  Illinois  Dramshop  Act,  §  9,  giving 
a  right  of  action  for  injury  in  person  or  prop- 
erty or  means  of  support  by  an  intoxicated  per- 
son, or  in  consequence  of  intoxication,  against 
the  persons  selling  or  giving  the  intoxicating 
liquors  which  caused  the  intoxication  in  whole 
or  in  part,  does  not  apply  to  persons  not  either 
directly  or  indirectly  engaged  in  the  liquor 
traffic,  and  gives  no  ri^ht  of  action  against  one 
who  dves  a  glass  of  intoxicating  liquor  to  a 
friend  as  a  mere  act  of  courtesy  or  politeness, 
without  any  purpose  or  expectation  of  pecu- 
niary gain  or  profit.  Id. 

Notes  a^td  Brisf& 

Bee  also  Clxtb. 

Regulation  of  sale  of,  falls  within  police 
power;  statutes  regulating;  constitutional  reg- 
ulaiion  of,  not  an  interference  with  commerce. 

110 

Lien  for  nonpayment  of  license  fee.  194 

Prosecution  for  sale  out  of  county.  199 

Liability  of  one  giving  them  away.  827 

Constitutionality  of  local  option  law.  855 

Contract  to  defend  illegal  sale  of,  void.  881 

JUDGMENT.    Bee   also  Courts,    8;  Evi- 
DBHCE,  5;  Sunday,  2. 

1.  A  justice's  court  judgment  rendered  by 
a  magistrate  outside  the  limits  of  his  jurisdic- 

8  L.  R.  A. 


lion,  allhoucli  by  consent  of  the  parties,  is  il- 
legal and  void.    Etoek  v.  Hendenon  (Gki.)   825 

2.  Where  a  court  of  general  jurisdiction 
has  summary  powers  con&rred  upon  it  which 
are  wholly  derived  from  statute,  and  not  c. 
ercised  according  to  the  course  of  the  common 
law,  or  are  not  part  of  ita^general  jurisdiction, 
ita. decisions  must  be  regarded  and  treated  like 
those  of  courts  of  limited  and  special  Jurisdic- 
tion.   Fkirgeum  v.  Jonee  (Or.)  620 

8.  There  is  a  marked  distinction  between 
jurisdiction  and  the  exercise  of  Jurisdiction. 
When  jurisdiction  has  attached,  all  that  fol- 
lows is  but  the  exercise  of  jurisdiction,  but  Ju 
risdiction  does  not  attach  until  the  conditions 
upon  which  it  depends  are  fulfilled.  Hence  a 
decree  rendered  without  jurisdiction  does  not 
estop  anyone,  and  may  be  collaterally  assailed 
in  any  action.  Id. 

4.  No  person  shall  be  personally  bound 
by  a  decree  until  he  has  his  day  in  court,  by 
which  is  meant,  until  he  has  been  duly  cited  to 
appear  and  has  been  afl'orded  an  opportunity  to 
oe  heard.  A  Judgment  without  such  vitatlon 
and  opportunity  wants  all  the  attributes  of  a 
Judicial  determmatioc.  Id. 

5.  Proceedings  for  the  settlement  of  a  de- 
cedent's estate,  ny  which  certain  stock  of  a 
municipal  corporation  is  allotted  to  his  widow, 
will  not  bind  the  corporation,  if  it  is  neither 
party  nor  privy  to  the  suit  and  has  no  notice 
thereof,  so  as  to  render  it  liable  for  the  value 
of  such  stock,  if  it  subsequently  permits  a  trans- 
fer of  the  same  on  its  books  after  a  sale  there- 
of by  the  executor,  where  there  is  nothing  ii> 
the  will  to  indicate  any  likelihood  of  an  appeal 
to  the  courts  for  any  purpose,  and  the  corpo 
ration  is  not  informed  of  the  allotment,  but  tht* 
stock  is  suffered  to  remain  on  its  t)ooks  in  the 
name  of  the  decedent's  estate.  Chapman  v. 
Charle»Um  (S,  C.)  811 

6.  The  rights  of  a  railroad  company  under 
a  decree  condemning  land  of  the  company  for 
a  highway,  but  giving  the  railroad  company  a 
right  to  keep  and  maintain  railroad  tracks- 
thereon,  must  be  determined  only  by  the  term^ 
of  the  decree,  without  regard  to  theconsidera 
tions  which  entered  into  an  agreement  of  whicli 
the  decree  was  the  product.    Kansas  City,  6f 
J.  d  C  B.  B.  Co,  V.  8t,  Joseph  T.  R  Co 
(Mo.)  24()- 

7.  Whether  or  not  a  state  court  has  juris- 
diction to  enforce  penalties  for  usury  prescribed 
by  state  law,  in  an  action  by  a  national  bank, 
where,  in  such  an  action,  the  defendant  has  set 
up  as  a  defense  that  Ulegal  interest  has  been 
received  by  the  bank,  and  asks  for  a  deductioik 
of  the  usurious  interest  from  the  amount,  and 
has  received  a  judgment  in  his  favor  to  that 
extent,  he  is  estopped  from  subsequently  ob 
jectine  to  the  authority  of  the  court  to  render 
the  judgmeDt,  and  bringing  an  action,  under  U. 
8.  Kev.  Stat.  §  5198,  to  recover  twice  the 
amount  of  the  illegal  interest.  BoUong  v. 
Schuyler  Nat.  Bank  (Neb.)  14^ 

8.  A  motion  to  discharge  a  Judgment  wiU 
be  granted,  under  the  practice  in  Wisconsin, 
where  it  would  be  against  equity  and  good 
conscience  to  require  the  defendant  to  pay  it. 
La  Fayette  County  Monument  Corp.  y.  Magoon 
(Wis.)  761 
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9.  A  decree  for  alimony  in  a  case  of  ili- 
vorce  a  vineulo,  made  without  reserve,  although 
for  monthly  pavments,  is  final,  and  cannot  oe 
changed  after  the  expiration  of  the  term  or  the 
time  within  which  a  new  trial  may  be  had. 
^Sampion  y.  Bampwn  (R  I.)  849 


NOTBB  ASD  BRISF& 

When  a  bar;  conclusiveness. 


142 


JURY.    See  Tbial,  Notbb  asd  Bbikfs. 

JUSTICE  OF  THE  PEACE. 

Under  S.  0.  Const,  art.  1,  g  19,  providing 
that  all  offenses  less  than  felony,  in  which  the 
puDishment  does  not  exceed  a  fine  of  $100  or 
imprisonment  for  thirty  days,  shall  be  tried 
aummarily  before  a  justice  of  the  peace,  etc., 
a  justice  of  the  peace  has  exclusive  jurisdiction 
of  cases  of  petit  larceny  since  the  Act  of  1887 
fixinff  the  punishment  for  that  offense  within 
the  limits  mentioned.    State  v.  Coolw  (8.  G.) 

181 

LANDLORD  AND  TENANT.    See  also 
DAJdLAGEs,  16;  Eminent  Domain,  1. 

1.  The  owner  of  a  bulidinff  who  leases  parts 
of  it  to  different  tenants  wno  have  a  single 
stairway  in  common  is  under  an  implied  cove- 
nant to  iLeep  it  in  safe  and  convenient  repair. 
Saxoyer  v.  McQUUcuddy  (Me.)  468 

2.  An  agreement  under  seal  between  a 
land  owner  and  an  incorporated  company,  his 
lessee,  that  certain  lawful  restrictive  covenants 
and  conditions  contained  in  an  agreement  and 
its  accompanying  memorandum,  looking  to 
the  formation  of  the  companv  and  the  execu- 
tion of  the  lease  which  had  been  entered  into 
between  such  land  owner  and  the  projectors  of 
the  company,  should  be  binding  upon  the  lessee 
and  its  assigns  and  should  be  full  v  carried  out, 
will  render  such  conditions  binaing  upon  the 
lessee  and  its  assigns  with  notice,  although  they 
were  not  actually  incorporated  in  the  lease,  and 
the  agreements  were  not  recorded  as  a  part 
thereof.    NetobM  v.  Peabody  HeighU  Oo.  (Md.) 

679 

8.  A  lawful  restrictive  covenant  entered  in- 
to by  a  lessor  and  his  lessee  in  respect  to  the 
manner  of  using  the  leased  property  will  be 
enforced  by  a  court  of  equity  against  the  lessee 
and  his  assigns  with  notice,  although  the  cove- 
nant \b  not  of  a  character  to  run  with  the  land. 

Id. 

4.  One  who  has  executed  a  contract  for  the 
leasing  of  a  house,  taken  possession  under  it, 
and  paid  rent,  cannot  repudiate  it  because  it 
does  not  give  the  number  of  the  house.  BtUk- 
ley  Y.  Devine  (IW.)  880 


Notes  and  Bbiefs 

Right  to  emblements. 
Effect  of  blank  in  lease. 
Agreements  to  repair. 
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880 
468 


LARCENY.    See  Justice  of  the  Peace. 

LEVY  AND  SEIZURE. 

1.  Land  purchased  in  her  own  name  by 
m  wife,  to  wnom  her  husband  gave  a  check  for 
8L.R.A 


pension  money,  which  she  collected  and  \  *- 
vested  in  the  real  estate,  is  exempt  from  seiz- 
ure for  his  debu,  under  U.S.  Rev.  Stat  g4747, 
providing  that  pension  money  ''shall  enure 
wholly  to  the  benefit  of  such  pensioner." 
Holmei  V.  TaOada  (Pa.)  219 

2.  A  man  who,  by  marriage,  becomes  a 
ftema  Jlde  resident  householder  of  the  State  of 
Indiana  between  the  date  of  the  levy  on  his 
property  and  tl^s  day  fixed  for  the  sale,  is  enti- 
tled to  the  exemption  of  a  householder,  as  the 
statutes  of  the  State  authorize  a  schedule  to  be 
filed  and  property  levied  upon  to  be  exempted 
from  sale  at  any  time  before  the  sale  is  actually 
made.    BMmon  v.  Hughee  (Ind.)  883 

8.  One  partner  may  purchase  all  the  part- 
nership property,  and  thereby  become  entitled 
to  the  legal  exemption  from  execution  thereon 
as  indivMual  property,  where  the  transaction 
is  made  in  sood  faith  without  intent  to  defraud 
creditors,  iSthough  the  firm  is  at  the  time  in- 
solvent   Qoudy  V.  Werbe  (Ind.)  114 

LIBEL  AND  SLANDER.    See  also  Con. 

BTITUTIONAL  LaW,   1 ;  £VIDBNGB»  26,  27; 

Pleading,  11,  12;  Statutes,  2,  8. 

1.  No  action  tor  libel  can  be  maintained 
for  any  defamatory  matter  contained  in  a 
pleading  in  a  court  of  civil  jurisdiction.  Such 
a  publication  is  absolutely  privileged.  Runge 
V.  FrahkUn  (Tex. )  417 

2.  Published  words  charging  a  wife  with 
deserting  her  husband  in  sickness  are  libelous 
per  se.    Smith  v.  Smith  (Mich.)  52 

8.  Defamatory  words  in  a  notice  forbidding 
all  iMrsons  from  trusting  or  harboring  a  wife 
on  the  husband's  account  are  evidence  of  mal- 
ice, and  not  privileged.  Jd 

4.  Communications  or  publications  which 
upon  proi)er  occasions  are  qualifledly  privi- 
leged are  not  privileged  when  made  by  persons 
actuated  by  malice.  Id, 

6.  It  is  no  excuse  or  defense  for  publishing 
a  libelous  notice  forbidding  credit  to  a  woman 
on  her  husband's  account,  that  defendant 
caused  it  to  be  published  and  paid  for  it  by  di- 
rection of  the  husband,  who  was  his  son.    Id. 

6.  Mere  belief  in  the  truth  of  the  publication 
is  not  necessarily  enough  to  constitute  *'good 
faith"  on  the  part  of  the  publisher;  there  must 
have  been  an  absence  of  negligence,  as  well  as 
improi)er  motives,  in  making  the  publication. 
It  must  have  been  honestly  made  in  the  belief 
of  its  truth  and  upon  reasonable  grounds  for 
this  belief,  after  the  exercise  of  suSi  means  to 
verify  its  truth  as  would  be  taken  by  a  man  of 
ordinary  prudence  under  the  circumstances. 
AUen  V.  Pioneer  Prese  Ch.  (Minn.)  682 

7.  When  an  alleged  libelous  publication  con- 
sists of  several  epithets,  defendant  may  be 
I)ermitted  to  disclaim  any  intention  to  apply 
certain  of  the  epithets  to  plaintiff,  and  to  justify 
the  others.    Amott  v.  Standard  Amo,  (Conn.) 

09 

8.  A  communication  from  a  husband  to 
his  wife,  not  in  the  presence  of  any  other  per- 
son, does  not  constitute  a  publication,  in  the 
meaning  of  the  law  of  slander.  Setter  v.  Mont- 
gomery (CsA,)  653 
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KoCTSAHD  Bsmra. 

IfaHoe;  pablication;  words  actionable  per  m. 

52 

Pablioation;  copying  article  from  other  pa- 
peia;  parol  evidence  to  show  intent  and  want 
of  malice.  68 

Filing  or  pablishlng  pleadings  in  a  niit,  not 
a  pablication.  417 

Burden  of  proof;  effect  of  maUce;  measure 
of  damages.  588 

LICENSE.  See  also  Commsbob,  9;  OoNsn- 
TunoHAL  Law,  7;  Ixtoxioatihg  Li- 
quoBs,  8,  4;  Mabdamto,  5. 

1.  The  special  aasistant  of  the  department 
of  agriculture  has  no  nower  to  bind  toe  board 
in  the  matter  of  granons  licenses  br  any  rep- 
resentations he  can  make.  Bni  UOffol  Min, 
Oo.  Y.  Eagood  (8.  0.)  841 

%.  An  ordinance  prohlbltlnff  certain  pur- 
suits without  first  being  licensed  is  Invalid  un- 
less it  names  a  fixed  and  definite  license  fee 
which  all  persons  engaged  in  like  business 
shall  pay.    BOU  ▼.  QtMOisn  (Ind.)  861 

8.  An  ordinance  which  does  not  fix  any 
amount  to  be  paid  as  a  license  for  a  business 
which  it  prohibits  without  a  license,  but  leaves 
it  open  for  the  common  council  to  fix  the  fee 
to  De  charged  in  each  particular  case,  and  idso 
gives  the  council  the  right  to  delegate  the  power 
to  fix  the  fee  to  the  mayor  of  the  city,  and 
which  does  not  state  the  time  of  the  duration 
and  validity  of  the  license, — ^is  invalid.      Id, 

Notbs  ahd  Bbiefb. 
See  also  brroxicATiKe  Liquobs;  Municipal 

OOBPOBATIONa 

To  hawkers  and  peddlers;  validity  of;  valid- 
ity of  law  requiring  peddler  to  take  out.       706 

Mandamus  does  not  lie  to  compel  granting  of, 
by  state  board  of  agriculture.  841 

XilBII.    See  also  Livbbt  Stablb. 

1.  There  is  no  constitutional  objection  to 
the  enforcement  of  a  lien  by  a  subcontractor 
who  takes  the  formal  steps  required  by  stat- 
ute, in  a  case  where  the  owner,  before  know- 
ledge or  notice  of  his  demand,  has  paid  to  the 
original  contractor  the  full  amount  of  the  con- 
tract price,  and  this  has  all  been  applied  by  the 
contractor  to  discharge  other  viuld  claims. 
Emry  <ft  0,  Oo,  v.  Bwm  (Mo.)  888 

8.  The  lien  of  a  subcontractor,  under  Mo. 
Rev.  Stat  1879,  g  8178,  giving  him  a  lien  upon 
a  building  or  improvements  to  secure  payment 
for  labor  or  matedalSf  is  not  limilea  ^  to  the 
amount  fixed  by  the  contract  of  the  owner 
with  the  original  -contractor,  and  is  not  de- 
feated. If  filed  within  the  time  prescribed  by 
statute,  by  the  fact  that  the  owner  had  paid 
the  original  contractor  the  full  amount  of  the 
contract  price,  and  the  contractor  had  paid  out 
the  whole  sum  to  discharge  other  valid  daims, 
reserving  nothing  to  himself.  Id. 

8l  Allen  in  favor  of  "the  contractor,  sub- 
contractor, materialman,"  etc.,  under  the  Act 
of  Congress  of  1884,  chap.  14B,  relating  to  the 
District  of  Columbia,  does  not  extend  to  a  sub- 1 
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contractor  under  a  subcontractor.    Mtmroe  v. 
Hannan  (D.  C.)  549 

Notbs  ahd  BBners. 

See  also  Ihtoxioating  Liquobs. 

Of  subcontractor.  888.  549 

Of  livery-stable  keeper  upon  h)ne;  effect  of. 

654 

LIHITATIOH  OF  ACTIOHS. 

1.  The  lapse  of  time  cannot  be  relied  upon 
to  bar  a  suit  in  equity  to  reform  a  policy  of  in- 
8urance»  which  is  auxiliary  to  an  action  already 
commenced  at  law  upon  the  policy,  if  the  lat- 
ter was  brought  within  the  time  limited. 
Bcmnhaum  v.  OouneU  Sluff$  /its.  Gb.  (C.  C. 
N.  D.  Iowa)  189 

8.  A  suit  in  behalf  of  some  of  the  benefi- 
ciaries, under  a  statute  giving  a  right  of  action 
for  the  death  of  a  person,  does  not  affect  the 
running  of  the  statute  against  another  who  is 
not  Joined  with  them.  ISoit  Line  d  B.  B,  B, 
Ch.  V.  Oulbenon  (Tex.)  567 

8.  If  the  husband  and  wife,  by  a  deed  void 
as  to  her  for  want  of  a  proper  certificate  of  her 
examination  uid  acknowledgment,  convey 
land  owned  by  her  in  which  he  has  a  freehold 
forttteir  joint  lives,  to  a  party,  and  put  him  in 
possession,  such  purchaser  is  entitled  to  hold 
that  possession  until  the  death  of  the  husband; 
and  neither  the  wife,  nor  her  heirs,  nor  any 
one  claiming  under  them,  have  any  right  of 
entry  until  the  husband's  death;  and  right  of 
action  does  not  accrue  to  them,  nor  does  the 
Statute  of  Limitations  run  against  them,  until 
his  death.  (MrUral  Land  Co.  v.  Laidlmt  (W. 
Ya.)  826 

4.  In  a  suit  to  collect  a  Judgment  against 
an  insolvent  corporation  from  a  stockholder 
thereof,  the  statute  does  not  commence  to  run 
against  the  judgment  creditor  and  in  favor  of 
the  stockholder  until  the  entry  of  the  judg- 
ment. PtfwXL  V.  Oreganian  R  Oo,  (C.  C.  D. 
Or.)  201 

5.  The  Statute  of  Limitations  begins  run- 
ning against  a  promissory  note  payable  on  de- 
mand and  bearing  interest,  at  its  date.  MilU 
V.  Da^  (K.  T.)  894 

6.  Unless  the  last  memorandum  of  a  pay- 
ment of  interest  upon  a  note  otherwise  barred 

5f  the  Statute  of  Limitations  was  made  within 
X  years  of  the  death  of  the  obligor,  no  action 
can  be  maintained  on  the  note  against  his  ad* 
ministralor.  Id. 

7.  An  action  commenced  against  a  compa- 
ny as  a  corporation  cannot  m  sustained  on 
an  iMpsendment,  after  the  Statute  of  Limita- 
tions has  run,  alleginff  that  the  company  was 
a  partnership,  instead  of  a  corporation,  and 
substituting  the  individual  partners  as  defend* 
ants,  although  the  original  summons  was 
served  upon  one  of  them  as  the  business  man- 
ager of  the  supposed  corporation,  and  an 
answer  had  been  filed  in  the  name  of  the  com- 
pauT,  before  the  statute  had  run,  without  dis- 
clomng  whether  it  was  incorporated  or  not. 
LnUherman  v.  TimM  Oo.  (Ey.)  884 

US  PEHDEV8. 

The  pendency  of  a  suit  to  declare  the  Invalid' 
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LiYKBT  Stable— Mahdamitb. 


Ity  of  the  title  of  a  mortgagor  is  notice  to  pur- 
cnasen  at  a  sale  on  f  orecloeure  of  the  mortgage, 
of  the  rights  of  the  plaintiff  In  such  suit. 
BandaU  v.  Duff  (Cal.)  754 

UVEBY  STABIiB. 

The  BtatutoTT  lien  of  a  liverr-stable  keeper, 
ffiven  bj  Mill.  &  Y.  (Tenn.)  Code,  %  8760.  is 
Inferior  to  a  mortgage  duly  registerad  before 
the  feeding  of  the  horse  for  which  the  lien  is 
claimed,  in  the  absence  of  an  agency  or  some 
other  authorization  or  recognition  by  the  mort- 

tgoe  in  respect  to  the  keeping  of  the  horse. 

eGh&e  T.  mwi/rd»  (Tenn.)  654 
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LOCAL  OPTIOH.    See  InroziCATraG  Li- 
quoBS,  2-7. 

LOGS  AND  LOGGING.    See  also  Neg. 

LIGBNCB,  14. 

The  owner  of  logs  having  the  rig^t  to 
erect  and  extend  a  b<Mm  in  a  stream,  who  ex- 
ercises due  care  and  diligence  to  prevent  the 
formation  of  Jams,  and,  in  case  a  Jam  is 
formed,  to  remove  it  within  a  reasonable  time, 
is  not  liable  to  another  person  for  damages  sus- 
tained by  him  in  consequence  of  the  obstruc- 
tion of  the  stream  by  such  a  1am  whereby  he 
is  delayed  in  rafting  other  logs.  Ea/rM  v. 
J<mm  (Ala.)  406 

LOTTERIES. 

1.  A  lotterv  is  a  scheme  by  which  a  re- 
sult ii  reachea  by  some  action  or  means  taken, 
in  whldi  result  man*s  choice  or  will  has  no 
part,  and  which  human  reason,  foresiffht,  saga- 
city, or  design  cannot  enable  him  to  know  or 
determine  until  the  same  has  been  accom- 
plished.   P^opU  V.  EOioU  (Hich.)  408 

2.  Where  a  policy-dealer  receives  money 
from  another  person,  who  selects  two  or  more 
numbers  in  proportion  to  the  amount  paid,  on 
an  agreement  to  repay  a  sum,  the  amount  of 
which  is  to  be  determined  by  the  result  of  a 
drawing  of  numbers  in  another  State,  accord- 
ing to  the  correspondence  between  the  num- 
bm  selected  and  those  drawn,  he  is  guilty, 
under  How.  Stat.  (Mich.)  %  0881,  of  setting  u] 
and  promoting  a  lottery  for  money. 


I 
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Definition  of. 

MANDAMUS. 

1.  Mandamus  is  the  proper  proceeding  when 
a  party  has  a  lecal  right  to  the  enjoyment  of 
wnich  the  discharge  of  a  miniBtenal  duty  on 
the  part  of  a  public  officer  who  refuses  to  per- 
form it  is  necessary,  and  thejparty  luis  no  o&ier 
adequate  remedy.  BUUe,  CharUtton,  0,  d  0, 
H,  Oo.  V.  Whiiendei  (S.  0.)  777 

2.  A  ministerial  duty  on  the  part  of  a  pub- 
lic officer,  the  discharge  of  which  may  be  com- 
pelled bv  mandamus,  Ib  some  duty  imposed  ex- 
pressly by  law,  not  by  contract,  or  whidi  arises 
necessarily  as  an  incident  to  the  office,  involv- 
ing no  discretion  in  its  exercise,  but  mandatory 
and  imperative.  Id. 

8.  Where  a  township  issues  raih-oad-aid 
bonds  under  an  Act  which  is  subsequently  de- 
IL-R.  A. 


clared  unconstitutionaL  and  ii  is  agreed  that 
the  bonds  shall  be  held  by  a  thhrd  party  until 
the  road  is  in  a  certain  state  of  completion,  to 
be  determined  by  the  oertiiicate  of  the  engineer 
in  charge,  and  shall  then  be  delivered  to  the 
construction  company,  provided  the  engineer's 
certificate  is  Indorsea  by  the  chairman  of  the 
county  commissioners  and  his  signature  at- 
tested by  the  clerk, —  the  whole  transaction  be- 
ing a  nullity,  there  is  no  ministerial  duty  im- 
posed upon  the  said  chairman  and  clerk  to 
indorse  and  attest  the  certificate,  which  will  be 
enforced  by  mandamus.  Id, 

4.  The  board  of  agriculture,  under  the  South 
Carolina  Act  of  1884  (18  Stat.  779),  having 
power  to  grant  or  refuse  a  license  to  mine  phos- 
phate ro<£  in  navigable  streams,  "as  the  said 
board  may  in  its  cuscretion  deem  best  for  the 
Interests  of  the  State,"  the  issue  of  such  a  li- 
cense will  not  be  compelled  by  mandamus. 
F&rt  Bayal  Min,  Co.  v.  Hanood  (S.  C.)         841 

5.  A  board  having  discretion  to  grant  or  re- 
fuse a  license,  the  conditions  on  which  it 
offers  to  grant  the  license  are  entirely  imma- 
terial on  an  application  for  mandamus.       IdL 

8.  Upon  summary  proceedings  in  mandamus 
to  compel  Uie  issue  of  a  license,  the  constitu- 
tionality of  a  statute  giving  discretion  as  to  the 
granting  of  a  license  cannot  be  determined.  Id. 

7.  When  neither  the  speaker  of  the  House  of 
Delegates  nor  the  Joint  Assembly  of  both  Hous- 
es of  the  Legislature  convened  under  W.  Va. 
Const  art  7,  ^  8,  for  the  purpose  of  opening 
and  publishing  the  returns  of  the  election  for 
the  office  of  governor,  does  in  fact  open  and 
publish  the  returns  in  respect  to  said  office,  or 
declare  any  person  elected  to  that  office,  the 
supreme  court  cannot  by  mandamus  adjudge 
the  person  who  appeals  from  the  returns  certi- 
fied to  the  speaker  of  the  House  to  have  received 
the  highest  number  of  votes  for  that  office  to 
be  the  governor,  and  compel  the  person  who 
was  the  governor  during  Aie  preceding  term 
to  deliver  the  office  and  the  insignia  to  him. 
Qoff  V.  WiUon  (W.  Va.)  58 

8.  Mandamus  cannot  be  resorted  to  in  or- 
der to  compel  a  corporation  to  transfer  shares 
of  stock  to  a  person  to  whom  they  have  been 
delivered  by  the  former  owner  without  a  writ- 
ten assignment.  BumatitU  Tump,  Co,  v. 
8taU,  jKCkOa  (Ind.)  265 

9.  Mandamus  will  issue  by  the  Supreme 
Court  of  Missouri  to  compel  the  Kansas  dtj 
Court  of  Appeals  to  reinstate  a  case  which  ft 
has  dismissed  over  the  appellant's  objection  on 
an  insufficient  proffer  of  satisfaction  of  his  de- 
mand for  relies  State,  Ba§fha,  v.  Kanui  OUg 
Ot.  App.  (Mo.)  476 

NOTBB  AKD  BBIBF8. 

See  also  Licbkbb. 

As  a  remedy;  purpose  parolj  mandatory: 
distinguished  m>m  iniunction;  oiscretion  as  to 
issuing;  cannot  Uy  title  to  office;  distinguished 
from  prohibition.  54 

For  what  purposes  issued;  requisites  to  ap- 
plication; to  compel  issuance  of  corporate 
stock;  to  set  aside  service  of  process.  265 

To  inferior  tribunal;  rulings  dismissing  ap- 
peal cannot  be  reviewed  by.  476 


Maraebd  Woman  ;  Masteb  akd  SsBYAirr. 
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Nature  of  the  proccfls;  requisites;  clear  legal 
right  must  be  shown;  duty  of  officer  to  act;  to 
control  discretion;  to  chief  executiye  of  State. 

777 

XABBIED    WOMAN*     See  Hubbahd 

AND  WiFB,  6. 

MASTER  AND  SERVANT.  See  also 
Carbibbb,  19;  Contraots,  19,  18;  Dam- 
AGK8,  1,  2,  18;  Nbolioxngb. 

1.  In  working  with  a  derrick  the  foreman 
and  his  assistants  are  fellow  servants,  and  the 
master  is  not  responsible  to  any  one  of  them 
for  Uie  negligence  of  any  other  in  the  use  of 
the  matemls  and  implements  which  the  master 
has  supplied.    MoKinncn  ?.  Nwrero8$  (Mass.) 

820 

9.  An  employer  is  not  liable  for  an  injury 
•ustained  by  an  employ^  while  working  near 
a  derrick  managed  by  a  fellow  servant,  because 
of  tiie  breaking  of  a  rope,  where  none  of  the 
appliances  furnished,  unless  it  may  have  been 
the  rope,  was  defective,  and  a  new  rope  was 
there,  ready  for  use,  if  the  workmen  chose  to 
use  it,  and  also  a  tackle  which  could  have  been 
used.  Instead  of  the  single  rope,  if  desired.   Id. 

8.  In  leepect  to  such  work  as  properly  be- 
lonfTS  to  a  servant  to  do,  a  superintendent  is, 
whue  performing  it,  discharging  the  duty  of  a 
servant,  for  whose  n^ligence  and  carelessness 
the  master  is  not  responsible  to  coservants. 
HuMey  V.  Ooger  (N.  T.)  659 

4.  Where  the  superintendent  of  repairs  to 
a  ship  directed  assistants  to  be  sent  up  from  the 
liold  to  open  a  hatchway  on  the  main  deck,  and 
when  two  men  arrlvea  for  that  purpose,  and, 
with  another  employ^,  approached  the  hatch- 
way, called  out  to  one  of  the  men  by  name, 
nyingf  "Take  off  that  hatch,"  and  the  man 
addressed,  supposing  one  of  the  others  had 
hold  of  the  otner  end,  took  hold  of  the  hatch 
and  pulled  the  opposite  end  from  its  resting- 

Slace  before  anyone  else  got  hold  of  it,  and  the 
atch  fell  through  the  opening,  inluring 
another  workman  under  it,  in  the  hold,  the 
master  was  not  liable  for  the  injuries  received 
in  consequence,  whether  the  customary  caution 
was  or  was  not  given  to  those  at  work  below. 
The  superintenctent,  whether  he  undertook  to 

Serf orfti  the  work  of  removing  hatches,  or  or- 
ered  it  to  be  done  by  others,  was,  in  either 
case,  engaged  in  performing  the  duty  of  a 
workman.  icL 

6.  A  laborer  employed  by  a  railroad  compa- 
ny to  remove  snow  and  other  obstructions 
from  its  track,  and  under  the  immediate  con- 
trol of  a  road  master,  is  a  fellow  servant  with 
a  track  walker  and  a  conductor  in  consequence 
of  whose  negligence  he  is  killed,  and  no  recov- 
ery therefor  can  be  had  against  the  company 
for  his  death.  Fagundn  v.  Cental  Fac.  &  Co, 
(Cal.)  894 

8.  A  brakeman  on  the  forward  end  of  a 
f rdght  train  which  is  uncoupled  or  broken  in 
two,  leaving  the  conductor  on  the  rear  end, 
although,  under  the  rules  of  the  company,  the 
right  to  command  thereupon  devolves  upon  the 
engineer,  is  a  fellow  servant  of  the  latter  until 
the  engineer  avails  himself  of  his  right  to  take 
eharge  of  the  train,  and  does  take  charge,  and 
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assumes  to  direct  and  control  the  movements 
of  the  brakeman;  and  where,  acting  without 
directions  from  the  engineer,  but  in  perform- 
ance of  his  duty,  under  the  rules  of  the 
company,  the  brakeman  eoes  to  the  rear  end  of 
his  fragment  of  the  train,  to  act  as  lookout 
and  give  signals  to  the  engineer,  and  by  the 
latters  neglii;ence  in  suddenly  Jerking  the  train 
is  thrown  off  and  injured,  he  cannot  recover. 
Ltniitmlle  dt  N.  R  Co.  v.  Jfartin  (Tenn.)    989 

7.  A  section  foreman  whose  duties  require 
him  to  be  on  and  about  the  track,  to  keep  it  in 
proper  condition  for  running  trains  over  it, 
where  he  is  liable  to  be  inlured  by  passing 
trains,  is  a  fellow  servant  with  the  conductor 
of  a  freight  train,  so  as  to  prevent  any  recovery 
for  injuries  received  by  him  in  consequence  of 
the  conductor's  negligence.  ElUat  v.  Chicago, 
M,  A  8t.  P.  B.  Co.  (Dak.)  868 

8.  The  servant  of  a  railway  company  op- 
erating a  railroad  belonging  to  another  corpo- 
ration under  a  lease  made  without  statutory 
authority  cannot  recover  against  the  owner  of 
the  road  for  injuries  sustained  by  the  negli- 
gence of  his  employer  or  of  its  officers  or 
agents.  Ba$i  Line  d  R  B.B.  Oo.y,  CuJbenon 
(Tex.)  567 

9.  Persons  who  employ  children  to  work 
with  or  about  dangerous  machinery,  or  in  dan- 
gerous places,  should  anticipate  that  they  will 
exercise  only  such  judgment,  discretion,  and 
care  as  is  usual  amonff  children  of  the  same 
age,  under  similar  circumstances,  and  are 
bound  to  use  due  care,  having  regard  to  their 
age  and  inexperience,  to  protect  them  from 
dSngers  incident  to  the  situation  in  which  they 
are  placed;  and  as  a  reasonable  precaution,  in 
the  exerdse  of  such  care  in  that  behalf,  it  is 
the  duty  of  the  employer  to  so  instruct  such 
employes  concerning  the  dansers  connected 
with  their  employment,  which,  from  their 
youth  and  inexperience,  they  may  not  appre- 
ciate or  comprehend,  that  they  may,  by  the 
exercise  of  such  care  as  ought  reasonably  to 
be  expected  of  them,  guard  against  and  avoid 
injuries  arising  therefrom.  vUtdand  RoUing 
MiU  Co.  v.  Corrigan  (Ohio)  885 

10.  A  child  who  has  not  been  properly  in- 
structed as  to  dangers  of  the  employment,  and 
who,  while  in  the  discharge  of  his  duty  as  he 
understands  it,  suffers  an  injury  in  conse- 
quence of  his  employer's  negligence,  may 
maintain  an  action  against  the  employer  there- 
for, notwithstanding  that,  bv  reason  of  his 
youth  and  Inexperience  and  the  failure  of  the 
employer  to  properly  instruct  him,  he  did 
some  act  in  the  performance  of  his  duty,  ac- 
cording to  the  judgment  and  knowledge  he 
possessed,  which  contributed  to  the  injury,  but 
which  he  did  not  know,  and  was  not  advised, 
would  be  likely  to  injure  htm.  Id. 

11.  One  gardener  coming  to  blows  with  an- 
other, wi^out  lowing  circumstances  and 
effect  on  the  services  due.  Is  not  a  good  cause 
for  discharge  during  the  term.     LarJUn  v. 

NOTBB  AHD  BbUFS. 

Liability  of  railroad  for  afita  of  conductor. 
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CSoservants;  brakeman  and  engineer.       889 


Municipal  CoRPorsATioifa. 


Liability  of  master  for  defecttTe  machineiT. 

Employer's  duty  to  minor.  880 

Fellow  aervants;  who  are;  liability  of  mas- 
ter. 559 

Effect  of  serTani's  unlawfully  leaying  em- 
ployment. <K)6 

Liability  of  master  for  act  of  servant      684 


1.  Sicuteretttontalienumnonlndas.  Uhitm 
Fae.  R  €h,  y,  Ik  Busk  (Colo.)  850 

2.  Ut  res  magis  valeat  quam  pereat  Standi- 
fordY.  Siandifflml  (Ho,)  889 

MECHANICS*  LIEH.    See  Lien,  1,8. 

HEBOER.    See  Dowbb,  8. 

HILL  OWNERS.    See  Waters  Azn>'WA- 

TBBCOUB8B8,  NOTBS  AITD  BeIKFA. 

MINOR.  See  LnPAiicTS;  Master  ahd  See- 
TAKT,  9, 10,  Notes  akd  Briefs. 

MORTGAGE.  See  also  Fiztubbb,  8-4; 
LiVERT  Stable;  Patxeet,  8,  4;  Rb- 
CBiTER,  1-8;  Tender  Azn>  Patmeht 
nrro  Couet. 

1.  A  mortgagor  of  a  farm  who,  while  re- 
maining in  possession,  cuts  a  reasonable  quan- 
tity of  wood  for  his  own  use  as  fuel,  can,  on 
leaving  the  farm,  remove  the  wood  for  use 
elst where.    Judkini  ▼.  Woodman  (Me.)        807 

8.  *  mortgagee  who  assigns  the  debt  holds 
the  legwl  title  to  the  mortgage  entirely  for  the 
benefit  of  the  assignee,  and  retains  no  title 
whidi  he  can  assert  in  any  action  or  proceed- 
inff;  and  payment  to  the  assignee  revests  all 
titie  Ih  the  mortgagor.  Bamm  v.  Boardman 
(Mass.)  785 

8.  Where  a  mortgagee  of  land,  by  a  single 
instrument  duly  executed  under  seal  and  ac- 
knowledged, makes  an  absolute  assignment  of 
his  mortgage  debt  and  of  the  mortage,  sudb 
assignment  is  sufficient  to  vest  in  tlra  assignee 
the  full  legal  title  of  the  mortgagee  to  the  mort- 
gaged premises,  although  no  words  of  inheri- 
tance are  used.  Id, 

4.  After  a  lapse  of  forty  years,  the  author- 
ity of  an  attorney  to  make  an  entry  to  foreclose 
a  mortgage  may  be  inferred  from  his  assump- 
tion to  act  for  the  holder  of  the  mortgage,  to- 
g ether  with  the  facts  that  the  mortgage  was  in 
is  possession,  that  the  lands  were  afterwards 
taxed  to  the  person  for  whom  he  assumed  to 
act,  and  that  there  is  a  fair  inference  that 
such  person  afterwards  claimed  to  be  owner. 

Id. 

6.  Where  land  has  been  conveyed  without 
consideration,  though  by  conveyance  purport- 
ing to  be  for  a  valuable  consideration,  under  a 
power  of  attorney  to  sell  and  convey,  and  the 
grantee  gives  a  mortgage  upon  it,  parties  who 
Save  succeeded  to  the  right  of  the  original 
owner  upon  his  death  are  entitled  to  reaeero 
from  the  mortgage.    BandaU  v.  Duff  (Cal.)  754 

6.  A  final  decree  in  strict  foreclosure  pro- 
ceedings in  Ulinois,  ezpnssly  providing  that 
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in  default  of  payment  all  the  right,  title,  and 
interest,  both  l^al  and  equitable,  of  defend- 
ants, shall  be  vested  absolutely  and  forever  uo- 
eonditionally  in  the  complainants,  beiD^  in 
conformity  with  the  practice  in  that  Slate,  is 
sufficient  to  make  a  complete  transfer  of  the 
title,  idthough  under  the  fSnglish  practioe  the 
title  is  not  completelv  transferred  until  a  final 
order  based  on  proof  that  the  money  was  nol 
paid  according  to  the  terms  of  toe  decree. 
^  V.  XitI;  OU.)  858 

7.  The  description  of  the  property  In  a 
chattel  mortgage  as  "all  my  crop  of  com,  cot- 
ton, or  other  produce  that  I  may  ndse,  or  In 
which  I  may  In  anv  manner  have  an  inter- 
est for  the  year  1884,  In  Faulkner  County, 
Ark.,"  is  not  so  indefinite  and  uncertain  that  It 
cannot  be  made  certain  by  extrinsic  evidence. or 
that  it  will  prevent  the  record  of  the  mortgage 
from  constituting  constructive  notice.  Johnmn 
Y,  Griiord (Ark.)  195 

Notes  asd  Bbiefb. 

Tender  of  the  amount  due  discharges;  ap- 
pointment of  receivers.  00 
Right  to  cut  timber  <hi  mortgaged  land.  887 
Awignment  of  debt  carries  security.  785 
Upon  crops;  validity  of  description  in.    785 

MUNICIPAL  OORPOBATIOinSL    See 

also  Ck>HTR/LCTB,  1,  19;  Eyidehoe,  8; 
Ezeoutors  and  ADMnrmTRATOES,  8; 
HiGHWATS,  1-8;  JuDOMSET,  5;  Li- 
cense, 8,  8;  Taxes,  6;  Town,  8;  Watehs 
AND  Watercourses,  6. 

1.  A  long-continued  legislative  construc- 
tion of  R.  1.  Oonst.  art.  4,  g  17,  requiring  a 
bill  for  the  creation  of  a  corporatioii,  except 
for  certain  purposes,  to  be  continued  until  an- 
other election  of  members  of  the  General  As- 
sembly, with  public  notice  of  Its  pendency, 
having  regarded  the  section  as  not  extending 
to  pablic  corporations,  and  the  section  having 
originated  In  fears  relating  to  private  corpora- 
tions, the  court  regards  it  sufficiently  douotfol 
whether  such  sect£>n  relates  to  pubnc  corpora- 
tions so  that  it  will  not  declare  a  statute  creat- 
ing a  public  corporation  unconstitutional  be- 
cause it  was  enacted  without  continuance  and 
notice  under  that  section.  Siats  v.  Abrrv^mi- 
$eU  Diii.  (R  I.)  895 

8.  If  a  part  of  a  territory  of  a  municipal 
corporation  Is  separated  from  It  by  annexation 
to  another,  or  by  Its  erection  Into  a  new  cor 
poration,  unless  some  other  provision  is  made 
in  the  Act  authorising  the  separatl<Hi,  the  old 
corporation  (it  not  having  been  abolished)  re- 
mauis  subject  to  all  its  lutbllities,  and  retains 
all  its  property,  including  that  which,  under 
the  change  of  boundaries,  happens  to  fdl 
within  the  limits  of  the  other  corporation. 
Wiruma  v.  Sehool  DiU.  No.  8B  (Minn.)  41 

8.  A  statute  giving  enlarged  powers  to  the 
authorities  of  towns  containing  unincorporated 
villages  of  1,080  inhabitants  each,  without  in- 
corporating the  villages,  but  allowing  them 
still  to  remain  a  part  of  the  town  ft»r  all  pur 
poses  of  taxation  and  government,  does  not 
violate  Wis.  Ck)nst.  art.  11.  §  8,  providing  that 
it  shall  be  the  duty  of  the  Legislature,  and  em- 
powering it,  to  provide  for  the  organisation 


Negligbrob. 
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cf  dtifls  and  Incorporated  villages.    Land,  Log, 
<ft  Lumber  €h.  y.  Brwon  ( Wto.)  472 

4.  A  borough,  under  the  Pennfijlvania  Act 
of  April  8,  1851  (P.  L.  820),  has  no  power 
lo  carry  any  part  of  a  water  supply  provided 
for  the  use  of  its  inhabitants  outbade  the  bo- 
rough for  Uie  inhabitants  of  another  place  or 
municipality.    Haupfs  Appeal  (Pa.)  686 

5.  The  city  of  Boston  is  not  liable  for 
damages  sustained  by  an  individual  from  the 
firing  of  a  cannon  on  Boston  Common,  which 
is  hdd  by  the^yofor  the  public  benefit,  and 
not  for  its  emolument  or  a  source  of  revenue, 
although  such  firing  was  under  a  license  from 
the  city  authorities,  whatever  might  be  the  lia- 
bility of  a  private  landowner  who  gave  a  license 
for  the  firing  of  cannon  upon  his  premises. 
Linwln  y.  Botton  (liass.)  257 

6.  Under  Ind.  Rev.  Stat.  1881,  §  8155,  pro 
viding  that  a  common  council  may  enact  penal- 
ties for  the  violation  of  ordinances,  not  exceed 
ing  $100  for  any  olfense,  an  ordinance  is  not 
invalid  because  it  does  not  fix  a  sum  definite 
as  a  penalty,  but  leaves  it  to  the  court  to  fix 
the  amount  at  any  sum  not  exceeding  $100. 
BOU  V.  Ooshm  (Ind.)  261 

NOTBS  ASD  BrIBFS. 

See  also  Constitutional  Law;  Stbbbts. 

Liability  for  damages  resulting  from  firing 
guns  on  public  grounds;  for  acts  of  affents  or 
officers;  for  acts  of  licensee;  for  accidents  on 
streets.  257 

Ordinances,  by-laws,  and  resolutions;  pow- 
ers to  license  and  regulate  business;  penalties; 
power  to  regulate  skating  rinks.  261 

Power  to  restrain  illegal  contracts  of.      260 

Powers  and  burdens.  472 

Liability  of,  for  stone  removed  in  construct- 
ing sewer  in  street  881 

Control  and  payment  and  suspension  of  sub- 
ordinate officers.  854 

NEOIilGEHCZi.    See  also  Oarbibbs;  Hoh- 
iciDB;  Master  and  Sbbvant;  Trial,  5. 

1.  A  man  has  no  right  to  omit  the  ordi- 
naiy  precautions  when  approaching  a  railroad 
crossing  at  which  gates  have  been  establiidied, 
merely  oecause  he  finds  the  gates  up.  Oreen- 
wod  V.  PhOaddphia,  W.  db  B,  R,  Co,  (Pa.)   44 

2.  A  member  of  a  hose  company,  driving 
at  a  rapid  rate,  with  other  members  on  the  hose 
carriage,  looking  for  a  fire,  who  does  not  even 
slacken  speed  on  approaching  a  railroad  cross- 
ii>g»  is  guilty  of  such  contributory  n^ligence 
as  bars  his  right  to  recover  for  injuries  re- 
ceived from  being  struck  by  a  train,  although 
the  gates  established  at  the  crossing  were  not 
closed,  having  become  out  of  order  that  day, 
and  the  watchman  stationed  there  displayed 
no  light  and  gave  no  warning.  Id, 

8.  A  person  to  whom  contributory  negli 
genoe  may  be  imputed  cannot  recover  for  dam- 
ages caused  by  a  railroad  train  at  a  crossing, 
unless  there  was  such  reckless  negligence  on 
the  pitit  of  the  railroad  company  that  the  ques- 
tion of  contributory  negligence  cannot  arise. 
Fre&man  y.  Duluih,  8.  8.  £  A.  R  Oo.  (Mich.) 
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4.  A  railroad  company  Is  not  exempt  fiom 
liability  for  failure  to  place  a  flagman  at  a 
crossing  where  common  prudence  would  dio* 
tate  that  it  should  do  so,  because  the  railroad 
commissioner  had  not  ordered  a  flagman  to  be 
stationed  there.  Id, 

K  Where  an  engineer  approaching  a  cros- 
sing on  an  up  grade,  where  a  high  rate  of 
speed  is  required,  is  unable  to  see  a  traveler  on 
the  highwajr  on  one  side  of  the  track  until 
the  locomotive  is  within  60  or  75  feet  of  the 
crossing;  and  a  traveler  on  that  side  cannot  see 
an  approaching  locomotive  until  he  is  within  40 
feet  of  the  track  and  the  train  is  within  150  to 
175  feet  of  the  crossiuff, — if  the  train  cannot 
be  run  over  the  crossing  so  that  it  can  be 
stopped  at  once,  a  flagman  ought  to  be  8ta> 
tioned  where  he  could  give  warning  of  its  ap- 
proach. Id, 

6.  Although  it  is  negligence  on  the  part  of 
a  railroad  company  to  run  a  train  at  a  hiffh 
rate  of  speed  over  a  dangerous  crossing,  wiSi* 
out  having  a  flagman  stationed  there,  a  traveler 
on  the  highway  who  drives  upon  the  crossing 
at  a  slow  trot,  when  bv  looking  he  could  see 
the  train  while  20,  80,  or  40  feet  from  the 
track,  is  guilty  of  contributory  negli^noe 
which  will  prevent  a  recovery  for  injuries  re- 
ceived. Id. 

7.  A  railroad  company  is  liable  for  failure 
to  exercise  such  care  as  the  circumstances  of  a 
given  case  would  indicate  to  a  prudent  man 
was  proper  to  extinguish  a  fire  caused  by  sparks 
from  its  engine,  alUiough  not  guilty  of  negli- 
gence in  setting  the  fire.  Mmouri  Pac,  R, 
Oo,  V.  PkUter  (Tex.)  689 

8.  A  railroad  company  is  not  excused  from 
the  consequences  of  running  a  train  at  great 
speed  through  a  station  or  in  the  streets  of  a 
populous  city,  because  the  engineer  was  tempo- 
rarily disabled  from  controlling  his  engine  by 
an  accident  received  from  the  lever,  which,  af- 
ter it  was  reversed  to  shut  off  steam,  slipped 
from  its  position  and  struck  him  a  violent 
blow.  Parmnu  v.  New  York  0,  dK  R.  R.  Co, 
(N.  Y.)  688 

9.  A  passenger  who  steps  from  a  train 
while  slowing  up  before  stopping,  and  while 
the  exhaust  steam  of  the  engine  is  making 
considerable  noise,  who  looks  and  sees  no 
train  approaching  on  a  side  track,  has  a  right 
to  assume  that  none  is  coming  at  such  a  rate 
of  speed  as  will  preclude  him  from  crossing 
a  single  track,  ana  is  not  guilty  of  negligence, 
as  a  matter  of  law,  in  attempting  to  cross  the 
track,  although,  if  he  had  looked  in  the  right 
direction  at  the  moment  of  stepping  upon  the 
track,  he  could  have  seen  the  approaching 
train.  Id, 

10.  A  person  is  guilty  of  contributorv  neg- 
ligence which  wiU  prevent  recovery  for  in- 
juries received  In  collision  vdth  a  railroad 
train,  if,  while  driving  a  heavy  team  not  afraid 
of  the  cars,  he  stops  near  the  crossing  of  a 
railroad  having  several  tracks,  at  a  point 
where  his  view  in  one  direction  is  obstructed 
by  a  bam,  to  permit  a  train  from  the  opposite 
direction  to  pass  the  crossing  on  the  track 
nearest  him,  and  then  immediately  starts  to 
cross  without  waiting  for  the  train  to  proceed 
far  enough  to  permit  him  to  see  if  there  is  a 
train  on  any  other  track,  and  is  struck  by  a 
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train  fyom  the  direction  in  whicli  hia  view  was 
obflcuied,  wliere  a  delay  of  a  minute  or  two 
would  have  made  the  track  visible  beyond  the 
corner  of  the  barn  for  a  long  distance.  Fl^^er 
▼.  FUehburg  R,  Oo,  (Mass.)  743 

11.  The  rule  that  one  about  to  cross  a  rail- 
road track  must  look  as  well  as  listen  must  be 
observed,  although  his  view  of  the  track  and 
a  coming  train  has  been  temporuily  obstruct- 
^  by  a  train  that  has  Just  passed.  Id. 

•  13.  Where  the  view  of  the  raikoad  track 
-was  unobstructed,  a  section  foreman  who,  in 
attempting  to  cross  the  main  track  diagonally 
while  the  rear  section  of  a  train  which  was 
making  a  flying  switch  was  in  full  view,  and 
not  more  than  25  or  80  feet  from  him,  coming 
behind  him,  was  struck  and  killed,  was  guilty 
of  negligence  which  will  prevent  any  recovery 
on  account  of  his  death.  Miat  v.  (mcago,  M. 
d  8t.  R  B,  Oo.  (Dak.)  868 

18.  Taking  an  improvised  seat  made  by  a 
plank  acrois  empty  kees,  on  a  flat  car  next  to 
Xhe  engine  upon  a  special  train,  and  remaining 
■there  fStcr  a  request  by  the  conductor  to  go  in- 
to the  box  car,  to  which  the  passenger  replies 
that  he  wants  to  ride  on  the  flat  car  and  see  the 
•country,  on  which  Uie  conductor  says  nothing 
inore»  is  not  such  negligence,  as  a  matter  of  Uw, 
as  will  prevent  recovery  for  the  death  of  the  pas- 
4Benger  in  consequence  of  the  derailment  of  the 
(train  caused  by  negligence  in  its  management, 
^although  if  the  pasbenger  had  been  inside  the 
box  car  he  might  not  have  been  killed.  But  it 
is  a  question  for  the  Jury  whether  an  ordi- 
narily prudent  man  could  have  reasonably  an- 
ticipated that  by  taking  that  position  he  was 
exposing  himself  to  the  injury  received;  and 
wo  whether  the  conductor  consented  to  his 
remaining  there;  and,  if  so,  whether  the  train 
was  managed  with  the  care  and  caution  com- 
mensurate with  the  passenger's  risk  in  that 
situation;  and  whether  his  injury  was  or  was 
not  the  direct  and  immediate  result  of  failure 
to  discharge  that  duty.  Wagner  v.  Minouri 
Pac,  B.  Co.  (Mo.)  106 

14.  A  person  who,  knovdng  of  the  obstruc- 
tion of  a  stream  by  a  Jam  of  logs,  drives  his 
rafts  upon  them  without  allowing  the  owners 
time  to  remove  them,  is  guilty  of  contributory 
negligence  which  will  defeat  a  recovery  for 
damages  sustained  by  the  loss  of  his  timber  in 
attempting  to  pass  the  obstruction.  Harold  v. 
Jonee  (Ala.)  406 

16.  In  the  application  of  the  doctrine  of  con- 
tributory negligence  to  children,  in  actions  by 
them  or  in  their  behalf,  for  injuries  occasioned 
by  the  negligence  of  others,  their  conduct 
should  not  be  Jadged  by  the  same  rule  which 

governs  that  of  luiults;  and  while  it  is  their 
uty  to  exercise  ordinary  care  to  avoid  the  in- 
luries  ^i  which  they  complain,  ordinary  care 
for  them  IS  that  degree  of  care  which  children 
of  the  same  age,  of  ordinary  care  and  prudence, 
are  accustomed  to  exerciBe  under  similar  cir- 
cumstances. Cleveland  Boiling  Mill  Co.  v.  Cor- 
rigan  (Ohio)  885 

NOTBSAND  BbIBFS^ 

See  also  Carriers;  Railroads. 

Of  passenger  in  riding  on  construction  train. 
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Suit  for  damages  resulting  in  death;  parties. 

697 

Duty  to  supply  flagmen  at  crossings;  dut^ 
of  traveler  at  crossing;  contributory  negli- 
gence. 594 

In  setting  out  fires.  639 

Criminal,  defined;  of  servant,  imputed  to 
master.  644 

HEW  TRIAL.    See  also  Eyidshgb,  84. 

1.  A  new  trial  may  be  had  as  to  a  part  of  the 
issues  in  a  case,  under  the  California  Code  of 
Civil  Procedure,  which  neither  expressly  for- 
bids nor  authorizes  such  a  course,  but  definea 
a  new  trial  as  a  "re-examination  of  an  Issue  of 
fact."  8an  Diego  Land  <9  Town  Oo.  ▼.  Ifeale 
(Cal.)  83 

3.  The  court  charees  upon  the  law  of  the 
case,  and  it  is  the  duty  of  the  Jury,  in  their 
verdict,  to  conform  thereto;  but  if  they  fail  to 
do  so,  it  is  the  duty  of  Uie  court  to  set  aside 
the  verdict.  South  Florida  R  Oo.  v.  BhoadM 
(Fla.)  783 

8.  The  fact  that  a  Juror  who  sat  in  a  crim- 
inal case  was. also  a  member  of  the  grand 
Jury  by  which  the  bill  was  found  will  not 
sustain  a  motion  to  arrest  Judgment,  where  no 
objection  to  the  Juror  was  made  on  the  triaL 
8UUe  V.  CodUr  (8.  C.)  181 

HOTICE*    See  also  Husraitd  and  Wifb, 
1,  2;  Pringipal  and  Agbnt. 

1.  The  possession  of  leased  land  by  a  tenant 
is  notice  of  the  lease  to  a  railroad  company  en- 
tering under  condemnation  proceedings.  Laf- 
ftrty  V.  achuylMl  Biver  Bait  Side  B.  Oo.  (Pa.) 

134 

3.  If  an  agent,  with  authority  to  leceive 
orders  for  the  sale  of  an  article,  on  attempting 
to  make  the  sale  is  notified  by  a  person  that  he 
has  withdrawn  from  the  partnership  to  which 
the  agent  is  attempting  to  make  the  sale,  it  is 
of  no  consequence,  so  far  as  the  effect  of  the 
notice  is  concerned,  that  on  a  subsequent  sale 
to  a  new  firm  of  the  same  name,  the  i^nt  had 
forgotten  the  notice.   Cox  v.  BBareeQi.Y.)  568 

8.  Notice  to  a  party,  actual  or  constructive, 
in  a  particular  transaction,  of  a  fact  which 
exempts  another  from  liability  in  a  transaction, 
is  notice  in  all  subsequent  transactions  of  the 
same  character  between  the  same  parties.    Id. 

4.  Notice  to  a  special  representative  in  pro- 
curing orders  for  coal  from  a  firm,  acting 
exclusively  in  the  interest  of  certain  dealers, 
who  has  previously  procured  orders  from  the 
firm,  on  soliciting  another  order,  that  one  of 
the  former  memoers  of  the  firm  had  with- 
drawn, constitutes  notice  to  the  dealers  whom 
he  represents.  Id. 

NUISANCE. 

The  principle  that  a  partjr  may  sometimes 
abate  an  obstruction  or  nuisance  in  a  high- 
way, without  waiting  for  the  slow  process 
of  the  law,  has  no  application  to  the  removal 
of  a  dam  in  a  navigable  river  because  it  causes 
shoaling  in  the  river  below  it,  where  it  has 
been  built  under  authority  of  a  special  statute^ 
one  purpose  of  which  was  to  allow  the  re- 
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demptlon  of  the  land  for  agricultural  purposes, 
and  which  makes  provisfon  for  a  remedy  in 
case  of  such  shoaling.    Omn.  y.  Tolman  (Mass.) 

747 

OFFICERS.    See  also  lirjUNoriON,  2;  Yo- 

T£B8  AND  BLBCTIONB,  1. 

1.  Where  persons  are  Toted  for,  for  gover- 
nor, at  a  regular  election  for  the  office  of  gov- 
ernor, but  ttiere  has  been  no  declaration  of  the 
result  of  the  election  by  either  the  speaker  of 
the  House  of  Delegates  or  the  Joint  Assembly 
of  the  two  branches  of  the  Lc^slature,  and  a 
contest  for  that  office  is  pending  before  such 
Joint  Assembly,  and  the  declaration  of  the  re- 
sult has  been  by  such  Assembly  postponed  un- 
til the  decision  of  such  contest,  that  does  not 
create  such  a  condition  of  things,  within  the 
meaning  of  W.  Ya.  Const,  art.  7,  %  16,  as  will 
entitle  Uie  president  of  the  Senate  to  act  as 
ffovernor.  In  such  case,  the  governor  elected 
lor  the  next  preceding  term  has  right  and  is 
under  duty,  by  virtue  of  W.  Ya.  Const,  art  4, 
g  6,  to  continue  to  discharge  the  duties  of  his 
office  until  a  successor  shall  be  declared  elected. 
€farr  t.  WiUcm  (W.  Ya.)  64 

2.  The  act  of  taking  the  official  oath  pre- 
scribed for  governor  by  a  candidate  voted  for, 
for  governor,  at  an  election,  before  a  declara- 
tion of  his  election  under  W.  Ya.  Const,  art.  7, 

t8,  would  not  entitle  him  to  take  office;  and 
is  inability  to  take  office  for  want  of  such  dec- 
laration of  election,  whether  he  attempted  to 
qualify  or  not,  would  not  entitle  the  president 
of  the  Senate  to  act  as  governor.  Id, 

8.  A  declaration  of  election  to  the  office  of 
governor,  as  provided  for  by  W,  Ya.  Const, 
art.  7,  g  8,  is  indispensable  to  perfect  and  con- 
summate his  title  to  that  office.  Id, 

4.  The  provisions  of  the  West  Yi»;inia  Con- 
stitution limiting  the  term  of  office  of  governor 
to  four  years,  and  making  him  ineligible  to  re- 
election, do  not  prevent  him  from  continuing 
to  discharge  the  duties  of  his  office  after  hu 
term,  under  W.  Ya.  Const,  art.  4,  %  6,  incases 
where  the  president  of  the  Senate  cannot  act  as 
governor,  under  W.  Ya.  Const,  art.  7,  g  16.   Id. 

5.  The  board  of  excise  of  the  city  of  New 
York,  under  the  power  to  remove  an  inspector, 
cannot  suspend  mm  indefinitely  without  pay. 
Gregory  v.  Ifeto  Turk  (N.  Y.)  864 

6.  An  excise  inspector,  whom  the  board  has, 
without  authority,  attempted  to  suspend,  suf- 
ficiently tenders  performance  of  his  duties  by 
continuous  offers  to  discharge  them  and  fre- 
quent attendance  at  the  office  of  the  board.   Id, 

Notes  ksd  Brirfb. 

Power  to  remove  an  officer  does  not  include 
power  to  suspend  him  indefinitely  without  pay. 

OPTIOHS, 

Notes  and  Briefs. 

flee  also  Bills  asd  Notes. 
Wagering  contracts  void.  679 

ORDINANCES.    See  Municipal  Corpo- 
rations, 6,  Briefs  and  Notes. 

Z  L.  R.  A. 


PARENT  AND  CHILD.    See  also  Con- 
tracts, 26;  Descent  and  Distribution. 

1.  To  give  a  decree  of  the  county  court  in 
Oregon  adopting  a  child  anv  valioity,  sudi 
court  must  have  acquired  Jurisdiction  (1)  over 
the  parties  seeking  to  adopt  such  uoild,  (2)  over 
the  child  to  be  adopted,  and  (8)  over  the  pa- 
rents of  such  child.  Fwrguon  v.  Jonn  (Or.)  6d0 

Sl  The  right  of  adoption  was  unknown  to 
the  common  law,  and  repugnant  to  its  princi- 
ples. Such  right,  beiDg  in  derogation  of  the 
common  law,  is  a  special  power  conferred  by 
statute,  and  the  rule  is  that  such  statutes  must 
be  strictly  construed.  Id, 

8.  Consent  lies  at  the  foundation  of  stat- 
utes of  adoption,  and,  when  it  is  required  to 
be  given  and  submitted,  the  court  cannot  take 
jurisdiction  of  the  subject  matter  without  it. 
Under  Oregon  statutes,  when  the  parents  are 
living,  and  do  not  belong  to  the  excepted 
classes,  such  consent  must  be  given,  and  is  a 
prerequisite  to  j urisdiction.  H, 
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PARTIES.    See  Negligenob,  Notes  and 
Briefs. 

PARTITION.    See  Attachment,  1. 


See  also  Courts,  9; 
Husband  and  Wife,  6;  Lett  and  Seiz- 
ure, 8;  Spbgifio  Performance,  1. 

1.  A  partner  has  no  authority  to  execute  a 
sealed  note  which  will  bind  his  Arm,  although 
by  the  statutes  of  the  State  where  the  note  is 
executed  it  is  a  negotiable  note.  HuU  v. 
r^ii^(S.  C.)  621 

2.  A  partner  cannot  be  held  to  have  rati- 
fied the  giving  of  a  sealed  note  by  his  copart- 
ner, wiuout  knowledge  that  the  note  was 


sealed. 


Id, 


8.  A  partnership  in  the  business  of  an  in- 
surance agency  can  be  dissolved  at  pleasure, 
in  the  absence  of  fraud,  although  a  considera- 
tion has  been  paid  bv  one  of  the  partners  for 
an  interest  in  the  business.  Bice  v.  Angdl 
(Tex.)  768 

4.  On  the  dissolution  of  a  partnership  con- 
ducted in  the  names  of  the  partners,  in  the 
business  of  an  insurance  agency,  neiUier  part- 
ner can  compel  the  oiner  to  pav  anything  for 
the  goodwill  of  the  business,  although  he  of- 
fers, in  the  alternative^  to  give  the  sum  de- 
manded for  the  interest  of  the  other  partner, 
but  each  is  left  free  to  continue  business  in  his 
own  name.  Id, 

6.  The  surviving  partner  of  an  insolvent 
banking  firm  dissolved  bv  the  death  of  the 
other  partner  before  banking  hours  on  a  cer- 
tain day  has  no  authority  to  receive  drafts  and 
checks  drawn  on  the  firm  and  then  in  course 
of  transmission  through  the  mails  from  a  col- 
lecting bank,  and  pay  them  by  charges  against 
the  drawers,  and  credit  the  same  to  the  collect- 
ing bank.  Alexandria  FirU  Jfat,  Bank  v. 
Payne  (Ya.)  284 

Notes  and  Briefs. 

Disposition  of  property;  relief  against  fraud- 
ulent transfers.  114 
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SurriTlDg  partDer,  how  far  a  trustee;  an- 
tiMfrfty  of ;  right  to  attach  proper^  in  hands  of 
surviving  partner.  284 

Limited;  UaUllty;  remoyal  of  cause.       608 

Notice  by  outgoing  partner;  sul&cieDcy  of. 

668 

Contract  for  purchase  of  real  estate.        789 

Rielit  of  one  partner  to  dissolve;  goodwill; 
how  far  property;  sale  of;  passes  with  Dusiness; 
rights  of  respective  partners.  769 

8uit  against  firm  by  wife  of  one  partner.  889 

PATENTS*    See  also  OoiiMBBaB,  8;  Ix« 
junonoN,  4. 

The  purchaser  of  a  patented  machine,  with 
notice  of  a  prior  assignment  of  all  the  pa- 
tentee's rights  to  certaSn  Istritory,  cannot  use 
the  machine  within  the  limits  of  such  ter- 
ritory. Shddon  AsOe  €h.  ▼.  Standard  Axle 
Works  (0.  C.  R  D.  Pa.)  666 

NoTBB  Ain>  Bbibfi. 

See  also  Ixjuhction. 
Rightof  purchaser  of  patented  machine.  666 
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1.  Refusal  to  receive  payment  offered  at  a 
place  other  than  the  stipulated  place  of  pay- 
ment, except  upon  certain  conditions.  Is  an  im- 
plied waiver  of  the  right  to  have  the  pavment 
made  in  the  place  agreed  on.  Union  MuL  L, 
Jm.  Oo,  v.  Union  MUU  PUuter  Co.  (C.  C.  W. 
D.  Mich.)  90 

2.,  A  receipt  for  $1»000,  according  to  the 
conditions  of  a  certain  letter  which  ooostl- 
tuied  a  subscription,  including  a  promise,  on  a 
certain  contingency,  to  repay  the  money,  con- 
clusively shows  that  a  check  for  which  the  re- 
ceipt was  given  was  received  as  payment  of 
the  subscription.  La  FhyeUe  Ooun1§f  Monu- 
ment Corp.  V.  Magoon  (Wis.)  761 

8.  Moneys  arising  from  the  sale  of  lands 
on  foreclosure  come  into  the  hands  of  the 
creditor  as  a  payment  made  by  the  law,  which 
the  law  will  therefore  apply  as  shall  be  Just 
and  equitable,  in  the  abMUce  of  directions  al- 
ready made  in  the  security  itself  executed  by 
the  debtor.  Ofieftne  County  Nat,  Bank  v. 
Moore  (N.  T.)  808 

4.  Where  a  mortgage  is  given  as  collateral 
security  for  two  promissory  notes  and  a  draft, 
on  two  of  which  the  mortgagor  was  the  prin- 
cipal debtor,  and  on  the  other  of  which  he  was 
simpl  V  an  indorser,  while  the  maker  was  the 
principal  debtor,  the  proceeds  of  a  foreclosure 
sale  will  be  applied  pro  rata  on  the  different 
obligations,  if  there  u  no  condition  in  the  mort- 
gage as  to  their  application.  Id, 

PEDDLERS.    See  Licbnsb,  Notbs  ahd 

BUISKS. 

PENALTIES.     See  Municipal  Corpoba- 

TIONB,   6,  NOTJIB  AND  BbISFS. 

PENSIONS. 

NoTsa  AHD  BniBpa. 
Protection  of,  from  attachment;  exemption 
8L.R.A.. 


of  property  purchased  with  pension  mo; 

PERPETUITIES. 

A  bequest  hi  tnist  to  the  mayor  of  a  city  and 
the  presidents  of  two  incorporated  societies 
and  their  successors,  to  hold  in  trust  forever, 
constitutes  an  unlawful  suspension  of  sJlena- 
tion  of  the  estate,  and  is  void.  OoUwMn  t. 
Qraee  (N.  Y.)     .  145 

Nom  AHD  BUCVB. 

Statute  against;  trusts  in 
property;  charitable  uses. 


it  to  personal 
146 


PHOSPHATE. 

Law.  6. 


See     CoNBTrrunoHAi. 


PHYSICIAN  AND  SURGEON.      Htt 

COHTRACTB,  6,  80,  81. 

NOTBS  ASD  BniBFa. 
Necessity  of  license.  4S 

PLEADING.    See  also  Trial,  8. 

1.  Filing  an  answer  to  the  merits  and  go> 
ing  to  trial  waives  anv  objection  to  the  sum- 
mons, or  to  the  jurisdiction  of  the  court  over 
thejMrson  of  defendant  Union  Pae,  J2.  Gb. 
V.  2b  Buek  (Colo.)  860 

8.  Though  a  petition  may  be  subject  to 
objection  because  an  action  for  fraud  and  one 
on  breach  of  warrantv  are  set  out  in  eaidi 
count,  if  defendant  falls  to  make  obJecttUm, 
the  court  mav  properly  submit  to  the  Jury 
both  causes  of  action  on  each  count.  Joy  v. 
Bitter  (Iowa)  184 

8.  An  issue  tendered  by  defendant,  that  a. 
person  for  whose  death  an  action  is  brou^t 
was  not  a  passenger,  which  Issue  is  accepted 
and  joined  by  pliuntiff ,  waives  an  objection  to 
the  complaint  for  failure  to  allege  that  he  waa 
a  passenger.  Wagner  v.  Miuouri  Pae.  E.  Oo, 
(Mo.)  166^ 

4.  A  refusal  to  allow  an  amended  para- 
graph of  a  complaint  to  be  filed  is  not  error 
when  the  application  is  made  after  trial,  and 
the  amendment  makes  an  entire  change  of  the 
theory  of  the  case,  and  would  make  new  issues 
necessary,  requiring,  perhaps,  a  different 
mode  of  trial.    Lewark  v.  Carter  (Ind.)       440 

6.  A  complaint  by  a  limited  partnerahip 
attempting  to  sue  in  a  federal  court  may  be 
amended  by  substituting  the  individuals  who 
compose  it  as  plaintiffs,  where  their  citizenship 
will  sustain  the  jurisdiction  of  the  court.  Im- 
perial Boning  Co.  v.  Wyman  (0.  C.  K.  D. 
Ohio)  608 

6.  A  defendant  tn  a  federal  court  must  be 
allowed,  even  after  the  trial  has  commenced, 
to  amend  his  pleadings  for  the  purpose  of  rais- 
ing a  question  as  to  the  jurisdiction  of  the 
court.  Id. 

7.  In  an  action  to  recover  a  statutory  pen- 
alty for  failure  to  transmit  a  telegram,  where- 
plaintiff  alleges  ttiat  the  contract  was  made  on 
Sunday,  he  must  plead  facts  showing  a  reason- 
able necessity  for  making  the  contract  on  that 
day,  and  that  defendant  knew  of  this  neon- 
sity.     WeeUm  U  Tdtg,  Co,v.  Topet  (Ind.)  884 

8.  A  plaintiff  Is  not  Iwund  to  anticipate  a. 
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defeMe  in  bis  oomplalDt,  bnt  if  he  undertakeB 
to  do  80,  and  states  a  defense  without  avoidinff 
It,  he  nullifies  his  complaint.  la, 

9.  The  fact  tliat  a  statutory  penalty  for  fail- 
ure to  deliTer  a  telegram  promptly  cannot  be 
recovered  because  uie  messaffe  was  to  be  de- 
livered beyond  the  limits  of  the  State  will  not 
mi^e  a  declaration  of  but  one  count  claiming 
Httdi  penalty  demurrable,  where  that  is  but 
iMurt  of  the  amount  claimed.  Alexander  ▼. 
Weetem  U.  TeUg.  Oa,  (Miss.)  71 

10.  A  demurrer  should  be  overruled  where 
ihe  complaint  shows  a  right  to  nominal  dam- 
iiges,  if  no  more.  Id. 

11.  A  count  in  a  petition  for  libel,  based  on 
a  newspaper  publication  repeating  statements 
made  m  a  bill  for  injunction,  etc.,  is  insufQ- 
cient  where  it  does  not  lay  any  basis  for  dam- 
ages, as  to  amount,  resulting  from  this  pub- 
lication alone,  but  is  connected  and  blended 
with  the  alleged  wrong  of  publishing  by  the 
fliinff  of  the  bill  in  court,  and  the  prayer  is  for 
$10,000  on  account  of  "  the  several  mevances 
aforesaid. "  There  beinff  no  cause  of  action  on 
account  of  the  pleading  tn  cbiirt,  and  the  two 
claims  being  blended,  there  is  no  guide  for  a 
verdict  as  to  the  newspaper  publication  alone. 
Runge  v.  FrankUn  (Tez.)  417 

13.  A  report  in  a  newspaper,  filed  with  a 
petition  for  libel,  which  does  not  point  out 
any  particular  part  of  the  report  as  libelous, 
except  by  declaring  it  to  be  a  repetition  of 
matter  published  in  the  court  proceeding,  if  in- 
tended to  constitute  a  distinct  cause  of  action, 
is  insufficient  for  failuxe  to  set  out  anything  in 
hao  verba  as  libelous.  Id. 

18.  The  question  of  individual  or  corporate 
liability  in  an  action  against  the  signers  of  a 
note  which,  on  its  face,  must  be  regarded  as 
their  individual  undertakinff,  must  oe  raised 
by  a  proper  answer,  and  not  by  demurrer.  Jfb- 
Aneep  v.  Edwude  (Ey.)  897 

14.  In  an  action  brought  by  a  passenger 
against  a  railroad  company  to  recover  damages 
from  the  company  for  wrongfully  expelling 
him  from  the  aefendant's  train,  it  is  not  neces- 
sary for  the  declaration  to  allese  that  the  pas- 
senger, at  the  time  of  his  expulsion,  was  com- 
plying with  the  reasonable  rules  of  the  com- 
pany, or  to  allege  that  the  passenger  was  not 
about  to  violate  any  such  reasonable  rule  at  the 
time  of  his  expulsion.  SmUh  Florida  JS.  Co,  v. 
Rhoads  (Fla.)  788 

15.  A  claim  for  damages  for  destruction 
generallv  of  agents'  business  by  failure  to  fur- 
nish articles  as  agreed  is  too  indefinite  and  un- 
certsin  to  be  the  basis  of  a  recovery.  Taylor 
Mfg.  Co.  V.  UaUsher  (0.  0.  8.  D.  Ga.)  587 

16.  Although  no  special  plea  to  the  Juris- 
diction is  made,  if  a  Circuit  Court  of  the  United 
States  can  see  by  the  proof  tliat  there  is  a  ques- 
tion as  to  the  citizensnip  of  the  parties,  it  must 
direct  an  issue  to  be  made  by  the  pleaainffs  for 
the  determination  of  that  question;  and  If  the 
court  has  no  Jurisdiction  the  suit  must  be  dis- 
missed. Imperial  Befinwig  Ch.  ▼.  Wpman  (C. 
0.  N.  D.  Ohio)  508 

17.  The  practice  of  state  courts  permitting 
Jurisdictional  questions  to  be  raised  under  a 
general  denial  cannot  prevail  in  a  federal  court 
sitting  in  such  State,  so  as  to  permit  eviience 

SLbKA. 


upon  the  subject  of  the  dtisenship  of  the  par- 
tics  denying  the  averments  of  the  complaint  to 
be  given  UMler  such  a  plea.  Such  a  Jurisdiction- 
al question  must  be  raised  by  a  special  plea  to 
the  Jurisdiction.  Id. 

18.  If  a  complaint  in  an  action  of  ejectment, 
containing  a  detailed  history  of  the  title  upon 
which  plaintiff  relies,  states  no  cause  of  action, 
a  demurrer  to  the  answer  will  reach  that  de- 
fect and  defeat  the  suit  Meredith  v.  SeaUion 
(Ark.)     ,  812 

19.  An  action  brought,  not  upon  insurance 
policies,  but  upon  an  adjustment  under  ac- 
cepted proofs  of  loss  as  a  basis,  cannot  be 
sustained  where  the  defendant  has  paid  the 
amount  agreed  on  in  the  adjustment,  and  re- 
ceived a  surrender  of  the  policies  and  a  receipt 
in  full,  merely  because  of  an  alleged  error  in 
the  settlement,  caused  by  a  mistake  of  both 

Krties  in  supposing  that  another  insurer  was 
ble  for  a  portion  of  the  loss.  Plaintiff,  hav- 
ing made  the  adjustment  a  basis  for  his  suit, 
cannot  avoid  the  effect  of  defenses  arising 
therefrom  by  alleging  error  in  the  settlement. 
SaeOle  v.  jBtna  ln$,  Oo.  (Mont.) 
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Notes  akd  BaiBrs. 


In  action  against  telegraph  company.       284 

POLICE  POWER.      See   Intoxicating 
Liquors,  2-7,  Motbs  and  Bbibfs. 

POWER.    See  also  Exscutobs  and  Ad- 

MINIbTRATOBS,   2,  4,  6. 

Under  a  power  of  attorney  to  sell  or  convey^ 
a  conveyance  made  without  conslderaUon  is  a 
mere  nullity.    BandaU  v.  Duff  (Cal.)         754 


KOTBS  AND  BrUEFB. 

Construction  of. 
PRACTICE. 

NOTB8  AND  BEIEF8. 

FHing  of  auxiliary  bill. 


754 


189 


PREFERENCES.    See  iNSOLvmroT  and 

AsaiONMBNT  FOB  CSBDITOBS,  1. 

PRINCIPAL  AND  AGENT.  See  also 
Eyidbnob,  21;  Mobtgaqb,  4;  Notiob, 
2-4. 

The  failiue  of  an  agent  to  communicate 
to  his  principal  informaUon  acquired  by  him 
in  the  course  and  within  the  scope  of  his  agen- 
cy is  a  brMch  of  duty  to  his  principal,  but  the 
notice  has  the  same  effect  as  to  third  persons  as 
though  his  duty  had  been  faithfully  piBrformed. 
Qa  V.  F^ree  (N.  T.)  568 

Notes  and  Bbikfs. 

Principal  bound  by  notice  to  agent.        568 

Contract  to  obtain  subscriptions;  interpretsp 

tion  of.  859 

PRINCIPAL  AND  SURETY.  See  also 
Bonds,  2. 

The  executors  of  a  surety  for  the  trustee 
of  shares  of  corporate  stock  cannot  recover  of 
a  bank  to  which  the  trustee  pledged  the  stock 
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M  his  indiyldual  property,  and  which  haa  sold 
the  Btock  and  applied  the  proceeds  on  his 
indlTidual  debt,  for  voluntary  payments  of 
interest  or  dividends  made  by  their  testator's 
cosurety  to  the  cestui  que  trutt  in  order  to  shield 
the  trustee,  although  they  recover  the  proceeds 
of  the  sale,  the  amount  of  which  the  surety 
has  made  good  to  the  trust  fund.  Blake  v. 
Traders  Nat,  Bank  (Mass.)  746 

Notes  and  Briefs. 

Liability  of  surety;  release  of.  168 

Liability  of  surety  on  penal  bond;  extent  of; 
interest  should  not  be  allowed  against  euretv. 

PROBATE. 

NOTBB  AHD  BbIEPS. 

Jurisdiction;  rules  of  practice.  812 

PROCESS. 

Notes  ksd  Briefs. 
Motion  to  quash  service  of.  188 

PROHIBITIOH. 

The  West  Virginia  Supreme  Court  of  Ap- 
peals will  not  award  a  writ  of  prohibition 
against  a  circuit  court  to  prohibit  it  from  pro- 
ceeding by  mandamus  to  comi)el  the  secretarv 
of  state  to  deliver  election  returns,  on  the  peti- 
tion of  a  party  who  alleges  no  other  grounds 
or  interest  in  the  matter  than  that  he  is  the 
plaintilf  in  an  injunction  suit,  and  that  the  cir- 
cuit court  has  ignored  his  injunction,  although 
it  appears  that  said  court  has  no  Jurisdiction  to 
awara  said  mandamus.  Fleming  y.  Outhrie 
(W.  Va.)  68 

Notes  and  Briefs. 

DistinRuished  from  mandamus;  design  and 
object  or  writ;  discretion  as  to  issuing;  not  to 
review  or  correct  either  law  or  fact;  prohibits 
Judicial  proceedings  only.  68 

PUBLIC    LANDS.      See    also   Sfkcifio 
Performance.  8. 

1.  Proper  certificates  of  entnr  for  public 
lands,  issued  by  the  registers  and  receivers  of 
the  local  land  offices,  under  the  pre-emption 
and  homestead  laws  of  the  United  States,  if 
obtained  in  good  faith  and  after  a  due  com- 
pliance with  all  the  requirements  of  those  laws, 
vest  in  the  holders  thereof  a  complete  equitable 
title  to  the  lands,  capable  of  being  conveyed 
to  others  at  any  time  after  the  issuance  of  the 
certificates.     Oase  v.  Stujfveaani  (111.)  161 

d.  Entries  made  upon  the  public  land  by 
the  procurement  and  for  the  benefit  of  a  third 
person,  the  residence  on  the  lands  being  only 
for  a  sufficient  time  to  make  a  colorable  comr 
pliance  with  the  law,  file  final  proofs,  and  ob- 
tain certificates  of  entry,  and  the  lands  beinf 
immediately  thereafter  conveyed  to  such  third 
person  in  pursuance  of  the  previous  agreement, 
— are  in  violation  of  law  and  void.  Id, 

Notes  Aim  Briefs. 

Entry  of;  finality  of  certificates  of  register; 
when  interest  vests;  homestead;  pre-emption; 


notice  of  daim;  proofo  of  settlement;  oath  of 
preemptor;  transfer  of  claim.  19L 

QUO  WARRANTO.    See  also  Corfora- 

TIONS,  8. 

Proceedings  upon  information  in  the  na- 
ture of  quo  toarranto  belong  to  the  class  des- 
ignated "remedial  cases,"  in  Minn.  Const  art. 
6,  S  2,  and  are  not  included  in  the  class  denomi- 
nated "cases  at  law,"  in  art  1,  g  4,  of  the  same 
instrument,  In  which  trial  by  jury  is  demand- 
able  as  of  right.  8tate,  Otapp,  t.  JTtnnesoto 
Tkretiher  Mfg,  Co,  (Minn.)  510 

Notes  and  Bribfb. 

To  forfeit  charter  of  corporation;  ancient 
remedy;  Jurisdiction;  discretion;  proceedings, 
by  whom  instituted;  information  in  nature  of; 
remedy  by  action.  510 

RAILROAD  COHMI8SIOHERS.   See 

Carriers,  24,  25,  27;  Commerce,  1;  Ev- 
idence, 82. 

RAILROADS.  See  also  Bonds,  1;  Car- 
riers; Eminent  Domain;  Hiohwats,4; 
Master  and  Servant;  Negligence. 

The  Colorado  Act  of  1874  making  every 
railroad  corporation  liable  for  all  damages  by 
fire  caused  by  operating  the  road  is  not  uncon- 
stitutional, but  Is  merely  the  re-enactment,  pro 
tanto,  of  a  provision  of  the  ancient  common 
kw.    Union  Poe,  B.Co.Y,De  Busk  (Colo.)  850 

Notes  and  Briefs. 

See  also  Carriers;  Eminent  Domain;  Mas- 
ter AND  Servant. 

Duty  of  one  about  to  cross  track.       44,  088 
Care  in  use  of  platforms.  74 

Rule  for  fixing  damages  for  location.       124 

Liability  for  damages  incidental  to  the  con- 
struction of  its  roadMd.  665 

Liability  of  company  for  injuries  to  employ^ 
of  another  company  using  its  tracks.  567 

Liability  of,  for  fire  started  by  engines.    680 

Discriminating  charges.  661 

Rate  of  speed;  duty  as  to  stopping  at  station. 

Duty  at  road  crossings.  743 

RATIFICATION.  See  Damages.  2;  Part- 
nership, 2;  Trial,  7. 

REAL  PROPERTY. 

1.  Where  a  will  gives  an  estate  to  testator's 
eldest  son  for  life,  and  after  him  to  his  eldest 
son  in  fee,  and  if  the  eldest  son  die  without 
male  issue,  then  to  the  second,  or  next  succeed- 
ing son  who  should  die  leaving  male  issue,  for 
life,  with  reversion  to  his  eldest  son  in  fee,  and 
if  there  are  no  sons  then  to  the  testator's 
daughters  in  the  same  manner,  the  limitations 
to  Ae  eldest  son  of  the  sons  of  the  testator 
carry  the  whole  interest  in  the  estate,  and  the 
subsequent  limitations  to  the  daughters  and 
their  sons  are  to  be  taken  as  alternativea  substi- 
tuted for  the  former,  and  will  take  effect  only 
in  case  the  preceding  limitations  should  never 
take  effect  at  all.  Bmnington  v.  Bmnijigton 
(Md.)  at6 
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3.  A  gift  to  a  daughter  for  life,  with  a 
contingent  remainder  over  to  her  unborn  eldeet 
«on  in  fee,  does  not  constitute  a  "fee  tail  gen- 
eral/' within  the  meaning  of  lid.  Act  1820, 
chap.  191,  g  1,  to  direct  descents,  which  is  bv 
sacn  Act  converted  into  a  fee  simple  estate.  iJL 

8.  Under  a  will  giving  testator's  wife  a 
life  estate,  with  a  reversion  to  his  eldest  son 
for  life,  and  after  him  to  his  eldest  son  in  fee, 
and  in  case  the  eldest  son  died  withoat  leaving 
male  issue,  then  to  the  second  or  next  succeed- 
ing son  who  should  die  leaving  male  issue,  or, 
if  there  is  none  such,  to  the  daughters,  bc^n- 
uing  with  the  eldest  in  the  same  wav, — where 
several  of  the  children  have  died  during  the 
testator's  life,  without  ever  havinff  had  male 
issue,  the  limitations  to  them  are  eliminated  as 
completely  as  if  they  had  never  had  place  in 
the  will.  Id. 

4.  On  a  limitation  over  of  land  to  a  devi- 
see for  life,  after  an  indefinite  failure  of  issue 
of  a  prior  devisee,  the  indefinite  failure  is  not 
converted  into  a  definite  fidlureof  issue  by  the 
simple  fact  that  the  devise  over  is  to  a  party 
in  MM  for  life,  except  in  cases  arising  under 
Md.  Act  1862,  chap.  161.  Id. 

6.  A  provision  in  a  will  creating  contin- 
gent remainders,  that  any  child  or  person 
named  takinff  the  estate  should  pay  out  to 
brothers  or  sisters  or  their  descendants  a  sum 
of  money  varying  accordinff  to  the  number, 
cannot  be  construed  as  consStuting  such  pay- 
ment a  condition  precedent  to  the  vesting  of 
the  estate,  whatever  may  be  its  effect  as  .a  con- 
dition to  the  possession  or  enjoyment  of  the 
properly.  id. 

6.  Where  an  indefinite  failure  of  issue 
male  is  made  the  event  upon  which  a  devise 
over  is  to  arise  and  take  effect,  this  is  not  re- 
duced to  a  definite  limitation  by  the  death  of  a 
life  tenant  on  which  the  vesting  of  the  estate 
is  in  no  manner  dependent,  and  the  payment 
of  monev  which  the  will  requires  any  person 
taking  the  estate  to  pay  out  to  brothers  or  sis 
ters  or  their  descendants.  Id, 

7.  In  a  devise  to  a  wife  for  life,  with  re 
malnder  to  the  legal  heirs  of  the  testator,  to 
create  a  contingent  remainder  the  intent  so  to 
do  must  be  expressed  in  words  so  plain  that 
there  is  no  room  for  construction.  Bunting  v. 
Speaki  (Kan.)  690 

8.  No  remainder  will  be  construed  to  be 
contingent  which  may,  consistently  with  the 
words  used  and  the  intention  expressed,  be 
deemed  vested.  id. 

9.  A  gift  of  a  life  estate  to  the  testator's 
%%  ife,  in  all  his  property,  real  and  personal, 
providing  that  after  her  death  it  shall  descend 
to  his  '*legal  heirs,"  gives  to  his  heirs  a  vested 
remainder  in  fee  at  his  death.  Id, 

10.  A  devise  to  testator's  half  brothers  Ed- 
ward and  George  "  for  and  during  the  term 
of  their  natural  lives,  and  after  them  equally 
to  their  children,  their  heirs  and  assigns  for- 
ever/' explained  in  a  later  clause  as  meaning 
that,  after  the  death  of  either,  half  the  estate 
"  Is  to  descend  to  said  Edward's  heirs  and 
assigns,  and  the  other  half  to  said  George's 
heirs  and  assigns,"  must  be  construed,  under 
the  rule  in  8heUey'$  Gam,  to  give  estates  in  fee 
simple  to  the  first  takers,  especially  when  a 
3L.R.A. 


charge  of  legacies  is  made  thereon  in  the  words, 
"the  said  Edward  and  George  paying,"  etc. 
Brawninff'B  P^iUon  (R.  I.)  809 

RECEIPT.    See  Pathbnt,  %. 

RECEIVERS.    See  also  OAHRiiEBa,  19. 

1.  The  right  of  a  mortgagor  to  the  rents 
and  profito  pendanU  Uts  is  a  substantial  one, 
under  the  laws  of  Michigan,  which  must  be 
recognized  in  the  courts  o?  the  United  States 
in  aaministerinff  the  rights  of  the  parties  to  a 
mortgage;  and  they  cannot,  therefore,  appoint 
a  receiver  to  take  the  rents  and  profits  to  apply 
on  the  mortgage  prior  to  the  completion  of 
foreclosure  by  sale  and  confirmation,  although 
the  security  is  inadequate.  Union  Mut,  L.  1m, 
Go.  ▼.  Unim  MiOi  PUuter  Oo.  (C.  0.  W.  D. 
Mich.)  90 

2.  To  justify  the  appointment  of  a  receiver  in 
foreclosure,  on  the  ground  of  waste,  the  waste 
must  be  serious  and  the  danger  of  destruction 
or  impairment  of  the  security  imminent.     Id. 

8.  Where  the  propriety  of  the  appointment 
of  a  receiver  is  the  principal  question  in  a 
case,  and  it  is  required,  if  at  all,  by  the  view 
which  the  court  shall  ultimately  take  of  the 
case,  as  part  of  the  means  to  afford  the  relief 
contemplated  by  the  decree,  the  appointment 
should  not  be  made  until  the  hearing.  Id. 

4.  Receivers  appointed  by  the  courts  of 
the  United  States  are  subject,  under  the  Acl 
of  Congress  of  March  8,  1887,  to  suits  without 
leave  in  any  court  having  Jurisdiction  over  the 
sublect  matter,  although  no  court  can  Interfere 
witn  the  custody  of  the  property  held  by  an- 
other court  through  its  receiver.  DUlingliam 
V.  Anthony  (Tex.)  684 


NoTBs  Ain>  Bribfb. 
See  also  Mortgaob. 
Actions  against. 


684 


REFERENCE. 

A  compulsory  reference  In  an  action  upoa 
an  insurance  policy  will  not  be  ordered,  un- 
der Wis.  Rev.  SUt.  g  2864,  on  the  ground 
that  the  trial  of  the  issue  requires  the  exami- 
nation of  a  long  account,  because  it  may  be  ne- 
cessary to  examine  bills  of  sale,  inventories,  or 
accounts  consisting  of  1,200  or  1,600  items. 
The  examination  of  such  accounts  Is  an  inci- 
dental inquiry  merely  to  determine  the  amount 
of  damages  recoverable  on  the  policy.  Andrua 
V.  Home  Ini,  Co,  (Wis.)  271 

NOTBB  AKD  BRISFa 

Compulsory;  when  proper;  when  discretion- 
wy.  271 

REKAINDER.    See  Rbal  Pbopbbtt,  7,  a 

Notes  AND  Briefs. 

Vested  and  contingent  distinguished.    690, 

816 

REMOVAL  OF  CAUSED 

1.  The  nature  of  the  action,  and  not  its 
form,  determines  the  question  whether  It  is 
"any  suit  of  a  dvil  nature  at  kw  or  In  equity," 


Reflkvis— Salb. 


within  the  meaning  of  the  Act  of  Congress  au- 
thorizing a  removal  from  a  state  to  a  federal 
court  State  ▼.  Chicago,  B.  d  Q,  R.  Co,  (C.  C. 
8.  D.  Iowa)  654 

2.  An  action,  although  civil  in  form,  brought 
by  a  State  to  collect  a  penaltv  for  violating  the 
criminal  laws  of  the  State,  where  no  indiviaual 
right  is  asserted  and  no  private  injury  to  be 
compensated  or  redressed,  is  not  a  "  suit  of  a 
civil  nature"  which  can  be  removed  to  a  feder- 
al court.  id. 

3.  A  suit  for  the  possession  of  land  and 
for  damages  to  -erops  and  buiidhigs,  -by  the 
alleged  owner  of  the  property,  against  one  in 
possession  and  his  lessors,  who  clium  title,  and 
nleo  sgainst  other  parties  claiming  title,  in- 
volves a  separable  controversy  between  the 
plalntifT  and  the  tenant  and  his  lessors,  within 
the  provisions  of  the  Act  of  1888,  §  2,  permit- 
ting such  suits  to  be  removed  to  the  Circuit 
Court  of  the  Qnited  States,  if  the  petitioner 
does  not  aver  that  defendants  claim  title  Jointly 
or  under  one  source  of  title,  but  does  aver  that 
such  other  parties  will  each  claim  to  be  owner 
in  fee  simple,  the  purpose  of  the  suit  being  to 
settle  the  adverse  claims  of  title  on  the  part  of 
any  and  all  of  the  defendants.  Btanbriugh  v. 
Cook  (C.  C.  N.  D.  Iowa)  400 

4.  Citizenship  in  a  State  in  whose  court  a 
suit  is  brought  will  not  prevent  a  defendant 
from  removing  a  separable  controversy  therein 
between  himself  and  a  plaintiff  who  is  a  citi- 
zen of  anoUier  State,  to  a  Circuit  Court  of  the 
United  States,  under  the  Act  of  1888.  §  2.    Id, 

5.  A  suit  between  a  State  and  the  citizens 
of  another  State  cannot  be  removed  from  a 
state  court  into  a  United  States  Circuit  Court 
on  the  ground  of  the  citizenship  of  the  parties. 
Fergu9on  v.  Ban  (C.  C.  E.  D.  N.  T.)  832 

6.  That  the  removal  of  a  cause  into  a  United 
States  Circuit  Court  was  had  upon  application 
of  the  party  moving  to  dismiss  the  same  for 
want  of  jurisdiction  is  immaterial,  and  the 
cause  will  be  dismissed  upon  his  motion,  if  the 
controvert  is  in  fact  one  of  which  the  court 
has  no  Jurisdiction.  Id. 

7.  So  much  of  W.  Ya.  Code,  chap.  54,  g  80. 
as  declares  that  foreign  ^llroiBul  corporations 
doinff  business  in  that  State  shall  in  all  suits 
and  legal  proceedings  be  held  and  treated  as 
domestic  corporations  of  that  State,  and  re- 
quires any  such  corporation  to  file  an  agree- 
ment to  that  effect,  is,  so  far  as  it  attempts  to 
deprive  such  corporation  of  the  right  to  remove 
to  the  federal  courts  suits  brought  by  or 
against  it  in  the  courts  of  that  State,  in  cases 
in  which  it  would  otherwise  be  entitled  to  such 
right,  inoperative  and  void,  and  such  foreign 
corporation  may  exercise  such  right  in  any 
proper  case,  notwithstanding  it  hf»  executed 
and  filed  such  agreement  in  pursuance  of  the 
provisions  of  said  statute.  Beee  v.  Newport 
News  dt  M.  F.  Co,  (W.  Va.)  672 

8.  The  amount  involved  in  the  controversy 
is  not  an  element  in  determining  the  remova- 
bility of  a  suit  from  a  state  court  to  a  Circuit 
Court  of  the  United  States  on  the  ground  of 
prejudice  and  local  influence,  under  the  Act  of 
Aug.  18,  1888.  McDermoU  v.  Chicago  db  N, 
W.  R  Co.  (C.  C.  N.  D.  Iowa)  456 

9.  An  amendment  to  a  complaint  in  a  state 

H  \j,  lv«  A. 


court,  chani^ng  the  amount  of  damages 
claimed  from  a  sum  less  than  the  amount  ne- 
cessary to  authorize  a  removal  to  a  federal 
couit  to  an  amount  greater  than  that  sum,  la 
the  beginning  of  a  new  suit  so  far  as  relates  to 
the  time  within  which  an  application  for  re- 
moval  can  be  made.  Huekine  v.  OindntuUi,  N. 
0,  d  T.  P.  B.  Co.  (C.  0.  N.  D.  Tenn.)        646 

10.  An  application  for  the  removal  of  a 
cause  on  the  ground  of  prejudice  or  local  in- 
fluence may  Ss  made  at  any  time  bef<»e  the 
flnal  hearing  of  the  case.  iC 

11.  A  petition  for>4he-f«novali»i-A-eaiifle^ 
and  an  amdavit  in  its  support,  both  averring  in 
positive  terms  that  from  prejudice  or  local  in- 
fluence defendant  will  not  be  able  to  obtain 
Justice  in  the  state  court,  or  in  anv  other  state 
court  to  which  he  might  remove  the  cause,  un- 
der the  laws  of  the  State,  entitle  him  to  the  re- 
moval of  the  cause  without  further  proof  of 
such  facts.  Jd. 

KoTBS  AND  Briefs. 

By  partners.  608 

For  prejudice  or  local  influenoe;  diverBS 
dtizenship;  who  may  and  who  may  not  ob- 
tain; effect  of  amendment;  application,  when 
to  be  made;  affidavit;  practice  and  procedure 
in  circuit  court.  646 

Upon  ground  of  invalidity  of  statute;  form 
of  petition;  what  constitutes  suit  of  dvU  na- 
ture; suits  not  removable.  664 

By  foreign  corporation;  effect  of  state  le- 
gislation. 673 

REPLEVIN/  See  Damages,  4. 

k£&vm£  of  decisions. 

Subjects  discussed  and  points  decided.  866 
RES  JUDICATA. 

NOTKS  AND  BBim. 

See  also  Judgmbnt. 

Effect  of  Judgment  of  court  having  no  Juris- 
diction. 14S 

RIPARIAN  RIGHTa 

NOTBS  AND    BrIBTS. 

How  conferred.  609 

SAIiE.    See  also  Cobporationb,  90. 

1.  A  paper  purporting  on  its  face  to  be  an 
absolute  bill  of  safe  transferring  property  from 
a  debtor  to  his  creditor.  In  consiaeration  of 
which  the  grantee  agrees  that  the  existing  in- 
debtedness uf  the  grantor  to  him  shall  be  can- 
celed, and  obligates  himself  to  pay  the  claims 
of  certain  preferred  creditors  named,  and  in 
which  there  is  no  trust  reserved,  either  ex- 
pressly, impliedly,  or  secretly,— will  be  con- 
strued as  a  sale,  and  not  as  an  assignment. 
BfweU  V.  KeUy  (Ga.)  18» 

2.  Contracting  to  sell  a  gallon  of  whisky 

Senerally,  taking  an  order  for  the  same,  to  be 
lied  by  delivery  to  a  common  carrier,  and  rs> 
ceiving  the  price,  will  not  complete  the  sals. 
The  Blue  is  not  completed  until  separation  of 
the  particular  gallon  from  the  common  stocky 
and  deliverv  to  the  carrier.    Hence  the  sale  Is 
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Dot  consummated  at  the  place  where  the  bar- 
gaiD  Is  made  and  the  price  paid,  but  at  the 
place  where  delivery  Is  made  to  the  carrier; 
the  freight  being  paid,  not  by  the  seller,  but  by 
the  purchaser,  and  there  being  no  contract  to 
deliyer  otherwise  than  to  the  carrier  at  the  point 
of  shipment    Dunn  ▼.  SUMta  (Ga.)  199 

8.  The  right  of  stoppage  in  tramUu  is  not 
defeated  by  the  fact  Uiat  the  consignees  were 
insolvent  at  the  time  of  the  sale  of  the  prop- 
erty, if  that  fact  was  not  known  to  the  seller. 
mtrreU  ▼.  Bkfmand  A  D.  B.  Oo.  (K.  C.)     647 

4.  Until  the  actual  or  constructive  delivery 
lo  the  consignee  of  property  in  transit,  the 
light  of  stoppage  in  franmiu  continues,  unless 
there  is  some  agreement  or  usage  to  the  con- 
trary. Id. 

5.  An  attachment  or  execution  against  the 
vendee  does  not  preclude  the  exercise  of  the 
right  of  stoppage  in  tramitu.  Id. 

9.  A  stipulation  in  a  bill  of  lading,  that  the 
carrier  shiul  have  a  lien  upon  the  ffo<MS  shipped 
for  all  arrearages  of  freight  and  charges  due  by 
the  consignees  on  other  jB^oods,  is  subordinate 
to  the  right  of  stoppage  »n  trantUu.  Id. 

7.  Where  a  consignee  of  a  safe  in  a  car- 
rier's warehouse,  placing  his  hand  upon  it, 
said  to  the  carrier's  agent,  *'I  place  this  safe  in 
your  hands  as  security  for  what  I  owe,"  the 
^carrier  already  having  a  lien  upon  it  for  the 
freight  on  that  as  well  as  on  other  goods;  and 
the  agent  made  no  response,  even  if  it  is  con- 
ceded that  his  silence  constituted  an  accept- 
ance of  the  offer,— the  transaction  does  not 
•mount  to  such  a  delivery  of  the  goods  as  will 
defeat  the  right  of  stoppage  in  trajuitu.      Id. 

KorBS  AND  Bribps. 

Of  chattel;  warranty;  soundness.  184 

When  title  passes;  conditions  precedent; 
Intention.  199 

Vitiated  for  fraud.  882 

SCHOOLS      AND      SCHOOL      DIS- 
TBICTa 

Minn.  8p.  Laws  1878,  chap.  155,  entitled 
**An  Act  for  the  Establishment  of  Public 
Schools  hi  the  City  of  Winona,"  established  a 
school  svstem,  not  for  the  territory  then  with- 
in the  city  limits,  but  for  the  city  of  Winona, 
whether  enlarged  or  diminished  in  area  by 
future  legislatfon.  Hence  that  part  of  the  ter- 
ritoiy  of  a  school  district  which  was  annexed 
to  the  city  by  8p.  Laws  1887,  chap.  5.  became 
9  part  of  it  for  school,  as  well  as  other  muni- 
cipal, purposes,  and  ceased  to  be  a  part  of  the 
sdiod  district  Wnuma  v.  Sehoel  Dkt.  No.  8B 
(Minn.)  46 

NoTBS  Ain>  Briefs. 

Xfieoi  of  annexation  of  territory;  power  of 
Legislature  over.  40 

SEDUCTIOH. 

1.  The  word  '*  seduction,"  when  applied 
to  the  conduct  of  a  man  towards  a  woman, 
means  the  use  of  some  influence,  artifice, 
nromise,  or  means  on  his  part  by  wUch  he  in- 
duces the  woman  to  surrender  her  chastity 
and  virtue  to  his  embraces.  Therefore  crim- 
3  L.  R.  A. 


inal  indulgence  with  a  woman  who  «  at  the 
time  leading  a  lewd  and  laidvious  life  does 
not  constitute  seduction.  BatUr9on  v.  Hayden 
(Or.)  529 

2.  A  woman  mav  be  unchaste,  and  then 
reform  and  lead  a  ^rtuous  life;  and  if  she  is 
then  seduced,  her  seduction  ought  to  be  visited 
with  such  damages  as  a  Jury  would  think, 
under  all  the  circumstaDces,  the  defendant 
ought  to  pay;  but  to  Justify  a  recovery  there 
must  be  rdTormation.  id. 

SET-OFF  AND  COUNTERCLAIM. 

A  set-off  cannot  be  allowed  in  favor  of 
a  bank  against  a  depositor  by  reason  of  an  un- 
authorixra  payment  out  of  his  funds,  by  the 
bank,  of  a  note  made  payable  at  its  place  of 
business,  on  which  the  depositor,  aithoufth 
the  maker,  was,  as  ))etween  himself  and  the 
indorsers,  not  primarily  liable,  when.  In  igno- 
rance of  such  payment  by  the  bank,  he  had  al- 
lowed them  credit  for  the  note,  and  they  had 
become  insolvent  and  removed  from  the  State 
before  he  obtained  knowledge  that  his  de- 
posits had  been  appHed  in  payment  of  the 
note.   Qri»$om  ▼.  Commmreial  Nat.  Bank  (Tenn). 

378 

SEWING  MACHINES.    See  Coxmbbob, 
2. 


It  is  no  part  of  the  duty  of  a  deputy  sheriff 
to  make  representations  as  to  the  title  of  the 

i)ropertv  he  sells  on  execution,  and  the  sheriff 
s  not  liable  for  false  representations  made  by 
him,  in  relation  to  the  title  to  the  property,  if 
they  were  made  in  good  faith,  without  any  in- 
tention of  deceiving,  and  believing  them  to  be 
true.    Lewa/rk  v.  (Sorter  (Ind.)  440 


A  tug  employed  by  a  ship  to  move  her 
from  her  anchorage  in  the  Wallamet  River  to 
a  dock  in  East  Portland,  under  the  direction 
and  control  of  the  pilot  in  charge  of  the  ship, 
is  not  liable  for  injury  caused  by  a  collision  of 
such  vessel  with  another.  In  such  case  the 
tug  and  tow  are  but  one  vessel,  and  that  one  is 
the  tow.  The  Imperial  d  The  8.  O.  Seed  (D. 
C.  D.  Or.)  984 

KoTBS  AND  Briefs. 

Collision;  liability  of  tug  and  tow;  obstruc- 
tion to  navigation.  284 

■ 

SKATING  RINKS.    See  Municipal  Cob- 

FOHATIONS,   NOTBB  AND  BbIBF& 

SPECIFIC  PERFORMANCE.    See  also 

CONTBAOTB,  17. 

1.  A  contract  for  the  sale  of  lands,  made 
with  a  partnership  firm  in  the  firm  name,  may 
be  enforced  in  equity,  and  the  deed  will  he 
decreed  to  be  executed  to  the  individual  part- 
ners as  tenants  in  common.  Tavmekend  v. 
QoodSOLa^  (Minn.)  789 

3.  Equity  will  not  actively  interfere  to 
comnel  the  specific  performance  of  a  contract 
for  tne  sale  of  land  in  favor  of  the  vendor,  if 
there  is  such  uncertainty  about  the  title  as  to 
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affect  it0  marketable  value.  The  court  will 
not,  in  Buch  case,  compel  its  acceptance  and 
cast  upon  the  purchaser  the  risk  of  litigation 
and  die  embarrassment  of  a  questionable  title. 
TmoTifhendY.  OoodfeUow  (fAinu,)  7S9 

8.  When  complainant  owns  two  strips  of 
land  separated  by  lands  belonging  to  the 
United  States;  and,  by  a  nearly  simultaneous 
movement,  parties,  several  of  whom  are  his 
employes,  enter,  under  the  homestead  and 
pre-emption  laws,  upon  the  public  lands  sepa- 
rating his  lands,  thus  making  one  compact 
tract,  where  there  was  no  special  movement 
towards  making  settlements  on  the  public  lands 
in  the  neighboniood;  and  the  whole  tract  was 
enclosed  with  one  line  of  fence;  and  no  crops 
were  harvested  on  the  separate  settlements,  but 
complainant's  cattle  grazed  over  the  entire 
tract;  and  the  money  with  which  the  land  was 
entered  was  furnished  by  him;  and  each  set- 
tler, immediately  after  obtainhig  his  certificate 
of  entry,  conveyed  his  land  to  complainant  at 
prices  much  less  than  a  fair  cash  value,*-his 
title  to  such  government  land  is  so  doubtful 
that  one  who  has  contracted  to  purchase  the 
tame  will  not  be  compelled  to  perform  his 
contract     Ckm  v.  Siufftesant  (Dl.)  161 

4.  To  defeat  a  suit  to  compel  one  to  per- 
form his  contract  to  take  land,  the  title  to  which 
is  founded  upon  entries  under  the  preemption 
and  homestead  laws  of  the  Unitea  States,  de- 
fendant need  not  prove  the  entries  to  have 
been  fraudulent  by  evidence  which  would  Jus- 
tify a  court  having  lurisdiction  of  the  question 
to  cancel  them  for  tnat  reason;  it  is  sufficient 
for  him  to  show  that  the  title  which  complain- 
ant is  prepared  to  give  is  doubtful.  Id» 

Notes  Aim  Brists. 

Title  must  not  be  doubtful.  161 

Of  contract  by  partnership  to  purchase  real 
estate;  right  to  recover  consiaeration;  doubtful 
title.  789 

STATUTE    OF    FRAUBS.     See  Ck>N- 

TRACTB,  6. 

STATUTE    OF  LIMITATIOKS.      See 

LiMrrATiON  OF  Actions. 

STATUTES.      See  also  CoNBTrrnnoNAL 
Law,  8,  4;  Courts,  1 ;  CBimNAL  Law,  2. 

1.  The  mere  failure  of  legislative  Journals 
to  record  the  passage  of  an  Act,  in  the  absence 
of  any  affirmative  record  that  it  did  not  se- 
cure the  concurrence  of  both  Houses,  is  not 
sufficient  to  show  that  the  Act  was  not  prop- 
erly passed,  where  the  certificate  of  the  presid- 
ing officer  of  each  House  shows  that  it  was 
regularly  passed  by  that  body.  TerrUory,  Mc- 
JMum,  V.  a  Connor  (Dak.)  856 

2.  A  statute  defining  rights  and  obligations 
in  respect  to  actions  for  libel  is  not  uncon- 
stitutional as  partial  or  class  legislation  be- 
cause its  provisions  are  limited  to  publishers 
of  newspapers.  AUen  v.  Pkmeer  Pren  Oo. 
(Minn.)  682 

8.  The  provisions  of  Minn.  Oen.  Laws  1887, 
chap.  191,  being  germane  to  the  subject  ex- 
pressed in  the  title,  which  is  "An  Act  to 

8  L.  B.  A. 


Regulate  Action  for  Libel,"  the  title  Is  sufll- 
cient.  Id. 

4.  A  statute  incorporating  a  building  and 
loan  association,  providing  that  "no  dues, 
premiums,  interest,  or  fines  that  may  accrue  to 
the  association  in  accordance  with  its  charter 
shall  be  deemed  usurious, ''  is  in  violation  u€ 
the  fundamental  law,  as  an  attempt  to  confer 
special  privileges  on  such  association.  Hendar^ 
9on  Buuding  d  Loan  As».  v.  Johnton  (Ey.)  28D 

5.  A  statute  relating  to  unorganized  coun- 
ties, as  distinguished  mm  those  which  are  or- 
ganized, is  not  local  or  special.  Ferris  v.  Van- 
nUr  (Dak.)  718 

6.  A  statute  that  cannot  be  reduced  to  a 
general  rule  to  operate  in  all  parts  of  the  State 
alike  is  not  a  general  law.  King  v.  BlaU 
(Tenn.)  210 

7.  A  statute  givine  towns  containing  one  or 
more  unincorporated  villages  of  l,0(Mrinhabi- 
tants  each  certain  enlarged  powers,  does  not 
violate  Wis.  Const,  art.  4,  §^>  which  provides 
that  "the  Legislature  shall  establish  but  one 
system  of  town  and  county  government." 
Land,  Log,  d^Lumb&r  Co.  v.  Brtwn  (Wis.)  478 

8.  Wis.  Laws  1888,  chap.  292,  givins  to  the 
bourds  of  supervisors  of  towns  containing  one 
or  more  unincorporated  villages  containing  not 
less  than  1,000  inhabitants  each,  authority  to 
exercise  certain  powers  over  the  inhabitants 
of  such  villages,  upon  the  adoption  of  a  reso- 
lution, at  the  annual  town  meeting,  in  favor 
thereof,  is  not  void  for  uncertainty,  as  the 
powers  granted  are  clearly  defined  by  reference 
to  the  powers  granted  to  village  boards.      id. 

9.  If  an  Act  embraces  only  one  subject, 
which  is  expressed  In  the  title,  it  is  not  neces- 
sary that  every  other  Act  which  it  repeals  or 
alters  by  implication  should  be  mentioned  in 
the  title.  Wttuma  v.  School  DiH.  No,  89  (Minn.) 

4« 

10.  A  statutory  provision  adopted  from  an- 
other State  is  to  oe  construed  in  accordance 
with  its  prior  Judicial  construction  in  the  State 
from  which  it  is  taken.  Bridgen  v.  Tasflor 
(N.  C.)  876 

11.  The  Rhode  Island  statute  in  respect  to 
the  payment  of  alimony  "out  of  the  real  or 
personal  estate  of  the  husband,  or  out  of  both," 
having  been  the  same  since  1798,  the  practical 
construction  given  to  it  by  awarding  alimony 
in  monthly  installments  which  miffht  be  pay- 
able out  of  subsequently  acquired  property 
must  be  held  to  have  been  adopted  by  the 
Revision  of  the  statutes  made  after  that  con- 
struction had  been  established.  Sampion  v. 
Sampson  (R.  L)  849 

12.  The  Illinois  Dramshop  Act  is  a  statute 
of  a  highly  penal  character,  providing  rights 
of  action  unknown  to  the  common  law,  and 
is  to  receive  a  strict  construction.  Onm  v. 
AdonCni)  827 

18.  The  right  of  the  United  States  to  sue  in 
its  own  courts,  having  once  attached,  becomes 
a  prerogative  right,  and  Congress  will  not  be 
presumed  to  intend  to  deprive  the  govemmeDt 
of  such  right,  unless  the  intention  appears  in 
plain  and  unambiguous  terms.  UnUod  SUUm 
V.  Shaw  (C.  0.  S.  D.  Ga.)  289 

14.  When,  under  one  of  two  possible  con 


Stock  aio)  STOCKHOiiDERB— Taxes. 
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ttmctloiif ,  a  statute  would  devett  the  public  of 
a  right,  Violate  a  principle  of  settled  policy, 
actf  avoid  the  methods  of  prooedtue  which 
hare  been  clearly  indicated  by  many  Acts  of 
nrerious  legislauon,  in  such  case,  if  there  is 
doubt  about  the  proper  oonstroelion,  the  doubt 
should  be  resolved  in  favor  of  the  govern- 
ment. Id. 
NoTBs  AKo  Bribes. 

Suspension  of  seneral  laws;  constitutionali- 
ty; uniformity  or  laws.  210 

Penal;  how  construed.  994 

Construction  of  words  **being  in  this  State." 

879 

STOCK  AND  STOCKHOLDERS.  See 

COBPORATIONS;  EVIDBNCB,  8;  DXBCUTORB 

Ain>  Admiristbatobs,  8. 

STOPPAGE    IN     TRANSITU.      See 

Salb,  8-7. 

NOTBS  JkRD  BbIKFB. 

When  right  may  be  exercised.  647 

Right  of  consignee  to  ezercise*the  right  of* 

580 

STREET  RAILWAYS. 

A  street  railroad  company  whose  fran- 
chise of  beinff  a  corporation  is  derived  from 
the  New  York  Act  of  1650,  and  whose  powers 
snd  privileges  as  such  are  limited  to  those  de- 
rived from  that  Act  and  from  a  resolution  of 
the  aldermen  of  the  dty  of  New  York  givins 
authority  '*to  lay  a  double  track  for  a  rail- 
road" in  certain  streets  upon  condition,  amonff 
others,  that  it  lay  the  tracks  upon  a  good 
foundation,  with  rails  even  with  the  surface  of 
the  streets, — has  no  right,  after  its  road  is 
completed  for  horse  cars,  again  to  disturb  the 
surface  of  the  streets  for  the  purpose  of  laying 
a  cable  between  the  rails  in  a  conduit  of  ma- 
sonry under  the  surface,  for  propelling  the 
cars  oy  the  acency  of  steam  from  stationary 
engines,  especudly  where  the  surface  cannot 
be  fully  restored,  but  is  to  be  left  with  a  slot 
opening  for  the  whole  length  of  the  track 
from  one  half  to  five  dghths  of  an  inch  wide. 
Bsople,  ThMAte.  R  Ob. v.  yewian(S.  Y.)  174 

NOTBS  AND  BrIBFB. 

Bee  also  Cabriebs. 

Grant  of  franchise;  underground  roads;  au- 
thority to  use  streets;  liability  for  injuries;  re- 
striction of  powers;  adoption  of  the  motor 
power;  effect  of  charter.  174 

STREETS.    See  Highways. 

NOTBS  AlID  BbISFS. 

Right  of  railroad  company  in.  tiO 

Liability  of  municipal  corporations  for  dam- 
ages sustained  by  changing  grade  of.  247 

SUBCONTRACTORS.    See  Lncns. 
SUBSCRIPTION.   See  Ck>HTRACT8,  2, 10, 

26;  Ck>BFOBATION8,  14-18. 

NoTBS  AND  BBisra, 
Bee  also  ComnAora. 

Binding  effect  of.  466,  761 

8L.R.A. 


SUICIDE.    See  Ihsuraitob,  1,  2. 
SUNDAY.    See  also  Contraots,  25;  Tel- 

SORAFH  Ck)HFAinB8,  4. 

1.  At  common  law,  die»  dominieui  non  e$i 
dieijwridioui, — ^the  Lord's  Day  is  not  a  day  for 
legal  proceedings.    Barstnu  v.  Idndaay  (Kan.) 

658 

2.  A  Judgment  rendered  on  Sunday  is  void. 

Id. 

NoTBs  AND  Briefs. 

Non-Juridical  day.  658 

Legality  of  contracts  made  on;  work  of  ne- 
cessity; transmission  of  telegram.  224 

SUSPENSION  OF  ALIENATION.  See 

Pbbpbtuitibs. 

TAXES.    See  also  Boni>b,  1;  Collatbral 
Irhbritanob  Tax;  Town,  8. 

1.  Before  one  can  be  subjected  to  the  bur- 
dens of  a  law  providing  for  special  taxation, 
either  himself  or  his  propertv  must  be  clearly 
brought  within  its  terms.  People  v.  Sherwood 
(N.  Y.)  464 

2.  The  fact  that  money  is  raised  bv  taxation, 
under  statute  authority,  upon  all  the  taxable 

1)roperty  of  a  town,  to  be  expended  for  some 
mprovement  in  an  unincorporated  village 
thereof ,— such  as  for  waterworks,  flre  proteo 
tion,  or  police  resulations, — does  not  violate 
anv  constitutional  restriction  or  any  public 
policy.  Land,  Log,  d  Lumber  Oo.  v.  Brown 
(Wis.)  472 

8.  Md.  Act  1888,  chap.  244,  §  2,  which 
provides  that  the  commissioners  of  Prince 
George's  Ck>unty  shall  direct  to  be  paid  to  the 
commissioners  of  Laurel  the  amount  of  tax 
levied  upon  the  real  property  within  that 
town  to  be  expended  upon  the  roads  of  said 
town  and  upon  such  other  improvements  as  the 
commissioners  of  Laurel  shsll  deem  proper,  is 
in  violation  of  the  Bill  of  Rights,  art.  16,  be- 
cause it  practically  exempts  the  owners  of  real 
estate  in  Laurel  from  contributing  pro  tarUo  to 
the  necessary  expenses  of  the  county  govern- 
ment, as  requited  by  that  article.  Prince 
Qeorq^e  ChurUff  v.  Laurel  (Md.)  628 

4.  The  South  Carolina  Act  of  1888  to  pro- 
vide for  the  payment  of  bonds  issued  by  town- 
ships in  aid  of  railroads  under  an  unconstitu- 
tional Act,  which  does  not  attempt  to  yalidate 
previous  illegal  Acts,  but  was  intended  to  au- 
thorize the  levying  of  a  tax  to  aid  railroads 
which  certain  townships  had  expressed  a  de- 
sire should  be  aided,  the  amount  of  the  void 
bonds  being  taken  as  the  basis  of  the  aid  to  be 
given, — is  constitutional  as  an  exercise  of  the 
taxing  power  in  aid  of  public  highways;  es- 
pecially where  the  inhabitants  of  the  localitv 
to  be  Skffected  by  the  tax  have  signified  their 
assent  thereto.  8t€Ue,  Oharleeton,  0,  d  0,  B, 
Oo.  V.  WhiUaidee  (S.  0.)  T77 

6.  An  Act  which  provides  for  taxation  for 
the  payment  of  bonds  issued  in  aid  of  railroads 
bv  townships  is  not  subject  to  the  objection 
that  it  does  not  promote  a  public  purpose.  Id 

6.  The  Legislature  hss  power  to  impose 
tax  upon  the  property  situated  in  a  certain 
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township  for  the  pnrpofle  of  aiding  in  the  con- 
struction of  a  Tulroad  which  pasaes  through 
it,  provided  a  majority  of  the  reaidenta  of  such 
township  have  signified  their  assent  to  the  im- 
position of  such  tax.  SM$,  Diekinton,  v.  Nedy 
(8.  C.)  67S 

7.  Under  the  Organic  Act  of  Dakota  Ter> 
ritory  (U.  S.  Rev.  Btat.  8  1995),  providing 
that  no  law  shall  he  passed  making  '*any  dis- 
crimination in  taxing  different  kinds  of  prop- 
erty, hut  all  property  subject  to  taxation  shall 
be  taxed  in  proportion  to  its  value,"  it  is  not 
an  unlawful  discrimination  to  tax  the  personal 
property  within  unorganized  counties,  and 
leave  untaxed  the  real  property  therein,  since 
Congress  has  not  attempted  to  designate  what 
pro^rty  shall  be  subject  to  or  exempt  from 
taxation.    ForrU  v.  Vanier  (Dak.)  718 

8.  The  Dakota  Act  of  March  12.  1886,  to 
amend  Dak.  Pol.  Code,  chap.  28,  g  17,  provid- 
ing (hat  personal  property  in  any  unoraanized 
county  shall  be  subject  to  taxation  in  the  near- 
est organized  county,  is,  so  far  as  concerns 
taxation  for  local  purposes,  invalid  as  an  at- 
tempt to  tax  one  community  for  the  benefit  of 
anoUier.  Id, 

0.  The  words  "  incorporated  company,  " 
used  in  K.  T.  Rev.  Stat.  chap.  18,  tit.  1,  %  4. 
subd.  7,  exempting  from  taxation  the  personal 
proper^  of  every  such  company  not  made  li- 
able to  taxation  on  its  capital  in  title  4  of  that 
chapter,  do  not  include  corporations  for  reli- 
gious, literary,  or  charitable  purposes.  CatUn 
▼.  Triniiv  OoOeffe  (N.  Y.)  206 

10.  Where  the  onlv  evidence  accessible,  as 
to  the  manner  of  sellfnff  for  delinquent  taxes 
certain  lots  which  should  have  been  sold  sep- 
arately, consists  of  what  may  be  gathered  from 
the  collector's  notice  and  deed,  and  the  notice 
is  consistent  with  a  sale  either  of  separate  par- 
cels or  of  the  whole  tract  at  once,  if  the  aeed 
recites  but  one  sum  received,  refers  to  the  sale 
in  the  singular  number,  treats  the  taxes  on  the 
several  lots  as  one  tax,  etc.,  it  will  be  sufficient 
to  show  that  the  land  was  sold  as  one  tract, 
notwithstanding  the  covenant  of  the  collector 
that  he  observed  the  directions  of  the  law. 
BoTfiM  V.  BotMTdfM/n  (Mass.)  785 

NOTBfl  AND  BrISFS. 

See  also  Ck>LiiAT]ERAL  Isbsbvtascol  Tax. 

Bxemption  from;  on  bequests.  206 

Discrimination  in  favor  of  real  as  against 
personal  property;  for  purposes  not  local;  ex- 
emptions. 718 

Lien  upon  lands;  sale  of  land  for.  786 

TELEGRAPH  COMPANIES.    See  also 
Damaobs,  14;  Eyidbscb,  21. 

1.  State  legislation  compelling  electric  wires 
in  the  streets  of  a  city  to  be  placed  under 
the  surface  of  the  streets,  although  such  streets, 
being  letter  carrier  routes,  are  all  poet  roads, 
is  an  exercise  of  police  power,  and  is  not  an 
unlawful  attempt  to  regulate  commerce  or  an 
invasion  of  the  rights  of  a  telegraph  company 
as  a  business  agency  of  the  general  government, 
under  the  Act*  of  Consress  of  July  4,  1866 
(U.  S.  Rev.  Stat  tit.  65)»  to  operate  its  lines 
over  "ftTiypost  road  of  the  United  States." 

H  L.  R.  A. 


WeOam  U.  TOeg,  Co.  v.  N€»  York  (C.  C.  8.  D. 
N.  T.)  449 

2.  The  privilege  of  a  telemph  company 
which  is  a  business  aesncy  of  Uie  general  gov- 
ernment, to  maintain  Its  wires  along  tlie  stme- 
ture  of  an  elevated  railroad  in  the  streets  cf  a 
city,  such  railroad  being  an  independent  post 
road  of  the  United  Stales,  cannot  be  destroyed 
by  state  legislation.  /cf. 

8.  A  statute  confirming  a  contract  between 
oommlssioners  for  placing  electric  wires  onder 
ground,  and  a  subway  company,  to  lay  sub- 
ways for  such  wires,  b  none  the  less  an  exer- 
cise of  police  power  because  it  gives  to  such 
company  special  privileges,  but  no  exclusive 
privileges  or  franchises.  Id. 

4.  A  telegraph  company  is  prohibited  from 
receiving  on  Sunday  messages  that  may  as 
well  be  sent  on  any  other  day  as  on  Sunday 
without  causing  loss,  harm,  or  suffering;  but 
it  may  receive  and  transmit  on  that  day  mes- 
sages designed  to  relieve  suffering,  avert  harm, 
and  prevent  serious  loss.  WetHem  U.  Teleg. 
Oo.  V.  Topgt  (Ind.)  224 

6.  Where  the  agent  of  a  telegraph  compa- 
ny declines  to  receive  compensation  for  trans- 
mitting a  message,  and  requests  the  sender  to 
allow  the  expense  to  be  paid  by  the  person  to 
whom  the  message  Is  sent,  the  company  can- 
not escape  liability  for  ftdlure  to  transmit  the 
message,  on  the  mund  that  the  compensation 
was  not  paid  at  the  time  of  delivering  the  mm- 
sage  to  the  agent.  Id. 

6.  The  right  to  recover  a  statutonr  penalty 
for  failure  to  transmit  a  telegram  is  dependent 
upon  a  valid  contract  to  tra&mit  the  message; 

Id. 

7.  A  notice  of  default  on  the  part  of  a  tel- 
egraph company  being  required  by  the  con- 
tract as  a  condinon  of  recovery  for  breach  of 
the  contract,  a  statutory  penalty  for  violation 
of  the  duty  created  by  tnJB  contract  cannot  be  re- 
covered unless  such  notice  has  been  given.  Id, 

8.  A  stipulation  in  a  o(mtract  by  a  telegraph 
company,  that  It  will  not  be  liable  for  damages 
unless  a  clidm  is  presented  "within  rixty  days 
after  sending  the  message,"  does  not  reauire 
any  notice  or  demand  to  fix  the  liability  of  the 
company,  where  there  is  a  total  failure  to  trans- 
mit the  message.  121. 

0.  A  limitation  of  the  liability  of  a  tele- 
graph company,  created  by  a  provision  in  its 
contract,  cannot  be  extended  beyond  the  words 
creating  the  limitation.  Id. 

10.  Proof  that  a  telegraph  message  deliv- 
ered to  an  agent  to  be  sent  on  Sunday  was  im- 
portant, without  proof  that  it  could  not  have 
been  sent  on  Saturday,  or  that  the  purpose 
could  not  have  been  accomplished  bv  senoing 
it  on  Monday,  is  insufl9cient  to  establish  a  case 
of  necessity,  so  as  to  make  the  company  liable 
for  failure  to  send  it.  Id. 

11.  On  an  admission  that  land  would  have 
been  obtained  with  a  ffood  title  if  a  telegram 
had  been  promptly  ddtvered,  for  ddav  m  de- 
livering which  the  action  is  brought,  it  is  en- 
tirely immaterial  whether  the  alleged  agent  to 
whom  the  message  was  directed  had  written 
authority  to  sell,  or  not.  Aknmdtr  v.  Vfofom 
U.  Tdeg.  Oa.  (Miss.)  71 


Tender  and  I^atment  into  Court— Tuial. 
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K0TB8  AND  Briefs. 

Liability  for  failure  to  send  messages.       71 

Extent  of  duty  to  send  message  on  Sunday; 
transmission  of  message;  diligence;  action  for 
penalty;  presentation  of  claim.  224 

May  be  compelled  to  place  wires  •  under 
ground.  449 

TENDER  AND  PAYMENT  INTO 
COURT.  Bee  also  Mortoags»  Notes 
AND  Briefs. 

A  tender  of  the  whole  sum  which  is  in  fact 
due  on  a  mortgage,  and  a  refusal  to  accept  it, 
did  not  discharge  the  security  if  the  refusal 
was  accompanied  by  a  bona  fide  claim  of  right 
which  was  believed  in  by  the  creditor,  and 
was  not  wantonly  put  forward  as  a  cover  to  a 
wrong  purpose,  union  Mut.  L.  Iru,  Oo,  y. 
Union  MUh  PUutor  Oo,  (0. 0.  W.  D.  Mich.)  90 

TOWN.    See  also  Mandamus.  8;  Municipal 

CORPORATIONB,   8,   KOTBB   AND   BrIBFB; 

Taxes,  6. 

1.  A  statute  incorporating  a  district  whose 
inhabitants  sh^l  have  the  same  benefits,  im- 
munities, and  responsibilities  as  the  several 
towns  in  the  State  enjoy,  except  for  state  and 
national  elections  it  shall  be  merely  a  voting 
district  of  a  town  within  which  it  is.  is  not  un- 
constitutional as  depriving  the  inhabitants  of 
representation  in  the  General  Assembly,  be- 
cause it  is  represented  as  a  part  of  the  town  in 
which  it  is.    8UUe  v.  Narragamett  Dirt,  (R  I.) 

295 

2.  After  repeated  instances  in  which  the 
Legislature  has  recognized  the  division  of 
counties  into  townships,  and  especially  after 
legislation  recognizing  a  particular  township 
as  such,  it  is  too  late  to  question  the  existence 
of  such  township  by  inquiring  whether  or  not 
the  required  regulations  in  respect  to  the  mark- 
ing of  the  corners  of  the  townships,  and  the 
reporting  to  the  court  and  to  the  Legislature 
the  action  of  the  county  commissiooers,  have 
all  been  complied  with.  State,  Dickinson,  v. 
Neaif  (8.  C.)  672 

8.  That  the  election  at  which  consent  to  the 
imposition  of  a  tax  upon  the  property  in  a  par- 
ticular township  in  aid  of  the  construction  of 
a  railroad  has  t^n  manifested  was  held  with- 
out authority  of  law  is  immaterial.  That  fact 
will  not  invalidate  the  Act  if  the  Legislature 
was  satisfied  that  consent  was  given.  Id, 


The  Cigar  Makers  Union,  having  many  thou- 
sands of  members,  adopted  or  agreed  upon  a 
certain  symbol  or  device  to  be  used  by  their 
several  members,  such  device  not  indicating 
by  what  persons  the  cigars  are  made,  but  only 
that  they  are  made  by  some  member  of  one  of 
such  unions,  the  right  to  use  the  device  belong- 
ing equally  to  each  and  all  the  members  and 
continuing  only  while  the  person  remains  a 
member.  Held,  not  a  legal  trademark.  Cigar 
Maken  IVoUotite   Union  v.  Canfiaim  (Minn.) 

125 
NoTBs  AND  Briefs. 

Appropriation  of;  how  acquired;  protection 


of:  use  of  corporate  name  as;  infringement  of; 
right  of  trade  union  to  acquire.  125 

TfeADE  UNION.    See  Tradbuark. 

TRESPASS.    See  Equitt. 

TRIAL.    See  also  Pleading.  16. 

1.  It  is  within  the  discretion  of  the  trial 
court  to  require  the  plaintiff  suing  for  a  physi- 
cal injury  alleged  to  be  permanent  to  submit 
to  examination  by  competent  physicians  at  the 
instance  and  at  Uie  expense  of  the  defendant 
in  the  action,  to  ascertain  the  nature,  extent, 
and  probable  duration  of  the  injury,  so  as  to 
affora  means  of  proving  the  same  at  the  trial. 
By  Oa.  Ck>de.  §  206,  every  court  has  the  power 
to  control,  in  the  furtherance  of  justice,  the 
conduct  of  all  persons  connected  with  a  judi- 
cial proceeding  before  it,  in  every  ^matter  ap* 
pertaining  thereto.  Richmond  dk  D,  B.  Co.  v. 
ChMrese  (Ga.)  bOS 

2.  When  a  question  on  the  proof  arises  in  a 
Circuit  Court  of  the  United  States  as  to  whether 
the  organization  and  alleged  incorporation  of 
the  plaintiff  as  a  corporation  or  limited  part- 
nerahio  is  sufficient  to  give  jurisdiction  on  the 
grouna  of  citizenship,  and  the  facts  are  not 
disputed,  on  a  general  traverse  of  such  organ- 
ization and  incorporation  It  is  not  necessary  to 
abandon  the  trial  until  after  a  separate  trial 
as  to  the  jurisdictional  question,  but  the  jury 
may  be  directed  to  find  a  special  verdict  setting 
out  the  facts  relating  to  the  jurisdictional  ques- 
tion, although  a  better  practice  would  be  for 
defendant  to  raise  the  question  by  special  trav- 
erse, setting  out  the  facts  on  a  demurrer  to 
which  the  precise  question  would  be  presented. 
Imperial  Beflning  Co,  v.  Wyman  (C.  C.  N.  D. 
Ohio)  603 

8.  It  is  the  riffht  of  the  jury,  and  not  the 
oourt,  to  determine  the  effect  of  evidence,  un- 
less in  particular  cases,  where  its  effect  is  de- 
clared by  law.    Pattereon  v.  Eayden  (Or.)  529 

4.  Where  evidence  is  already  before  the 
jury  without  exception,  if  it  is  incompetent 
the  remedy  is  by  motion  to  strike  it  out.  Par* 
mme  v.  NewTork  C.d  H,  R  R.  Co,  (N.Y.)  683 

6.  Except  in  cases  marked  by  gross  and 
inexcusable  negligence,  whether  a  person  in 
attempting  to  cross  a  railroad  track  exercised 
that  degree  of  care  and  caution  which  pru- 
dent persons  of  ordinary  intelligence  usually 
exercise  under  like  circumstances  is  a  question 
of  fact  for  the  jury.  Id. 

6.  Whether  due  diligence  has  been  used  in 
a  given  case  by  railroad  employes  in  ex- 
tinguishing a  fire  is  a  question  for  the  jury. 
Missouri  Pac,  R.  Co,  v.  Platter  (Tex.)         689 

7.  The  ratification  of  the  act  of  a  servant 
is  a  question  to  be  passed  upon  under  all  the 
evidence  as  any  other  fact  in  issue,  and  his 
mere  retention  in  service  does  not,  as  a  matter 
of  law,  amount  to  ratification.  Dillingham  v. 
Anthony  (Tex.)  684 

8.  The  reasonableness  of  a  rule  prescribed 
by  a  railroad  company  for  the  government  of 
its  business  is  purely  a  question  of  law  to  be 
decided  by  the  court,  and  not  ja  question  of 
fact  to  be  passed  upon  .by  Juries.  South  Flor- 
ida R.  Cb.  V.  Rhoads  (Fla.)  7J3 
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9.  The  question  as  to  whether  a  coDtract 
or  Agreement  entered  into  between  a  railroad 
company  and  a  line  of  steamers  plying  betweisn 
Jacksonville  and  Hanford  was  entered  into  in 
good  faith,  and  was  legal  and  binding,  or 
whether  such  contract  constituted  an  oppres- 
sive monopoly,  and  hence  was  not  legal  and 
binding,  is  a  mixed  question  of  law  and  fact, 
and  it  was  properly  left  to  the  Jury  to  be 
passed  upon  by  them.  South  Flanda  R.  Oo.y. 
Wioads  (Fla.)  783 

10.  A  charge  should  not  be  given  where 
there  is  not  sufBcient  evidence  fairly  to  raise 
an  issue  of  fact  to  which  it  relates.  Missouri 
Pae.  R.  Co.  v.  Platzer  (Tex.)  689 

11.  An  instruction  to  the  Jury  that  ratifica- 
tion of  a  note  by  a  person  may  be  proved 
by  direct  testimony,  or  if  they  are  satisfied 
from  all  the  testimony  that  he  ratified  it,  that 
will  be  sufficient,  is  in  substance  complying 
with  a  request  to  instruct  that  ratification  may 
be  cither  express  or  implied.  Hull  v.  Tounq 
(S.  C.)  621 

12.  Where  there  is  no  evidence  on  which  to 
base  a  theory  of  pure  accident^  and  the  proof 
shows  negligence,  either  upon  the  side  of  a 
passenger  fn  alighting  from  a  train,  or  on  the 
side  of  the  carrier,  a  charge  to  the  effect  that 
**if  the  plaintiff  stepped  carelessly  or  acciden- 
tal! v  on  or  near  the  edge,"  etc..  the  Jury  should 
fina  for  defendants,  is  properly  refused.  Mia- 
touri  Pae,  R  Co,  v.  Woriham  (Tex.)  868 

18.  The  denial  of  a  motion  of  nonsuit  before 
the  introduction  of  defendant's  evidence  will 
not  prevent  the  granting  of  such  a  motion  after 
defendant's  evidence  has  been  introduced,  if  a 
verdict  for  the  plaintiff  could  not  be  sustained 
upon  the  evidence.  Fagundu  v.  O&ntral  Pae. 
R,  Co,  (Cal.)  824 

14.  Evidence  that  the  assured  was  ordina- 
rily a  man  of  pleasant  and  genial  disposition 
whose  family  relations  were  pleasant,  that 
after  a  certain  time  he  became  depressed,  com- 
plained of  pain  in  his  head,  was  abstracted  and 
stupid,  could  not  pay  close  attention  to  busi- 
ness, did  not  appear  to  remember  what  was 
told  him,  and  impressed  people  with  whom 
he  came  in  contact  that  he  was  out  of  his  right 
mind,  and  that  he  finally  cut  his  own  throat, 
— is  sufficient  to  go  to  the  jury  upon  the  ques- 
tion of  insanity.  Blaekttone  v.  Standard  Ij.  A 
A.  Ins,  Co.  (Mich.)  486 

16.  Where  a  general  verdict  establishes  the 
right  of  persons  representing  a  local  assembly 
of  the  Knights  of  Labor,  to  whom  all  the  mem- 
bers in  good  standing  have  assigned  their 
claims,  to  bring  an  action  for  money  paid  in 
on  the  formation  of  a  preliminary  organization, 
a  special  verdict  finding  that  '*all  the  members 
int I  rested  in  the  fund  contributed*'  did  not 
ioin  in  the  assignment  is  not  inconsistent  with 
It,  as  those  not  m  good  standing  might  resume 
their  rights  as  members  by  paymg  their  arrear- 
ages of  dues,  and  might  thus,  in  a  certain 
sense,  be  said  to  be  interested  in  the  fund. 
Bi<mn  v.  Stoerkel  (Mich.)  480 

Notes  and  Briefs. 

In  criminal  cases;  right  to  Jury;  separation 
of  jury;  custody  of  jury.  210 
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Question  as  to  value  of  property,  for  Jurv. 

83 

Power  of  court  to  order  physical  examina- 
tion of  party.  803 

TRUSTEE    PROCESS.    See    Garhish- 

HBMT. 

TRUSTS.  See  also  Charttablb  Uses; 
Husband  and  Wtfb.  1, 2;  Perpetuities; 
Prikcifal  and  Surety. 

1.  A.  deed  may  be  set  aside  for  fraud  or 
duress,  and  a  trust  mav  arise  out  of  a  transac- 
tion, which  will  be  enforced  in  face  of  ihe  ex- 
press terms  of  a  deed,  but  it  must  be  a  trust 
arising  by  operation  of  law.  The  parties  to  a 
deed  cannot  create  a  trust  in  favor  of  the 
grantor,  except  by  an  instrument  in  writing 
declaring  the  same.  Firdayson  ▼.  Finlaymn 
(Or.)  801 

2.  A  deposit  of  money  in  a  bank  in  the 
name  of  another  person,  with  depositor's  name 
as  trustee  following  it,  and  a  statement  by  him 
to  the  other  that  he  had  made  the  deposit, 
which  would  belong  to  the  other  at  his  death, 
constitutes  a  deposit  in  trust  which  will  l>o 
valid  although  the  testator  retained  the  deposit 
books  until  death.    Atkinson's  Pbtition  (it  I.) 

893 

8.  A  trust,  having  been  once  completely 
constituted  by  a  deposit  in  a  bank  In  trust,  fol- 
lowed by  the  trustee's  declaration  of  the  trust 
to  the  beneficiary,  cannot  be  revoked.  If  the 
trustee  withdraws  the  money  and  deposits  it 
in  another  bank  in  his  own  name,  his  estate 
will  be  liable  therefor  after  his  death.         Id, 

4.  The  persons  described  by  their  olScial 
designation,  and  their  successors,  and  not  the 
corporations  with  which  they  are  connected, 
are  intended  to  be  made  trustees  by  a  will  giv- 
ing property  in  trust  to  the  mayor  of  a  city  and 
the  presidents  of  two  incori>orated  societies, 
and  their  successors  forever.  OoUman  v.  Grace 
(N.  Y.)  145 

Notes  and  Briefs. 
By  deposit  of  money  for  another's  use.    892 

USURY.  See  Building  and  Loan  Asso- 
ciations. 

VENDOR   AND    PURCHASER.     See 

also  Insolvency  and  Assionment  for 
Creditors,  2. 

The  right  to  recover  possession  under  a  con- 
veyance In  consideration  of  taking  care  of  the 
frantee,  which  gives  an  equitable  title  only, 
ppends  upon  the  performance  of  the  contract 
by  the  grantee.     Dreisbachy,  Serfass(PA,)  839 

Notes  and  Briefs. 

Equity  of  second  plirchaser  of  land  con- 
veyed by  void  deed.  885 

VILLAGES.  See  Municipal  Corpora- 
tions, 8,  Notes  and  Briefs. 

VOTERS  AND  ELECTIONS.  See  also 
iNJUNCrioN,  1;  Mandamus,  7;  Officeks, 
1-8. 

1.  If  the  determination  that  n  certain  per- 
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son  1b  elected,  and  the  preparation  of  a  certifi- 
cate to  be  delivered  to  him,  exhaust  the  power 
of  the  governor,  under  a  statute  devolving  up- 
on him  the  duty  of  issuing  a  certificate  of  elec- 
tion, a  subsequent  certificate  by  the  governor 
to  a  third  person  does  not  impair  the  right  of 
the  person  first  found  to  be  elected,  or  give 
bira  sufficient  reason  to  seek  the  aid  of  a  court 
of  equity  to  protect  his  claim.  Bates  v.  Tai/lor 
(Tenn.)  816 

9.  Whether  the  duty  of  issuing  a  commis- 
sion or  certificate  of  election  to  each  person 
elected  representative  to  Congress  from  the 
State  of  Tennessee  devolved  upon  the  governor 
of  that  State  by  Tenn.  Code  (M  ill.  &  V.  j  §§  1094, 
1146,  is  called  ministerial  or  ezecuiive,  the 
performance  thereof  is  an  ofilcial  action  which 
can  be  neither  coerced  nor  restrained  by  the 
courts.  Id, 

8.  It  is  the  province  of  the  governor  to 
construe  for  himself  a  statute  devolving  upon 
him  the  duty  of  issuing  a  commission  or  cer- 
tificate of  election,  and  to  determine  his  course 
of  action  thereunder;  and  so  long  as  he  acts 
with  an  honest  purpose  of  discharging  his  duty 
under  the  law,  his  action  cannot  be  character- 
ized as  unlawful.  In  such  case  the  courts  can- 
not substitute  their  judgment  for  his;  and, 
even  after  he  and  the  secretary  of  state,  who 
by  law  constitute  a  board  to  canvass  the  re- 
turns, have  ascertained  that  a  certain  person  is 
elected,  and  a  certificate  has  been  prepared 
ready  for  delivery  to  him,  the  courts  cannot 
prevent  the  governor  from  changing  his  deci- 
sion and  issuing  a  certificate  to  another.    Id. 

WAGERING  CONTRACTS.    See  Con- 
tracts, 14-16;  Options. 

WAGES.    See  Exemption;  Gabnishment, 
2,8. 

WAIVER.    Bee  Patubnt,  1. 


WARRANTY.    See  Damaobs.  6. 

Notes  and  Briefs. 
Bee  also  Sale. 
Of  soundness  of  animals. 
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WATER  COMPANIES. 

Notes  and  Briefs. 
Contracts  of,  to  furnish  water. 
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WATERS   AND   WATERCOURSES. 

See  also  Constitutional  Law,  6;  Dams; 
iNJTTNonoN,  5;  Municipal  Corpora- 
tions, 4 

1.  A  stream  which  has  floatable  capacity 
at  certain  periods  recurring  with  regularity, 
and  continuing  a  suflScient  length  of  time  to 
make  it  useful  as  a  highway  for  floating  logR, 
is  navigable;  but  to  be  navigable  in  this  sense 
it  must  be  capable  of  such  floatage  as  is  of 
practical  utility  and  benefit  to  the  public  as  a 
highway  for  trade  and  commerce.  Haines  v. 
Hall  (Or.)  609 

2.  The  doctrine  that  a  stream  of  water  Is 
navigable  if  of  sufficient  extent  and  capacity 
to  float  logs  and  timber  from  mountainous  re- 
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gions  to  market,  and  may  thereby  be  utilized 
for  the  benefit  and  advantage  of  the  commu- 
nity at  large,  cannot  be  extended  so  as  to  in- 
clude small  streams  of  only  a  few  miles  in 
length,  although  they  rise  a  few  weeks  in  the 
year  suflicientiy  hif^h  to  be  used  to  a  limited 
extent,  by  the  application  of  artificial  means, 
to  float  logs  and  timber  a  short  distance.     Id, 

8.  Where  a  small  stream  of  water  only 
about  20  feet  in  width  where  confined  within 
its  banks,  and  about  85  in  other  places,  ran 
across  a  farm  and  emptied  into  another  stream 
2  miles  below,  and  during  four  or  five  weeks  in 
the  year  increased  in  volume,  by  the  meltiiiff  of 
snows  in  its  vicinity,  sufficiently  to  enable  a 
person  to  float  logs  down  it  by  stationing  a 
large  number  of  men  alons  its  banks  '  'to  break 
jams,"  by  arranging  logs  along  the  stream  so  as 
to  confine  the  water  in  a  narrower  channel  at 
points  where  the  banks  were  not  sufficient  to 
prevent  its  spreading  out,  and  by  constructing 
reservoirs  above,  and  opening  them  so  as  to 
make  a  greater  flow  in  a  given  length  of  time, 
— the  stream  was  not  navigable  in  the  sense 
which  made  it  a  public  easement.  Id. 

4.  A  wire  cable  used  as  a  guide  across  the 
Wallamet  River  by  a  ferry  b-  lat  of  the  Albina 
Ferry  Company,  when  held  up  within  U^feet 
of  the  surface  of  the  water  at  18  feet  from  the 
end  of  the  boat  and  160  feet  from  the  shore, 
in  water  over  80  feet  in  depth,  in  the  vicinity 
of  the  approach  of  seagoinc  vessels  to  the  Ir^ 
ving  dock  in  East  Porllana,  is  a  material  ob- 
struction to  navitration,  and  unlawful,  unlef^ 
sanctioned  by  the  Legislature.  77ie  Imperinl 
it  The  8.  O.  Beed(D  C.  D.  Or.)  234 

6.  A  mill  owner  who,  at  the  time  of  con- 
structing a  dam  on  his  own  land,  on  a  stream 
which  is  not  navigable  as  a  tidal  river,  but 
floatable  for  running  logs  at  certain  seasons  of 
the  year,  has  made  a  sufficient  sluiceway  for 
the  passage  of  all  logs  which  the  stream  will 
float  in  Its  natural  condition,  cannot  after- 
wards be  compelled  to  enlarge  the  capacity  of 
the  sluice,  in  order  to  make  it  sufficient  for  the 
floating  of  a  larger  Quantity  of  logs  which  the 
stream  has  been  maue  capable  of  floating  by 
the  removal  of  obstructions  therein  and  the 
use  of  dams  by  a  log  owner,  under  a  charter 
from  the  Legislature.  StraUon  v.  Currier 
(Me.)  809 

6.  A  water  company  organized  under  the 
Pennsylvania  Act  of  1874  for  the  alleged  pur- 
pose of  supplying  a  borough  with  water  has 
no  right  to  apply  the  water  to  the  use  of  an- 
other municipality  or  industries  remote  from 
that  borough,  as  against  riparian  owners,  or 
another  borough  which  has  lawfully  acquired 
the  right  to  use  the  water.  Haupfs  Appeal 
(Pa.)  536 

7.  Dwellers  in  towns  and  villages  watered 
by  a  stream,  as  well  as  the  riparian  owners,  may 
use  the  water,  provided  they  have  access  to  the 
stream  by  means  of  a  public  highway.       Id. 

8.  Where  a  stream  flows  through  two  ad- 
joining tracts  of  -land,  the  property  of  dif- 
ferent owners,  and  in  the  bed  of  the  stream  on 
the  upper  tract  there  was  a  natural  ledge  of  rock 
which  retarded  the  flow  of  the  water  so  as  to 
protect  the  lower  tract  from  overflow,  the  pro- 
prietor of  the  upper  had  no  right  to  remove 
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Buch  ledee  of  rock,  and  thereby  bo  vary  the 
natural  now  of  the  stream  as  to  occasion  dam- 
age to  the  lower  tract  by  causing  water  and 
sand  to  overspread  portions  of  the  same,  which, 
but  for  the  alteration,  wuuld  not  be  bo  affected. 
And  this  is  true,  although  there  be  no  damage 
at  the  point  where  the  stream  enters  the  lower 
tract,  but  only  further  down.  Orant  v,  Kug- 
lar  (Ga.)  606 

Notes  and  Briefs. 

Right  of  a  town  to  tafte  water  for  supply  of 
its  inhabitants.  586 

Obstruction  to  navigation.  284 

Injury  to  land  of  adjoining  proprietor.    606 

Defined ;  as  public  highways;  private  streams; 
remedy  for  obstruction;  navigability  of  stream; 
jurisdiction  of  equity  over;  measure  of  dam- 
ages for  injuries  to  banks.  609 

Mill  owners  to  maintain  Bluice-ways  and 
dams.  809 

WILLS.  Bee  also  Deeds.  1;  Dower,  1,  2: 
Pbrpbtuities;  Real  Property,  8-6, 10; 
Trusts,  4. 

1.  Where  the  language  of  a  will  is  plain 
and  unambiguous,  it  cannot  be  wrested  from 
its  natural  import  in  order  to  avoid  the  effect 
of  the  rule  against  perpetuities.  CoUman  v. 
Orace  (N.  Y.)  146 

2.  A  direction  by  will  to  convert  testator's 
real  and  personal  estate,  except  his  library, 
into  money,  for  the  purposes  of  the  will, — 
namely,  the  payment  of  debts,  the  investment 
of  a  fund  for  the  payment  of  annuities,  and  a 
residuary  gift,-— operates  as  an  equitable  con- 
version of  the  real  estate  into  personalty  at  the 
time  of  testator's  death.  Id, 

8.  A  real  bona  fids  question  for  contro- 
versy must  exist  in  order  to  present  a  case  un- 
der Md.  Code.  art.  16.  g§  26-81,  for  obtaining  a 
judicial  declaration  as  to  the  construction  of  a 
will;  and  the  case  must  be  one  where,  in  the 
opinion  of  the  court,  plaintiff  is  not  able  to 
Seek  any  further  relief  than  a  mere  declaration 
of  title.     Pennington  v.  Pennington  (Md.)  816 

4.  A  will  providing  that  after  the  death 
of  testator's  daughter  certain  money  should  be 
"  equally  divided  amongst  her  surviving  chil- 
dren and  the  issue  of  such  as  may  be  dead, 
such  issue  taking  per  stirpee  and  not  per  capi- 
ta" annexes  the  condition  of  survivorship  only 
to  the  children  of  the  daughter,  and  not  to 
their  issue;  and  on  the  death,  during  the 
daughter's  lifetime,  of  one  of  her  children  leav- 
ing issue,  the  interest  of  such  issue  is  vested, 
and  is  not  defeated  by  death  during  the  life- 
time of  the  daughter.    Jameson  v.  Jac^or  (Va.) 

778 

9.  Where  by  the  first  clause  of  his  will  a 
testator  gave  his  wife  "my  dwelling  house  as 
now  stands,  together  with  all  the  land,  furni- 
ture," etc.,  and  by  the  last  clause  provided  as 
follows:  "As  to  all  the  rest,  residue,  and  re- 
mainder of  my  real  estate  I  give  and  bequeath 
the  same  to  my  said  wife  during  her  life  on- 
ly," the  wife  takes  a  fee  in  the  dwelling  hou!<c 
and  the  land  connected  therewith,  and  a  life 
estate  in  the  other  real  estate  mentioned  in  the 
last  clause.     Barnes  v.  Boardman  (Mass.)    7S5 
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6.  A  will  giving  property  "to  the  Bonn] 
of  Trustees  for  the  Protestant  Episcopal 
Church  in  the  Diocese  of  North  Carolina"  con 
stitutee  a  gift  to  the  diocese  as  it  existed  at  the 
execution  of  the  will,  although  prior  to  the 
death  of  the  testatrix  a  portion  of  the  territory 
was  detached,  and  a  new  diocese  designated  as 
the  "Diocese  of  East  Carolina'*  created  there- 
from. East  Carolina  Diocese  y.  Ifbr^  Caro- 
lina Diocese  (N.  C.)  626 

7.  The  provisions  of  a  will  which  postpone 
the  payment  of  one  installment  of  a  fegacv  to 
testator's  son  until  he  is  thirty  years  old,  and  an- 
other installment  until  he  is  twenty-five  years 
old,  are  not  void  as  inconsistent  wiUi  his  abso- 
lute rights  of  property  therein,  or  as  against 
public  policy.    Ciaflin  v.  CU^ftin  (Mawi,)     870 

Notes  and  Briefs. 

Execution  of;  proof;  validity;  presumption 
as  to  competency  of  maker.  599 

Construction  of  gift  to  surviv  773 

Devise  of  life  estate.  785 

Creating  series  of  estates;  conditions  prece 
dent;  construction  of  words  "dying  without 
issue;"  construction;  vesting  of  estates.      816 

Construction  of;  parol  evidence  to  ascertain 
intention;  intention  to  govern;  patent  and  la- 
tent ambiguities;  evidence  of  declarations.  847 

WITNESSES. 

1.  A  principal  in  an  offense  who  is  in  real- 
ity, but  under  another  name,  charged  as  such 
in  the  indictment,  is  incompetent  to  testify  in 
behalf  of  the  other  defenaants.  under  Tex. 
Code  Crim.  Proc.  art.  781,  forbidding  princi- 
pals, accomplices,  etc.,  to  testify  for  each  oth- 
er.   Anderson  y.  Stats  {Tex.)  644 

3.  The  testimony  of  a  legatee  on  the  ques- 
tion of  testamentary  capacity,  consisting  or  his 
obpervations  of  the  acts,  conduct,  and  conver- 
sations of  the  testator  for  several  days  during 
which  he  was  in  attendance  upon  him,  is  in- 
competent under  N.  Y.  Code  Civ.  Proc.  §  829. 
Be  Ejfsaman's  WiU  (N.Y.)  599 

8.  A  legatee  who  supported  the  testator 
upon  the  bed  in  his  arms  at  the  latter's  request, 
while  another  guided  his  hand  In  subscribing 
his  name  to  the  will,  is  incompetent  to  testify 
to  a  conversation  between  the  testator  and  the 
subscribing  witnesses  attending  the  attestation 
and  publication  of  the  will.  The  whole  matter 
of  the  execution  of  the  will  constitutes  but  a 
single  transaction,  and  he  is  therefore  incom- 
petent to  testify  to  any  part  of  it.  Id. 

4.  N.  Y.  Code  Civ.  Proc.  §  2544,  provid 
ing  that '  'a  person  is  not  disqualified  or  excused 
from  testifying  respecting  the  execution  of  a 
will  by  a  provision  therein,  whether  it  is  ben- 
eficial to  him  or  otherwise,"  refers  to  subscrib 
ing  witnesses  alone,  and  does  not  make  a  leg 
atee  who  is  not  a  subscribing  witness  compe- 
tent to  testify  to  a  personal  transaction  or  com 
munication  with  the  testator,  contrary  to  §  829. 

Id, 

5.  In  a  suit  upon  a  promissory  note  by  the 
executor  of  the  deceased  pavee  against  the 
maker's  administrator,  under  N.  Y.  Code  Civ. 
Proc.  g  829,  which  prohibits  "a  party  or  per 
son  interested  in  the  event  "  from  testify  ing  i*^ 
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bis  own  behalf  against  the  executor  of  a  de- 
ceased person  concerning  a  personal  transac- 
tion between  himself  and  aecedent,  neither 
{>laintifF  nor  his  wife  can  testify  as  to  the 
eneth  of  time  he  had  possession  of  the  note, 
or  that  indorsements  thereon  were  in  his  hand- 
writing and  made  during  the  lifetime  of  the 
obligor,  where  the  wife  Is  entitled  to  a  share 
of  the  proceeds  that  may  be  recovered  on  the 
note.    Mm»Y,  Davis  (N.Y.)  894 

NOTB8  AKD  BbDSFB. 

Protected  from  process;  privilege  from  ar- 
rest; waiver  of  privilege.  266 

Disqualification  of,  where  party  is  deceased. 

599 

WRIT  AND  PROCESS. 

1.  A  bill  in  equity  to  reform  a  policy  of  in- 
surance is  so  far  auxiliary  to  or  dependent 
upon  an  action  at  law  upon  the  policy  already 
commenced  by  the  same  plaintiff  against  the 

8  L.  It.  A« 


same  defendant,  that  service  of  process  upon 
counsel  for  defendant  in .  the  law  action  will 
bind  defendant  In  the  equity  suit,  if  such  de- 
fendant is  not  found  within  the  jurisdiction  of 
the  court  and  has  no  other  agent  therein  upon 
whom  service  may  be  lawfully  made.  Abr/h- 
ham  V.  North  OermanF.  Ins.  Co.  (0.  0.  N.  D. 
Iowa)  183 

2.  A  person  who  comes  into  the  State  for  the 
purpose  of  testifying  as  a  witness  in  an  action 
in  which  he  is  a  party  cannot  be  legally  served 
with  a  summons  at  the  suit  of  the  party  plain- 
tiff in  the  action  be  came  to  defend;  and  the 
provision  of  Ind.  Rev.  Stat.  1881,  §  812,  that 
service  on  a  nonresident  may  be  made  in  any 
county  where  he  is  found,  does  not  apply  to 
such  a  case.     WHson  v.  Donaldson  (Ind.)    266 

K0TB8  AND  Bribfs. 

Exemption  from  service;  waiver  of  privi- 
lege: service  obtained  by  fraud;  setting  aside 
service.  966 
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OASES  IN  3  L.  R  A. 


8  L.  R.  A.  33,  BINKLEY  v.  FORKNER,  117  Ind.  176,  19  N.  E.  753. 

Judgment  sustaining  demurrer  to  supplemental  answer  reversed,  and  motion 
for  new  trial  overruled,  in  134  Ind.  614,  33  N.  E.  619. 

Followed  without  discussion  in  Parker  Land  &  Improv.  Co.  v.  Reddick,  18  Ind. 
App.  619,  47  N.  E.  848. 

Intention  of  imrtles  In  deterailnatlon  of  natnre  of  flxtares,  niaehlnery, 
etc. 

Cited  in  Saint  Joseph  Hydraulic  Co.  v.  Wilson,  133  Ind.  471,  33  K  E.  113, 
holding  fixtures  and  machinery  in  mill  personalty  as  between  parties  to  agree- 
ment for  lien  thereon;  Gordon  v.  Miller,  28  Ind.  App.  615,  63  N.  E.  774,  hold- 
ing engine,  boiler,  machinery,  and  three-story  brick  mill  resting  on  stone  founda- 
tion, chattels  as  between  chattel  mortgagor  and  mortgagee,  and  subject  to  re- 
plevin; Cooke  V.  McNeil.  49  Mo.  App.  84,  holding  furnace  resting,  without  at- 
tachment, on  specially  built  platform  of  brick,  but  intended  as  permanent  if  satis- 
factory, realty  so  as  to  subject  house  to  lien;  McFarlane  v.  Foley,  27  Ind.  App. 
486,  87  Am.  St.  Rep.  264,  60  N.  E.  357,  holding  chandeliers  and  bracket  lights 
pttached  with  intent  of  permanency,  realty  within  mechanics*  lien  law;  Parker 
Land  &  Improv.  Co.  v.  Reddick,  18  Ind.  App.  619,  47  N.  E.  848,  holding  tank 
set  up  on  board  platform  on  grade  of  earth  especially  built  for  purpose,  pre- 
sumptively intended  as  fixture  within  mechanics'  lien  law;  Parker  Land  &  Im- 
prov. Co.  V.  Reddick,  20  Ind.  App.  702,  50  N.  E.  1125  (dissenting  opinion),  ma- 
jority holding  to  same  effect;  Dutton  v.  Ensley,  21  Ind.  App.  49,  69  Am.  St,  Rep. 
340,  51  X.  E.  380,  holding  dwelling  house  resting  on  blocks  realty  where  in- 
tended as  permanent  residence;  Fletcher  v.  Kelly,  88  Iowa,  486,  21  L.  R.  A.  362, 
65  N.  W.  474,  holding  brick- veneered  building  built  by  lessee  under  agreement 
preventing  removal  at  end  of  term  without  lessor's  permission,  realty  included 
in  mortgage  of  lessee's  interest;  Brownell  v.  Fuller,  60  Neb.  564.  83  N.  W.  669, 
holding  intention  of  tenant  in  placing  machinery  on  premises,  question  for  jury. 

Cited  in  footnotes  to  Atchison.  T.  &  R.  f.  R.  Co.  v.  Morgan,  4  L.  R.  A.  284, 
which  holds  pump  and  boiler  placed  by  railroad  on  another's  land  under  belief 
that  it  owns  same,  personalty;  Leonard  v.  Clough,  16  L.  R.  A.  305,  which  holds 
bam  placed  by  owner  on  own  land  on  stones  resting  on  surface  a  fixture. 

Cited  in  notes  (19  L.  R.  A.  442)  on  effect  of  agreement  to  prevent  fixtures  be- 
coming part  of  realty;  (15  L.  R.  A.  57.  60,  62)  on  efficacy  of  chattel  mortgage  on 
fixtures;  (9  L.  R.  A.  700)  on  right  of  tenant  to  remove  fixtures:  (4  L.  R.  A. 
674;  5  L.  R.  A.  150,  594;  6  L.  R.  A.  249:  10  L.  R,  A.  723)  on  what  are  fixtures. 
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Rlffhtfl  to    flxtures  — -  Under  prior  mortffaffe. 

Cited  in  German  Sav.  &  L.  Soc.  v.  Weber,  16  Wash.  101,  38  L.  R.  A.  270,  47 
Pac.  224,  holding  contract  under  which  window  and  door  sashes,  doors,  etc.,  were 
furnished,  and  by  which  they  were  to  remain  personalty,  controlling  as  against 
prior  mortgagee  of  realty.,  where  freehold  not  injured  by  removal;  Paine  v.  Mc- 
Dowell, 71  Vt.  34,  41  Atl.  1042,  holding  mill  machinery  placed  in  temporarj* 
structure  for  temporary  use,  under  agreement  with  owner,  chattels  as  against 
prior  mortgagee  of  realty  whose  security  is  not  affected  by  removal ;  Hurxthal  v. 
Hurxthal,  45  W.  Va.  585,  32  S.  £.  237,  holding  mill  machinery  furnished  under 
chattel  mortgage  for  purchase  price,  su'bject,  after  placed  in  mill,  to  prior  realty 
mortgage,  thereon,  only  so  far  as  realty  depreciated  by  reason  of  its  placing  an  ' 
removal;  Willis  v.  Hunger  Improved  Cotton  Mach.  Mfg.  Co.  13  Tex.  Civ.  App 
C81,  36  S.  W.  1010,  holding  cotton  gin  machinery  placed  in  position  under  chattel 
mortgage,  personalty  as  against  lien  of  prior  vendors  of  land;  J.  L.  Mott  Iron 
Works  v.  Middle  States  Loan,  Bldg.  &  Constr.  Co.  17  App.  D.  0.  697,  holding 
title  to  steam  radiators  supplied  under  contract  reserving  title  to  vendor  until 
payment  does  not  pass  to  purchaser  on  foreclosure  of  prior  realty  mortgage. 

Cited  in  footnotes  to  Anderson  v.  Creamery  Package  Mfg.  Co.  56  L.  R.  A.  554, 
which  holds  mortgage  to  seller  of  machinery  purchased  for  use  in  permanen* 
building  sifperior  to  existing  real-estate  mortgage;  Neufelder  v.  Third  Street  & 
Suburban  R.  Co.  53  L.  R.  A.  601.,  which  holds  machinery  steadied  by  bolts  and 
screws  fastening  it  to  building  not  fixture  as  to  mortgagee. 

Distinguished  in  Fisk  v.  People's  Nat.  Bank,  14  Colo.  App.  29,  59  Pac.  63, 
holding  heavy  machinery  fastened  to  brick  foundation  sunk  in  ground,  realty  as 
between  prior  mortgagee  of  land  and  claimant  under  chattel  mortgage  of  ma- 
chinery not  executed  until  after  machinery  set  in  place. 

Disapproved  in  Fuller- Warren  Co.  v.  Harter,  110  Wis.  87,  53  L.  R.  A.  607. 
84  Am.  St.  Rep.  867,  85  N.  W.  698,  holding  hot-air  furnace  furnished  under  con- 
tract reserving  title  to  vendor,  realty  as  to  prior  mortgagee  of  realty,  and  subject 
to  his  prior  claim. 

—  Under  «iib«eaiient  ntortgage. 

Cited  in  Landigan  v.  Mayer,  32  Or.  250,  61  Pac.  649,  holding  planer,  boiler, 
engine,  and  governor,  built  into  mill  in  construction,  realty  as  against  subsequent 
mortgagee  of  premises  without  notice,  though  personalty  between  original  par- 
ties by  agreement;  Alberson  v.  Elk  Creek  Min.  Co.  39  Or.  559,  65  Pac  978,  hold- 
ing steel  rails,  spikes,  etc.,  by  construction  into  mine  railroad  become  realty 
not  subject  to  subsequent  chattel  mortgage. 

Objection  for  defect  of  parties. 

Cited  in  Bro^vIling  v.  Smith,  139  Ind.  291,  37  N.  E.  540,  holding  judgment  in 
foreclosure  conclusive  upon  parties  thereto,  though  owner  of  equity  of  redemption 
not  joined,  where  no  objection  taken  in  that  suit. 

Bin  of  exceptions. 

Distinguished  in  Smith  v.  Walker,  7  Ind.  App.  618,  34  N.  E.  843,  holding  ref- 
erence in  bill  of  exceptions  to  original  note  read  in  evidence,  not  satisfied  by 
exhibit  of  copy  of  note  attached  to  complaint;  Miller  v.  Coulter.  156  Ind.  294. 
59  N.  E.  853,  holding  words  "here  insert,"  followed  by  reference  to  page  and 
line  of  transcript  where  affidavit  improperly  included,  insufficient  to  incorporate 
same  in  record  on  appeal. 
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3  L.  R.  A.  37,  MORROW  v.  NASHVILLE  IRON,  STEEL  &  CHARCOAL  CO.  87 

Tenn.  262,  10  Am.  St.  Rep.  658,  10  S.  W.  495. 
Subscript  Ions  to  •toclc. 

Cited  in  Ollesheimer  v.  Thompson  Mfg.  Co.  44  Mo.  App.  183,  holding  stock- 
holder liable  to  creditor  for  balance  of  subscription  to  stock,  in  spite  of  ex- 
traneous agreement  to  contrary  with  agent  of  corporation  at  time  of  subscrip- 
tion; Davis  Bros.  v.  Montgomery  Furnace  &  Chemical  Co.  101  Ala.  131,  8  So. 
496,  holding  subscribers  to  bonds  with  bonus  stock  arrangement  not  liable  for 
unpaid  subscription  to  bonds  as  for  unpaid  subscription  to  stock. 

Cited  in  notes  (38  L.  R.  A.  494)  on  bonus  stock  of  corporations;  (25  L.  R.  A. 
102)  on  duties  and  liabilities  of  promoters  of  corporation  and  its  members;  (3 
T-i.  R.  A.  797)  on  validity  of  secret  arrangement  with  subscriber  to  corporate 
stock;   (4  L.  R.  A.  521)  on  vote  of  corporate  stock  by  proxy. 

Distinguished  in  Riekerson  Roller-Mill  Co.  v.  Farrell  Foundry  &  Mach.  Co. 
23  C.  C.  A.  305,  43  U.  S.  App.  452,  75  Fed.  558,  holding  agreement  between  cor- 
poration and  subscribers  for  issuance  of  stock  at  less  than  par,  valid  even  as  to 
creditors  aware  thereof,  in  the  absence  of  charter  or  statutory  prohibition;  Hand- 
ley  V.  Stutz,  139  U.  S.  434,  35  L.  ed.  237,  II  Sup.  Ct.  Rep.  530,  Reversing  41  Fed. 
546,  holding  purchaser  of  stocks  and  bonds  of  going  concern  issued  to  raise  funds 
to  meet  debts,  not  liable  for  balance  of  par  value  to  subsequent  creditor;  Hamlin 
V.  Toledo,  St.  L.  &  K.  C.  R.  Co.  36  L.  R.  A.  831,  24  C.  C.  A.  278,  47  U.  S.  App.  422, 
78  Fed.  671,  holding  preferred  nonvoting  stockholders  proper  parties  to  creditors 
and  mortgagees*  bill  to  wind  up  corporation  and  distribute  assets;  South  Nash- 
ville Street  R.  Co.  v.  Morrow,  87  Tenn.  430,  2  L.  R.  A.  860,  11  S.  W.  348,  dictum 
holding  bonds  issued  to  nonresident  stockholders  of  going  concern  in  view  of  prior 
remission  of  dividends  not  subject  to  taxation. 
Ultra  vlrea  contract. 

Cited  in  McCutcheon  v.  Merz  Capsule  Co.  31  L.  R.  A.  420,  19  C.  C.  A.  115,  37 
U.  S.  App.  586,  71  Fed.  794,  holding  contract  by  corporation  to  convey  all  prop- 
erty to  new  corporation,  taking  stock  and  mortgage  bonds  in  return,  ultra  vires 
and  void  between  parties. 

3  L.  R.  A.  43,  PUCKETT  v.  ALEXANDER,  102  N.  C.  95,  8  S.  E.  767. 
Effect  of  statute  llcenalnfl:  employment. 

Cited  in  Cansler  v.  Penland,  125  N.  C.  580,  48  L.  R.  A.  442,  34  S.  E.  683, 
holding  sheriff  cannot  farm  out  collection  of  taxes  on  commission;  Denning  v. 
Yount,  62  Kan.  221,  50  L.  R.  A.  105,  61  Pac.  803,  holding  real-estate  agents  can- 
not collect  commissions  for  sale  made  without  paying  license  tax;  Kenedy  v. 
Schultz,  6  Tex.  Civ.  App.  465,  25  S.  W.  667,  holding  physician  not  complying  with 
law  requiring  license  to  practice  cannot  recover  for  services. 

Cited  in  note    (16  L.  R.  A.  425)    on  effect  of  failure  to  procure  license  for 
business  on  validity  of  contract  therein. 
Bffect  of  contract  void  at  Inception. 

Cited  in  Long  v.  Rankin,  108  N.  C.  336,  12  S.  E.  987,  holding  wife's  note  in- 
cipiently  void  not  rendered  lawful  by  promise  to  pay  after  discoverture ;  Hughes 
V.  Boone,  102  N.  C.  164,  9  S.  E.  286,  holding  usurious  contract  not  rendered  law- 
ful by  repeal  of  act  making  it  usurious;  McNeill  v.  Durham  &  C.  R.  Co.  135 
N.  C.  734,  47  S.  E.  765  (dissenting  opinion),  majority  holding  passenger's  right 
to  damages  not  affected  by  contract  on  back  of  void  pass. 
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Cited  in  note  (53  L.  R.  A.  370)  on  moral  obligation  as  consideration  for 
promise. 

Distinguished  in  Riley  v.  Collins,  16  Colo.  App.  283,  64  Pac.  1052,  holding 
record  of  certificate  to  practice  medicine  not  necessary  to  allow  recovery  for 
services. 

3  L.  R.  A.  44,  GREENWOOD  v.  PHILADELPHIA,  W.  &  B.  R.  00.  124  Pa.  572 

10  Am.  St.  Rep.  614,  17  Atl.  188. 
Duty  of  traveler  at  eromlnar. 

Cited  in  Shirk  v.  Wabash  R.  Co.  14  Ind.  App.  135,  42  N.  E.  656,  holding  child 
of  twelve  years  negligent  in  not  heeding  ringing  of  bell  and  blowing  of  whistle; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Frantz,  127  Pa.  307,  4  L.  R.  A.  391,  18  Atl.  22, 
holding  duty  to  stop,  look,  and  listen  imperative  even  if  gates  at  railway  crossing 
up;  Aiken  v.  Pennsylvania  R.  Co.  130  Pa.  395,  17  Am.  St.  Rep.  775,  18  Atl.  619, 
holding  failure  to  stop  on  sight  of  approaching  train  negligence  per  se;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Crisman,  19  Colo.  34,  34  Pac.  286,  holding  traveler  must 
exercise  caution  in  approaching  railway  crossing,  though  signals  not  given;  Bates 
V.  Fremont,  E.  &  M.  Valley  R.  Co.  4  S.  D.  406,  57  N.  W.  72,  holding  use  of  no 
precaution  at  obstructed  railway  crossing,  negligence;  Fletcher  v.  Fitchburg  R. 
Co.  149  Mass.  134,  3  L.  R.  A.  746,  21  N.  E.  302,  holding  traveler  negligent  for 
driving  over  railway  crossing  without  stopping  to  look;  Richmond  v.  Chicago  & 
W.  M.  R.  Co.  87  Mich.  383,  49  N.  W.  621,  holding  jury  should  determine  whether 
deceased  negligent  in  not  looking  when  flagman  absent  from  post;  Houghton  v. 
Chicago  &  G.  T.  R.  Co.  99  Mich.  310,  58  N.  W.  314,  holding  traveler  attempting 
to  cross  railway  with  obstructed  view,  without  necessary  precaution,  negligent; 
White  v.  Chicago  &  N.  W.  R.  Co.  102  Wis.  496,  78  N.  W.  586,  holding  traveler 
cannot  rely  upon  crossing  gates  being  up;  Baltimore  &  O.  R.  Co.  v.  Talmage,  15 
Ind.  App.  220,  43  N.  E.  1019,  holding  deceased  negligent  in  not  heeding  what  she 
saw  and  heard. 

Cited  in  footnotes  to  Woehrle  v.  Minnesota  Transfer  R.  Co.  52  L.  R,  A.  348, 
which  sustains  traveler's  right  to  rely  on  watchman's  absence  from  crossing; 
Van  Auken  v.  Chicago  &  W.  M.  R.  Co.  22  L.  R.  A.  33,  which  holds  failure  to 
look  and  listen  on  dark  night  does  not  prevent  recovery  for  injury  by  engine 
running  backward;  Feeney  v.  Long  Island  R.  Co.  5  L.  R.  A.  544,  which  holds 
traveler  not  negligent  per  se  in  failing  to  notice  that  farther  gate  was  coming 
down  before  reaching  it. 

Cited  in  notes  (7  L.  R,  A.  318)  on  traveler's  duty  to  stop,  look  and  listen; 
(9  L.  R.  A.  163)   on  recovery  defeated  by  contributory  fault. 

Distinguished  in  Hanlon  v.  Milwaukee  Electric  R.  &  Light  Co.  118  Wis.  219, 
96  N.  W.  100,  sustaining  recovery  of  driver  of  hose  cart  for  injuries  from  collision 
with  street  car. 

Disapproved  in  part  in  Louisville  &  N.  R.  Co.  v.  Webb,  90  Ala.  196,  11  L.  R. 
A.  679,  8  So.  618,  holding  traveler  must  use  his  senses  in  crossing  railway. 

« 

"Wlien  contrlbatorr  neflrllerence  for  Jnry. 

Cited  in  Garrity  v.  Detroit  Citizens'  Street  R.  Co.  112  Mich.  372,  37  L.  R,  A. 
531,  70  N.  W.  1018,  holding  contributory  negligence  of  one  crossing  street-railway 
track,  for  jury;  Ayers  v.  Pittsburg,  C.  C.  A  St.  L.  R.  Co.  201  Pa.  129,  60  Atl. 
958,  holding  contributory  negligence  of  one  crossing  railway  and  struck  by  engine 
after  train  had  passed,  for  jury. 
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3  L.  R.  A.  46,  WINONA  v.  SCHOOL  DIST.  NO.  82,  40  Minn.  13,  12  Am.  St  Rep. 
687,  41  N.  W.  539. 

Liability  for  debts  after  annexation  or  division. 

Cited  in  Livingston  v.  School  Dist.  No.  7,  9  S.  D.  107,  68  N.  W.  167,  holding 
that,  in  absence  of  specific  legislative  direction,  new  school  district  not  liable  for 
proportionate  liability  on  bonds  issued  in  payment  for  schoolhouse  when  lattev 
remains  in  old  district;  Pepin  Twp.  v.  Sage,  129  Fed.  660,  sustaining  liability  of 
township  and  city  as  successors  of  village  issuing  bonds. 

Distinguished  in  First  Nat.  Bank  v.  Beltrami  County,  77  Minn.  45,  79  N.  W. 
591,  holding  "established"  county  temporarily  annexed  to  "original"  county  for 
governmental  purposes,  not  liable  after  organization  for  debts  created  by  latter 
during  annexation;  Wellcome  v.  Montieello,  41  Minn.  139,  42  N.  \V.  930,  holding 
town  where  party  actually  resident  at  time  of  pauperism,  liable  to  party  sup- 
porting pauper  in  adjoining  town  incorporated  subsequent  thereto. 

Title  to  mnnldpal  property,  on  division. 

Approved  in  Bloomfield  Twp.  v.  Glen  Ridge,  65  N.  J.  Eq.  508,  37  Atl.  63, 
holding  title  and  control  of  sewers  does  not  pass  to  municipality  in  which  par- 
tially located,  by  mere  fact  of  division. 

Disapproved  in  Prescott  v.  Lennox,  100  Tenn.  593,  47  S.  W.  181,  holding  each 
portion  of  municipality  on  division  holds  in  severalty  public  property  within  ita 
limits. 

Leerlslatlve    authority    to    apportion    mnnldpal    debts    and    property    on 
partition. 

Cited  in  State  ea  rel  Polk  County  v.  Demann,  83  Minn.  334,  86  N.  W.  352,  hold- 
ing apportionment  purely  question  of  legislative  discretion  so  long  as  constitu- 
tional rights  not  invaded;  Rumsey  v.  Sauk  Centre,  59  Minn.  322,  61  N.  W.  330, 
holding  apportionment  of  town  bonded  indebtedness  between  town  and  subse- 
quently incorporated  village,  valid;  State  ew  rel.  Marine  v.  Browne,  56  Minn. 
273,  57  N.  W.  659,  holding  state  has  authority,  even  after  division,  to  apportion 
taxes  levied  before  but  not  paid  until  after  partition  of  municipality;  Barre  v. 
School  Dist.  No.  13,  67  Vt.  113,  30  Atl.  807,  holding  town  entitled  to  fund  in 
hands  of  school  district  under  statute  creating  town  sole  district,  though  no  ex- 
press disposition  of  fund  made;  Coler  v.  Dwight  School  Twp.  3  N.  D.  261,  28 
L.  R.  A.  654,  55  N.  W.  587,  holding  school  township  properly  made  primarily 
liable  on  school-district  bonds  by  statute,  on  its  substitution  in  place  of  school 
district. 

Distinguished  in  Humboldt  v.  Barnesville,  83  Minn.  220,  86  N.  W.  87,  holding 
statutory  provision  exempting  city  from  liability  for  debts  of  town  out  of  which 
created,  covers  all  corporate  debts. 

finllleleney  of  title  to  act. 

Cited  in  Winters  v.  Duluth,  82  Minn.  132,  84  N.  W.  788,  holding  8ta4;ute  "He- 
lating  to  Actions  against  Cities,  etc.,  for  Injuries  on  Public  Grounds,"  covers 
provisions  for  injuries  at  "public  works  of  any  kind;"  £k  v.  St.  Paul  Permanent 
Loan  Co.  84  Minn.  249,  87  N.  W.  844,  holding  "To  Amend  Charter  in  Relation  to 
Duties  and  Powers  of  Board  of  Public  Works"  covers  provisions  referring  to 
matters  over  which  board  had  some  control,  and  abolishing  requirement  of  signa- 
ture and  witnesses  to  certificate  of  sale  of  lots  for  special  assessments;  Stnte 
ew  rel.  Olsen  v  Board  of  Control,  So  Minn.  174,  88  N.  W.  533,  holding  "To  Provide 
L.  R.  A.  Au.— Vol.  L— 20. 
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for  Management  of  Charitable  Institutions  of  State"  carries  provision  for  super- 
Tision  of  finances  of  state  normal  schools  by  state  board  of  control;  State  ex  rel. 
Smith  V.  Gallagher,  42  Minn.  451,  44  N.  W.  529,  holding  "To  Amend  Act  to  De- 
fine Boundaries  and  Establish  Municipal  Government"  covers  extension  of  bound- 
aries and  extinguishment  of  village  organization;  Willis  v.  Mabon,  48  Minn.  156, 
16  L.  R.  A.  287,  31  Am.  St.  Rep.  626,  50  N.  W.  1110,  holding  "To  Amend  Act  to 
Secure  Release  of  Debts  against  Debtors"  covers  provision  saving  from  exemption 
any  other  "party  liable  as  surety,  guarantor,  or  otherwise;"  State  v.  Honerud, 
66  Minn.  40,  68  N.  W.  323,  holding  "To  Change  Boundaries  of  Otter  Tail  County" 
covers  resulting  change  of  adjoining  Wilkin  county;  State  ex  rel.  Childs  v. 
Red  Lake  County,  67  Minn.  356,  69  N.  W.  1083,  holding  "Creation  and  Organiza- 
tion of  New  Counties"  covers  change  in  boundaries,  temporary  location  of  county 
seat,  and  other  matters  pertinent  to  organization  and  government;  South  St. 
Paul  V.  Lamprecht  Bros.  Co.  31  C.  C.  A.  587,  60  U.  S.  App.  78,  88  Fed.  451, 
holding  "To  Amend  Acts  to  Incorporate  City  as  Amended,  and  To  Authorize 
Issue  of  Bonds,"  covers  provision  for  adoption  of  bridge  plan  by  eouncil  and  sub- 
mission to  popular  vote. 

Cited  in  footnote  to  Millvale  v.  Evergreen  R.  Co.  7  L.  R.  A.  369,  which  holds 
charter  for  railroad  carrj'ing  passengers  and  freight  within  title  of  act  for  char- 
tering "passenger  railway  company." 

Cited  in  note  (55  L.  R.  A.  849)  on  power  of  legislature  to  enact  a  code  or 
compilation  of  laws,  or  amend  many  or  undesignated  sections  thereof,  by  a 
single  statute. 

Charter  provision   for  scliool   district. 

Cited  in  State  v.  West  Duluth  Land  Co.  75  Minn.  469,  78  N.  W.  115,  holding 
constitutional  provision  against  special  legislation  granting  "corporate  powers 
or  privileges  except  to  cities"  not  violated  by  statute  establishing  and  organizing^ 
school  district  within  city. 

3  L.  R.  A.  50,  WRIGHT  v.  TRAVER,  73  Mich.  493,  41  N.  W.  517. 
NeKotla-blllty  of  Inatrnmeiftt  n«  affected  by  collateral  stlpalatlon. 

Cited  in  Sylvester  Bleckley  Co.  v.  Alewine,  48  S.  C.  311,  37  L.  R,  A.  88,  26 
S.  E.  609,  holding  promissory  note  rendered  non-negotiable  by  provision  for  attor- 
ney's fees;  Walker  v.  Thompson,  108  Mich.  688,  66  N.  W.  684,  holding  negotiabil- 
ity of  note  destroyed  by  provision  for  payment  of  taxes  on  certain  real  estate; 
Brooke  v.  Struthers,  110  Mich.  576,  35  L.  R.  A.  543,  68  N.  W.  272,  holding  nego- 
tiability of  mortgage  note  destroyed  by  provision  in  mortgage  for  payment  of  all 
taxes  "upon  mortgage,"  where  mortgagee's  interest  therein  is  taxable;  Conrad 
Seipp  Brewing  Co.  v.  McKittrick,  86  Mich.  195,  48  N.  W.  1086,  holding  instru- 
ment admissible  in  evidence  in  support  of  common  counts,  in  spite  of  non-nego- 
tiability. 

Cited  in  footnotes  to  Adams  v.  Seaman,  7  L.  R.  A.  224,  and  Sylvester  Bleckley 
Co.  V.  Alewine,  37  L.  R.  A.  86,  which  hold  negotiability  of  note  destroyed  by 
stipulation  for  attorney's  fees;  Citizens'  Nat.  Bank  v.  Piollet,  4  L.  R.  A.  190, 
which  holds  negotiability  destroyed  by  agreement  for  renewal;  Dorsey  v.  Wolff, 
18  L.  R.  A.  428,  w^hich  holds  negotiability  not  destroyed  by  stipulation  for  10 
per  cent  attorney's  fees;  Farmers  Nat.  Bank  v.  Sutton  Mfg.  Co.  17  L.  R.  A.  595, 
which  holds  negotiability  of  bill  of  exchange  not  defeated  by  stipulation  for  at- 
torney's fees,  becoming  operative  after  dishonor;  Montgomery  v.  Crosthwait,  12 
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L.  R.  A.  140,  which  holds  negotiability^  not  destroyed  by  stipulation  to  pay  all 
costs  of  collection;  Oppenheimer  v.  Farmers*  &  M.  Bank,  33  L.  R.  A.  767,  which 
holds  negotiability  of  note  not  affected  by  stipulation  for  attorneys*  fees  inop- 
erative until  maturity  and  dishonor. 

Cited  in  notes  (8  L.  R.  A.  393)  on  negotiable  instruments  (7  L.  R.  A.  537) 
on  requisites  to  negotiability  of  promissory  note;  (7  L.  R.  A.  445)  on  stipula- 
tion in  note  for  attorneys'  fees;  (8  L.  R.  A.  394)  on  stipulations  and  agreementt. 
which  destroy  negotiability;  (3  L.  R.  A.  8G3)  on  admissibility  of  parol  evidence 
to  vary  or  contradict  commercial  paper;  (43  L.  R.  A.  279)  on  reservation  of 
title  to  property  as  affecting  negotiability  of  note  for  purchase  price. 

Validity  of  provision  for  attorney's  fees. 

Cited  in  Kittermaster  v.  Brossard,  105  Mich.  220,  55  Am.  St.  Rep.  437,  63 
N.  W.  75,  holding  stipulation  in  mortgage  for  attorneys*  fee  void  unless  ex- 
pressly sanctioned  by  statute. 

Cited  in  footnotes  to  Levens  v.  Briggs,  14  L.  R.  A.  188,  which  holds  agreement 
for  a  specified  percentage,  if  note  collected  by  suit,  invalid ;  Pattillo  v.  Alexander, 
29  L.  R.  A.  616,  which  sustains  payee's  guaranty  of  attorney's  fees  if  note  has 
to  be  collected  by  law;  Bank  of  Commerce  v.  Fuqua,  14  L.  R.  A.  588,  which  holds 
provision  in  note  for  attorney's  fees  valid,  but  reasonableness  of  same  for  court; 
Dorsey  v.  Wolff,  18  L.  R.  A.  428,  which  holds  stipulation  in  note  for  10  per  cent 
attorney's  fees  not  usurious. 
• 

3   L.   R.   A.   52,   SMITH  v.   SMITH,   73   Mich.   445,   16  Am.   St.   Rep.   594,   41 

N.  W.  499. 
Prlvllegred  contmnnlcatlona. 

Cited  in  Brewer  v.  Chase,  121  Mich.  536,  46  L.  R.  A.  402,  80  Am.  St.  Rep.  527, 
80  N.  W.  579,  holding  privilege  under  given  circumstances  a  question  for  court; 
Shepherd  v.  Baer,  96  Md.  156,  53  Atl.  790,  holding  replies  to  libelous  statements 
privileged. 

Cited  in  footnotes  to  Nissen  v.  Cramer,  6  L.  R.  A.  780,  which  holds  relevant 
words  spoken  by  party  to  action  during  trial  privileged;  Hollenbeck  v.  Hall,  39 
L.  R.  A.  734,  which  holds  publication  that  trader  is  dishonest  in  pleading  statute 
of  limitations  not  libelous;  Sullivan  v.  Strahorn-Hutton-Evans  Conunission  Co. 
47  L.  R.  A.  859,  which  holds  imputation  of  evil  motives,  and  dishonesty  in  letter 
complaining  of  nonpayment  of  debt  by  third  person  through  bank,  not  privileged. 

Cited  in  notes  (6  L.  R.  A.  363)  on  privileged  communications;  (9  L.  R.  A. 
621,  624)   on  what  constitutes  libel. 

3  L.  R.  A.  53,  FLEMING  v.  GUTHRIE,  32  W.  Va.  1,  25  Am.  St.  Rep.  792,  9 

S.  E.  23. 
Injunction  to  protect  political  rlgrlitfl. 

Cited  in  Alderson  v.  Kanawha  County,  32  W.  Va.  644,  5  L.  R.  A.  338,  26  Am. 
St.  Rep.  840,  9  S.  E.  868,  refusing  to  enjoin  board  of  canvassers  from  returning 
to  governor  result  of  election  to  Congress;  Morgan  v.  County  Court,  53  W.  Va. 
376,  44  S.  E.  182,  denying  injunction  to  restrain  holding  public  election. 

Cited  in  footnotes  to  Weaver  v.  Toney,  50  L.  R.  A.  105,  which  denies  right  to 
enforce  by  injunction  right  to  have  inspector  of  certain  party  at  polls;  Alderson 
V.  Kanawha  County  Court,  5  L.  R.  A.  334,  which  refuses  to  enjoin  certification 
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to  governor  of  result  of  canvass  of  county  votes  for  congressman;  State  ex  rel. 
McCaffery  v.  Aloe,  47  L.  R.  A.  393,  which  denies  right  to  injunction  to  protect 
purely  political  right  of  citizen  as  voter. 

'Wtten  writ  of  prohibition  or  ma-ndamiifl  -vrlll  l««ne. 

Cited  in  Hartigan  v.  Board  of  Regents,  49  W.  Va.  17,  38  S.  E.  698,  holding 
writ  of  prohibition  will  not  lie  against  regents  of  univesity  to  prohibit  removal 
of  professor;  Wilkinson  v.  Hoke,  39  W.  Va.  406,  19  S.  E.  520;  holding  erroneous 
judgment  for  costs  might  be  prohibited. 

Cited  in  footnotes  to  People  ex  rel.  Nicoll  v.  New  York  Infant  Asylum,  10  L. 
R.  A.  381,  which  holds  mandamus  not  proper  remedy  to  restore  person  to  office; 
Hughes  V.  Recorder's  Court,  4  L.  R.  A.  863,  granting  prohibition  against  prosecu- 
tion for  violation  of  void  ordinance;  Knox  County  v.  Johnson,  7  L.  R.  A.  684, 
which  holds  mandamus  will  not  lie  to  compel  conunissioners  to  approve  official 
bond  or  show  cause  for  not  doing  so;  Bullard  v.  Thorpe,  25  L.  R.  A.  605,  which 
grants  prohibition  against  splitting  actions  before  justice  into  amounts  too  small 
to  permit  appeal;  Territorial  Insane  Asylum  v.  Wolfley,  8  L.  R.  A.  188,  which  de- 
nies mandamus  to  compel  governor  to  sign  warrant  for  funds  for  asylum ;  Hangen 
V.  Albina  Light  k  Water  Co.  14  L.  R.  A.  424,  which  holds  mandamus  appropriate 
remedy  to  compel  supply  of  water;  People  eso  rel,  Daley  v.  Rice,  14  L.  R.  A.  644, 
which  authorizes  mandamus  to  compel  canvassing  board  to  disregard  illegal 
return;  Jackson  v.  State,  42  L.  R.  A.  792,  which  sustains  right  to  mandamus  to 
compel  reinstatement  of  pupil  whose  admission  arbitrarily  or  capriciously  re- 
fused; Port  Royal  Min.  Co.  v.  Hagood,  3  L.  R.  A.  841,  which  refuses  to  compel 
board  of  agriculture  by  mandamus  to  issue  license  to  mine  phosphate  rock;  Go  ft 
V.  Wilson,  3  L.  R.  A.  58,  which  refuses  mandamus  to  compel  turning  over  office^ 
of  governor;  State  ea>  rel.  Scharnikow  v.  Hogan,  61  L.  R.  A.  958,  which  denies 
writ  of  prohibition  against  proceedings  not  of  judicial  character. 

Cited  in  notes  (58  L.  R.  A.  866)  on  original  jurisdiction  of  court  of  last  resort 
in  mandamus  cases;  (9  L.  R.  A.  60)  as  to  when  writ  of  prohibition  will  lie;  (11 
L.  R.  A.  763)  on  mandamus  to  control  executive  discretion;  (3  L.  R.  A.  316)  on 
right  of  judiciary  to  interfere  with  functions  of  executive. 

Poorer  of  arovemor  after  expiration  of  term. 

Cited  in  footnote  to  Carr  v.  Wilson,  8  L,  R.  A.  64,  which  upholds  governor's 
power  to  discharge  duties  of  office  after  end  of  term,  though  he  is  ineligible  to 
re-election. 

3  L.  R.  A.  58,  GOFF  v.  WILSON,  32  W.  Va.  393,  9  S.  E.  26. 
'W'licm  mandainna  or  Injanctlon  Trill  laaae* 

Cited  in  State  ex  rel.  Clark  v.  Long,  37  W.  Va.  270,  16  S.  E.  578,  holding  man- 
damus sufficient  in  form  which  is  entitled  in  name  of  relator  as  plaintiff,  against 
respondent  as  defendant;  Hartigan  v.  Board  of  Regents,  49  W.  Va.  17,  38  S.  E. 
698,  refusing  to  enjoin  board  of  canvassers  from  returning  to  governor  result  of 
election  to  Congress;  State  v.  Shumate,  48  W.  Va.  363,  37  S.  E.  618,  holding  that 
writ  of  error  lies  from  order  disbarring  attorney. 

Cited  in  footnotes  to  Alderson  v.  Kanawha  County  Court,  5  L.  R.  A.  334,  which 
refuses  to  enjoin  certification  to  governor  of  result  of  canvass  oi  county  votes  for 
congressman;  People  ex  rel.  Daley  v.  Rice,  14  L.  R.  A.  644,  which  authorizes  man- 
damus to  compel  canvassing  board  to  disregard  illegal  return. 

Cited  in  notes  (31  L.  R.  A.  344,  351,  367)  on  mandamus  to  control  surrender  of 
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office;   (11  L.  R.  A.  763)  on  mandamuB  to  control  executive  discretion;   (3  L.  R. 
A.  316)  on  right  of  judiciary  to  interfere  with  functions  of  executive. 

'ViriieB  dntlea  of  olllce  may  be  aflanmed* 

Cited  in  Re  Moore,  4  Wyo.  114,  31  Pac.  980,  denying  right  of  governor  to  as- 
sume duties  of  office  before  votes  have  been  canvassed. 

Po-vrer  of  flrovemor  after  end  of  term. 

Cited  in  footnote  to  Carr  v.  Wilson,  3  L.  R.  A.  64,  which  holds  governor  may 
discharge  duties  of  office  after  end  of  term. 

3  L.  R.  A.  64,  CARR  v.  WILSON,  32  W.  Va.  419,  9  S.  E.  31. 

Rlflrlit  of  offlciala  to  liold  over  until  •ncceaaom  are  elected  or  appointed. 

Cited  in  State  ex  rel.  Thayer  v.  Boyd,  31  Neb.  731,  48  N.  W.  739,  holding  that 
under  Nebraska  Constitution  governor  holds  over,  when  person  receiving  plurality 
of  votes  for  the  office  is  ineligible;  People  ew  rel.  Parsons  v.  Edwards,  93  Cal.  157, 
28  Pac.  831,  and  State  ew  rel.  Richardson  v.  Henderson,  4  Wyo.  553,  22  L.  R.  A. 
767,  35  Pac.  517,  holding,  where  incumbent  is  required  to  hold  over,  expiration  of 
term  of  office  not  a  vacancy,  unless  there  is  legally  elected  or  appointed  successor. 

Cited  in  footnotes  to  State,  Clifford,  Prosecutor,  v.  Heller,  57  L.  R.  A.  312, 
which  denies  right  of  president  of  senate  to  act,  after  resignation,  as  governor  in 
place  of  governor  resigning  office;  Goff  v.  Wilson,  3  L.  R.  A.  58,  which  refuses 
mandamus  to  compel  turning  over  office  to  governor. 

Declaration  of  election. 

Cited  in  State  ex  rel.  Guinan  v.  Meder,  22  Nev.  272,  38  Pac.  668,  holding  no   • 
election  complete  under  statutes  imtil  after. proper  canvass  and  certification  of 
result;  Re  Moore,  4  W^yo.  114,  31  Pac.  980,  holding  assumption  of  duties  of  gov- 
ernor before  canvass,  and  declaration  of  result,  invalid. 

Cited  in  footnote  to  Alderson  v.  Kanawha  County  Court,  5  L.  R.  A.  334,  which 
refuses  to  enjoin  certification  to  governor  of  result  of  canvass  of  county  votes  for 
congressman. 

Function  of  execntlve. 

Cited  in  notes  (3  L.  R.  A.  316)  on  right  of  judiciary  to  interfere  with  func- 
tions of  executive;  (11  L.  R.  A.  763)  on  mandamus  to  control  executive 
discretion. 

3  L.  R.  A.  69,  ARNOTT  v.  STANDARD  ASSO.  57  Conn.  86,  17  Atl.  361. 

Libel. 

Cited  in  footnotes  to  Brewer  v.  Chase,  46  L.  R.  A.  397,  which  sustains  liability 
of  author  of  libelous  articles  stating  that  he  is  informed  that  certain  things  have 
occurred;  Morning  Journal  Asso.  v.  Rutherford,  16  L.  R,  A.  803,  which  authorizes 
punitive  damages  against  newspaper  reprinting  stories  of  elopement,  without 
inquiry  as  to  truth. 

Cited  in  note  (9  L.  R.  A.  621)  on  what  constitutes  libel. 

—  Prlvllegre. 

Cited  in  footnote  to  Nissen  v.  Cramer,  6  L.  R.  A.  780,  which  holds  relevant 
words  spoken  by  party  to  action  during  trial  privileged. 

3  L.  R.  A.  71,  ALEXANDER  v.  WESTERN  U.  TELEG.  CO.  66  Miss.  161,  14  Am. 
St.  Rep.  556,  5  So.  397. 
Report  of  decision  on  appeal  after  trial,  in  67  Miss.  386,  7  So.  280. 
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Sulllclencr    of    complaint    •tntlnar   nominal    dan&aareay    on    demurrer. 

Cited  in  Stafford  v.  Western  U.  Teleg.  Co.  73  Fed.  275,  holding  complaint 
stating  cause  of  action  for  nominal  damages  and  penalty  should  not  be  dismissed. 

Damagrea  for  failure  properly  to  transmit  or  deliver  mesaaere. 

Cited  in  Western  U.  Teleg.  Co.  v.  Carter,  156  Ind.  532,  60  N.  E.  305,  holding^ 
telegraph  company  not  liable  for  penalty  under  laws  of  sender's  state,  for  failure 
properly  to  deliver  outside  of  state;  Marshall  v.  Western  U.  Teleg.  Co.  79  Miss. 
161,  89  Am.  St.  Rep.  585,  27  So.  614,  denying  damages  for  delay  in  transmitting 
telegram;  Shaw  v.  Postal  Teleg.  &  Cable  Co.  79  Miss.  691,  56  L.  R.  A.  491,  89  Ana. 
St.  Rep.  666,  31  So.  222,  denying  damages  for  erroneous  transmission  of  telegram 
where  state  from  which  it  is  sent  allows  none;  Postal  Teleg.  &  Cable  Co.  v.  Wells, 
82  Miss.  740,  31  So.  190,  sustaining  recovery  for  mistakes  in  transmission  of 
message  from  another  state. 

Cited  in  footnote  to  Western  U.  Teleg.  Co.  v.  Short,  9  L.  R.  A.  744,  which 
holds   company   prima    facie    liable   for    failure   to   deliver   telegram. 

Meaanre  of  damaarea. 

Cited  in  footnotes  to  Fererro  v.  Western  U.  Teleg.  Co.  35  L.  R.  A.  548,  which 
limits  damage  for  mistake  in  telegram  as  to  price  in  offer  to  sell  goods  to  dif- 
ference in  prices;  McPeek  v.  Western  U.  Teleg.  Co.  43  L.  R.  A.  214,  which  holds 
loss  of  reward  offered  for  capture  of  criminal  within  damages  recoverable  for 
failure  to  deliver  telegram;  Western  U.  Teleg.  Co.  v.  North  Packing  &  Provision 
Co.  52  L.  R.  A.  274,  which  holds  agent  inauced  to  purchase  live  stock  through 
•  delay  in  delivering  telegram,  not  required  to  resell  before  communicating  with 
principal,  to  reduce  damages. 

Cited  in  note   (10  L.  R.  A.  515)    on  liability  for  neglect  to  deliver  telegram. 

Disapproved  in  Hughes  v.  Western  U.  Teleg.  Co.  79  Mo.  App.  139,  and  West- 
ern U.  Teleg.  Co.  v.  Wilson,  32  Fla.  534,  22  L.  R.  A.  437,  37  Am.  St.  Rep. 
125,  14  So.  1,  holding  telegraph  company,  for  breach  of  contract  to  deliver 
cipher  message,  only  liable  for  nominal  damages  or  price  of  message. 

3  L.  R.  A.  74,  KELLY  v.  MANHATfAN  R.  CO.  112  N.  Y.  443,  20  N.  E.  383. 
Care  reqnlred  of  carrier  to  prevent  Injury  to  paasenarera. 

Cited  in  Barnes  v.  New  York  C.  &  H.  R.  R.  Co.  42  Misc.  625,  87  N.  Y.  Supp. 
608,  holding  company  liable  for  injuries  to  passenger  from  slipping  on  oil  on 
platform  of  passenger  station;  Jensen  v.  Hamburg- American  Packet  Co.  23 
App.  Div.  167,  48  N.  Y.  Supp.  630,  holding  rule  requiring  carrier  to  use  high- 
est care  only  pertains  to  appliances  and  machinery;  Smith  v.  Kingston  City  R. 
Co.  55  App.  Div.  144,  67  N.  Y.  Supp.  185,  holding  carrier  not  liable  merely 
for  injury  due  to  catching  of  dress  on  plunger,  no  better  or  safer  cars  bein*; 
made  by  builders;  Loveless  v.  Manhattan  R.  Co.  25  Jones  &  S.  4,  5  N.  Y. 
Supp.  185,  holding  refusal  to  dismiss  complaint  in  action  for  servant's  neg- 
ligence proper;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Shields,  9  Tex.  Civ.  App.  656,  28  S. 
W.  709,  holding  unrestricted  instruction  that  carrier  is  bound  to  use  highe^it 
degree  of  care  and  diligence  to  protect  passengers  erroneous;  McKeon  v.  Chicago, 
M.  &  St.  P.  R.  Co.  94  WMs.  485,  35  L.  R.  A.  257,  59  Am.  St.  Rep.  909,  69  N.  W. 
175,  holding  erroneous  instruction  as  to  degree  of  care  required  of  carrier 
harmless,  where  proof  showed  entire  absence  of  care;  Conroy  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.  96  Wis.  256,  38  L.  R.  A.  423.  70  N.  W.  486,  holding  carrier 
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bound  to  use  only  ordinary  care  to  protect  passenger  alighting  from  car  to 
watch  fire;  Dotson  v.  Erie  R.  Co.  68  N.  J.  L.  684,  54  Atl.  827,  denying 
company's  liability  for  injury  to  one  who  ventured  too  near  edge  of  platform 
and  was  hit  by  engine;  Foster  v.  Old  Colony  Street  R.  Co.  182  Mass.  380,  65 
N.  E.  795,  sustaining  recovery  for  injuries  to  aged  passenger  who  slipped  on 
icy  step  of  car;  Texas  Midland  R.  Co.  v.  Frey,  25  Tex.  Civ.  App.  388,  61  S.  W. 
442,  denying  recovery  to  passenger  who  fell  .because  no  box  provided  for  those 
alighting  from  train;  Fillingham  v.  St.  Louis  Transit  Co.  102  Mo.  App.  582, 
77  S.  W.  314,  holding  carrier  liable  for  failure  to  let  passenger  o£f  at  landing 
place. 

Cited  in  notes  (8  L.  R.  A.  174)  on  damages  for  personal  injuries;  (11  L. 
R.  A.  721)   on  duty  of  railroad  company  toward  strangers  and  licensees. 

Distinguished  in  MiUer  v.  Ocean  S.  S.  Co.  118  N.  Y.  211,  23  N.  E.  462,  hold- 
ing admissible,  evidence  of  failure  to  give  warning  of  danger  that  might  have 
been  apprehended;  Palmer  v.  Delaware  &  H.  Canal  Co.  12Q  N.  Y.  177,  17  Am. 
St.  Rep.  629,  24  N.  E.  302,  holding  that  latent  defect,  to  relieve  carrier  of 
liability,  must  be  one  discoverable  by  no  reasonable  degree  of  skill  and  fore- 
sight. 

—  Afl  to  atatloiiSy   platf orma,  car  atepay  and  approaches. 

Cited  in  Hiatt  v.  Des  Moines,  N.  &  W.  R.  Co.  96  Iowa,  174,  64  N.  W.  766; 
Chicago  &  G.  T.  R.  Co.  v.  Stewart  77  111.  App.  70;  Falls  v.  San  Francisco 
&  N.  P.  R.  Co.  97  Cal.  120,  31  Pac.  901,  —  holding  carrier  bound  simply  to 
exercise  ordinary  care  as  to  condition  of  passenger  station;  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Barnett,  65  Ark.  258,  45  S.  W.  550,  upholding  instruction  that  it 
was  carrier's  duty  to  keep  station  platforms  safe,  in  absence  of  objection; 
Sargent  v.  St.  Louis  &  S.  F.  R.  Co.  114  Mo.  355,  19  L.  R.  A.  461,  21  S.  W. 
823,  holding  carrier  must  light  station  platforms  sufficiently  to  guide  steps 
of  passengers  using  ordinary  care;  Illinois  C.  R.  Co.  v.  Davidson,  22  C.  C. 
A.  312,  46  U.  S.  App.  300,  76  Fed.  523,  holding  carrier  bound  by  rule  of  supreme 
diligence  in  constructing  platforms,  to  protect  passengers  from  moving  trains; 
Robertson  v.  Wabash  R.  Co.  152  Mo.  393,  53  S.  W.  1082,  holding  instruction, 
in  effect  for  recovery  if  depot  platform  was  in  unsafe  condition  and  out  of  re- 
pair, erroneous;  Rusk  v.  Manhattan  R.  Co.  46  App.  Div.  103,  61  X.  Y.  Supp. 
384,  holding  passenger,  slipping  on  ice  on  stairway,  not  showing  how  long  it 
had  remained  there,  cannot  recover;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Al- 
dridge,  27  Ind.  App.  500,  61  N.  E.  741,  holding  carrier  not  responsible  for  in- 
jury produced  by  ice  and  snow  on  car  step,  without  reasonable  opportunity  to 
remove:  Proud  v.  Philadelphia  &  R.  R.  Co.  64  N.  J.  L.  707,  50  L.  R.  A.  470,  46 
Atl.  710,  holding  carrier  not  bound  to  know  at  each  moment  the  condition  of 
every  part  of  the  train. 

Cited  in  footnotes  to  White  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  7  L.  R.  A. 
44,  which  holds  knowledge  of  unsafe  condition  of  station  platjorm  not  prevent 
recovery;  Redigan  v.  Boston  &  M.  R.  Co.  14  L.  R.  A.  276,  which  denies  recov- 
ery to  licensee  falling  through  open  trapdoor  in  station  platform;  Sargent  v. 
St.  Louis  &  S.  F.  R.  Co.  19  L.  R.  A.  460,  which  holds  carrier  not  required  to 
have  gas  or  electric  lights  on  station  platform;  Jordan  v.  New  York,  N.  H.  & 
H.  R.  Co.  32  L.  R.  A.  101,  which  holds  carrier  liable  for  dangerous  hole  in  floor 
of  unlighted  toilet  room  in  depot;  Uerrman  v.  Great  Northern  R.  Co.  57  L.  R. 
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A.  390,  which  holds  railroad  company  liable  for  injury  to  passenger  from  un- 
safe condition  of  depot  premises  leased  of  imion  depot  company  or  its  receiver. 

Cited  in  notes  (6  L.  R.  A.  193)  on  carrier's  duty  to  keep  platforms  and  ap- 
proaches in  safe  condition;  (7  L.  R.  A.  Ill)  on  carrier's  duty  to  furnish  safe 
stations  and  platforms  for  use  of  passenger;  (16  L.  R.  A.  593)  on  duty  of  car- 
rier to  maintain  safe  approaches  beyond  its  own  premises;  (20  L.  R.  A.  522) 
on  measure  of  care  which  carrier  must  exercise  to  keep  platforms  and  ap- 
proaches safe;  (20  L.  R.  A.  527)  as  to  whom  railroads  owe  duty  to  keep  sta- 
tion platforms  safe. 

Distinguished  in  Gilman  v.  Boston  &  M.  R.  Co.  168  Mass.  455,  47  N.  £.  193, 
holding  jury  warranted  in  finding  carrier  negligent  in  not  clearing  car  step  of 
ice  on  which  passenger  slipped  and  was  injured. 

—  A«  to  pasaengrer  elevators* 

Cited  in  McGrell  v.  Buffalo  Office  Bldg.  Co.  153  N.  Y.  271,  47  N.  E.  305, 
holding  owner  only  bound  to  use  reasonable  care  as  to  surroundings  and  other 
structures  of  passenger  elevator  plant. 

—  Of  carriers  by  'water. 

Cited  in  Bruswitz  v.  Netherlands  American  Steam  Nav.  Co.  64  Hun,  266,  19  N. 
Y.  Supp.  75,  holding  steamship  company  not  liable  for  injury  to  passenger  trip- 
ping in  socket  in  floor,  in  rolling  sea ;  Skottowe  v.  Oregon  Short  Line  &  U.  N.  R. 
Co.  22  Or.  446,  16  L.  R.  A.  598,  30  Pac.  222,  holding  that  feet  that  elevated  walk 
to  boat  landing  was  on  unopened  public  street  does  nfjt  relieve  carrier  from 
liability. 
— -  As  to  frelflrht  platforms. 

Cited  in  Gunderman  v.  Missouri,  K.  &  T.  R.  Co.  58  Mo.  App.  381,  holding  car- 
rier owes  no  duty  to  passenger  to  keep  freight  platforms  in  safe  condition. 

3  L.  R.  A.  78,  REIN  v.  CLAYTON,  37  Fed.  354. 

Use  of  patented  article  before  Issne  of  patent. 

Cited  in  Brill  v.  St.  Louis  Car  Co.  80  Fed.  910,  holding  inventor  has  no  right 
to  injunction  against  infringer  pending  decision  on  application  for  patent;  Ball 
&  Socket  Fastener  Co.  v.  Cohn,  90  Fed.  665,  holding  inventor  cannot  recover  for 
infringement  before  granting  of  patent;  Kirk. v.  United  States,  163  U.  S.  55,  41 
L.  ed.  69,  16  Sup.  Ct.  Rep.  911,  holding  suit  cannot  be  maintained  for  use  of  pat- 
ented article  before  patent,  by  person  not  inventor;  D.  M.  Steward  Mfg.  Co.  v. 
Steward,  109  Tenn.  302,  70  S.  W.  808,  holding  damages  not  recoverable  for  use  of 
article  before  issuance  of  patent. 

« 
3  L.  R.  A.  80,  LOUISVILLE  &  N.  R.  CO.  v.  LOGAN,  88  Ky.  232,  21  Am.  St.  Rep. 

332,   10  S.  W.  655. 
lilablllty  of  carrier  for  Injnry  to  ejected  passenger. 

Cited  in  Chesapeake  &  O.  R.  Co.  v.  Saulsberry,  112  Ky.  921,  56  L.  R.  A.  582, 
66  S.  W.  1051,  holding  railroad  company  not  liable  for  injury  to  intoxicated 
person  attempting  to  board  one  train  after  being  ejected  from  another;  Fagg  v. 
Louisville  &  N.  R.  Co.  Ill  Ky.  35,  54  L.  R.  A.  921,  63  S.  W.  580,  holding  rail- 
road company  liable  for  ejecting  helplessly  intoxicated  person  boarding  car  at 
cut,  when  officials  knew  another  train  was  following  closely;  Louisville  &  N.  R. 
Co.  ▼.  Ellis,  97   Ky.  339,  30   S.  W.  979,  holding  railroad  company  liable  for 
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ejecting  at  niglit  helplessly  intoxicated,  but  inoffiensiye,  person  at  dangerous 
point  between  stations. 

Cited  in  footnotes  to  Bageard  y.  Consolidated  Traction  Co.  49  L.  R.  A.  424, 
which  denies  carrier's  liability  for  injury  to  sick  passenger,  supposed  to  be  in- 
toxicated, while  going  towards  back  of  station,  after  being  helped  to  front  where 
way  open  to  street;  Fisher  v.  West  Virginia  &  P.  R.  Co.  23  L.  R.  A.  758,  which 
holds  carrier  not  liable  for  injury  to  drunken  passenger  coming  down  car  steps 
without  conductor's  knowledge,  and  falling  off;  Paddock  v.  Atchison,  T.  &  S.  F. 
R.  Co.  4  L.  R.  A.  231,  which  upholds  carrier's  right  to  remove  passenger  appar- 
ently broken  out  with  smallpox;  North  Chicago  City  R.  Co.  v.  Gastka,  4  L.  R.  A. 
481,  which  holds  carrier  liable  for  conductor's  lack  of  care  in  ejecting  passenger 
for  nonpayment  of  fare. 

Cited  in  notes  (19  L.  R.  A.  327)  on  exposure  of  drunken  passenger  to  danger 
by  ejection  from  train;  (5  L.  R.  A.  820)  on  right  to  expel  passenger  from  train; 
( 11  L.  R.  A.  432 )  on  ejection  of  passenger  from  train. 

3  L.  R,  A.  83,  SAN  DIEGO  LAND  &  TOWN  CO.  v.  NEALE,  78  Cal.  63,  20  Pac. 
372. 
Second  appeal  as  to  value  of  land  condemned,  in  88  Cal.  55,  11  L.  R.  A.  604,  25 
Pac.  977. 

Value  of  land  taken  br  public. 

Cited  in  Los  Angeles  v.  Pomeroy,  124  Cal.  644,  57  Pac.  585,  holding  that  in  con- 
demnation proceedings  actual  value  after  summons  issued  may  be  shown;  Re 
Gilroy,  85  Hun,  427,  32  N.  Y.  Supp.  891,  holding  availability  of  water  supply  of 
city  property  an  element  in  compensation  for  taking  it;  Re  Brookfield,  78  App. 
Div.  526,  81  N.  Y.  Supp.  10  (dissenting  opinion),  majority  holding  owner  of  bed 
of  pond  entitled  to  nominal  consideration  only. 

Cited  in  footnotes  to  Schroeder  v.  Joliet,  52  L.  R.  A.  634,  which  authorizes  con- 
sideration of  benefit  from  improvement  in  assessing  damages  to  abutting  owner 
from  cutting  down  street;  Beveridge  v.  Lewis,  59  L.  R.  A.  581,  which  denies 
right  to  deduct  benefits  from  damages,  in  exercise  of  eminent  domain  by  individ- 
ual; Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Adams,  14  L.  R.  A.  533,  which  denies 
right  to  include  value  of  railroad  track  constructed  by  company  entering  with- 
out owner's  consent,  in  estimating  owner's  damages;  Philadelphia  Ball  Club  v. 
.Philadelphia,  46  L.  R.  A.  724.  which  requires  damages  from  taking  of  property  in 
eminent  domain  estimated  as  of  the  time  when  injury  done,  without  considering 
future  profits  of  business  or  subsequent  change  of  circumstances. 

Cited  in  notes  (7  L.  R.  A.  289)  on  consideration  of  benefits  on  assessment  to 
abutting  ownet*  of  damages  by  elevated  railroad:  (8  L.  R.  A.  330)  on  measure  of 
damages  for  land  condemned  for  railroad  purposes;  (11  L.  R.  A.  604)  on  market 
price  as  element  of  damages  in  condemnation  proceedings;  (7  L.  R.  A.  409)  on 
compensation  for  land  taken  for  railroad  purposes. 

Expert  evidence. 

Cited  in  People  v.  Hill,  123  Cal.  51,  55  Pac.  692,  holding  expert  evidence  of 
intoxication  within  short  time  of  homicide  competent. 

Evidence  n«  to  value  of  land  condemned. 

Cited  in  Muller  v.  Southern  P.  Branch  R.  Co.  83  Cal.  245,  23  Pac.  265,  holding 
evidence  as  to  value  of  land  not  taken,  if  railroad  had  not  been  built,  incompe- 
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tent;  Spring  Valley  Waterworks  v.  Drinkhouse,  92  Cal.  533,  28  Pac  681,  holding 
question,  "Do  you  know  value  of  that  land  for  reservoir  purposes?"  admissible; 
Santa  Ana  v.  Harlin,  99  Cal.  543,  34  Pac.  224,  holding  question,  "For  what  pur- 
pose could  this  property  he  used  properly?"  inadmissible. 

Ne'w  trial  on  fllnflrle  Iwrae. 

Cited  in  Mountain  Tunnel  Gravel  Min.  Co.  v.  Bryan,  111  Cal.  38,  43  Pac.  410, 
and  Duff  v.  Duff,  101  Cal.  4,  35  Pac.  437,  sustaining  party's  right  to  move  for  new 
trial  upon  single  issue. 

3  L.  R.  A.  90,  UNION  MUT.  L.  INS.  CO.  v.  UNION  MILLS  PLASTER  00.  37 

Fed.  286. 
Appointment  of  receiver  In  foreclo«nre« 

Cited  in  Merritt  v.  Gibson,  129  Ind.  179,  16  L.  R.  A.  285,  27  N.  E.  136,  holding 
mortgagee,  purchaser  at  foreclosure  sale,  entitled  to  appointment  of  receiver  of 
rents  and  profits  till  expiration  of  redemption  year;  American  Nat.  Bank  v. 
Northwestern  Mut.  L.  Ins.  €o.  32  C.  O.  A.  277,  60  U.  S.  App.  693,  89  Fed.  612, 
holding  receiver  properly  appointed  pending  foreclosure,  when  mortgagor  insol- 
vent and  property  not  cared  for;  Norfor  v.  Bushy,  19  Wash.  45^,  53  Pac.  715, 
holding  receiver  of  rents  and  profits  of  land  pending  foreclosure  cannot  be  ap- 
pointed; Marshall  &  I.  Bank  v.  Cady,  75  Minn.  245,  77  N.  W.  831  (dissenting 
opinion),  as  to  right  to  appoint  temporary  receiver  in  foreclosure  to  prevent 
waste. 

Cited  in  note  (20  L.  R.  A.  210)  on  power  to  appoint  receivers  of  corporations 
where  no  other  relief  is  asked. 

Effect  of  tender. 

Cited  in  Malone  v.  Wright,  90  Tex.  57,  36  S.  W.  420,  holding  tender  to  pledgee's 
attorney  upon  condition  that  notes,  known  to  be  out  of  his  possession  be  inmie- 
diately  surrendered,  not  good. 

Cited  in  footnote  to  Moore  v.  Norman,  18  L.  R.A.  359,  which  holds  tender  cou- 
pled with  demand  of  surrender  of  notes  ineffectual  to  discharge  chattel  mortgage. 

Cited  in  notes  (33  L.  R.  A.  234)  on  effect  of  unaccepted  tender  on  lien  by  mort- 
gage or  pledge ;  ( 9  L.  R.  A.  55 )  on  lien  of  chattel  mortgage  devested  by  absolute 
tender. 

3  L.  R.  A.  94,  WEAVER  v.  GAY,  31  W.  Va.  736,  8  S.  E.  743. 
Acceptance  of  option. 

Cited  in  Hanly  v.  Watterson,  39  W.  Va.  220,  19  S.  E.  536,  holding  option  to  buy 
timber,  not  limited,  must  be  accepted  within  reasonable  time;  Snow  v.  Nelson,  113 
Fed.  358,  holding  option  on  mining  claim  not  assignable  before  acceptance;  Dyer 
V.  Duffy,  39  W.  Va.  154,  24  L.  R.  A.  341,  19  S.  E.  540,  holding  option  to  sell  land 
must  be  accepted  within  reasonable  time;  Bruckman  v.  Hargadine-McKittrick 
Dry  Goods  Co.  91  Mo.  App.  465,  holding  time  of  essence  of  option  to  rehire  use  of 
personal  property;  Brown  v.  San  Francisco  Sav.  Union,  134  Cal.  452,  66  Pac. 
592,  holding  option  without  consideration  only  continuing  proposal,  and  may  be 
withdrawn  before  acceptance;  Black  v.  Maddox,  104  Ga.  163,  30  S.  E.  723,  holding 
option  under  seal  imputes  consideration  which  promisors  cannot  deny;  Black  v. 
Maddox,  104  Ga.  163.  30  S.  E.  723,  holding  option  with  consideration  irrevocable 
during  time  it  has  to  run;  James  v.  Darby,  40  C.  C.  A.  345,  100  Fed.  228,  hold- 


83-114.]  L.  R.  A.  CASES  AS  AUTHORITIES.  315 

ing  unconditional  acceptance  of  offer  not  shown;  Walker  v.  Bamberger,  17  Utah, 
246,  54  Pac.  108,  holding  work  upon  mining  claim  and  payments  on  acceptance  of 
option  took  case  out  of  statute  of  frauds;  Watson  v.  Coast,  35  W.  Va.  470,  14  S. 
E.  249,  holding  offer  by  letter  to  lease  land,  accepted  unconditionally  by  telegram, 
binding;  Barrett  v.  McAllister,  33  W.  Va.  746,  11  S.  E.  220,  holding  tender  of 
purchase  price  on  option  for  land  within  time  limited  excused  by  act  of  vendor; 
McCormick  v.  Stephany,  61  N.  J.  Eq.  217,  48  Atl.  25,  holding  right  to  conveyance 
not  lost  by  covenantee  demanding  deed  with  covenants  to  which  he  is  not  en- 
titled; Washington  v.  Rosario  Min.  &  Mill.  Co.  28  Tex.  Civ.  App.  441,  67  S.  W. 
459,  holding  that  acceptance  of  offer  to  sell  mining  property  must  be  uncondi- 
tional. 

Cited  in  notes   (21  L.  R.  A.  129,  130)   on  rights  conferred  by  a  "refusal"  or 
"option." 


3  L.  R.  A.  110,  COLLIN  v.  HILLS,  77  Iowa,  181,  41  N.  W.  671. 
Sale  In  orlflrlnal  packagres. 

Cited  in  State  v.  Bowman,  79  Iowa,  667,  44  N.  W.  813;  State  v.  Zimmerman,  78 
Iowa,  617,  43  N.  W.  458;  State  v.  Bowman,  78  Iowa,  521,  43  N.  W.  302;  Grousen- 
dorf  V.  Howat,  77  Iowa,  188,  41  N.  W.  573, — ^holding  sale  of  liquor  purchased  in 
another  state  and  delivered  in  original  packages,  subject  to  laws  of  state;  Leisy 
V.  Hardin,  78  Iowa,  288,  43  N.  W.  188,  holding  sale  of  liquor  in  unbroken  orig- 
inal package,  made  out  of  state  and  sold  by  manufacturers,  subject  to  laws  of 
state;  State  v.  Fulker,  43  Kan.  250,  7  L.  R.  A.  188,  22  Pac.  1020,  holding  state 
can  regulate  sale  of  liquor  in  original  packages;  People  v.  Lyng,  74  Mich.  588,  42 
N.  W.  139,  holding  liquor  brought  into  state  subject  to  its  tax  laws;  State  ex  rel. 
Cochran  v.  Winters,  44  Kan.  730,  10  L.  R.  A.  619,  26  Pac.  235,  holding  size  of 
packages  of  liquor  had  nothing  to  do  with  their  character  as  original  packages; 
Wind  V.  Her,  93  Iowa,  325,  27  L.  R,  A.  222,  61  N.  W.  1001,  holding  character  of 
original  package  not  destroyed  by  opening  bung  of  barrel  to  test  and  inspect 
liquor;  State  v.  Coonan,  82  Iowa,  401,  3  Inters.  Com.  Rep.  670,  48  N.  W.  921, 
holding  sale  by  manufacturers  of  separate  bottles  as  put  up  by  them  in  another 
state,  not  to  be  drunk  on  premises,  authorized;  Austin  v.  Tennessee,  179  U.  S. 
359,  45  L.  ed.  232,  21  Sup.  Ct.  Rep.  132,  holding  package  of  ten  cigarettes  not 
original  package,  but  subterfuge  to  escape  effect  of  state  law. 

Cited  in  note  (7  L.  R.  A.  296)  on  right  of  state  to  prohibit  sale  of  imported 
liquors. 

Cited  as  obiter  and  overruled  in  McGregor  v.  Cone,  104  Iowa,  474,  39  L.  R.  A. 
487,  65  Am.  St.  Rep.  522,  73  N.  W.  1041,  holding  box  in  which  sealed  packages  of 
cigarettes  are  packed  for  shipment  the  original  package  of  commerce. 

Distinguished  in  Hopkins  v.  Lewis,  84  Iowa,  691,  15  L.  R.  A.  398,  51  N.  W. 
255,  holding  sales  not  shown  to  be  of  original  packages. 

3  L.  R.  A.  114,  GOUDY  v.  WERBE,  117  Ind.  154,  19  N.  E.  764. 

Conatru'stlon  of  exemption  lavrfl. 

Cited  in  Chatten  v.  Snider,  126  Ind.  390,  26  N.  E.  166,  holding  exemption  laws 
are  to  be  liberally  construed  in  favor  of  debtor  and  his  family. 

Exemption   of  partnership  property* 

Cited  in  State  ex  rel  Miller  v.  Day,  3  Ind.  App.  158,  29  N.  E.  436,  holding  ex- 
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emption  cannot  be  claimed  in  property  apportioned  to  partner  on  dissolution  of 
partnership,  as  against  execution  previously  issued  against  firm. 

Rlgrlhta  of  flrm  credltom  In  partnership  property* 

Cited  in  Johnson  v.  McClary,  131  Ind.  106,  30  N.  E.  888,  holding  firm  creditors 
have  no  special  interest  in  partnership  property,  except  through  rights  of  part- 
ners; Selz,  S.  &  Co.  V.  Mayer,  151  Ind.  429,  51  N.  E.  485,  holding  sale  by  partner 
of  interest  in  firm  property  is  waiver  of  lien,  and  in  absence  of  fraud  good  as 
against  firm  creditors;  Simmons  Hardware  Co.  v.  Thomas,  147  Ind.  320,  46  N.  E. 
645;  Studebaker  Bros.  Mfg.  Co.  v.  Bird,  119  Ind.  429,  21  N.  E.  1086;  Purple  v. 
Farrington,  119  Ind.  171,  4  L.  R.  A.  538,  21  N.  E.  543;  Elliott  v.  Pontius,  136 
Ind.  647,  35  N.  E.  564, — holding  mortgage  of  partnership  property  by  firm  in  good 
faith,  for  debt  of  individual  partner,  not  ground  for  setting  aside;  Mannen  v. 
Bailey,  51  Kan.  447,  32  Pac.  1085,  holding  partner  furnishing  capital  of  firm  may 
mortgage  firm  property  to  secure  loan  procured  for  use  of  partnership. 

Indebtedness  of  Individual  partners.  ' 

Cited  in  note  (29  L.  R.  A.  682)  on  assumption  by  partnership  of  individual 
debts  of  partners. 

3  L.  R,  A.  122,  MILFORD  v.  MILFORD  WATER  CO.  124  Pa.  610,  17  Atl.  185. 
Mnnlclpal  and  otber  eontracts  as  affected  by  Interest  or  llleirality. 

Cited  in  Jolly  v.  Pittsburg,  N.  I.  &  C.  R.  Co.  16  Pa.  Co.  Ct.  7,  26  Pittsb.  L.  T. 
N.  S.  331,  holding  ordinance  allowing  railroad  company  use  of  street  void,  when 
stockholders  members  of  council ;  Wood  v.  Elliott,  26  Pittsb.  L.  J.  N.  S.  336,  hold- 
ing contract  of  council  to  purchase  lot  of  member  for  town  hall  void;  Re  Hazle 
Twp.  6  Kulp,  492,  1  Pa.  Dist.  R.  814,  denying  right  of  township  supen'isors  to 
employ  their  own  teams  or  minor  children  on  township  roads;  Kennett  Electric 
Light  Co.  V.  Kennett  Square,  4  Pa.  Dist.  R.  707,  8  Kulp,  106,  holding  contract 
between  borough  and  corporation  for  lights,  whose  stockholders  members  of  coun- 
cil, void;  Riebe  v.  Walton,  18  Pa.  Co.  Ct.  294,  5  Pa.  Dist.  R.  558,  holding  contract 
with  burgess  for  construction  of  sewer  void ;  Ellwood  Lumber  Co.  v.  Frey,  19  Pa. 
Co.  Ct.  62,  27  Pittsb.  L.  J.  N.  S.  382,  holding  contract  between  corporation  and 
school  directors  to  build  schoolhouse  void, where  manager  member  of  school  board; 
State,  Stroud,  Prosecutor,  v.  Consumers'  Water  Co.  56  N.  J.  L.  430,  28  Atl.  57 8» 
holding  ordinance  for  purchase  of  waterworks,  in  which  four  members  of  council 
voting  therefor  are  stockholders,  is  illegal;  Delaware  River  Quarry  &  Constr.  Co. 
V.  Bethlehem  &  N.  Street  R.  Co.  7  Northampton  Co.  Rep.  347,  denying  recovery  on 
contract  for  construction  of  street  railroad  when  party  has  failed  to  register; 
Swift  &  Co.  V.  Dyer-Veatch  Co.  28  Ind.  App.  6,  62  N.  E.  70.  holding  mortgage  by 
majority  of  directors  securing  debts  for  which  such  directors  are  liable  as  sure- 
ties void. 

Cited  in  notes  (15  L.  R.  A.  522)  on  power  of  officer  to  contract  with  public  body 
or  municipality  which  he  represents;  (61  L.  R.  A.  68,  74)  on  establishment  and 
regulation  of  municipal  water  supply. 

Distinguished  in  Marshall  v.  Ellwood  City,  189  Pa.  352,  43  W.  N.  C.  482,  41 
Atl.  994,  holding  water  ordinance  not  invalid  because  of  interest  of  councilman, 
where  there  is  majority  vote  therefor  without  volo  of  such  member;  Trainer  v. 
Wolfe,  140  Pa.  288,  27  W.  N.  C.  526,  21  Atl.  391,  holding  contract  for  purchase 
of  real  estate  by  school  board  financially  interested  in  sale  voidable;  Rumsey  v. 
New  York  &  P.  R.  Co.  203  Pa.  584,  53  Atl.  495,  sustaining  contract  in  effect  al- 
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lowing  officers  to  participate  in  profits  of  construction  of  railroad,  as  valid  where 
made. 

Ratlllcatlon  of  lllearal  municipal  contracts* 

Cited  in  29  L.  R.  A.  194,  13  C.  C.  A.  570,  31  U.  S.  App.  340,  60  Fed.  438,  hold- 
ing contract  with  city  procured  by  fraud,  but  not  in  itself  unlawful,  is  subject  to 
ratification;  Indianapolis  v.  Wann,  144  Ind.  188,  31  L.  R.  A.  747,  42  N.  E.  901, 
holding  contract  for  street  lighting,  illegal  because  made  without  previous  ap- 
propriation, not  ratified  by  subsequent  appropriation. 

Distinguished  in  Trainer  v.  Wolfe,  140  Pa.  288,  21  Atl.  319,  holding  purchase 
by  school  board  of  real  estate  in  which  director  interested  as  owner  may  be  rati- 
fied by  disinterested  board. 

3  L.  R.  A.  124,  LAFFERTY  v.  SCHUYLKILL  RIVER  E.  S.  R,  Co.  124  Pa.  297, 

10  Am.  St.  Rep.  587,  16  Atl.  869. 
Dantaarea   from   eminent   domain. 

Cited  in  Pennsylvania  S.  Valley  R.  Co.  v.  Ziemer,  124  Pa.  570,  17  Atl.  187, 
liolding  right  of  action  for  consequential  danfages  does  not  arise  till  after  con- 
struction of  railroad. 

Cited  in  note  (21  L.  R.  A.  216)  on  rights  of  tenants  and  reversioners  of  prop- 
erty taken  by  eminent  domain. 

3  L.  R.  A.  125,  CIGAR-MAKERS    PROTECTIVE  UNION  NO.  98  v.  CONHAIM, 

40  Minn.  243,  12  Am.  St.  Rep.  726,  41  N.  W.  943. 
AVhat  conntltutea   trade-marlc. 

Cited  in  J.  R.  Watkins  Medical  Co.  v.  Sands,  80  Minn.  91,  82  N.  W.  1109,  hold- 
ing that  phrase  "Dr.  Ward's  Liniment,"  with  line  passing  through  words  hori- 
zontally, used  for  over  twenty  years,  is  trade-mark. 

Cited  in  footnotes  to  Cohn  v.  People,  23  L.  R.  A.  821,  which  holds  statute  giving 
right  to  trade-mark  in  union  label  valid;  Koehler  v.  Sanders,  9  L.  R.  A.  576, 
which  denies  right  to  appropriate  word  "international**  as  trade-mark. 

Cited  in  notes  (9  L.  R.  A.  145)  on  what  trade-mark  may  consist  of;  (19  L.  R. 
A.  56)   on  invalidity  of  deceptive  trade-marks. 

Rlgrlit  to  nae  counterfeit  of  union  label. 

Cited  in  Weener  v.  Brayton,  152  Mass.  103,  8  L.  R.  A.  642,  25  N.  E.  46,  holding 
that  members  of  cigar  makers*  union  cannot  maintain  bill  to  restrain  infringe- 
ment of  union  label  as  trade-mark. 

Cited  in  footnotes  to  McVey  v.  Brendel,  13  L.  R.  A.  377,  which  holds  equity  will 
not  protect  labor  union  .in  use  of  nontrade-mark  label ;  Carsons  v.  Ury,  5  L.  R.  A. 
614,  which  authorizes  injunction  against  counterfeit  of  union  label. 

Cited  in  note  (29  L.  R.  A.  200)  on  protection  of  trade  union  labels  or  trade- 
marks. 

Distinguished  in  Carson  v.  Ury,  5  L.  R.  A.  616,  39  Fed.  780,  holding  cigar  manu- 
facturer, using  union  label  of  cigar  makers*  union,  may  enjoin  another  manu- 
facturer from  using  counterfeit  label. 

Disapproved  in  Hetterman  Bros.  v.  Powers,  102  Ky.  140,  39  L.  R.  A.  213,  80 
Am.  St.  Rep.  348,  43  S.  W.  180,  and  State  v.  Hagen,  6  Ind.  App.  170,  33  N.  E. 
223,  holding  members  of  cigar  makers'  union,  though  not  manufacturers,  entitled 
to  sue  in  equity  to  protect  interests  of  members  in  union  label  against  frauds  and 
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counterfeiters;  State  v.  Bishop,  128  Mo.  381,  29  L.  R.  A.  205,  49  Am.  St.  Rep.  569, 
31  S.  W.  9,  holding  label  of  cigar  makers*  union  within  statute  making  unauthor- 
ized use  of  label  adopted  by  union  of  workingmen  misdemeanor  (overruling  in 
effect  State  v.  Berlinsheimer,  62  Mo.  App.  174,  holding  same  label  not  within 
statute ) . 

Infrlnarement  of  trade-mark. 

Cited  in  footnotes  to  Symonds  v.  Jones,  8  L.  R.  A.  570,  which  holds  that  trans- 
ferer of  trade-mark,  though  containing  nis  name  or  initials,  cannot  use  same; 
Chadwick  v.  Covell,  6  L.  R.  A.  839,  which  holds  grantee  of  trade-mark  to  medicine 
made  according  to  secret  recipes,  whose  right  to  use  is  not  exclusive,  not  entitled  to 
enjoin  use  by  others;  Converse  v.  Hood,  4  L.  R,  A.  521,  w^hich  holds  stockholder  of 
corporation  cannot  enjoin  infringement  of  trade-mark  used  by  company. 

Cited  in  note  (5  L.  R.  A.  130)   on  violation  of  trade-mark. 

• 
3  L.  R.  A.  129,  MISSOURI  P.  R.  CO.  v.  VANDEVENTER,  26  Neb.  222,  41  N.  W. 

998. 
Railroad  contracts  llmltlnar  liability. 

Cited  in  Pennsylvania  Co.  v.  Kennard  Glass  &  Paint  Co.  59  Neb.  444,  81  N.  W. 
372;  Union  P.  R,  Co.  v.  Metcalf,  50  Neb.  460,  69  N.  W.  961;  St.  Joseph  &  G.  I. 
R.  Co.  V.  Palmer,  38  Neb.  471,  22  L.  R.  A.  338,  4  Inters.  Com.  Rep.  497,  56  N.  W. 
957 ;  Omaha  &  R.  Valley  R.  Co.  v.  Crow,  47  Neb.  91,  66  N.  W.  21, — holding  railroad 
cannot,  by  special  agreement,  limit  liability  as  common  carrier;  Grieve  v.  Illi- 
nois C.  R.  Co.  104  Iowa,  662,  74  N.  W.  192,  holding  provision  in  shipping  agree- 
ment, requiring  notice  of  claim  for  loss  or  damage  to  stock  within  ten  days  after 
removal  from  cars,  invalid;  Ohio  &  M.  R.  Co.  v.  Tabor,  98  Ky.  510,  34  L.  R,  A. 
689,  36  S.  W.  19,  holding  provision  in  shipping  agreement,  requiring  written  no- 
tice of  injury  to  stock  before  unloading,  invalid. 

Special   verdict  of  Jury. 

Cited  in  Town  v.  Missouri  P.  R.  Co.  50  Neb.  779,  70  N.  W.  402,  and  Sandwich 
Enterprise  Co.  v.  West,  42  Neb.  728,  60  N.  W.  1012,  holding  failure  of  jury  to 
return  special  findings  in  answer  to  immaterial  questions  not  ground  for  reversal. 

3  L.  R.  A.  133,  CONOLLY  v.  CRESCENT  CITY  R.  CO.  41  La.  Ann.  57,  17  Am.  St. 

Rep.  389,  5  So.  259. 
ObllflTiitlon   of  railroad  to  sick  or  demented   passengrer* 

Cited  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Salzman,  62  Ohio  St.  566,  31  L.  R.  A. 
264,  49  Am.  St.  Rep.  745,  40  N.  E.  891,  holding  railroad  bound  to  give  sick  person 
on  train  such  care  as  is  fairly  practicable,  without  unreasonable  delay  of  train; 
Weightman  v.  Louisville,  N.  O.  &  T.  R.  Co.  70  Miss.  568,  19  L.  R.  A.  672,  35  Am. 
St.  Rep.  660,  12  So.  586,  holding  railroad  liable  for  death  of  sick  passenger  car- 
ried past  station  and  put  off  train  at  night  and  neglected  for  forty  hours;  Haug 
V.  Great  Northern  R.  Co.  8  N.  D.  30,  42  L.  R.  A.  670,  73  Am.  St.  Rep.  727,  77  N. 
W.  97,  holding  railroad  liable  for  death  of  intoxicated  person  from  being  carried 
past  station  and  ejected  from  depot  in  storm;  Fagg  v.  Louisville  &  N.  R.  Co. 
Ill  Ky.  38,  54  L.  R,  A.  922,  63  S.  W.  580,  holding  railroad  liable  for  death  of 
trespasser  on  train,  caused  by  his  ejection  in  intoxicated  condition  shortly  before 
passage  of  another  train;  Louisville  &  N.  R.  Co.  v.  Ellis,  97  Ky.  340,  30  S.  W. 
979,  holding  railroad  liable  for  death  of  drunken  passenger  ejected  from  tr:iin 
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for  refusal  to  pay  fare,  under  circumstances  such  as  would  necessarily  or  prob- 
ably expose  him  to  danger. 

Cited  in  footnotes  to  Dwindle  v.  New  York  C.  &  H.  R.  R.  Co.  8  L.  R.  A.  224, 
which  holds  railroad  company  liable  for  acts  of  porter  of  sleeping  or  drawing- 
room  car;  Paddock  v.  Atchison  T.  &  S.  F.  R.  Co.  4  L.  R.  A.  231,  which  upholds 
carrier's  right  to  remove  passenger  apparently  broken  out  with  smallpox. 

Cited  in  notes  (31  L.  R.  A.  263  on  duty  of  carrier  to  passenger  taken  ill  during 
journey;  (19  L.  R.  A.  328)  on  exposure  of  drunken  passenger  to  danger  by  ejec- 
tion from  car;   (12  L.  R.  A.  339)  on  liability  of  carrier  for  tortious  acts  of  agents. 

Distinguished  in  Griswold  v.  Boston  &  M.  R.  Co.  183  Mass.  437,  67  N.  E.  354, 
denying  damages  for  injuries  from  being  run  down  by  engine  while  on  track; 
Bohannon  v.  Southern  R.  Co.  112  Ky.  114,  65  S.  W.  169,  denying  damages  for 
death  of  drunken  passenger  who  alighted  from  train  at  coal  chute. 

3  L.  R.  A.  137,  LARKIN  v.  HECKSHER,  51  N.  J.  L.  133,  16  Atl.  703. 
Employment  for  stated  term. 

Cited  in  Mallory  v.  Mackaye,  34  C.  C.  A.  656,  92  Fed.  752,  holding  that  contract 
of  employment  running  ten  years,  unless  terminated  by  employer  at  end  of  any 
year,  is  entire;  Lee  v.  Dow,  71  N.  H.  328,  51  Atl.  1072,  sustaining  right  of  action 
for  wrongful  discharge,  begun  before  expiration  of  contract. 

Cited  in  footnote  to  Olni stead  v.  Bach,  18  L.  R.  A.  63,  which  holds  judgment 
for  one  week's  wages  after  dismissal  not  bar  to  suit  for  subsequent  wages. 

Cited  in  note  (24  L.  R.  A.  231)  on  effect  of  part  performance  of  contract  for 
services. 

Jnstiflcation  for  dlscharare  of  servant. 

Cited  in  Burt  v.  Catlin,  65  App.  Div.  457,  72  N.  Y.  Supp.  924,  holding  mere 
fact  of  assault  by  servant  on  another  servant  not  necessarily  justification. 

3  L.  R.  A.  130,  POWELL  v.  KELLY  BROS.  82  Ga.  1,  9  S.  E.  278. 
Abfiolnte   conveyance  to  creditor  not   general   assiflrnment. 

Cited  in  Fulton  v.  Gibian,  98  Ga.  232,  25  S.  E.  431,  holding  mortgages  and  as- 
signment of  choses  in  action  not  assignment  for  creditors  where  no  trust  imposed ; 
Stillwell  V.  Savannah  Grocery  Co.  88  Ga.  141,  13  S.  E.  963,  holding  absolute  con- 
veyance in  consideration  of  antecedent  debt  and  promise  to  pay  other  debts  of 
grantor,  without  reservation  of  trust,  not  general  assignment;  Rosenplanter  v. 
Toof,  99  Tenn.  100,  41  S.  W.  336,  holding  absolute  bill  of  sale  in  consideration  of 
grantee  paying  debts  specified  obligates  grantee  to  pay,  regardless  of  amount 
realized  from  property. 

Cited  in  notes  (36  L.  R.  A.  353)  on  right  of  creditor  to  buy  property  from 
debtor  in  satisfaction  of  debt;  (37  L.  R.  A.  341)  on  whether  preference  by  mort- 
gage or  sale  an  assignment  for  creditors. 

Rigrht  of  debtor  to  control  snrplns  in  conveyance  to  creditor. 

Cited  in  Fechheimer  v.  Baum,  43  Fed.  724,  holding  that  since  repeal  of  last 
clause  of  Ga.  Code,  §  1953,  mortgage  may  provide  that  surplus  shall  go  to  other 
favored  creditors;  Boykin  v.  Epstein,  94  Ga.  762,  22  S.  E.  218,  holding  insolvent 
may  assign  choses  in  action  not  within  description  of  "negotiable  paper,"  as  col- 
lateral security  for  debt  of  assignee. 

Distinguished  in  Johnson  v.  Adams,  92  Ga.  552,  17  S.  E.  898,  holding  that 
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transfer  of  property  by  insolvent  debtor  under  agreement  of  grantee  to  pay  part 

of  proceeds  to  third  party  and  apply  balance  on  debt  due  himself  is  assignment  for 

creditors. 

Preferences  in  general  aasiaTAinents. 

Cited  in  footnotes  to  Manning  v.  Beck,  14  L.  R.  A.  19S,  which  holds  bona  fide 
transferee  not  affected  by  debtor's  intention  to  make  general  assignment  for  cred- 
itors; Van  Raalte  v.  Harrington,  11  L.  R.  A.  424,  which  holds  relationship  of 
preferred  creditors  fact  for  consideration  on  question  of  fraud. 

Cited  in  notes  (6  L.  R.  A.  110)  on  validity  of  assignment  for  benefit  of  cred- 
itors; (11  L.  R.  A.  467;  12  L.  R.  A.  810)  on  right  to  make  preferences  in  general 
assignment;   (6  L.  R.  A.  100)  on  construction  of  insolvency  statutes. 

3  L.  R.  A.  142,  BOLLONG  v.  SCHUYLER  NAT.  BANK,  26  Neb.  281,  18  Am.  St. 

Rep.  781,  41  N.  W.  990. 
Jurisdiction  1^  estoppel   to  deny. 

Cited  in  note  (15  L.  R.  A.  274)  on  estoppel  of  party  revoking  jurisdiction  to 
deny  it. 

Disapproved  in  Freer  v.  Davis,  52  W.  Va.  12,  69  L.  R.  A.  562,  94  Am.  St.  Rep. 
895,  43  S.  £.  164,  holding  plaintiff  not  estopped  to  deny  jurisdiction  of  court  in 
which  he  has  brought  suit. 

Res  Jndicata. 

Cited  in  footnote  to  Weir  v.  Marley,  6  L.  R.  A.  672,  which  holds  decision  on 
habeas  corpus  as  to  custody  of  child  res  judicata. 

Cited  in  notes  (7  L.  R.  A.  578)  on  doctrine  of  res  judicata;  (11  L.  EL  A.  311) 
on  judgment  as  a  bar. 

3  L.  R.  A.  145,  COTTMAN  v.  GRACE,  112  N.  Y.  299,  19  N.  E.  839. 
l>octrine  of  cbarltable  nses. 

Cited  in  Simmons  v.  Burrell,  8  l^iisc.  395,  28  N.  Y.  Supp.  625,  holding  doctrine 
of  charitable  uses  does  not  prevail  in  state  of  New  York. 

Cited  in  notes  (5  L.  R,  A.  33)  on  statute  of  uses  and  trusts;  (6  L.  R.  A.  511) 
on  charitable  gifts;  (6  L.  R.  A.  84)  on  what  constitutes  public  charities;  (4  L. 
R.  A.  699)  on  gifts  to  public  charity  favored  by  law. 

Cited  as  changed  by  statute  in  Allen  v.  Stevens,  161  N.  Y.  140,  56  N.  E.  568, 
Reversing  33  App.  Div.  499,  54  N.  Y.  Supp.  8,  holding  ancient  law  touching 
charitable  uses  for  indefinite  beneficiaries  restored  by  Laws  1893,  chap.  701. 

Indellniteness  of  benellciary  in  legacies. 

Cited  in  Murray  v.  Miller,  178  N.  Y.  322,  70  N.  E.  870,  Affirming  85  App.  Div. 
421,  83  N.  Y.  Supp.  591,  holding  devise  of  real  property  to  treasurer  of  unincorpo- 
rated religious  society  for  its  use,  void;  Re  Zimmerman,  22  Misc.  414,  60  N.  Y. 
Supp.  395,  and  Vanderveer  v.  McKane,  25  Abb.  N.  C.  107,  11  N.  Y.  Supp.  808, 
holding  legacies  to  pastors  of  churches  designated,  for  masses,  not  bequests  to 
corporations. 

Cited  in  footnotes  to  Johnson  v.  Johnson,  22  L.  R.  A.  179,  which  holds  devise 
to  trustees  for  some  charitable  purpose,  preference  to  be  given  to  something  of  edu- 
cational nature,  bad  for  indefiniteness ;  People  ex  rel.  Atty,  Gen.  v.  Dashaway 
Asso.  12  L.  R.  A.  117,  which  holds  promotion  of  cause  of  temperance  too  vagus 
description  of  purpose  for  which  corporation  formed;  Qambel  v.  Trippe,  16  L.  & 


13&-145.]  L.  E.  A.  CASES  AS  AUTHOKITIES.  321 

A.  236,  which  holds  bequest  to  trustees  to  be  paid  over  "to  some  Presbyterian  in- 
stitution" in  specified  city  void  for  indefiniteness;  Cross  v.  United  States  Trust 
Co.  15  L.  R.  A.  606,  which  upholds  bequest  valid  by  law  of  testator's  domicil; 
Harrington  v.  Pier,  50  L.  R.  A.  307,  which  holds  bequest  for  promotion  of  "tem- 
perance work"  in  certain  city  not  fatally  indefinite;  Crerar  v.  Williams,  21  L.  R. 
A.  454,  which  holds  bequest  for  "erection,  creation,  maintenance,  and  endowment 
of  free  public  library,"  to  be  located  in  city  named,  not  void  for  uncertainty; 
Woman's  Foreign  Missionary  See.  v.  Mitchell,  53  L.  R.  A.  711,  which  holds 
legacy  to  foreign  missionary  society  for  education  of  six  girls,  to  be  selected  in 
India,  and  for  purchase  of  building  for  education  of  girls,  not  void  for  indefinite- 
ness; Thompson  v.  Brown,  62  L.  R.  A.  898,  which  holds  devise  of  fund  to  be  dis- 
tributed by  executor  to  poor,  in  his  discretion,  valid. 

Cited  in  note  (12  L.  R.  A.  415)  on  bequests  held  void  for  uncertainty. 

LearacT  creating  perpetuity. 

Cited  in  Re  Williams,  1  Misc.  443,  23  N.  Y.  Supp.  150,  holding  bequests  to 
conference  of  Methodist  Episcopal  Church,  in  trust  for  payment  of  pastor's 
salary,  invalid;  Re  Daniels,  41  Misc.  302,  84  N.  Y.  Supp.  684,  holding  immediate 
bequest  to  religious  society  "in  trust"  for  repairs  valid;  Fairchild  v.  Edson,  154 
N".  Y.  210,  61  Am.  St.  Rep.  609,  48  N.  E.  541,  Affirming  77  Hun,  303,  28  N.  Y. 
Supp.  401,  holding  bequest  to  executive  officer  of  society,  "absolutely,"  to  be  by 
him  applied  to  uses  of  society,  invalid;  Beccher  v.  Yale,  79  N.  Y.  S.  R.  625,  45  N. 
Y.  Supp.  622,  holding  that  direction  in  will  that  income  trom  stated  sum  be  per- 
manently invested  for  support  of  library  named  creates  perpetuity;  Stevens  v. 
Annev  Realty  Co.  173  Mo.  523,  73  S.  W.  505.  upholding  deed  to  trustees  of  land  to 
be  laid  out  in  streets  and  parks;  Locke  v.  Rings,  66  Hun,  442,  21  N.  Y.  Supp. 
524  (dissenting  opinion),  majority  holding  trust  deed  providing  that  income  from 
stook'i  l>e  paid  to  charitable  institutions  named  violates  statute  against 
perpetuities. 

Cited  in  notes  (4  L.  R.  A.  141;  11  L.  R.  A.  85)  on  rule  against  perpetuities. 

Legacy   to   corporation   for   purposes   of   trust. 

Cited  in  Tabernacle  Baptist  Church  v.  Fifth  Ave.  Baptist  Church,  60  App.  Div. 
334,  70  N.  Y.  Supp.  181,  holding  statute  permitting  religious  societies  to  take  and 
hold  property  for  their  own  use  does  not  authorize  corporation  to  hold  property 
in  trust  for  others;  First  Presby.  Church  v.  McKallor,  35  App.  Div.  101,  54  N.  Y. 
Supp.  740,  holding  bequest  to  church  in  trust  for  care  of  burial  lot  not  owned  by 
it  not  within  statute  against  perpetuities. 

Cited  in  footnotes  to  Re  Sellers  Chapel  M.  E.  Church,  11  L.  R.  A.  282,  which 
upholds  trust  for  charitable  use  created  by  conveyance  to  trustees  for  erection 
of  church;  Penny  v.  Croul,  5  L.  R.  A.  858,  which  holds  that  board  of  water  com- 
missioners may  receive  gift  of  income  to  ornament  waterworks  grounds  and  main- 
tain library  thereon. 

Cited  in  notes  (11  L.  R.  A.  214)  on  trusts  in  temporalities  of  religious  corpo- 
rations; (14  L.  R.  A.  70)  on  municipal  corporation  as  trustee  of  charity;  (13 
L.  R.  A.  218)  on  power  of  mimicipal  corporations  to  take  and  administer  property 
in  trust  for  charitable  use. 

Distinguished  in  Re  Williams  64  Hun,  165,  18  N.  Y.  Supp.  820,  holding  be- 
quest to  corporation  with  limitation  on  its  management  of  fund  valid,  limitation 
being  disregarded. 

L.  R.  A.  Au. — Vol.  I. — ^21. 
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€k»i&Teniioii  of  real  property  into  personalty. 

Cited  in  Re  Russell,  59  App.  Div.  247,  69  N.  Y.  Supp.  663,  and  Re  Fitzsimons, 
29  Misc.  206,  61  N.  Y.  Supp.  485,  holding  direction  in  will  to  sell  real  estate  for 
payment  of  legacies  effects  equitable  conversion  of  same  into  personalty. 

Cited  in  note  (5  L.  R.  A.  104)  on  equitable  conversion  under  power  of  sale  in 
will. 

Constmction  of  ^rlll. 

Cited  in  McHugh  v.  McCole,  97  Wis.  176,  40  L.  R.  A.  728,  72  N.  W.  631,  and  Re 
Walkerly,  108  CaL  660,  49  Am.  St.  Rep.  97,  41  Pac.  772,  holding  that  provisions 
of  will  cannot  be  wrested  from  natural  import  to  save  it  from  condemnation, 
when  language  is  plain  and  unambiguous. 

Cited  in  footnote  to  Adams  Female  Academy  v.  Adams,  6  L.  R.  A.  785,  which 
authorizes  use  for  public  school,  of  fund  bequeathed  to  establish  "female 
academy." 

3  L.  R.  A.  150,  HILL  v.  SILVEY,  81  Ga.  500,  8  S.  E.  808. 

Movr  subscriber  to  capital  stoclc  released. 

Cited  in  Nettles  v.  Marco,  33  S.  C.  64,  11  S.  E.  595,  holding  subscription  to 
stock  of  company  a  special  agreement  from  which  directors  could  release  sub- 
scriber on  failure  of  consideration. 

3  L.  R.  A.  156,  WAGNER  v.  MISSOURI  P.  R.  00.  97  Mo.  512,  10  S.  W.  486. 

Report  of  later  appeal  in  124  Mo.  240,  25  S.  W.  229. 
'Wbo  \m  a  paaaenarer. 

Cited  in  Fitzgibbon  v.  Chicago  &  N.  W.  R,  Co.  108  Iowa,  619,  79  N.  W.  477. 
holding  one  boarding  special  train  known  to  be  for  certain  class  not  presumptively 
passenger;  Everett  v.  Oregon  Short  Line  &  U.  N.  R.  Co.  9  Utah,  349,  34  Pac.  289, 
holding  section  hand  riding  in  caboose  of  freight  train  had  right  to  proper  care 
from  railroad. 

Cited  in  footnotes  to  Mendenhall  v.  Atchison,  T.  &  S.  F.  R.  Co.  61  L.  R.  A.  120, 
which  holds  one  riding  on  platform  of  baggage  car  at  direction  of  brakem.'in,  to 
whom  money  paid,  not  a  passenger;  Whitehead  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  6 
L.  R.  A.  409,  which  holds  duty  owed  to  one  riding  on  freight  train  with  consent 
of  agents  in  charge;  Chattanooga  Rapid  Transit  Co.  v.  Venable,  51  L,  R.  A.  886. 
which  holds  night  watchman  at  depot,  getting  on  train  to  announce  readiness  to 
resume  duty,  a  passenger;  Louisville  &  N.  R.  Co.  v.  Weaver,  60  L.  R.  A.  381, 
which  holds  station  agent  riding  on  train  without  paying  fare,  several  hours 
after  work  ended,  a  passenger. 

"Wbat  risks  pasaengrer  aasiiiiiea. 

Cited  in  Fisher  v.  Central  Lead  Co.  156  Mo.  486,  66  8.  W.  1107,  holding  allega- 
tion of  assumption  of  risk  in  answer  waives  its  nonallegation  in  petition;  Wait 
V.  Omaha,  K.  C.  ft  E.  R.  Co.  165  Mo.  621,  65  S.  W.  1028,  holding  railway  com- 
pany not  liable  to  passenger  thrown  to  floor  of  car  while  standing;  Erwin  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  94  Mo.  App.  296,  68  S.  W.  88,  holding  that  passengor 
asleep  on  seat  in  caboose  takes  all  risks  incident  to  the  position ;  Morrow  v.  Pull- 
man Palace  Car  Co.  98  Mo.  App.  360,  73  S.  W\  281,  sustaining  passenger's  recov- 
ery for  loss  of  valuables  while  asleep  in  sleeping  car;  Willmott  v.  Corrigan  Consol. 
Street  R.  Co.  106  Mo.  543,  17  S.  W.  490,  holding  street  railway  must  use  proper 
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care  in  carrying  person  riding  on  front  step  of  car;  Whitehead  ▼.  St.  Louis,  I. 
M.  &  S.  R.  Co.  99  Mo.  268,  6  L.  R.  A.  411,'  11  S.  W.  751,  holding  railroad  liable 
for  want  of  ordinary  care  toward  one  riding  in  caboose  of  freight  train  with  con- 
sent of  conductor;  Berry  v.  Missouri  P.  R.  Co.  124  Mo.  295,  25  8.  W.  229,  holding 
it  contributory  negligence  for  person  to  ride  on  construction  train  with  knowledge 
of  regulation  of  railroad  forbidding  it;  Young  v.  Missouri  P.  R.  Co.  93  Mo.  App. 
273,  holding  contributory  negligence  shown  by  passenger  with  weak  ankle,  on  free 
pass,  stepping  from  car  with  child  in  arms;  Gulfey  y.  Hannibal  &  St.  J.  R.  Co.  53 
Mo.  App.  468,  holding  that  passenger  on  freight  train  injured  by  sudden  jerking 
of  train  cannot  recover ;  Buck  v.  People's  Street  R.  Electric  Light  &  P.  Co.  40  Mo. 
App.  664,  holding  negligence  of  street  railw^ay  driver  in  starting  car  suddenly 
as  six-year-old  passenger  was  alighting,  for  jury;  Ephland  v.  Missouri  P.  R.  Co. 
71  Mo.  App.  615  (dissenting  opinion),  majority  holding  refusal  to  charge  as  to 
position  of  brakeman  on  car  no  error. 

Cited  in  footnote  to  Florida  C.  &  P.  R.  Co.  v.  Sullivan,  61  L.  R.  A.  410,  which 
denies  negligence  of  white  passenger  in  riding  in  car  set  apart  for  negroes. 

Cited  in  note  (19  L.  R.  A.  311)  on  what  risk  assumed  by  passenger  on  freight 
train. 

PleadlnffS. 

Cited  in  Ricketts  ▼.  Hart,  160  Mo.  75,  51  S.  W.  825,  holding  failure  of  plaintiff 
to  allege  performance  cured  by  denial  of  such  performance  in  answer. 

3  L.  R.  A.  161,  CLOSE  v.  STUYVESANT,  132  HI.  607,  24  N.  B.  868. 
RlflTlits  and   liabilities  on  land  eontract. 

Cited  in  Griffith  v.  Mazfield,  63  Ark.  551,  662,  39  S.  W.  852,  holding  vendee 
entitled  to  rescission  of  contract  when  others  than  vendor  claim  an  interest  in 
land;  McGuire  Bros.  v.  Blanchard,  107  Iowa,  494,  78  N.  W.  231,  holding  vendor 
required  to  furnish  title  free  from  defect;  Bucklen  v.  Hasterlik,  51  111.  App.  143, 
holding  vendor  might  recover  sum  deposited  as  earnest  money  when  vendee  re- 
fuses to  perform  contract  for  untenable  reasons;  Harding  v.  Olson,  177  111.  303, 
52  N.  E.  482,  holdljng  land  contract  rescinded  and  that  payments  on  it  should  be 
refunded  when  title  defective  because  of  judgments ;  Garden  City  Sand  Co.  v.  Mil- 
ler, 157  111.  233,  41  N.  E.  753,  holding  vendee  in  land  contract  governed  by  law  of 
situs  and  presumed  to  have  satisfied  himself  of  title;  Street  v.  French,  147  111. 
356,  35  N.  E.  814,  holding  specific  performance  of  land  contract  will  not  be  de- 
creed where  there  is  a  reasonable  doubt  at  time  of  filing  bill. 

Cited  in  footnote  to  Hodges  v.  Kowing,  7  L.  R.  A.  87,  which  holds  that  remedy 
at  law  does  not  defeat  specific  performance  of  contract  for  sale  of  land. 

Cited  in  notes  (4  L.  R.  A.  204)  on  when  specific  performance  decreed;  (10 
L.  R.  A«  127)  on  application  of  doctrine  of  laches. 

3  L.  R.  A.  168,  BEST  v.  JOHNSON,  78  Cal.  217,  12  Am.  St.  Rep.  41,  20  Pac.  415. 
Liability   on   bonds. 

Followed  in  San  Luis  Obispo  County  ▼.  Farnum,  108  Cal.  565,  41  Pac.  445,  de- 
nying liability  of  sureties  on  auditor's  bond  for  loss  of  sums  received  from  license 
tax  collector. 

Cited  in  Farnsworth  v.  Sutro,  136  Cal.  244,  68  Pac.  705,  holding  assignee  for 
creditors  presumed  to  have  qualified  by  giving  bond. 
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Cited  in  footnotes  to  Schuster  v.  Weiss,  19  L.  R.  A.  183,  which  holds  sureties 
on  appeal  bond  discharged  by  change  in  statute;  Abshire  v.  Salyer.  56  L.  R.  A. 
936,  which  holds  sureties  on  guardian's  bond,  given  to  obtain  relief  from  future 
liabilities  of  surety  on  prior  bond,  liable  for  past  defalcations. 

Cited  in  notes  (9  L.  R.  A.  363)  on  liability  of  surety  or  guarantor;  ( 13  L.  R.  A. 
418)  on  what  acts  will  release  siirety;   (6  L.  R.  A.  383)  on  contract  of  guarantj-. 

3  L.  R.  A.  170,  QUARLES  v.  CLAYTON,  87  Tenn.  308,  10  S.  W.  606. 
To  -vrlioiii  proceeds  of  policy  payable. 

Cited  in  McLaughlin  v.  Park  City  Bank,  22  Utah,  486,  64  L.  R.  A.  353,  63  Pac, 
589,  holding  attaching  creditor  not  entitled  to  whole  fund  derived  from  policy 
on  property  on  which  attachment  lay;  Lindley  v.  Orr,  83  111.  App.  74,  holding 
prior  judgment  creditors  not  entitled,  as  against  other  creditors,  to  proceeds  of 
policy  on  debtor's  property;  Wright  v.  Brooks,  101  Tenn.  603,  49  S.  W.  828,  hold- 
ing proceeds  of  insurance  policy  on  exempt  property  exempt  from  debts  of 
insured. 

Cited  in  footnote  to  Stone  v.  Mutual  F.  Ins.  Co.  14  L.  R.  A.  684,  which  h<^df: 
insurer  not  liable  to  garnishment  after  electing  to  rebuild. 

Cited  in  note  (26  L.  R.  A.  867)  on  insurer's  option  to  rebuild. 

3  L.  R.  A.  174,  PEOPLE  «r  rel.  THIRD  AVE.  R.  CO.  v.  NEWTON,  112  N".  Y.  396. 
19  N.  E.  831. 

Order  of  general  term  (.56  Hun.  539,  9  N.  Y.  Supp.  833)  refusing  mandamu^ 
to  commissioner  of  public  works  to  compel  issuance  of  permit  to  open  streets  in 
order  to  introduce  cable  system,  under  authority  of  Laws  1889,  chap.  531,  re- 
versed in  121  N.  Y.  636,  9  L.  R.  A.  124,  24  N.  E.  951. 

Construction  of  Reaoluiions  of  December   18,   1862. 

Cited  in  New  York  v.  Third  Ave.  R.  Co.  117  N.  Y.  408,  22  N.  E.  756,  holdini: 
modem  car  included  within  license  tax  on  "coaches," 

General   railroad    act    of    1850. 

Distinguished  in  Re  Washington  Street  Asylum  &  P.  R.  Co.  115  N.  Y.  445,  22 
N.  E.  356,  holding  act  allows  incorporation  of  street  railroads  thereunder  except 
in  New  York  city. 

Remedy   of  niandaniaa« 

Cited  in  People  ex  rel.  Larkin  v.  Palmer,  27  Misc.  572,  59  N.  Y.  Supp.  62,  hold- 
ing writ  will  not  issue  to  compel  recount  of  election  ballots  where  petition  not 
show  grievance  by  proper  affidavit:  Nassau  Electric  R.  Co.  v.  White,  12  Misc.  633, 
34  N.  Y.  Supp.  960,  holding  injunction  will  not  issue  to  restrain  commissioner  of 
city  works  from  interfering  with  opening  of  street  for  purpose  of  laying  tracks, 
where  such  not  begun. 

Inquiry  «na  sponte  into  rifflits  of  parties. 

Cited  in  People  ex  rel.  O'Brien  v.  Keating,  56  App.  Div.  662,  67  N.  Y.  Supi». 
413  (dissenting  opinion),  as  to  right  to  determine  as  to  legality  and  propriety  oi 
act  sought  to  be  done,  on  application  for  mandamus. 

Grant  of  priT-ileses. 

Cited  in  Hudson  River  Teleph.  Co.  v.  Watervliet  Tump.  &  R.  Co.  56  Hun,  71,  9 
X.  Y.  Supp.  177,  holding  exclusive  privilege  to  place  electric  wires  in  street  not 
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inferred  in  absence  of  specific  grant;  Rhineliart  v.  Redfield,  93  App.  Div.  416, 
^  87  N.  Y.  Supp.  780,  upholding  common  councirs  grant  of  right  to  lay  pipes  in 
street  to  supply  gas  for  refrigerating  purposes;  Indianapolis  Cable  Street  R.  Co. 
V.  Citizens  Street  R.  Co.  127  Ind.  393,  8  L.  R.  A.  649,  24  N.  E.  1054,  holding 
change  from  horse  power  to  cable  not  permissible  under  ordinance  authorizing  use 
of  former  only;  St.  Michaers  P.  E.  Church  v.  Forty-Second  Street,  M.  &  St.  N. 
Ave.  R,  Co.  26  Misc.  605,  57  N.  Y.  Supp.  881,  holding  change  from  horse  power 
to  electricity  not  allowable  without  conformity  to  provisions  of  Laws  1890,  chap. 
565;  Citizens'  Street  R.  Co.  v.  Africa,  100  Tenn.  44,  42  S.  W.  485,  holding  discre- 
tion allowed  commercial  railway  in  adapting  route  to  topography  of  county  not 
available  to  city  railway  under  charter  specifying  particular  route;  Stillwater  & 
M.  Street  R.  Co.  v.  Boston  &  M.  R.  Co.  72  App.  Div.  300,  76  N.  Y.  Supp.  69, 
holding  street  railroad  not  entitled  to  compel  steam  railroad  to  permit  connection 
for  facilitation  of  interchange  of  cars,  imder  railroad  law  providing  for  such  in- 
terchanges between  "railroads;"  Louisville  Trust  Co.  v.  Cincinnati,  73  Fed.  727, 
holding  right  to  operate  road  in  perpetuity  not  implied  in  absence  of  express 
grant;  State  ex  rel.  Jacksonville  v.  Jacksonville  Street  R.  Co.  29  Fla.  612,  10  So. 
590,  holding  street  railway  bound  to  pave  space  between  tracks,  under  ordinance 
requiring  it  to  keep  same  in  as  good  "repair"  and  condition  as  rest  of  street; 
Re  Rochester  &  L.  O.  R.  Co.  51  App.  Div.  67,  64  N.  Y.  Supp.  429,  holding  omis- 
sion of  words  "in  value"  from  amendment  of  railroad  law,  not  intended  to  compel 
railroad  to  secure  consent  of  owners  of  one  half  lineal  foot  frontage  of  abutting 
l)roperty  to  change  of  motive  power. 

Distinguished  in  Hudson  River  Teleph  Co.  v,  Watervliet  Tump.  A  R.  Co.  136 
N.  Y.  405,  17  L.  R.  A.  679,  31  Am.  St.  Rep.  838,  32  N.  E.  148,  holding  that  adop- 
tion and  use  of  horse  power  does  not  prevent  change  to  electricity,  under  statute 
authorizing  use  of  any  power  other  than  steam. 

Use  of  streets. 

Cited  in  Cumberland  Teleg.  &  Teleph.  Co.  v.  United  Electric  R.  Co.  93  Tenn. 
r.29,  27  L.  R.  A.  245,  29  S.  W.  104  (dissenting  opinion),  as  to  whether  use  of 
streets  by  electric  railway  imposes  an  additional  servitude. 

Cited  in  footnote  to  Theobold  v.  Louisville,  N.  0.  &  T.  R.  Co.  4  L.  R.  A.  735, 
which  holds  steam  railroad  cannot  be  operated  in  street  without  condemnation  or 
consent  of  abutting  owners. 

Cited  in  notes  (5  L.  R.  A.  371,  8  L.  R.  A.  453)  on  right  to  construct  and  operate 
railroad  in  street;  (8  L.  R.  A.  539)  on  electric  railways  in  city  streets;  (9  L.  R. 
A.  101)  on  use  of  streets  in  mimicipalities ;  (4  L.  R.  A.  624)  on  rights  of  abutters 
on  street;  (4  L.  R.  A.  785)  on  right  of  eminent  domain;  (13  L.  R.  A.  75)  on  lia- 
bility of  street  car  company  for  injury  to  pedestrians. 

r»  L.  R.  A.  181,  STATE  v.  COOLER,  30  S.  C.  105,  8  S.  E.  692. 
Ex  post  facto  la^rs. 

Cited  in  State  v.  Richardson,  47  S.  C.  174,  35  L.  R.  A.  240,  25  S.  E.  220,  holding 
trial  for  larceny  under  provisions  of  Constitution  adopted  subsequent  to  offense 
permissible;  State  v.  Loftis,  49  S.  C.  445,  27  S.  E.  451,  holding  trial  under  either 
act  in  force  at  time  of  offense  or  act  subsequently  passed  allowable  where  offense 
and  punishment  same;  Sage  v.  State,  127  Ind.  19,  26  N.  E.  667,  holding  statute 
making  accessories  principals,  but  not  altering  either  crime  or  punishment,  not 
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€w  post  facto;  State  ▼.  Haddon,  49  S.  G.  316,  27  S.  E.  194,  holding  pimishment 
for  rape  not  altered  by  amendment  providing  punishment  for  carnal  knowledge  of 
woman  child  under  fourteen. 

Cited  in  footnotes  to  Ea  parte  Larkins,  11  L.  R.  A.  418,  which  holds  act  keep- 
ing existing  laws  in  force  not  ew  post  f<icto;  People  v.  Hayes,  23  L.  R.  A.  830, 
which  holds  change  in  statute  authorizing  lighter  punishment  not  ex  post  facto 
law  J  State  v.  Kyle,  56  L.  R.  A.  116,  which  sustains  statute  authorizing  prose- 
cution by  information  for  crimes  already  committed;  People  ex  rel.  Chandler  v. 
McDonald,  29  L.  R.  A.  834,  which  holds  statute  not  ex  post  fa^ito  for  abrogating 
provision  for  change  of  magistrate  or  of  venue  for  prejudice;  Re  T^son,  6  L.  R. 
A.  472,  which  holds  law  substituting  penitentiary  for  jail  not  ex  post  facto: 
French  ▼.  Deane,  24  L.  R.  A.  387,  which  holds  void  act  giving  right  to  punitive 
damages  as  to  existing  cause  of  action. 
Jurisdiction  of  Jnsticse  of  pcaoe. 

Cited  in  State  v.  Johnson,  45  S.  C.  488,  23  S.  £.  619,  holding  court  of  sessions 
has  no  jurisdiction  of  charge  of  theft  of  property  valued  at  $5;  State  v.  Pickett, 
47  S.  C.  105,  25  S.  £.  46,  holding  offense  of  transporting  liquors  within  exclusive 
Jurisdiction  of  justice  of  peace. 

Distinguished  in  Stete  v.  Wolfe,  61  S.  C.  28,  39  S.  E.  179,  holding  exclusive 
jurisdiction  of  justice  of  peace  not  inferable  under  Const.  1895,  where  not  ex- 
pressly conferred  by  statute. 
Dlaqnallllcatlon   of  Juror. 

Cited  in  note  ( 18  L.  R.  A.  474)  on  disqualification  of  juror  as  ground  for  new 
trial. 

3  L.  R.  A.  184,  JOY  v.  BITZER,  77  Iowa,  73,  41  N.  W.  575. 
Damaffes  for  breacb  of  -vrarriAiity. 

Cited  in  Love  v.  Ross,  89  Iowa,  403,  56  N.  W.  528,  holding  value  of  services  of 
stallion  not  recoverable  in  action  for  breach  of  warranty  of  potency;  Short  v. 
Matteson,  81  Iowa,  640,  47  N.  W.  874,  holding  extra  expense  incurred  in  keeping 
stallion  for  breeding  purposes  recoverable  in  action  for  breach  of  warranty  of 
potency;  Brush  v.  Smith,  111  Iowa,  219,  S2  N.  W.  467,  holding  measure  of  dam- 
ages on  sale  of  diseased  hogs,  same  under  count  on  breach  of  warranty  and  under 
count  on  fraudulent  representations;  Goring  v.  Fitzgerald,  105  Iowa,  512,  76  N. 
W.  358,  holding  damages  recoverable  against  vendor  of  judgment  for  lack  of  title 
thereto,  without  return  of  mortgage  security  subsequently  given  by  vendor;  Mal- 
lory  Conunission  Co.  v.  Elwood,  120  Iowa,  635,  95  N.  W.  176,  discussing  without 
deciding,  whether  special  damages  are  recoverable  in  action  for  breach  of  war- 
ranty. 
'Warranty  on  sale  of  cbattel. 

Cited  in  footnotes  to  Olson  v.  Port  Huron  Live-Stock  Asso.  33  L.  R.  A.  557, 
which  holds  pregnancy  of  ewes  in  October  not  breach  of  contract  to  deliver  in 
"healthy  condition;"  Holmes  v.  IVson,  15  L.  R.  A.  209,  which  holds  statement  that 
horse  is  kind,  sound,  and  gentle  not  warranty. 

Cited  in  notes  (6  L.  R.  A.  375)  on  express  warranty  on  sale  of  goods;  (15  L. 
R.  A.  795)  on  effect  of  representing  things  sold  to  be  "good." 

Identlllcation  of  record  on  appeal. 

Cited  in  Smith  v.  Brown,  123  Iowa,  115,  98  N.  W.  567..  refusing  to  hear  case  ds 
novo  where  there  is  a  discrepancy  in  title  of  appealed  case. 


181-192.]  L.  E.  A.  OASES  AS  AUTHORITIES.*  827 

3  L.  R.  A.  188,  ABRAHAM  v.  NORTH  GERMAN  F.  INS.  CO.  37  Fed.  731. 
SerTlee  on  attorney. 

Distinguished  in  Shainwald  v.  Davids,  69  Fed.  702,  holding  seirioe  on  law 
firm  retained  by  nonresident  party,  not  permissible  in  ancillary  writ  which  as 
to  party  served  is  original  proceeding. 

Auxiliary  equitable  relief. 

Cited  in  Rosenbaum  v.  Council  Bluffs  Ins.  Co.  3  L.  R.  A.  191,  37  Fed.  725,  hold- 
ing diverse  citizenship  essential  to  jurisdiction  of  Federal  court  in  equity  not  nec- 
essary where  proceeding  is  merely  auxiliary  action  at  law  of  which  jurisdiction 
exists. 

3  L.  R.  A.  189,  ROSENBAUM  BROS.  v.  COUNCIL  BLUFFS  INS.  CO.  37  Fed. 

724. 
Jurisdiction  ^  In   auxiliary   proeeedlnv* 

Cited  in  Leigh  v.  Kewanee  Mfg.  Co.  127  Fed.  992,  sustaining  Federal  court's 
power  to  enjoin  action  at  law  pending  in  that  court. 

Cited  in  footnote  to  Abraham  v.  North  German  F.  Ins.  Co.  3  L.  R.  A.  188, 
which  holds  service  on  attorney  for  defendant  in  an  action  at  law  on  policy  binds 
defendant  in  auxiliary  suit  to  reform  policy. 

—  In  removal  of  canse. 

Cited  in  note  (11  L.  R.  A.  668)  on  removal  of  cause  by  foreign  corporation 
for  local  prejudice  or  influence. 

Distinguished  in  Laird  v.  Indemnity  Mut.  Marine  Assur.  Co.  44  Fed.  712,  hold- 
ing Federal  courts  have  no  jurisdiction  under  act  of  1887  in  action  to  recover  on 
chose  in  action  commenced  in  state  court,  where  plaintifiTs  assignor  and  defendant 
are  both  aliens  and  no  Federal  question  involved. 

Relief  front  mistake. 

Cited  in  notes  (5  L.  R.  A.  712)  on  reformation  of  insurance  policy  (5  L.  R. 
A.  153)  on  relief  obtainable  in  equity  in  case  of  mistake;  (11  L.  R.  A.  857)  on 
mistake  in  written  contract;  relief  for;  (12  L.  R.  A.  274)  on  equity  jurisdiction 
to  correct  mistakes  in  contracts. 

Sttpnlatlon  limiting  time  for  milt. 

Cited  in  note  (47  L.  R.  A.  712)  as  to  when  stipulation  limiting  time  for  suit 
on  insurance  policy  begins  to  run. 

3  L.  R.  A.  192,  WINDSOR  SAV.  BANK  v.  McMAHON,  38  Fed.  283. 
United  States  conrta. 

Cited  in  footnote  to  Wonderly  v.  Lafayette  County,  45  L.  R.  A.  386,  which  sus- 
tains suit  in  state  court  to  set  aside  Federal  judgment  obtained  by  fraudulent  pre- 
tense of  diverse  citizenship. 

Matters   relatlngr   to   negotiability   of   commercial   paper. 

Cited  in  Nicely  v.  Commercial  Bank,  16  Ind.  App.  666,  67  Am.  St.  Rep.  245, 
44  N.  E.  572;  Nicely  v.  Winnebago  Nat.  Bank,  18  Ind.  App.  36,  47  N.  E.  476; 
Culbertson  v.  Nelson,  93  Iowa,  190,  27  L.  R.  A.  226,  57  Am.  St.  Rep.  266,  61  N. 
W.  854;  Flagg  v.  School  Dist.  No.  70,  4  N.  D.  37,  25  L.  R.  A.  367,  58  N.  W.  409, 
— holding  instrument  providing  for  payment  of  exchange,  besides  principal  and  in- 
terest, not  negotiable;  Hope  v.  Barker,  43  Mo.  App.  633,  holding  note  providing 
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for  payment  of  10  per  cent  interest  from  date  if  principal  not  paid  on  maturity, 
negotiable  J  Brooks  v.  Struthers,  110  Mich.  576,  35  L.  R.  A.  643,  68  N.  W.  272, 
holding  mortgage  securing  note  referred  to  therein  providing  for  payment  of  all 
taxes  on  lands  and  mortgage  destroys  n^otiability. 

Cited  in  notes  (8  L.  R.  A.  394)  on  stipulations  and  agreements  which  destroy 
negotiability;  (27  L.  R.  A.  224)  on  provisions  for  exchange  as  affecting  n^o- 
tiability;    (12  L.  R.  A.  683)  on  holders  of  negotiable  instruments. 

Disapproved  in  Hastings  v.  Thompson,  64  Minn.  187,  21  L.  R.  A.  179,  40  Am. 
St.  Rep.  315,  55  N.  W.  968,  holding  note  for  payment  of  specific  sum  of  money 
"with  current  rate  of  exchange"  negotiable. 

3  L.  R.  A.  194,  CHAUVIN  v.  VALITON,  8  Mont.  461,  20  Pac.  658. 
Xotice  as  affectingr  constitutionality. 

Cited  in  footnotes  to  Branson  v.  Gee,  24  L.  R,  A.  355,  which  holds  act  author- 
izing taking  of  gravel  from  private  lands,  without  notice,  for  highway  repairs, 
valid;  Davis  ▼.  St.  Louis  County,  33  L.  R.  A.  432,  which  holds  void,  act  author- 
izing location  and  marking  of  section  comers  without  notice  to  persons  to  be 
assessed  for  cost  of  same. 

Distinguished  in  Newman  v.  People,  23  Colo.  307,  47  Pac.  278,  holding  person 
cannot  assail  constitutionality  of  law,  whose  right  it  does  not  affect. 

Dne  process  of  Iatt. 

Cited  in  Hodge  v.  Muscatine  County,  121  Iowa,  491,  96  N.  W.  968,  sustaining 
validity  of  statute  for  collection  of  tax  by  summary  proceedings. 

Cited  in  footnotes  to  Carleton  v.  Rugg,  6  L.  R.  A.  193,  which  holds  statute 
authorizing  injunction  against  liquor  nuisance  does  not  unlawfully  deprive  of 
property  or  privileges;  Gttlf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  17  L.  R,  A.  286,  which 
liolds  valid,  act  authorizing  attorneys'  fees  against  railroad  corporations  in 
Ruits  on  claims. 

Citod  in  notes  (4  L.  R.  A.  724,  5  L.  R.  A.  359,  11  L.  R.  A.  225,  and  13  L.  R.  A. 
68)  on  due  process  of  law. 

Measure  of  damagrc** 

Cited  in  footnote  to  Woods  v.  Nichols,  48  L.  R.  A.  773,  which  holds  measure  of 
recovery  in  trover  by  one  retaining  title  as  security  for  purchase  price,  limited 
to  balance  due  less  depreciation  by  use. 

3  L.  R.  A.  199,  DUNN  v.  STATE,  82  Ga.  27,  8  S.  E.  806. 
Sale  and  deli-Fery  of  personal  property. 

Cited  in  Atlantic  Phosphate  Co.  v.  Ely,  82  Ga.  440,  9  S.  E.  170,  holding  order 
by  letter  for  fertilizer  shipped  from  point  outside  state  sale  outside  state; 
Falvey  v.  Richmond,  87  Ga.  101,  13  S.  E.  261,  holding  goods  ordered  shipped  from 
point  outside  state  delivered  to  purchaser  when  delivered  to  carrier;  Loud  v. 
Pritchett,  104  Ga.  653,  30  S.  E.  870,  holding  standing  trees  delivered  when 
vendee  goes  upon  land  and  commences  felling  them;  Tift  v.  Wright  &  W.  Co. 
113  Ga.  681,  39  S.  E.  603,  holding  setting  aside  a  quantity  of  oats  and  marking 
in  name  of  buyer  as  ordered,  and  charging,  constructive  delivery;  Swanke  v. 
McCarty,  81  Wis.  112,  51  N.  W.  92,  delivery  to  common  carrier  at  place  of 
manufacture  delivery  to  buyer,  where  contract  is  silent  as  to  place  of  delivery; 
State  v.   Wingfield,    116   Mo.   437,   37   Am.   St.   Rep.   406,   22   S.   W.   363,  and 
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Scharff  v.  Meyer,  133  Mo.  444,  64  Am.  St.  Rep.  672,  34  S.  W.  858,  holding  as  a 
general  rule  delivery  to  carrier  equivalent  to  delivery  to  purchaser;  State  v» 
American  Exp.  Co.  118  Iowa,  450,  92  N.  W.  66,  upholding  seizure  of  liquors 
shipped  by  express  into  state  C.  O.  D.;  State  v.  Shields,  110  La.  665,  34  So.  673, 
holding  contract  for  sale  of  whisky,  without  identifying  kind  to  be  selected  from 
stock  in  another  parish,  not  sale. 

Cited  in  footnotes  to  Anderson  v.  Crisp,  18  L.  R.  A.  419,  which  holds  that 
contract  for  sale  of  certain  number  of  unsegregated  brick  to  be  taken  from  kiln 
does  not  pass  title;  H.  M.  Tyler  Lumber  Co.  v.  Charlton,  55  L.  R.  A.  301,  which 
holds  that  title  does  not  pass  by  acceptance  of  offer  to  sell  lumber  piled  at  mill 
to  be  inspected  by  common  employee;  State  v.  Cairns,  58  L,  R.  A.  65,  which 
denies  guilt  of  express  company's  agent  delivering  to  consignee  goods  sent 
C.  O.  D.  with  reason  to  believe  they  are  liquors. 

Cited  in  footnote  to  Conrad  v.  Fisher,  8  L.  R.  A.  147,  which  holds  lien  for 
goods  sold,  not  lost  by  constructive  delivery  if  actual  custody  retained  by 
vendor  or  his  agent. 

Cited  in  notes  (12  L.  R.  A.  821)  on  sales  as  affected  by  oral  conditions  sub- 
sequent; (17  L.  R.  A.  178)  as  to  when  sale  is  completed;  (17  L,  R.  A.  179)  on 
property  vesting  in  purchaser  on  delivery  to  carrier;  (17  L.  R.  A.  180,  181)  on 
property  passing  when  nothing  remains  to  be  done;  (22  L.  R.  A.  425)  on  passing 
of  title  to  property  by  delivery  thereof  to  a  carrier  for  transportation  to  con- 
signee or  vendee;  (17  L.  R.  A.  iSO)  on  prohibitory  laws;  (4  L.  R.  A.  835)  on 
sale  of  spirituous  liquor  by  drummer  in  nonlicense  county;  (61  L.  R.  A.  419,  425) 
on  conflict  of  laws  as  to  sales  of  intoxicating  liquors. 

Distincruished  in  Bagby  v.  State,  82  Ga.  787,  9  S.  E.  721,  holding  sale  of 
liquor  ordered  by  letter  takes  place  in  county  where  ordered  to  be  delivered, 
when  there  delivered. 

3  L.  R.  A.  201,  POWELL  v.  OREGONIAN  R.  CO.  13  Sawy.  543,  38  Fed.  187. 
Jjndgrment   as   concInslT'e   eT-idence   of   debt   of  corporation. 

Cited  in  McVickar  v.  Jones,  70  Fed.  759,  holding  plaintiff  need  not  set  forth 
cause  of  action,  the  basis  of  judgment  upon  which  he  sues  stockholder;   Hale 
v.  Hardon,  37  C.  C.  A.  251,  95  Fed.  758,  holding  judgment  against  corporation 
conclusive  against  stockholder  without  notice,  as  to  fact  of  indebtedness. 
Statute   of   limltationa. 

Cited  in  Hawkins  v.  Donnerberg,  40  Or.  104,  66  Pac.  691,  holding  creditors 
cannot  collect  unpaid  subscriptions  to  capital  stock  when  corporation's  right  to 
do  so  is  barred;  Kilton  v.  Providence  Tool  Co.  22  R.  I.  611,  48  Atl.  1039,  holding 
statute  of  limitations  does  not  run  against  creditor  until  his  right  of  action 
accrues. 

Cited  in  footnotes  to  Swearingen  v.  Sewickley  Dairy  Co.  53  L.  R.  A.  47  i.  which 
holds  limitation  runs  against  stockholder's  liability  from  time  of  insolvency  of 
corporation;  Citizen's  Nat.  Bank  v.  Lucas,  56  L.  R.  A.  812,  which  holds  limita- 
tion runs  against  action  on  judgment  from  time  of  rendition. 

3  L.  R.  A.  203,  CARSON  v.  DUNHAM,  149  Mass.  52,  14  Am.  St.  Rep.  397,  20- 

N.  E.  312. 
Conflict   of  JarlMdlction. 

Cited  ir.  Rodgers  v.  Pitt,  96  Fed.  670,  and  Craig  v.  Hoge,  95  Va.  280,  28  S.  E. 
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317,  holding  that  first  of  two  courts  having  concurrent  jurisdiction,  to  acquire 
jurisdiction  of  case,  should  retain  it. 

Cited  in  footnote  to  Gay  v.  Brierfield  Coal  &  I.  Co.  16  L.  R.  A.  664,  which 
holds  state  court  may  take  jurisdiction  of  creditors'  bill  to  attack  mortgage  on 
which  foreclosure  begun  in  Federal  court. 

Cited  in  notes  (5  L.  K.  A.  223)  on  retention  of  jurisdiction  by  court  first 
acquiring;  (21  L.  R.  A.  72,  75)  on  injunction  against  suit  in  foreign  jurisdiction. 

3  L.  R.  A.  206,  CATLIN  v.  TRINITY  COLLEGE,  113  N.  Y.  133,  20  N.  E.  864. 
'Wbat   property  subject   to   collateral-lnlierltaiioe   tax. 

Followed  in  Catlin  v.  Domestic  &  Foreign  Missionary  Soc.  113  N.  Y.  62.5.  20 
N.  E.  867,  deciding  same  question. 

Cited  in  Re  Van  Kleeck,  121  N.  Y.  703,  26  N.  E.  60  (Reversing  65  Hun,  473. 
8  N.  Y.  Supp.  806),  holding  legacy  in  trust  to  build  new  church  liable  to  tax: 
Re  Prime,  136  N.  Y.  356,  18  L.  R.  A.  718,  32  N.  E.  1091  (Affirming  64  Hun. 
53,  18  N.  Y.  Supp.  603),  holding  legacy  to  board  of  foreign  missions  subject  to 
tax;  People  ex  rel.  Savings  Bank  v.  Coleman,  135  N.  Y.  235,  47  N.  Y.  S.  R.  879. 
31  N.  E.  1022  (Affirming  45  N.  Y.  S.  R.  138,  18  N.  Y.  Supp.  675),  holding  shares 
of  stock  held  by  foreign  savings  bank  as  part  of  surplus,  taxable;  Re  Lenox. 
31  N.  Y.  8.  R.  969,  9  N.  Y.  Supp.  895,  holding  legacy  to  Bible  society  subject 
to  succession  tax;  Re  Herr,  22  N.  Y.  S.  R.  906,  6  N.  Y.  Supp.  48,  holding  legacies 
to  almshouses,  not  exempt  by  charter  or  by  general  law,  liable  to  succession  tax : 
Re  Vanderbilt,  2  Connoly,  326,  10  N.  Y.  Supp.  239,  holding  legacy  to  a  domestic 
and  foreign  missionary  society  taxable ;  Re  Jones,  1  Connoly,  128,  2  N.  Y.  Supp. 
671,  holding  legacy  to  a  mutual  benefit  association  subject  to  collateral-inheri- 
tance tax;  Re  Tuigg,  2  Connoly,  638,  15  N.  Y.  Supp.  648,  holding  legacy  to 
foreign  charitable  society  taxable;  Re  Wolfe,  2  CJonnoly,  618,  16  N.  Y.  Supp.  539, 
holding  legacies  to  church  and  museum  of  art  taxable;  Re  Foreign  Missions, 
58  Hun,  118,  11  N.  Y.  Supp.  310,  holding  legacy  to  board  of  foreign  missions 
not  exempt;  People  ca?  rel.  Carrigan  v.  Board  of  Police,  3  Silv.  Ct.  App,  57, 
24  N.  £.  934,  holding  legacy  to  build  and  renovate  church  subject  to  tax;  Re 
Kavanagh,  24  N.  Y.  S.  R.  404,  5  N.  Y.  Supp.  676,  holding  legacy  to  a  missionary 
society  not  exempt;  Re  Vinot,  26  N.  Y.  S.  R.  611,  7  N.  Y.  Supp,  517,  holding 
property  of  nonresident  decedent  within  state  subject  to  tax;  Re  Huntington. 
168  N.  Y.  407,  61  N.  E.  643,  holding  legacies  to  certain  charitable  associations 
liable  to  tax;  People  ew  rel.  Delta  Kappa  Epsilon  Soc.  v.  Lawler,  74  App.  Div. 
558,  77  N.  Y.  Supp.  840,  holding  chapter  house  of  college  secret  society  partly 
used  for  boarding  house  for  members,  taxable;  United  States  v.  Perkins,  163 
U.  S.  630,  41  L.  ed.  289,  16  Sup.  Ct.  Rep.  1073,  holding  United  States  not  a 
corporation  within  act  exempting  bequests  from  tax;  State  v.  Alston,  94  Tenn. 
682,  28  L.  R.  A.  180,  30  S.  W.  750,  upholding  act  imposing  privilege  tax  upon 
succession;  Minot  v.  Winthrop,  162  Mass.  126.  26  L.  R.  A.  265,  38  N.  E.  512, 
holding  legacy  to  religious  society  of  another  state  subject  to  tax  laws  of  state. 

Cited  in  footnotes  to  Harvard  College  v.  Cambridge.  48  L.  R.  A.  547,  which 
holds  exempt  from  taxation  houses  occupied  by  college  presidents  and  professors 

I  and  dormitories  and  dining  halls  for  students;  Re  Swift,  18  L.  R.  A.  709,  as  to 

what  is  subject  to  succession  tax;  BroA\Ti  University  v.  Granger,  36  L.  R.  A.  847. 
which  holds   real   estate  constituting  part  of  endowment  of  Brown  University 

I  within  exemption  of  "College  Estate;"  State,  Singer  Mfg.  Co.,  Prosecutor,  v. 
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Heppenheimer,  32  L.  R.  A.  643,  which  holds  company  exempt  from  taxation  under 
exemption  of  its  shares. 

Cited  in  notes  (12  L.  R.  A.  405)  on  legislative  authority  to  impose  succession 
tax;  (4  L.  R.  A.  171)  on  succession  tax  as  tax  on  property. 

"Wltat  property  exempt. 

Cited  in  People  ex  reL  Salvation  Army  v.  Feitner,  33  Misc.  714,  68  N.  Y. 
Supp.  338,  holding  real  property  of  Salvation  Army  exempt  from  taxation  though 
part  used  for  salesroom;  Re  Vassar,  127  N.  Y.  12,  27  N.  E.  394,  holding  be- 
quests to  certain  charitable  and  educational  institutions  exempt;  Re  Herr,  5;) 
Hun,  168,  7  N.  Y.  Supp.  862,  holding  legacy  to  a  house  of  industry  to  found 
orphan  farm  school  exempt;  Re  Vanderbilt,  2  Connoly,  324,  10  N.  Y.  Supp.  239. 
holding  legacy  to  hospital  exempt  by  charter  from  taxation  not  liable  to  tax: 
Re  Curtiss,  1  Connoly,  474,  7  N.  Y.  Supp.  207,  holding  legacy  to  a  hospital 
exempt  from  collateral-inheritance  tax. 

Cited  in  note  (12  L.  R.  A.  852)  on  exemption  of  chujrch  property  from 
special  assessment  under  exemption  from  taxes. 

Exclvsi-Fe  Jurisdiction. 

Cited  in  Weston  v.  Gooddrich,  86  Hun,  202,  33  N.  Y.  Supp.  382,  and  Re 
Wolfe,  137  N.  Y.  210,  33  N.  B.  156  (Reversing  29  Abb.  N.  C.  346,  21  N.  Y. 
Supp.  515),  holding  surrogate's  determination -that  legacies  not  taxable  final. 

3  L.  R.  A.  209,  BROWNING'S  PETITION,  16  R.  I.  441,  16  Atl.  717. 
"Wlien  demise  vests  estate. 

Cited  in  Manchester's  Petition.  22  R.  I.  637,  49  Atl.  36,  holding  devise  to  one 
for  life  and  then  to  his  heirs  and  assijBfns  forever  vests  estate  in  fee  simple. 

Cited  in  footnotes  to  Glover  v.  Condell,  35  L.  R.  A.  360,  which  holds  ownership 
of  fund  subject  to  limitation,  over,  given  by  bequest  to  son  and  over  in  case  of 
his  death  without  living  heirs;  Grainger  v.  Grainger,  36  L.  R.  A.  186,  which 
liolds  rule  in  Shelley's  Case  not  applicable  to  devise  to  one  for  life  and  after  his 
death  to  heirs  of  his  body,  if  any  survive  him,  with  devise  over  otherwise; 
Starnes  v.  Hill,  22  L.  R.  A.  598,  which  holds  indefeasible  fee  not  vested  in  one 
to  whom  life  estate  given  with  estate  in  fee  to  his  **heirs." 

Cited  in  note  (11  L.  R.  A.  672)  on  creation  of  estate  by  inheritance. 

3  L.  R.  A.  210,  KING  v.  STATE,  87  Tenn.  304,  10  S.  W.  509. 
DefendAnt's  riarbts  in  criminal  trial. 

Cited  in  footnotes  to  State  v.  Smith,  8  L.  R.  A.  774,  which  denies  right  to 
determine  sickness  of  absent  juror  and  discharge  jury  in  defendant's  absence; 
State  V.  Cotts,  55  L.  R.  A.  176,  which  denies  new  trial  for  mere  separation  of 
jurors  remaining  in  care  of  deputies;  Gamble  v.  State,  60  L.  R.  A.  547,  which 
holds  mere  separation  of  jurors  in  capital  case,  not  ground  for  reversal. 

Cited  in  notes  (5  L.  R.  A.  832,  836)  on  constitutional  rights  of  person  charged 
with  felony;  (11  L.  R.  A.  75)  on  change  of  venue  in  criminal  cases;  (16  L.  R.  A. 
358)   on  statute  allowing  plea  of  guilty  in  capital  case. 

General  and  special  leirislation. 

Cited  in  Sasser  v.  Martin,  101  Gra.  457,  29  S.  E.  278,  holding  statute  not  re- 
ducible to  general  uniform  rule,  a  special  law. 

Cited  in  footnotes  to  Hamilton  CJounty  v.  Rasche  Bros.  10  L.  R.  A.  684,  which 
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holds  statute  as  to  taxes  not  applying  to  all  parts  of  state  unconstitutional; 
Milwaukee  County  v.  Isenring,  53  L.  R.  A.  C35,  vihicYi  holds  act  regulating 
sheriff's  fees  for  particular  county,  local;  State,  Alexander,  Prosecutor,  v.  Eliza- 
beth, 23  L.  R.  A.  525,  which  holds  invalid  special  statute  discriminating  between 
municipalities  already  having,  and  those  not  having,  race  course. 

Cited  in  note  (7  L.  R.  A.  194)  on  prohibition  against  special  and  local  legisla- 
tion. 

Delegratlon  of  povrer  to  court  or  Jndflre. 

Distinguished  in  Dinsmore  v.  State,  61  Neb.  427,  85  N.  W.  445,  upholding  law 
permitting  district  courts  to  elect  whether  grand  jury  shall  be  called  in  any 
term  of  court* 

3  L.  R.  A.  212,  WEEKS  v.  RUSSELL,  87  Tenn.  442.  10  S.  W.  771. 
Abatement   of  «ction. 

Cited  in  Hullett  v.  Baker,  101  Tenn.  692,  49  S.  W.  757,  holding  defendant's 
death  abates  action  for  breach  of  promise  to  marry. 

Cited  in  footnotes  to  Perkins  v.  Stein,  20  L.  R,  A.  861,  which  holds  action  for 
negligently  driving  over  person  survives;  Aylsworth  v.  Curtis,  33  L.  R.  A.  110, 
which  holds  action  for  value  of  property  stolen  survives. 

Cited  in  note  (23  L.  R.  A.  707)  on  effect  on  contract  of  death  of  party  thereto. 

Actions  affectinar  character. 

Cited  in  footnote  to  Hutcherson  v.  Durden,  54  L.  R.  A.  811,  which  holds  action 
bv  father  for  seduction  of  daughter  within  statute  requiring  actions  for  "injuries 
done  to  the  person**  to  be  brought  within  two  years. 

3  L.  R.  A.  214,  ROBINSON  v.  QUEEN,  87  Tenn.  445,  10  Am.  St.  Rep.  690,  11 

S.  W.  38. 
Conflict  of  la-vra. 

Cited  in  Fitzsimmons  v.  Johnson,  90  Tenn.  443,  17  S.  W.  100,  holding  rights 
determinable  by  law  of  domicil,  and  remedies  by  law  of  forum;  Illinois  C,  R. 
Co.  v.  Ihlenberg,  34  L.  R.  A.  398,  21  C.  O.  A.  562,  43  U.  S.  App.  726,  75  Fed. 
879,  holding  provision  of  constitution  of  state,  where  employee  is  injured,  pre- 
cluding defense  of  his  knowledge  of  defects  in  appliances,  enforcible  by  Federal 
court  in  other  state;  Ruhe  v.  Buck,  124  Mo.  189,  25  L.  R.  A.  184,  46  Am.  St. 
Rep.  439,  27  S.  W.  412,  holding  lex  fori  governs  action  brought  by  nonresident 
creditor  against  married  woman;  Benton  v.  German- American  Nat.  Bank,  45 
Neb.  854,  64  N.  W.  227,  holding  liability  of  married  woman  on  accommodation 
indorsement  depends  on  law  of  state  where  made;  Armstrong  v.  Best,  112  N.  C. 
63,  25  L.  R.  A.  189,  34  Am.  St.  Rep.  473,  17  S.  E.  14,  holding  contract  valid  in 
state  where  made,  not  enforceable  in  domicil,  when  contrary  to  laws  thereof; 
Robison  v.  Pease,  28  Ind.  App.  611,  63  N.  E.  479,  enforcing  against  married 
woman  suretyship  contract  made  in  sister  state  and  valid  there;  Smith  v. 
Ingram,  130  N.  G.  110,  61  L.  R.  A.  883  (dissenting  opinion),  40  S.  E.  984, 
majority  holding  married  woman  not  estopped  by  deed  valid  in  state  where  made 
but  void  in  forum  for  lack  of  privy  examination;  Bowles  v.  Field,  78  Fed.  744, 
holding  married  woman's  contract,  valid  where  made,  enforceable  elsewhere 
although  contrary  to  law  of  domicil;  Dulin  v.  McCaw,  39  W.  Va.  730.  20  S.  E.  681, 
liolding  remedies  regulated  solely  and  exclusively  by  law  of  forum. 
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Distinguished  in  Peterson  v.  Richman,  93  Tenn.  75,  23  S.  W.  53,  holding 
married  woman,  with  full  authority  to  convey  as  feme  sole,  may  convey  without 
privy  acknowledgment;  Walling  v.  Christian  &  C.  Grocery  Co.  41  Fla.  489,  47 
L.  R.  A.  612,  27  So.  46,  holding  court  decree  of  one  state  making  married  woman 
a  free  dealer  of  no  effect  as  to  contracts  made  in  another  state  after  her  domicil 
there. 

Lilabillty  of  married  -woman  on  her  contracts. 

Cited  in  footnote  to  Kitchen  v.  Chapin,  67  L.  R.  A.  914,  which  holds  married 
woman  liable  on  her  guaranty  of  note  owned  by  her  and  payable  to  her  order. 

3  L.  R.  A.  217,  HOOKER  v.  SUGG,  102  N.  C.  116,  11  Am.  St.  Rep.  717,  8  S.  E.  919. 
Constmetlon   of  life  insurance  policies. 

Cited  in  Atkins  v.  Atkins,  70  Vt.  668,  41  Atl.  603,  holding  rules  for  inter- 
preting wills  may  be  followed  in  ascertaining  legal  effect  of  clause  designating 
beneficiary;  McNally  v.  Metropolitan  L.  Ins.  Co.  16  Pa.  Super.  Ct.  116,  holding 
life  insurance  policy,  like  wills,  should  be  liberally  construed  in  favor  of  pre- 
sumptive objects  of  bounty. 

Changre  of  benefldary. 

Cited  in  Jackson  Bank  v.  Williams,  77  Miss.  403,  78  Am.  St.  Rep.  530,  26  So. 
965.  holding  insured  in  life  policy  without  power  to  change  beneficiary  without 
latter'a  consent;  Sydnor  v.  Boyd,  119  N.  C.  486,  37  L.  R.  A.  736,  26  S.  E.  92, 
holding  wife's  indorsement  of  policy  payable  to  her  ineffectual  to  transfer  her 
interest  to  husband. 

Nature   of  beneflclarr'*  Interest. 

Cited  in  Pippen  v.  Mutual  Ben.  L.  Ins.  Co.  130  N.  C.  26,  57  L.  R.  A.  507, 
40  S.  E.  822,  holding  policy  of  insurance  is  executory  contract  relating  to  per- 
sonalty; Millard  v.  Brayton,  52  L.  R.  A.  123,  83  Am.  St.  Rep.  294,  59  N.  E.  436 
(omitted  from  official  report  in  177  Mass.  533)  ;  Glenn  v.  Bums,  100  Tenn.  298. 
45  S.  W.  784,  holding  under  policy  payable  to  wife,  if  she  survives  insured, 
otherwise  to  children,  latter  take  several  and  transmissible  interests,  subject  to 
contingency  of  wife's  survival;  Laughlin  v.  Norcross,  97  Me.  34,  53  Atl.  834, 
holding  that  interest  in  life  insurance  policy  passes  under  devise  of  all  estate: 
Scull  V.  .^tna  L.  Ins.  Co.  132  N.  C.  32,  60  L.  R.  A.  616,  95  Am.  St.  Rep.  615,  43 
S.  E.  504,  holding  after-bom  children  of  subsequent  marriage  entitled  to  share 
in  policy. 

3  L,  R.  A.  219,  HOLMES  v.  TALLADA,  125  Pa.  133,  11  Am.  St.  Rep.  880,  17 

Atl.  238. 
Exemption   of  fund   in   converted   fomt. 

Cited  in  Reiff  v.  Mack,  160  Pa.  273,  40  Am.  St.  Rep.  720,  28  Atl.  699,  holding 
proceeds  of  pension  check  deposited  in  bank  not  liable  to  attachment  execution; 
Re  Lynch,  83  Hun,  464,  31  N.  Y.  Supp.  1038,  holding  proceeds  of  benefit  oertifi- 
•cate  in  hands  of  widow  exempt  from  execution  for  her  debts;  Lancaster  County 
V.  Hartman,  9  Pa.  Co.  Ct.  182,  8  Lane.  L.  Rev.  4,  holding  directors  of  poor 
-entitled  to  reimbursement  out  of  pension  money  for  support  of  lunatic;  Burtch 
V.  Burtch,  14  Pa.  Co.  Ct.  484,  11  Lane.  L.  Rev.  238,  holding  subject  to  debts, 
property  purchased  with  pension  money  in  name  of  wife;  Sommers  v.  Howey,  17 
Pa.   Co.   Ct.   172,    1   Lack.   Legal   News,  368,   holding  property  purchased  with 
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pensicm  money  sold  to  mother  and  which  afterwards  came  to  pensioner,  liable  for 
debts;  Aubrey  v.  Mcintosh,  10  Pa.  Super.  Ct.  277,  44  W.  N.  C.  165,  holding  land 
purchased  with  pension  money  not  exempt  from  execution;  Ck>ok  ▼.  AUee,  119 
Iowa,  229,  93  X.  W.  93,  holding  proceeds  of  life  insurance  policy  exempt  from 
beneficiary's  debts  contracted  before  insured's  death. 

Cited  in  footootes  to  Crow  v.  Brown,  11  L.  R.  A.  110,  which  holds  exempt, 
property  purchased  with  pension  money;  Johnson  v.  Elkins,  8  L.  R.  A.  662,  which 
holds  land  purchased  with  pension  money  and  conveyed  to  wife  liable  for  debts; 
Yates  County  Nat.  Bank  v.  Carpenter,  7  L.  R.  A.  657,  which  denies  exemption 
to  proceeds  of  pension  mingled  with  other  funds. 

Cited  in  note  (19  L.  R.  A.  35)  on  how  far  proceeds  of  exempt  property  retain 
exempt  character. 

Distinguished  in  Quigley  v.  Swank,  11  Pa.  Super.  Ct.  607,  holding  burden 
upon  wife  to  show  title  to  sewing  machine  in  herself  as  against  husband's 
creditors. 

3  L.  R.  A.  220,  COM.  v.  BOWMAN,  10  Ky.  L.  Rep.  891,  11  S.  W.  28. 

3  L.  R.  A.  221,  MERCER  v.  CORBIN,  117  Ind.  460,  10  Am.  St.  Rep.  76,  20  N.  E. 

132. 
Bicycles  subject  to  la-vrs  affectlnir  velilcles  and  carrlaires. 

Cited  in  Myers  v.  Hinds,  110  Mich.  302,  33  L.  R.  A.  368,  64  Am.  St.  Rep.  345, 
68  N.  W.  156,  holding  bicycle  is  vehicle;  Davis  v.  Petrinovich,  112  Ala.  669,  36 
L.  R.  A.  617,  21  So.  344,  holding  bicycle  is  vehicle,  and  subject  to  same  regula- 
tions; Swift  V.  Topeka,  43  Kan.  673,  8  L.  R.  A.  774,  23  Pac.  1076,  holding 
bicycle  is  carriage,  and  entitled  as  such  to  use  of  roadway  of  bridge;  State  ex  ret. 
Bottis  V.  Missouri  P.  R.  Oo.  71  Mo.  App.  391,  holding  bicycle  is  vehicle  or 
carriage,  and  not  within  definition  of  baggage,  which  common  carrier  is  required 
to  carry. 

Cited  in  footnote  to  State  v.  Collins,  3  L.  R.  A.  394,  which  holds  bicycle 
within  statute  requiring  "carriage  or  other  vehicle"  traveling  on  highway  to 
pass  to  right. 

Cited  in  notes  (8  L.  R.  A.  772)  on  bicycle  a  vehicle;  (47  L.  R.  A.  296)  on 
bicycle  law  in  general. 

^—  Rldlnar  bicycle  on  slde^rallc. 

Cited  in  Ordway  v.  Cornelius,  23  Pa.  Co.  Ct.  282;  Knouff  v.  Logansport,  26 
Ind.  App.  203,  84  Am.  St.  Rep.  292,  59  N.  E.  347,  holding  that  bicycle  is  a 
vehicle,  and  has  no  lawful  right  on  sidewalk. 

Cited  in  footnote  to  Myers  v.  Hinds,  33  L.  R.  A.  356,  which  holds  bicyclist 
liable  for  running  into  pedestrian  in  narrow  path. 

Distinguished  in  Lee  v.  Port  Huron,  128  Mich.  536,  66  L.  R.  A.  309,  87  N.  W. 
637,  holding  riding  bicyde  on  sidewalk  not  unlawful  act;  Tjechner  v.  Newark, 
19  Misc.  466,  44  N.  Y.  Supp.  556,  holding  village  not  liable  for  injury  from 
collision  with  bicycle  on  sidewalk  under  license,  until  after  notice  that  licensee 
was  negligent  in  exercise  of  privilege. 

-»  Use  of  roadvray  br  blcTcles. 

Cited  in  Holland  v.  Bartch,  120  Ind.  60,  16  Am.  St.  Rep.  307,  22  N.  E.  83, 
holding  riding  bicycle  in  highway  at  speed  of  16  miles  an  hour,  and  within 
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26  feet  of  horses  attached  to  carriage,  not  negligence;  Geiger  v.  Perkiomen  &  R. 
Turnp.  Hoad,  28  L.  R.  A.  460,  4  Pa.  Diat.  R.  113,  denying  right  of  turnpike  com- 
pany to  demand  toll  of  persons  riding  on  bicycles  (Rerersed  in  Supreme  Court). 

Cited  in  footnote  to  Peltier  v.  Bradley,  D.  &  C.  Co.  32  L.  R.  A.  651,  which 
denies  absolute  right  of  bicyclists  to  pass  on  right-hand  side  on  meeting  truck. 

Cited  in  notes  (19  L.  R.  A.  632,  633)  on  regulation  of  bicycle  riding;  (8  L.  R.  A. 
829)  on  use  of  streets  in  cities  and  towns. 

Bxtendlitir  lanfruave  of  statute  to  include  things  not  previously  existing. 

Cited  in  Daniels  v.  State,  150  Ind.  354,  60  N.  £.  74,  holding  penal  statute 
may  be  extended  by  construction  to  offenses  which  did  not  exist  when  it  was 
enacted;  Richardson  v.  Danvers,  176  Mass.  414,  60  L.  R.  A.  127,  79  Am.  St. 
Rep.  320,  57  N.  E.  688,  holding  bicycle  not  within  statute  requiring  highways 
to  be  kept  reasonably  safe  for  carriages. 

Unlanrful  use  of  sideiralks. 

Cited  in  Hardiman  v.  Wholley,  172  Mass.  412,  70  Am.  St.  Rep.  292,  52  N.  E. 
618,  holding  recovery  may  be  had  for  injury  from  kick  of  horse  wrongfully  on 
sidewalk,  without  showing  he  is  vicious. 

^XeKlisence   amountinf?  to  manslaugrliter. 

Cited  in  State  v.  Dorsey,  118  Tnd.  168,  10  Am.  St.  Rep.  Ill,  20  N.  E.  777, 
holding  engineer  negligently  running  engine  into  passenger  car,  and  killing 
passenger,  guilty  of  involuntary  manslaughter. 

Intent  as  element  of  olfeiise. 

Cited  in  note  (14  L.  R.  A.  226,  227)  on  intent  as  element  of  simple  assault  or 
assault  and  battery. 

Reserratlon  of  questions  for  consideration  on  appeal. 

Cited  in  Shugart  v.  Miles,  126  Ind.  449,  25  N.  E.  651,  holding  statute  respecting 
reservation  of  questions  of  law  for  decision  on  appeal  should  be  liberally  con- 
strued; Stevens  v.  Stevens,  127  Ind.  664,  26  N.  E.  1078,  holding  that  without 
i)ill  of  exceptions  questions  of  error  as  to  admission  of  evidence  cannot  be  pre- 
sented on  appeal. 

Xecessity  of  includingr  evidence  in  record  on  appeal. 

Cited  in  Chestnut  v.  Southern  Indiana  R.  Co.  157  Ind.  515,  62  N.  E.  32; 
Bain  v.  Goss,  123  Ind.  511,  24  N.  E.  361;  Shewalter  v.  Bergman.  123  Ind.  158, 
23  N.  E.  686;  Jones  v.  Foley,  121  Ind.  182,  22  N.  E.  987,— holding  presentation 
of  purely  legal  questions  arising  on  instructions,  on  facts,  or  on  rulings  on 
admission  of  evidence  does  not  require  all  of  evidence  to  be  incorporated  in  bill 
of  exceptions. 

"Wlien  cause  not  reversed  because  of  instrnctions. 

Cited  in  Huntington  County  v.  Huffman,  134  Ind.  8,  31  N.  E.  570,  holding 
judgment  will  not  be  reversed  on  account  of  instructions,  if  evidence  conflicting, 
and  instructions  correct  on  any  supposable  state  of  facts. 

Proximate   cause. 

Cited  in  Reynolds  v.  Pierson.  29  Ind.  App.  276,  64  N.  E.  484,  holding  one  who 
jerked  friend  causing  fall  of  aged  man,  with  whom  latter  was  talking,  liable 
for  injury. 
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3  L.  R.  A.  224,  WESTERN  U.  TELEG.  CO.  v.  YOPST,  118  Ind.  248,  20  N.  E.  222. 
Transaction   In   violation   of   public   la-vr. 

Cited  in  Jemison  v.  Birmingham  &  A.  R.  Co.  126  Ala.  383,  28  So.  51,  holding 
no  recovery  by  carrier  against  warehouseman  for  failure  to  deliver  cotton,  where 
based  on  carrier's  agreement  to  issue  bills  of  lading  in  violation  of  law,  before 
actual  receipt  of  goods. 

Sunday  Utw. 

Cited  in  footnotes  to  First  M.  E.  Church  v.  Donnell,  46  L.  R.  A.  868,  which 
sustains  subscription  to  church  indebtedness  made  on  Sunday;  Porter  v.  Pierce, 
7  L.  R.  A.  847,  which  excludes  Sunday  in  determining  time  to  redeem;  Sullivan 
V.  Maine  C.  R.  Co.  8  L.  R.  A.  427,  which  holds  riding  for  exercise  (Hi  Sunday 
not  violation  of  statute;  Handy  v.  Globe  Pub.  Co.  4  L.  R.  A.  466,  which  holds  it 
unnecessary  to  plead  illegality  of  contract  for  publishing  Simday  newspapers. 

Cited  in  notes  (14  L.  R.  A.  195)  on  Sunday  labor;  (3  L.  R.  A.  658)  on 
Sunday  as  nonjudicial  day. 

— —  "Wliat  is  ^v^orlc  of  neeessitr* 

Cited  in  Dugan  v.  State,  126  Ind.  134,  9  L.  R.  A.  322,  footnote,  p.  321,  26 
N.  E.  171,  holding  pilot  of  excursion  steamer  not  engaged  in  work  of  necessity 
or  charity;  Burnett  v.  Western  U.  Teleg.  Co.  39  Mo.  App.  612,  holding  message 
by  husband  to  wife  explaining  absence,  necessity  or  charity  although  it  might 
have  been  sent  on  Saturday;  Western  U.  Teleg.  Co.  v.  Henley,  23  Ind.  App.  20, 
64  N.  E.  776,  holding  information  to  agent  that  message  related  to  serious  illness, 
sufficient  to  show  necessity  though  message  itself  not  indication  thereof. 

Cited  in  footnotes  to  State  v.  McBee,  60  L.  R.  A.  638,  which  holds  pumping 
oil-well  on  Sunday  work  of  necessity,  if  permanent,  material  loss  and  injury 
would  otherwise  result;  Amheiter  v.  State,  68  L.  R.  A.  392,  which  holds  sale  of 
meat  by  butcher  to  customers  on  Sunday  not  work  of  necessity  or  charity. 

—  Allegations  as  to  necessity  of  act. 

Cited  in  Western  U.  Teleg.  Co.  v.  Henley.  23  Ind.  App.  17,  54  N.  E.  775,  holding 
complaint  showing  delivery  of  message  on  Sunday  for  transmission,  but  failing 
to  state  facts  showing  necessity  therefor,  bad  on  demurrer  where  message  itself 
not  indicative  thereof. 

Distinguished  in  Bassett  v.  Western  U.  Teleg.  Co.  48  Mo.  App.  668,  holding 
averment  and  proof  of  necessity  not  requisite  where  defendant  voluntarily  under- 
took transmission  of  Sunday  message,  and  statute  provides  that  Sunday  law  no 
defense  in  such  case. 

^—  Bvidence  as   to   necessity  of  act. 

Cited  in  Western  U,  Teleg.  Co.  v.  Griffin,  1  Ind.  App.  60,  27  N.  E.  113,  holding 
text  of  telegram  showing  call  for  doctor  in  case  of  urgent  need  admissible  to 
show  necessity  for  transmission. 

Dnty  to  deliver  telegram. 

Cited  in  Western  U.  Tel^.  Co.  v.  Moore,  12  Ind.  App.  141,  64  Am.  St.  Rep. 
516,  39  N.  E.  874,  holding  penalty  recoverable  for  failure  to  deliver  although 
sendee  outside  free  delivery  limit,  where  no  extra  charge  demanded  of  sender. 

Cited  in  footnotes  to  Western  U.  Teleg.  Co.  v.  Short,  9  L.  R.  A.  744,  which 
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holds  company  prima  facie  liable  for  failure  to  deliver  telegram;  We«tem  U. 
Teleg.  Co.  v.  Adams,  6  L.  R,  A.  844,  which  holds  ignorance  of  relations  between 
parties  to  message  not  excuse  neglect  in  delivering. 

stipulation  of  notice  of  claim. 

Cited  in  Western  U.  Teleg.  Co.  ▼.  Trumbull,  1  Ind.  App.  124,  27  N.  E.  813, 
holding  stipulation  satisfied  bj  institution  of  action  within  prescribed  time 
limit;  Barrett  v.  Western  U.  Teleg.  Co.  42  Mo.  App.  547,  holding  stipulation  for 
notice  of  claim  within  certain  period  after  "Sunday"  message  does  not  apply 
where  message  never  sent;  Hill  v.  Western  U.  Teleg.  Co.  85  Ga.  429,  21  Am.  St. 
Rep.  166,  11  S.  E.  874,  holding  stipulation  waived  by  refusal  of  manager  of 
company  to  pay  on  ground  that  operator  alone  to  blame;  Hudson  v.  Northern 
P.  R.  Co.  92  Iowa,  236,  54  Am.  St.  Rep.  550,  60  N.  W.  608,  holding  waiver  after 
expiration  of  time  for  giving  notice,  valid. 

Cited  in  note  (13  L.  R.  A.  511)  on  effect  of  stipulation  in  contract  to  transmit 
telegram. 

AnticiiM^tion  of  defense. 

Cited  in  Bowlus  v.  Phenix  Ins.  Co.  133  Ind.  110,  20  L.  R.  A.  402,  32  N.  E.  319, 
holding  answer  failing  to  avoid  matter  set  up  by  plaintiff  in  avoidance  of  antici- 
pated defense,  bad;  Sutton  v.  Todd,  24  Ind.  App.  520,  55  N.  E.  980,  holding  com- 
plaint which  states  valid  defense  without  successfully  avoiding  same,  bad  on 
demurrer. 

Klfect  of  denanrrer. 

Cited  in  Western  U.  Teleg.  Co.  v.  Trumbull,  1  Ind.  App.  123,  27  N.  E.  813, 
holding  on  demurrer  to  bad  reply  judgment  against  defective  answer  may  be 
rendered. 

state  regrnlation  of  bnsinesa. 

Cited  in  notes  (24  L.  R.  A.  165)  on  power  of  states  to  control  or  impose 
burdens  on  interstate  telegraph  and  telephone  companies;  (31  L.  R.  A.  802)  on 
police  regulation  of  electric  companies. 

3  L,  R.  A.  230,  DREW  v.  HAGERTY,  81  Me.  231,  10  Am.  St.  Rep.  255,  17  Atl.  63. 
Oifts,   nece*«i ty   of   delivery. 

Cited  in  footnote  to  Gammon  Theological  Seminary  v.  Robbins,  12  L.  R.  A.  506, 
Avhich  holds  instrument  declaring  that  holder  gives  note  which  he  retains  insuffi- 
cient as  gift. 

Cited  in  notes  (0  L.  R.  A.  404)  on  sufficiency  of  intent  alone  to  complete  gift; 
( 6  L.  R.  A.  406 )  on  deposit  of  fund  in  trust  for  another. 

.—  Causa  mortlii. 

Cited  in  Allen  v.  Allen,  76  Minn.  117,  74  Am.  St.  Rop.  442,  77  N.  W.  567, 
holding  oral  declaration  of  gift  of  furniture  unaccompanied  by  symbolic  delivery, 
inefTective;  Bean  v.  Bean,  71  N.  H.  541,  53  Atl.  907,  holding  \\Titten.  declaration 
of  gift  of  stocks,  bonds,  and  bank  accounts  then  in  possession  of  donee  insufficient 
without  delivery;  Norway  Sav.  Bank  v.  Merriam,  88  Me.  153,  33  Atl.  840,  holding 
deposit  of  fund  in  joint  account  with  anticipatory  donee  not  effective  as  gift 
causa  mortis,  voluntary  trust,  or  testamentary  disposition;  Hawn  v.  Stoler, 
208  Pa.  614,  65  L.  R.  A.  815,  57  Atl.  1115,  holding  parol  instruction  for  transfer 
of  money  after  deatli  without  delivery  of  certificate  of  deposit,  not  valid  gift. 
L.  R.  A.  Au.— Vol.  I.— 22. 
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Cited  in  notes  (6  L.  R.  A.  367)  on  what  essential  to  constitute  gift  causa 
mortis;  (7  L.  R.  A.  430,  11  L.  R.  A.  084)  on  gift  causa  mortis. 

Distinguished  in  Larrabee  v.  Hascall,  88  Me.  518,  51  Am.  St.  Rep.  440,  34  Atl. 
408,  holding  delivery  of  order  on  bank  and  deposit  book  sufficient;  Goulding  t. 
Horbury,  85  Me.  233,  35  Am.  St.  Rep.  357,  27  Atl.  127,  holding  declaration  of 
gift  of  stocks,  bonds,  and  bank  books  in  presence  of  both  parties,  good  causa 
mortis,  though  deceased  physically  able  to  make  manual  deliven-;  Bath  Sav. 
Inst.  V.  Hathorn,  88  Me.  127,  32  L.  R.  A.  378,  51  Am.  St.  Rep.  382,  33  Atl.  836, 
holding  gift  in  trust  effected  by  deposit  in  name  of  donor  "in  trust  for  donee" 
with  oral  expression  of  desire  that  donee  should  have  same  at  donor's  death. 

—  Inter  vItob. 

Cited  in  Donnell  v.  Wylie,  85  Me.  146,  26  Atl.  1092,  holding  delivery  essential 
to  validity  of  gift  of  mortgage  to  mortgagor,  or  by  one  taking  assignment  in  his 
own  name;  Bickford  v.  Mattocks,  95  Me.  549,  50  Atl.  894,  holding  gift  incomplete 
where  donor  ordered  note  and  mortgage  drawn  in  name  of  donee,  with  directions 
to  scrivener  to  send  same,  after  recording,  to  donee;  but  same  never  sent; 
Williamson  v.  Johnson,  62  Vt.  381,  9  L.  R.  A.  278,  22  Am.  St.  Rep.  117,  20  Atl. 
279,  holding  money  sent  unconditionally  to  fianc4  for  purchase  of  marriage 
wardrobe  and  traveling  expenses  recoverable  on  her  breach  of  engagement. 

Cited  in  footnotes  to  Peck  v.  Rees,  13  L.  R.  A.  714,  which  holds  delivery  of 
deed  by  donor  to  o\\ti  agent  insufficient;  Porter  v.  Woodhouse,  13  L.  R.  A.  64, 
which  holds  warranty  deeds  not  delivered  by  donor  giving  to  third  person. 

Cited  in  note  (5  L.  R.  A.  72)  on  what  necessary  to  complete  gift. 

3  L.  R.  A.  232,  UNITED  STATES  v.  SHAW,  39  Fed.  433. 
Jurisdiction   of  circuit   court  — -  Amount. 

Followed  in  United  States  v.  Kentucky  River  Mills,  45  Fed.  275,  holding  court 
has  jurisdiction  of  claim  by  United  States  for  rent  in  amount  more  than  $oO<"i 
and  less  than  $2,000;  United  States  v.  Belknap,  73  Fed.  21,  and  United  States 
V.  Reid,  90  Fed.  522,  holding  court  has  jurisdiction  of  action  on  bond  to  recover 
amount  less  than  $2,000  and  over  $500. 

Cited  in  Western  U.  Tel  eg.  Co.  v.  Charleston,  56  Fed.  420,  holding  telegraph 
company  in  capacity  of  government  agent,  entitled  to  apply  to  court  to  restrain 
enforcement  of  tax  less  than  $2,000  which  is  claimed  to  imperil  corporate 
existence. 

—  Ltocallty. 

Cited  in  East  Tennessee,  V.  &  G.  R.  Co.  v.  Atlantic  &  F.  R.  Co.  15  L.  R,  A.  113. 
49  Fed.  616,  holding  general  provisions  of  act  of  1875,  as  to  locality  in  which 
civil  suits  properly  brought,  do  not  affect  provisions  of  U.  S.  Rev.  Stat.  §§  740- 
742,  U.  S.  Comp.  Stat.  1901,  pp.  587,  588,  determining  venue  of  suits  of  "local 
nature." 

3  L.  R.  A.  234,  THE  IMPERIAL,  13  Sawy.  639,  38  Fed.  614. 
Obstruction  of  navlgrable  stream. 

Cited  in  notes  (5  L.  R.  A.  393)  on  obstruction  of  navigable  stream;  (59  L.  R. 
A.  76)  on  right  to  obstruct  navigation. 

Obiinratlons  of  owner  of  ferry. 

Cited  in  footnote  to  Sturgis  v.  Kountz,  27  L.  R.  A.  390,  which  requires  ferry- 
boat owner  to  provide  sufficient  bar  to  driveway. 
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3  L.  R.  A.  238,  STATE  ex  rel  RAILROAD  &  W.  CX)MMISSION  v.  CHICAGO, 
ST.  P.  M.  &  O.  R.  CO.  40  Minn.  267,  2  Inters.  Com.  Rep.  619,  12  Am.  St.  Rep. 
730,  41  N.  W.  1047. 

State   regrnlatlon   of   rates. 

Cited  in  Kansas  City  S.  R.  Co.  v.  Railroad  Comrs.  106  Fed.  362,  denying  power 
of  state  to  regulate  rates  between  two  points  in  same  state,  even  on  through  bill 
of  lading,  where  route  passes  through  another  state;  Burlington,  C.  R.  &  N.  R. 
Co.  V.  Dey,  8^  Iowa,  339,  12  L.  R.  A.  444,  3  Inters.  Com.  Rep.  593,  31  Am.  St.  Rep. 
477,  48  N.  W.  98,  questioning  whether  regulation  of  rates  between  two  points 
in  same  state  would  be  interference  with  interstate  commerce,  though  route 
passed  through  another  state;  Interstate  Commerce  Commission  v.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  167  U.  S.  496,  42  L.  ed.  252,  17  Sup.  Ct.  Rep.  896,  holding 
power  to  establish  rates  not  conferred  on  Interstate  Commerce  Commission  by 
Congress;  Hanley  v.  Kansas  City  Southern  R.  Co.  187  U.  S.  620,  47  L.  ed.  336, 
23  Sup.  Ct.  Rep.  214,  denying  state's  power  to  regulate  rates  for  shipments  over 
route  partly  outside  of  state. 

Cited  in  note  (17  L.  R.  A.  443)  as  to  whether  shipments  between  points  in  same 
state  lose  their  character  of  domestic  commerce  by  passing  out  of  state  during 
transportation.  , 

Distinguished  in  Seawell  v.  Kansas  City,  Ft.  S.  &  M.  R,  Co,  119  Mo.  240, 
5  Inters.  Com.  Rep.  273,  24  S.  W.  1002,  holding  penalty  under  state  statute  for 
charging  less  per  mile  on  long  haul  than  on  short  haul,  recoverable  though  long 
haul  between  two  points  in  state  passes  in  its  course  outside  boundary  of  state. 

Cited  as  overruled  in  State  ex  rel.  Railroad  Comrs.  v.  Western  U.  Telcg.  Co. 
113  N.  C.  223,  22  L.  R,  A.  671,  18  S.  E.  389,  holding  regulation  of  telegraphic 
rates  between  points  within  state  not  regulation  of  interstate  commerce  because 
message  traverses  another  state  en  route, 

3  L.  R.  A.  240,  KANSAS  CITY,  ST.  J.  &  C.  B.  R.  CO.  v.  ST.  JOSEPH  TERMINAL 

R.  CO.  97  Mo.  457,  10  S.  VV.  826. 
Compensation  for  rall-vray  In  street. 

Cited  in  St.  Louis  Transfer  R.  Co.  v.  St.  Louis  Merchants  Bridge  Terminal  R. 
Co.  Ill  Mo.  678,  20  S.  W.  319,  holding  railway  in  street  damnum  absque  injuria 
as  to  existing  railway  where  there  is  room  for  both;  Chicago,  B.  &  Q.  R.  Co.  v. 
Steel,  47  Neb.  746,  66  N.  W.  830,  and  Southern  R.  Co.  v.  Atlanta  R.  &  Power  Co. 
Ill  Ga.  689,  51  L.  R.  A.  129,  36  S.  E.  873,  holding  street  railroad  may  cross 
tracks  of  steam  railroad  in  street  without  prior  compensation;  Stephenson  v. 
Missouri  P.  R.  Co.  68  Mo.  App.  649,  and  Henry  Gaus  &  Sons  Mfg.  Co.  v.  St. 
Louis,  K.  &  N.  W.  R.  Co.  113  Mo.  317,  18  L.  R.  A.  342,  35  Am.  St.  Rep.  706. 
20  S.  W.  658,  both  holding  commercial  steam  railway  in  street,  within  general 
grant  or  dedication;  D.  M.  Osborne  &  Co.  v.  Missouri  P.  R.  Co.  147  U.  S.  252, 
37  L.  ed.  158,  13  Sup.  Ct.  Rep.  299,  raising,  without  deciding,  question  of  com- 
pensation to  abutting  owner  for  steam  commercial  railway  in  street;  Birmingham 
Traction  Co.  v.  Birmingham  R.  &  Electric  Co.  119  Ala.  143,  43  L.  R.  A.  235,  24 
So.  502,  holding  abutting  owner  not  entitled  to  compensation  for  electric  railway 
in  street,  as  additional  servitude;  Kansas  City  Suburban  Belt  R.  Co.  v.  Kansas 
City,  St.  L.  &  C.  R.  Co.  118  Mo.  624,  24  S.  W.  478,  holding  obligatory  stopping 
of  trains  upon  approach  to  railroad  crossing,  not  element  of  damage  from  such 
crossing;  Union  Elevator  Co.  v.  Kansas  City  Suburban  Belt  R.  Co.  135  Mo.  368, 
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36  S.  W.  1071,  holding  interference  with  standing  and  shifting  cars  on  track 
on  levee,  not  element  of  damage;  Grates  v.  Kansas  City  Bridge  &  Terminal  IL  Co. 
Ill  Mo.  34,  19  S.  W.  957,  holding  abutting  owner  not  entitled  to  recover  for 
injury  by  bridge  approach,  unless  damage  is  peculiar  to  himself. 

Cited  in  note  (5  L.  R.  A.  661)  on  protection  of  private  rights  by  constitutional 
law. 

Bxclnslve  privilege. 

Cited  in  Kansas  City  Suburban  Belt  R.  Co.  v.  Kansas  City,  St.  L.  &  C.  R.  Co. 
118  Mo.  613,  24  S.  W.  478,  holding  that  material  interference  with  existing 
railway  will  not  prevent  railway  crossing;  Grand  Ave.  R.  Co.  v.  People's  R.  Co. 
132  Mo.  43,  33  S.  W.  472,  holding  that  city  cannot  confer  exclusive  franchise  on 
street  railway;  Lockwood  v.  Wabash  R.  Co.  122  Mo.  97,  24  L.  R,  A.  519,  43  Am. 
St.  Rep.  547,  26  S.  W.  698,  holding  that  railroad  cannot  be  granted  a  monopoly 
of  use  of  street;  Louisville  &  N.  R.  Co.  v.  Bowling  Green  R.  Co.  110  Ky.  796, 
63  S.  W.  4,  sustaining  right  of  electric  street  railroad  to  cross  trunk  railroad 
at  grade. 

3  L,  R.  A.  247,  VANDERLIP  v.  GRAND  RAPIDS,  73  Mich.  522,  16  Am.  St.  Rep. 
597,  41  N.  W.  677. 

Action  to  hold  city  liable  to  contractors  for  damage  from  injunction  in  Mathew- 
son  v.  Grand  Rapids,  88  Mich.  662,  20  Am.  St.  Rep.  299,  50  N.  W.  651. 
"What  conatitutes  a.  takinir* 

Cited  in  Payne  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  112  Mo.  18,  17  L.  R.  A. 
631,  20  S.  W.  322,  holding  flooding  by  public-improvement  dam  from  natural 
change  in  channel  ten  years  after  erection  leaving  channel  for  ordinary  high 
waters,  no  "taking.'* 

Cited  in  footnotes  to  Reining  v.  New  York,  L.  &  W.  R.  Co.  14  L.  R.  A.  133, 
which  holds  abutting  owner  entitled  to  compensation  on  closing  of  street  by 
railroad  embankment;  Memphis  &  C.  R.  Co.  v.  Birmingham,  S.  &  T.  River  R.  Co. 
18  L.  R.  A.  IGC,  which  holds  compensation  required  from  railroad  crossing  other 
railroad;  St.  Louis  v.  Hill,  21  L.  R.  A.  226,  which  holds  prohibition  against 
building  on  certain  portion  of  land  a  "taking"  of  property;  White  v.  North- 
western North  Carolina  R.  Co.  22  L.  R.  A.  627,  which  holds  use  of  street  for  steam 
railroad  taking  of  same. 

Distinguished  in  Fuller  v.  Grand  Rapids,  105  Mich.  533,  63  N.  W.  530,  holding 
city  not  liable  for  abutter's  private  area  wall  covered  after  notice  in  widening 
roadway  in  street;  Searle  v.  Lead,  10  S.  D.  317,  39  L.  R.  A.  347,  73  N.  W.  101, 
holding  abutter's  injury  by  raising  grade  of  street  within  Constitution  forbidding 
"damaging"  without  compensation;  O'Brien  v.  Baltimore  Belt  R.  Co.  74  Md.  374, 
13  L.  R.  A.  130,  22  Atl.  141,  holding  no  "taking"  from  abutter  without  fee  in 
street,  by  railroad  cut  in  street  physically  injuring  his  lot  or  its  use. 

Damafires    for    **ttklLlng,** 

Cited  in  note  (9  L.  R.  A.  298)  on  diminution  in  value  of  land  taken  for  rail- 
road purposes. 

3  L.  R.  A.  254,  TALBOT  v.  CHAMBERLAIN,  149  Mass.  57,  20  N.  E.  305. 
Incompetent's    change    of    domlcil. 

Cited  in  Re  Fidelity  Trust  Co.  27  Misc.   120,  57  N.  Y.  Supp.  361,  holding 
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inquisition  in  lunacy,  without  appointment  of  committee,  not  preclude  change  of 
residence. 

Cited  in  footnote  to  Re  Wickes,  49  L.  R.  A.  138,  which  denies  right  of  woman 
placing  husband  in  home  for  incurables,  to  acquire  separate  domicil. 

3  L.  R.  A.  257,  LINCOLN  v.  BOSTON,  148  Mass.  678,  12  Am.  St.  Rep.  601,  20 

N.  E.  329. 
Municipal   liability. 

Cited  in  Howard  v.  Worcester,  153  Mass.  427,  12  L.  R.  A.  161,  26  Am.  St. 
Rep.  651,  27  N.  £.  11,  holding  city  without  liability  for  damage  in  blasting  for 
schoolhouse,  unless  statutory;  Bowes  v.  Boston,  155  Mass.  351,  15  L.  R.  A.  369, 
29  N.  E.  633,  holding  city  not  liable  for  fright  of  horse  from  sound  by  scraping 
of  Wheel  against  stone  in  road;  Fifield  v.  Phoenix  (Ariz.)  24  L.  R.  A.  431,  36 
Pac.  916,  holding  city  not  liable  for  firing,  under  its  license,  of  Chinese  bombs 
in  street;  Davis  v.  Massachusetts,  167  U.  S.  47,  42  L.  ed.  72,  17  Sup.  Ct.  Rep. 
731  (Affirming  Com.  v.  Davis,  162  Mass.  511,  26  L.  R.  A.  714,  44  Am.  St.  Rep. 
389,  39  N.  E.  113),  holding  ordinance  prohibiting  unlicensed  public  addresses  on 
public  grounds,  within  police  power;  Love  v.  Recorder's  Ct.  Judge,  128  Mich. 
550,  56  L.  R.  A.  621,  87  N.  W.  785,  holding  ordinance  prohibiting  unlicensed 
public  addresses  in  public  places  within  half  mile  of  city  hall,  reasonable  exercise 
of  power  to  control  use;  Mount  Hope  Cemetery  v.  Boston,  158  Mass.  513,  35  Am. 
St.  Rep.  515,  33  N.  E.  695,  holding  statute  requiring  city  to  transfer  cemetery 
held  in  proprietary  right,  to  another  without  compensation,  void;  McKay  v. 
Reading,  184  Mass.  142,  68  N.  E.  43,  denying  municipal  liability  for  injuries  from 
tripping  over  rut  in  unenclosed  common;  Landau  v.  New  York,  90  App.  Div.  55, 
85  N.  Y.  Supp.  616,  denying  city's  liability  for  killing  of  one  by  explosion  of  fire- 
works, after  suspension  of  ordinance  against  them. 

Cited  in  footnotes  to  Cohen  v.  New  York,  4  L.  R.  A.  406,  which  holds  city 
<,'ranting  right  to  store  wagon  in  street,  liable  for  resulting  injuries;  Shelby  v. 
C'lagett,  5  L.  R.  A.  606,  which  holds  exhaustion  of  corporate  funds  not  relieve 
from  liability  for  injury  by  defective  sidewalk;  Culver  v.  Streator,  6  L.  R,  A.  270, 
which  holds  city  liable  for  negligence  of  employee  enforcing  ordinance  against 
unmuzzled  dogs  running  at  large;  Curran  v.  Boston,  8  L.  R.  A.  243,  which  holds 
city  not  liable  for  negligence  of  workhouse  officers;  Childrey  v.  Huntington, 
11  L.  R.  A.  313,  which  holds  city  not  liable  for  injury  to  policeman  while 
struggling  with  person  under  arrest,  by  catching  foot  in  hole  not  dangerous  to 
persons  walking;  Burns  v.  Bradford,  11  L.  R.  A.  726,  which  holds  city  not  liable 
for  injury  due  to  slight  deviation  of  sidewalk  from  original  level;  Howard  v. 
Worcester,  12  L.  R.  A.  100,  which  holds  city  not  liable  for  negligence  in  blasting 
for  schoolhouse;  Teagar  v.  Flemingsburg,  53  L.  R.  A.  791,  which  holds  mere 
building  of  step  in  sidewalk  not  negligence  rendering  city  liable  for  injury  to 
pedestrians. 

Cited  in  notes  (4  L.  R.  A.  721)  on  liability  in  case  of  concurrent  negligence; 
(5  L.  R.  A.  254,  10  L.  R.  A.  737)  on  municipal  liability  for  defective  highways; 
(8  L.  R.  A.  765)  on  damages  for  personal  injuries;  (9  L.  R.  A.  209,  210)  on 
municipal  liability  for  acts  or  omissions  of  officers  or  agents;  (12  L.  R.  A.  280) 
on  action  for  personal  injuries  caused  by  negligence. 

3  L.  R.  A.  259,  ELLIS  v.  LEEK,  127  111.  60,  20  N.  E.  218. 
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3  L,  R.  A.  261,  BILLS  v.  GOSHEX,  117  Ind.  221,  20  N.  E.  115. 
Municipal  ordinances. 

Cited  in  Champer  v.  Greencastle,  138  Ind.  345,  24  L.  R.  A.  771,  46  Am.  St. 
Rep.  390,  35  N.  E.  14,  holding  ordinance  forbidding  erection  of  screens,  etc., 
before  saloons,  not  reasonable  exercise  of  power  to  regulate  places  where  liquors 
sold;  Birmingham  v.  Birmingham  Waterworks  Co.  139  Ala.  533,  36  So.  614, 
denying  power  of  city  to  limit  by  contract  amount  of  license  tax  of  water 
company. 

Cited  in  footnote  to  Kosciusko  v.  Slomberg,  12  L.  R.  A.  528,  which  holds  ordi- 
nance  restricting  importation  of  second-hand  clothing  in  absence  of  epidemic,  void. 

Cited  in  notes  (13  L.  R,  A.  74)  on  scope  and  effect  of  municipal  ordinances; 
(33  L.  R.  A.  33)  on  how  far  pi*oceeding8  for  violations  of  ordinanbes  are  to  be 
regarded  as  prosecutions  for  crime. 

Poorer  to  enact   ordinance*  mnst  be  exercised   in   manner  prescribed. 

Cited  in  Swindell  v.  State,  143  Ind.  163,  35  L.  R.  A.  53,  42  N.  E.  528  (second 
appeal,  146  Ind.  533,  45  N.  E.  700),  also  footnote  35  L.  R.  A.  50,  holding  ordi- 
nance providing  for  suspension  of  rules  by  two-thirds  vote  cannot  be  repealed  on 
motion  by  majority  vote;  People  ex  rel.  Conlon  v.  Mount,  186  111.  669,  58  N.  E. 
360,  holding  license  ordinance  cannot  be  amended  by  resolution. 

Distinguished  in  Hammond  v.  New  York,  C.  &  St.  L.  R.  Co.  5  Ind.  App.  531. 
31  N.  E.  817,  holding  signing  and  attesting  by  clerk  of  minutes,  substantial  com- 
pliance with  statute  requiring  signing  and  attesting  of  ordinance  included 
therein. 

Licensinfp  of  business  pursuits. 

Cited  in  Mt.  Clemens  v.  Sherbert,  122  Mich.  675,  81  N.  W.  926,  holdinj? 
ordinance  prohibiting  peddling  without  license,  but  not  fixing  fee,  invalid; 
Risline  v.  Clements,  31  Ind.  App.  348,  66  N.  E.  924,  holding  note  given  in  pay- 
ment of  liquor  license  void,  where  ordinance  requires  payment  in  advance. 

Cited  in  footnotes  to  State  eco  rel.  Beek  v,  Wagener,  46  L.  R.  A.  442,  which 
sustains  statute  regulating  business  of  commission  merchants  handling  agri- 
cultural products;  Simrall  v.  Covington,  9  L.  R.  A.  556,  which  authorizes  license 
tax  against  insurance  agent  for  each  company  represented. 

Cited  in  note  (9  L.  R.  A.  788)   on  municipal  licenses. 

Invalidity  of   ordinances  not   operatlnfi:   uniformly. 

Cited  in  Indianapolis  v.  Bieler,  138  Ind.  37,  36  N.  E.  857,  holding  ordinance 
discriminating  between  residents  selling  bottled  beer  and  other  dealers  in  malt 
liquors,  invalid;  Richmond  v.  Dudley,  129  Ind.  115,  13  L.  R.  A.  589,  28  Am.  St. 
Rep.  180,  28  N.  E.  312,  holding  ordinance  restricting  storage  of  oils  not  specifying 
rules  and  conditions  nor  operating  uniformly,  invalid;  Sioux  Falls  v.  Kirby, 
6  S.  D.  68,  25  L.  R.  A.  623,  60  N.  W.  156,  holding  ordinance  requiring  permit 
to  build,  granting  of  which  depends  on  arbitrary  will  of  inspector,  invalid; 
State  V.  Tenant,  110  N.  C.  613,  15  L.  R.  A.  424,  28  Am.  St.  Rep.  715,  14  S.  E. 
387,  holding  ordinance  making  granting  of  building  permit  dependent  on  arbi- 
trary decision  of  aldermen,  invalid;  State  v.  Gerhardt,  145  Ind.  480,  33  L.  R.  A. 
327,  44  N.  E.  469  (dissenting  opinion),  majority  holding  power  to  permit 
carrying  on  other  business  where  liquors  sold,  depending  on  personal  fitness  of 
applicant,  docs  not  give  arbitrary  authority. 


261-266.]  L.RA.CASES  AS  AUTHORITIES.  343 

3  L.  R.  A.  265,  BURNSVILLE  TURNP.  CO.  v.  STATE,  119  lud.  382,  20  N.  E.  421. 
Mandamus,   -vrl&en   iMiaable. 

Cited  in  State  ex  rel.  Kelley  v.  Bonnell,  119  Ind.  495,  21  K.  E.  1101,  holding 
that  mandamus  will  not  issue  to  compel  city  treasurer  to  accept  license  fee; 
State  ex  rel.  Roberts  v.  Bever,  143  Ind.  492,  41  N.  E.  802,  holding  mandamus 
issuable  to  compel  surveyor  to  inspect  contractor's  work  and  issue,  if  properly 
performed,  certificate  of  acceptance;  Wood  v.  State,  155  Ind.  4,  55  N.  E.  959, 
holding  mandamus  proper  to  enforce  payment  of  order  by  county  treasurer;  State 
€x  rel.  Comerford  v.  Fitzpatrick,  45  La.  Ann.  278,  12  So.  353,  holding  that 
mandamus  does  not  lie  to  compel  signing  by  mayor  of  public  contract  not  con- 
forming to  ordinance;  State  ex  rel.  Minturn  v.  Elliott,  158  Ind.  172,  63  N.  E. 
'222,  denying  writ  of  mandamus  to  compel  committee  to  place  candidate's  name 
on  ballots. 

Cited  in  footnotes  to  Jackson  v.  State,  42  L.  R.  A.  792,  which  sustains  right  to 
mandamus  to  compel  reinstatement  of  pupil  whose  admission  arbitrarily  or 
capriciously  refused;  Port  Royal  Min.  Co.  v.  Hagood,  3  L.  R.  A.  841,  which  re- 
fuses to  compel  board  of  agriculture  by  mandamus  to  issue  license  to  mine 
phosphate  rock;  Territorial  Insane  Asylum  v.  Wolfley,  8  L.  R.  A.  188,  which 
denies  mandamus  to  compel  governor  to  sign  warrant  for  funds  for  asylum. 

Cited  in  notes  (11  L.  R.  A.  763)  on  mandamus  not  issuable  to  control  executive 
discretion;   (32  L.  R.  A.  675)  on  mandamus  to  enforce  by-law  of  corporation. 

3  L.  R.  A.  266,  WILSON  v.  DONALDSON,  117  Ind.  356,  10  Am.  St.  Rep.  48,  20 

N.  E.  250. 
Service  of  proceas  on  nonreaident  temporarily  -within  Jurisdiction. 

Cited  in  Graves  v.  Graham,  19  Misc.  620,  44  N.  Y.  Supp.  415,  holding  non- 
resident submitting  to  service  under  special  agrccmont  entitled  to  vacation  thereof 
upon  plain tiflf  repudiating  agreement. 

Distinguished  in  Levi  v.  Kaufman,  12  Ind.  App.  348,  39  N.  E.  1045.  and  Reed 
V.  Browning,  130  Ind.  577,  30  N.  E.  704,  holding  nonresident  voluntarily  in  state 
on  private  business  legjxlly  served  with  process. 
Attendance   at   conrt   as   protection    from   procesn. 

Cited  in  Fisk  v.  Weatover,  4  S.  D.  235,  46  Am.  St.  Rep.  780,  55  N.  W.  061, 
and  Cooper  v.  W>Tnan,  122  N.  C.  787,  65  Am.  St.  Rep.  731,  20  S.  E.  947,  holding 
eivil  process  cannot  be  served  on  nonresident  of  state  attending  court  as  suitor 
or  witness;  Ela  v.  Ela,  68  N.  H.  314,  36  Atl.  15;  Bolgiano  v.  Gilbert  Lock  Co. 
73  Md.  134,  20  Am.  St.  Rep.  582,  20  Atl.  788;  Malloy  v.  Brewer,  7  S.  D.  591, 
58  Am.  St.  Rep.  856,  04  N.  W.  1120, —  holding  nonresident  attending  court  as 
witness  cannot  be  served  with  civil  process;  Hicks  v.  Besuchet,  7  N.  D.  434,  66 
Am.  St.  Rep.  665,  75  N.  W.  793,  holding  service  of  justice's  court  summons  on 
nonresident  of  county  attending  court  as  witness  and  litigant,  void;  Murray  v. 
Wilcox,  122  Iowa,  190,  64  L.  R.  A.  536,  97  N.  W.  1087,  holding  defendant  coming 
into  state  for  trial  in  accordance  with  bail  bond,  exempt  from  service  in  civil 
case;  Bolz  v.  Crone,  64  Kan.  572,  67  Pac.  1108,  holding  witnesses  attending 
court  outside  of  jurisdiction  exempt  from  service  of  process;  Guynn  v.  McDaneld, 

4  Idaho,  608,  95  Am.  St.  Rep.   158,  43  Pac.  74,  sustaining  defendant's  right  to 
serve  summons  on  nonresident  plaintiff. 

Cited  in  footnotes  to  Monroe  v.  Atkinson,  52  L.  R.  A.  189,  which  denies  privi- 
lege from  arrest  to  owner  of  libeled  vessel  going  to  court  at  request  of  purchaser 
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under  contract  for  sale  free  from  liens;  Hoffman  v.  Circuit  Judge,  38  L.  R.  A. 
G63,  which  holds  attorney  exempt  from  service  of  process  while  going  to  own 
county  from  supreme  court;  Holyoke  &  S.  H.  Falls  Ice  Co.  v.  Amsden,  21  L,  R.  A. 
319,  which  holds  party  or  witness  not  exempt  from  service  of  process  in  passin;sj 
through  other  state  to  attend  court;  Parker  v.  ^larco,  20  L.  R.  A.  46,  which 
holds  exempt  from  service  nonresident  sued  in  Federal  court. 

Cited  in  notes  (25  L.  R.  A.  721,  722,  723,  727,  729,  730,  731)  on  privilecyp  of 
nonresident  witness  from  suit;  ( 19  L.  R.  A.  561)  on  effect  upon  suit  of  discharge 
from  arrest  of  one  arrested  while  attending  court. 

3  L.  R.  A.  269,  PEDRICK  v.  RIPOX,  73  Wis.  622,  41  N.  W.  705. 

Manlclpal 'acta  not  enjoinable  by  cltiBens  unleMi  private  rlfirbt  Invaded. 

Cited  in  Linden  Land  Co.  v.  Milwaukee  Electric  R.  &  Light  Co.  107  Wis.  502, 
83  N.  W.  Sol,  holding  citizen  cannot  enjoin  acceptance  of  franchise  by  railway 
company;  Muhler  v.  Hedekin,  119  Ind.  485,  20  N.  E.  700,  holding  equity  cannot 
enjoin  investigation  by  common  council  of  charges  against^  or  removal  from  office 
of,  municipal  officers. 

Cited  in  note  (61  L.  R.  A.  76)  on  establishment  and  regulation  of  municipal 
water  supply. 

3  L.  R.  A.  271,  AN1>RUS  v.  HOME  INS.  00.  73  Wis.  642,  41  N.  W.  956. 
Conapalsory  reference  ^—  "Wlien  proper. 

Cited  in  State  ex  rel.  Broatch  v.  Moores,  56  Neb.  38,  76  N.  W.  530  (dissenting 
opinion),  majority  holding  compulsory  reference  proper  in  quo  warranto  pro- 
ceeding. 

3  L.  R.  A.  273,  GRISSOM  v.  COMMERCIAL  NAT.  BANK,  87  Tenn.  350,  10  Am. 

St.  Rep.  669,  10  S.  W.  774. 
Bank's  authority'  to  receive  payntent. 

Cited  in  Bank  of  Montreal  v.  Ingerson,  105  Iowa,  361,  75  N.  W.  351,  holding 
bank  not  authorized  to  receive  payment  of  note  payable  there,  not  deposited  for 
oollection. 

Cited  in  footnote  to  First  Nat.  Bank  v.  Peltz,  36  L.  R.  A.  832,  whicli  holds 
bank  not  bound  to  apply  to  payment  of  note  deposit  account  of  first  indorser 
for  wliose  accommodation  note  made. 

Cited  in  notes  (21  L.  R.  A.  441)  on  banking  customs  as  to  maturity  and  pay- 
ment;  (4  L.  R.  A.  Ill)  on  banking;  application  of  money  due  depositor. 

Distinguished  in  Merchants  &  P.  Bank  v.  Meyer,  66  Ark.  510,  20  S.  W.  406, 
holding  bank  not  required  to  pay  note  payable  thereat  out  of  deposit  after 
maturity. 

Disapproved  in  Bedford  Bank  v.  Acoam,  125  Ind.  587,  9  L.  R.  A.  561,  21  Am. 
St.  Rep.  258,  25  N.  E.  713,  holding  bank  may  pay  note  payable  at  its  place  of 
business  out  of  maker's  general  deposit. 

Surety's  liability. 

Cited  in  First  Nat.  Bank  v.  National  Surety  Co.  130  Fed.  405.  holding  com- 
pany, surety  for  employee  who  falsified  depositor's  account,  liable  for  difference 
between  deposits  and  checks. 
Cnstom  an  to  notlllcation  off  conslKnee. 

Cited  in  Pennsylvania  R,  Co.  v.  Naive  (Tenn.)  64  L.  R,  A.  446,  79  S.  W.  124, 
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holding  carrier  liable  for  failure  to  notify  consignee  of  arrival  of  perishable 
goods,  where  custom  to  suspend  business  on  following  day. 

3  L.  R.  A.  282,  LOUISVILLE  &  N.  R.  CO.  v.  MARTIN,  87  Tenn.  398,  10  S.  W.  772. 
"Wlio  are  fello-vr  servants. 

Cited  in  Hopkins  v.  Nashville,  C.  &  St.  L.  R.  Co.  96  Tenn.  415,  32  L.  R.  A.  357, 

34  S.  W.  1029,  holding  engineer  assuming  no  control  over  fireman,  though  having 
right  in  conductor's  absence,  fellow  servant;  Louisville  &  N.  R.  Co.  v.  Stuber,  54 
L.  R.  A.  598,  48  C.  C.  A.  161,  108  Fed.  936,  holding  foreman  of  water  supply, 
required  in  discharge  of  duties  to  ride  from  station  to  station,  fellow  servant  of 
engineer. 

Cited  in  footnotes  to  Byrnes  v.  New  York,  L.  E.  &  W.  R-  Co.  4  L.  R.  A.  151, 
which  holds  station  agent  and  brakeman  fellow  servants;  Fagundes  v.  Central  P. 
R.  Co.  3  L.  R.  A.  824,  which  holds  laborer  removing  snow  from  track  fellow 
servant  of  track  walker  and  conductor. 

Cited  in  notes  (5  L.  R.  A.  735)  on  who  are  fellow  servants;  (51  L.  R.  A.  620) 
on  relation  of  supervising  employees  to  their  subordinates;  (51  L.  R.  A.  541, 
552)  on  doctrine  that  all  superior  servants  are  vice  principals  as  regards  their 
subordinates;  (50  L.  R.  A.  466)  on  what  servants  deemed  in  same  common  em- 
ployment, apart  from  statutes,  where  no  questions  as  to  vice  principalship  arise. 

3  L.  R.  A.  284,  FIKST  NAT.  BANK  v.  PAYNE,  85  Va.  890,  9  S.  E.  153. 

3  L.  R.  A.  287,  LAFFEY  v.  GRUMMOND,  74  Mich.  186,  16  Am.  St.  Rep.  624, 

41  K.  W.  894. 
I.la1>llltr  of  carrier  for  bagrgragre  cliecked. 

Cited  in  notes  (55  L.  R.  A.  655)  on  liability  of  carrier  for  baggage  not  accom- 
panied by  passenger;  (36  L.  R.  A.  786)  on  duty  of  common  carrier  when  baggage 
not  called  for. 

Distinguished  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v .  Tyler,  9  Ind.  App.  693, 

35  N.  E.  623,  holding  carrier  must  show  valid  excuse  for  nondelivery  of  baggage. 

3  L.  R.  A.  289,  HENDERSON  BLDG.  &  L.  ASSO.  v.  JOHNSON,  88  Ky.  191,  10 
S.  W.  787. 
Followed  without  special  discussion  in  United  States  Sav.  &  L,  Co.  v.  Scott, 
98  Ky.  699,  34  S.  W.  235  and  Locknane  v.  United  States  Sav.  &  L.  Co.  103  Ky. 
269,  44  S.  W.  977. 

Usury'  In  loans  by  bnildlnnr  and  loan  associations. 

Cited  in  Southern  Bldg.  &  L.  Asso.  v.  HariiG,  98  Ky.  47,  32  S.  W.  261,  holdin<r 
agreement  to  pay  interest  on  entire  loan  though  principal  being  constantly  re- 
duced, usurious;  Coltrane  v.  Baltimore  Bldg.  &  L.  Asso.  110  Fed.  298,  holding 
exaction  of  more  than  legal  interest  by  loan  association,  whatever  form  transac- 
tion may  take,  usury:  Simpson  v.  Kentucky  Citizens'  Bldg.  &  L.  Asso.  101  Ky. 
517,  41  S.  W.  570,  holding  loan  association  may  require  payment  of  reasonable 
dues  for  maintenance,  besides  legal  interest;  Stanley  v.  Verity,  98  Mo.  App.  637, 
73. S.  W.  727,  holding  loan  association  taking  more  than  legal  interest  by  way 
of  duep  fjid  fines,  not  guilty  of  usury. 

Cited  in  note  (18  L.  R.  A.  134)  on  usury  in  loans  by  building  associations. 

Not  followed  in  United  States  Sav.  &  L.  Co.  v.  Harris,  113  Fed.  30,  holding 
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exaction  of  premiums  from  members  of  loan  associations,  besides  interest,  not 
tisury. 

Constitutionality'  of  acts  antliorlslnar  bnildlnar  and  loan  aMioclatlonii. 

Cited  in  Simpson  v.  Kentucky  Citizens  Bldg.  &  L.  Asso.  101  Ky.  508,  41 
S.  \V.  570,  holding  law  permitting  loan  association  to  exact  premiums  in  addi- 
tion to  legal  interest  unconstitutional  as  special  act  regulating  rate  of  interest. 

Cited  in  footnotes  to  Julien  v.  Model  Bldg.  Loan  &  Invest.  Asso.  61  L.  R.  A.  608. 
which  sustains  statute  giving  mortgages  to  loan  associations  priority  over  all 
liens  filed  after  date  of  their  record;  Julien  v.  Model  Bldg.  Jjcan  &  Invest.  Asso. 
CI  L.  R.  A.  668,  sustaining  statute  giving  building  and  loan  association  mort- 
gages priority  over  subsequent  liens. 

Disapproved  in  People's  Bldg.  &  L.  Asso.  v.  Billing,  104  Mich.  191,  62  N.  W. 
373,  holding  statute  authorizing  formation  of  building  and  loan  associations  not 
unconstitutional  as  class  legislation. 

■ 

3  L.  R.  A.  291,  KRUGER  v.  SPIETH,  8  Mont.  482,  20  Pac.  664. 

Followed  without  discussion  in  Ferguson  v.  Speith,  8  Mont.  493,  20  Pac.  807: 
Cobb  V.  Speith,  8  Mont.  494,  20  Pac.  806 ;  Maxey  v.  Speith,  8  Mont.  494,  20  Pac. 
806;  Bozeman  Nat.  Bank  v.  Speith,  8  Mont.  498,  20  Pac.  806. 

Attachment   agralnat   snrvlvlns   partner. 

Cited  in  Ryan  v.  Maxey,  14  Mont.  82,  35  Pac.  615,  holding  attachment  liens 
not  waived  or  void,  by  sale  of  property  under  execution,  pending  appeals  from 
orders  dissolving  attachment,  or  by  reason  of  subsequent  statute. 

Survlvlngr  partners. 

Cited  in  Ryan  v.  Spicth,  18  Mont.  45,  44  Pac.  403,  holding  creditor's  complaint 
against  administratrix  for  conversion  of  estate  need  not  allege  presentment  of 
claim  under  probate  rule;  BurchincU  v.  Koon,  8  Colo.  App.  465,  46  Pac  932. 
holding  that  surviving  partner  may  mortgage  firm  assets  to  firm's  creditor. 

3  L.  R.  A.  205,  STATE  v.  NARRAGANSETT,  16  R.  I.  424,  16  Atl.  901. 
Le^lBlatlve   conatrnctlon. 

Followed  in  Wood  v.  Quimby,  20  R.  I.  486,  40  Atl.  161,  holding  act  for  incor- 
poration of  fire  district  not  within  R.  I.  Const,  art.  4,  §  17. 

Cited  in  State  ex  rel.  Cummings  v.  Crawford,  17  R.  I.  292,  21  Atl.  546,  holdinjr 
fire  wards  in  fire  district  not  "civil  officers"  requiring  incumbents  to  be  qualified 
electors;  Smith  v.  Westerly,  19  R.  I.  451,  35  Atl.  526,  holding  conferring  power 
to  take  property  for  waterworks  after  vote  therefor,  includes  authority  to  con- 
struct, irrespective  of  contrary  legislative  construction;  Re  Voting  Machine,  19 
R.  I.  730,  36  L.  R.  A.  547,  36  Atl.  716,  holding  law  authorizing  voting  machine 
punching  vote  on  printed  ballot,  within  constitutional  provision  for  voting  by 
ballot  or  paper  vote  iwtil  otherwise  prescribed,  irrespective  of  limitations  in 
framers'  minds. 

Preiianiptlon   of  validity  of  la'vr. 

Cited  in  Carr  v.  Brown,  20  R.  I.  223,  38  L.  R.  A.  297,  78  Am.  St.  Rep.  855,  38 
Atl.  9,  holding  statute  authorizing  administration  of  estate  of  person  not  heard 
from  for  seven  years,  without  due  process;  State  v.  Dalton,  22  R.  I.  82,  48  L.  R. 
A.  779,  84  Am.  St.  Rep.  818,  46  Atl.  234,  holding  prohibition  of  giving  "trading 
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stamps"  with  sales,  not  within  police  power;  Crafts  v.  Ray,  22  R.  I.  186,  49 
L.  R.  A.  608,  46  Atl.  1043,  holding  act  for  exemption  from  taxation  because  of 
location  of  factory,  not  unconstitutional  as  unfair  distribution  of  burden  of  state; 
State  V.  Foster,  22  R.  I.  173,  50  L.  R.  A.  343,  46  Atl.  833,  holding  act  to  regulate 
transient  dealers,  imposing  burdensome  restrictions  and  license  fees,  valid  where 
unconstitutionality  not  clear. 

statutory  limitation   of  boars  of  labor. 

Cited  in  Re  Ten  Hour  Law,  24  R.  I.  606,  61  L.  R.  A.  614,  54  Atl.  602,  sustain- 
ing act  limiting  hours  of  labor  of  employees  in  street  ear  service. 

Corporate  po-wers. 

Cited  in  Brown  v.  Narragansett  District,  21  R.  I.  503,  44  Atl.  932,  holding  that 
Xarragansett  district  council  has  same  power  to  abate  nuisances  as  other  towns. 

Cited  in  footnote  to  Slocum  v.  Head,  50  L.  R.  A.  324,  which  holds  persons  at- 
tempting to  incorporate  by  filing  original  articles,  instead  of  copies,  entitled  to 
all  rights  of  corporation  as  to  persons  dealing*  with  them  as  such. 

3  L.  R,  A.  299,  STANDIFORD  v.  STANDIFORD,  97  Mo.  231,  10  S.  W.  836. 
Safllclency   of   delivery. 

Cited  in  Knoche  v.  Perry,  90  Mo.  App..  487,  holding  execution,  acknowledg- 
ment, and  recording  of  bill  of  sale  prima  facie  evidence  of  delivery  to  and  ac- 
ceptance by  grantee  therein;  Tygard  v.  McComb,  54  Mo.  App.  02,  holding  gift 
inter  vivos  not  complete  where  intended  to  be  effective  in  event  of  death ;  ^lar- 
Hhall  V.  Hartzfelt,  98  Mo.  App.  181,  71  S.  W.  1061,  holding  delivery  of  deed  to 
older  brother  for  younger,  valid;  Grittin  v.  Mcintosh,  176  Mo.  400,  75  S.  W.  677, 
holding  deed  delivered  to  grantee  to  take  care  of,  title  not  to  vest  till  grantor's 
death,  inoperative. 

^—  Of  deeds  generally. 

Cited  in  White  v.  Pollock,  117  Mo.  473,  38  Am.  St.  Rep.  671,  22  S.  W.  1077, 
and  Sneathen  v.  Sneathen,  104  Mo.  209,  24  Am.  St.  Rep.  326,  16  S.  W.  407,  both 
holding  delivery  of  deed  to  third  person  without  reservation  and  with  intent 
of  grant  in  prcesenti,  sufficient;  Rumsey  v.  Otis,  133  Mo.  96,  34  S.  W.  551,  hold- 
ing absolute  deed  to  wife  of  purchaser  by  latter's  direction  with  intent  to  pass 
title,  sufficiently  delivered  if  to  agent  designated  by  husband,  although  later 
found  in  husband's  possession;  Appleman  v.  Appleman,  140  Mo.  313,  62  Am.  St. 
Rep.  732,  41  S.  VV.  794,  holding  deed  sealed  and  acknowledged  and  left  with 
scrivener  until  "called  for  by  proper  person,"  sufficiently,  although  not  actually, 
delivered  to  daughter  assenting  and  going  into  possession  thereunder;  Hamilton 
V.  Armstrong,  120  Mo.  624,  25  S.  W.  545,  holding  authorized  delivery  to  grantee's 
husband,  of  deed  prepared  under  grantor's  positive  direction  and  knowledge,  suf- 
ficient; Crowder  v.  Searcj',  103  Mo.  118,  15  S.  W.  346,  holding  corrected  deed 
delivered  where  power  and  money  for  recording  original  deed  applicable  to  it; 
Hall  V.  Hall,  107  Mo.  107,  17  S.  W.  811,  holding  delivery  of  deed  in  name  of 
purchaser's  infant,  to  father  sufficient  as  to  infant;  Williams  v.  Latham,  113  Mo. 
175,  20  S.  W.  99,  holding  delivery  of  deed,  reserving  possession  and  rents  for 
life,  to  trustee  for  delivery  after  grantor's  death,  good;  Abbe  v.  Justus,  60  ^Mo. 
App.  306,  sustaining  finding  of  delivery  of  deed  first  given  in  escrow  with  intent 
to  deed;  Shanklin  v.  McCracken,  151  Mo.  505,  52  S.  W.  330,  holding  deed  re- 
maining in  grantor's  possession  not  delivered  as  against  other  creditors,  where 
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made  to  divert  dower  and  without  intention  to  eflfect  preference;  Lang  v.  Smithy 
37  W.  Va.  735,  17  S.  E.  213,  holding  deed  executed  and  ready  for  delivery  found 
with  deceased  grantor's  papers,  void  where  no  previous  delivery  made  or  sub- 
sequently authorized. 

Cited  in  footnotes  to  Strough  v.  Wilder,  7  L.  R.  A.  555,  w^hich  holds  possession 
prima  facie  evidence  of  delivery  of  deed;  Cook  v.  Patrick,  11  L.  R.  A.  573,  which 
holds  delivery  of  deed  to  third  person  paying  for  property,  sufficient  delivery  to 
grantees;  Martin  v.  Flaharty,  19  L.  R.  A.  242,  which  holds  manual  delivery  of 
deed  not  essential;  Parrot  v.  Avery,  22  L.  R.  A.  163,  which  holds  execution  of 
deed  in  presence  of  witness  not  sufficient  delivery. 

Cited  in  notes  (12  L.  R  A.  171,  172)  on  delivery  of  deed  essential  to  transfer 
title;  (13  L.  R.  A.  677)  on  essentials  to  validity  of  deed;  (54  L.  R.  A.  876)  on 
delivery  of  deed  to  third  person;  or  record,  or  delivery  for  record,  by  grantor. 

— —  Benellclal  deeds. 

Cited  in  McNear  v.  Williamson^  166  Mo.  368,  66  S.  W.  160,  holding  acceptance 
of  deed  beneficial  to  minor,  presumed;  Fischer  Leaf  Co.  v.  Whipple,  61  Mo.  App. 
186,  holding  presumption  of  acceptance  of  beneficial  deed  not  obtaining  where 
third  party's  right  intervened  between  grantor's  act  and  actual  acceptance. 

—- •  Deed  of  trust. 

Cited  in  Kingman  v.  Cornell-Tibttetts  Mach.  &  Buggy  Co.  150  Mo.  311,  51 
S.  W.  727,  holding  delivery  of  deed  of  trust  accepted  by  trustee,  sufiicient  as 
against  creditors  attaching  before  beneficiaries*  acceptance. 

^—  Aaalgrnment. 

Cited  in  Erickson  v.  Kelly,  9  N.  D.  16,  81  N.  W.  77,  holding  delivery  of  assign- 
ment not  shown  in  absence  of  intent  or  placing  beyond  control. 

3  L.  R.  A.  302,  ORLEANS  COUNTY  NAT.  BANK  v.  MOORE,  112  N.  Y.  543, 

8  Am.  St.  Rep.  775,  20  N.  E.  357. 
Application  as  auestlon  of  la-w. 

Cited  in  American  Surety  Co.  v.  Crow,  22  Misc.  576,  49  N.  Y.  Supp.  946,  holding 
application  of  proceeds  of  attachment  for  court,  in  absence  of  debtor's  voluntary 
act  before  trial. 

Application   pro  rata. 

Cited  in  Re  Georgi,  21  Misc.  424,  47  N.  Y.  Supp.  1061,  holding  mortgagee  t<» 
apply  proceeds  of  foreclosure  upon  notes  pro  rata;  Armstrong  v.  McLean,  153 
N.  Y.  495,  47  N.  E.  912,  requiring  proceeds  from  foreclosure  of  collateral  for  all 
debts  to  be  applied  pro  rata  in  absence  of  directions  in  mortgage;  Sanford  v.  Van 
Arsdall,  53  Hun,  78,  6  N.  Y.  Supp.  494,  holding  mortgagee  cannot  arbitrarily 
apply  rents  received  from  mortgagor's  tenants;  Armstrong  v.  McLean,  92  Hun, 
398,  36  N.  Y.  Supp.  764,  holding  mortgagee  foreclosing  security  for  debtor's  gen- 
eral indebtedness  to  him,  must  apply  proceeds  pro  rata  upon  all,  including  debts 
specially  secured;  Cohen  v.  L'Engle,  29  Fla.  666,  11  So.  44,  holding  payments  by 
assignee  for  creditors  to  be  applied  pro  rata,  irrespective  of  independent  col- 
lateral or  seniority;  Fulton  Grain  &  Mill.  Co.  v.  Anglim,  34  App.  Div.  165,  54 
N.  Y.  Supp.  632,  holding  moneys  stipulated  to  be  applied  upon  purchase  not  ap- 
plicable to  another  contract  by  vendor  and  vendee,  to  surety's  prejudice;  Taylor 
v.  Simpkins,  38  Misc.  248,  77  N.  Y.  Supp.  591,  holding  proceeds  of  foreclosure  to 
be  applied  on  previous  judgment  against  guarantor  of  note;  Patrick  v.  National 
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Bank  of  Commerce,  63  Neb.  209,  88  N.  W.  183,  holding  proceeds  of  mortgage  sale 
should  be  applied  ratably  on  all  notes  secured,  though  some  are  outlawed,  and 
deficiency  judgment  entered  for  balance  due  upon  those  not  outlawed;  Bostick  v. 
Jacobs,  133  Ala.  347,  91  Am.  St.  Rep.  36,  32  So.  136,  holding  surety  upon  notes 
discharged  to  extent  of  application  of  proceeds  of  foreclosure. 

Cited  in  note  (24  L.  R.  A«  800)  on  priority  of  notes  falling  due  at  different 
times  secured  by  the  same  mortgage. 

Distinguished  in  Barnes  v.  Cushing,  71  App.  Div.  374,  76  N.  Y.  Supp.  953,  hold- 
ing receiver's  dividend  applicable  to  a  first  bond  expiring  before  insolvency,  and 
not  pro  rata  between  that  and  successor;  First  Nat.  Bank  v.  Finck,  100  Wis.  453, 
76  N.  W.  608,  holding  proceeds  of  execution  under  judgment  for  entire  indebt- 
edness under  both  individual  and  joint  notes,  applicable  by  creditors  exclusively 
to  former. 

Denied  in  Tolerton  &  S.  Co.  v.  Roberts,  115  Iowa,  474,  91  Am.  St.  Rep.  171,  88 
N.  W.  966,  and  Smith  v.  Moore,  112  Iowa,  67,  83  N.  W.  813,  both  holding  mortgagee 
may  apply  insufficient  proceeds  of  foreclosure  on  claims  without  other  security. 

S  L.  R.  A.  308,  DIVEN  v.  JOHNSON,  117  Ind.  612,  20  N.  ^.  428. 
Parol  evidence  rule. 

Cited  in  Conant  v.  National  State  Bank,  121  Ind.  324,  22  N.  E.  250,  holding 
specific  provisions  of  written  contract  as  to  acts  to  be  performed  cannot  be  sup- 
planted by  oral  statements;  Pickett  v.  Green,  120  Ind.  588,  22  N.  E.  737,  hold- 
ing written  contract  containing  stipulation  as  to  consideration  precludes  parol 
evidence  of  additional  or  "real"  consideration;  Singer  Mfg.  Co.  v.  Suits,  17  Ind. 
App.  641,  47  N.  E.  341,  holding  oral  proof  of  agreement  to  rescind  in  event  of 
jinother's  disapproval  inadmissible  to  vary  written  contract  of  purchase;  Rey- 
nolds V.  Louisville,  N.  A.  &  C.  R.  Co.  143  Ind.  616,  40  N.  E.  410,  holding  written 
agreement  to  pay  rent  cannot  be  added  to  by  oral  proof  that  rentals  to  be  applied 
upon  construction  contract;  Brunson  v.  Henry,  140  Ind.  4(>2,  39  N.  E.  250,  hold- 
ing mortgage  recital  of  execution  for  unpaid  purchase  money  cannot  be  con- 
tradicted by  parol;  Western  Paving  &  Supply  Co.  v.  Citizens*  Street  R.  R.  Co. 
128  Ind.  537,  10  L.  R.  A.  777,  25  Am.  St.  Rep.  462,  26  N.  E.  188,  holding  inad- 
missible, parol  evidence  of  agreement  to  be  bound  by  certain  ordinance  in  con- 
sideration of  ordinance  enabling  purchase  of  franchise  of  company  not  so  bound, 
where  enabling  ordinance  was  granted  in  consideration  of  assumption  of  former 
company's  obligations;  Tracy  v.  Union  Iron  Works  Co.  104  Mo.  201,  16  S.  W.  203, 
liolding  evidence  of  preliminary  parol  agreement  for  substantial  addition  to  de- 
mised premises  inadmissible  under  lease  of  premises  "in  present  condition;" 
Providence  Washinjrton  Ins.  Co.  v.  Board  of  Education,  49  W.  Va.  377,  38  S.  E. 
(579,  holding  that  provision  in  fire  policy  that  insurer's  right  to  repair,  rebuild, 
or  replace  not  waived  by  submission  of  damage  to  arbitration  precludes  oral 
proof  of  verbal  waiver;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Reynolds,  118  Ind.  172, 
'20  N.  E.  711,  holding  parol  evidence  admissible  as  to  extent  of  services,  and  com- 
])ensation  due,  under  contract  to  allow  "reasonable  attorney's  fees"  in  cases  "other 
tlian  stock  cases;"  Thompson  Foundry  &  Mach.  Co.  v.  Glass,  136  Ala.  654,  33 
So.  811,  denying  admissibility  of  parol  evidence  as  to  collateral  agreement  to 
make  repairs. 

Cited  in  notes  (3  L.  R.  A.  863)  on  admissibility  of  parol  evidence  of  condition 
k'arying  or  contradicting  commercial  paper;   (6  L.  R.  A.  34)  on  merging  of  prior 
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negotiations  in  written  contract;  (13  L.  R,  A.  54)  on  parol  evidence  as  affecting 
indorsement;  (13  L.  R.  A.  622)  on  parol  evidence  inadmissible  to  vary  terms  of 
VTitten  instrument;  (17  L.  R'.  A.  271)  on  parol  evidence  not  admissible  to  vary, 
add  to,  or  alter  a  written  instrument. 

Limited  in  Matchett  v.  Knisely,  27  Ind.  App.  669,  62  N.  E.  87,  holding  parol 
evidence  admissible  to  show  that  deed  apparently  absolute  was  intended  as  mort- 
gage; Miller  v.  Barler,  89  Tex.  272,  34  S.  W.  601,  raising,  without  deciding,  ques- 
tion of  admissibility  of  parol  evidence  to  vary  contract  of  assumption  recited  in 
deed. 


3  L.  R.  A.  311,  CHAPMAN  v.  CHARLESTON,  30  S.  C.  549,  9  S.  E.  591. 
Transfer  of  stock  by  or  to  ezecntor. 

Cited  in  State  ex  rel.  Swinton  v.  Bates,  38  S.  C.  329,  17  8.  E.  28,  holding  state 
treasurer  not  required  to  transfer  on  his  books  to  an  executor  stock  bequeathed 
to  him  by  deceased  ovmer,  before  expiration  of  time  for  presenting  claims  against 
estate. 

Cited  in  footnote  to  Wooten  v.  Wilmington  &  W.  R,  Co.  56  L.  R,  A.  615,  which 
holds  corporation  permitting  transfer  of  stock  on  books  by  executor  bound  to  set- 
that  provisions  of  will  carried  out. 

3  L.  R.  A.  316,  BATES  v.  TAYLOR,  87  Tenn.  319,  11  S.  W.  268. 
3Iandainiia,  ^vvtaen  lamiable. 

Cite<l  in  footnote  to  Port  Royal  Min.  Co.  v.  Hagood,  3  L.  R.  A.  841,  which  re- 
fuses to  compel  board  of  agriculture  by  mandamus  to  issue  license  to  mine  phos- 
phate rock. 

Cited  in  note  (58  L.  R.  A.  806)  on  independence  of  co-ordinate  departments  of 
government  as  restriction  of  jurisdiction  of  court  of  last  resort  in  mandamus 
cases. 

—  To  grovernor. 

Cited  in  State  ex  rel.  Robb  v.  Stone,  120  Mo.  434,  23  L.  R.  A.  195,  41  Am.  St. 
Rep.  705,  25  S.  W.  376,  holding  mandamus  not  issuable  to  compel  payment  of 
claim  by  governor;  People  ex  rel.  Broderick  v.  Morton,  156  N.  Y.  141,  41  L.  R. 
A.  233,  66  Am.  St.  Rep.  547,  50  'N.  E.  791,  holding  mandamus  not  issuable  to 
compel  reinstatement  of  officer  by  governor;  Hovey  v.  State,  127  Ind.  594,  11 
L.  R.  A.  765,  22  Am.  St.  Rep.  663,  27  X.  E.  175,  holding  governor  cannot  be  com- 
pelled by  mandamus  to  issue  commission  to  one  claiming  election. 

Cited  in  note  (11  L.  R,  A.  763)  on  mandamus  not  issuable  to  control  executive 
discretion. 

Obiter  dlctnmy  ^Ftaat  !■  not. 

Cited  in  McFarland  v.  Bush,  94  Tenn.  541,  27  L.  R.  A.  663,  45  Am.  St.  Rep.  760, 
29  S.  W.  809,  holding  discussion  of  question  fairly  involved  not  obiter,  though 
decision  rested  on  other  grounds;  Corn  v.  Rosenthal,  3  Misc.  72,  22  N.  Y.  Supp. 
700,  holding  opinion  deciding  case  on  two  sufficient  grounds  not  dictum  on  either. 
Blectlonii. 

Cited  in  notes   (7  L.  R,  A.  99)   on  elections;  right  of  voters  to  be  registered; 
(5  L.  R.  A.  403)  on  contested  election  of  officers. 
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3  L.  R.  A.  320,  McKINNON  v.  NORCROSS,  148  Mass.  533,  20  X.  E.  183. 
Lilablllty    of    master    -where    snltable    appliances    famished. 

Cited  in  Miller  v.  New  York,  X.  H.  &  H.  R.  C6.  175  Mass.  365,  56  N.  E.  282, 
holding  railroad  bound  only  to  furnish  to  servants  sufficient  supply  of  suitable 
car  links;  Howard  v.  Hood,  155  Mass.  392,  29  N.  E.  630,  holding  master  not  liable 
for  fellow  servant's  negligent  placing  of  proper  runway;  Adasken  v.- Gilbert,  165 
Mass.  445,  43  N.  E.  199,  holding  employer  intrusting  making  of  staging  to  serv- 
ants not  liable  for  defect;  Donnelly  v.  Booth  Bros.  &  H.  I.  Granite  Ck).  90  Me. 
116,  37  Atl.  874,  holding  master  liable  for  injuries  received  through  incompe- 
tency of  fellow  servants. 

Cited  in  notes  (54  X.  R,  A.  Ill,  112)  on  nonliability  of  master  for  negligent 
use  of  safe  appliances  by  fellow  servant;  (54  L.  R.  A.  141)  on  coservant's  negli- 
gence in  failing  to  adjust  or  secure  instrumentalities  or  their  parts  while  in  use; 
when  not  imputed  to  master;  (54  L.  R.  A.  163)  on  when  master  not  liable  for  co- 
servant's  negligence  in  failing  to  replace  an  unsound  by  a  sound  appliance. 

I'^oreman  an  fellofv  servant. 

Cited  in  McGinty  v.  Athol  Reservoir  Co.  155  Mass.  188,  29  N.  E.  510,  holding 
employer  not  liable  for  negligence  of  foreman  assisting  to  secure  movable  der- 
rick; Moody  V.  Hamilton  Mfg.  Co.  159  Mass.  72,  38  Am.  St.  Rep.  396,  34  N.  E. 
1 85,  liolding  master  not  liable  for  negligence  of  superior  giving  orders  to  inferior 
servant;  Galvin  v.  Pierce,  72  N.  H.  82,  54  Atl.  1014,  holding  laborer  excavating 
rocks  and  attaching  chains,  and  foreman  directing  operation  of  derrick,  fellow 
.servants. 
Declarations   of   servant   after  occurrence    Inadmissible. 

Cited  in  Tyler  v.  Old  Colony  R.  Co.  157  Mass.  339,  32  N.  E.  227,  holding  dec- 
laration of  defendant's  servant  as  to  why  he  did  not  flag  train  inadmissible; 
Cole  V.  New  York,  N.  H.  &  H.  R.  Co.  174  Mass.  539,  55  N.  E.  1044,  holding  dec- 
larations of  engineer  after  accident  inadmissible  against  railroad  company ;  Geary 
V.  Stevenson.  169  Mass.  31,  47  X.  E.  508,  holding  in  action  for  false  imprison- 
ment, declarations  of  defendant's  servant,  after  making  arrest,  inadmissible. 

Xeffllgrence  of  master  mast  he  sho-vrn. 

Cited  in  Peirce  v.  Kile,  26  C.  C.  A.  203,  53  U.  S.  App.  291,  80  Fed.  867,  holding 
proof  of  accident  to  servant  by  breaking  of  rope  raises  no  presumption  of  mas- 
ter's negligence. 

3  L.  R.  A.  322,  FERGUSON  v.  ROSS,  38  Fed.  161. 
Jurisdiction    of    Federal    courts. 

Cited  in  United  States  v.  Mexican  Nat.  R.  Co.  40  Fed.  771,  holding  circuit  court 
has  no  jurisdiction  of  suit,  civil  in  form,  to  recover  penalty  less  than  $2,000; 
Huntington  v.  Attrill,  146  U.  S.  673,  36  L.  ed.  1130,  13  Sup.  Ct.  Rep.  224,  hold- 
ing action  to  enforce  director's  liability  for  corporation's  debts,  not  penal  in 
nature,  maintainable  in  Federal  court;  Indiana  use  of  Delaware  County  v. 
Alleghany  Oil  Co.  85  Fed.  873,  holding  Federal  courts  without  jurisdiction  over 
suit,  civil  in  form,  to  recover  penalty  under  state  law. 

Removal   of  canse   from   state   to   Federal   court. 

Cited  in  Indiana  v.  Tolleston  Club,  53  Fed.  19,  holding  suit  between  one  state 
and  citizens  of  another  not  removable  to  Federal  court  on  ground  of  diverse 
citizenship. 
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Cited  in  footnote  to  Hemdon  v.  i^tna  F.  Ins.  Co.  10  L.  R.  A.  54,  which  holds 
petition  for  removal  of  cause  not  aided  by  allegations  as  to  residence  in  com- 
plaint. 

Cited  in  note  (5  L.  R.  A.  476)  on  removal  of  cause. 

Distinguished  in  Missouri,  K.  &  T.  R.  Co.  v.  Missouri  R.  &  Warehouse  Gomrs. 
183  U.  S.  59,  46  L.  ed.  84,  22  Sup.  Ct.  Rep.  18,  Reversing  151  Mo.  650,  52  S.  W. 
351.  holding  state  not  real  party  in  action  by  railroad  commissioners  to  compel 
compliance  with  order  respecting  rates  for  use  of  bridge. 

3  L.  R.  A.  324,  LEATHERMAN  v.  TIMES  CO.  88  Ky.  291,  21  Am.  St  Rep.  342. 

11  S.  W.  12. 
Statute  of  limitations  wm  affect! mar  amendments  to  pleading* 

Distinguished  in  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Gray,  50  L.  R.  A.  W,  41 
C.  C.  A.  537,  101  Fed.  625,  holding  amendment  to  petition,  substantive  cause  of 
action  remaining  imchanged,  not  new  suit  for  purpose  of  limitations. 

3  L.  R.  A.  325,  BLOCK  v.  HENDERSON,  82  Ga.  23,  14  Am.  St.  Rep.   138,  8 
S.  E.  877. 

3  L.  R.  A.  327,  CRUSE  v.  ADEN,  127  111.  231,  20  N.  E.  73. 
Statutory   eonstrnctlon. 

Cited  in  Harrison  v.  People,  92  111.  App.  651,  Affirmed  on  opinion  of  court  be- 
low in  191  111.  267,  61  N.  E.  99;  People  ex  rel.  Columbia  Constr.  Co.  v.  Hinrich- 
scn,  161  111.  226,  43  N.  R  973;  Tudor  v.  Chicago  &  South  Side  Rapid  Transit 
R.  Co.  154  111.  138,  39  N.  E.  136;  People  ex  rel.  Keeney  v.  Chicago,  152  111.  552, 
38  N.  E.  744,  —  holding  language  of  statute  to  be  interpreted  according  to  intent 
gathered  from  necessity  or  reason  for  enactment;  People  ex  rel.  Stevens  v.  Fidel- 
ity &  C.  Co.  153  111.  36,  26  L.  R.  A.  299,  38  N.  E.  752,  holding  title  of  act  may 
be  regarded  in  ascertaining  legislative  intention;  Indiana,  I.  &  I.  R.  Co.  v.  Peo- 
ple, 154  111.  568,  39  N.  E.  133,  construing  According  to  intent  statute  purport- 
ing to  extend  town's  corporate  powers,  manifestly  misdescribing  boundaries; 
Schmaedeke  v.  People,  63  111.  App.  664,  holding  restriction  of  sales  to  habitual 
drunkards  applies  to  original-package  dealers. 
Liability   for  Injury   to   Intoxicated   person. 

Cited  in  Westphal  v.  Austin,  41  111.  App.  654,  holding  dealer  selling  liquor, 
helping  to  form  appetite  leading  to  final  injury,  not  liable  under  dramshop  act; 
Walker  v.  Dailey,  101  111.  App.  578,  holding  merchant  selling  lemon  extract  con- 
taining alcohol,  not  as  device  to  evade  law,  not  liable;  Johnson  v.  Gram,  72  111. 
App.  680,  holding  dealer  liable  for  injury  occasioned  by  drinking  liquor  by  one 
"treated"  in  his  saloon;  Schulte  v.  Menke,  111  111.  App.  215,  denying  saloon  keep- 
er's liability  under  dramshop  act  for  injuries  to  intoxicated  person,  inflicted  by 
third  person. 

Cited  in  note  (7  L.  R.  A.  301)  on  action  by  wife  for  damages  for  injury  to 
means  of  support  by  sale  of  liquor. 

Distinguished  in  Clears  v.  Stanley,  34  111.  App.  340,  holding  dramshop  act  ap- 
plies to  brewer  selling  liquor  in  cask  from  brewery;  Laj'ton  v.  Deck,  63  111.  App. 
556,  holding  (iriif(<;ist  selling  alcohol  liable  for  damages  occasioned  thereby. 

3  L.  R.  A.  330,  BULKLEY  v.  DEVINE,  127  111.  406,  20  N.  E.  16. 
Parol  evidence  varylnflr  fvrltten   Inatrument. 

Cited  in  notes  (17  L.  R.  A.  271)   on  parol  evidence  inadmissible  to  vary,  add 
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to,  or  alter  written  contract;  (13  L.  R.  A.  54)  on  parol  evidence  as  affecting  in- 
dorsement; (6  L.  R.  A.  45;  13  L.  R.  A.  622;  17  L.  R.  A.  272)  on  limit  and  ex- 
ceptions to  rule  excluding  parol  evidence  varying  written  instrument. 

Parol  evidence  to  identify  ■nbject-matter  of  contract. 

Cited  in  Marske  v.  Willard,  169  111.  282,  48  N.  E.  290,  and  Paugh  v.  Paugh, 
40  111.  App.  144,  holding  parol  evidence  admissible  to  identify  leased  premises; 
Chicago  Pressed  Steel  Co.  v.  Clark,  87  111.  App.  664,  holding  parol  evidence  ad- 
missible to  identify  lease  referred  to  in  another  instrument. 

Cited  in  note  (6  L.  R.  A.  44)  on  admissibility  of  parol  evidence  to  identify 
property  referred  to  in  written  instrument. 

l¥taen  tenant  cannot  repudiate  lease. 

Cited  m  McLennan  v.  Grant,  8  Wash.  605,  36  Pac.  682,  holding  one  in  posses- 
sion under  lease  cannot  repudiate  it  for  uncertainty  in  description. 

Action    for    rent. 

Cited  in  Kelly  v.  Galbraith,  87  111.  App.  69,  holding  action  for  rent  of  prem- 
ises erroneously  described  in  lease  properly  brought  in  law. 


3  L.  R.  A.  332,  HENRY  &  C.  CO.  v.  EVANS,  97  Mo.  47,  10  S.  W.  868. 

Followed  without  special  discussion  in  Chiiton  v.  Lindsay,  38  Mo.  App.  62. 
Lilens    of   ■nbcontractors. 

Cited  in  Ittner  v.  Hughes,  133  Mo.  691,  34  S.  W.  1110,  and  The  Victorian,  24 
Or.  139,  41  Am.  St.  Rep.  838,  32  Pac.  1040,  holding  materialman's  lien  not  af- 
fected by  full  payment  to  principal  contractor;  Bruce  Lumber  Co.  v.  Hoos,  67 
Mo.  App.  277,  holding  materialman  can  enforce  lien  only  for  reasonable  value 
of  materials  furnished. 

Distinguished  in  Badger  Lumber  Co.  v.  Stepp,  157  Mo.  383,  57  S.  W.  1059, 
holding  contract  between  lot  owner  and  contractor  prerequisite  to  materialman's 
lien. 

Constltntlonal  Iwltv. 

Cited  in  Jones  v.  Great  Southern  Fireproof  Hotel  Co.  30  C.  C.  A.  119,  58  U.  S. 
App.  397,  86  Fed.  381,  Affirmed  in  93  U.  S.  550,  48  L.  ed.  788,  24  Sup.  Ct.  Rep. 
576;  Barrett  v.  Millikan,  156  Ind.  514,  83  Am.  St.  Rep.  220,  60  N.  E.  310;  High- 
tower  V.  Bailey,  108  Ky.  206,  49  L.  R.  A.  257,  94  Am.  St.  Rep.  350,  50  S.  W.  147, 
—  holding  statute  giving  lien  to  subcontractors,  irrespective  of  indebtedness  of 
owner  to  contractor,  constitutional;  Karnes  v.  American  F.  Ins.  Co.  144  Mo.  417, 
46  S.  W.  160,  holdipg  statute  declaring  void  part  of  contract  limiting  time  in 
which  suit  may  be  brought  constitutional;  State  v.  Loomis,  115  Mo.  329,  21  L.  R. 
A.  808,  22  S.  W.  350  (dissenting  opinion),  majority  holding  statute  prohibiting 
payment  of  wages  by  mining  or  manufacturing  concern  by  store  order  not  re- 
deemable in  cash  at  holder's  option  unconstitutional;  State  v.  Gregory,  170  Mo. 
C04,  71  S.  \V.  170,  sustaining  statute  making  it  misdemeanor  for  contractor  to 
obtain  lumber  by  false  promises. 

Poirer   of   appellate   court    to   direct   Judariaent. 

(Mted  in  Ozark  Plateau  Land  Co.  v.  Hays,  105  Mo.  153,  16  S.  W.  957,  holding 
appellate  court  may  direct  different  judgment  on  agreed  statement,  without 
ordering  new  trial. 

L.  R.  A.  Au.— Vol.  L— 23. 
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Revlefv  of  lesrlali^tlon  by  courts. 

Cited  in  State  ex  rel.  Scotland  County  v.  Bacon,  107  Mo.  633,  18  S.  W.  19, 
holding  courts  may  not  question  wisdom  or  expediency  of  constitutional   1^»- 
lation. 
Meanlmip   of   ^Forda. 

Cited  in  Henry  v.  Grand  Ave.  R.  Co.  113  Mo.  537,  21  S.  W.  214,  holding  words 
in  instruction  to  be  taken  in  usual,  ordinary  meaning. 

3  L.  R.  A.  337,  SEDDON  v.  ROSENBAUM,  85  Va.  928,  9  S.  E.  326. 
Second  appeal  in  94  Va.  575,  27  S.  E.  426. 

Statute  of  frauds. 

Cited  in  Wynn  v.  Followill,  98  Mo.  App.  465,  72  S.  W.  140,  holding  agreement 
to  furnish  servant  to  care  for  infant  not  within  statute. 

Cited  in  notes  (5  L.  R.  A.  324)  on  enforcement  of  verbal  contracts  relating  to 
land,  fully  performed  by  one  party;   (10  L.  R,  A.  727)  on  lease  within  statute  of 
frauds. 
— —  Contracts   not   to  be   performed  'vrlttain   year. 

Cited  in  Lee  v.  Hill,  87  Va.  505,  24  Am.  St.  Rep.  668,  12  S.  E.  1052,  holdincr 
verbal  contract  for  one  year's  service,  to  commence  thereafter,  void;  Richmond 
Union  Pass.  R.  Co.  v.  Richmond,  F.  &  P.  R.  Co.  96  Va.  675,  32  S.  E.  787,  holdinjr 
contract  to  erect  gate  and  provide 'keeper  at  crossing,  not  fixing  time  for  per- 
formance, not  within  statute;  Tliomas  v.  Armstrong,  86  Va.  326,  5  L.  R.  A.  531, 
footnote,  p.  529,  10  S.  E.  6,  holding  verbal  agreement  for  legacy,  in  considera- 
tion of  services,  not  within  statute;  Kendall  v.  Garneau,  55  Neb.  407,  75  N.  W. 
852,  holding  covenant  in  deed  not  subscribed  by  grantee,  to  pay  mortgage  not 
due  within  year,  not  within  statute. 

Cited  in  footnotes  to  Lewis  v.  Tapman,  47  L.  R.  A.  385,  which  holds  contract 
to  marry  "within  three  years"  not  within  statute  of  frauds;  Weatherford,  M.  W. 
&  N.  W.  R.  Co.  V.  Wood,  28  L.  R.  A.  526,  which  holds  not  within  statute  of 
frauds  contract  to  give  pass  to  man  and  his  family  annually  for  ten  years; 
VVahl  V.  Barnum,  5  L.  R.  A.  623,  which  holds  void  oral  contract  for  partnership 
for  more  than  one  year;  Hand  v.  Osgood,  30  L.  R.  A.  379,  which  holds  oral  lease 
for  year,  with  privilege  of  three  at  annual  rent,  void;  Brown  v.  Throop,  13  L.  R. 
A.  046,  which  holds  parol  agreement  in  March  for  lease  of  icehouse  for  one  year 
from  April,  to  be  left  full  on  surrendering  possession,  valid. 

Cited  in  notes  (7  L.  R.  A.  785;  9  L.  R.  A.  129;  11  L.  R.  A.  621)  on  statut4? 
of  frauds;  contracts  not  to  be  performed  within  one  year. 

3  L.  R.  A.  341,  MOE  v.  SMILEY,  125  Pa.  136,  17  Atl.  228. 
Survivability  of  actions. 

Cited  in  Ilaggerty  v.  Pittston,  9  Kulp,  576,  holding  father's  action  for  negli- 
gent death  of  minor  will  not  abate  at  former's  death;  Weiss  v.  Hunsicker,  14  Pa. 
Co.  Ct.  399,  3  Pa.  Dist.  R.  446,  holding  action  in  trespass  for  death  by  vio- 
lence will  not  survive  death  of  defendant,  though  action  begun  before. 

Cited  in  footnote  to  Aylsworth  v.  Curtis,  33  L.  R.  A.  110,  which  holds  aur- 
vivable,  action  for  value  of  property  stolen. 

— —  For  Injuries  throuRrli  -wronipfnl  act. 

Cited  in  Letson  v.  Brown,   11  Colo.  App.  13,  52  Pac.  287,  holding  one  negli- 
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gently  injured  cannot  maintain  action  against  deceased  wrongdoer's  estate;  Ham- 
ilton V.  Jones,  125  Ind.  178,  25  N.  E.  192,  and  Davis  v.  Nichols,  54  Ark.  360,  15 
S.  W.  880,  upholding  action  for  benefit  of  widow  upon  wrongdoer's  death;  John- 
son V.  Farmer,  89  Tex.  611,  36  S.  W.  1062,  holding  statutory  liability  for  in- 
juries causing  death  does  not  survive  death  of  wrongdcjjer  before  suit;  Maher  v. 
Philadelphia  Traction  Co.  181  Pa.  398,  40  W.  N.  C.  480,  37  Atl.  571,  holding  re- 
covery by  administrator  in  negligence  action  includes  injury  to  decedent's  person 
as  well  as  value  of  life;  Will  v.  Edison  Electric  Light  Co.  19  Iianc.  L.  Rev.  340, 
holding  damages  to  children  for  negligent  death  of  father  recoverable  in  action 
by  mother's  administrator. 

Cited  in  footnote  to  Perkins  v.  Stein,  20  L.  R,  A.  861,  which  holds  survivable, 
action  for  negligently  driving  over  person. 

Cited  in  note  (4  L.  R.  A^  261)  on  liability  for  death  caused  by  negligence. 

3  L.  R.  A.  342,  HARTWELL  v.  NORTHERN  PACIFIC  EXP.  CO.  5  Dak.  463, 

41  N.  W.  732. 
Carrier's  liability  for  loss  of  aroods. 

Cited  in  footnote  to  Oakes  v.  Northern  P.  R.  Co.  12  L.  R.  A.  318,  which  holds 
carriers  insurers  of  baggage. 

Cited  in  notes  (6  L.  R.  A.  849)  on  liability  of  carrier  of  freight  as  insurer; 
(7  L.  R.  A.  216)  on  limit  to  liability  of  common  carriers  for  loss  of  goods;  (11 
L.  R.  A.  616)  on  act  of  God  as  defense  in  action  for  loss  by  carrier. 

Rentrlction    of    liability    by    common    carrier. 

Cited  in  Meuer  v.  Chicago,  M.  &  St.  P.  R.  Co.  5  S.  D.  575,  25  L.  R.  A.  84,  49 
Am.  St.  Rep.  878,  59  N.  W.  945,  holding  that  under  Dakota  laws  common  car- 
riers may  limit  liability,  by  contract,  except  as  to  gross  negligence,  fraud,  or 
wilful  wrong;  Kirby  v.  Western  U.  Teleg.  Co.  4  S.  D.  116,  30  L.  R.  A.  619,  46 
Am.  St.  Rep.  765,  55  N.  W.  759,  holding  carrier  cannot  exact  agreement  limiting 
liability  as  condition  precedent  to  performance  of  duty;  Kirby  v.  Western  U. 
Teleg.  Co.  7  S.  D.  627,  30  L.  R.  A.  622,  65  S.  W.  37,  holding  regulation  of  com- 
mon carrier  limiting  time  for  presenting  damage  claim  does  not  affect  liability 
nor  shorten  time  for  commencing  action. 

Cited  in  footnote  to  Chicago  &  N.  W.  R.  Co.  v.  Chapman,  8  L.  R.  A.  508,  which 
holds  carrier  cannot  limit  liability  for  gross  negligence  or  wilful  misconduct. 

Cited  in  notes  (12  L.  R.  A.  800)  on  limitation  of  carrier's  liability  by  con- 
tract; (10  L.  R.  A.  420)  on  restriction  on  power  of  common  carrier  to  limit  lia- 
bility by  contract. 

Distinguished  in  Hazel  v.  Chicago,  M.  &  St.  P.  R.  Co.  82  Iowa,  482,  48  N.  W. 
926,  holding  special  contract  limiting  liability  of  common  carrier,  signed  by 
shipper,  binding. 

3  L.  K  A.  349,  SiVMPSON  v.  SAMPSON,  16  R.  I.  456,  16  Atl.  711. 
Decree   for  alimony. 

Cited  in  Cariens  v.  Carious,  50  W.  Va.  116,  55  L.  R.  A.  932,  40  S.  E.  335, 
holding  decree  of  divorce,  res  judicaia  as  to  alimony. 

Cited  in  footnote  to  Livingston  v.  Livingston,  61  L.  R.  A.  800,  w^hich  holds  that 
unchangeable  provision  for  alimony  in  divorce  decree  cannot  be  impaired  by  sub- 
sequent statute  empowering  courts  to  modify  same. 

Distinguished  in  Alexander  v.  Alexander,  13  App.  D.  C.  354,  45  L.  R.  A.  813, 
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holding  that  court  may  subsequently  modify  decree  for  alimony  made  without 
reserve. 

Termination  of  rlsbt  to  alimony. 

Cited  in  footnote  to  Wetmore  v.  Wetmore,  48  L.  R.  A.  666,  which  holds  right 
to  alimony  from  income  of  testamentary  trust  for  support  of  former  husband 
terminated  by  remarriage  of  divorced  woman. 


3  L.  R.  A.  350,  UNION  P.  R.  CO.  v.  DE  BUSK,  12  Colo.  294,  13  Am.  St.  Rep. 

221,  20  Pac.  752. 

Followed  without  special, discussion  in  Union  P.  R.  Co.  v.  Moffatt,  12  Colo. 
310,  20  Pac.  759;  Home  Ins.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  19  Colo.  49,  34 
Pac.  281;  Union  P.  R.  Co.  v.  Tracy,  19  Colo.  332,  36  Pac.  537;  Union  Pacific,  D. 
&  G.  R.  Co.  V.  Williams,  3  Colo.  App.  527,  34  Pac.  731;  Union  P.  R.  Co.  v. 
Arthur,  2  Colo.  App.  160,  29  Pac.  1031. 

Railroad's  liability  for  Urea  or  Injury  to  stock* 

Cited  in  note  (11  L.  R.  A.  508)  on  railroad  company's  liability  for  fire  ccxn- 
municated  by  defective  engine  appliances. 

General   appearance   as   fvalvinar   objection    to   snmmons   or   Jurisdiction. 

Cited  in  Boston  &  C.  Smelting  Co.  v.  Reed,  23  Colo.  629,  48  Pac.  515,  holding 
general  appearance  waives  objection  to  jurisdiction;  Ruby  Chief  Min.  &  Mill. 
Co.  V.  Gurley,  17  Colo.  200,  29  Pac.  668,  and  Lord  v.  Hendrie  &  B.  Mfg.  Co.  13 
Colo.  394,  22  Pac.  782,  holding  error  in  overruling  motion  to  quash  summons  cured 
by  general  appearance;  Loveland  v.  Union  Nat.  Bank,  25  Colo.  504,  56  Pac.  61, 
holding  voluntary  appearance  by  administrator  waives  failure  to  enter  order  con- 
tinuing hearing  on  claim;  Speer  v.  Burlingame,  61  Mo.  App.  84,  holding  that 
application  for  change  of  venue  waives  objection  to  jurisdiction. 

Criticized  in  Curtis  v.  Howard,  33  Fla.  259,  14  So.  812,  holding  that  general 
appearance  does  not  waive  objection  to  court's  jurisdiction  over  person. 

Bvldence  as  to  oriarln  of  Are. 

Cited  in  Abrams  v.  Seattle  &  M.  R.  Co.  27  Wash.  514,  68  Pac.  78,  holding  cir- 
cumstances leading  reasonably  to  inference,  sufficient  to  support  jury's  finding 
that  fire  originated  from  locomotive;  Crissey  &  F.  Lumber  Co.  v.  Denver  &  R. 
G.  R.  Co.  17  Colo.  App.  302,  68  Pac.  670,  and  John  Mouat  Lumber  Co.  v.  Wil- 
more,  15  Colo.  140,  25  Pac.  556,  holding  finding  that  fire  was  started  by  sparks 
from  mill  wfirranted  by  evidence  that  there  was  no  other  known  source,  and  the 
fires  had  frequently  been  started  before  by  sparks  from  mill;  Louisville  &  N. 
R.  Co.  V.  Marbury  Lumber  Co.  132  Ala.  527,  90  Am.  St.  Rep.  917,  32  So.  745, 
holding  evidence  of  excessive  use  of  steam  competent  on  question  whether  fire 
started  by  engine;  Burlington  &  M.  River  R.  Co.  v.  Burch,  17  Colo.  App.  492,  69 
Pac.  6,  holding  evidence  showing  that  fire  started  immediately  after  train  passed 
sufficient  to  establish  liability. 

Limited  in  Union  P.  R.  Co.  v.  Arthur,  2  ColoJ  App.  162,  29  Pac.  1031,  holding, 
in  action  under  statute  making  railroad  liable  for  fires,  origin  of  fire  not  to  be 
established  by  inference. 

Constitutional   la^F  — »  Denial   of  eqval   protection   or   dve   process. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Mathews,  165  U.  S.  21,  41  L.  ed.  619,  17 
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Sup.  Ct.  Rep.  243,  Affirming  121  Up.  314,  25  L.  R.  A.  168,  24  S.  W.  591,  upholding 
statute  imposing  absolute  liability  on  railroad  for  fires. 

Cited  in  footnote  to  Wadsworth  v.  Union  P.  R.  Co.  23  L.  R,  A.  812,  which  holds 
unconstitutional  act  creating  absolute  liability  for  stock  killed  or  injured  by 
trains. 

Distinguished  in  Denver  &  R.  G.  R.  Co.  v.  Outcalt,  2  Colo.  App.  399,  31  Pac. 
177,  and  Wadsworth  v.  Union  P.  R.  Co.  18  Colo.  609,  23  L.  R.  A.  816,  36  Am.  St. 
Rep.  309,  33  Pac.  515,  holding  statute  making  railroad  liable  for  stock  killed,  ir- 
respective of  negligence,  unconstitutional ;  Wadsworth  v.  Union  P.  R.  Co.  18  Colo. 
010,  23  L.  R.  A.  816,  36  Am.  St.  Rep.  309,  33  Pac.  515,  holding  oommon-law 
liability  for  stock  killed  depends  on  negligence. 

— —  Police    po-vrer* 

Cited  in  Platte  &  D.  Canal  &  Mill.  Co.  v.  Dowell,  17  Colo.  386,  30  Pac.  68,  up- 
holding statute  requiring  covering  of  canal  within  city  limits. 

— —  Interference   ^vltli   Interstnte   commerce. 

Cited  in  Burrows  v.  Delta  Transp.  Co.  106  Mich.  596,  29  L.  R.  A.  473,  64  N.  W. 
501,  holding  state  statute  requiring  use  of  fire  screens  in  steamer  stacks  not  in- 
terference with  interstate  commerce. 

Constrnctlon   of   Btatnte   maklnflr   railroad   liable   for   Urea. 

Cited  in  Denver,  T.  &  G.  R.  Co.  v.  De  Graff,  2  Colo.  App.  45,  29  Pac.  664,  hold- 
ing necessity  for  proof  of  negligence  obviated  by  statute;  Mathews  v.  St.  Louis 
&  S.  F.  R.  Co.  121  Mo.  331,  25  L.  R.  A.  173,  24  S.  W.  591,  holding  that  statute 
creates  more  than  prima  facie  liability. 

Conntrnctlon  of  remedial  Btatnte*. 

Cited  in  Arnold  v.  Arnold,  140  Ind.  203,  39  N.  E.  862,  holding  remedial  stat- 
ute giving  wife  right  of  action  for  support  to  be  liberally  construed. 

3  L.  R.  A.  355,  TERRITORY  ex  rel.  McMAHON  v.  O'CONNOR,  5  Dak.  397,  41 
N.  W.  746. 

Followed  without  special  discussion  in  Minnehaha  County  v.  Champion,  5 
Dak.  440,  41  N.  W.  754. 

Liocal  option  la^vs. 

Cited  in  Champion  v.  Minnehaha  County,  5  Dak.  431,  41  N.  W.  739,  holding 
that  local  option  laws  do  not  affect  liberty  or  property,  entitling  private  citizen  to 
certiorari  to  review  action  of  commissioners;  State  ew  reL  Ohlquist  v.  Swan,  1 
N.  D.  9,  44  N.  W.  492,  and  Territory  v.  Pratt,  6  Dak.  493,  43  N.  W.  711,  hold- 
ing adoption  of  prohibition  by  county  under  local  option  law  does  not  repeal 
law  prescribing  penalties  for  unlicensed  sale  of  liquor;  State  ex  rel.  Witter  v. 
Forkner,  94  Iowa,  11,  28  L.  R.  A.  210,  62  N.  W.  772,  holding  statute  permitting 
suspension  of  prohibitory  law  upon  consent  of  voters  of  locality  not  unconstitu- 
tional as  delegating  legislative  power. 

Cited  in  note  (7  L.  R.  A.  296)  on  right  of  state  to  prohibit  manufacture  and 
sale  of  spirituous  liquors. 

Leiplslatlve  Joarnals  as  evidence  of  procedure. 

Cited  in  Ritchie  v.  Richards,  14  Utah,  372,  47  Pac.  670,  holding  legislative 
journals  may  be  looked  to  in  determining  validity  of  enrolled  act;  Markham  v. 
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Anamosa,    122   Iowa,   692,  98  N.  W.  493,  holding  grade  ordinance  void,  where 
council  records  show  adoption  with  others  by  single  roll-call. 

Cited  in  notes   (11  L.  R-  A.  492)   on  printed  legislative  journals  as  evidence; 
(23  L.  R.  A.  347)  on  conclusiveness  of  enrolled  bill. 

PoMrers  of  territorial  leslnlature. 

Cited  in  Nixon  v.  Reid,  8  S.  D.  513,  32  L.  R.  A.  319,  67  N.  W.  57,  holding 
granting  of  ferry  leases  within  province  of  territorial  legislation. 

Collateral  attack  on  conviction  under  anconiitltntlonal   statnte. 

Cited  in  note   (39  L.  R.  A.  456)   on  conviction  for  violating  unconstitutional 
statute  or  ordinance,  as  nullity  subject  to  collateral  attack. 

3  L.  R,  A.  363,  ELLIOT  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  5  Dak.  523,   41 
N.  W.  758. 
Affirmed  in  150  U.  S.  245,  37  L.  ed.  1008,  14  Sup.  Ct.  Rep.  85. 
"Wlio  are   felloTV   Bervantii. 

Cited  in  Northern  P.  R.  Co.  v.  Hogan,  63  Fed.  104,  holding  brakeman  and  con- 
ductor fellow  servants  "in  same  general  business;"  Northern  P.  R.  Co.  v.  Ham- 
bly,  154  U.  S.  361,  38  L.  ed.  1014,  14  Sup.  Ct.  Rep.  983,  holding  day  laborer  em- 
ployed on  railroad  culvert  under  section  foreman,  fellow  servant  with  conductor 
and  engineer  on  passing  train;  Grattis  v.  Kansas  City,  P.  &  G.  R.  Co.  153  Mo. 
406,  48  L.  R.  A.  408,  77  Am.  St.  Rep.  721,  55  S.  W.  108,  holding  conductor  and 
engineer  fellow  servant  with  fireman  as  to  their  negligence;  Ell  v.  Northern  P. 
R.  Co.  1  N.  D.  349,  12  L.  R.  A.  101,  26  Am.  St.  Rep.  621,  48  N.  W.  225,  holding 
foreman  with  power  to  employ  and  discharge,  fellow  servant  with  employ ih»: 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Martin,  7  N.  M.  160,  34  Pac.  536,  holding  section 
foreman  a  fellow  servant  w^ith  conductor  and  engineer  on  work  train. 

Cited  in  footnotes  to  Fagundes  v.  Central  P.  R.  Co.  3  L.  R.  A.  824,  which  holds 
laborer  removing  snow  from  track,  fellow  servant  of  track  walker  and  conductor; 
Byrnes  v.  New  York,  L.  E.  &  W.  R.  Co.  4  L.  R.  A.  151,  which  holds  station  agent 
and  brakeman  fellow  servants;  St.  Louis,  I.  M.  &  o.  R.  Co.  v.  Rice,  4  L.  R,  A. 
173,  which  holds  yard  inspector  and  yard  foreman  fellow  servants. 

Cited  in  notes  (5  L.  R.  A.  735)  on  who  are  fellow  servants;  ( 18  L.  R,  A.  796) 
on  what  constitutes  common  employment;  (50  L.  R.  A.  432,  433)  on  what  serv- 
ants are  deemed  to  be  in  same  common  employment,  apart  from  statutes,  where 
no  questions  as  to  vice  principalship  arise;  (51  L.  R.  A.  618)  vice  principalship 
considered  with  reference  to  the  superior  rank  of  a  negligent  servant. 

3  L.  R.  A.  368,  MISSOURI  P.  R.  CO.  v.  WORTH  AM,  73  Tex.  25,  10  S.  W.  741. 
Carrier*!!    duty    to    paniienflrer    alight Innr* 

Cited. in  Texas  &  P.  R.  Co.  v.  Miller,  79  Tex.  84,  11  L.  R.  A.  308,  23  Am.  St. 
Rep.  308,  15  S.  W.  204,  requiring  such  care  of  carrier  at  station  while  stopping 
for  passenger  to  alight,  as  persons  of  greatest  care  and  prudence  would  use  in 
similar  cases;  St.  Louis  S.  W.  R.  Co.  v.  McCullough,  18  Tex.  Civ.  App.  536,  45 
S.  W.  324,  holding  carrier  only  required  to  use  such  care  toward  passenger  alight- 
ing as  prudent  and  competent  persons  would  have  used ;  Texas  &  P.  R.  Co.  v.  Lee, 
21  Tex.  Civ.  App.  176,  51  S.  W.  351,  holding  carrier  obligated  to  stop  trains  suf- 
ficient time,  and  to  properly  light  platform,  for  alighting. 

Cited  in  footnotes  to  De  Kay  v.  Chicago,  M.  &  St.  P.  R.  Cc.  4  L.  R.  A.  632, 
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which  holds  that  passenger  leaving  train  at  intermediate  station  assumes  re- 
sponsibility for  his  movements;  White  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  7  L. 
R.  A.  44,  which  holds  knowledge  of  unsafe  condition  of  station  platform  not  pre- 
vent recovery. 

Cited  in  notes  (6  L.  R.  A.  193)  on  duty  of  railroad  to  keep  platforms  and  ap- 
proaches in  safe  condition;  (7  L.  R.  A.  Ill)  on  duty  of  railroads  to  furnish  safe 
stations  and  platforms  for  use  of  passengers;  (8  L.  R.  A.  674)  on  carrier's  duty 
to  use  care  for  safety  of  passengers;  (11  L.  R.  A.  367)  on  duty  of  carrier  to 
assist  in  landing  passenger  safely;  (13  L.  R.  A.  95)  on  duty  of  railway  conduct- 
ors in  stopping  and  starting  trains;  (20  L.  R.  A.  524)  on  measure  of  care  which 
carrier  must  exercise  to  keep  its  platforms  and  approaches  safe. 

3  L.  R.  A.  370,  CLAFLIN  v.  CLAFLIN,  149  Mass.  19,  14  Am.  St.  Rep.  393,  20 

N.  E.  454. 
Validity  off  deferringr  imyinent  of  learacy. 

Cited  in  Young  v.  Snow,  167  Mass.  289,  45  N.  E.  686,  and  Brown  v.  Wright, 
168  Mass.  510,  47  N.  E.  413,  holding  testator's  direction  for  maintaining  residue 
as  trust  fund  valid  and  to  be  given  effect;  Rector  v.  Dalby,  98  Mo.  App.  195,  71 
S.  W.  1078,  holding  that  legatee  having  reached  full  age  may  compel  payment  of 
vested  legacy. 

Interest  in  lesracy  ^Fliere  pnyn&ent  deferred. 

Cited  in  Wardwell  v.  Hale,  161  Mass.  399,  42  Am.  St.  Rep.  413,  37  N.  E.  196, 
holding  that  legacy  payable  when  legatee  reaches  specified  age  vests  at  testator's 
death;  Wemyss  v.  White,  159  Mass.  485,  34  N.  E.  718,  denying  beneficiary's  abso- 
lute right  to  income  where  trustee  may  at  his  discretion  discontinue  at  any  time, 
and  apply  in  best  wa^  for  beneficiary's  siipport  and  maintenance;  Danahy  v. 
Noonan,  176  Mass.  468,  57  X.  E.  679,  holding  active  trust  requiring  exercise  of 
trustee's  discretion  not  to  be  terminated  at  will  of  cestui  que  triMt, 

3  L.  R.  A.  372,  STATE  v.  DALRYMPLE,  70  Md.  294,  17  Atl.  82. 
Saceesiilon  tax  and  validity  off  same. 

Cited  in  State  v.  Hamlin,  86  Me.  400,  25  L.  R.  A.  634,  41  Am.  St.  Rep.  569,  30 
Atl.  76,  holding  collateral  inheritance  tax  valid  as  against  objection  of  unequal 
taxation  or  invasion  of  property  right  to  transmit  at  death  or  uniformity;  Re 
Wilmerding,  117  Cal.  284,  49  Pac.  181,  holding  collateral  inheritance  tax  not  in 
valid  because  inheritances  by  children  of  deceased  brothers  and  sisters  are  taxed 
while  Inheritances  by  such  brothers  or  sisters  themselves  are  exempt,  nor  be- 
cause estates  below  $500  in  value  are  exempt;  Gelsthorpe  v.  Furnell,  20  Mont. 
304,  39  L.  R.  A.  173,  51  Pac.  267;  Minot  v.  Winthrop,  162  Mass.  119,  26  L.  R.  A. 
262,  38  N.  E.  512;  Callahan  v.  Woodbridge,  171  Mass.  597,  51  N.  E.  176,  — hold- 
ing reasonable  excise  tax  on  transmission  of  decedents'  property  valid  as  not  vio- 
lative of  property  right;  State  v.  Alston,  94  Tenn.  680,  28  L.  R.  A.  180,  30  S.  W. 
750,  holding  tax  on  privilege  of  receiving  decedents'  property  valid  as  not  upon 
property  or  right  of  alienation;  Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170  U.  S. 
288,  42  L.  ed.  1041,  18  Sup.  Ct.  Rep.  594,  holding  graded  collateral-inheritance 
tax  upon  classified  legacies  to  blood  strangers  valid  as  not  unequal  within  14th 
Amendment;  Union  Trust  Co.  v.  Wayne  Probate  Judge,  125  Mich.  492,  84  N.  W. 
1101,  holding  inheritance  tax  valid  as  to  uniformity  of  taxation  clause;  United 
States  V.  Perkins,  163  U.  S.  628,  41  L.  ed.  288,  16  Sup.  Ct.  Rep.  1073,  holding  in- 
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heritaiice  tax  upon  legacy  to  United  States  by  state  law  not  invalid  as  attempt 
to  tax  property  of  United  States;  Plummer  v.  Coler,  178  U.  S.  131,  44  L.  ed.  1006, 
20  Sup.  Ct.  Rep.  829,  holding  legacy  of  United  States  bonds  not  exempt  from 
state  collateral  inheritance  taxation;  Knowlton  v.  Moore,  178  U.  S.  55,  44  L.  ed. 
975,  20  Sup.  Ct.  Rep.  747,  9  Pa.  Dist.  R.  308,  holding  United  States  tax  on 
legacies  and  distributive  shares  valid  as  uniform  excise;  Black  v.  State,  113  Wis. 
223,  90  Am.  St.  Rep.  853,  89  N.  W.  522,  holding  inheritance  tax  upon  estates  of 
specified  value,  while  those  of  less  value  exempt,  invalid  for  arbitrary  discrim- 
ination between  beneficiaries  of  same  class;  Dixon  v.  Ricketts,  26  Utah,  225,  72 
Pac.  947;  State  v.  Clark,  30  Wash.  446,  71  Pac.  20,  sustaining  validity  of  in- 
heritance tax. 

Cited  in  note  (4  L.  R.  A.  171)  on  succession  or  inheritance  tax  not  a  tax  on 
property. 

— -  Property  -vrlttain  state. 

Cited  in  Callahan  v.  Woodbridge,  171  Mass.  598,  51  N.  E.  176,  holding  cash 
and  bonds  of  foreign  company  transferable  by  delivery,  and  located  within  state 
subject  to  collateral  inheritance  tax;  Re  Romaine,  127  N.  Y.  87,  12  L.  R.  A.  408. 
27  N.  E.  759,  holding  nonresident's  personalty  invested  or  habitually  kept  within 
state  subject  to  collateral  inheritance  tax  on  nonresident  decedent's  property 
within  state;  Small's  Estate,  11  Pa.  Co.  Ct.  6,  30  W.  N.  C.  522,  holding  nonresi- 
dent's interest  in  limited  partnership,  organized  and  operating  in  state,  subject 
to  collateral  inheritance  tax  on  property  within  state;  Ruckgaber  v.  Moore,  104 
Fed.  951,  holding  personalty  of  nonresident  alien  not  within  United  States  in- 
heritance tax  on  such  property  as  would  pass  under  state  intestate  laws;  Kidman 
V.  Martinez,  184  U.  S.  588,  46  L.  ed.  703,  22  Sup.  Ct.  Rep.  515,  holding  American 
securities  passing  by  will  of  nonresident  alien  and  intestate  laws  of  Spain  not 
within  United  States  inheritance  tax  on  personalty  passing  by  will  or  by  in- 
testate laws  of  any  state  or  territory;  Re  Bronson,  150  N.  Y.  17,  34  L.  R.  A.  244, 
44  N.  E.  707  (dissenting  opinion),  majority  holding  foreign-held  capital  stock 
of  domestic  corporation  within  inheritance  tax  upon  nonresident  decedent's  prop- 
ertv  within  state. 

Cited  in  footnote  to  Re  Swift's,  18  L.  R.  A.  709,  as  to  what  is  subject  to  suc- 
cession tax. 

Distinguished  in  Weaver  v.  State,  110  Iowa,  331,  81  N.  W.  603,  holding  cattle 
or  proceeds  thereof,  in  foreign  state,  not  subject  to  collateral  inheritance  tax  as 
within  jurisdiction  of  state. 

3  L.  R.  A.  376,  BRIDGERS  v.  TAYLOR,  102  N.  C.  86,  8  S.  E.  893. 
Adopted  constmetlon   of  Mtatntes. 

Cited  in  Harper  v.  Pinkston,  112  N.  C.  301,  17  S.  E.  161,  holding  in  concurring 
opinion  Code  provisions  presumed  enacted  with  knowledge,  if  not  approval,  of 
prior  construction  where  previously  in  force;  Redmond  v.  Tarboro,  106  N.  C.  135. 
7  L.  R.  A.  543,  10  S.  E.  845,  holding  this  rule  not  absolutely  binding,  but  valuable 
aid  to  construction. 

Cited  in  footnote  to  Wolf  v.  Youbert,  21  L.  R.  A.  772,  which  requires  applica- 
tion, in  construing  adopted  statute,  of  construction  of  courts  of  state  from  wfaidi 
adopted. 
Inclusion  of  "property." 

Cited  as  changed  by  statute  in  Durham  Fertilizer  Co.  y.  Little,   118  N.  C. 
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818,  24  8.  E.  664,  holding  debtor  subject  to  arrest  for  fraudulent  conveyance  of 
realty,  under  N.  C.  Code,  §  3765   (6). 

3  L.  R.  A.  378,  TEN  EYCK  v.  PONTIAC,  0.  &  P.  A.  R.  CO.  74  Mich.  226,  16 
Am.  St.  Rep.  633,  41  N.  W.  905. 

Creditor's  bill  to  set  aside  subsequent  foreclosure  and  assess  stock,  dismissed 
in  114  Mich.  496,  72  N.  W.  362. 

Parol  evidence   of   resolution. 

Cited  in  Ludington  Water-Supply  Co.  v.  Ludington,  119  Mich.  487,  78  N.  W. 
668,  in  statement  that  competency  of  parol  proof  of  adoption  of  resolution  by 
conHkion  council  not  for  determination;  Zalesky  v.  Iowa  State  Ins.  Co.  102  Iowa, 
515,  70  N.  W.  187,  holding  parol  evidence  of  directors*  proceedings  admissible, 
if  no  record  made;  Cowley  v.  School  Dist.  No.  3,  130  Mich.  637,  90  N.  W.  680, 
denying  admissibility  of  parol  contradiction  of  records  to  show  teacher's  contract 
authorized. 

l^oanM    front    and    compeniiatlon    of   corporate    director. 

Cited  in  Jones  v.  Hale,  32  Or.  473,  52  Pac.  311,  upholding  director's  right  to 
recover  from  solvent  corporation  on  mortgage  given  to  him  in  good  faith;  Huf- 
faker  v.  Krieger,  107  Ky.  205,  46  L.  R,  A.  386,  footnote,  p.  384,  63  S.  W.  288, 
which  holds  directors  entitled  to  compensation  for  extraordinary  services  per- 
formed without  contract,  by  which  company  saved  from  bankruptcy;  Pfeiffer  v. 
Lansberg  Brake  Co.  44  Mo.  App.  66,  holding  director  of  corporation  not  entitled 
to  compensation  as  secretary  without  express  p rearrangement ;  West  Point 
Teleph.  &  Teleg.  Co.  v.  Rose,  76  Miss.  65,  23  So.  629,  discussing  without  deciding, 
corporate  liability  in  quantum  meruit  for  essential  services  by  promoter  and  sec- 
retary; Brown  v.  Republican  Mountain  Silver  Mines,  17  Colo.  425,  16  L.  R,  A.  428, 
footnote,  p.  426,  30  Pac.  66,  which  requires  special  provision  for  compensation  for 
services  as  director. 

Cited  in  footnotes  to  Eaton  v.  Robinson,  29  L.  R.  A.  100,  which  requires  officers 
10  account  for  salaries  voted  for  and  paid  to  deprive  stockholders  of  rights; 
Bassett  v.  Fairchild,  52  L.  R.  A.  611,  which  sustains  director's  right  without  di- 
rect contract,  to  compensation  for  services  not  connected  with  office. 

Distinguished  in  Bums  v.  Commencement  Bay  Land  &.  Improv.  Co.  4  Wash. 
.^67,  30  Pac.  668,  denying  right  to  recover  from  corporation  for  regular  services 
as  trustee  without  authority  in  articles,  by-laws,  or  other  source  than  trustees 
themselves. 

Conntltnttonal    Ib.tv. 

Cited  in  Warner  v.  Auditor  General,  129  Mich.  654,  89  N.  W.  691,  holding  act 
giving  salaried  officers  compensation  for  acting  as  auditors  void. 

Estoppel  to  complain  as  stocklioldern  of  act  an  directors. 

Cited  in  Ten  Eyck  v.  Pontiac,  O.  &  P.  A.  R,  Co.  114  Mich.  500,  72  N.  W.  362, 
holding  corporation's  creditor  participating  as  director  in  issuance  of  "full  paid" 
stock  cannot  assert  fraud  upon  creditors. 

Vote  by  majority  of  qnornm. 

Cited  in  Smith  v.  State,  64  Kan.  733,  68  Pac.  641,  holding  vote  by  majority  of 
quorum  to  confess  judgment  valid. 
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3  L.  R.  A.  381,  THOMAS  v.  HARTSHORNE,  45  N.  J.  Eq.  215,  16  Atl.  916. 

3  L.  R.  A.  383,  ROBINSON  v.  HUGHES,  117  Ind.  293,  10  Am.  St.  Rep.  45,  20 

N.  E.  220. 
Statutory    exemptions. 

Cited  in  Chatten  v.  Snider,  126  Ind.  390,  26  N.  E.  166,  holding  exemption  under 
original  execution  not  preventive  of  one  under  alias  execution  under  statute  pro- 
viding that  such  property  "shall  not  be  liable;"  Moss  v.  Jenkins,  146  Ind.  594, 
45  N.  E.  789,  holding  exemption  waived  by  failure  to  claim  before  sale,  under 
statute  requiring  debtor  to  make  schedule  before  receiving  exemption;  Noyes  v. 
Belding,  5  S.  D.  619,  59  N.  W.  1069,  holding  reasonable  time  must  be  allowed 
wife  to  claim  exemption  after  husband's  failure  to  demand  it,  in  absence  of  stat- 
utory limit;  Stout  v.  Price,  24  Ind.  App.  368,  56  N.  E.  857,  upholding  debtor's 
right  to  claim  exemption  at  any  time  before  execution  sale. 

Cited  in  footnotes  to  Equitable  Life  Assur.  Soc.  v.  Goode,  35  L.  R.  A.  690,  which 
holds  law  library  of  attorney  occupying  part  of  time  in  legal  business  exempt; 
Consolidated  Tank  Line  Co.  v.  Hunt,  12  L.  R.  A.  476,  which  holds  oil  deliverer's 
team  exempt. 

Distinguished  in  State  ex  rel.  Miller  v.  Day,  3  Ind.  App.  159,  29  N.  E.  436, 
holding  no  exemption  from  levy  upon  personalty  received  upon  dissolution  of 
partnership  subsequent  to  issuance  of  execution  on  judgment  against  firm. 

3  L.  R.  A.  385,  CLEVELAND  ROLLING  MILL  CO  v.  CORRIGAN,  46  Ohio  St. 

283,   15  Am.  St.  Rep.  596,  20  N.  E.  466. 
Effect  of  omission  of  further  Instrnctlon. 

Cited  in  Columbus  R.  Co.  v.  Rittor,  67  Ohio  St.  63,  65  N.  E.  613,  holding  no 
error  upon  general  exception  to  unobjectionable  instruction,  for  failure  to  fur- 
ther instruct,  under  statute  making  such  objection  reach  all  errors  "in"  charge. 
Care  required  on  part  of  children. 

Cited  in  Smith  v.  Pittsburgh  &  W.  R.  Co.  90  Fed.  790,  and  Hepfel  v.  St.  Paul. 
M.  &  M.  R.  Co.  49  Minn.  267,  51  N.  W.  1049,  holding  child  bound  to  use  suoli 
care  as  might  be  reasonably  expected  of  child  of  his  age  and  intelligence,  in  view 
of  the  circumstances;  Cincinnati  Street  R.  Co.  v.  Wright,  54  Ohio  St.  192,  32 
L.  R.  A.  343,  43  N.  E.  688,  Affirming  9  Ohio  C.  C.  511,  holding  boy  bound  to  no 
higher  care  than  other  boys  of  similar  age  and  circumstances,  without  proof  of 
special  intelligence;  Weldon  v.  Philadelphia,  W.  &  B.  R.  Co.  2  Penn.  (Del.)  13. 
43  Atl.  156,  holding  general  rule  to  be  modified  according  to  individual  ma- 
turity and  capacity  and  familiarity  with  conditions;  Cleveland  Terminal  &  Val- 
ley R.  Co.  V.  Heiman,  16  Ohio  C.  C.  493,  holding  bright  boy  of  twelve  guilty  of 
contributory  negligence  in  playing  on  railroad,  totally  indifferent  to  dangerou-* 
surroundings;  Foy  v.  Toledo  Consol.  Street  R.  Co.  10  Ohio  C.  C.  156,  holding 
that  lad  of  twelve  years,  accustomed  to  street  cars,  may  be  found  guilty  of  con- 
tributory negligence;  Consolidated  Street  R.  Co.  v.  Maier,  9  Ohio  C.  C.  271, 
holding  in  action  for  personal  injuries,  that  allegation  that  plaintiff  was  fifteen, 
and  not  of  siifficient  age  and  experience  to  do  work  assigend,  insufficient  all^r^- 
tion  of  ignorance  or  incapacity;  Lake  Erie  &  W.  R.  Co.  v.  Mackey,  53  Ohio  St. 
383.  29  L.  R.  A.  760.  53  Am.  St.  Rep.  640,  41  N.  E.  980,  holding  averment  that 
plaintiff  is  aged  nine  years  and  of  immature  experence  and  judgment  sufficiently 
rebuts  legal  presumption  of  contributory  negligence;  New  Albany  Forge  &  Roll- 
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ing  Mill  V.  Cooper,  131  Ind.  366,  30  X.  E.  294,  holding  contributory  negligence 
not  inferable  from  averment  of  injury  to  infant,  alleged  to  be  ignorant  and  un- 
informed of  danger  from  hot  slag. 

Cited  in  footnote  to  Gleason  v.  Smith,  55  L.  R.  A.  622,  which  denies  liability 
for  injury  by  collision  with  team,  to  twelve-year-old  boy  using  street  as  play- 
ground. 

Cited  in  note  (12  L.  R.  A.  217)  on  contributory  negligence  of  infant  of  tender 
age. 

Impated   nevllgrence. 

Cited  in  footnote  to  Casey  v.  Smith,  9  L.  R.  A.  259,  which  holds  negligence  of 
custodian  imputable  to  young  child. 

Cited  in  notes  (6  L.  R.  A.  143)  on  imputed  negligence;  (6  L.  R.  A.  545)  on  doc- 
trine of  contributory  negligence  of  parent  or  guardian  imputed  to  child;  (17  L. 
R.  A.  79)  on  imputation  to  child  of  parent's  negligence. 

Rlgrht  of  action  for  Injuries  or  deatli. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  Slater,  6  L.  R.  A.  418,  which  author- 
izes allowance  to  infant  for  loss  by  injury,  of  earnings  during  minority. 

Cited  in  notes  (5  L.  R.  A.  172)  on  actions  for  damages  for  death  caused  by 
negligence;  (6  L.  R.  A.  537)  on  suit  by  infant  for  negligent  injury;  (7  L.  R.  A. 
154,  4  L.  R.  A.  261)  on  liability  for  death  caused  by  negligence;  (5  L.  R.  A.  340) 
on  the  law  of  the  land. 

Care  required  tow^ard  children  or  employees. 

Cited  in  Herdman-Harrison  Milling  Co.  v.  Spehr,  46  111.  App.  31,  holding  that 
employer  must  supplement  employee's  lack  of  requisite  capacity  by  reason  of 
youth,  by  instructions  and  safeguards  suflScient  to  enable  him  to  avoid  patent 
danger  by  ordinary  care;  Fitzgerald  v.  Alma  Furniture  Co.  131  N.  C.  640,  42  S. 
E.  946,  holding  evidence  of  employee's  youth,  inexperience,  and  ignorance  of  na- 
ture and  dangers  of  work,  and  of  employer's  failure  to  instruct,  may  be  submitted 
in  action  for  personal  injuries;  Becker  v.  Cincinnati  Street  R.  Co.  1  Ohio  N.  P. 
360,  holding  permitting  children  to  play  in  yard  from  which  they  could  get  into 
street  not  proximate  cause  in  law  Ifor  subsequent  accident  in  street;  (8  L.  R.  A. 
490,  491)  on  relations  of  master  and  minor  employees;  (8  L.  R.  A.  843,  844)  on 
care  to  be  exercised  toward  children  to  avoid  injuries;  (41  L.  R.  A.  39)  on  knowl- 
edge as  element  of  an  employer's  liability  to  injured  servant;  (44  L.  R.  A.  61,  63, 
72)  on  duty  of  master  to  instruct  and  warn  his  servants  as  to  perils  of  the 
employment. 

Distinguished  in  Hinds  v.  E.  P.  Breckenridge  Co.  16  Ohio  C.  C.  17,  denying  lia- 
bility to  trespassing  child  for  negligent  injury. 

XegrllKent   kllllnKT   In  another  Mtnte. 

Cited  in  footnote  to  O'Reilly  v.  New  York  &  N.  E.  R.  Co.  6  L.  R.  A.  719,  which 
holds  action  maintainable  for  negligent  killing  in  another  state,  where  action 
survived  by  the  statutes  of  both  states. 

3  L.  R.  A.  390,  SANDERS  v.  ST.  LOUIS  &  N.  0.  ANCHOR  LINE,  97  Mo.  26,  10 

S.  W.  595. 
Constrnctlon     of    re-enacted     provisions. 

Cited  in  Ex  parte  Durbin,  102  Mo.  103,  14  S.  W.  821,  holding  that  prior  con- 
struction of  statute  is  part  of  subsequent  re-enactment  in  same  words;  State  v. 
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Hope,  100  Mo.  353,  8  L.  R.  A.  610,  13  S.  W.  490,  holding  statute  extending  law 
as  to  witnesses  in  civil  cases  to  criminal  cases  re-enacted  with  reference  to  rule 
against  general  objections  to  evidence;  State  v.  Hamey,  168  Mo.  195,  57  Lh  R.  A. 
855,  67  S.  W.  620,  holding  adoption  of  new  constitution  preserving  rights  of  jurv 
trial  as  heretofore  enjoyed  not  inclusive  of  statutory  right  of  jury  assessment  of 
alternative  punishment. 

Cited  in  footnote  to  Maynard  v.  First  Representative  District,  11  L.  R.  A.  332, 
which  holds  Constitution  to  be  interpreted  in  light  of  its  own  history. 

Cited  in  note  (5  L.  R.  A.  668)  on  construction  of  adopted  statute  as  part 
thereof. 

Jurisdiction  on  interstate  river. 

Cited  in  State  v.  Metcalf,  65  Mo.  App.  686,  holding  county  court  has  jurisdiction 
of  offense  beyond  middle  of  boundary  river,  under  enabling  act;  Cooley  v.  Golden. 
52  Mo.  App.  235,  holding  jurisdiction  extends  only  to  interstate  boundary  lin<* 
when  river  abandons  channel ;  Wedding  v.  Meyler,  102  _U.  S.  584,  48  L.-  ed.  575.  24 
Sup.  Ct.  Rep.  322,  Reversing  107  Ky.  701,  60  S.  W.  20,  holding  jurisdiction 
acquired  under  Virginia  compact,  by  Indiana  court  by  service  of  process  on  Ohi:"> 
river  on  Kentucky  side  of  low-water  mark;  Cook  v.  State,  81  Miss.  150,  32  So.  312. 
holding  that  thread  of  Mississippi  marks  territorial  jurisdiction  of  state  court -v 
over  violations  of  liquor  law;  State  v.  Faudre  (W.  Va.)  63  L.  R.  A.  881,  46  S. 
E.  269,  holding  that  Ohio  may  fix  charges  for  ferriage  from  its  side  of  river  v* 
West  Virginia. 

3  L.  R.  A.  392,  Re  ATKINSON,  16  R.  I.  413,  27  Am.  St.  Rep.  745,  16  Atl.  712, 
Revocation   of   trust. 

Cited  in  note  (15  L.  R.  A.  76)  on  power  to  revoke  or  set  aside  voluntary  trust 
or  settlement. 

Creation  of  trust. 

Cited  in  Peoples  Sav.  Bank  v.  Webb,  21  R.  I.  220,  42  Atl.  874,  holding  trust  not 
created  by  deposit  in  bank  in  the  name  of  depositor  as  trustee  for  infant  son. 
only  intended  to  constitute  trust  in  case  of  death;  Tygard  v.  McComb,  54  Mo. 
App.  92,  holding  deposit  to  credit  of  minor  daughters,  intended  to  be  depositor*s 
during  life  but  to  pass  upon  his  death,  no  gift;  Grieves  v.  Keane,  23  R.  I.  137^ 
49  Atl.  501,  holding  trust  created  by  placing  money  in  hands  of  party  for  third 
person;  Merigan  v.  McGonigle,  205  Pa.  327,  54  Atl.  994,  sustaining  niece's  right  to 
money  deposited  in  bank  "in  trust"  for  her,  although  pass  book  never  delivered. 

Cited  in  notes  (4  L.  R.  A.  328)  on  recovery  back  of  special  deposit;  (5  L.  R.  A, 
72)  on  essentials  to  gift;  (19  L.  R.  A.  700)  on  delivery  of  bank  book  to  sustain 
gift  of  money  in  bank;  (32  L.  R.  A.  374)  on  what  sufficient  to  show  trust  in 
money  deposited. 

3  L.  R.  A.  394,  STATE  v.  COLLINS,  16  R.  I.  371,  17  Atl.  131. 
Revnlatinir  bicycle  ridingr* 

Citing  in  Holland  v.  Bartch,  120  Ind.  50,  16  Am.  St.  Rep.  307,  2B  N.  E.  83, 
holding  bicyclist  has  same  rights  as  driver  of  vehicle  in  street;  Geiger  v.  Per- 
kioraen  &  R.  Tump.  Road,  28  L.  R.  A.  460,  4  Pa.  Dist.  R.  113,  holding  that  tolls 
might  be  collected  from  riders  of  bicycles  (Reversed  in  supreme  court) ;  Swift  v. 
Topeka,  43  Kan.  673,  8  L.  R.  A.  774,  23  Pac  1075,  holding  that  act  forbidding  bi- 
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cyclists  to  use  public  bridge  meant  part  devoted  to  pedestrians;  Rlcharson  v. 
Panvers,  176  Mass.  414,  50  L,  R.  A.  127,  79  Am.  St.  Rep.  320,  57  N.  E.  688,  holding 
term  "carriage"  in  statute  docs  not  include  bicycle;  North  Chicago  Street  R.  Co. 
V.  Cossar,  203  HI.  614,  68  N.  E.  88,  denying  damages  for  injuries  from  collision 
with  street  car,  resulting  from  careless  riding  of  bicycle. 

Cited  in  note  (47  L.  R.  A.  293)  on  bicyclists  entitled  to  benefits  and  subject 
to  burdens  of  rules  of  the  road. 

3  L.  R.  A.  394,  MILLS  v.  DAVIS,  113  N.  Y.  243,  21  N.  E.  68. 
IVlien  statute  of  llmitatlon«  bars  action. 

Cited  in  Knapp  v.  Greene,  79  Hun,  266,  29  N.  Y.  Supp.  350,  holding  statute  of 
limitations  nms  against  note  payable  on  demand  "after  three  months'  notice" 
from  4ate;  Hardon  v.  Dixon,  77  App.  Div.  244,  78  N.  Y.  Supp.  1061  (dissenting 
opinion) ,  majority  holding  that  statute  begins  to  run  day  after  date  of  note  pay- 
able "on  demand  after  date." 

Distinguished  in  Oaks  v.  Taylor,  30  App.  Div.  179,  51  N.  Y.  Supp.  775,  holding 
statute  of  limitations  does  not  rim  from  date  of  contract,  against  conditional 
promise  to  buy  back  stock. 

Evidence  of  part  payment. 

Cited  in  Purdy  v.  Purdy,  47  App.  Div.  96,  62  N.  Y.  Supp.  153,  holding  indorse- 
ment of  part  payment  by  payee  on  note  must  be  proved  to  have  been  before  bar 
of  statute;  Wellman  v.  Miner,  179  111.  334,  53  N.  E.  609,  holding  corroborating 
evidence  of  indorsement  of  part  payment  sufficient  to  take  it  out  of  statute: 
Schlotfeldt  V.  Bull,  18  Wash.  67,  60  Pac.  590,  holding  mere  indorsement  of  part 
payment  without  corroborative  proof  not  admissible;  Harding  v.  Grim,  25  Or.  510, 
36  Pac.  634,  holding  indorseftient  of  part  payment,  made  after  bar  of  statute, 
inadmissible;  Bouton  v.  Hill,  4  App.  Div.  255,  38  N.  Y.  Supp.  498,  holding  in- 
dorsement of  difference  between  face  of  note  and  amount  due  to  be  part  payment, 
taking  note  out  of  statut^e  of  limitations;  Re  Hearman,  1  Power,  39,  45  N.  Y.  S. 
R.  179,  19  N.  Y.  Supp.  539,  holding  indorsement  of  principal  or  interest  on  note 
must  be  proved  to  have  been  made  before  statute  runs;  Decker  v.  Zeluff,  23  App. 
Div.  Ill,  48  N.  Y.  Supp.  384,  holding  delivery  of  plants,  proceeds  to  be  credited 
on  bond,  part  payment;  Re  Salisbury,  41  Misc.  278,  84  N.  Y.  Supp.  215,  holding 
unsigned  indorsements  on  note  after  it  had  outlawed  inadmissible;  Ward  v.  Hoag, 
78  App.  Div.  511,  79  X.  Y.  Supp.  706,  holding  evidence  of  indorsements  made  on 
note  before  it  outlawed  admissible  in  action  on  note  to  which  statute  pleaded. 

ET-iclence  of  personal   traniiaction«  Trltlt   deceajied. 

Cited  in  Kroh  v.  Heins,  48  Neb.  696,  67  N.  W.  771,  holding  party  with  direct 
interest  cannot  testify  against  representatives  of  deceased  concerning  personal 
transaction;  Van  Vechten  v.  Van  Vechten,  65  Hun,  223,  20  N.  Y.  Supp.  140,  hold- 
ing indorsement  on  note  by  deceased  inadmissible  as  a  personal  transaction. 

3  L.  R.  A    397,  McKENSEY  v.  EDWARDS,  88  Ky.  272,  21  Am,  St.  Rep.  339,  10  S. 

W.  816. 
Corporations  I   form   of  contractu. 

Cited  in  Garrett  v.  Belmont  Land  Co.  94  Tenn.  472,  29  S.  W.  726,  holding  deed 
containing  no  recital  of  authority  for  execution,  signed  by  one  describing  himself 
as  president  of  corporation,  but  without  corporate  seal,  and  acknowledged  by  him 
individually,  not  deed  of  corporation. 
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Cited  in  footnote  to  Reeve  v.  First  Nat.  Bank^  16  L.  R.  A.  143,  which  holds  note 
signed  with  individual  name,  with  designation  of  official  position  in  corporation, 
is  prima  facie  individual  obligation,  but  parol  evidence  admissible  to  show  eon- 
tract  that  of  corporation. 

Cited  in  note  (20  L.  R.  A.  707)  on  admissibility  of  extrinsic  evidence  to  show 
who  is  liable  as  maker  of  note. 

Indlvldnal    liability    of    directors. 

Cited  in  notes   (9  L.  R.  A.  653)  on  liability  of  directors  of  corporation;    (4  L. 
R.  A.  747  on  personal  responsibility  of  directors  to  creditors ;    ( 12  L.  R.  A.  366 ) 
on  individual  liability  on  contracts  of  corporation;   (12  L.  R.  A.  346)  on  respon- 
sibility of  agent  on  his  contracts;    (19  L.  R,  A.  677)    on  personal  liability  of 
officers  on  note  made  for  corporation. 

3  L.  R.  A.  398,  Ex  parte  GRIFFITHS,  118  Ind.  83,  10  Am.  Rep.  107,  20  N.  E.  513. 
Judicial   functions. 

Cited  in  Foreman  v.  Hennepin  County,  64  Minn.  372,  67  N.  W.  207,  holding  in- 
valid act  conferring  powers  upon  probate  judge  concerning  inebriates;  Griffin  v. 
State,  119  Ind.  521,  22  N.  E.  7,  holding  act  requiring  judge  to  prepare  syllabi  of 
reports  invalid;  Vigo  County  v.  Stout,  136  Ind.  59,  22  L.  R.  A.  401,  35  N.  E.  683, 
holding  court  had  control  of  running  of  elevator  in  courthouse ;  ^tate  ex  rel.  White 
V.  Barker,  116  Iowa,  110,  57  L.  R.  A.  252,  89  N.  W.  204,  holding  court  cannot  ap- 
point trustees  for  a  waterworks  system;  Re  Atty.  Gen.  21  Misc.  108,  47  N.  Y.  Supp. 
20,  holding  act  imposing  nonjudicial  duties  on  supreme  court  invalid;  State  ex 
rel.  Hovey  v.  Noble,  118  Ind.  355,  4  L.  R.  A.  105,  10  Am.  St.  Rep.  143,  21  N.  E.  244, 
holding  act  establishing  commissioners  as  judicial  assistants  to  the  court,  without 
power  of  appointment  in  court,  invalid;  Board  of  White  County  v.  Gwin,  136  Ind. 
586,  22  L.  R.  A.  413,  36  N.  E.  237,  holding  constitutional  laws,  however  unwise  and 
impolitic,  binding  on  courts;  Barnett  v.  State,  42  Tex.  Crim.  Rep.  321,  62  S.  W. 
765   (dissenting  opinion),  majority  sustaining  statute  providing  conviction  shall 
not  be  reversed  on  appeal  where  exception  not  reserved. 

Cited  in  footnote  to  Ilerndon  v.  Imperial  F.  Ins.  Co.  18  L.  R.  A.  547,  which  denies 
legislative  power  to  give  right  to  rehearing  contrary  to  court  rule. 

Distinguished  in  Jackson  County  v.  State,  147  Ind.  493,  46  N.  E.  908,  holding 
legislature  might  authorize  judges  to  perform  ministerial  duties  in  proceedings  to 
relocate  county  seat. 

3  L.  R.  A.  400,  STAXBROUGH  v.  COOK,  38  Fed.  369. 
Removal  of  separable  controversy. 

Cited  in  Bates  v.  Carpentier,  98  Fed.  454,  and  Carothers  v.  McKinley  Min.  ft 
Smelting  Co.  116  Fed.  951,  holding  action  to  quiet  title,  with  several  defendants, 
severable  and  removable;  Sherwood  v.  Newport  News  &  M.  Valley  Co.  55  Fed.  5» 
holding  cause  can  be  removed  when  plaintiffs  are  aliens;  Spangler  v.  Atchison,  T. 
&  S.  F.  R.  Co.  42  Fed.  307,  holding  nonresident  defendant  may  remove  cause  when 
controversy  is  separable;  Insurance  Co.  v.  Delnware  Mnt.  Ins.  Co.  50  Fed.  257, 
holding  plaintiff  cannot  join  separate  and  distinct  causes,  legal  and  equitable,  to 
])revpnt  removal  to  Federal  court;  St.  Louis,  A.  &  T.  R.  Co.  v.  Trigg,  63  Ark.  538, 
40  S.  W.  579,  holding  all  defendants  must  join  in  application  to  remove  cause. 
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3  L.  R.  A.  403,  PEOPLE  v.  ELLIOTT,  74  Mich.  264,  16  Am.  St.  Rep.  640,  41  N. 

W.  916. 
"What  IM  «  lottery. 

Cited  in  Reilley  v.  United  States,  46  C.  C.  A.  34,  106  Fed.  904,  upholding  convic- 
tion of  conspiracy  in  carrying  on  lottery  called  policy;  State  v.  Dalton,  22  R.  I. 
83,  48  L.  R.  A.  779,  84  Am.  St.  Rep.  818,  46  Atl,  234,  holding  trading  stamps  not 
a  lottery;  Reilly  v.  Gray,  77  Hun,  409,  28  N.  Y.  Supp.  811,  holding  betting  on  horse 
racing  not  a  lottery  within  constitutional  prohibition;  Chancy  Park  Land  Co.  v. 
Hart,  104  Iowa,  596,  73  N.  W.  1059,  holding  sale  of  lots  to  persons,  to  be  appor- 
tioned as  the  purchasers* might  decide,  not  a  lottery;  Quatsoe  v.  Eggleston,  42  Or. 
319,  71  Pac.  66,  holding  offer  of  piano  for  one  holding  largest  number  of  tickets 
given  by  merchant  not  illegal;  United  States  v.  Rosenblum,  121  Fed.  182,  holding 
offer  of  prize  for  nearest  estimate  to  number  of  cigarettes  on  which  tax  paid, 
accompanied  with  coupons,  not  lottery. 

Cited  in  footnotes  to  State  ex  rel.  Kellogg  v.  Kansas  Mercantile  Asso.  11  L.  R. 
A.  430,  which  holds  scheme  for  distribution  of  prizes  by  chance,  a  lottery;  Martin 
v.  Richardson,  19  L.  R.  A.  692,  which  holds  unlawful  purchaser  of  lottery*  ticket 
entitled  to  recover  proceeds  from  one  fraudulently  obtaining  after  prize  is  drawn; 
Lynch  v.  Rosenthal,  31  L.  R.  A.  835,  which  holds  sale  of  lots  to  be  drawn  by  lot, 
with  one  prize  lot  to  be  given  to  one  of  purchasers  as  result  of  chance,  void ;  State 
ew  rel.  Prout  v.  Nebraska  Home  Co.  60  L.  R.  A.  448,  which  holds  scheme  by 
which  common  fund  distributed  among  contributors,  a  valuable  preference  in 
distribution  depending  on  chance,  a  lottery;  State  ex  rel.  Sheets  v.  Interstate  Sav. 
Invest.  Co.  52  L.  R.  A.  531,  which  holds  unlawful,  contracts  of  investment  securi- 
ties, etc.  capable  of  redemption  before  fixed  credit  accumulated  and  otlierwise  giv- 
ing unequal  preferences  to  holders;  Thornhill  v.  O'Rear,  31  L.  R.  A.  702,  which 
holds  agreement  by  one  person  to  take  all  chances  of  raffle  not  iml awful ;  Equitable 
Loan  &  Security  Co.  v.  Waring,  62  L.  R.  A.  93,  which  holds  consideration,  prize, 
and  chance,  elements  necessary  to  constitute  lottery. 

Cited  in  notes  (7  L.  R.  A.  599,  601  )on  what  constitutes  a  lottery;   (8  L.  R.  A. 
671)  on  definition  of  lottery  schemes;    (10  L.  R.  A.  60)   on  lotteries  and  lottery 
tickets. 
Gambllngr  paraphernalia. 

Cited  in  People  v.  Hess,  85  Mich.  131,  48  N.  W.  181,  holding  officer  might  seize 
gambling  paraphernalia  without  search  warrant. 

3  L.  R.  A.  406,  HAROLD  v.  JONES,  86  Ala.  274,  5  So.  438. 
RlfflitM   In   driving:  logrs. 

Cited  in  Coyne  v.  ]Mi.ssissippi  &  R.  River  Boom  Co.  72  Minn.  536,  41  L.  R.  A. 
498,  71  Am.  St.  Rep.  508,  75  X.  W.  748,  holding  owner  of  lawfully  placed  boom 
in  navigable  river  not  liable  for  damapres  caused  by  jam  not  formed  by  his  negli- 
gence; Outterson  v.  Gould,  77  Hun,  431,  28  N.  Y.  Supp.  789,  holding  damages  not 
recoverable  for  carrying  away  of  dam  in  high  water  when  reasonable  care  was 
used  in  driving  logs. 

Cited  in  footnote  to  New  Orleans  &  N.  E.  R.  Co.  v.  McEwen,  38  L.  R.  A.  134, 
which  holds  owner  not  liable  for  damage  by  driving  logs  broken  from  raft  in  vio- 
lent storm. 

Cited  in  notes  (39  L.  R.  A.  491)  on  right  to  construct  log  boom;  (3  L.  R.  A. 
809)  on  facilities  of  mill  owners  for  passage  of  logs;   (41  L.  R.  A.  372)  on  right  to 
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use  stream  for  floating  logs;  (39  L.  R.  A.  493)  on  private  right  of  action  against 
owner  of  log  boom. 

'What  -v^atem  are  navtirable. 

Cited  in  Bayzer  v.  McMillan  Mill  Co.  105  Ala.  399,  53  Am.  St.  Rep.  133,  16  So. 
fi23,  holding  creek,  never  used  except,  spasmodically,  for  floating  RawlogB  and 
lumber,  not  Navigable. 

Cited  in  footnotes  to  Heyward  v.  Farmers*  Min.  Co.  28  L.  R.  A.  42,  which  holds 
navigable  capacity  test  of  navigability;  Olive  v.  State,  4  L.  R.  A,  33,  which  holds 
stream  navigable  throughout  year  when  adaptable  for  valuable  floatage  at  usual 
stage  of  water. 

Cited  in  note  (5  L.  R.  A.  393)  on  navigable  watercourses. 

Riparian  rlirhts. 

Cited  in  notes  (5  L.  R.  A.  62)  on  riparian  rights  of  owners  bounding  on  nav- 
igable stream;  (13  L.  R.  A.  828)  on  recognition  and  enforcement  in  equity  of 
rights  of  riparian  proprietors;   (9  L.  R.  A.  19^5)  on  franchise  of  water  companies. 

3  L.  R.  A.  409,  SUPREME  LODGE,  K.  OF  P.  v.  KNIGHT,  117  Ind.  489,  20  N.  E. 

479. 
Remedies   by   and   agralnst   mutual   benefit   company. 

Cited  in  Gibson  v.  Megrew,  154  Ind.  281,  48  L.  R.  A.  366,  56  N.  E.  674,  holding 
mortuary  assessment  in  benefit  association  cannot  be  collected  by  action;  Great 
Western  Mut.  Aid  Asso.  v.  Colmar,  7  Colo.  App  281,  43  Pac  169,  holding  action, 
and  not  mandamus,  proper  remedy  to  compel  assessment  for  death  claim;  Sour- 
wine  V.  Supreme  Lodge  K.  of  P.  12  Ind.  App.  450,  54  Am.  St.  Rep.  532,  40  X.  E. 
646,  holding  beneficiaries  can  recover  when  member  of  association  was  wrongfully 
refused  transfer  to  another*  class  by  association's  medical  examiner;  Supreme 
Council,  O.  of  C.  F.  v.  Forsinger,  125  Ind.  53,  9  L.  R.  A.  501,  21  Am.  St  Rep.  196, 
25  X.  E.  129,  holding  beneficiary  of  benefit  association  not  bound  to  anticipate 
defense  in  action  for  injuries;  Fullenwider  v.  Supreme  Council  of  R.  L.  73  111. 
App.  338,  holding  injunction  would  not  be  granted  to  restrain  the  enforcement  of 
amendments  to  by-laws  of  fraternal  society;  Schmidt  v.  German  Mut.  Ins.  Co.  4 
Ind.  App.  342,  30  N.  E.  939,  holding  notice  required  to  forfeit  mutual  fire  insur- 
ance company's  policy  is  personal. 

Cited  in  notes  (13  L.  R.  A.  625)  on  binding  eflfeet  of  judicial  decisions  by  mu- 
tual benefit  associations;  (7  L.  R.  A.  582)  on  conclusiveness  of  erroneous  judg- 
ments until  reversal. 

By-lai^«  of  benevolent  societies. 

Cited  in  Evans  v.  Southern  Tier  Masonic  Relief  Asso.  76  App.  Div.  156,  78  N. 
Y.  Supp.  611,  holding  constitution  and  by-laws  of  mutual  benefit  society  must  be 
taken  as  a  whole  in  determining  the  contract  with  member;  Peterson  v.  Gibeon, 
191  111.  368,  54  L.  R.  A.  838,  85  Am.  St.  Rep.  263,  61  N.  E.  127,  holding  certifi- 
cate issued  on  condition  of  compliance  with  by-laws  refers  to  those  then  existing; 
Farmers  Mut.  Hail  Ins.  Asso.  v.  Slattery,  115  Iowa,  415,  88  N.  W.  949,  holding 
agreement  of  member  of  benefit  association  to  be  bound  by  by-laws  refers  to  those 
then  in  existence;  Fullenwider  v.  Supreme  Council  of  R.  L.  180  111.  626,  72  Am. 
St.  Rep.  239,  54  N.  E.  485,  holding  member  agreeing  to  be  bound  by  by-laws  herein- 
after to  be  enacted  has  no  vested  right  in  existing  rate  of  assessment;  Home 
Forum  Benefit  Order  v.  Jones,  5  Okla.  600,  50  Pac.  940,  holding  party  applying 
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for  membership  to  fraternal  order  tli rough  local  branch  presumed  to  know  by-law 
giving  home  office  exclusive  right  to  issue  certificate;  Wist  v.  Grand  Lodge  A.  O. 
U.  W.  22  Or.  281,  29  Am.  St.  Rep.  603,  20  Pac.  610,  holding  by-law  of  benefit  soci- 
ety limiting  the  nomination  of  beneficiaries  not  retroactive;  Lloyd  v.  Supreme 
Lodge,  K.  of  P.  38  C.  C.  A.  658,  98  Fed.  70  (same  case  on  subsequent  appeal  in 
46  C.  C.  A.  154,  107  Fed.  70)  holding  by-law  reducing  benefit  if  death  caused  in 
certain  way  not  retroactive;  Marshall  v.  Pilots*  Asso.  18  Pa.  Super.  Ct.  650,  hold- 
ing member  of  pilot's  association  bound  by  subsequent  by-law  reducing  amount 
of  benefit;  Interstate  BIdg.  &  L.  Asso.  v.  Wootcn,  113  Ga.  252,  38  S.  E.  738,  hold- 
ing by-law  permitting  discharge  of  indebtedness  upon  certain  payment  by  bor- 
rowing member  of  loan  association  cannot  thereafter  be  altered  to  increase  such 
payment;  Newton  v.  Northern  Mut.  Relief  Asso.  21  R  I.  480,  44  Atl.  690,  holding 
member  bound  by  by-laws  accepted  in  certificate  reducing  benefit ;  Pain  v.  Soci^t6 
St.  Jean  Baptiste,  172  Mass.  323,  70  Am.  St.  Rep.  287,  52  N.  E.  502,  holding  mem- 
ber of  benefit  association  bound  by  by-law  reducing  benefits,  passed  after  he  be- 
came member;  Supreme  Lodge  K.  of  P.  v.  Kutscher,  179  111.  346,  70  Am.  St.  Rep. 
115,  53  N.  E.  620..  holding  that  suicide  of  member  of  benefit  association  voided 
certificate,  as  provided  by  by-law  passed  after  membership  began;  Supreme  Tent, 
K.  of  M.  v.  Hammers,  81  111.  App.  568,  holding  by-law  of  mutual  benefit  society 
forfeiting  policy  for  suicide  reasonable;  Domes  v.  Supreme  Lodge  K.  of  P.  75  Miss. 
479,  23  So.  191,  holding  suicide  amendment  passed  by  supreme  lodge  in  mode  other 
than  that  provided  by  constitution  binding;  Supreme  Lodge  K.  of  P.  v.  Trebbe, 
179  111.  353,  70  Am.  St.  Rep.  120,  53  N.  E.  730,  holding  suicide  by-law  binding 
though  voted  by  lodge  in  manner  different  from  that  provided  by  constitution; 
Pfister  V.  Gerwig,  122  Ind.  670,  23  N.  E.  1041,  holding  policy  issued  to  member 
of  mutual  insurance  company  voided  by  mortgage  given  in  violation  of  by-law; 
r^wson  V.  Ilewell,  118  Cal.  620,  49  L.  R.  A.  403,  60  Pac.  763,  holding  that  courts 
will  not  consider  questions  relating  solely  to  rules  of  conduct  of  Masonic  organiza- 
tions; Interstate  Bldg.  &  L.  Asso.  v.  Hofter,  76  Miss.  779,  24  So.  871,  holding 
borrowing  member  of  building  association  has  no  vested  right  in  amendable  by- 
Uiw,  in  force  when  loan  procured;  Wuerfler  v.  Grand  Grove,  116  Wis.  28,  96  Am. 
St.  Rep.  940,  92  N.  W.  433,  denying  power  to  change  rights  under  benefit  certificate 
by  subsequent  change  in  by-laws;  Wright  v.  Minnesota  Mut.  L.  Ins.  Co.  193 
V.  S.  664,  47  L.  ed.  836,  24  Sup.  Ct.  Rep.  549,  holding  mutual  insurance  company's 
change  from  assessment  plan  to  legal  reserve  fiat  premium  plan  of  "old  line" 
companies  valid. 

Cited  in  footnotes  to  Peterson  v.  Gibson,  54  L.  R.  A.  836,  which  holds  provision 
in  benefit  certificate  for  compliance  with  constitution  and  by-laws  refers  to  exist- 
ing ones  only;  Strauss  v.  Mutual  Reserve  Fund  Life  Asso.  54  L.  R.  A.  605,  which 
holds  unauthorized,  changes  in  constitution  and  by-laws  destroying  value  of  con- 
tract with  insured;  Parish  v.  New  York  Produce  Exchange,  66  L.  R.  A.  149,  which 
denies  power  to  bind  dissenting  members  by  amending  by-laws  so  as  to  distribute 
among  living  mei.'  I  '''■<»  fund  accumulated  for  persons  dependent  on  members  at 
time  of  death ;  Thibert  v.  Supreme  Lodge,  K.  of  H.  47  L.  R.  A.  136,  which  holds 
member  of  beneficial  insurance  association  protected  against  unreasonable  amend- 
ments of  by-laws;  Gaut  v.  Supreme  Council,  A.  L.  of  H.  55  L.  R.  A.  465,  which 
denies  power  of  benefit  society  to  reduce"  amount  of  certificate  after  payment  of 
assessments  for  years;  Bragaw  v.  Supreme  Lodge,  K.  &  L.  of  H.  54  L.  R.  A.  602, 
L.  R.  A.  Au.— VoL.1.— 24. 
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which  denies  power  of  benefit  society  to  change  at  will  contract  of  insurance  made 
with  each  member. 

Cited  in  notes  (7  L.  R.  A.  189)  on  transfer  of  mutual  benefit  certificate;  (25 
L.  R.  A.  49)  on  effect  of  corporate  by-laws  as  noted. 

Classes  of  memberslilp. 

Cited  in  People's  Mut.  Ben.  Soc.  v.  McKay,  141  Ind.  423,  39  N.  E.  231,  holding 
beneficiary  under  benefit  policy  bound  to  prove  what  proportion  of  fund  of  class 
applicable  to  its  payment;  Gray  v.  Supreme  Lodge,  K.  of  H.  118  Ind.  300,  20  N. 
E.  833,  holding  beneficiary  only  entitled  to  amount  of  benefit  of  class  to  which 
member  belonged,  provided  by  amended  by-laws. 

Distinguished  in  Old  Wayne  Mut.  L.  Asso.  v.  Nordby,  122  Ind.  460,  24  N.  E. 
159,  holding  class  in  benefit  association  not  shown  to  be  divided  so  that  beneficiary 
must  look  to  that  subdivision  for  payment.  , 

Cltaracter   of  mutual   benefit   society. 

Cited  in  Grimes  v.  Northwestern  L.  of  H.  97  lawa,  323,  64  N.  W.  806,  holding 
secret  mutual  benefit  society  a  life  insurance  company. 

Insurable    Interest. 

Cited  in  United  States  Mut.  Acci.  Asso.  v.  Hodgkin,  4  App.  D.  C.  624,  holding 
party  named  as  beneficiary  by  action  of  association  itself,  in  certificate  of  mutual 
benefit  society,  has  insurable  interest. 

Relief  nnder  pleadings. 

Cited  in  Mitchell  v.  Weaver,  118  Ind.  57,  10  Am.  St.  Rep.  104,  20  N.  E.  625, 
holding  that  recovery  must  be  on  cause  of  action  set  out  in  complaint  and  in  ac- 
cordance with  theory  on  which  it  proceeds. 

3  L.  R.  A.  414,  FERRESS  v.  TAVEL,  87  Tenn.  386,  11  S.  W,  93. 
Notice  of  equities  to  bona  fide  pnrcbaser  for  valne. 

Cited  in  Buchanan  v.  Wren,  10  Tex.  Civ.  App.  566,  30  S.  W.  1077,  holding  prom- 
issory note,  negotiable  in  form,  negotiable,  although  showing  it  was  given  for 
unexpired  term;  Merchants'  &  P.  Bank  v.  Penland,  101  Tenn.  448,  47  S.  W.  693, 
holding  knowledge  that  consideration  might  partially  fail  not  fatal  to  character 
of  bona  fide  holder  for  value  of  negotiable  note. 

Statns  of  bolder  of  promissory  note  In  payment  of  pre-exlstlns^  debt. 

Cited  in  Bank  of  Charleston  v.  Johnston,  105  Tenn.  530,  69  S.  W.  131,  and  Mar- 
tin V.  Citizens'  Bank  &  T.  Co.  94  Tenn.  180,  28  S.  W.  1097,  holding  one  taking 
note  in  payment  of  or  as  security  for  pre-existing  debt  not  a  bona  fide  holder. 

3  L.  R.  A.  416,  ATWOOD  v.  DU:\L\S,  149  Mass.  167,  21  N.  E.  236. 

Scire  facias  against  trustee,  in  Atwood  v.  West  Roxbury  Co-operative  Bank, 
156  Mass.  166,  30  N.  E.  558. 

Nature  of  co-operative  banks. 

Cited  in  Jewett  v.  West  Somerville  Co-operative  Bank,  173  Mass.  56,  73  Am. 
St.  Rep.  259,  52  N.  E.  1085,  holding  co-operative  bank  not  bound  by  imauthorized 
acceptance  of  order  by  its  treasurer ;  Leahy  v.  National  Bldg.  &  L.  Asso.  100  Wis. 
565,  69  Am.  St.  Rep.  945,  76  N.  W.  625,  holding  member  of  mutual  profit  sharing 
association  has  no  claim  to  any  specific  fund  of  the  association. 
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Cited  in  note  (35  L.  R.  A.  302)  on  withdra>yal  from  building  and  loan  associa- 
tions. 

3  L.  R.  A.  417,  RUNGE  v.  FRANKLIN,  72  Tex.  585,  13  Am.  St.  Rep.  833,  10  S. 

W.  721. 
Privileir^cl  commnnlcatlonM  and  proceedlnsrs. 

Cited  in  Sinclair  v.  Dalien,  73  Tex.  74,  11  S.  W.  147,  holding  mere  allegation 
of  publication  of  libelous  matter  sufficient  against  general  demurrer;  CranfiU  v. 
Hayden,  22  Tex.  Civ.  App.  663,  55  S.  W.  805,  holding  proceedings  of  general  Bap- 
tist Convention,  a  sovereign  body,  privileged;  McCord-CoUins  Commerce  Co.  v. 
Levi,  21  Tex.  Civ.  App.  ftO,  50  S.  W.  606,  holding  no  damages  recoverable  for 
malicious  filing  of  civil  suit  unless  defendant's  -property  or  person  is  wrongfully 
seized  or  injuriously  affected;  Abbott  v.  National  Bank  of  Commerce,  20  Wash. 
555,  56  Pac.  376,  holding  relevant  allegations  in  pleadings  filed  in  proper  court 
privileged,  though  false  or  malicious. 

Cited  in  footnote  to  Niseen  v.  Cramer,  6  L.  R.  A.  780,  which  holds  relevant 
words  spoken  by  party  to  action  during  trial  privileged. 

Libelous  publications. 

Cited  in  footnote  to  Woodruflf  v.  Bradstreet  Co.  5  L.  R.  A.  565,  which  holds 
publication  that  judgment  recovered  against  merchant  or  trader  libelous. 

Cited  in  notes  (9  L.  R.  A.  621)  on  definition  of  libel;  (22  L.  R.  A.  649)  on  libel 
by  defamatory  words  in  pleading. 

3  L.  R.  A.  424,  INSURANCE  CO.  OF  N.  A.  v.  E ASTON,  73  Tex.  167,  11  S.  W.  180. 
Lilniltatlon   of  carrier's  liability. 

Cited  in  footnotes  to  Chicago  &  N.  W.  R.  Co.  v.  Chapman,  8  L.  R.  A.  508,  which 
holds  carrier  cannot  limit  liability  for  gross  negligence  or  wilful  misconduct; 
Hull  V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  5  L.  R.  A.  587,  which  requires  carrier 
relying  on  contract  limiting  liability,  to  show  freedom  from  negligence. 

Cited  in  notes  (6  L.  R.  A.  854)  on  carrier  stipulating  against  liability  from 
negligence  of  itself,  its  servants,  or  its  agents;  (7  L.  R.  A.  215,  12  L.  R.  A.  800) 
on  carrier  restricting  liability  by  contract;  {10  L.  R.  A.  420)  on  restriction  on 
carrier's  power  to  limit  liability  by  contract. 

Act  of  God  as  defense. 

Cited  in  note  (11  L.  R.  A.  616)  on  act  of  God  must  be  proximate,  not  remote, 
cause  of  loss. 
Snbrogratlon    as    to    Insurance. 

Cited  in  Lyons  v.  Boston  &  L.  R.  Co.  181  Mass.  557,  64  N.  E.  404  (dissenting 
opinion),  majority  sustaining  statute  giving  railroad  company  held  liable  for 
fires  set  by  engines,  benefit  of  policy  issued  before  its  enactment. 

Cited  in  footnotes  to  New  Hampshire  F.  Ins.  Co.  v.  National  L.  Ins.  Co.  57  L. 
R.  A.  692,  which  denies  right  of  insurer,  subrogated  to  mortgagee's  claims  against 
mortgagor,  to  insist  on  charging  mortgagee,  retaining  more  than  its  share  from 
other  policy,  with  amount  paid  to  mortgagor;  Svea  Assur.  Co.  v.  Packham,  52 
L.  R.  A.  95,  which  holds  settlement  with  insured  with  approval  of  majority  of 
insurers  entitled  to  be  subrogated,  binding  on  nonapproving  insurer;  United 
States  Casualty  Co.  v.  Bagley,  55  L.  R.  A.  616,  which  holds  landlord  liable  to 
insurer  of  tenant  subrogated  to  his  rights,  for  loss  from  defective  condition  of  au- 
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tomatic  fire  apparatus;  Packham-v.  German  F.  Ins.  Co.  50  L.  R.  A.  828,  which 
holds  right  against  insurer  under  policy  providing  for  subrogation  cut  off  by 
destroying  right  of  subrogation;  Mason  v.  Marine  Ins.  Co.  54  L.  R.  A.  700,  which 
holds  insurer  receiving  abandonment  of  vessel  injured  by  collision  entitled  to 
amount  awarded  against  vessel  in  fault  for  loss  of  prospective  earnings;  Ander- 
son V.  Miller,  31  L.  R.  A.  604,  which  holds  owner's  .right  to  recover  for  damage  by 
fire  unafifected  by  having  received  full  payment  for  loss  by  insurance. 

3  L.  R.  A.  430,  BROWN  v.  STOERKEL,  74  Mich.  269,  41  N.  W.  921. 
Property  rlsrlitM  In  social  club  or  aModatlons.     # 

Cited  in  Textile  Workers  Union  No.  1  v.  Barrett,  19  R.  I.  664,  36  Atl.  5,  holding 
member  of  voluntary  social  club  has  no  ownership  in  its  property ;  Blue  Mountain 
Forest  Asso.  v.  Borrowe,  71  N.  H.  73,  51  Atl.  670,  holding  by-law  of  park  asso- 
ciation providing  that  unpaid  assessments  shall  be  charge  on  delinquent  interest 
valid  and  binding;  Kalbitzer  v.  Goodhue,  52  W.  Va.  440,  44  S.  E.  264,  holding 
consent  of  every  member  of  volimtary  association  necessary  as  to  disposition  of 
funds,  where  laws  make  no  provision  as  to  majority  rule. 

Cited  in  note  (17  L.  R.  A.  204,  205)  on  power  and  authority  of  voluntary 
associations. 

DlMolntlon    of    benevolent    a««oelntlon. 

Cited  in  footnote  to  Industrial  Trust  Co.  v.  Green,  17  L.  R.  A.  202,  which  holds 
illegal  deposition  of  president  not  ground  for  subsequent  dissolution  of  benevolent 
association. 

3  L.  R.  A.  434,  LOUISVILLE,  N.  A.  &  C.  R.  CO.  v.  SNIDER,  117  Ind.  435,  10 

Am.  St.  Rep.  60,  20  N.  E.  284. 
AdmlMlblllty  of  statement   of  injured  person   to   physician  aa   to  bodllr 
condition. 

Cited  in  Union  P.  R.  Co.  v.  Novak,  9  C.  C.  A.  638,  15  U.  S.  App.  400,  61  Fed. 
582,  holding  that  physician,  in  describing  physical  injuries,  may  testify  what  pa- 
tient said  as  to  bodily  condition. 

Opinlonii   of   experts. 

Cited  in  note  (4  L.  R.  A.  555)  on  opinions  of  experts. 

Proximate  canse  of  Injnry. 

Cited  in  Montgomery  &  E.  R.  Co.  v.  Mallette,  92  Ala.  215,  9  So.  363,  and 
Brunker  v.  Cummins,  133  Ind.  450,  32  N.  E.  732,  holding  aggravation  of  previous 
injury  through  negligence  of  wrongdoer  entitles  injured  person  to  recover  dam- 
agss;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Nitsche,  126  Ind.  233,  9  L.  K.  A.  752,  22  Am. 
St.  Rep.  582,  26  N.  E.  51,  holding  carrier  negligently  setting  out  fire  on  right  of 
way  liable  for  all  damages  caused  by  spreading. 

Cited  in  footnote  vo  Maguire  v.  Sheehan,  59  L.  R.  A.  496,  which  sustains  liabil- 
ity for  entire  injury  through  negligence,  though  shock  brought  on  delirium  tre- 
mens, retarding  recovery. 

Cited  in  note  (16  L.  R.  A.  268)  on  effect  of  previous  disease  of  person  injured, 
on  liability  for  causing  injury. 

Contributory    neKllgrence. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Miller,  141  Ind.  546,  37  N.  E.  343, 
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holding,  as  matter  of  law,  person  sitting  in  passenger  car,  hurt  by  derailing 
thereof,  not  guilty  of  contributory  negligence. 

Pre«iimptlon  of  nenrllflrence   from  Injury  to  pajMenar^r. 

Cited  in  Terre  Haute  &  I.  R.  Co.  v.  Sheeks,  156  Ind.  95,  56  N.  E.  434,  and 
Ix)uisville,  N.  A.  A  C.  R.  Co.  v.  Hendricks,  128  Ind.  465,  28  N.  E.  58,  holding 
burden  on  carrier  to  remove  presumption  of  negligence  arising  from  injury  to 
passenger. 

Cited  in  note  (15  L.  R.  A.  36)  on  presumption  of  negligence  from  occurrence 
of  accidents. 

Degrree  of  care  required  of  carrier  of  pas«engrerB. 

Cited  in  Citizens  Street  R.  Co.  v.  Hoflfbauer,  23  Ind.  App.  620,  56  N.  E.  54, 
holding  street  car  company  bound  to  use  highest  degree  of  care  while  running 
car  on  wrong  track;  Kentucky  &  I.  Bridge  Co.  v.  Quinkert,  2  Ind.  App.  248,  28 
N.  E.  338,  and  Romine  v.  Evansville  &  T.  H.  R.  Co.  24  Ind.  App.  234,  56  N.  E. 
245,  holding  common  carriers  responsible  for  slightest  neglect  causing  injury  to 
passengers;  Montgomery  &  E.  R.  Co.  v.  Mallette,  92  Ala.  215,  9  So.  363;  Ham- 
mond, W.  &  E.  C.  Electric  R.  Co.  v.  Spyzchalski,  17  Ind.  App.  12,  46  N.  E.  47; 
Prothero  v.  Citizens*  Street  R.  Co.  134  Ind.  439,  33  N.  E.  765,— holding  that 
common  carriers  in  transporting  passengers  must  exercise  highest  care,  diligence, 
vigilance,  and  skill;  Metropolitan  Street  R.  Co.  v.  Hanson,  67  Kan.  259,  72  Pac. 
773,  holding  absence  of  conductor  to  open  and  shut  doors  of  station  on  elevated 
line,  negligence  warranting  recovery  for  injuries  due  to  doors  striking  passenger. 

3  L.  R.  A.  435,  LOUISVILLE,  N.  A.  &  C.  R.  CO.  v.  BONEY,  117  Ind.  501,  20  N. 

E.  432. 
Lleiis  on,  and  sales  of,  railroads. 

Cited  in  Bloxham  v.  Florida  C.  &  P.  R.  Co.  35  Fla.  728,  17  So.  902,  holding  rail- 
road not  exempt  from  taxation  if  its  predecessor  not  exempt;  Western  U.  Teleg. 
Co.  V.  Indiana,  166  U.  S.  309,  41  L.  ed.  727,  17  Sup.  Ct.  Rop,  345,  holding  act 
valid  imposing  50  per  cent  penalty  on  telegraph  company  for  nonpayment  of 
taxes;  Lake  Erie  &  W.  R.  Co.  v.  Bouker,  9  Ind.  App.  433,  36  N.  E.  804,  holding 
personal  judgment  might  be  had  against  railroad  to  enforce  sewer  assessment 
liens;  Indianapolis  &  V.  R.  Co.  v.  Capitol  Paving  &  Constr.  Co.  24  Ind.  App.  117, 
54  N^  E.  1076,  holding  railroad  right  of  way  in  street  not  assessable  for  local 
improvement  to  be  assessed  on  property  fronting  or  abutting  on  street;  Louisville, 
N.  A.  &  C.  R.  Co.  V.  State,  8  Ind.  App.  378,  35  N.  E.  916,  holding  railroad  cannot 
be  sold  for  taxes;  Western  U.  Teleg.  Co.  v.  State,  146  Ind.  60,  44  N.  E.  793,  hold- 
ing property  of  telegraph  company  cannot  be  sold  for  taxes,  but  receiver  might  be 
appointed;  Louisville,  N.  A.  &  C.  R.  Co.  v.  State,  122  Ind.  445,  24  N.  E.  3.50, 
holding  act  giving  lien  on  railroad  for  ditch  assessments  does  not  permit  sale  of 
body  of  road;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ottuniwa,  112  Iowa,  319,  51  L.  R.  A. 
771,  83  N.  W.  1074  (dissenting  opinion),  majority  holding  cost  of  paving  and 
curbing  public  highway  cannot  be  assessed  against  railroad  riglit  of  way;  Chi- 
cago &  N.  W.  R.  Co.  V.  Ellson,  113  Alich.  35,  71  N.  \\\  324,  holding  coal  of  rail- 
road could  be  seized  in  payment  of  tax :  People  ex  rcl.  Manhattan  R.  Co.  v.  Bar- 
ker, 165  N.  Y.  330,  59  N.  E.  151  (dissenting  opinion),  majority  holding  that  as- 
sessment against  elevated  railway  should  not  have  been  vacated  entirely;  Farmers 
Loan  &  T.  Co.  v.  Canada  &  St.  L.  R.  Co.  127  Ind.  258,  11  L.  R.  A.  744,  26  N.  E. 
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784,  holding  mechanics'  lien  can  be  acquired  on  part  of  railroad;  Adams  v. 
Grand  Island  A  W.  C.  R.  Co.  12  S.  D.  427,  81  N.  W.  960,  holding  contractor  can 
file  his  lien  upon  the  part  of  the  railroad  constructed  by  him;  Midland  R.  Co. 
V.  Wilcox,  122  Ind.  96,  23  N.  E.  506,  holding  lien  given  upon  railroad  meant  to  be 
attached  to  whole  line ;  Connor  v.  Tennessee  C.  R.  Co.  64  L^  R.  A.  695,  48  C.  C.  A. 
740,  109  Fed.  940,  holding  sale  of  part  of  railroad  roadbed  apart  from  franchise, 
under  foreclosure  of  contractor's  lien,  ineffective;  State  ex  rel.  Wood  v.  Hare, 
121  Ind.  309,  23  N.  E.  145,  holding  franchise  passes  with  sale  of  road  on  execu- 
tion; Chicago  &  I.  Coal  R.  Co.  v.  Hall,  135  Ind.  99,  23  L.  R.  A.  237,  34  N.  E.  704, 
holding  that  damages  lie  against  successor  of  a  railroad  taking  land;  Wall  v. 
Norfolk  &  W.  R.  Co.  62  W.  Va.  489,  64  L.  R.  A.  606,  94  Am.  St.  Rep.  948,  44  S. 
E.  294,  holding  loaded  freight  cars  used  in  interstate  commerce  not  subject  to  at- 
tachment; Pittsburgh,  C.  C.  A  St.  L.  R.  Co.  v.  Fish,  158  Ind.  528,  63  N.  E.  454, 
holding  that  railroad  will  not  be  sold  piecemeal  to  satisfy  lien  for  street  im- 
provements. 

Cited  in  note  (20  L.  R.  A.  738)  on  execution  or  judicial  sale  of  corporate  fran- 
chise or  property  necessary  to  its  enjoyment. 

Llabllfty  of  corporation  for  debts  of  predecessor. 

Cited  in  New  York  Security  &  T.  Co.  v.  Louisville,  E.  &  St.  L.  Consol.  R.  Co. 
102  Fed.  393,  holding  that  consolidated  railroad  assumed  mortgage  indebtedness 
of  constituent  company;  Berthold  v.  Holladay-Klotz  Land  &  Limiber  Co.  91  Mo. 
.  App.  240,  holding  that  judgment  creditor  of  corporation  can  maintain  creditor's 
bill  against  another  corporation  acquiring  former's  assets;  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Prewitt,  134  Ind.  559^  33  N.  E.  367,  holding  consolidated  railway 
subject  to  liabilities  of  constituent  roads;  Louisville  Trust  Co.  v.  Louisville,  N.  A. 
&  C.  R.  Co.  22  C.  C.  A.  389,  43  U.  S.  App.  550,  75  Fed.  443,  holding  that  new 
railroad  corporation  after  consolidation  has  attributes  of  old;  Lake  Shore  &  ^I. 
S.  R.  Co.  V.  Mcintosh,  140  Ind.  269,  38  N.  E.  476,  holding  present  owner  of 
railroad  liable  for  negligent  construction  of  crossing  by  prior  owner;  Berry  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  52  Kan.  775,  39  Am.  St.  Rep.  381,  36  Pac.  724,  holding 
consolidated  railroad  liable  for  tort  of  constituent  company;  Morrison  v.  American 
Snuff  Co.  79  Miss.  338,  80  Am.  St.  Rep.  598,  30  So.  723,  holding  consolidated 
manufacturing  company  liable  for  debt  of  constituent  company  to  salesman ;  Rand 
V.  W^right,  141  Ind.  236,  39  N.  E.  447,  holding  that  partners  in  neV  firm  assumed 
liabilities  of  old;  Citizens'  Street  R.  Co.  v.  Robbins,  144  Ind.  678,  42  N  .E.  916, 
holding  that  pleading  did  not  disclose  assumption  of  debt. 

Cited  in  notes  (5  L.  R.  A.  727)  on  succession  of  consolidated  corporation  to 
rights  and  obligations  of  its  constituents;  (23  L.  R.  A.  231)  on  liability  of  consol- 
idated railroad  company  for  debts  of  its  predecessor;  (62  L.  R.  A.  391)  on  right 
•  of  corporations  to  consolidate;  (5  L.  R.  A.  726)  on  authority  conferred  on  rail- 
roads to  consolidate. 
Grant  of  public  property  'without  authority. 

Cited  in  Collett  v.  Vanderburgh  County,  119  Ind.  31,  4  L.  R.  A.  324,  21  N.  E. 
329,  holding  public  property  of  corporation  cannot  be  granted  away  without 
authority,  by  those  holding  it  in  trust. 
Federal  Jurisdiction  of  consolidated  ralf-ways. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Louisville  Trust  Co.  174  U.  S.  566,  43  L. 
ed,  1088,  19  Sup.  Ct.  Rep.  817,  holding  that  consolidation  of  railroad  of  one  state 
with  railroad  of  another  does  not  affect  Federal  jurisdiction;  Grenell  v.  Ferry, 
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110  Mich.  264,  68  N.  W.  144,  holding  that  suit  in  equity  is  controlled  by  situa- 
tion at  time  of  filing  bill. 

3  L.  R.  A.  440,  LEWAKK  v.  CARTER,  117  Ind.  206,  10  Am.  St.  Rep.  40,  20  N.  E. 

119. 
Rule  caveat  emptor  a«  applied  in  Judicial  sales. 

Cited  in  Stearns  v.  Edson,  63  Vt.  263,  25  Am.  St.  Rep.  758,  22  Atl.  420,  and 
Norton  v.  Nebraska  Loan  &  T.  Co.  35  Neb.  470,  18  L.  R.  A.  89,  37  Am.  St.  Rep. 
441,  63  N.  W.  481,  holding  rule  of  caveat  emptor  applies  in  all  force  to  all  ju- 
dicial sales. 

Cited  in  note  (18  L.  R.  A.  88)  on  effect  of  misrepresentation  to  purchasers  by 
sheriff  on  judicial  sale. 

Falae  representations  made  in  vood  faith. 

Cited  in  Marley  v.  National  Bldg.  Loan  &  Sav.  Asso.  No.  2,  28  Ind.  App.  371, 

02  N.  E.   1023,  dismissing  complaint  to  cancel  bond  and  mortgage  because  of 
defendant's  representations,  not  alleging  mistake  or  fraud. 

Amendment  to  pleadlnars. 

Cited  in  Matthews  v.  Rund,  27  Ind.  App.  643,  62  N.  E.  90,  holding  it  error  to 
permit  amendment  after  submission,  changing  issues. 

Distinguished  in  Thomas  v.  Hawkins,  13  Ind.  App.  331,  40  N.  E.  813  (dissent- 
ing opinion),  majority  holding  that  after  demurrer  it  is  within  court's  discre- 
tion to  refuse  amendment  departing  from  original  cause. 

Variance. 

Cited  in  Anderson  v.  Chilson,  8  S.  D.  69,  65  N.  W.  435,  holding  that  pleading 
for  equitable  relief  will  not  support  judgment  for  damages  for  breach  of  contract. 

3  L.  R.  A.  443,  PAUL  v.  TRAVELERS  INS.  CO.  112  N.  Y.  472,  8  Am.  St.  Rep. 

758,  20  N.  E.  347. 
Exceptions  from  liability  on  accident  policy. 

Cited  in  Fidelity  &  C.  Co.  v.  Waterman,  161  111.  634,  32  L.  R.  A.  655,  44  N.  E. 
283,  Affirming  59  111.  App.  299;  Lowenstcin  v.  Fidelity  &  C.  Co.  88  Fed.  475,  Af- 
firmed in  46  L,  R.  A.  452,  38  C.  C.  A.  31,  97  Fed.  18;  Menneiley  v.  Employers' 
Liability  Assur.  Corp.  148  N,  Y.  599,  31  L.  R.  A.  687,  51  Am.  St.  Rep.  710,  43  N. 
E.  54,  Reversing  72  Hun,  478,  25  N.  Y.  Supp.  230, — holding  death  from  involun- 
tary inhalation  of  illuminating  gas  accidentally  escaping  into  bedroom,  covered 
by  policy  in  spite  of  its  express  provision  against  liability  in  case  of  "inhaling 
gas;"  Pickett  v.  Pacific  Mut.  L.  Ins.  Co.  144  Pa.  91,  13  L.  R.  A.  662,  27  Am. 
St.  Rep.  618,  22  Atl.  871,  28  W.  N.  C.  456,  holding  exception  against  injury  by 
"inhalation  of  gas"  does  not  prevent  liability,  where  death  due  to  breathing  gas 
in  shallow  well  while  at  work;  Metropolitan  Acci.  Asso.  v.  Froiland,  59  111.  App. 
526,  and  Travelers'  Ins.  Co.  v.  Dunlap,  160  111.  645,  52  Am.  St.  Rep.  355,  43  N. 
E.  765,  Affirming  59  111.  App.  518,  holding  provision  for  nonliability  in  case  of 
^'taking  poison"  by  insured  not  cover  accidental  taking;  Railway  Officials  &  E. 
Acci.  Asso.  V.  Drummond,  56  Neb.  241,  76  N.  W.  562,  holding  exemption  from 
liability  in  case  of  death  resulting  from  intentional  acts  by  third  person  does  not 
cover  injuries  by  robber,  if  unintentional;  Kasten  v.  Interstate  Casualty  Co.  99 
Wis.  77,  40  L.  R.  A.  653,  74  N.  W.  534,  holding  exemption  in  case  of  poison 
absorption  relieves  insurer  from  liability  for  death  from  absorption  of  septic  poi- 


376  L.  R  A.  CASES  AS  AUTHOKITIES.  [3  L.  R  A. 

son  in  course  of  dentistry  practice;  Gresham  v.  Equitable  Acci.  Ins.  Go.  87  Ga. 
498,  13  L.  R.  A.  839,  27  Am.  St.  Rep.  263,  13  S.  E.  752,  holding  death  from  vol- 
untary personal  encounter  not  covered  by  policy  exempting  from  liability  for 
injuries  received  in  fighting;  Preferred  Acci.  Ins.  Co.  v.  Robinson  (Fla.)  61  L.  K. 
A.  147,  33  So.  1005,  holding  eye's  absorption  of  poison  within  exceptions  as  to 
liability;  Appel  v.  .Etna  L.  Ins.  Co.  86  App.  Div.  87,  83  N.  Y.  Supp.  238.  holding 
death  from  appendicitis  caused  by  contact  ot  appendix  with  miuscle  while  riding 
bicj'cle,  not  within  policy. 

Cited  in  footnotes  to  Travelers  Ins.  Co.  v.  McCarthy,  11  L.  R.  A.  297,  which 
holds  accident  insurance  company  not  liable  for  intentional  injuries  by  third 
person;  Shevlin  v.  American  Mut.  Acci.  Asso.  36  L.  R,  A.  52,  which  holds  jump- 
ing in  dark  from  moving  freight  train  exposure  to  unnecessary  danger;  Folli-* 
v.  United  States  Mut.  Acci.  Asso.  28  L.  R.  A.  78,  which  holds  attempt  to  cro-^ 
bridge  on  ties  voluntary  exposure  to  danger;  Dozier  v.  Fidelity  &  C.  Co.  13  L. 
R.  A.  114,  which  holds  sunstroke  not  bodily  injury;  Duran  v.  Standard  Life 
&  Acci.  Ins.  Co.  13  L.  R.  A.  637,  which  holds  injury  by  slipping  while  hunting 
on  Sunday  not  covered  by  insurance  policy. 

Cited  in  notes  (6  L.  R.  A.  496)  on  death  of  insured  by  crime;  (9  L.  R.  A.  OSr>) 
on  restrictions  as  to  occupation  and  employment  of  insured;  (3  L.  R.  A.  487)  on 
stipulation  against  suicide  or  intentional  self-destruction;  (13  L.  R.  A.  661)  on 
death  of  insured  from  inhaling  gas. 

Distinguished  in  Meehan  v.  Traders  &  Travelers  Acci.  Co.  34  Misc.  160,  68  N. 
Y.  Supp.  821,  holding  exemption  from  liability  in  case  of  "contact  with  poison- 
ous substances"  covers  injury  from  carbolic  acid  thrown  in  insured's  face  by  third 
person;  McGlother  v.  Provident  Mut.  Acci.  Co.  32  C.  C.  A.  320,  60  U.  S.  App.  705, 
89  Fed.  687,  690,  holding  exemption  in  case  of  "death  resulting  from  poison*' 
covers  death  caused  by  accidental  and  unintentional  drinking  of  poison ;  Early  v. 
Standard  Life  &  Acci.  Ins.  Co.  113  Mich.  62,  67  Am.  St.  Rep.  445,  71  X.  W.  500. 
holding  exception  of  "death  by  poison"  covers  death  from  poison  administered  by 
druggist  through  mistake. 

Disapproved  in  Richardson  v.  Travelers'  Ins.  Co.  46  Fed.  844,  holding  death 
from  inhaling  illuminating  gas,  whether  accidental  or  intentional,  within  exemp- 
tion from  liability  where  injury  results  from  "inhaling  gas." 

<< Accidental"  deatli  of  Immred. 

Cited  in  Tucker  v.  Mutual  Ben.  Life  Co.  50  Hun,  53,  4  N.  Y.  Supp.  505,  holding 
death  by  drowning  in  storm  through  capsizing  of  rowboat  accidental;  Wehle  v. 
United  States  Mut.  Acci.  Asso.  153  N.  Y.  122,  60  Am.  St.  Rep.  598,  47  N.  E.  35, 
holding  death  by  drowning  while  bathing  accidental ;  Ilealey  v.  Mutual  Acci. 
Asso.  133  111.  563,  9  L.  R.  A.  373,  23  Am.  St.  Rop.  637,  25  N.  E.  52,  holding  death 
from  accidentally  drinking  poison  covered  by  policy  insuring  against  death  by 
"external,  violent,  and  accidental  means;"  American  Acci.  Co,  v.  Reigart,  94  Ky. 
651,  21  L.  R.  A.  652,  42  Am.  St.  Rep.  374,  23  S.  W.  191,  holding  death  resulting 
from  lodgment  of  food  in  windpipe  while  eating  accidental ;  Pickett  v.  Pacific 
Mut.  L.  Ins.  Co.  144  Pa.  91,  13  L.  R.  A.  6C2,  footnote  p.  661,  28  W.  N.  C.  456, 
27  Am.  St.  Rep.  618,  22  Atl.  871,  holding  death  by  inhalation  of  gas  at  bottom  of 
shallow  well  accidental ;  Western  Commercial  Travelers  Asso.  v.  Smith,  40  L.  R. 
A.  057,  29  C.  C.  A.  228,  56  U.  S.  App.  393,  85  Fed.  406,  holding  death  by  blood 
poisoning,  resulting  from  abrasion  of  skin  of  toe  by  wearing  new  shoe,  accidental; 
Williams  v.  United  States  Mut.  Acci.  Asso.  38  N.  Y.  S.  R.  380,  14  N.  Y.  Supp. 
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728,  holding  question  of  intentional  death  of  insured  for  jury,  where  deceased 
"went  upon  railroad  tracks  in  front  of  slowly  approaching  train;  Travelers  Ins. 
Co.  V.  Hunter,  30  Tex.  Civ.  App.  493,  70  S.  W.  798,  sustaining  company's  liability 
where  accidental  injury  causes  rheumatism  which  causes  death. 

Cited  in  footnotes  to  Fidelity  &  C.  Co.  v.  Loewenstein,  46  L.  R.  A.  450,  which 
holds  death  by  accidentally  inhaling  gas  while  asleep  covered  by  accident  policy; 
Menneiley  v.  Employers*  Liability  Assur.  Corp.  31  L.  R.  A.  686,  which  holds  death 
by  inhaling  illuminating  gas  while  asleep  covered  by  accident  policy. 

Cited  in  notes  (9  L.  R.  A.  371)  on  death  of  insured  by  external,  violent,  and 
accidental  means;  (30  L.  R.  A.  206,  212)  on  what  constitutes  an  accident  within 
meaning  of  accident  insurance  policy. 

Distinguished  in  Bacon  v.  United  States  Mut.  Acci.  Asso.  123  N.  Y.  308,  9  L. 
R.  A.  618,  footnote  p.  617,  20  Am.  St.  Rep.  748,  25  N.  E.  399,  holding  death  from 
malignant  pustule  as  result  of  accidental  contact  with  diseased  animal  matter, 
death  from  disease,  not  accident;  Carnes  v.  Iowa  State  Traveling  Men's  Asso.  106 
Iowa,  285,  68  Am.  St.  Rep.  306,  76  X.  W.  683,  holding  death  from  overdose  of 
morphine,  intentionally  taken  but  in  ignorance  of  effect,  not  accidental;  Foder 
V.  Iowa  State  Traveling  Men's  Asso.  107  Iowa,  540,  43  L.  R.  A.  694,  70  Am.  St. 
Rep.  212,  78  N.  W.  252,  holding  death  due  to  rupture  of  blood  vessel,  caused  by 
voluntary  act,  not  accidental. 

Disapproved  in  Healy  v.  Mutual  Acci.  Asso.  35  111.  App.  20,  holding  deatli  by 
accidental  taking  of  chloral  not  accidental. 

Visible  siffns  of  injury. 

Cited  in  Freeman  v.  Mercantile  Mut.  Acci.  Asso.  156  Mass.  364,  17  L.  R.  A.  755, 
30  N.  E.  1013,  upholding  instruction  declaring  it  suflficient  if  symptoms  or  signs 
became  visible  upon  inspection  of  interior  of  body  after  death;  Bernays  v.  United 
States  Mut.  Acci.  Asso.  45  Fed.  457,  holding  bad,  answer  based  on  lack  of  visible 
marks  of  injury,  where  death  resulting  from  erysipelas  caused  by  aocidental  cut, 
admitted;  Root  v.  London  Guarantee  &  Acci.  Co.  92  App.  Div.  583.  86  N.  Y. 
Supp.  1055,  holding  insured's  pallor  and  emaciated  condition  "visible  signs  of  in- 
jury" within  policy. 

Cited  in  note  (9  L.  R.  A.  687)  on  external  visible  sign  of  injury  as  essential 
to  right  of  recovery. 

Construction    of   conditions    In    Insarnnce    policy. 

Cited  in  Wehle  v.  United  States  Mut.  Acci.  Asso.  153  N.  Y.  122,  60  Am.  St. 
Rep.  598,  47  X.  E.  35,  holding  reservation  to  company  of  right  to  view  body  of 
deceased  strictly  construed  to  require  exercise  of  right  within  reasonable  time; 
Rapid  Safety  Fire  Extinguisher  Co.  v.  Ilay-Budden  Mfg.  Co.  37  Misc.  560,  75  N. 
Y.  Supp.  1008  (dissenting  opinion),  as  to  construing  words  most  strictly  against 
party  using  them;  Wright  v.  Fire  Ins.  Co.  12  Mont.  483,  19  L.  R.  A.  219,  31 
Pac.  87,  holding  tliat  provision  voiding  policy  in  case  of  mortgage  on  merchandise 
applies  only  to  merchandise  and  does  not  affect  otiior  chattels  covered  thereby. 

Cited  in  footnotes  to  Humphreys  v.  National  Ben.  Asso.  11  L.  R.  A.  564,  wliich 
holds  loss  of  sight  of  only  eye  covered  by  provision  for  loss  of  sight  of  both  eyes; 
Dailey  v.  Preferred  Masonic  Mut.  Acci.  Asso.  26  L.  R.  A.  171,  which  holds  risk 
of  getting  on  and  off  moving  train  by  passenger  conductor  covered  by  accident 
policy;  Eury  v.  Standard  Life  &  Acci.  Ins.  Co.  10  L.  R.  A.  534,  which  holds  no- 
tice necessary  before  forfeiture  of  policy  for  nonpayment  of  premium. 

Cited  in  notes  (13  L.  R.  A.  204)   on  burden  of  proving  breach  of  condition  in 
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policy;  (10  L.  R.  A.  383)  on  conditions  in  policy  as  to  increase  of  risk  by  change 
in  occupation;  (17  L.  R.  A.  754)  on  proximate  cause  of  death  within  meaning  of 
life  insurance  policy. 

3  L.  R.  A.  447,  YOUMANS  v.  WAGENER,  30  S.  C.  302,  9  S.  E.  106. 
Inclioate  rlsbt  of  dourer. 

Cited  in  footnote  to  Hart  v.  Burch,  6  L.  R.  A.  371,  which  holds  ineffectual, 
release  of  dower  to  one  having  no  title. 

Distinguished  in  Davis  v.  Townsend,  32  S.  C.  114,  10  S.  E.  837,  holding  convey- 
ance to  trustee  to  use  of  wife  does  not  merge  inchoate  right  of  dower;  Huff  v. 
Wheeler,  27  Misc.  768,  69  N.  Y.  Supp.  716,  holding  inchoate  right  of  dower  un- 
extinguishable  except  by  death  or  wife's  conveyance. 


3  L.  R.  A.  449,  WESTERN  U.  TELEG.  CO.  v.  NEW  YORK,  2  Inters.  Com.  Rep. 

533,  38  Fed.  552. 
Acta  and  ordl nances  regrnlatlnir  nse  of  electric  ^rlres. 

Cited  in  Richmond  v.  Southern  Bell  Teleph.  &  Teleg.  Co.  28  C.  C.  A.  665,  42  U. 
S.  App.  686,  85  Fed.  25,  holding  right  of  telephone  company  to  use  streets  for 
wires  subject  to  police  power  of  city;  United  States  Illuminating  Co.  v.  Grant,  55 
Hun,  238,  8  N.  Y.  Supp.  788  (concurring  opinion),  as  to  constitutionality  of  act 
authorizing  "board  of  control"  to  regulate  use  of  electric  wires  in  city  highways ; 
American  Rapid  Teleg.  Co.  v.  Hess,  12.5  N.  Y.  651,  13  L.  R.  A.  458,  21  Am.  St. 
Rep.  764,  26  N.  E.  919,  holding  legislative  acts  providing  for  regulation  of  electric 
wires  in  streets  constitutional;  Western  U.  Teleg.  Co.  v.  Mellon,  100  Tenn.  434, 
45  S.  W.  443,  holding  telegraph  company  liable  for  negligence  in  failing  to  deliver 
message,  although  engaged  in  interstate  commerce;  State  ex  rel,  Wisconsin 
Teleph.  Co.  v.  Janesville  Street  R.  Co.  87  Wis.  78,  22  L.  R.  A.  763,  41  Am.  St.  Rep. 
23,  57  N.  W.  970,  holding  ordinance  regulating  stringing  of  electric  wires  in  city 
reasonable  exercise  of  police  power;  O'Brien  v.  Erie,  20  Pa.  Co.  Ct.  343,  7  Pa. 
Dist.  R.  495,  and  Geneva  v.  Geneva  Teleph.  Co.  30  Misc.  242,  62  N.  Y.  Supp.  172, 
holding  municipality  may  order  electric  wires  under  ground  and  poles  taken  from 
streets. 

Cited  in  footnote  to  Northwestern  Teleph.  Exch.  Co.  v.  Minneapolis,  53  L.  R.  A. 
175,  which  requires  council's  discretion  in  compelling  telegraph  company  to  put 
under  ground  wires  placed  overhead  under  ordinance,  to  be  reasonably  exercised. 

Cited  in  notes  (5  L.  R.  A.  161)  on  state  regulation  of  telephone  companies; 
(8  L.  R.  A.  854)  on  private  interests  subservient  to  public  interests;  (10  L.  R. 
A.  497)  on  legislative  control  of  electric  wires  in  city  streets;  (13  L.  R.  A.  454) 
on  telegraph  companies  subject  to  police  power  of  municipalities;  (24  L.  R.  A. 
165)  on  power  of  states  to  control  or  impose  burdens  on  interstate  telegraph  and 
telephone  companies;  (31  L.  R.  A.  804,  805)  on  police  regulation  of  electric  com- 
panies;   (34  L.  R.  A.  370)  on  grant  of  franchises  to  electrical  subway  companies. 

Distinguished  in  St.  Louis  v.  Western  U.  Teleg.  Co.  39  Fed.  60,  holding  license 
tax  on  telegraph  poles  not  valid  "regulation.' 


)) 


-—  Patent   rits^tm. 

Cited  in  note   (29  L.  R.  A.  792)   on  power  of  state  to  restrict  and  regulate 
sale  or  enjoyment  of  patent  rights. 
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3  L.  R.  A.  465,  McDERMOTT  v.  CHICAGO  A  N.  W.  R.  CO.  38  Fed,  529. 
Remoiral  of  emume. 

Cited  in  note  (11  L.  R.  A.  568)  on  removal  of  cause  for  prejudice  or  local 
influence. 

3  L.  R.  A.  458,  SAWYER  v.  McGILLICUDDY,  81  Me.  318,  10  Am.  St.  Rep.  260, 

17  Atl.  124. 
"Wlio   slioald   repair   tenanted    bnlldinv* 

Cited  in  O'Connor  v.  Andrews,  81  Tex.  34,  16  S.  W.  628,  holding  owner  of  build- 
ing leased  to  several  tenants  liable  for  injury  to  passerby  occasioned  by  fall  of 
cornice  and  fire  wall ;  Foren  v.  Rodick,  00  Me.  279,  38  Atl.  175,  holding  owner  of 
office  building  liable  for  injury  to  third  person,  occasioned  by  unguarded  cellar- 
way  near  main  entrance;  Abbott  v.  Jackson,  84  Me.  459,  24  Atl.  900,  holding 
landlord  not  liable  to  third  person  for  neglect  in  keeping  in  repair  railroad  cross- 
ing used  exclusively  by  tenant;  La  Flante  v.  La  Zear,  31  Ind.  App.  438,  68  N.  E. 
312,  holding  landlord  liable  for  failure  to  repair  steps  of  apartment  house. 

Cited  in  notes  (14  L.  R.  A.  239)  on  responsibility  of  landlord  for  injuries  re- 
sulting from  defects  in  portions  of  building  remaining  in  his  possession;  (23  L. 
R.  A.  156)  on  liability  of  landlord  as  to  condition  of  part  of  premises  not  con- 
trolled by  tenant. 

Distinguished  in  McKenzie  v.  Cheetham,  83  Me.  549,  22  Atl.  469,  holding  that 
guest  of  sole  tenant  cannot  recover  against  landlord  for  personal  injury  due  to 
defective  stairway. 

3  L.  R.  A.  460,  KINGSBURY  v.  MATTOCKS,  81  Me.  310,  17  Atl.  126. 
<* Alabama"    claimant*. 

Cited  in  Taft  v.  Marsily,  120  N.  Y.  478,  24  N.  E.  926,  holding  that  assignee  in 
bankruptcy  did  not  take  amount  of  award  by  Alabama  claims  commission. 

Cited  in  footnote  to  Manning  v.  French,  4  L.  R.  A.  339,  which  holds  commis- 
sioners of  Alabama  claims  authorized  to  remove  unfit  attorney. 

Cited  in  note  (13  L.  R.  A.  259)  on  judges  of  court  of  commissioners  of  Ala- 
bama claims. 

Overruled  in  effect  in  Williams  v.  Heard,  140  U.  S.  536,  35  L.  ed.  553,  11  Sup. 
Ct.  Rep.  885,  holding  Alabama  award  passed  to  assignee  in  bankruptcy. 

3  L.  R.  A.  464,  PEOPLE  v.  SHERWOOD,  113  N.  Y.  174,  21  N.  E.  87. 
Snccession    tax. 

Followed  without  opinion  in  Re  Hall,  29  N.  Y.  S.  R.  367,  8  N.  Y.  Supp.  556. 

Cited  in  Ruckgaber  v.  Moore,  104  Fed.  955,  holding  United  States  war  tax  of 
1898,  imposing  tax  on  estates  passing  under  inheritance  laws  of  "state  or  terri- 
tory," does  not  burden  estate  distributable  by  law  of  foreign  country ;  Re  Bronson, 
150  N.  Y.  11,  34  L.  R.  A.  242,  55  Am.  St.  Rep.  632,  44  N.  E.  707,  Modifying 
1  App.  Div.  548,  37  N.  Y.  Supp.  476,  holding  stock  but  not  bonds  of  local  corpo- 
ration, held  by  nonresident  owner  at  domicil,  subject  to  inheritance  tax;  Re 
Miller,  77  App.  Div.  479,  78  N.  Y.  Supp.  930,  holding  antenuptial  transfer  and 
retransfer  in  trust  not  taxable;  Re  Wolfe,  89  App.  Div.  351,  85  N.  Y. 
Supp.  949,  holding  refused  legacy,  which  passes  to  residuary  legatee,  not  taxable 
at  same  rate  as  if  accepted. 
Jurisdiction  of  snrrograte  titerennder. 

Ciied  in  Re  Ullmann,  137  N.  Y.  407,  33  N.  E.  480,  holding  it  within  surro- 
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gate's  jurisdiction  and  duty  to  determine  all  matters  arising  in  distribution  of 
estate  under  will  or  under  statute  of  distribution;  Re  Embury,  19  App.  Div. 
215,  79  N.  Y.  S.  R,  882,  45  N.  Y.  Supp.  881,  holding  surrogate's  court  without 
jurisdiction  to  impose  tax  on  personalty  of  nonresident  decedent,  where  no  realty 
within  county. 

-^  Constmctlon    of   sncceMioii    tax   act. 

Cited  in  Re  Harbeck,  161  N.  Y.  217,  55  N.  E.  850,  holding  bequests  in  execution 
of  power  created  by  will  in  force  prior  to  inheritance  tax  law  not  subject  to  tax: 
Re  Vassar,  127  N.  Y.  12,  27  N.  E.  394,  holding  that  provision  of  tax  exempting 
from   its   operation   institutions   "now    exempt   from   taxation"    covers   hospital 
whose  charter  exempts  all  personalty,  although  realty  outside  hospital  building 
remained  subject;  Re  Sherwell,  11  N.  Y.  Supp.  897,  holding  share  of  each  legatee 
entitled  to  deduction  of  $500,  and  balance  only  subject  to  inheritance  tax  laws 
of  1887,  chap.  713;  Re  Kimberly,  27  App.  Div.  473,  50  N.  Y.  Supp.  586,  holding 
legacy  to  charitable  organization,  the  property  of  which  is  exempt  from  taxation, 
not  subject  to  transfer  tax  imposed  by  Laws  1896,  chap.  908,  §  220;  Re  Hunting- 
ton, 34  Misc.  512,  70  N.  Y.  Supp.  429,  holding  specially  exempted  corporation 
not  subject  to  transfer  tax  by  Laws   1896,  art.  2,  as  amended  by  Laws   1900, 
chap.  382,  §  2;  People  ex  rel.  Young  Men's  Asso.  v.  Sayles,  32  App.  Div.  201, 
53  N.  Y.  Supp.  67,  holding  property  of  corporation  organized  solely  for  benevo- 
lent purposes  subject  to  taxation  where  not  "exclusively  used"  in  furtherance  of 
such  ends;  Re  Howell,  34  Misc.  435,  69  N.  Y.  Supp.  1016,  holding  remainders  to 
children    surviving   at   death    of   mother,   contingent,   and   not   subject    to   tax; 
Hoffman's  Estate,  5  Misc.  441,  26  N.  Y.   Supp.  888,  holding  determination  of 
liability  of  estate  to  taxation  under  Laws  1892,  chap.  399,  governed  by  value  of 
personalty  passing  to  legatees  not  exempted. 

Cited  in  footnote  to  Re  Swift,  18  L.  R.  A.  709,  as  to  what  is  subject  to  suc- 
cession tax. 

Cited  in  notes  (4  L.  R.  A.  171)  on  succession  tax  as  tax  on  property;  (12 
L.  R.  A.  402)   on  succession  taxes  under  New  Y'ork  statutes. 

Distinguished  in  Re  Embury,  20  Misc.  79,  45  N.  Y.  Supp.  821,  holding  that 
where  intention  to  tax  is  clear,  liberal  construction  in  favor  of  provisions  for 
enforcement  of  tax  prevails;  Re  Stewart,  131  N.  Y.  282,  14  L.  R.  A.  840,  30  N.  E. 
184,  Reversing  61  Hun,  547,  16  N.  Y.  Supp.  388,  holding  appraisal  of  contingent 
interests  may  be  made  at  time  of  vesting  after  decedent's  death,  under  power  of 
surrogate  to  appoint  appraiser  "whenever  occasion  requires." 

—  Situs    of   Mtockfl   and    bonds. 

ated  in  Re  Corning,  3  Misc.  162,  1  Power,  180,  23  N.  Y.  Supp.  285,  holding 
mortgage  bonds  on  foreign  property  kept  outside  state,  subject  to  inheritance  tax 
on  estate  of  resident;  Re  James,  144  N.  Y.  10,  43  Am.  St.  Rep.  72.5,  38  N.  E.  961, 
Affirming  77  Hun,  214,  28  N.  Y.  Supp.  351,  Reversed  in  6  Misc.  206,  1  Power,  604, 
liolding  stocks  and  bonds  of  foreign  corporations  kept  on  deposit  in  state  by 
nonresident  decedent  have  situs  at  domicil  of  corporation  or  of  shareholder: 
Re  Cushing,  40  Misc.  505,  82  N.  Y.  Supp.  792,  holding  Now  York  national  bank- 
stock  of  nonresident  taxable;  Re  Bishop,  82  App.  Div.  116,  81  N.  Y.  Supp.  474, 
holding  stock  in  foreign  corporation  taxable  if  owner  resident ;  Re  Gibber*,  S4 
App.  Div.  512,  83  N.  Y.  Supp.  53,  holding  not  taxable  bonds  owned  by  deceased 
ii(»nr(vi(lpnt  in  foreign  corporation,  which  passed  to  nonresident;  dissenting  opin- 
ion in  Re  Whiting,  150  N.  Y.  33,  34  L.  R.  A.  235,  55  Am.  St.  Rep.  640,  44  N.  E. 
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715,  Modifying  2  App.  Div.  592,  38  N.  Y.  Supp.  131,  majority  holding  bonds  of 
foreign  corporations  kept  by  nonresident  owner  on  deposit  within  state  subject 
to  inheritance  tax. 

Cited  as  changed  by  statute  in  Re  Romaine,  127  S".  Y.  83,  12  L.  R.  A.  405, 
27  N.  E.  759,  Affirming  58  Hun,  110,  11  N.  Y.  Supp.  313,  holding  stocks  and 
bonds  of  deceased  nonresident,  deposited  in  New  York  for  safe  keeping,  have  local 
situs  for  purpose  of  taxation  under  amended  (1887)  inheritance  tax. 

Distinguished  in  Re  Leopold,  35  Misc.  370,  71  N.  Y.  Supp.  1032,  holding 
funds  forwarded  to  bank  in  state  for  purpose  of  purchase  of  stock  in  foreign 
corporation  not  subject  to  tax,  though  deceased  died  before  transaction  com- 
pleted;  Eidman  v.  Martinez,   184  U.   S.   587,  46  L.  ed.  703,  22  Sup.   Ct.  Rep. 

515,  holding  corporate  bonds  in  hands  of  local  agent  of  foreign  intestate  not 
subject  to  war  tax  of  1898,  providing  for  tax  on  personalty  passing  under  laws 
of  "any  state"  where  governed  by  foreign  law. 

Qualified  in  Re  Swift,  137  N.  Y.  83,  18  L.  R.  A.  711,  32  N.  E.  1096,  Reversing 

2  Connoly,  650,  16  N.  Y.'  Supp.  193,  holding  personalty  of  resident  decedent  situ- 
ated out  of  state  subject  to  tax,  although  proceeds  of  realty  out  of  state  brought 
in  for  distribution  not  subject. 

Deceased'*    residence. 

Cited  in  Re  Vinot,  26  N.  Y.  S.  R.  611,  7  N.  Y.  Supp.  517,  and  James's  Estate, 
6    Misc.    207,    27    N.    Y.    Supp.    288,    holding   nonresidence    of    deceased   imma- 
terial under  inheritance  tax  law  as  amended  in  1887. 
Exemption. 

Cited  in  Eidman  v.  Martinez,  184  U.  S.  583,  46  L.  ed.  701,  22  Sup.  Ct.  Rep. 

516,  dictum  to  effect  that  rule  regarding  proof  of  exemption  from  general  taxa- 
tion differs  from  rule  regarding  proof  of  nonliability  to  special  taxation. 

3  L.  R.  A.  468,  FIRST  PRESBY.  CHURCH  v.  COOPER,  112  N.  Y.  517,  8  Am. 

St.  Rep.  767,  20  N.  E.  352. 
TVlien    promise   to   pay   blndlnsr;    consideration. 

Cited  in  Keuka  College  v.  Ray,  167  N.  Y.  100,  60  N.  E.  325,  Affirming  41  App. 
Div.  202,  58  N.  Y.  745,  holding  that  founding  of  college  makes  subscription  in 
consideration  thereof  binding;  Irwin  v.  Lombard  University,  56  Ohio  St.  19,  36 
L.  R.  A.  241,  60  Am.  St.  Rep.  727,  46  N.  E.  63,  holding  that  founding  of  a  pro- 
fessorship on  strength  of  subscriptions  rendered  them  binding;  Lasar  v.  Johnson, 
125  Cal.  553,  58  Pac.  161,  holding  subscription  followed  by  obligation  incurred 
on  strength  of  request  binding;  Martin  v.  Meles,  179  Mass.  116,  60  N.  E.  397, 
sustaining  right  to  recover  on  subscription  contribution  to  fund  to  carry  on 
litigation,  after  expense  has  been  incurred. 

Cited  in  footnote  to  Ballard  v.  Burton,  16  L.  R.  A.  664,  which  holds  forbearance 
to  withdraw  money  from  bank  consideration  for  third  person  signing  certificate 
of  deposit  as  surety. 

Cited  in  notes  (3  L.  R.  A.  762)  on  consideration  for  contract;  (12  L.  R.  A. 
465)  on  good  consideration  for  contract;  (3  L.  R.  A.  859)  on  interpretation  of 
words  in  contract. 

Distinguished  in  Gerard  v.  Cowperthwait,  2  Misc.  379,  21  N.  Y.  Supp.  1092, 
holding  consideration  for  giving  bond  under  seal,  complete  on  its  face,  could  not 
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be  inquired  into;  Commercial  Travelers'  Home  Asso.  t.  McNamara,  42  Misc.  259, 
86  N.  Y.  Supp.  608,  sustaining  corporation's  right  to  compel  treasurer  to  pay  over 
fund  contributed. 

"Wlteii  promise  to  pay  not  blndlngr* 

Cited  in  Rey  v.  Equitable  L.  Assur.  Soc.  16  App.  Div.  203,  44  N.  Y.  Supp.  745, 
holding  recovery  cannot  be  had  on  life  policy  for  which  no  consideration  was 
paid;  Myers  v.  Dean,  11  Misc.  370,  32  N.  Y.  Supp.  237,  holding  promise  without 
consideration,  made  after  services  performed  gratuitously,  will  not  support 
action;  Hull  v.  Pearson,  38  App.  Div.  593,  56  N.  Y.  Supp.  518,  holding  gratuitous 
subscription  in  behalf  of  educational  institution  not  binding;  Twenty- third  Street 
Baptist  Church  v.  Cornell,  117  N.  Y.  604,  6  L.  R.  A.  807,  23  N.  E.  177,  holding 
that  invalid  gratuitous  subscription  to  church  building  fund  cannot  be  validated 
by  erecting  church  after  death  of  subscriber;  Davis  v.  Bronson,  2  N.  D.  309, 
16  L.  R.  A.  659,  33  Am.  St.  Rep.  783,  50  X.  W.  836,  holding  erection  of  creamer}' 
under  contract,  after  refusal  by  other  party  to  perform,  gave  no  right  of  recover}' 
on  contract  price. 

Cited  in  footnote  to  Rogers  v.  Galloway  Female  College,  39  L.  R.  A.  636,  which 
construes  subscription  to  obtain  location  of  college  "at"  or  "in"  certain  town 
does  not  require  placing  it  within  corporate  limits. 

Cited  in  notes  (6  L.  R.  A.  807)  on  unenforceable  contracts;  (12  L.  R.  A.  464) 
on  enforceability  of  mere  voluntary  promise. 


3  L.  R.  A.  472,  LAND,  LOG  &  LUMBER  CO.  v.  BROWN,  73  Wis.  294,  40  N.  W. 

482. 

Relation  of  eonrt  to  other  departmentii. 

Cited  in  Grunert  v.  Spalding,  104  Wis.  208,  78  N.  W.  606,  refusing  to  disturb 
town  as  created  by  county  board,  though  of  irregular  shape,  where  it  is  one 
continuous  tract;  People  ex  rel.  Woodyatt  v.  Thompson,  155  111.  470,  40  N.  E.  307. 
holding  that  courts  will  not  revise  apportionment  act  on  ground  that  senatorial 
districts  created  are  not  as  compact  as  possible. 

Special  legrislatlon. 

Cited  in  Wagner  v.  Milwaukee  County,  112  Wis.  606,  88  N.  W.  577,  holding 
act  providing  for  construction  of  viaducts  in  counties  invalid,  if  applicable  to 
one  county  only. 

Cited  in  footnotes  to  State,  Alexander,  Prosecutor,  v.  Elizabeth,  23  L.  R.  A. 
525,  which  holds  invalid  special  statute  discriminating  between  municipalities 
already  having,  and  those  not  having,  racecourse;  Com.  ew  rel.  Jones  v.  Blackley, 
52  L.  R.  A.  367,  which  sustains  classification  of  townships  by  density  of  popu- 
lation ;  Milwaukee  County  v.  Isenring,  53  L.  R.  A.  635,  which  holds  act  regulating 
sheriff's  fees  for  particular  county,  local. 

Cited  in  note  (7  L.  R.  A.  193)  on  constitutionality  of  classification  of  cities 
by  statute. 

IVliat   property  taxable. 

Cited  in  Torrey  v.  Baldwin,  3  Wyo.  441,  26  Pac.  908,  holding  certain  personal 
property  within  county  taxable. 
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Cited  in  footnote  to  Hamilton  County  v.  Rasche  iJros.  10  L.  R.  A.  584,  which 
holds  statute  as  to  taxes,  not  applying  to  all  parts  of  state,  unconstitutional. 

Cited  in  notes  (34  L.  R.  A.  197)  on  municipal  taxation  of  rural  lands  within 
limits  of  corporation;  (14  L.  R.  A.  476)  on  public  purposes  for  which  money  may 
be  appropriated  or  raised  by  taxation;  (61  L.  R.  A.  51)  on  taxation  for  mu- 
nicipal water  supply. 

R«-enaGtinv  of  statute. 

Cited  in  Garland  v.  Hickey,  75  Wis.  183,  43  N.  W.  832,  upholding,  as  re- 
enactment,  act  extending  to  other  county  existing  act  applicable  to  other  counties. 

Poorer  of  to^rna  and  borongrlia. 

Cited  in  footnote  to  Haupt's  Appeal,  3  L.  R.  A.  536,  which  holds  that  borough 
cannot  furnish  any  of  water  supply  to  other  municipality. 

3  L.  R.  A.  47«,  STATE  ex  rel.  BAYHA  v.  KANSAS  CITY  CT.  OF  APPEALS, 

97  Mo.  331,  10  S.  W.  855. 
Dismissal  of  appeal. 

Cited  in  Stauffer  v.  Salimonie  Min.  &  Gas.  Co.  147  Ind.  74,  46  N.  E.  342, 
holding  that  where  controversy  has  been  terminated  by  acts  of  appellant  appeal 
will  be  dismissed ;  Re  Hutton,  92  Mo.  App.  138,  holding  settlement  after  appeal 
not  ground  for  dismissal  where  amount  received  by  appellant  is  due  him,  inde- 
pendent of  claim  in  suit. 

Superintend! nflr  control  of  supreme  court  over  Inferior  courts. 

Cited. in  State  ex  rel.  Fourth  Nat.  Bank  v.  Johnson,  103  Wis.  617,  51  L.  R.  A. 
60,  79  N.  W.  1081,  and  State  ex  rel.  Hawes  v.  Mason,  153  Mo.  55,  54  S.  W.  524, 
holding  superintending  jurisdiction  of  supreme  court  over  inferior  courts  is  as 
broad  as  exigencies  of  case  demands. 

Cited  in  note  (51  L.  R.  A.  58,  110)  on  superintending  control  and  supervisory 
jurisdiction  of  superior  over  inferior  tribunals. 

Mandantus  to  Inferior  tribunals  and  corporate  bodies. 

Cited  in  State  ex  rel.  Fourth  Xat.  Bank  v.  Johnson,  103  Wis.  618,  51  L.  R.  A. 
60,  79  N.  W.  1081,  holding  writ  liss  to  compel  recognition  of  absolute  right  in 
inferior  court,  notwithstanding  appealable  orders  remain  unreversed;  State 
ex  rel.  St.  Louis,  K.  &  N.  W.  R.  Co.  v.  Klien,  140  Mo.  513,  41  S.  W.  895,  holding 
supreme  court  may  compel  entry  of  final  judgment  by  circuit  court;  Schintz  v. 
Morris,  13  Tex.  Civ.  App.  594,  35  S.  W.  516,  holding  that  district  court  may  be 
compelled  to  grant  new  trial  upon  whole  case,  when  verdict  set  aside  in  part; 
State  ex  rel.  Schonhoff  v.  O'Bryan,  102  Mo.  259,  14  S.  W.  933,  holding  that 
court  wrongfully  remanding  case  taken  to  it  on  change  of  venue  may  be  com- 
pelled to  proceed  with  cause;  State  ex  rel.  Martin  v.  Wofford,  121  Mo.  67,  25 
S.  W.  851,  holding  county  criminal  court  may  be  compelled  to  order  transcript 
of  stenographer's  notes,  without  cost  to  defendant,  when  entitled  to  it  under 
statute;  State  ex  rel.  Kelleher  v.  St.  Louis  Public  Schools,  134  Mo.  311,  56  Am. 
St.  Rep.  503,  35  S.  W.  617,  holding  that  school  board  may  be  compelled  to  hold 
impartial  election  for  director,  when  discretion  abused;  State  ex  rel.  Klotz  v. 
Ross,  118  Mo.  76,  23  S.  W.  196  (dissenting  opinion),  majority  holding  that 
mandamus  will  not  lie  for  review  of  order  appointing  receiver;  State  ex  rel. 
Third  Nat.  Bank  v.  Smith,  107  Mo.  534,  17  S.  W.  901  (dissenting  opinion), 
majority  holding  that  court  of  appeals   cannot  be  compelled   to  certify  cause 
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to  supreme  court  for  review;  State  ex  rel.  Stanberry  v.  Smith,  172  Mo.  C27,  73 
S.  W.  134,  and  State  ex  rel  Chicago,  R.  I.  &  P.  R.  Co.  v.  Smith,  172  Mo.  459, 

72  S.  W.  692,  holding  mandamus  proper  remedy  to  compel  lower  court  to  hear 
case;   State  ex  rel.  Mississippi  River  &  B.  T.  R.  Co.  v.  Dearing,  173  Mo.  511, 

73  S.  W.  485,  holding  that  mandamus  lies  to  compel  lower  court  to  hear  evidence 
as  to  exceptions  in  commissioner's  report. 

Cited  in  footnote  to  Port  Royal  Min.  Co.  v.  Hagood,  3  L.  R.  A.  841,  which 
refuses  to  compel  board  of  agriculture  by  mandamus  to  issue  license  to  mine 
phosphate  rock. 

Cited  in  note  (13  L.  R.  A.  121)  on  mandamus  in  general. 

Certiorari  or  'writ  of  prohibition  to  inferior  tribunal. 

Cited  in  State  ex  rel  Walbridge  v.  Valliant,  123  Mo.  540,  28  S.  W.  586  (dis- 
senting opinion),  majority  holding  that  writ  will  not  lie  to  review  interlocutory 
order  involving  jurisdiction  of  circuit  court,  before  final  judgment;  Crooks  v. 
Fourth  Judicial  Dist.  Court,  21  Utah,  108,  59  Pac.  529  (dissenting  opinion), 
majority  holding  order  dismissing  appeal  from  judgment  of  justice  of  the  peace, 
for  want  of  jurisdiction,  not  reviewable  on  certiorari;  State  ex  rel  Anheuser- 
Busch  Brewing  Asso.  v.  Eby,  170  Mo.  616,  71  S.  W.  52,  holding  that  supreme 
court  has  power  to  issue  writ  of  prohibition  to  lower  court  to  prevent  trial  of 
certain  liquor  cases. 

IVben  cloud  on  title  may  be  removed  in  equity. 

Cited  in  Verdin  v.  St.  Louis,  131  Mo.  80,  33  S.  W.  480,  holding  that  equity  will 
entertain  suit  to  cancel  tax  bills  void  on  their  face  (distinguished  in  dissentin<r 
opinion)  ;  Longwell  v.  Kansas  City,  69  Mo.  App.  185,  holding  that  equity  will 
remove  cloud  created  by  judgment,  void  for  want  of  notice;  Rogers  v.  First 
Nat.  Bank,  82  Mo.  App.  384,  holding  title  which  is  defective  on  face  of  record 
not  such  cloud  as  is  within  jurisdiction  of  equity  to  remove. 

Injunction  to  prevent  cloud  on  title. 

Cited  in  Skinker  v.  Heman,  64  Mo.  App.  448,  holding  that  equity  will  interposi* 
by  injunction  to  prevent  cloud  being  cast  on  title;  Rose  v.  Trestrail,  62  Mo.  App. 
359,  holding  that  injunction  will  lie  to  prevent  work  being  done  on  street  im- 
provement, when  not  begun  until  after  contract  has  expired. 

3  L.  R.  A.  482,  FRINK  v.  SOUTHERN  EXP.  CO.  82  Ga.  33,  8  S.  E.  862. 
Recovery  aerainst  nurety   of  penalty  and  interest. 

Cited  in  Whereatt  v.  Ellis,  103  Wis.  355,  74  Am.  St.  Rep.  865,  79  N.  W.  416. 
holding  recovery  on  bond  may  include  both  penalty  and  interest. 

Cited  in  notes  (8  L.  R.  A.  486)  on  what  essential  to  bind  surety  on  bond: 
(9  L.  R.  A.  353)  on  liability  of  surety  or  guarantor;  (55  L.  R.  A.  385)  on 
penalty  as  limit  of  liability  on  statutory  bond. 

3  L.  R.  A.  486,  BLACKSTONE  v.  STANDARD  LIFE  &  ACCI.  INS.  CO.  74  Mich. 

592,  42  N.  W.  156. 
Cauiies  of  deatb  avoiding  policy. 

Cited  in  Sherar  v.  Prudential  Ins.  Co.  63  Neb.  536,  66  L.  R.  A.  614,  88  N.  W. 
687,  holding  stipulation  against  liability  in  case  of  death  by  suicide  relieves 
insurer,  though  insured  insane. 

Cited  in  notes  (6  L.  K  A.  496)  on  death  caused  by  crime;   (13  L.  R.  A.  838) 
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on  death  resulting  from  violation  of  law;  (30  L.  R.  A.  207)  on  intentional 
injuries  avoiding  policy;  (3  L.  R.  A.  443)  on  conditions  in  accident  insurance 
policy;  (35  L.  R.  A.  259,  261,  265)  on  insanity  as  affecting  condition  against, 
suicide;  (17  L.  R.  A.  754)  on  proximate  cause  of  death  within  meaning  of 
life  policy. 

3  L.  R.  A.  497,  CALLAHAM  v.  ROBINSON,  30  S.  C.  249,  9  S.  E.  120. 
Dourer. 

Cited  in  Hiera  v.  Gooding,  43  S.  C.  434,  21  S.  E.  310,  holding  annuity  made 
81  charge  on  entire  property  not  repugnant  to  claim  of  dower;  Sumerel  v.  Sumerel, 
34  S.  C.  89,  12  S.  E.  932,  holding  provisions  of  will  not  repugnant  to  claim 
of  dower;  Latta  v.  Brown,  96  Tenn.  348,  31  L.  R.  A.  842,  34  S.  W.  417,  holding 
devisees  must  contribute  to  make  up  share  of  devisee  disappointed  by  widow 
electing  dower;  Bannister  v.  Bannister,  37  S.  C.  534,  16  S.  E.  612,  holding  that 
provisions  of  will  were  intended  to  be  in  lieu  of  dower. 

Cited  in  footnotes  to  Youmans  v.  Wagener,  3  L.  R.  A.  447,  which  holds  inchoate 
dower  right  merged  in  fee  of  land  conveyed  to  wife  by  purchaser  at  execution 
sale  against  husband;  Hart  v.  Burch,  6  L.  R.  A.  371,  which  holds  ineffectual, 
release  of  dower  to  one  having  no  title. 

Cited  in  notes  (18  L.  R.  A.  79)  on  power  of  husband  or  his  creditors  to  defeat 
wife*a  right  of  dower ;   ( 13  L.  R.  A.  442 )  on  bar  of  inchoate  right  of  dower. 

3  L.  R.  A.  503,  IMPERIAL  REF.  CO.  v.  WYMAN,  38  Fed.  Rep.  574. 
Pleadlnar  cltlsenslilp. 

Cited  in  Foster  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  56  Fed.  436,  holding  that 
allegation  of  citizenship  in  complaint,  uncontroverted  by  pleading  or  proof,  must 
stand  as  alleged. 

Juriadlctloji. 

Cited  in  Terry  v.  Da\y,  46  C.  C.  A.  143,  107  Fed.  52,  holding  pica  in  abatement 
to  jurisdiction  properly  submitted  to  jury  as  separate  issue;  Desert  King  Min. 
Co,  V.  Wedekind,  110  Fed.  877,  holding  want  of  jurisdiction  cannot  be  raised  by 
motion  except  where  it  appears  on  face  of  complaint;  National  Masonic  Acci. 
Asso.  V.  Sparks,  28  C.  C.  A.  402,  49  U.  S.  App.  681,  83  Fed.  227,  holding  general 
denial  without  proper  averments  does  not  raise  question  of  jurisdiction. 

I^lmlted  partnersblp. 

Cited  in  Spencer  Optical  Mfg.  Co.  v.  Johnson,  53  S.  C.  536,  31  S.  E.  392,  holding 
statutory  condition  precedent  to  formation  of  limited  partnerships  must  be 
f^trictly  complied  with. 

Cited  in  footnotes  to  State,  Tide  Water  Pipe  Co.,  Prosecutor,  v.  State  Board, 
27  L.  R.  A.  684,  which  holds  limited  partnership  a  corporation  for  purpose  of 
taxation;  Edwards  v.  Warren  Linoline  &  Gasoline  Works,  38  L.  R.  A.  791,  which 
holds  partnership  association  organized  under  laws  of  Pennsylvania  regarded  as 
partnership  instead  of  corporation  in  Massachusetts. 

Cited  in  note   (8  L.  R.  A.  713)  on  limited  partnerships. 

Distinguished   in   Youngstown  Coke   Co.   v.   Andrews   Bros.   Co.   79   Fed.   672, 
iiolding  limited  partnersliip  associations  witliin  jurisdiction  of  Federal  courts. 
L.  R.  A.  Au.— Vol.  I.— 25. 
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3  L.  R.  A.  .507,  BRADLEY  v.  BRIGHAM,  149  Mass.  141,  21  N.  E.  301. 

Blectlon   of  remedlea. 

Cited  in  Clare  v.  New  York  &  X.  E.  R.  Co.  172  Mass.  214,  51  N.  E.  10S3, 
holding  separate  acticns  upon  alternative,  but  not  inconsistent,  remedies,  for 
personal  injury,  cannot  be  prosecuted  at  same  time;  Riley  v.  Hale,  158  Ma'*;*. 
245,  33  N.  £.  491,  holding  that  lessor  cannot  treat  lease  as  valid  for  collection 
of  rent,  and  invalid  as  to  implied  covenant  fcr  quiet  enjopnent. 

Distinguished  in  Johnson-Brinkman  Commission  Co.  v.  Missouri  P.  R.  Co. 
126  Mo.  349,  26  L.  R.  A.  842,  47  Am.  St.  Rep.  075,  28  S.  W.  870,  holding  vendor 
bringing  attachment  against  vendee  not  estopped  from  bringing  replevin  for 
goods,  after  dismissal  of  attachment. 

3  L.  R.  A.  608,  KYTE  v.  COCMERCIAL  UNION  ASSUR.  CO.  149  Mass.  110. 

21  N.  E.  361. 
Increase  of  rlak  avoldinnr  policy  of  Insurance  aflralnat   Are. 

Cited  in  Standard  Life  &  Acci.  Ins.  Co.  v.  Martin,  133  Ind.  380,  33  N.  E.  105. 
holding  parties  may  contract  that  forbidden  hazard  shall  avoid  policy,  or  that 
increase  of  hazard  shall  diminish  amount  of  insurance;  Davis  v.  JEtna.  Mut.  F. 
Ins.  Co.  67  N.  H.  340,  39  Atl.  902,  holding  any  fact  material  to  risk,  which 
increases  danger  of  loss  and  would  influence  taking  of  risk  or  amount  of  pre- 
mium to  be  charged,  avoids  policy;  Wainer  v.  Milford  Mut.  F.  Ins.  Co.  1.33 
Mass.  339,  11  L.  R.  A.  600,  26  N.  E.  877,  holding  policy  may  become  void  upon 
premises  remaining  vacant  thirty  days;  Norwaysz  v.  Tliuringia  Ins.  Co.  204  111. 
346,  68  N.  E.  551,  holding  storage  of  gasoline,  other  than  in  place  where  policy 
permits,  violation  of  policy. 

_  Effect  on   lomm  Imiiiaterlal. 

Cited  in  Martin  v.  Capital  Ins.  Co.  85  Iowa,  651,  52  N.  W.  534,  holding  that 
if  unauthorized  use  of  premises  increases  risk,  it  is  immaterial  whether  such 
use  contributed  to  loss;  Tumbull  v.  Home  F.  Ins.  Co.  83  Md.  321,  34  Atl.  875. 
holding  it  ininiatcrial,  under  condition  that  keeping  of  prohibited  article  on 
premises  will  avoid  policy,  that  same  was  not  cause  of  fire;  Imperial  F.  Ins. 
Co.  v.  Coos  County,  151  U.  S.  400.  38  L.  ed.  238,  14  Sup.  Ct.  Rep.  379,  holdinjr 
that  breach  of  condition  that  mechanics  shall  not  be  employed  in  altering  or 
repairing  avoids  policy,  although  fire  not  caused  thereby. 

^—  "Wltere  breach  not  existing  at  time  of  Iomii. 

Cited  in  Hill  v.  Middlesex  Mut.  Assur.  Co.  174  Mass.  545,  55  N.  E.  319, 
holding  policy  may  be  avoided  for  past  breach  of  condition  not  contributing  to 
loss;  Hoover  v.  Mercantile  Town  Mut.  Ins.  Co.  93  Mo.  App,  118,  69  S.  \V.  42, 
holding  breach  of  condition  subsequent  vitiates  policy,  though  breach  may  not 
continue  up  to  time  of  loss;  Georgia  Home  Ins.  Co.  v.  Rosenfield,  37  C.  C.  A.  105, 
96  Fed.  3G6,  holding,  under  condition  that  other  insurance  will  avoid  policy,  that 
same  is  not  revived  on  expiration  of  additional  insurance,  unless  by  consent 
of  insurer. 

Cited  in  footnote  to  State  Ins.  Co.  v.  Schreck,  6  L.  R.  A.  524,  which  holds  policy 
on  all  personalty,  without  specifying  it,  avoided  by  transfer  of  title,  only  as  to 
property  encumbered  at  time  of  loss. 
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3  L.  R.  A.  610,   STATE  ex  rel,  CLAPP  v.   MI^^NESOTA  THRESHER  MFG. 

CX).  40  Minn.  213,  41  N.  W.  1020. 
Rlgrbt  to  trial  by  Jury. 

Cited  in  Atty.-Gen.  v.  Sullivan,  163  Mass.  452,  28  L.  R.  A.  467,  40  N.  E.  843, 
holding  proceeding  by  quo  warranto  to  try  title  to  office  not  triable  to  jury; 
State  ex  rel.  Mullen  v.  Doherty,  16  Wash.  385,  58  Am.  St.  Rep.  39,  47  Pac.  958, 
and  Schmidt  v.  Schmidt,  47  Minn.  453,  50  N.  W.  598,  holding  article  of  Consti-  ' 
tution  providing  for  trial  by  jury  in  all  cases  at  law  merely  continues  right  as 
it  existed  in  territory  at  adoption  of  Constitution. 

Cited  in  note  (24  L.  R.  A.  807)  on  right  to  jury  in  quo  warranto  proceeding. 

Corporations  J   forfeiture  of  charter. 

Cited  in  State  ex  rel.  Childs  v.  American  Sav.  &  L.  Asso.  64  Minn.  357,  67 
N.  W.  1,  holding  acts  amounting  to  clear  violation  of  conditions  upon  which 
franchise  granted  justifies  action  by  state  to  enjoin  use;  State  ew  rel.  Johnson 
V.  Southern  Bldg.  &  L.  Asso.  132  Ala.  66,  31  So.  375,  holding  abuse  must  be 
wilful,  continued,  and  relate  to  essence  of  franchise,  and  it  must  appear  no 
adequate  relief  obtainable  in  any  other  mode;  State  ex  rel.  Atty.  Gen.  v.  Twin 
Village  Water  Co.  98  Me.  230,  56  Atl.  763,  holding  that  nonuser  of  electric  light 
franchise,  through  people's  lack  of  desire  for  such  light,  not  warrant  revocation. 

Cited  in  footnote  to  State  ex  rel.  Sheets  v.  Mt.  Hope  College  Co.  52  L.  R,  A.  365, 
which  authorizes  dissolution  of  educational  institution  for  sale  of  diplomas  with- 
out regard  to  merit. 

Cited  in  notes  (9  L.  R.  A.  35-37)  on  forfeiture  of  corporate  franchise; 
(9  L.  R.  A.  275)  on  dissolution  of  corporations. 

MlMiiMer  must   threaten   siibstaiitlal  Injury   to  public. 

Cited  in  People  ex  rel.  Union  P.  R.  Co.  v.  Colorado  Eastern  R.  Co.  8  Colo. 
App.  307,  46  Pac.  219,  holding  that  to  justify  proceedings  by  quo  warranto 
against  corporation  it  must  appear  public  interests  affected. 

Cited  in  note  (7  L.  R.  A.  319)  on  quo  warranto  for  illegal  exercise  of  corpo- 
rate franchise. 

Limitation  npon  baslness  of  corporation. 

Cited  in  Williams  v.  Citizens'  Enterprise  Co.  25  Tnd.  App.  357,  57  N.  E.  581, 
holding  statute  authorizing  incorporation  for  several  kinds  of  business,  stated 
in  disjunctive,  not  authority  fqjr  incorporation  for  all  purposes  named ;  Burke  v. 
^lead,  159  Ind.  261,  64  N.  E.  880,  holding  power  to  manufacture  and  sell  electrical 
supplies  not  incident  to  power  to  sell  electricity  for  heat  and  light;  Marion  Bond 
Co.  V.  Mexican  Coffee  &  Rubber  Co.  160  Ind.  562,  65  N.  E.  748,  denying  that 
specification  of  some  unauthorized  powers  renders  legality  of  organization  subject 
to  collateral  attack. 

Pnrchane  by  corporation  of  Its  o-wn  stock. 

Distinguislied  in  Lowe  v.  Pioneer  Threshing  Co.  70  Fed.  647,  holding  that 
purchase  by  corporation  of  its  own  stock,  by  transfer  of  nearly  entire  assets, 
although  with  consent  of  majority  stockholders,  will  be  enjoined  as  instance  of 
minority  stockholders. 

Cited  in  note  (61  L.  R.  A.  625)  on  right  of  corporation  to  purchase  its  own 
shares  of  stock. 

What  In  corporate  f  ranch  Inc. 

Cited  in  Maestri  v.  Board  of  Assessors,  110  La.  526,  34  So.  658,  holding  that 
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gT^nt  of  exclusive  privilege  to  build  and  rent  market  place  for  twenty-five  years, 
then  convey  to  city,  constitutes  franchise. 

Cited  in  footnote  to  Spring  Valley  Waterworks  v.  Barber,  21  L.  R.  A.  416, 
which  denies  right  to  franchise  tax  against  water  company  in  county  where  it 
lias  only  water  pipe  and  right  of  way. 
Personal  liability  of  «tockliolders  for  corporate  debt*. 

Cited  in  Arthur  v.  Willius,  44  Minn.  415,  46  N.  W.  851,  holding  ConstituUon 
excepting  stockholders  of  manufacturing  and  mechanical  corporations  from  indi- 
vidual liability  applies  only  to  corporations  organized  exclusively  for  those 
purposes;  Mohr  v.  Minnesota  Elevator  Co.  40  Minn.  346,  41  N.  W.  1074,  holding 
stockholders  in  elevator  company  not  brought  within  exception  to  rule  of  per- 
sonal liability  by  denominating  organization  to  be  for  manufacturing  purposes; 
St.  Paul  Barrel  Co.  v.  Minneapolis  Distilling  Co.  62  Minn.  449,  64  N.  W.  1143, 
holding  corporation  organized  not  only  to  distill  and  manufacture,  but  also  to 
buy  and  sell,  liquors,  not  within  exception  to  constitutional  provision;  Nicollet 
Nat.  Bank  v.  Frisk-Turner  Co.  71  Minn.  418,  70  Am.  St.  Rep.  334,  74  N.  W.  160, 
holding  purpose  of  constitutional  provision  exempting  stockholders  is  to  encourage 
manufacturing;  Willis  v.  Mabon,  48  Minn.  149,  16  L,  R.  A.  284,  31  Am.  St.  Rep. 
626,  60  N.  W.  1110,  holding  that  Const,  art.  10,  §  3.  making  stockholders  in  cor- 
poration liable  for  corporate  debts  to  amount  of  stock  held,  is  self-executing. 
Corporations    exempt    from    taxation. 

Cited  in  Detroit  Home  &  Day  School  v.  Detroit,  76  Mich.  534,  6  L.  R.  A.  101, 
43  N.   W.   593    (dissenting  opinion),  majority  holding  educational   corporation 
within  statute  exempting  "scientific  institutions"  from  taxation. 
Remedy  agralnat  nnantltorlmed  exercise  of  powers. 

Cited  in  footnote  to  Guillotte  v.  Poincy,  5  L.  R.  A.  403,  which  holds  disputed 
title  to  office  cannot  be  determined  by  injunction. 

Cited  in  note  (8  L.  R.  A.  229)  on  trial  of  title  to  office. 

3  L.  R.  A.  519,  VANCLEAVE  v.  CLARK,   118  Ind.  61,  20  N.  E.  527. 
Contract  for  board  and  care. 

Cited  in  Maxwell  v.  Burton,  3  Ind.  App.  425,  29  N.  E.  943,  holding  that  con- 
tract must  furnish  measure  of  compensation  notwithstanding  subsequent  change 
in  conditions  increasing  burden.  « 

Cited  in  footnote  to  Tuttle  v.  Burgett,  30  L.  R.  A.  214,  which  upholds  mort- 
gagee's right  to  claim  support,  under  mortgage,  at  any  reasonable  place. 
Contracts  for  benefit  of  tblrd  party. 

Cited  in  note  (25  L.  R.  A.  261)  on  right  of  third  party  to  sue  upon  contract 
made  for  his  benefit. 
Appeal;  presumptions. 

Overruled  in  effect  in  State  v.  Winstandley,  151  Ind.  498,  51  N.  E.  1054, 
holding  that  when  all  instructions  are  not  in  record,  erroneous  instruction  ¥ras 
presumably  withdrawn  by  another. 

3  L.  R,  A.  521,  HULL  v.  YOUNG,  30  S.  C.  121,  8  S.  E.  696. 
Partner's   pcwer   to   bind   firm. 

Cited  in  Pollock  v.  Jones,  61  C.  C.  A.  558,  124  Fed.  166,  denying  firm  bound 
by  one  partner's  unauthorized  execution  of  sealed  vote. 
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3  L.  R.  A.  523,  SEYK  v.  MILLERS'  NAT.  INS.  CO.  74  Wis.  67,  41  N.  W.  443. 
Lilabllity    for   Iom    on    policy. 

Cited  in  MacKinnon  v.  Mutual  F.  Ins.  Ct).  83  Wis.  19,  53  N.  W.  19,  holding 
company  liable  for  loss  occurring  within  limit  alloweil  for  payment,  after  notice 
of  unpaid  assessment;  Johnston  v.  Phelps  County  Farmers'  Mut.  Ins.  Co.  63 
Neb.  25,  66  L.  R.  A.  129,  88  N.  W.  142,  holding  that  no  forfeiture  arises  from 
nonpayment  of  assessment  after  loss;  Sanford  v.  Royal  Ins.  Co.  11  W^ash.  673, 
40  Pac.  609,  holding  that  release  of  entire  claim  for  part  only,  is  without  con- 
sideration, after  loss  has  been  adjusted,  if  there  is  no  bona  fide  ground  for  dis- 
puting company's  liability. 

Cited  in  note  (63  L.  R.  A.  866)  on  conflict  of  laws  as  to  valued  polices  of  in- 
surance. ( 

Applicability    of    Innnrance    statute*    to    forelgrn    policies. 

Cited  in  Stanhilber  v.  Mutual  Mill  Ins.  Co.  76  Wis.  291,  45  N.  W.  221,  hold- 
ing Wisconsin  rule  as  to  indorsement  of  copy  of  application  on  policy  applies 
to  foreign  policies  on  property  in  state. 

Total    destruction    of    Insured    building:* 

Cited  in  Dick  v.  Equitable  F.  &  M.  Ins.  Co.  92  Wis.  54,  65  N.  W.  742,  hold- 
ing evidence  sufficient  to  show  building  totally  destroyed  for  all  practical  or 
useful  purposes;  Pennsylvania  F.  Ins.  Co.  v.  Drackett,  63  Ohio  St.  56,  81  Am, 
St.  Rep.  608,  57  N.  E.  962;  Northwestern  Mut.  L.  Ins.  Co.  v.  Rochester  German 
Ins.  Co.  85  Minn.  55,  56  L.  R.  A.  Ill,  88  N.  W.  265;  Lindner  v.  St.  Paul  F.  & 
M.  Ins.  Co.  93  Wis.  533,  67  N.  W.  1125,— holding  loss  of  building  total  where  its 
identity  as  building  is  destroyed;  St,  Clara  Female  Academy  v.  Northwestern 
Nat.  Ins.  Co.  98  Wis.  267,  67  Am.  St.  Rep.  805,  73  N.  W.  770,  holding  destruc- 
tion leaving  nothing  but  foundation  walls,  total;  Temple  v.  Niagara  F.  Ins.  Co. 
109  Wis.  375,  85  N.  W.  361,  holding  it,  under  Wisconsin  statutes,  optional  with 
insurer  to  rebuild  or  replace  property  totally  destroyed;  German  Ins.  Co.  v. 
Eddy,  36  Neb.  466,  19  L.  R.  A.  709,  54  N.  W.  856,  holding  loss  total  when 
structure  is  totally  destroyed  as  a  building;  O'Keefe  v.  Liverpool,  L.  &  G.  Ins. 
Co.  140  Mo.  565,  39  I*.  R.  A.  820,  41  S.  \V.  922,  holding  destruction  of  building, 
except  foundation  and  upper  part  of  one  wall,  total  loss;  Royal  Ins.  Co.  v. 
Mclntyre,  90  Tex.  178,  35  L.  R.  A.  676,  59  Am.  St.  Rep.  797,  37  S.  W.  1068, 
holding  no  total  loss  if  remnant  may  reasonably  be  used  as  basis  for  restoring 
building;  Corbett  v.  Spring  Garden  Ins.  Co.  155  N.  Y.  394,  41  L.  R.  A.  320,  50 
N.  E.  282,  holding  not  a  total  loss  where  walls  and  foundations  remain  prac- 
tically intact;  Palatine  Ins.  Co.  v.  Weiss,  109  Ky.  468,  59  S.  W.  509,  holding 
that  total  loss  occurs  when  building  unsafe  and  has  to  be  torn  down. 

Cited  in  footnotes  to  German  Ins.  Co.  v.  Eddy,  19  L.  R.  A.  707,  which  holds 
loss  total  where  all  combustible  material  in  building  destroyed;  Daggs  v.  Orient 
Ins.  Co.  35  L.  R.  A.  227,  which  upholds  statute  requiring  payment  of  full 
amount  of  policy  on  total  loss;  Royal  Ins.  Co.  v.  Mclntyre,  35  L.  R.  A.  672, 
which  holds  that  no  total  loss  results  while  remnant  of  building  remains,  rea- 
sonably adapted  for  use  in  restoring  building;  Corbett  v.  Spring  Garden  Ins. 
Co.  41  L.  R.  A.  318,  which  denies  liability  on  policy  insuring  against  total  de- 
struction of  building,  which  could  be  repaired  for  one  third  its  value;  Thur- 
ingia  Ins.  Co.  v.  Malott,  55  L.  R.  A.  277,  which  holds  total  loss  to  be  such  in- 
jury as  to  destroy  identity  and  specific  character  of  building  as  such;  North- 
western Mut.  L.  Ins.  Co.  V.  Rochester  German  Ins.  Co.  56  L.  R.  A.  108,  which 
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holds  no  "total   loss"  of  building  if  remnant  remains  reasonably  adapted  for 
use. 

Cited  in  note  (56  L.  R.  A.  787)  on  constructive  total  loss  of  insured  building. 

Stipulations  mm  affectlnir  atatntory  rigrlita. 

Cited  in  Pennsylvania  F.  Ins.  Co.  v.  Drackett,  63  Ohio  St.  54,  81  Am.  St. 
Rep.  608,  52  N.  £.  962,  holding  consent  to  arbitration  not  a  waiver  of  right 
to  recover  for  total  loss  under  statute;  Havens  v.  Germania  F.  Ins.  Co.  123  Mo. 
420,  26  L.  R.  A.  Ill,  45  Am.  St.  Rep.  570,  27  S.  VV.  718,  holding  stipulations  of 
insurance  policy  must  yield  to  statutes;  Sachs  v.  London  A.  L.  F.  Ins.  Co.  113 
Ky.  95,  67  S.  W.  23,  holding  company  liable  for  full  extent  of  damage  though  re- 
quired amount  of  insurance  not  maintained. 

Cited  in  footnote  to  Gibbs  Brewing  Co.  v.  De  France,  28  L.  R.  A.  386,  which 
holds  agreement  to  return  or  pay  for  barrels,  etc.,  in  which  beer  shipped  eon- 
trary  to  law  unenforceable. 

SubmiMiioii  to  arbitration. 

Cited  in  Montgomery  v.  American  Cent.  Ins.  Co.  108  Wis.  157,  84  X.  W.  175, 
holding   independent  agreement   for   appraisal    of   loss   valid. 

Cited  in  note  (10  L.  R.  A.  559)  on  submission  to  arbitration  as  condition 
precedent  to  action  on  fire  insurance  policy. 

Ans^rers  in  application  for  policy". ' 

Cited  in  footnote  to  Union  Cent.  L.  Ins.  Co.  v.  Pollard,  36  L.  R.  A.  271,  as 
to  law  governing  effect  of  answers  in  application  for  policy,  and  their  use  in 
evidence. 

Transfer    of    title. 

Cited  in  footnote  to  State  Ins.  Co.  v.  Schreck,  6  L.  R.  A.  524,  which  holds 
policy  on  all  personalty,  without  specifying  it,  avoided  by  transfer  of  title, 
only  as  to  property  encumbered  at  time  of  loss. 

Statute  of  frauds. 

Cited  in  note  (19  L.  R.  A.  792)  on  conflict  of  laws  as  to  statute  of  frauds. 

3  L.  R.  A.  528,  PRINCE  GEORGE'S  COUNTY  v.  LAUREL,  70  Md.  443,  17  Atl. 

388. 
Imposition  of  debt  upon  taxpayers. 

Cited  in  McClelland  v.  State,  138  Ind.  338,  37  N.  E.  1089,  holding  legisla- 
ture cannot  impose  upon  taxpayers  burden  of  reimbursing  public  officer  for  loss 
of  school  moneys  not  raised  by  taxation. 

3  L.  R.  A.  529,  PATTERSON  v.  HAYDEN,  17  Or.  238,   11  Am.  St,  Rep.  822, 

21  Pac.   129. 
Reformation  as  affectins  woman's  chastity. 

Cited  in  Norton  v.  State,  72  Miss.  135,  48  Am.  St.  Rep.  538,  16  So.  264,  hold- 
ing woman  who  has  fallen  and  reformed,  chaste  within  meaning  of  seduction 
statutes. 

Definition  of  sednction. 

Cited  in  Robinson  v.  Powers,  129  Ind.  482,  28  N.  E.  1112,  upholding  instruc- 
tion that  seduction  is  defined  by  the  law  books  in  certain  words,  the  definition 
being  correct;  Stowers  v.  Singer,  113  Ky.  589,  68  S.  W.  637,  holding  that  se- 
duction implies  use  of  artifice  or  promises  to  chaste  woman. 
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Aleasiire  of  damagres. 

Cited  in  Gemmill  v.  Brown,  25  Ind.  App.  17,  56  N.  E.  091,  holding  that  plaintiflf 
may  recover  for  anguish  of  mind  and  pains  and  suffering  of  childbirth. 

Rislit  of  JorT"  to  determine  effect  of  eirldence. 

Cited  in  Messinger  v.  Union  Warehouse  Co.  39  Or.  549,  65  Pac.  808,  holding 
any  evidence,  however  slight,  tending  to  prove  fact  in  case  should  be  submitted 
to  jury. 

S  L.  R.  A.  532,  ALLEN  v.  PIONEER  PRESS  CO.  40  Minn.  117,  12  Am.  St.  Rep. 

707,  41  N.  W.  936. 
Title  of  act. 

Cited  in  Ek  v.  St.  Paul  Permanent  Loan  Co.  84  Minn.  249,  87  N.  W.  844, 
and  Winters  v.  Duluth,  82  Minn.  132,  84  N.  W.  788,  holding  title  of  act  suffi- 
cient if  not  cloak  for  legislation  on  dissimilar  measures;  State  ex  rel.  Olsen  y. 
Board  of  Control,  85  Minn.  174,  88  N.  W.  533,  holding  title  of  act  should  be 
liberally  construed  to  uphold  law. 

Special  or  class  learlslatlon. 

Cited  in  Cameron  v.  Chicago,  M.  &  St.  P.  R.  Co.  63  Minn.  388,  31  L.  R.  A. 
o55,  65  N.  W.  652,  holding  valid  law  reasonably  confined  to  particular  class, 
operating  thereon  alike  under  similar  circumstances;  Gray  v.  Minnesota  Tribune 
I'o.  81  Minn.  334,  84  N.  W.  113,  without  special  discussion  or  holding  on  this 
point;  Sasser  v.  Martin,  101  Ga.  456,  29  S.  E.  278,  holding  legislative  classifi- 
cation must  have  regard  to  character  of  legislation  of  which  it  is  a  feature; 
State  ex  rel  Terre  Haute  v.  Kolsem.  130  Ind.  460,  14  L.  R.  A.  576,  29  N.  E.  596 
alissenting  opinion),  majority  holding  courts  have  no  power  to  determine 
whether  legislative  classification  is  good  or  vicious;  Brimm  v.  Jones,  11  Utah, 
205,  29  L.  R.  A.  99,  39  Pac.  825,  upholding  law  relating  only  to  drivers  of  herds 
of  horses,  mules,  etc. 

:Statates   limit Ingr   recoirery   for   libel. 

Disapproved  in  effect  in  Osbom  v.  Leach,  135  N.  C.  639,  47  S.  E.  811,  sustain- 
ing statute  depriving  person  of  right  to  recover  punitive  damages  for  libel; 
Hanson  v.  Krehbiel  (Kan.)  64  L.  R.  A.  793,  footnote,  p.  790,  75  Pac.  1041, 
declaring  void  a  statute  denying  right  in  certain  cases  to  one  injured  in  repu- 
tation to  have  redress  by  due  process  of  law. 
Plead  ingr. 

Cited  in  Holston  v.  Boyle,  46  Minn.  433,  49  N.  W.  203,  holding  special  damages 
must  still  be  alleged  under  statute,  to  be  proved. 
Good   faith. 

Cited  in  Gray^  v.  Times  Newspaper  Co.  74  Minn.  457,  73  Am.  St.  Rep.  363, 
77  N.  W.  204,  holding  question  of  good  faith  in  publication  of  libelous  article, 
one  for  jury;  Mattson  v.  Albert,  97  Tenn.  235,  36  S.  W.  1090,  holding  malice 
may  be  presumed  from  statements  libelous  per  fie,  and  not  privileged. 

Cited  in  footnotes  to  Press  Pub.  Co.  v.  McDonald,  26  L.  R.  A.  531,  which 
authorizes  punitive  damages  for  failure  of  effort  to  verify  truth  of  libelous  dis- 
patch before  printing  in  newspaper;  Nissen  v.  Cramer,  6  L.  R.  A.  780,  which 
liolds  relevant  words  spoken  by  party  to  action  during  trial   privileged. 

Cited  in  notes  (9  L.  R.  A.  621)  on  definition  of  libel;  (14  L.  R.  A.  586)  on 
unjust  discrimination. 
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3  L.  R.  A.  536,  HAUPT'S  APPEAL,  125  Pa.  211,  17  Atl.  436. 
Ripnrlan  rlarlit  In  stream. 

Cited  in  Clark  v.  Pennsylvania  R.  Co.  145  Pa.  449,  27  W.  N.  C  52,  27  Am.  St. 
Rep.  710,  22  Atl.  989,  holding  railway  has  no  right  to  materially  aifect  amount 
of  water  in  stream  by  diversion  to  supply  locomotives;  Philadelphia  &  R.  R.  Co. 
V.  Pottsville  Water  Co.  182  Pa.  425,  38  Atl.  404,  Affirming  18  Pa.  Co.  Ct.  509. 
holding  lessee  of  riparian  owner  has  no  greater  right  to  use  of  water  than  le*- 
Bor;  Lord  v.  Meadville  Water  Co.  135  Pa.  130,  8  L.  R.  A.  204,  26  W.  N.  C.  112, 
20  Am.  St.  Rep.  864,  19  Atl.  1007,  holding  rights  of  owner  of  spring  forming 
source  of  stream  only  those  of  riparian  owner;  Leavenworth  v.  Prospect  Rock 
Water  Co.  8  Kulp,  314,  holding  small  spring  sending  stream  in  well-defincnl 
course  across  lands  of  several  owners  not  private;  Lehigh  Coal  &  Nav.  Co.  v. 
Scranton  Gas  &  Water  Co.  6  Pa.  Dist.  R.  303,  sustaining  right  to  divert 
and  store  flood  waters;  Shippensburg  Water  Case,  21  Pa.  Co.  Ct.  89,  sustaining 
borough's  right  to  condemn  small  mountain  stream;  Wolf  v.  Crothers,  21  Pa. 
Co.  Ct.  631,  holding  stream  flowing  from  spring  through  natural  course,  a  water- 
course; Standard  Plate  Glass  Co.  v.  Butler  Water  Co.  28  Pittsb.  L.  J.  X.  S. 
166,  5  Pa.  Super.  Ct.  563,  41  W.  N.  C.  192,  holding  water  company,  which  has 
built  works  on  bank  of  stream  without  condemning  water,  liable  for  diminish- 
ing flow;  Gring  v.  Sinking  Spring  Water  Co.  7  Pa.  Super.  Ct.  68,  holding  stream 
which  crosses  highway  and  finally  flows  over  land  of  another  owner  not  pri- 
vate; Craig  V.  Shippensburg,  7  Pa.  Super.  Ct.  529,  and  Irving  v.  Media,  10  Pa. 
Super.  Ct.  145,  7  Del.  Co.  Rep.  378,  44  W.  N.  C.  134,  denying  right  of  upper 
riparian  owner  to  sell  water  to  nonriparian  owners  without  compensation  to 
lower  mill  owner;  Filbert  v.  Dechert,  22  Pa.  Super.  Ct.  366,  sustaining  right  to 
take  from  stream  water  necessary  for  wants  of  inmates  of  state  hospital;  Peo- 
ple V.  Hulbert,  131  Mich.  173,  64  L.  R.  A.  275,  91  N.  W.  211,  sustaining  right  of 
upper  riparian  owner  to  bathe  in  lake  from  which  municipality  takes  its  water 
supply;  Hunt  v.  Graham,  15  Pa.  Super.  Ct.  47,  denying  liability  for  excavating 
holes  in  navigable  river,  in  which  careless  bather  drowned. 

Cited  in  footnotes  to  Canton  v.  Shock,  58  L.  R.  A.  637,  which  holds  citv  liable 
to  lower  proprietor,  for  furnishing  water  to  outside  persons  for  transportation, 
or  unreasonable  amount  to  manufactures;  Fisk  v.  Hartford,  38  L.  R.  A.  474, 
which  denies  riparian  owner's  riglit  to  have  sewage  turned  into  stream  above 
his  mill;  Barre  Water  Co.  v.  Carnes,  21  L.  R.  A.  769,  which  holds  OAvner  of  fran- 
chise for  supplying  water  to  village  entitled  to  divert  sufficient  to  supply  need<s 
as  against  water  company  supplying  lower  village;  New  Whatcom  v.  Fairhaven 
Land  Co.  54  L.  R.  A.  190,  which  denies  city's  right  to  appropriate  waters  of 
navigable  lake  for  water  supply,  to  injury  of  riparian  owTier. 

Cited  in  note  (58  L.  R.  A.  243)  on  acquisition  of  water  supply  by  right  of 
eminent  domain. 

Distinguished  in  Rudolph  v.  Pennsylvania  S.  Valley  R.  Co.  186  Pa.  551.  47 
L.  R.  A.  786,  40  Atl.  1083,  14  Montg.  Co.  L.  Rep.  157,  42  W.  N.  C.  377,  holding 
riparian  right  in  waters  of  stream  a  property  right  for  which  compensation 
must  be  made  by  corporation  destroying  same  under  eminent  domain. 

Boroufirli    i^ct    of    1861. 

Cited  in  Nelson  v.  Warren,  200  Pa.  507,  50  Atl.  250,  holding  that  act  of  1873. 
P.  L.  547,  does  not  authorize  the  construction  of  public  waterworks  by  borough 
after  having  contracted  under  Laws  of  1851  with  private  company  for  supply. 
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3  L.  R.  A.  539,  WOLFE  v.  MISSOURI  P.  R.  CO.  97  Mo.  473,  10  Am.  St.  Rep. 

331,  11  S.  W.  49. 
Bvldence  of  telepbone  con-verMitions. 

Cited  without  opiuiou  in  Logman  v.  Berkshire  Apartment  House,  3  Misc. 
301,  22  N.  Y.  Supp.  776. 

Cited  in  Shawyer  v.  Chamberlain,  113  Iowa,  744,  86  Am.  St.  Rep.  411,  84  N. 
W.  661,  and  Southwark  Nat.  Bank  v.  Smith,  21  Pa.  Co.  Ct.  6,  7  Pa.  Dist.  R. 
185,  holding  weight,  and  not  admissibility,  of  evidence  affected  by  nonidentifi- 
cation  of  voice  at  other  end  of  line;  Oskamp  v.  Gadsden,  35  Neb.  12,  17  L.  R. 
A,  442,  37  Am.  St.  Rep.  428,  52  N.  W.  718,  holding  conversation  over  telephone, 
in  which  central  operator  repeated  the  communications  to  the  party  at  the 
other  end  of  the  line,  admissible;  C.  C.  Thompson  &  W.  Co.  v.  Appleby,  5  Kan. 
App.  682,  48  Pac.  933,  and  Guest  v.  Hannibal  &  St.  J.  R.  Co.  77  Mo.  App.  261, 
holding  party  at  other  end  of  telephone  presumptively  the  one  called  for,  where 
both  parties  connect  with  same  central  ottice;  Merrill  v.  Southwestern  Teleg. 
&  Teleph.  Co.  31  Tex.  Civ.  App.  615,  73  S.  W.  422,  holding  overhearing  conver- 
sation as  to  mother's  death  by  one  using  line  no  proof  of  notice  of  object  of 
previous  call;  Young  v.  Seattle  Transfer  Co.  33  Wash.  231,  63  L.  R.  A.  991,  99 
Am.  St.  Rep.  942,  74  Pac.  375,  denying  company  rendered  liable  by  telephone 
statement  that  expressman  took  trunk  away. 

Cited  in  note  (17  L.  R.  A.  440)  on  evidence  of  conversations  by  telephone. 

Sliipper'0  title. 

Cited  in  Davis  v.  Jacksonville  S.  E.  Line,  126  Mo.  77,  28  S.  W.  965,  holding 
allegation  of  possession  by  shipper  sufficient  allegation  of  ownership  to  sustain 
action  against  carrier  for  failure  to  deliver. 

Cited  in  footnote  to  Carter  v.  Southern  R.  Co.  50  L.  R.  A.  354,  which  sustains 
agent's  right  to  bring  action  in  own  name  against  carrier  for  breach  of  contract 
to  ship  goods. 

Delivery'  to  OTvner. 

Cited  in  Shellenberg  v.  Tremont,  E.  &  M.  Valley  R.  Co.  45  Neb.  491,  50  Am. 
St.  Rep.  f.61,  63  N.  W.  859,  holding  delivery  to  owner  excuses  failure  to  deliver 
to  consignee. 

Cited  in  notes  (38  L.  R.  A.  358)  as  to  whom  may  delivery  be  made  under  bill 
of  lading;    (37  L.  R.  A.  178)  on  delivery  to  impostor  by  carrier. 

3  L.  R.  A.  542,  SAVILLE  v.  ^TNA  INS.  CO.  8  Mont.  419,  20  Pac.  646. 

Followed  without  opinion  in  Saville  v.  London  &  L.   Fire  Ins.  Co.  8  Mont. 
431,  20  Pac.  650. 

l¥lien   action   on   adjnatment  maT   be   sustained. 

Cited  in  Stockton  Combined  Harvester  &  Agri.  Works  v.  Glenn's  Falls  Ins.  Co. 
98  Cal.  569,  33  Pac.  633,  denying  right  to  recover  in  action  on  promise  to  pay 
proportionate  share  of  loss,  where  no  promise  to  make  such  payment  was  made. 

Effect  of  additional  Iniinrance. 

Cited  in  footnote  to  Sweeting  v.  Mutual  F.  Ins.  Co.  32  L.  R.  A.  570,  which  holds 
earlier  insurance  policy  not  avoided  by  subsequent  insurance  invalid  because 
of  former  policy. 

Cited  in  note  (15  L.  R.  A.  128)  on  what  constitutes  double  insurance  for  pur- 
pose of  apportionment  of  loss. 
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3  L.  R.  A.  645,  HUSKINS  v.  CINCINNATI,  N.  O.  &  T.  P.  R.  CO.  37  Fed.  504, 
Remo-val  of  cause  to  Federal  court. 

Cited  in  footnote  to  McDermott  v.  Chicago  &  N.  W.  R.  Co.  3  L.  R.  A.  455,  which 
holds  amount  in  controversy  not  element  in  determining  removability  for  preju- 
dice. 

Cited  in  notes  (9  L.  R.  A.  232;  11  L.  R.  A.  571,  572)  on  removal  of  cause  for 
local  prejudice. 

—  After  amendment  of  complaint. 

Cited  in  Yarde  v.  Baltimore  &  O.  R.  Co.  57  Fed.  915,  holding  defendant  en- 
titled to  removal  where  amendment  increasing  damages  confers  right  not  pre- 
viously existing,  although  time  within  which  properly  asked  after  filing  original 
complaint  has  elapsed;  Mattoon  v.  Reynolds,  62  Fed.  417,  holding  right  to  exist 
on  amendment  of  suit  for  injunction,  by  court  for  damages  by  reason  of  fraud; 
Cookerly  v.  Great  Northern  R.  Co.  70  Fed.  278,  holding  amendment  of  complaint 
by  discontinuance  against  resident  parties  and  continuance  against  foreign  party 
entitles  latter  to  removal  within  time  to  answer  after  discontinuance  as  to  resi- 
dent parties. 

Cited  in  footnote  to  Hemdon  v.  ^^tna  F.  Ins.  Co.  10  L.  R.  A.  53,  which  holds 
defective  petition  for  removal  of  cause  not  aided  by  allegations  of  complaint  as 
to  residence. 

Distinguished  in  Texas  v.  Day  Land  &  Cattle  Co.  49  Fed.  595,  holding  amend- 
ment of  proceeding  to  recover  penalty  by  addition  of  count  for  civil  damages  does 
not,  under  penal  proceedings,  subject  to  removal  to  Federal  court. 

—  SnlilclencF  of  afllda-vlt. 

Cited  in  Amy  v.  Manning,  38  Fed.  536,  holding  insufficient  an  affidavit  on  be- 
lief of  party  seeking  removal,  w^ithout  disclosing  facts  showing  existence  of  preju- 
dice or  local  influence;  Cooper  v.  Richmond  &  D.  R.  Co.  8  L.  R.  A.  367,  42  Fed. 
698,  holding  sufficient  affiant's  statement  of  positive  knowledge  of  prejudice; 
Walcott  V.  Watson,  46  Fed.  531,  holding  sufficient  affidavit  setting  out  facts  con- 
stituting prejudice. 

—  Notice  of  application  for* 

Cited  in  Bonner  v.  Meikle,  77  Fed.  488,  and  Reeves  v.  Coming,  51  Fed.  778, 
holding  notice  not  essential  to  jurisdiction  to  grant  motion,  though  better  prac- 
tice; Carson  &  R.  Lumber  Co.  v.  Holtzclaw,  39  Fed.  886,  holding  affidavits  by 
plaintiff  admissible  to  controvert  allegations  of  petition  filed  ex  parte  before 
granting  order. 

—  Finality  of  ex  parte  order. 

Cited  in  Ellison  v.  Louisville  &  N.  R.  Co.  50  C.  C.  A.  530,  112  Fed.  806.  hold- 
ing subject  to  revision  upon  seasonable  application  of  plaintiff  thereafter  contest- 
ing allegations  of  petitions  on  which  granted. 

3  L.  R.  A.  549,  MONROE  v.  HANNAN,  7  Mackey,  197. 
ClnflM««  of  persona  protected  by  mechanics'  lien  lavr. 

Cited  in  Leitch  v.  Central  Dispensary  &  E.  Hospital,  6  App.  D.  C.  252,  hold- 
ing material  man  contracting  with  subcontractor  not  entitled  to  lien;  Xixon  v. 
Cydon  Lodge,  K.  of  P.  56  Kan.  305,  43  Pac.  236,  holding  only  subcontractors  con- 
tracting with  original  contractor  within  protection  of  statute. 

C  ited  in  footnote  to  Hightower  v.  Bailey,  49  L.  R.  A.  255,  which  sustains  lien 
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to  subcontractors  or  material  men,  irrespective  -of  notice  of  claim  or  state  of 
account  between  owner  and  principal  contractor. 

Disapproved  in  Fruin-Bambrick  Constr.  Co.  v.  Jones,  60  Mo.  App.  8,  holding 
material  men  furnishing  material  to  subcontractor  entitled  to  lien. 

Rlgrhts  of  lien  claimants  controlled  by  contract  vrlth  ovrner. 

Cited  in  Herrell  v.  Donovan,  7  App.  D.  C.  342,  holding  rights  of  subcon- 
tractors governed  by  terms  of  contract  with  owner. 

3  L.  R.  A.  654,  STATE  v.  CHICAGO,  B.  &  Q.  R.  CO.  37  Fed.  497. 
Removal  of  canaeii  |  pleadlnors* 

Cited  in  footnote  to  Hemdon  v.  Mino,  F.  Ins.  Co.  10  L.  R.  A.  53,  which  holds 
petition  for  removal  of  cause  not  aided  by  allegations  as  to  residence  in  com- 
plaint. 

Cited  in  note  (5  L.  R.  A.  476)  on  removal  of  causes. 

Action   to   recover  penalty   nnder   state   statute. 

Cited  in  Indiana  use  of  Delaware  County  v.  Alleghany  Oil  Co.  85  Fed.  873,  and 
Huntington  v.  Attrill,  146  U.  S.  673,  36  L.  ed.  1130,  13  Sup.  Ct.  Rep.  224,  holding 
circuit  court  cannot  entertain  suit  to  recover  penalty  imposed  by  way  of  punish- 
ment for  violation  of  state  statute;  Texas  v.  Day  Land  &  Cattle  Co.  41  Fed.  230, 
holding  action  to  recover  penalty  for  unlawful  herding  and  grazing  not  remov- 
able. 

Action  to  recover  penalty  not  civil. 

Cited  in  United  States  v.  Mexican  Nat.  R.  Co.  40  Fed.  771,  holding  action  to 
recover  penalty  not  within  statute  giving  circuit  court  original  cognizance  of 
all  suits  of  civil  nature  involving  certain  amount. 

2  L.  R.  A.  559,  HUSSEY  v.  COGER,  112  N.  Y.  614,  8  Am.  St.  Rep.  787,  20  N. 

E.  556. 
lilablll ty  for  Injnry  canaed  by  neArllflrence. 

Cited  in  Perry  v.  Rogers  157  N.  Y.  256,  51  N.  E.  1021  holding  master  not  liable 
for  injury  due  to  falling  of  ledge  of  rock,  weakened  by  blasting;  Mancuso  v. 
Cataract  Constr.  Co.  87  Hun,  521,  34  N.  Y.  Supp.  273,  nor  for  injury  due  to 
accidental  ignition  of  unexploded  blast;  Collins  v.  Criramins,  11  Misc.  27,  31 
N.  Y.  Supp.  800,  nor  for  injury  due  to  falling  bank  of  earth,  master  having  fur- 
nished safe  tools;  Fannessey  v.  Western  U.  Telegraph  Co.  6  Misc.  324,. 26  N.  Y. 
Supp.  796,  nor  for  injury  to  servant  struck  by  brick  from  properly  constructed 
chute;  Hogan  v.  Smith,  31  N.  Y.  S.  R.  801,  9  N.  Y.  Supp.  881,  holding  it  a  ques- 
tion for  jury  whether  master  had  furnished  reasonably  safe  place  for  servants; 
Ballard  v.  Hitchcock  Mfg.  Co.  71  Hun,  589,  24  N.  Y.  Supp.  1101,  holding  it  a 
question  for  jury  whether  boiler  explosion  was  due  to  master's  negligence; 
Hackett  v.  Masterson,  88  App.  Div.  75,  84  N.  Y.  Supp  751,  denying  master's  liabil- 
ity where  servant  failed  to  use  all  of  adequate  appliance  furnished  to  lay  pipe; 
McLaine  v.  Head  &  D.  Co.  71  N.  H.  296,  58  L.  R.  A.  463,  93  Am.  St.  Rep.  522,  52 
Atl.  545,  holding  foreman's  failure  to  warn  laborer  in  trench  of  dumping  of 
earth,  not  breach  of  duty  to  provide  safe  place;  Southern  Indiana  R.  Co.  v.  Har- 
rell,  161  Ind.  698,  63  L.  R.  A.  466,  62  X.  E.  262,  holding  foreman  of  bridge  gang 
does  not  represent  master  when  disobeying  broad  instructions  not  to  raise  stones 
when  train  passing. 
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—  Of  coaer-vant. 

Cited  in  Filbert  v.  Delaware  &  H.  Canal  Co.  121  N.  Y.  212,  23  N.  E.  1104, 
holding  master  not  liable  for  injury  to  servant  due  to  coservant's  negligent  re- 
moval of  planks  from  pit;  McCampbell  v.  Cunard  S.  S.  Co.  144  N.  Y.  557,  39  N. 
E.  637,  nor  for  injury  due  to  coservant's  negligence  in  fastening  skid  to  dock; 
Kimmer  v.  Weber,  151  N.  Y.  422,  56  Am.  St.  Rep.  630,  45  N.  E.  860,  nor  for  in- 
jury due  to  defective  scaifolding,  built  by  servants  from  suitable  materials; 
Stewart  v.  New  York  O.  &  W.  K.  Co.  28  N.  Y.  S.  R.  217,  8  N.  Y.  Supp.  19,  nor 
for  injury  due  to  negligence  of  servants  in  thawing  out  dynamite  cartridges; 
Mahoney  v.  Vacuum  Oil  Co.  76  Hun,  583,  28  N.  Y.  Supp.  196,  nor  for  injury  due 
to  breaking  of  planks  placed  over  hole  in  floor  by  coservant;  Griffiths  v.  New- 
Jersey  &  N.  Y.  R.  Co.  5  Misc.  322,  25  N.  Y.  Supp.  812,  nor  for  injury  due  to 
breaking  of  obviously  defective  beam  selected  and  put  in  place  by  servant  and 
fellow  workmen;  Hutchinson  v.  Charles  F.  Parker  &  Co.  39  App.  Div.  137,  57 
N.  Y.  Supp.  168,  nor  for  injury  due  to  striking  unexploded  dynamite  cartridge 
with  pick  by  servant's  coeraployee;  Schott  v.  Onondaga  County  Sav.  Bank,  49 
App.  Div.  505,  63  N.  Y.  Supp.  631,  nor  for  injury  due  to  coservant's  negligence 
in  dumping  dirt,  although  foreman  promised  to  give  warning  of  danger;  Bate- 
man  V.  New  York  C.  &  H.  R.  R.  Co.  178  N.  Y.  89,  70  N.  E.  109,  reversing  67  App. 
Div.  244,  73  N.  Y.  Supp  390,  holding  it  question  for  jury  whether  failure  to  put 
hinges  on  trap  door  was  negligence;  O'Brien  v.  Buffalo  Furnace  Co.  68  App.  Div. 
457,  73  N.  Y.  Supp.  830,  nor  for  injury  to  servant  uninformed  of  danger,  due  to 
negligence  of  experienced  coservant;  Schaub  v.  Hannibal  &  St.  J.  R.  Co.  106  Mo. 
89,  16  S.  W.  924,  nor  for  injury  to  brakeman  through  trainman's  negligence: 
Hanna  v.  Granger,  18  R.  I.  512,  28  Atl.  659,  nor  for  injury  due  to  negligent 
starting  of  engine  by  coservant;  Deep  Min.  &  Drainage  Co.  v.  Fitzgerald,  21  Colcf. 
543,  43  Pac.  210,  Ell  v.  Northern  P.  R.  Co.  1  N.  D.  352,  12  L.  R.  A.  102,  26  Am. 
St.  Rep.  621,  48  N.  W.  222,  holding  liability  of  master  for  injury  to  6e^^-allt 
through  negligence  of  coservant  does  not  depend  upon  relative  ranks  of  the  two 
servants;  Vogel  v.  American  Bridge  Co.  88  App.  Div.  70,  84  N.  Y.  Supp.  799, 
holding  foreman  of  bridge  gang  and  "boss  of  job,"  with  power  to  hire  and  dis- 
charge, not  fellow^  servant;  Peet  v.  H.  Remington  &  Son  Pulp  &  Paper  Co.  8<» 
App.  Div.  105,  83  N.  Y.  Supp.  524,  holding  servant's  failure  to  close  openin«: 
through  which  logs  thrown  into  grinding  room,  causing  injury,  act  of  fellow 
servant. 

Cited  in  footnotes  to  Byrnes  v.  New  York,  L.  E.  &  W.  R.  Co.  4  L.  R.  A.  151. 
which  holds  station  agent  and  brakeman  fellow  servants;  St,  Louis,  I.  M.  &  S. 
R.  Co.  V.  Rice,  4  L.  R.  A.  173,  which  holds  yard  inspector  and  yard  foreman  fel- 
low servants;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Blohn,  4  L.  R.  A.  764,  which  holds  loco- 
motive engineer  and  fireman  fellow  servants;  Wischam  v.  Rickards,  10  L.  R.  A. 
97,  which  holds  factory  employee  assisting  servants  of  one  delivering  fly-wheel, 
servant  of  latter;  Daniel  v.  Chesapeake  &  O.  R.  Co.  16  L.  R.  A.  383,  which  hold;* 
conductor  and  brakeman  on  different  trains  not  fellow  servants;  Palmer  v.  Michi- 
gan C.  R.  Co.  17  L.  R.  A.  637,  which  holds  assistant  roadmaster  not  fellow  ser- 
vant of  gang  of  men  working  under  him. 

Cited  in  notes  (4  L.  R.  A.  794,  795;  5  L.  R.  A.  735;  7  L.  R.  A.  503)  on  who 
are  fellow  servants. 

Distinguished  in  Wooden  v.  Western  New  York  &  P.  R.  Co.  43  N.  Y.  S.  R.  220. 
16  N.  Y.  Supp.  840,  holding  master  liable  to  servant  for  negligence  of  coservant 
in  letting  train  down  grade  by  gravity;  Bagley  v.  Consolidated  Gas.  Co.  13  Misc. 
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8,  34  N.  Y.  Supp.  187,  holding  master  liable  for  falling  upon  servant  of  plank 
dislodged  from  scaffold  by  hoisting  of  tank. 

—  Of  foreman. 

Cited  in  Quigley  v.  Levering,  167  N.  Y.  64,  64  L.  R.  A.  74,  60  N.  Y.  276,  hold- 
ing master  not  liable  for  injury  due  to  foreman's  failure  to  have  machinery 
oiled;  Jenkinson  v.  Carlin,  10  Misc.  23,  30  N.  Y.  Supp.  530,  nor  for  injury  due 
to  failure  of  foreman  to  see  that  check  rope  was  attached  to  derrick;  Miller  ▼. 
Thomas,  15  App.  Div.  107,  44  N.  Y.  Supp.  277,  nor  for  injury  due  to  undermining 
of  coal  upon  which  servant  was  at  work  under  foreman;  Vitto  v.  Keogan,  15 
App.  Div.  331,  44  N.  Y.  Supp.  1,  nor  for  injury  due  to  failure  of  foreman  to  tell 
servant  that  hole  directed  to  be  cleaned  contained  dynamite;  Ulrich  v.  New  York 

C.  &  H.  R.  R.  Co.  26  App.  Div.  469,  51  N.  Y.  Supp.  5,  nor  for  injury  due  to  mis- 
judgment  of  competent  foreman  as  to  detail  of  work;  Brown  v.  Terry,  67  App. 
Div.  227,  73  N.  Y.  Sup.  733,  nor  for  injury  due  to  falling  of  ventilator  upon 
which  servant  was  working  under  directions  of  competent  foreman;  O'Connall 
V.  Thompson-Starrett  Co.  72  App.  Div.  52,  76  N.  Y.  Supp.  296,  nor  for  failure 
of  competent  foreman  to  furnish  sufficient  number  of  men  provided  by  master  for 
the  work;  O'Brien  v.  American  Dredging  Co.  53  N.  J.  L.  297,  21  Atl.  324,  nor 
for  injury  due  to  negligence  of  foreman,  of  workmen  with  whom  he  labors; 
Illinois  C.  R.  Co.  v.  Bolton,  99  Tenn.  277,  41  S.  W.  442,  nor  for  injury-  to  section 
hand  through  negligence  of  section  foreman  engaged  at  the  time  as  a  fellow 
laborer;  Geesen  v.  Saguin,  115  Iowa,  10,  87  N.  W.  745,  nor  for  injury  due  to 
negligence  of  foreman  at  a  guy  rope  in  pulling  down  pile;  AlcLaine  v.  Head  A; 

D.  Co.  71  N.  H.  296,  58  L.  R.  A.  463,  52  Atl.  545,  nor  for  injury  due  to  foreman's 
failure  to  give  warning  of  danger;  Cullen  v.  Norton,  24  N.  Y.  S.  R.  103,  5  N.  Y. 
Supp.  623,  holding  question  whether  injury  was  cau.sed  by  coservant's  negligence 
for  jury;  Cullen  v.  Norton,  126  N.  Y.  7,  26  N.  E.  905,  Reversing  29  N.  Y.  S.  R. 
701,  9  N.  Y.  Supp.  174,  holding  master  not  liable  for  killing  laborer  by  blast 
through  negligence  of  foreman ;  Simone  v.  Kirk,  57  App.  Div.  465,  67  N.  Y.  Supp. 
1019,  holding  master  not  liable  to  servant  working  under  foreman's  directions, 
for  undermining  a  pile  of  ballasting  material. 

Distinguished  in  Hatton  v.  Hilton  Bridge  Const.  Co.  42  App.  Div.  402,  59  N. 
v.  Supp.  272,  holding  master  liable  for  injury  to  servant  due  to  foreman's  failure 
to  carry  out  master's  instructions  as  to  construction  of  scaffold. 

—  Of    fnaperlntendent. 

Cited  in  Meeker  v.  C.  R.  Remington  &  Son  Co.  63  App.  Div.  598,  65  N.  Y. 
Supp.  1116,  holding  master  not  liable  for  injury  due  to  negligent  opening  of 
steam  valve  by  master's  superintendent;  Stockmeyer  v.  Reed,  55  Fed.  261,  nor 
for  injury  due  to  negligence  of  master's  superintendent  in  pounding  and  prying 
upon  rock  in  stone  quarry;  Mast  v.  Kern,  34  Or.  250,  75  Am.  St.  Rep.  580,  54 
Pac.  950,  nor  for  injury  caused  by  master's  superintendent  prematurely  ordering 
powder  placed  in  hole. 

— —  Of  "Vice  principal. 

Cited  in  notes  (51  L.  R.  A.  518,  529,  561,  594,  617)  on  vice  principalship  con- 
Hidored  with  reference  to  superior  rank  of  negligent  servant;  (54  L.  R.  A.  61, 
111.  117,  118.  121)  on  vice  principalship  as  determined  with  reference  to  char- 
acter of  act  causing  injury;  (4  L.  R.  A.  852)  on  master's  liability  for  negligence 
of  superior  servant. 
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Distinguished  in  Taylor  v.  Evansvilie  &  T.  H.  R.  Co.  121  Ind.  126,  6  L.  R.  A. 
586,  16  Ara.  St.  Rep.  372,  22  N.  £.  876,  holding  master  liable  where  negligence 
was  act  of  master's  representative. 

Ansmiiption  of  rink  by  employee. 

Cited  in  Brunell  v.  Southern  P.  Co.  34  Or.  264,  56  Pac.  129,  holding  negli- 
gence of  coservant  one  of  risks  servant  assumes. 

Cited  in  note  (5  L.  R.  A.  792)  on  assumption  of  risk  of  employment  by  volun- 
teer.  , 

3  L.  R.  A.  563,  COX  v.  PEARCE,  112  N.  Y.  637,  20  N.  E.  666. 
Notice  to  agrent. 

Cited  in  Fulton  v.  Metropolitan  L.  Ins.  Co.  47  N.  Y.  8.  R.  112,  19  N.  Y.  Supp. 
660,  Affirming  1  Misc.  479,  21  N.  Y.  Supp.  470,  holding  insurance  company  charge- 
able with  agent's  knowledge  of  failure  of  applicant  to  comply  with  application 
rules;  American  Cent.  Ins.  Co.  v.  Hagerty,  92  Hun,  31,  36  N.  Y.  Supp.  558,  21 
Misc.  218,  79  N.  Y.  S.  R.  621,  45  N.  Y.  Supp.  617,  holding  notice  to  general  agent 
of  insurance  company  notice  to  company;  Weber  v.  Germania  F.  Ins.  Co.  16 
A  pp.  Div.  600,  44  N.  Y.  Supp.  976,  holding  evidence  showing  notice  to  insurance 
agent  during  negotiations  for  insurance  sufficient  to  go  to  jury  on  such  question. 

3  L.  R.  A.  565,  TRINITY  &  S.  R.  CO.  v.  MEADOWS,  73  Tex.  32,  11  S.  W.  145. 
Damaare  due  to  taking  or  vae  of  rlflrltt  of  vray  by  carrier. 

Cited  in  Gainesville,  H.  &  W^  R.  Co.  v.  Hall,  78  Tex.  173,  9  L.  R.  A.  300,  22  Am. 
St.  Rep.  42,  14  S.  W.  259,  upholding  recovery  by  landowner  of  damages  by 
reason  of  vibration,  smoke,  noxious  vapors,  and  noise  of  passing  trains;  Fort 
Worth  &  R.  G.  R.  Co.  v.  Jennings,  76  Tex.  376,  8  L.  R.  A.  181,  13  S.  W.  270,  hold- 
ing portion  of  right  of  way  granted  to  one  company  cannot  be  conveyed  to  another 
without  compensating  abutting  land  owner  holding  fee;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Oakes,  94  Tex.  162,  62  L.  R.  A.  299,  86  Am.  St.  Rep.  835,  58  S.  W.  999,  hold- 
ing railroad  company  not  liable  for  spreading  to  lands  of  adjoining  proprietor 
of  Bermuda  grass  planted  on  right  of  way;  Rische  v.  Texas  Transp.  Co.  27  Tex. 
Civ.  App.  34,  QQ  S.  W.  324,  holding  carrier  liable  for  injuries  to  property  of 
abutting  owner. 

Cited  in  footnotes  to  Theobold  v.  Louisville,  N.  O.  &  T.  R.  Co.  4  L.  R.  A.  735, 
which  holds  steam  railroad  cannot  be  operated  in  street  without  condemnation  or 
consent  of  abutting  owner;  Raining  v.  New  York,  L.  &  W.  R.  Co.  14  L.  R.  A. 
133,  which  holds  abutting  owner  entitled  to  compensation  on  closing  of  street 
by  railroad  embankment. 

Cited  in  notes  (4  L.  R.  A.  780)  on  right  of  eminent  domain;  (8  L.  R.  A. 
453)  on  right  to  construct  and  operate  street  railroad  lines;  (47  L.  R.  A.  782) 
on  pollution  of  water  as  element  of  damages  for  taking  railroad  right  of  way. 

3  L.  R.  A.  567,  EAST  LINE  &  R.  RIVER  R.  CO.  v.  CULBERSON,  72  Tex.  375, 

13  Am.  St.  Rep.  805,  10  S.  W.  706. 
Liability  for  nefcllfireuce  aa  bet^veen  leanor  anA  leasee. 

Cited  in  Trinity  &  S.  R.  Co.  v.  Lane,  79  Tex.  647,  15  S.  W.  477,  holding  rail- 
road company  liable  for  injury  to  employees  of  another  company,  due  to  improp- 
erly constructed  tracks;  KanHas  &  G.  S.  L.  R.  Co.  v.  Dorough,  72  Tex.  Ill,  10 
S.  \V.  711,  hol(lin<j  that  under  general  denial  defendant  may  show  plaintiff's 
injury  was  caused  by  servants  of  its  receiver;  Texas  &  P.  R.  Co.  v.  Moore,  8 
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Tex.  Civ.  App.  292,  27  S.  VV.  962,  holding  lessor  not  liable  to  lessee's  employee 
struck  by  properly  built  bridge,  through  lessee's  failure  to  give  proper  warning 
of  danger;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Daniels,  9  Tex.  Civ.  App.  256,  28 
S.  W.  548,  holding  lessor  liable  for  killing  of  lessee's  employee  by  collapse  of 
bridge;  Collins  v.  Texas  &  P.  R,  Co.  15  Tex.  Civ.  App.  171,  39  S.  W.  643,  holding 
carrier's  leasing  excursion  train  to  association  liable  for  insults  to  passenger  by 
other  members  of  party;  Lee  v.  Southern  P.  R.  Co.  116  Cal.  105,  38  L.  R.  A.  73, 
58  Am.  St.  Rep.  140,  47  Pac.  932,  holding  lessor  liable  to  lessee's  employee  for 
negligent  construction  of  its  road ;  Hukill  v.  Maysville  &  B.  S.  R.  Co.  72  Fed.  753, 
holding  lessor  not  liable  to  lessee's  servant  for  negligence  of  lessee  operating  road 
under  void  lease;  Baltimore  &  O.  &  C.  R.  Co.  v.  Paul,  143  Ind.  28,  28  L.  R.  A.  218; 
40  N.  E.  519,  holding  carrier  not  liable  to  brakeman  of  another  company  for  negli- 
gence of  fellow  servant  on  employer's  train ;  Buckner  v.  Richmond  &  D.  R.  Co.  72 
Miss.  880,  18  So.  449,  holding  lessor  not  liable  to  servant  of  lessee  for  injury  in 
use  of  leased  defective  machinery;  Arrowsmith  v.  Nashville  &  D.  R.  Co.  57  Fed. 
171,  holding  lessor  under  valid  lease  not  liable  for  injury  to  passenger  through 
lessee's  negligence;  Chicago  &  G.  T.  R.  Co.  v.  Hart,  209  111.  424,  66  L.  R.  A.  80, 
70  N.  E.  654  (dissenting  opinion),  majority  holding  statutory  permission  to  rail- 
road to  lease  property  not  absolve  it  from  liability  for  injuries  to  servants  of 
lessee  due  to  defects  in  rolling  stock. 

Cited  in  footnote  to  Harden  v.  North  Carolina  R.  Co.  55  L.  R.  A.  784,  which 
(lonies  power  of  lessor  of  railroad  to  exempt  itself  from  liability  to  employees  of 
lessee. 

Cited  in  notes  (7  L.  R.  A.  345)  on  liability  of  lessor  of  railroad  for  injury 
resulting  from  negligence  of  lessee;  (37  L.  R.  A.  83)  on  responsibility  of  grantee 
of  public  franchises  for  acts  of  servants  of  lessee  in  possession  under  unauthorized 
contract;  (44  L.  R.  A.  739,  749,  754)  on  liability  of  lessor  of  railroad  for  inju- 
ries by  negligence  of  another  company  using  road  under  lease,  license,  or  other 
contract;  (40  L.  R.  A.  89-91)  on  right  of  servant  to  recover  damages  from  per- 
sons other  than  his  master  for  injuries  received  in  performance  of  duties. 

Distinguished  in  Texas  &  P.  R.  Co.  v.  Gay,  86  Tex.  607,  25  L.  R.  A.  66,  26 
S.  W.  599,  holding  railroad  company  liable  for  negligent  injury  tO  employee  of 
receiver  collusively  appointed;  Washington  v.  Texas  &  Ft.  S.  R.  Co.  22  Tex.  Civ. 
App.  191,  54  S.  W.  1092,  holding  carrier  not  liable  for  shipper's  negligence  in 
loading  on  its  tracks  car  of  connecting  line;  Oriental  Invest.  Co.  v.  Barclay, 
25  Tex.  Civ.  App.  554,  64  !S.  VV.  80,  sustaining  recovery  of  servants  of  lessee 
against  lessor  when  two  practically  identical. 

Negrliflrence  of  coaer-vant. 

Cited  in  footnote  to  Byrnes  v.  New  York,  L.  E.  &  W.  R.  Co.  4  L.  R.  A.  151, 
which  holds  station  agent  and  brakeman  fellow  servants. 

statute  of  llmltntlona. 

Cited  in  Green  v.  Sanford,  34  Neb.  367.  51  N.  VV.  967,  holding  action  barred 
as  to  new  defendant  brought  in  after  expiration  of  statute  of  limitations. 

Distinguished  in  Becker  v.  Gulf  City  Street  R.  &  Real  Estate  Co.  80  Tex.  486, 
15  S.  \V.  1094,  holding  amendment  of  defectively  stated  cause  of  action  brought 
in  time  not  prevented  by  statute  of  limitations. 

Correction  of  record. 

Cited  in  Maxson  v.  Jennings,  19  Tex.  Civ.  App.  705,  48  S.  W.  781,  holding  that 
trial  judge  may,  at  next  term  after  judgment,  strike  from  record  exceptions  not 
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presented  within  statutory  time;  Glaser  v.  Hackett,  38  Fla.  88,  20  So.  820,  hold- 
ing that  bill  of  exceptions,  regular  in  form,  cannot  be  assailed  in  appellate  court ; 
McClure-Mabie  Lumber  Co.  v.  Brooks,  46  W.  Va.  733,  34  S.  E.  921,  holding  that 
court  retaining  original  record  of  case  may,  under  proper  circumstances,  correct 
mistakes  therein;  Corralitos  Co.  Mackay,  31  Tex.  Civ.  App.  318,  72  S.  W.  624, 
and  Cain  v.  State,  42  Tex.  Crim.  Rep.  211,  59  S.  W.  275,  sustaining  court's  power 
during  term,  to  correct  record  after  approval. 

3  L.  R.  A.  572,  RECE  v.  NEWPORT  NEWS  &  M.  VALLEY  R.  CO.  32  W.  Va. 
164,  9  S.  E.  212. 

Residence  of  corporation. 

Cited  in  Humphreys  v.  Newport  News  &  M.  Valley  Co.  33  W.  Va.  137,  10  S. 
E.  39,  holding  foreign  corporation  suable  in  any  county  wherein  it  does  business, 
if  process  can  be  legally  served  there;  Amsden  v.  Norwich  Union  F.  Ins.  Soc.  44 
Fed.  517,  holding  foreign  corporation's  appointment  of  resident  agent  in  Indiana 
does  not  constitute  it  a  resident  of  that  state. 

Cited  in  note   (8*L.  R.  A.  242)   on  law  of  comity  as  to  foreign  corporations. 

Distinguished  in  Chesapeake  &  O.  R.  Co.  v.  Howard,  14  App.  D.  C.  284,  hold- 
ing lessee  under  lease  void  by  laws  of  home  state  liable  for  negligent  injury  to 
passenger  on  leased  line. 

Removal   of  cause*. 

Cited  in  footnotes  to  Herndon  v.  ^^tna  F.  Ins.  Co.  10  L.  R.  A.  63,  which  holds 
petition  for  removal  of  cause  not  aided  by  allegations  as  to  residence  in  com- 
plaint. 

Cited  in  notes  (11  L.  R.  A.  568)  on  right  of  foreign  corporation  to  remove  cause 
for  prejudice  or  local  influence;  (24  L.  R.  A.  294)  on  conditions  against  foreign 
corporation  invoking  Federal  jurisdiction. 

3  L.  R.  A.  576,  BURROWS  v.  KLUNK,  70  Md.  451,  14  Am.  St.  Rep.  371,  17  Atl. 

378. 
Alteration  of  Inatmmenta. 

Cited  in  Bank  of  Herington  v.  Wangerin,  65  Kan.  426,  59  L.  R.  A.  718,  70 
Pac.  330,  holding  note  fraudulently  raised  by  payee  void  in  hands  of  innocent 
purchaser;  Walsh  v.  Hunt,  120  Cal.  53,  39  L.  R.  A.  700,  52  Pac.  115,  holding 
mortgage  note,  raised  by  stranger  after  execution,  good  as  to  the  amount  for 
which  originally  executed;  Exchange  Nat.  Bank  v.  Bank  of  Little  Rock,  22  L. 
R.  A.  689,  7  C.  C.  A.  121,  19  U.  S.  App.  152,  58  Fed.  143,  holding  bank  not  liable 
to  innocent  purchaser  from  one  of  its  own  clerks  for  draft  raised  by  him ;  Mer- 
ritt  V.  Boyden,  191  111.  142,  85  Am.  St.  Rep.  246,  60  N.  E.  907,  holding  no  alter- 
ation in  note;  Good  Roads  Machinery  Co.  v.  Moore,  25  Ind.  App.  484,  58  N.  E. 
540,  holding  alteration  of  contract  by  sales  agent,  increasing  his  territory,  re- 
leases surety  on  bond;  Gisriel  v.  Burrows,  72  Md.  374,  20  Atl.  240,  holding  that 
one  understood  by  all  parties  to  be  indorser  cannot  be  held  as  maker  of  note; 
Young  V.  Baker,  29  Ind.  App.  135,  64  N.  E.  54,  holding  unauthorized  insertion 
of  name  of  bank  where  note  payable,  material  alteration. 

Cited  in  notes  (35  L,  R.  A.  470)  on  alteration  of  note  as  affecting  bona  fide 
holders;  (22  L.  R.  A.  686)  on  liability  of  maker  or  drawer  on  raised  nego- 
tiable paper;    (6  L.  R.  A.  470)   on  effect  of  alteration  of  written  instrument. 
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3  L.  R.  A.  579,  NEWBOLD  v.  PEABODY  HEIGHTS  CO.  70  Md.  493,  17  Atl. 
372. 

CoTenanta  and  aarreementii  In  conveyanceii. 

Cited  in  Peabody  Heights  Co.  v.  Wilison,  82  Md.  198,  36  L.  R.  A.  395,  32  Atl. 
386,  refusing  specific  performance  of  land  contract  because  of  building  restric- 
tion; West  Boundary  Real  Estate  Co.  v.  Bayless,  80  Md.  507,  31  Atl.  442,  hold- 
ii^  grantee  in  deed  not  bound  by  covenants  in  contract  not  referred  to  in  deed. 

Cited  in  note  (20  L.  R.  A.  637)  on  exception  and  reservation  of  easements. 

3  L.  R.  A.  583,  SPRING  GARDEN  BANK  v.  HULINGS  LUMBER  CO.  32  W. 
Va.  357,  9  S.  E.  243. 

Report  of  decision  in  proceedings  to  administer  trust  imder  subsequent  deed 
by  same  defendant,  in  Rulings  v.  Hulings  Lumber  Co.  38  W.  Va.  363,  18  S.  E.620. 

Grant*  to  corporation  before  charter  grranted. 

Cited  in  Clarksburg  Electric  Light  Co.  v.  Clarksburg,  47  W.  Va.  749,  50  L. 
R.  A.  162,  35  S.  E.  994,  holding  grant  of  franchise  to  corporation  not  then  char- 
tered, which  corporation  after  being  chartered  accepts,  valid;  Chicago  Teleph. 
Co.  V.  Northwestern  Teleph.  Co.  199  111.  346,  65  N.  E.  329,  Affirming  100  111.  App. 
57,  holding  ordinance  granting  franchise,  presented  before,  but  not  passed  till 
after,  corporation  fully  organized,  valid;  Santaquin  Min.  Co.  v.  High  Roller  Min. 
Co.  25  Utah,  291,  71  Pac.  77,  holding  placing  of  deed  in  hands  of  promoter  for 
company  when  formed,  not  a  delivery. 

3  L.  R.  A.  587,  TAYLOR  MFG.  CO.  v.  HATCHER,  39  Fed.  440. 

Loa«  of  profltn  mm  element  of  damagre. 

Cited  in  Collins  v.  Lavelle,  19  R.  I.  46,  31  Atl.  434,  holding,  in  action  for 
breach  of  contract  to  sell  store,  evidence  of  previous  profits  admissible  on  ques- 
tion of  damages  for  loss  of  business. 

Cited  in  footnote  to  Blagen  v.  Thompson,  18  L.  R.  A.  315,  which  holds  loss  of 
profits  of  surrendered  land  contract  recoverable  for  breach  of  contract  to  con- 
struct motor  railway. 

Cited  in  notes  (53  L.  R.  A.  35)  on  loss  of  profits  as  an  element  of  damages  for 
breach  of  contract;  (53  L.  R.  A.  40,  41 )  on  same;  ett'ect  of  uncertainty  of  amount; 
(53  L.  R.  A.  44)   on  same;  distinction  between  direct  and  collateral  profits. 

Meaanre  of   damn  Area. 

Cited  in  footnote  to  Rockefeller  v.  Merritt,  35  L.  R.  A.  633,  which  holds  measure 
of  damage  for  fraud  in  inducing  exchange  of  property,  difference  between  actual 
value  of  property  parted  with  and  that  received. 

Cited  in  notes  (4  L.  R.  A.  670)  on  measure  of  damages  on  breach  of  contract 
to  convey;  (6  L.  R.  A.  552;  11  L.  R.  A.  681)  on  damages  for  breach  of  contract; 
(18  L.  R.  A.  386)  on  measure  of  damages  for  breach  of  implied  warranty. 

Proximate  ennae. 

Cited  in  note   (6  L.  R.  A.  194)   on  proximate  and  remote  cause  of  injury. 
Exceptiona   to   niaater*M   report. 

Cited  in  Cutting  v,  Florida  R.  &  Nav.  Co.  43  Fed.  747,  holding  exceptions  not 
alluding  to  evidence  nor  supported  by  statement,  not  to  be  considered. 
L.  R.  A.  Au.— Vol.  I.— 26. 
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3  L.  R.  A.  594,  FREEMAN  v.  DULUTH,  S.  S.  ft  A.  R.  CO.  74  Mich.  86,  41  N.  W. 

872. 
Duty  of  tra-veler  or  carrier  approaching  croanlnff. 

Cited  in  Baker  v.  Kansas  City,  Ft.  8.  A  M.  Co.  122  Mo.  571,  26  S.  W.  20,  hold- 
ing negligence  of  company  in  not  giving  signals  at  crossing  does  not  excuse 
traveler  from  looking  and  listening;  White  v.  Chicago  &  N.  W.  R.  Co.  102  Wis. 
497,  78  N.  W.  585,  holding  failure  to  close  crossing  gates  does  not  excuse  negli- 
gence of  traveler;  Shirk  v.  Wabash  R.  Co.  14  Ind.  App.  133,  42  N.  £.  656;  Graf 
V.  Chicago  &  N.  W.  R.  Co.  94  Mich.  583,  54  N.  W.  388;  Grostick  v.  Detroit,  L. 
&,  N.  R.  Co.  90  Mich.  598,  51  N.  W.  667, —  holding  failure  of  person  crossing  rail- 
road to  use  senses  to  ascertain  proximity  of  train,  negligence  as  matter  of  law; 
Chicago,  St  L.  &  P.  R.  Co.  v.  Butler,  10  Ind.  App.  274,  38  N.  E.  1  (dissenting 
opinion),  majority  holding  one  not  negligent  as  matter  of  law  in  approaching 
crossing  while  looking  and  listening;  Monroe  v.  Lake  Shore  &  M.  S.  R.  Co.  129 
Mich.  311,  88  N.  W.  888,  holding  company  liable  to  traveler,  who  looked  and 
listened,  for  injuries,  from  unlighted  and  detached  car;  Kinyon  v.  Chicago  &  N. 
W.  R.  Co.  118  Iowa,  359,  96  Am.  St.  Rep.  391,  92  N.  W.  40,  holding  running  of 
train  at  high  rate  of  speed  across  dangerous  crossing,  without  sounding  signal, 
negligence. 

Cited  in  footnotes  to  Lake  Shore  &  M.  S.  R.  Co.  v.  Franz,  4  L.  R.  A.  389,  which 
holds  no  amount  of  negligence  excuses  driving  on  crossing  without  stopping, 
looking,  and  listening;  Patton  v.  East  Tennessee,  V.  &  G.  R.  Co.  12  L.  R.  A.  184, 
which  holds  person  negligent  in  going  on  track  immediately  after  train  passes 
without  looking  and  listening;  Louisville  &  N.  R.  Co.  v.  Webb,  11  L.  R.  A.  674, 
which  holds  failure  to  use  senses  before  crossing  track  not  excused  by  unlawful 
speed  of  train  and  watchman's  failure  to  do  duty;  Keenan  v.  Union  Traction  Co. 
58  L.  R.  A.  217,  which  holds  failure  to  look  for  train  within  35  feet  of  track, 
negligence;  Western  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A.  802,  which  holds  fail- 
ure to  look  within  30  feet  of  track  will  not  prevent  recovery. 

Cited  in  notes  (7  L.  R.  A.  318)  on  duty  of  traveler  to  stop,  look,  and  listen; 
(9  L.  R.  A.  163)   on  recovery  defeated  by  contributory  fault. 

"Segligencei   duty  of  railroad  to  iniard  cronalnsrs. 

Cited  in  English  v.  Southern  P.  R.  Co.  13  Utah,  421,  35  L.  R.  A.  160.  57  Am. 
St.  Rep.  779,  45  Pac.  47,  holding  statute  requiring  locomotives  to  whistle  and 
ring  at  crossings  does  not  excuse  railroad's  failure  to  adopt  further  precautions 
dictated  by  common  prudence;  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  422,  36 
L.  ed.  491,  12  Sup.  Ct.  Rep.  679,  holding  duty  to  provide  flagmen  or  gates  at  cross 
ings  may  exist  outside  of  statute,  if  situation  reasonably  requires  it;  Willet  v. 
Michigan  C.  R.  Co.  114  Mich.  416,  72  N.  W.  260,  holding  negligence  of  railroad 
in  not  guarding  crossing  where  view  obstructed,  question  for  jury. 

Cited  in  notes  (9  L.  R.  A.  159)  on  duty  of  railway  to  warn  traveler  on  ap- 
proach to  highway  crossing;  (9  L.  R.  A.  161)  on  high  rate  of  speed;  (8  L.  R.  A. 
783)  on  when  contributory  negligence  not  a  defense. 

3  L.  R.  A.  599,  Re  EYSAMAN,  113  N.  Y.  62,  20  N.  E.  613. 

Followed  without  discussion  in  Parks  v.  Andrews,  67  Hun,  660,  23  N.  Y.  Supp. 
1153. 
Reversible  error;  evidence. 

Cited  in  Harvey  v.  Van  Cott,  71  Hun,  401,  25  N.  Y.  Supp.  25,  holding  judgment 
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supported  by  competent,  undisputed  evidence  not  reversible  for  admission  of 
improper  evidence;  Re  Bernsee,  71  Hun,  30,  24  N.  Y.  Supp.  504,  holding  imma- 
terial evidence,  improperly  admitted,  not  reversible  error;  Jones  v.  Perkins,  29 
App.  Div.  44,  51  N.  Y.  Supp.  380,  and  Peyton  v.  New  York  Elev.  R.  Co.  62  Hun, 
639,  17  N.  Y.  ISupp.  244,  holding  reversal  proper  where  evidence  erroneously 
admitted  cannot  be  said  not  to  have  affected  result;  Heyne  v.  Doerfler,  124  N. 
Y.  510,  26  N.  E.  1044,  holding  that  judgment  not  sustained  by  preponderance 
of  competent  evidence  must  be  reversed;  Huntley  v.  Huntley,  73  Hun,  264,  26  N. 
Y.  Supp.  266,  holding  exclusion  of  material  evidence  by  referee  reversible  error. 
Cited  in  note  (8  L.  R.  A.  609)  on  objections  to  evidence,  to  indefinite  to  save 
question  for  review. 

Bxceptlon)  ^valver  of.  - 

Cited  in  Metropolitan  Nat.  Bank  v.  Commercial  State  Bank,  104  Iowa,  692,  74 
N.  W.  26,  holding  exception  to  erroneous  evidence  not  waived  by  failure  to 
object  to  subsequent  similar  evidence. 

Penional   transaotlona   vrlth   deceaaed    or   Incompetent   pemona* 

Cited  in  Petrie  v.  Petrie,  126  N.  Y.  683,  4  Sup.  Ct.  App.  482,  27  N.  E.  958; 
Re  Dunham,  121  N.  Y.  577,  24  N.  E.  932 ;  Devlin  v.  Greenwich  Sav.  Bank,  125 
N.  Y.  758,  4  Silv.  Ct.  App.  606,  26  N.  E.  744;  Eighmie  v.  Taylor,  68  Hun,  583, 
23  N.  Y.  Supp.  248;  Re  Palmateer,  78  Hun,  49,  28  N.  Y.  Supp.  1062;  Gambee  v. 
Gambee,  24  App.  Div.  448,  48  N.  Y.  Supp.  501;  Leary  v.  Corvin,  63  App.  Div. 
164,  71  N.  Y.  Supp.  335,  Affirming  29  Misc.  73,  60  N.  Y.  Supp.  563,— holding 
interested  witness  cannot  testify  to  conversations  between  deceased  and  third 
persons,  though  not  participating;  Boyd  v.  Boyd,  164  N.  Y.  245,  68  N.  E.  118, 
holding  party  to  action  cannot  testify  to  signature  of  disputed  instrument  by 
deceased;  Adams  v.  Morrison,  113  N.  Y.  158,  20  N.  £.  829,  holding  plaintiff  can- 
not testify  to  entry  by  deceased  in  book  in  his  presence,  to  prove  existence  of 
copartnership;  Herrington  v.  Winn,  60  Hun,  237,  14  N.  Y.  Supp.  612,  holding 
claimant  against  estate  cannot  testify  that  certain  figures  were  entered  by  third 
person  in  book  by  deceased's  direction;  Davis  v.  Davis,  86  Hun,  403,  33  N.  Y. 
Supp.  477,  holding  party  cannot  give  evidence  of  acts  and  conversation  of  deceased 
to  sustain  alleged  gift  to  him;  Dolan  v.  Leary,  69  App.  Div.  461,  74  N.  Y.  Supp. 
981,  holding  party  incompetent  to  testify  to  execution  of  deeds  by  deceased  to 
intermediary  and  by  intermediary  to  him;  Richards  v.  Crocker,  49  N.  Y.  S.  R. 
250,  20  N.  Y.  Supp.  954,  holding  interested  witness  cannot  testify  to  physical 
condition  of  deceased;  Re  Beck,  6  App.  Div.  215,  39  N.  Y.  Supp.  810,  holding 
testimony  of  subscribing  witness  beneficially  interested  in  will  competent  on 
probate;  Re  Bernsee,  141  N.  Y.  392,  36' N.  E.  314,  holding  beneficiary  under  will 
cannot  testify  to  conversation  between  testator  and  attesting  witness;  Hutton 
V.  Smith,  175  N.  Y.  381,  67  N.  E.  633,  holding  admission  of  testimony  of  con- 
versation between  trustee  and  another  in  plaint  ifi''s  presence,  not  reversible  error, 
where  same  fact  appears  by  other  evidence;  Trowbridge  v.  Stone,  42  W.  Va. 
458,  26  S.  E.  363,  holding  interested  witnesses  cannot  testify  as  to  value  of  labor 
performed  by  insane  plaintiff  for  committee. 

TaxAtion  of  transfer  In  contemplation  of  death. 

Cited  in  Re  Spaulding,  22  Misc.  422,  60  N.  Y.  Supp.  398,  holding  gifts  made  two 
years  before  death,  followed  by  absolute  possession  by  donee,  not  subject  to  trans- 
fer tax. 
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3  L.  R.  A.  606,  GRANT  v.  KUGI4AR,  81  Ga.  637,  12  Am.  St.  Rep.  348,  8  S.  E. 

878. 
Iliparlan  rlgrlttfi. 

Cited  in  notes  (7  L.  R.  A.  614)  on  riparian  rights;  (41  L.  R.  A.  746)  on  cor- 
relative rights  of  upper  and  lower  proprietors  as  to  acceleration  of  flow  of 
stream;    (10  L.  R.  A.  255)   on  nuisance,  casting  water  on  land. 

3  L.  R.  A.  607,  JUDKINS  v.  WOODMAN,  81  Me.  361,  17  Atl.  298. 

3  L.  R,  A.  608,  HUNT  v.  ADAMS,  81  Me.  356,  17  Atl.  298. 

3  L.  R.  A.  609,  HAINES  v.  HALL,  17  Or.  165,  20  Pac*  831. 
Floatable  streainfi  mm  navlgrable  ^vatera. 

Cited  in  Hallock  v.  Suitor,  37  Or.  12,  60  Pac.  384,  holding  stream  haying 
floatable  capacity  at  certain  periods  navigable;  United  States  v.  Rio  Grande  Dam 
&  Irrig.  Co.  9  N.  M.  299,  51  Pac.  674,  holding  stream  not  subserving  in  natural 
state,  at  regular  seasons,  purposes  of  commercial  intercourse,  not  navigable; 
Nutter  V.  Gallagher,  19  Or.  381,  24  Pac.  252,  holding  stream  occasionally  capable 
of  floating  logs,  but  not  usable  by  general  public,  not  navigable;  Griffith  v. 
Holman,  23  Wash.  354,  54  L.  R.  A.  182,  83  Am.  St.  Rep.  821,  63  Pac.  239,  hold- 
ing stream  incapable  of  floatage  of  practical  utility  as  public  highway  not  navi- 
gable. 

Cited  in  footnote  to  Rigney  v.  Tacoma  Light  &  Water  Co.  26  L.  R.  A.  425, 
which  holds  as  watercourse  imited  volume  of  stream  spreading  out  into  swamp 
or  lake. 

Cited  in  notes  (42  L.  R.  A.  327)  on  what  waters  are  navigable;  (5  L.  R.  A. 
393)  on  navigable  watercourses;  (41  L.  R.  A.  372)  on  right  to  use  stream  for 
floating  logs;    (12  L.  R.  A.  632)   on  navigable  waters  as  public  highways. 

Rlshtfi  of  riparian  o-vraera. 

Cited  in  footnote  to  Brooks  v.  Cedar  Brook  &  S.  0.  River  Improv.  Co.  7  L.  R. 
A.  460,  which  denies  recovery  to  riparian  owner  for  washing  away  of  soil  occa- 
sioned by  dam. 

Cited  in  notes  (4  L.  R.  A.  573;  7  L.  R.  A.  614)  on  rights  of  riparian  owners; 
(5  L.  R.  A.  62)  on  riparian  rights  of  owners  bounding  on  navigable  streams: 
(8  L.  R.  A.  92)  on  title  to  soil  below  ordinary  high-water  mark;  (8  L.  R.  A. 
579)  on  property  in  unnavigable  lakes;  (13  L.  R.  A.  395)  on  right  to  erect 
embankment;  (9  L.  R.  A.  812)  on  damages  recoverable  for  diversion  of  water 
of  stream. 

Explained  in  Hunter  v.  Grande  Ronde  Lumber  Co.  39  Or.  451,  65  Pac  598, 
holding  that  riparian  owner  to  recover  damages  must  show  negligent  use  of 
floatable  stream. 

Equity  Jnrliidlctlon  I  absence  of  adequate  legral  remedy. 

Cited  in  Norton  v.  Elwert,  29  Or.  589,  41  Pac.  926,  holding  equity  may  compel 
removal  of  encroaching  wall;  Strawberry  Valley  Cattle  Co.  v.  Chipman,  13  Utah, 
471,  45  Pac.  348,  holding  equity  may  enjoin  repeated  continuing  trespasses  on 
grazing  lands. 

Cited  in  footnote  to  Lowery  v.  Pekin,  51  L.  R.  A.  301,  which  sustains  injunction 
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against  city  taking  possession  of  embankment  built  and  owned  by  lessor  from 
city. 

Cited  in  notes  (5  L.  R.  A.  662)  on  remedy  in  equity  to  protect  private  rights; 
(6  L.  R.  A.  90)  on  injunction  to  restrain  threatened  wrong;  (11  L.  R.  A.  208) 
on  equitable  relief  against  waste  and  trespass;  (41  L.  R.  A.  497)  on  injunction 
against  injuries  to  riparian  owner  by  running  logs  in  streams. 

• 

3  L.  R.  A.  620,  FURGESON  v.  JONES,  17  Or.  204,  11  Am.  St.  Rep.  808,  20  Pac. 

842. 
Adoption  of  heir. 

Cited  in  Watts  v.  Dull,  184  111.  90,  75  Am.  St.  Rep.  141,  56  N.  E.  303,  holding 
statute  conferring  power  of  adoption  must  be  strictly  followed;  Non-She-Po  y. 
Wa- Win-Fa,  37  Or.  216,  82  Am.  St.  Rep.  749,  62  Pac.  16,. holding  decree  of  court 
pursuant  to  statute  necessary  to  legal  adoption;  Sarazin  v.  Union  R.  Co.  153 
Mo.  485,  55  S.  W.  92,  holding  defective  acknowledgment  invalidates  deed  of 
adoption;  Webb  v.  Jackson,  6  Colo.  App.  214,  40  Pac.  467,  holding  right  of 
adopted  children  to  inherit  fixed  by  statute;  Re  Renton,  10  Wash.  542,  39  Pac. 
145,  holding  presumptive  adoption  does  not  sustain  right  to  contest  will: 
Thomas  v.  Thomas,  64  Neb.  589,  90  N.  W.  630,  holding  that  father's  intention  to 
make  illegitimate  child  heir  need  not  appear  in  writing;  Re  Renton,  10  Wash. 
542,  39  Pac.  145,  holding  clear  proof  of  adpotion  necessary,  and  presumption  not 
prevail. 

Cited  in  footnote  to  Van  Matre  v.  Sankey,  23  L.  R.  A.  665,  which  authorizes 
descent  of  land  to  child  adopted  in  other  state. 

Distinguished  in  Re  Johnson,  98  Cal.  539,  21  L.  R.  A.  382,  33  Pac.  460,  hold- 
ing irregularity  in  failing  to  examine  child  does  not  invalidate  adoption;  Mul- 
lany's  Adoption,  25  Pa.  Co.  Ct.  564,  holding  adoption  not  invalid  for  failure  to 
file  consent,  not  required  by  statute  to  appear  of  record;  Nugent  v.  Powell,  4 
Wyo.  202,  20  L.  R.  A.  206,  62  Am.  St.  Rep.  17,  33  Pac.  23,  holding  abandonment 
by  father  gives  mother  right  to  relinquish  child  in  adoption  proceedings. 

Suit  to  annul  decree  void  on  face. 

Cited  in  Blythe  v.  Hinckley,  84  Fed.  254,  holding  that  Federal  court  will  not 
entertain  suit  to  annul  decree  of  state  court  for  want  of  jurisdiction  appearing 
on  record. 

Jurisdiction  conferred  by  ntcitate  must  nlBmiatlvely  appear. 

Cited  in  Ex  parte  Clark,  87  Cal.  641,  25  Pac.  967,  holding  in  adoption  proceed- 
ings jurisdiction  of  subject-matter  and  persons  must  afiirmatively  appear;  Hind- 
man  V.  O'Connor,  54  Ark.  643,  13  L.  R.  A.  498,  16  S.  W.  1052,  holding  record 
must  afiirmatively  show  court's  jurisdiction  to  validate  order  removing  minor's 
disabilities;  Kelley  v.  Kelley,  161  Mass.  118,  25  L.  R.  A.  809,  42  Am.  St.  Rep.  389, 
36  N.  E.  837,  holding  jurisdiction  of  court  of  another  state  to  grant  alimony 
must  be  proved  to  obtain  execution  on  judgment. 


Decree  rendered  -vrltbont  Jnriadlction  collaterally  aMMllable. 

Cited  in  Little  Rock  Junction  R.  R.  v.  Burke,  13  C.  C.  A.  348,  27  U.  S.  App. 
736,  66  Fed.  90,  holding  decree  of  sale  for  taxes  collaterally  impeachable,  when 
want  of  jurisdiction  appears  on  record;  Frankel  v.  Sattertield,  9  Houst.  (Del.) 
206,  19  Atl.  898,  holding  scire  facias  will  not  issue  to  revive  judgment  void  for 
want  of  jurisdiction  appearing  on  record;   Puckett  v.  Benjamin,  21  Or.  380,  28 
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Pac.   G7,   raising,    without   considering,   question   whether   judgment  binds  non- 
appearing  defendant  concealed  within  state,  not  served  with  sununons. 

3  L.  R.  A.  626,  DIOCESE  OF  EAST  CAROLINA  v.  DIOCESE  OF  NORTH  CARO- 
LINA, 102  N.  C.  442,  9  S.  E.  310. 

8  L.  R.*  A.  631,  BOWMAN  v.  PHILLIPS,  41  Kan.  364,  13  Am.  St.  Rep.  292,  21 

Pac.  230. 
Contracts  in  violation  of  In-vr. 

Cited  in  Yount  v.  Denning,  52  Kan.  636,  35  Pac.  207,  holding  unlicensed  real 
estate  agent  cannot  recover  commissions;  Naglebaugh  v.  Harder  &  H.  Coal  Min. 
Co.  21  Ind.  App.  555,  51  N.  E.  427,  holding  action  not  maintainable  by  assignee 
on  trade  checks  issued  to  employees  in  violation  of  law;  Winchester  Electric 
Light  Co.  V.  Veal,  145  Ind.  511,  41  N.  E.  334,  holding  officer  cannot  maintain 
action  to  recover  public  funds  illegally  loaned;  Haddock  v.  Salt  Lake  City, 
23  Utah,  528,  65  Pac.  491,  holding  recovery  cannot  be  had  for  constable's  services 
rendered  under  illegal  contract. 

Cited  in  note  (12  L.  R.  A.  122)  on  courts  will  not  take  jurisdiction  in  cases  of 
illegal  contracts. 

Distinguished  in  Concordia  v.  Uagaman,  1  Kan.  App.  40,  41  Pac.  133.  holding 
reasonable  worth  of  services  rendered  under  contract  by  councilman  with  city 
recoverable. 

Contractu  aaralnut  public  policy. 

Cited  in  footnotes  to  Boyle  v.  Adams,  17  L.  R.  A.  96,  which  holds  agreement 
to  withdraw  bid  for  state  property  void;  Spalding  v.  Ewing,  16  L.  R.  A.  727. 
which  holds  void  a  contract  to  give  percentage  of  claim  against  government  for 
servic'es  in  collecting;  Brown  v.  First  Nat.  Bank.  24  L.  R.  A.  206,  which  hold"^ 
contract  by  justice  to  secure  arrest  of  person  over  whom  he  has  no  jurisdiction, 
with  compensation  contingent  on  recovery  of  property,  void;  Gloucester  Isinglass 
&  Glue  Co.  V.  Russia  Cement  Co.  12  L.  R.  A.  563,  which  holds  agreement  to  pre- 
vent competition  between  corporations  in  manufacture  of  glue  under  patent 
valid;  Brooks  v.  Cooper,  21  L.  R.  A.  617,  which  holds  void  contract  between  news- 
papers for  alternate  selection  and  division  of  profits  of  public  printing;  Leonard 
V.  Poole,  4  L.  R.  A.  728,  which  holds  one  engaging  in  plot  to  raise  price  of  lard 
cannot  be  aided  by  court  as  against  coplotter. 

Cited  in  notes  (6  L.  R.  A.  615)  on  contracts  against  public  policy;  (8  L.  R. 
A.  601)  on  no  remedy  on  contracts  against  public  policy;  (12  L.  R.  A.  121)  on 
certain  contracts  not  binding ;  ( 1 1  L.  R.  A.  504 )  on  contracts  in  general  restraint 
of  trade;   (4  L.  R.  A.  157)  on  validity  of  contracts  in  partial  restraint  of  trade. 

3  L.  R.  A.  634,  DILLINGHAM  v.  ANTHONY,  73  Tex.  47,  15  Am.  St.  Rep.  763, 

11  S.  W.  139. 
Actions  airitlnst   receivers   In    courts   other   tban    one   appolntlngr* 

Cited  in  Gay  v.  Brierfield  Coal  &  I.  Co.  94  Ala.  317,  16  L.  R.  A.  570,  33  Am. 
St.  Rep.  122,  11  So.  353,  holding  state  court  may  entertain  suit  against  Federal 
receiver,  but  cannot  interfere  with  property;  Dillingham  v.  Hawk,  23  L.  R.  A. 
519,  9  C.  C.  A.  103,  23  U.  S.  App.  213,  60  Fed.  496,  and  Malott  v.  Shimer,  153 
Ind.  41,  74  Am.  St.  Rep.  278,  54  N.  E.  101,  holding  Federal  receiver  may  be  sued 
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in  negligence  action  in  state  court  without  permission,  but  payment  enforceable 
only  by  Federal  court;  Garrison  v.  Texas  &  P.  R.  Co.  10  Tex.  Civ.  App.  137,  30 
S.  W.  725,  holding  judgment  in  state  court  suit  against  Federal  receiver  con- 
clusive as  to  anioimt;  Gardner  v.  Caldwell,  16  Mont.  233,  40  Pac.  590,  holding 
judgment  in  court  of  co-ordinate  jurisdiction  in  another  district  not  collectible 
out  of  property  in  hands  of  receiver. 

Cited  in  notes  (11  L.  R.  A.  481)  on  actions  and  suits  against  receiver;  (6  L. 
R.  A.  792)  on  receiver,  appointment  of. 

Duty  of  carrier  to  protect  paMengrera  from   violence  or  Ininalt. 

Cited  in  Missouri  K.  &  T.  R.  Co.  v.  Russell,  8  Tex.  Civ.  App.  581,  28  S.  W. 
1042,  holding  railroad  liable  to  one  pushed  from  car  steps  by  quarreling  pas- 
sengers; International  &  G.  N.  R.  Co.  v.  Miller,  9  Tex.  Civ.  App.  106,  28  S.  W. 
233,  holding  railroad  liable  for  excessive  violence  of  passenger  assisting  con- 
ductor to  eject  another. 

Carrier'*  liability  for  torts  of  employeeii. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Conder,  23  Tex.  Civ.  App.  489,  58  S.  W. 
58,  holding  railroad  company  liable  for  wrongful  arrest  of  passenger  caused  by 
conductor;  St.  Louis  S.  W.  R.  Co.  v.  Berger,  64  Ark.  620,  39  L.  R.  A.  787,  44 
Pac.  809,  holding  carrier  liable  for  use  of  more  than  reasonable  force  by  con- 
ductor when  assaulted  by  passenger;  St.  Louis  S.  W.  R.  Co.  v.  Griffith,  12  Tex. 
Civ.  App.  636,  35  S.  W.  741,  holding  railroad  liable  for  assault  by  station  agent 
on  one  waiting  for  train;  Indianapolis  Union  R.  Co.  v.  Cooper,  6  Ind.  App.  205, 
33  N.  E.  219,  holding  railroad  liable  for  assault  by  gateman  on  passenger  on 
way  to  train;  Galveston,  H.  &  S.  A.  R.  Co.  v.  La  Prelle,  27  Tex.  Civ.  App.  497, 
65  S.  W.  488,  holding  previous  assault  by  passenger  not  justify  assault  by  con- 
ductor; St.  Louis  S.  W.  R.  Co.  v.  Johnson,  29  Tex.  Civ.  App.  185,  68  S.  W.  58, 
sustaining  carrier's  liability  for  conductor's  assault  and  use  of  profane  language 
toward  noisy  passenger;  Denison  &  S.  R.  Co.  v.  Randell,  29  Tex.  Civ.  App.  463, 
69  S.  W.  1013,  holding  carrier  liable  for  abusive  treatment  of  passenger,  from 
whom  conductor  took  one  fare  but  demanded  another;  Johnson  v.  Detroit,  Y. 
&  A.  A.  R.  Co.  130  Mich.  455,  90  N.  W.  274,  holding  carrier  liable  for  con- 
ductor's wilful  assault  upon  passenger. 

Cited  in  footnotes  to  North  Chicago  City  R.  Cp.  v.  Gastka,  4  L.  R.  A.  481, 
which  holds  carrier  liable  for  conductor's  lack  of  care  in  ejecting  passenger  for 
nonpayment  of  fare;  Farber  v,  Missouri  P.  R.  Co.  20  L.  R.  A.  350,  which  holds 
driving  of  trespasser  from  freight  train  by  brakeman  not  to  be  within  scope  of 
employment;  Pullman  Palace  Car  Co.  v.  Smith,  13  L.  R.  A.  215,  which  holds 
sleeping-car  company  liable  for  servants  causing  passengers  to  get  off  at  wrong 
place. 

Cited  in  notes  ( 12  L.  R.  A.  339 )  on  carrier's  liability  for  torts  of  agents ; 
(3  L.  R.  A.  734)  on  expulsion  of  passenger  from  train. 

Distinguished  in  Bess  v.  Chesapeake  &  O.  R.  Co.  35  W.  Va.  496,  29  Am.  St. 
Rep.  820,  14  S.  E.  234,  holding  railroad  not  liable  for  assault  on  trespasser  not  in 
course  of  employment;  Holler  v.  Ross,  68  N.  J.  L.  328,  59  L.  R.  A.  945,  96  Am. 
St.  Rep.  546,  53  Atl.  472,  denying  employer's  liability  for  servant's  shooting 
trespasser  upon  realty  on  which  master's  property  stored. 

Corporate    liability    for    exemplary    damagreii. 

Cited  in  Texas  &  P.  Coal  Co.  v.  Lawson,  10  Tex.  Civ.  App.  496,  31  S.  W.  843, 
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holding  corporation  whose  officers  conspire  to  ruin  plaintiff's  business  liable  for 
exemplary  damages;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Reed,  80  Tex.  365,  26  Am.  St. 
Rep.  749,  15  S.  W.  1105,  holding  railroad  company  not  authorizing  or  ratifying 
act  of  yardmaster  throwing  carcasses  in  stream  not  liable  for  exemplary  dam- 
ages. 

3  L.  R.  A.  639,  MISSOURI  P.  R.  CO.  v.  PLATZER,  73  Tex.  117,  15  Am.  St.  Rep. 

771,  11  S.  W.  160. 
^ueatlon  for  Jury. 

Cited  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Lewis,  5  Tex.  Civ.  App.  642,  25  S.  W. 
293,  holding  negligence  of  railway  company  should  not  have  been  submitted  to 
jury  unless  it  was  proximate  cause  of  injury;  Texas  &  P.  R.  Co.  v.  Moore,  8  Tex. 
Civ.  App.  296,  27  S.  W.  962,  holding  knowledge  by  servant  of  rule  of  railroad 
company  should  have  been  assumed  in  instruction  to  jury;  Rost  v.  Missouri  P. 
R.  Co.  76  Tex.  173,  12  S.  W.  1131,  holding  refusal  to  charge  upon  point  not  in 
petition  and  proof,  no  error. 
Carrier's  liability  for  spread  of  lire. 

Cited  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Chittim,  31  Tex.  Civ.  App.  43,  71  S. 
W.  294,  holding  it  not  negligence  for  train  crew  not  to  leave  train  to  extinguish 
fires  started  by  sparks. 

Cited  in  footnote  to  Louisville,  N.  A.  &  C.  R.  Co.  v.  Hart,  4  L.  R.  A.  549, 
which  holds  railroad  company  liable  for  fire  set  by  sparks  from  locomotive 
spreading  from  right  of  way. 

Cited  in  notes  (11  L.  R.  A.  507)  on  right  of  railroad  company  to  bum  com- 
bustibles on  its  right  of  way;  (9  L.  R.  A.  750)  on  duty  and  obligations  of  rail- 
road company  to  guard  against  setting  out  fires;  (5  L,  R.  A.  591)  on  negligence 
of  railroad  company  in  not  keeping  track  clear  of  combustibles. 

3  L.  R.  A.  642,  BELL  v.  INDIAN  LIVE  STOCK  CO.   (Tex.)    11  S.  W.  344. 
Garnishment   of   "vraares. 

Cited  in  footnotes  to  Rustad  v.  Bishop,  50  L.  R.  A.  168,  which  denies  right  to 
hold  back  successive  exempt  wages  by  successive  garnishments  and  reach  same 
by  new  garnishment  after  exemption  period  expires;  Siever.  v.  Union  P.  R.  Co. 
61  L.  R.  A.  319,  which  sustains  right  to  injunction  against  prosecution  of  multi- 
plicity of  garnishment  proceedings  for  exempt  wages. 

Nonresident's  rlfflat   to  exemptions. 

Cited  in  Bond  v.  Turner,  33  Or.  555,  44  L.  R.  A.  431,  54  Pac.  168,  sustaining 
nonresident's  right  to  claim  exemption  of  furniture. 

3  L.  R.  A.  644,  ANDERSON  v.  STATE,  27  Tex.  App.  177,  11  Am.  St.  Rep.  189, 

11  S.  W.  33. 
Negrllsent  laomlclde. 

Cited  in  note  (61  L.  R.  A.  297)   on  negligent  homicide. 

3  L.  R.  A.  647,  FARRELL  v.  RICHMOND  &  D.  R.  CO.  102  N.  C.  390,  11  Am.  St. 

Rep.  760,  9  S.  E.  302. 
"When   ffoods  may   be  stopped   In   transit. 

Cited  in  Rogers  v.  Schneider,  13  Ind.  App.  30,  41  N.  E.  71,  holding  jury  should 
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determine  whether  goods  were  in  transit;  Williams  v.  Hodges,  113  N.  C.  38,  18 
S.  E.  83,  holding  goods  not  in  transit  when  there  was  an  express  agreement  with 
carrier  that  they  should  be  held  in  storage  for  purchaser;  Lewis  v.  Sharvey, 
58  Minn.  471,  59  N.  W.  1096,  holding  goods  were  ptill  in  transit  when  stopped; 
Crass  V,  Memphis  &  C.  R.  Co.  96  Ala.  453,  11  So.  480,  holding  bill  of  inter- 
pleader  in  case  of  goods  stopped  in  transit  objectionable,  and  permitting  amend- 
ment. 

Cited  in  footnotes  to  Johnson  v.  Eveleth,  48  L.  R.  A.  50,  which  holds  logs  sub- 
ject to  stoppage  in  transitu  while  being  driven  down  river  by  log-driving  com- 
pany; Jeffris  V.  Fitchburg  R.  Co.  33  L.  R.  A.  351,  which  holds  right  to  stoppage 
in  transitu  not  defeated  by  delivery  of  part  of  consignment;  Brewer  Lumber 
Co.  V.  Boston  &  A.  R.  Co.  54  L.  R.  A.  435,  which  holds  right  of  stoppage  in  tran- 
situ not  loat  by  carriers  storage  for  failure  to  unload  in  time,  while  freight 
charges  uf\paid. 

Cited  in  notes  (4  L.  R.  A.  732;  11  L.  R.  A.  347,  349)  on  right  of  stoppage  in 

transitu. 
Cbarse  to  Jury. 

Cited  in  Willis  v.  Atlantic  &  D.  R.  Co.  122  N.  C.  909,  29  S.  E.  941,;  NoHx)n 
V.  North  Carolina  R.  Co.  122  N.  C.  934,  29  S.  E.  886;  Bottoms  v.  Seabo«-d  A; 
R.  R.  Co.  109  N.  C.  72,  13  S.  E.  738 ;  Witsell  v.  West  Asheville  &  S.  S.  R.  Co. 
120  N.  C.  658,  27  S.  E.  125, —  holding  refusal  to  charge  that  plaintiff  cannot  re- 
cover, no  error;  Alexander  v.  Richmond  &  D.  R.  Co.  112  N.  C.  732,  16  S.  E.  896, 
holding  charge  that  recovery  cannot  be  had  not  objectionable  if  it  cannot  mislead. 

3  L.  R.  A.  653,  SESLER  v.  MONTGOMERY,  78  Cal.  486,  12  Am.  St.  Rep.  76, 

19  Pac.  656,  21  Pac.  185. 
lilbel  and  alander. 

Cited  in  footnotes  to  Nissen  v.  Cramer,  6  L.  R.  A.  780,  which  holds  relevant 
words  spoken  by  party  to  action  during  trial  privileged;  Wilcox  v.  Moon,  15  L. 
R.  A.  760,  which  holds  libel  on  woman  not  published  to  husband  by  his  reading 
sealed  letter  addressed  to  her. 

Cited  in  note  (9  L.  R.  A.  621)  on  what  constitutes  libel. 

3  L.  I^.  A.  654,  McGHEE  v.  EDWARDS,  87  Tenn.  606,  11  S.  W.  316. 

Privity  of  liens. 

Cited  in  Wright  v.  Sherman,  3  S.  D.  296,  17  L.  R.  A.  794,  52  N.  W.  1093,  and 

Hanch  v.  Ripley,  127  Ind,  155,  11  L.  R.  A.  63,  26  N.  E.  70,  holding  adjuster's 
lien  inferior  to  prior  recorded  chattel  mortgage;  Sullivan  v.  Clifton,  55  N.  J. 
L.  325,  20  L.  R.  A.  720,  39  Am.  St.  Rep.  652,  26  Atl.  964,  holding  liveryman's 
lien  subordinate  to  prior  mortgage;  Stone  v.  Kelley,  59  Mo.  App.  220,  and  Lazar- 
us V.  Moran,  64  Mo.  App.  241,  holding  livery -stable  keeper's  lien  subordinate  to 
prior  mortgage;  Howard  v.  Gemming,  10  Wash.  3,  38  Pac.  748,  holding  costs  of 
foreclosure  of  second  mortgage  can  only  be  paid  out  of  proceeds  of  property  after 
first  mortgage  satisfied. 

Cited  in  footnote  to  Sullivan  v.  Clifton,  20  L.  R.  A.  719,  which  holds  livery- 
stable  keepers  lien  subordinate  to  prior  recorded  mortgage. 

Distinguished  in  Heckman  v.  Tammen,  84  Hi.  App.  551,  holding  that  laborer's 
liens  have  priority  over  prior  chattel  mortgage. 
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3  L.  R.  A.  666,  SHELDON  AXLE  00.  v.  STANDARD  AXLE  WORKS,  37  Fed. 

789. 
Rlfflats  In  patented  article. 

Cited  in  Jackson  v.  Vaughan,  73  Fed.  839,  holding  patented  article  purchased 
in  one  territory  may  be  sold  in  another;  California  Electrical  Works  v.  Finek, 
47  Fed.  585,  holding  purchaser  of  patented  article  cannot  sell  it  in  territory  be- 
longing to  assignee  of  patentee. 

Cited  in  footnotes  to  Heaton-Peninsular  Button-Fastener  Co.  v.  Eureka  Spe- 
cialty Co.  35  L.  R.  A.  728,  which  sustains  patentee's  right  to  require  purchaser 
of  machine  to  purchase  necessary  unpatented  article  from  him  exclusively;  Good- 
year Shoe  Mach.  Co.  v.  Jackson,  55  L.  R.  A.  692,  which  holds  purchaser  of 
patented  article  entitled  to  have  it  repaired  or  restored  after  decay  or  injury, 
but  not  to  have  it  entirely  reconstructed. 

Cited  in  note  (55  L.  R.  A.  636)  on  right  of  purchaser  of  personal  property  to 
sell  or  use  it  free  from  restrictions  affecting  it  in  vendor's  hands. 

3  L.  R.  A.  668,  PARSONS  v.  LINDSAY,  41  Kan.  336,  13  Am.  St.  Rep.  290,  21  Pac 

227. 
8nnday  la-w. 

Cited  in  Fox  v.  Nachtsheim,  3  Wash.  688,  29  Pac.  140,  holding  judgment  ren- 
dered on  Sunday  will  be  reviewed  on  appeal  to  determine  its  validity;  Standard 
Implement  Co.  v.  Parlin  &  O.  Co.  51  Kan.  576,  33  Pac.  363,  holding  delivery  of 
mortgage  on  Sunday  to  register  of  deeds,  with  request  to  file,  not  filing;  Ex 
parte  Tice,  32  Or.  188,  49  Pac.  1038,  holding  jury  cannot  be  discharged  on  Sunday 
because  of  failure  to  agree. 

Cited  in  footnotes  to  Sullivan  v.  Maine  C.  R.  Co.  8  L.  R.  A.  427  which  holds 
riding  for  exercise  on  Sunday  not  violation  of  statute;  Havens  v.  Stiles,  56  L, 
R.  A.  736,  which  authorizes  filing  complaint  and  Issuing  summons  on  Sunday; 
Porter  v.  Pierce,  7  L.  R.  A.  847,  which  excludes  Sunday  in  determining  time  to 
redeem. 

Cited  in  notes  (11  L.  R.  A.  63)  on  legality  of  contract  made  on  Sunday;   (7  L. 
R.  A.  327)    on  receiving  verdict  on  Sunday. 
Common  law. 

Cited  in  notes  (22  L.  R.  A.  502)  on  adoption  of  common  law  in  the  United 
States. 

3  L.  R.  A.  659,  HARRISON  COUNTY  v.  SEAL,  66  Miss.  129,  14  Am.  St.  Rep. 

545,  5  So.  622. 
Dedication  of  streets. 

Cited  in  Heitz  v.  St.  Louis,  110  Mo.  626,  19  S.  W.  735,  holding  revocation  of 
dedication  of  streets  not  accomplished  by  deeding  the  streets;  Riley  v.  Buchanan, 
25  Ky.  L.  Rep.  867,  63  L.  R.  A.  645,  76  S.  W.  527,  holding  intention  to  dedicate 
street  presumed  where  use  suffered  for  long  time. 

Cited  in  notes  (6  L.  R.  A.  261)  on  estate  created  by  dedication;  (9  L.  R.  A 
552)   on  dedication  of  land  by  platting  and  sale  of  lots. 

3  L.  R.  A.  661,  PENSACOLA  &  A.  R.  CO.  v.  STATE,  25  Fla.  310,  2  Inters.  Com. 

Rep.  522,  5  So.  833. 
enforcement   of  railroad   tariff  rates. 

Cited  in  Storrs  v.  Pensacola  &  A.  R.  Co.  29  Fla.  630,  11  So.  226,  holding  bill 
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alleging  that  rates  fixed  by  state  commissioners  are  unjust  and  unreasonable 
compared  with  those  permitted  by  other  railways  not  sufficient;  State  ex  rel, 
Lamar  v.  Jacksonville  Terminal  Co.  41  Fla.  401,  27  So.  225,  holding  resort  to 
mandamus  and  other  remedies  not  forbidden,  by  implication,  by  Constitution 
requiring  legislature  to  provide  penalties  and  forfeitures  for  violation  of  orders 
of  railroad  commissioners. 

Cited  in  note  (12  L.  R.  A.  436)  on  railroads  as  carriers  in  general. 

Reaaonableness  of  rate«  determined  by  courts. 

Cited  in  Spring  Valley  Water  Works  v.  San  Francisco,  82  Cal.  315,  6  L.  R.  A. 
762,  16  Am.  St.  Rep.  116,  22  Pac.  910,  holding  reasonableness  of  water  rates 
fixed  by  municipality"  subject  to  review  by  court  of  equity;  Storrs  v.  Pensacola 
&  A.  R.  Co.  29  Fla.  630,  11  So.  226,  holding  that  courts  cannot  determine  ques- 
tion when  there  is  room  for  a  diiference  of  intelligent  opinion. 

Cited  in  footnote  to  Fitzgerald  v.  Grand  Trunk  R.  Co.  13  L.  R.  A.  70,  which 
holds  agreement  for  rebate  to  one  shipper  illegal. 

State  control  of  business  of  corporations  and  Indlvidnals. 

Cited  in  State  ex  rel.  Lamar  v.  Jacksonville  Terminal  Co.  41  Fla.  413,  27  So. 
225,  holding  state  entitled  to  regulate  charges  of  company  operating  common 
passenger  terminal  station  for  use  of  one  or  more  railroads;  Buffalo  v.  Collins 
Baking  Co.  24  Misc.  748.  53  N.  Y.  Supp.  968,  holding  city  ordinance  requiring 
all  bread  baked  by  licensed  bakers  to  be  made  into  loaves  of  1%  pounds  un- 
reasonable and  oppressive. 

Cited  in  footnote  to  Chicago,  B.  &  Q.  R.  Co.  v.  Jones,  24  L.  R.  A.  141,  which 
holds  only  transportation  within  state  within  provisions  of  state  statute  regu- 
lating carriers'  rates. 

Cited  m  notes  (9  L.  R.  A.  765)  on  state  power  to  regulate  freights  and  fares; 
(33  L.  R.  A.  183)  on  legislative  power  to  fix  tolls,  rates,  or  prices. 

3  L.  R.  A.  672,  STATE  ex  rel  DICKINSON  v.  NEELY,  30  S.  C.  587,  9  S.  B.  664. 
Mnnldpal  power  of  taxation. 

Cited  in  State  ex  rel.  Bartless  v.  Beaufort,  39  S.  C.  11,  17  S.  E.  355,  holding 
taxes  voted  by  town  must  be  for  welfare  of  town  and  for  corporate  purpose. 

Cited  in  note  (14  L.  R.  A.  479)  on  public  purposes  for  which  money  may  be 
appropriated  or  raised  by  taxation. 

Validity  of  toivnsblp  bonds  In  aid  of  railroad. 

Cited  in  Darlington  v.  Atlantic  Trust  Co.  16  C.  C.  A.  34,  25  U.  S.  App.  354, 
68  Fed.  855,  holding  such  bonds  to  be  for  "corporate  purpose"  within  Constitu- 
tion of  South  Carolina;  Folsom  v.  Township  Ninety  Six,  159  U.  S.  624,  40  L. 
ed.  283,  16  Sup.  Ct.  Rep.  174,  holding  issue  not  contrary  to  Constitution  of 
South  Carolina,  requiring  taxes  assessed  to  be  for  "corporate  purpose;"  Con- 
garee  Constr.  Co.  v.  Columbia  Twp.  49  S.  C.  542,  27  S.  E.  570,  holding  uncon- 
stitutional, act  authorizing  township  to  issue  bonds  in  aid  of  construction  of 
railroad;  Massachusetts  &  S.  Constr.  Co.  v.  Cherokee  Twp.  42  Fed.  753,  sustain- 
ing order  requiring  delivery  of  bonds  issued  in  aid  of  railroad. 

Act  provldlnflT  for  payment  of  lllesral  bonds. 

Cited  in  Bouknight  v.  Davis,  33  S.  C.  413,  12  S.  E.  96,  holding  act  conclusive 
as  to  rights  of  parties  wlien  fact  that  aid  was  voted  is  not  denied;  Gorham  v. 
Broad  River  Twp.  109  Fed.  774;  Massachusetts  &  S.  Constr.  Co.  v.  Cane  Creek 
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Twp.  45  Fed.  336;  Finance  Co.  v,  Charleston,  C.  &  C.  R.  Co.  62  Fed.  679, —  hold- 
ing act  providing  for  payment  of  illegal  township  bonds  not  in  conflict  with 
South  Carolina  Constitution;  Holstein  v.  Edgefield  County,  64  S.  C.  382,  42  S.  E. 
180,  holding  that  court  adjudging  void  act  authorizing  town  to  subscribe  for 
bonds  will  enforce  decision  of  United  (States  circuit  court  upholding  act. 
Corporate  character  of  tOTvnahip. 

Cited  in  Granniss  v.  Cherokee  Twp.  47  Fed.  428,  holding  township  is  corporate 
body. 
Effect  of  act  repeallnar  claarter  of  corporation. 

Cited  in  State  v.  Port  Royal  &  A.  R.  Co.  45  S.  C.  451,  23  S.  ijJ.  363,  majority 
holding  that  act  does  not  operate  to  abate  pending  suit  for  forfeiture  of  charter. 

3  L.  R.  A.  679,  SPRAGUE  v.  WARREN,  26  Neb.  326,  41  N.  W.  1113. 
'WaflTcrlny  contract  Invalid. 

Cited  in  Morrissey  v.  Broomal,  37  Neb.  785,  56  N.  W.  383,  and  Watte  v. 
Wickersham,  27  Neb.  473,  43  N.  W.  259,  holding  purchase  of  grain,  where  no 
delivery  intended,  but  performance  to  be  by  settlement  of  differences,  is  wagering 
contract,  and  void;  Wheeler  v.  Metropolitan  Stock  Exchange,  72  N.  H.  319, 
56  Atl.  754,  holding  contract  for  purchase  and  sale  of  stock,  without  actual 
delivery,  one  party  to  pay  difference  between  contract  price  and  market  price, 
illegal. 

Cited  in  footnotes  to  Appleton  v.  Maxwell,  66  L.  R.  A.  93,  which  denies  right 
of  action  for  money  loaned  to  be  used  in  gambling ;  Cashman  v.  Root,  12  L.  R.  A. 
511,  which  holds  void  purchase  of  stock  on  margin  by  broker  for  customer; 
Booth  V.  People,  50  L.  R.  A.  762,  which  sustains  statute  making  options  for 
sale  of  commodities  which  have  been  subject  of  gambling  opei-ations  unlawful: 
First  Nat.  Bank  v.  Carroll,  8  L.  R.  A.  275,  which  holds  guaranty  that  cattle 
will  sell  at  specified  price,  in  consideration  of  receiving  all  above  such  price, 
gambling  contract;  Jemison  v.  Citizens'  Sav.  Bank,  9  L.  R.  A.  708,  which  holds 
speculative  dealing  in  cotton  futures  by  savings  bank,  ultra  vires;  Drinkall  v. 
Movius  State  Bank,  57  L.  R.  A.  341,  which  holds  title  to  cashier's  check,  acquired 
by  payee's  indorsement  to  gambler  in  payment  for  chips  to  be  used  in  giimbling. 
defective;  Olson  v.  Sawyer  Goodman  Co.  53  L.  R.  A.  648,  which  holds  void  an 
agreement  to  debit  and  credit,  on  accounts  due  employees,  their  winnings  at 
card  games  with  each  other;  Ullman  v.  St.  Louis  Fair  Asso.  56  L.  R.  A.  606, 
which  denies  right  to  abandon  partly  executed,  illegal  bookmaking  contract  for 
specified  period,  and  recover  back  pro  rata  amount  of  money  paid;  Central  Stock 
&  Grain  Exchange  v.  Bendinger,  56  L.  R.  A.  875,  which  holds  broker  liable  to 
refund  to  principal  money  illegally  taken  from  agent  as  margin  on  gambling 
transaction. 

Cited  in  note  (5  L.  R.  A.  201)  on  wagers  and  wagering  contracts. 
ConrtM   vFlll   KO   behind   contract   to   determine   character. 

Cited  in  Rogers  v.  Marriott,  59  Neb.  775,  82  N.  W.  21,  holding  courts  not 
bound  by  form  of  contract  if  evidence  shows  it  is  based  on  wagering  transaction: 
Dows  V.  Glaspel,  4  N.  Dak.  266,  60  N.  W.  60,  and  Mohr  v.  Miesen,  47  Minn.  234. 
49  N.  W.  802,  holding  real  understanding  between  parties  may  be  gathered  from 
facts  and  attending  circumstances. 
Bnrden   of  proof  on   party   enforclnir  contract. 

Cited  in  Bartlett  v.  Collins,  109  Wis.  484,  83  Am.  St.  Rep.  928,  86  N.  W.  703, 
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holding  that  to  support  purchase  of  grain  for  future  delivery,  it  must  appear  that 
actual  delivery  and  receipt  of  grain  intended. 

Kffect   of  llndlnflr  of   trta.1   court   on   appeal. 

Distinguished  in  Mulford  v.  Copsar,  53  Mo.  App.  272,  holding  finding  of  trial 
court  against  wagering  character  of  contract  is  binding  on  ap'peal. 

3  L.  R.  A.  683,  PARSONS  v.  NEW  YORK  C.  &  H.  R.  R.  CO.  113  N.  Y.  365, 

10  Am.  St.  Rep.  460,  21  N.  E.  145. 
'When    railroad   liable   for   neirllirence* 

Cited  in  Daniel  v.  Petersburg,  R.  Co.  117  N.  C,  612,  23  S.  E.  327,  holding 
railroad  liable  for  killing  of  passenger  by  its  employee,  while  getting  his  bag- 
gage; Jewell  V.  New  York  C.  &  H.  R.  R.  Co.  27  App.  Div.  502,  50  N.  Y.  Supp. 
848,  holding  railroad's  negligence  question  for  jury,  where  train  was  driven  at 
hipfh  speed  past  train  at  station  from  which  passengers  alighting;  Golberg  v. 
Xew  York  C.  &  H.  R.  R.  Co.  39  N.  Y.  S.  R.  786.  15  N.  Y.  Supp.  579,  holding 
mil  road  liable  for  injuries  to  passenger  alighting  from  train  and  crossing  track 
'o  reach  river;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Sattler,  64  Neb.  640,  57  L.  R.  A. 
sn2,  97  Am.  St.  Rep.  666,  90  N.  W.  649,  holding  that  passenger  alighting  from 
train  without  invitation  of  company,  express  or  implied,  or  for  some  necessity 
due  to  traveling,  must  exercise  ordinary  care. 

Cited  in  notes  (11  L.  R.  A.  3S.5)  on  duty  of  railroad  employees  in  approaching 
rond  crossings  to  give  warning;  (11  L.  R.  A.  435)  on  rate  of  speed  of  railroad 
train;  (10  L.  R.  A.  140)  on  duty  owed  by  railroad  company  to  intruders  and 
trespassers;  (7  L.  R.  A.  316)  on  duty  of  railroad  company  to  give  warning  on 
npproaohing  highway  crossing;  (7  L.  R.  A.  Ill)  on  duty  of  railroads  to  furnish 
safe  stations  and  platforms  for  use  of  passengers;  (9  L.  R.  A.  161)  on  high 
rate  of  speed. 

Distin</uished  in  Silberstein  v.  Houston,  W.  »».  &  P.  Ferry  R.  Co.  117  N.  Y. 
296,  22  N.  E.  951,  holding  evidence  of  icy  condition  between  railway  tracks  not 
admissible  to  impute  negligence. 

Contrlbntory    nefir11«?ence    for    Jnry. 

Cited  in  Chicago,  St,  L.  &  P.  R.  Co.  v.  Spilker,  134  Ind.  410,  33  N.  E.  280, 
holding  contributory  negligence  not  necessarily  shown  where  traveler,  before  driv- 
ing across  tracks,  stopped  twice,  looked  and  listened;  O'Harra  v.  New  York  C. 
&  H.  R.  R.  Co.  92  Hun,  60,  36  N.  Y.  Supp.  567,  holding  contributory  negligence 
of  militiaman  called  by  railroad  company  to  guard  its  property,  and  killed 
while  on  duty  at  end  of  "dead"  cars,  for  jury;  Watson  v.  Oxanna  Land  Co.  92 
Ala.  326,  8  So.  770,  holding  negligence  of  passenger  not  necessarily  disclosed, 
although  he  might  have  seen  hole  had  he  looked;  Turell  v.  Krie  R.  Co.  49 
App.  Div.  97,  63  N.  Y.  Supp.  402,  holding  question  for  jury  to  determine,  where 
thirteen-year-old  boy  stopped  and  listened,  and  testrfied  he  did  not  hear  or  see 
train;  Bcecher  v.  Long  Island  R,  Co.  35  App.  Div.  296.  55  N.  Y.  Supp.  23,  holding 
it  for  jury  where  deceased  passenger  crossed  track  that  had  not  been  used  for 
incoming  train  for  long  time;  Conley  v.  Albany  R.  Co,  22  App.  Div.  325,  47 
N.  Y.  Supp.  738,  holding  it  for  jury  where  deceased  crossed  trolley  track  behind 
another  car;  Harper  v.  Delaware,  L.  &  W.  R.  Co.  22  App.  Div.  276,  47  N.  Y.  Supp. 
933,  holding  it  for  jury  where  motorman  attempted  to  cross  track,  and  was 
invited  by  his  conductor,  ahead  of  car,  to  come  on;  Martin  v.  Third  Ave.  R.  Co. 
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27  App.  Div.  63,  50  N.  Y.  Supp.  284,  holding  it  for  jury  where  man  crossing 
track  was  struck  by  one  car  in  going  behind  another;  Smith  v.  New  York  C.  & 
H.  R.  R.  Co.  4  App.  Div.  496,  38  N.  Y.  Supp,  668,  holding  it  for  jury  where 
evidence  conflicting  as  to  the  giving  of  signals;  Haupt  v.  New  York  C.  &  H.  R. 
R.  Co.  20  Misc.  294,  45  N.  Y.  Supp.  666,  holding  it  for  jury  where  traveler's 
first  view  of  tracks  is  only  when  he  is  upon  them;  Bond  v.  New  York  C.  A 
H.  R.  R.  Co.  69  Hun,  478,  23  N.  Y.  Supp.  450,  holding  it  for  jury  where 
traveler  drove  onto  crossing  on  trot  after  gates  had  been  raised  and  invitation 
given  by  gate-keeper;  Zwack  v.  New  York,  L.  E.  &  W.  R.  Co.  8  App.  Div.  488, 
40  N.  Y.  Supp.  821,  holding  it  for  jury  where  boy  looked  both  ways  and  did 
not  see  approaching  train ;  Seeley  v.  New  York  0.  A  H.  R.  R.  Co.  8  App.  Div.  406, 
40  N.  Y.  Supp.  866,  holding  it  for  jury  where  deceased  looked  both  ways  before 
crossing;  Wilber  v.  New  York  C,  &  H.  R.  R.  Co.  8  App.  Div.  142,  40  N.  Y.  Supp. 
471,  holding  it  for  jury  where  evidence  conflicting  as  to  distance  train  could  be 
seen  through  falling  snow;  Wilbur  v.  Delaware,  L.  &  W.  K  Co.  85  Hun,  157, 
32  N.  Y.  Supp.  479,  holding  it  for  jury  where  deceased  struck  by  flyer,  and 
evidence  conflicting  as  to  giving  of  signals;  McPeak  v.  New  York  C.  &  H.  R. 
R.  Co.  85  Hun,  113,  32  N.  Y.  Supp.  647,  holding  it  for  jury  where  injured 
person  crossing  track  could  hear  nothing  because  of  noise  of  stalled  freight  engine ; 
Kelsey  v.  Staten  Island  Rapid  Transit  R.  Co.  78  Hun,  209,  28  N.  Y.  Supp.  974. 
holding  it  for  jury  where  it  was  a  question  whether  injured  person  exercised 
ordinary  care  at  highway  crossing;  Pitts  v.  New  York,  L.  E.  &  W.  R.  Co.  79 
Hun,  549,  29  N.  Y.  Supp.  871,  holding  it  for  jury  where  evidence  conflicting  as 
to  distance  at  which  headlight  of  locomotive  might  have  been  seen;  Richardson 
V.  New  York  C.  &  H.  R.  R.  Co.  40  N.  Y.  S.  R.  618,  15  N.  Y.  Supp.  868,  holding 
it  for  jury  where  woman  drives  across  tracks  upon  invitation  of  flagman,  as  she 
believes;  Tucker  v.  New  York  C.  A  H.  R.  R.  Co.  33  N.  Y.  S,  R.  865,  11  N.  Y. 
Supp.  692,  holding  question  for  jury  in  case  of  boy  struck  on  crossing,  and 
evidence  conflicting  as  to  blowing  of  locomotive  whistle  and  ringing  of  bell; 
Murphy  v.  Rome,  W.  &  0.  R.  Co.  32  N.  Y.  S.  R.  382,  10  N.  Y.  Supp.  354,  holding 
jury  shpuld  determine  as  to,  when  passenger  alighted  from  train  aa  it  was 
being  started;  Wiel  v.  Wright,  29  N.  Y.  S.  R.  765,  8  N.  Y.  Supp.  776,  holdinjr 
it  for  jury  when  evidence  is  conflicting  as  to  whether  person  injured  by  horse, 
saw  it  before  he  was  struck;  Popp  v.  New  York  C.  &  H.  R.  R.  Co.  26  N.  Y. 
S.  R.  639,  7  N.  Y.  Supp.  249,  holding  it  for  jury  where  plaintiff's  wagon  struck 
while  crossing  track  after  listening  for  train;  Moeller  v.  Brewster,  57  Hun,  555, 
11  N.  Y.  Supp.  484,  holding  it  for  jury  where  deceased  was  testing  radiators; 
Wall  V.  Delaware,  L.  &  W.  R.  Co.  54  Hun,  460,  7  N.  Y.  Supp.  709,  holding  it 
for  jury  where  evidence  as  to  whether  locomotive  whistle  blown  contradictory; 
Beckwith  v.  New  York  C.  &  H.  R.  R.  Co.  54  Hun,  449,  7  N.  Y.  Supp.  719, 
holding  it  for  jury  when  approaching  train  was  neither  seen  nor  heard;  Wiwi- 
rowski  V.  Lake  Shore  &  M.  S.  R.  Co.  58  Hun,  42,  11  N.  Y.  Supp.  361,  holding  it 
question  for  jury  when  evidence  shows  that  no  danger  was  disclosed  by  careful 
observation;  Dobert  v,  Troy  City  R.  Co.  91  Hun,  33,  36  N.  Y.  Supp.  105,  holding 
jury  should  determine,  where  passenger  alighted  and  passed  behind  his  car  and 
onto  adjoining  track;  Dwindle  v.  New  York  C.  &  H.  R.  R.  Co.  120  N.  Y,  122, 
8  L.  R.  A.  226,  17  Am.  St.  Rep.  611,  24  N.  E.  319,  holding  jury  must  determine 
whether  sleeping-car  porter  was  acting  within  scope  of  his  duty  at  the  time  he 
assaulted  passenger;  Gradert  v.  Chicago  &  N.  W.  R.  Co.  109  Iowa,  551,  80  N.  W. 
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669,  holding  it  for  jury  where  passenger  was  killed  by  collision  after  mounting 
platform  of  way  car  of  freight  train;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Shean,  18 
CJolo.  372,  20  L.  R.  A.  730,  33  Pac  108,  holding  it  for  jury  where  passenger  did 
not  look  and  listen  before  crossing  track;  Haden  v.  Clarke,  32  N.  Y.  S.  R.  480, 
10  N.  Y.  Supp.  291,  holding  question  for  jury  when  traveler  injured  at  toboggan 
slide;  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  432,  36  L.  ed.  494,  12  Sup.  Ct.  Rep. 
679,  holding  contributory  negligence  of  deceased  for  jury  and  fully  covered  by 
charge. 

Cited  in  footnote  to  Lorenz  v.  Burlington,  C.  R.  &  N.  R.  Co.  56  L.  K  A.  752, 
which  holds  negligence  of  one  pursuing  cow,  in  not  looking  and  listening  before 
crossing  railroad  track,  for  jury. 

Contributory  negrllflr^nce  as  matter  of  la-w^. 

Cited  in  Grostick  v.  Detroit,  L.  N.  R.  Co.  90  Mich.  617,  61  N.  W.  667  (dis- 
senting opinion),  majority  holding  it  contributory  negligence,  as  matter  of  law, 
if  man  crossing  track  neither  looks  nor  listens;  McGoldrick  v.  New  York  C.  & 
H.  R.  R.  Co.  49  N.  Y.  S.  R.  568,  20  N.  Y.  Supp.  914,  holding  it  not  negligence, 
as  matter  of  law,  for  one  to  carry  knife  wrapped  up  in  way  in  which  he  has 
carried  it  safely  for  years. 

Cited  in  footnotes  to  Woehrle  v.  Minnesota  Transfer  R.  Co.  52  L.  R.  A.  349, 
which  holds  traveler's  failure  to  look  and  listen,  when  watchman  absent,  not 
negligence  per  se;  Feeney  v.  Long  Island  R.  Co.  5  L.  R.  A.  544,  which  holds 
traveler  not  negligent  per  se  in  failing  to  notice  that  farther  gate  coming  down, 
before  reaching  it. 

Cited  in  notes  (8  L.  R.  A.  783)  as  to  when  contributory  negligence  not  a 
defense;  (16  L.  R.  A.  267)  on  presumption  a^  to  exercise  of  due  care  by  person 
found  to  have  been  killed  by  alleged  negligence  of  another. 

"Who  1«  a  pasMenflro** 

Cited  in  Alabama  G.  S.  R.  Co.  v.  Coggins,  32  C.  C.  A.  5,  60  U.  S.  App.  140,  88 
Fed.  459,  holding  passenger  alighting  at  intermediate  station  for  refreshment 
or  exercise  is  still  a  passenger;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Sattler,  64  Neb.  647, 
67  L.  R.  A.  895,  97  Am.  St.  Rep.  666,  90  N.  W.  649,  holding  passenger  who  left 
his  train  on  a  siding  to  get  water  at  a  pump,  and  was  struck  returning,  not  a 
passenger  being  transported  over  road  within  statute;  Dwindle  v.  New  York 
C.  &  H.  R.  R.  Co.  120  N.  Y.  126,  8  L.  R.  A.  226,  17  Am.  St.  Rep.  611,  24  N.  E. 
319,  holding  railroad  company  would  be  liable  for  injury  to  passenger  ^y  its 
negligence,  while  waiting  on  its  grounds  for  extra  train. 

Cited  in  note  (15  L.  R.  A.  399)  on  rights  and  liabilities  of  parties  when  pas- 
senger temporarily  leaves  vehicle  before  completion  of  journey. 

Blfect  of  admlsMton  of  Improper  evidence. 

Cited  in  Myhill  v.  Bogardus,  166  N.  Y.  615,  59  N.  E.  900,  holding  that  im- 
proper evidence  already  before  jury  cannot  be  reviewed  by  exception. 

3  L.  R.  A.  687,  STATE  v.  HORACEK,  41  Kan.  87,  20  Pac.  204. 
Tirhether   dlapenstiisr  liquors  by  aoclal   clnb  to  membern  Is  sale. 

Cited  in  Com.  v.  Tierney,  1  Pa.  Dist.  R.  20,  holding  furnishing  of  liquors  by 
club  to  members,  at  usual  retail  prices,  is  sale  within  liquor  license  act. 

Cited  in  footnotes  to  People  v.  Adelphi  Club,  31  L.  R.  A.  510,  whicn  holds  dis- 
tribution of  liquor  by  social  club  to  members  not  illegal  sale;  State  ex  rel.  Bell 
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V.  St.  Louis  Club,  26  L.  R.  A.  573,  which  holds  distribution  of  liquor  among 
members  by  social  club  not  illegal ;  State  ew  rel.  Stevenson  v.  Law  ft  Order  Club, 
62  L.  R.  A.  885,  denying  right  of  incorporated  club,  without  license,  to  dispense 
liquors  to  members  for  checks  delivered  upon  payment  of  assessments. 

Distinguished  in  People  v.  Adelphi  Club,  149  N.  Y.  13,  31  L.  R.^A.  513,  52 
Am.  St.  Rep.  700,  43  N.  E.  410,  holding  supplying  liquors  by  club  to  members, 
without  profit,  not  sale  within  statute  prohibiting  sale  without  license. 

Disapproved  in  State  ew  rel.  Bell  v.  St.  Louis  Club,  125  Mo.  329,  26  L.  R,  A. 
680,  28  S.  W.  604,  holding  that  distribution  of  liquors  owned  by  club,  to  its 
members,  is  not  sale  within  dramshop  act. 

"Wlaether   social    club    iritliln    atatiite    rearnlAtlnflr    sale. 

Cited  in  Mohrman  v.  State,  105  Ga.  716,  43  L.  R.  A.  401,  70  Am.  St.  Rep.  74, 
32  S.  E.  143,  holding  furnishing  of  liquors  by  social  club  to  members  only,  on 
Sunday,  within  statute  against  keeping  open  tippling  house  on  Sunday. 

Cited  in  footnotes  to  State  v.  Boston  Club,  20  L.  R.  A.  185,  which  holds  in- 
corporated institutions  selling  liquor  to  members  owe  license;  Harden  v.  Mon- 
tana Club,  11  L.  R.  A.  693,  which  holds  social  club  not  subject  to  license  tax. 

Cited  in  notes  (6  L.  R.  A.  128)  on  evasion  of  liquor  laws  by  social  clubs;  (12 
L.  R.  A.  413)  on  late  cases  respecting  application  of  intoxicating  liquor  laws  to 
social  clubs. 

Disapproved  in  effect  in  Barden  v.  Montana  Club,  10  Mont.  335,  11  L.  R.  A. 
594,  24  Am.  St.  Rep.  27,  25  Pac.  1042,  holding  social  club  serving  liquors  to 
members  and  their  guests,  without  profit,  not  retail  liquor  seller  within  Montana 
license  law. 

3  L.  R.  A.  690,  BUNTING  v.  SPEAKS,  41  Kan.  424,  21  Pac.  288. 
Conatrnctlon  of  estates  in  remainder,  -whether  vested  or   conttnarent. 

Cited  in  McLaughlin  v.  Penney,  65  Kan.  530,  70  Pac.  341,  holding  intent  to 
create  contingent  remainder  by  will  not  presumed,  but  must  be  clearly  expressed. 

Cited  in  footnotes  to  Stames  v.  Hill,  22  L.  R.  A.  598,  which  holds  indefeasiblp 
fee  not  vested  in  one  to  whom  life  estate  given,  with  estate  in  fee  to  his  "heirs;" 
Green  v.  Grant,  18  L.  R.  A.  381,  which  holds  that  woman's  issue  is  without 
vested  interest  in  land  devised  to  her  for  life,  with  direction  to  convey  to  such 
issue  as  she  shall  appoint. 

Cited  in  note  (9  L.  R.  A.  214)  on  vested  and  contingent  remainders  distin- 
guished. 

3  L.  R.  A.  702,  WOODWARD  v.  BROOKS,  128  111.  222,  15  Am.  St.  Rep.  104,  20 

N.  E.  685. 
Validity  of  volnntary  g^eneral  asslgrnnient  made  In  another  state. 

Cited  in  Consolidated  Tank  Line  Co.  v.  Collier,  48  111.  App.  535,  148  HI.  263, 
39  Am.  St.  Rep.  181,  36  N.  E.  756,  holding  assignment  with  preferences  valid 
in  Illinois,  if  valid  where  made,  and  not  detrimental  to  local  creditors;  Whithed 
v.  J.  Walter  Thompson  Co.  86  111.  App.  85,  holding  common-law  assi&mment  by 
corporation  presumed  valid,  where  made  as  against  attachment  by  foreign  cred- 
itor; Townsend  v.  Coxe,  151  111.  69,  37  N.  E.  689,  holding  assignment  conditione<! 
for  release  of  assignor  invalid  as  contravening  local  law. 

Cited  in  notes   (23  L.  R.  A.  38)   on  transfer  of  property  out  of  state  by  vol- 
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untary  assignment;    (17  L.  R.  A.  85)   on  validity  of  assignment  deteicmined  by 
law  of  domicil. 


Protection  of  local  creditors  aaralnot  foreign  receivers  and  awiiarnees. 

Cited  in  Smith  v.  Lamson  Bros.  184  111.  72,  56  N.  E.  387;  Smith  v.  Lamson 
Bros.  82  111.  App.  468 ;  Holbrook  v.  Ford,  153  111.  640,  27  L.  R.  A.  327,  46  Am.  St. 
Rep.  917,  39  N.  E.  1091,  —  holding  attachment  by  local  creditor  will  be  upheld 
as  against  foreign  receiver  or  assignee;  Hunt  v.  Gilbert,  54  111.  App.  495,  holding 
receiver  of  foreign  corporation  cannot  acquire  title  to  property  in  Illinois  as 
against  attachment  by  local  creditor;  Hughes  v.  Hunner,  91  Wis.  120,  64  N".  W. 
887,  holding  debenture  bond  of  foreign  insurance  company,  held  as  security  for 
local  policy  holders,  subject  to  claims  of  latter  as  against  assignee  of  insurance 
company. 

Cited  in  note  (6  L.  R.  A.  110)  on  law  of  comity  in  enforcement  of  rights. 

Rlfflits  of  forelflrn  creditors  inferior  to  title  of  forelgrn  assignee   or  re- 
ceiver. 

Cited  in  Walton  v.  Detroit  Copper  &  Brass  Rolling  Mills,  37  III.  App.  268,  sus- 
taining assignment  as  against  attaching  creditor  from  another  state,  having 
notice  of  assignment;  Gilman  v.  Ketcham,  84  Wis.  68,  23  L.  R.  A.  57,  36  Am.  St. 
Rep.  899,  54  N,  W.  395,  upholding  title  of  foreign  receiver  of  dissolved  corpora- 
tion as  against  garnishment  by  foreign  creditor. 

Validity  of  contracts  n&ade  in  another  state. 

Cited  in  Schlee  v.  Guckenheimer,  179  111.  597,  54  N.  E.  302,  holding  contract 
valid  at  common  law  presumed  to  be  valid  where  made;  Smith  v.  Jones,  63  Ark. 
240,  37  S.  W.  1052,  holding  contract  of  sale  made  in  another  state  transfers  title 
to  property  as  against  claims  of  local  creditors;  Judy  v.  Evans,  109  111.  App. 
156,  holding  unenforceable,  contract  of  sale  valid  where  made,  but  void  here. 

Cited  in  note  (6  L.  R.  A.  108)  on  law  of  place  governing  construction  and 
validity  of  contracts. 

3  L.  R.  A.  705,  STATE  v.  RICHARDS,  32  Va.  348,  9  S.  E.  245. 
Peddler's  license  j   interstate  commerce. 

Cited  in  Emert  v.  Missouri,  156  U.  S.  309,  39  L.  ed.  433,  5  Inters.  Com.  Rep. 
76,  15  Sup.  Ct.  Rep.  367,  Affirming  103  Mo.  249,  11  L.  R.  A.  221,  3  Inters.  Com. 
Rep.  529,  23  Am.  St.  Rep.  874,  15  S.  W.  81,  holding  statute  license  for  peddling, 
without  discrimination  against  goods  of  other  states,  not  interference  with  in- 
terstate commerce^  Saulsburj'  v.  State,  43  Tex.  Crim.  Rep.  94,  96  Am.  St.  Rep. 
837,  63  S.  W.  568,  holding  liable  peddler  who  had  buggies  shipped  to  him  in 
state,  which  he  put  together  and  peddled. 

Cited  in  footnotes  to  Brownback  v.  North  Wales,  49  L.  R.  A.  446,  which  holds 
valid  as  to  residents,  ordinance  requiring  license  for  sale  of  goods  on  street  or  by 
soliciting  orders  from  house  to  house;  Mclaughlin  v.  South  Bend,  10  L.  R.  A.  357, 
which  holds  requirement  of  peddling  license  unenforceable  against  person  nego- 
tiating for  sale  of  property  in  other  state;  Rosenbloom  v.  State,  57  L,  R.  A.  923, 
which  sustains  license  tax  on  peddlers,  though  venders  of  own  products  exempt; 
Emmons  v.  Lewiston,  8  L.  R.  A.  328,  which  holds  ordinance  requiring  license  of 
book  canvassers  invalid. 

Cited  in  notes  (8  L.  R.  A.  273)  on  peddlers'  licenses;  (7  L.  R.  A.  667)  on 
hawkers  and  peddlers  subject  to  state  license;  (14  L.  R.  A.  98)  on  peddlers  and 
L.  R.  A.  Au. — ^\'0L.  I. — 27. 
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drummers  as  related  to  interstate  commerce;  (11  L.  R.  A.  219)  on  state  aa- 
thority  to  impose  licenses;  (12  L.  R.  A.  624)  on  supreme  power  of  Congress  to 
regulate  interstate  commerce;  (60  L.  R.  A.  690)  on.  taxation  of  trade  and  the 
commerce  clause. 

Disapproved  in  French  v.  State,  42  Tex.  Grim.  Rep.  224,  52  L.  R.  A.  161,  58 
S.  W.  1015,  holding  occupation  tax  on  peddlers,  as  applied  to  agent  of  nonresi- 
dent organ  company  peddling  from  wagon,  is  interference  with  interstate  com- 
merce. 

Taxation. 

Cited  in  note  (4  L.  R.  A.  810)  on  uniformity  of  taxation. 
Indictment    need   not   nefcatlve   exception. 

Cited  in  State  v.  Dry  Fork  R.  Co.  60  W.  Va.  237,  40  S.  E.  447,  holding  that 
when  exception  or  proviso  not  in  description  of  offense,  it  need  not  be  negatived 
in  indictment. 

3  L.  R.  A.  709,  TEMPLE  v.  BAKER,   125  Pa.  634,  11  Am.  St.  Rep.  926,  17 

Atl.  516. 
Indonier'a  liability. 

Cited  in  Moran  v.  Bates,  16. Lane.  L.  Rev.  148,  denying  liability  of  irregular 
indorser  on  note  transferred  after  maturity ;  Breyfogle  v.  De  Rone,  6  Xorthampton 
Co.  Rep.  85,  holding  indorser  under  "credit  drawer"  on  face  of  note  not  liable  to 
payee. 

Cited  in  footnote  to  Witty  v.  Michigan  Mut.  L.  Ins.  Co.  8  L.  R.  A.  365,  which 
holds  note  negotiable,  although  blank  in  body  as  to  amount  and  place  of  payment. 

Distinguished  in  First  Nat.  Bank  v.  Bachman,  3  Pa.  Dist.  R.  460,  10  Lane.  L. 
Rev.  414,  holding  that  corporate  note,  payable  to  one  as  treasurer,  operates  a> 
though  payable  to  self. 
Delivery. 

Cited  in  note   (8  L.  R.  A.  471)   on  delivery  essential  to  validity  of  note. 
Collateral  asreementM. 

Cited  in  Weaver  v.  Adams,  132  Pa.  395,  19  Atl.  271,  holding  judgment  by  con 
fession  cannot  be  shown  to  have  been  in  consideration  of  agreement  by  judgment 
creditor  to  pay  self  and  other  creditors. 

3  L.  R.  A.  711,  THE  CURTIS,  37  Fed.  705. 
Admiral ty  Jnrisdletlon  oT'er  tort*. 

Cited  in  Bain  v.  Sandusky  Transp.  Co.  60  Fed.  914,  holding  jurisdiction  limite^l 
to  maritime  torts,  of  which  test  is  locality,  and  which  must  be  committed  on 
water;  Hermann  v.  Port  Blakely  Mills  Co.  69  Fed.  650,  holding  locus  of  dama|]^'. 
and  not  locus  of  origin  of  tort,  real  test  of  jurisdiction;  The  John  C.  Sweeney. 
55  Fed.  543,  holding  admiralty  without  jurisdiction  of  libel  against  schooner  for 
injury  to  swing  bridge  resting  on  pier  in  river;  The  Blackheath,  122  Fed.  113. 
denying  admiralty  jurisdiction  of  action  for  damages  for  injury  to  immovable 
beacon-light  structure. 

Distinguished  in  The  Strabo.  90  Fed.  112,  holding,  where  workman  falU  lo 
dock  from  ladder  defectively  secured  to  ship's  rail,  case  within  jurisdiction. 

Teat  of  locality  of  tort. 

Cited  in  Rundell  v.  Louisiana  Campagnie  Generale  Transatlantique,  49  L.  B. 
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A.  94,  40  C.  C.  A.  628,  100  Fed.  657,  holding  locus  oi  tort  determined  by  place 
where  damage  and  injury  arose. 

Conflict  of  laws  in  admiralty  Jnrlsdlctlon. 

Cited  in  Rundell  v.  Louisiana  Campagnie  Generale  Transatlantique,  49  L.  R. 
A.  95,  40  C,  C.  A.  629,  100  Fed.  658,  holding  case  of  death  from  drowning,  as  re- 
sult of  collision  on  high  seas,  must  be  adjudged  according  to  admiralty  law  of 
United  States,  and  not  local  law  of  nation  to  which  vessel  belongs. 


.3  L.  R.  A.  713,  FERRIS  v.  VANIER,  6  Dak.  186,  42  N.  W.  31. 
Discrimination  in   taxation. 

Cited  in  Gay  v.  Thomas,  5  Okla.  14,  46  Pac.  678,  holding  that  property  of  citi- 
zens within  Indian  reservations  can  be  taxed  by  territorial  legislation;  Meade 
County  V.  Hoehn,  12  S.  D.  504,  81  N.  W.  887,  holding  that  illegal  assessment  in 
unorganized  county  does  not  relieve  personal  property  therein  from  taxation  in 
organized  county;  Meade  County  v.  Hoehn,  12  S.  D.  472,  81  N.  W.  886,  holding 
personal  property  situated  in  unorganized  county  taxable  in  organized  county 
where  owner  resides;  Northern  P.  R.  Co.  v.  Barnes,  2  N.  D.  330,  51  N.  W.  386, 
holding  act  taxing  gross  earnings  of  railroads  valid;  Frontier  Land  &  Cattle 
Co.  V.  Baldwin,  3  Wyo.  770,  31  Pac.  403,  holding  exemption  from  taxation  of 
goods  of  merchant  to  keep  up  stock  not  unlawful  discrimination;  Dupree  v. 
Stanley  County,  8  S.  D.  32,  65  N.  W.  426,  holding  taxation  for  state  purposes 
valid;  McClelland  v.  State,  138  Ind.  338,  37  N.  E.  1089,  holding  act  to  reimburse 
]iublic  officer  for  money  lost  in  official  capacity  invalid. 

Cited  in  footnotes  to  State,  Alexander,  Prosecutor,  v.  Elizabeth,  23  L.  R.  A. 
.525,  which  holds  invalid  special  statute  discriminating  between  municipalities 
already  having,  and  those  not  having,  racecourse;  Rode  v.  Siebe,  39  L.  R.  A.  342, 
which  holds  discrimination  between  taxes  on  personalty  and  on  realty  justified  by 
difference  between  them;  Hamilton  County  v.  Rasche  Bros.  19  L.  R.  A.  584, 
which  holds  statute  as  to  taxes,  not  applying  to  all  parts  of  state,  unconstitu- 
tional; Milwaukee  County  v.  Isenring,  53  L.  R.  A.  635,  which  holds  act  regulat- 
ing sheriff's  fees  for  particular  county,  local. 

Cited  in  notes  (19  L.  R.  A.  79)  on  power  of  state  legislature  to  exempt  from 
taxation;    (7  L.  R.  A.  194)   on  prohibition  against  local  and  special  legislation. 

• 
3  L.  R.  A.  724,  RUBY  ▼.  TALBOIT,  5  N.  M.  251,  21  Pac.  72. 
Alteration  of  note. 

Cited  in  Richardson  v.  Fellner,  9  Okla.  520,  60  Pac.  270,  holding  evidence  of 
material  alteration  of  note  admissible;  Cox  v.  Alexander,  30  Or.  446,  46  Pac. 
794,  holding  insertion  of  name  of  payee  and  place  of  payment  in  blanks  in  note 
does  not  void  it. 

Cited  in  footnote  to  Rochford  v.  McGee,  61  L.  R.  A.  335,  which  holds  removal 
of  note  written  below  perforated  line  on  application  for  insurance  a  material 
alteration   rendering  it  void. 

Cited  in  notes  (22  L.  R.  A.  687)  on  liability  of  maker  or  drawer  on  raised 
negotiable  paper;  (6  L.  R.  A.  469;  7  L.  R.  A.  743)  on  effect  of  alteration  of 
written  instruments;  (6  L.  R.  A.  626)  on  use  of  fictitious  names  in  negotiable 
paper. 
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3  L.  R.  A.  733,  SOUTH  FLORIDA  R.  CO.  v.  RHOADS,  25  Fla.  40,  23  Am.  St 
Rep.  506,  5  So.  633. 

"Wliat  are  reasonable  railroad  rearvlatlons. 

,  Cited  in  Southern  R.  Co.  v.  Watson,  110  Ga.  690,  36  S.  E.  209,  holding  rule  o! 
railroad  putting  time  limit  on  use  of  ticket  reasonable;  Muckle  v.  Rochester 
R.  Co.  79  Hun,  36,  29  X.  Y.  Supp.  732,  holding  rule  of  street  railway  limiting 
time  of  use  of  transfer  ticket  reasonable;  Chilton  v.  St.  Louis  &  1.  M.  R.  Co. 
19  L.  R.  A.  270,  21  S.  W.  458  (omitted  from  official  report  in  114  Mo.  91), 
holding  resonableness  of  regulation  excluding  negroes  from  ladies*  car  is  ques- 
tion of  law. 

Cited  in  footnotes  to  Dwindle  v.  New  York  C.  &  H.  R.  R.  Co.  8  L.  R.  A.  224, 
which  holds  railroad  company  liable  for  acts  of  porter  of  sleeping  or  drawing- 
room  car;  North  Cnicago  City  R.  Co.  v.  Gastka,  4  L.  R.  A.  481,  which  holds 
carrier  liable  for  conductor's  lack  of  care  in  ejecting  passenger  for  nonpay- 
ment of  fare;  Gulf,  C.  A  S.  F.  R.  Co.  v.  Henry,  16  L.  R.  A.  318,  which  holds 
ticket  good  for  continuous  passage  does  not  entitle  holder  to  stop  at  interme- 
diate points. 

Cited  in  notes  (43  L.  R.  A.  363)  on  duties  of  master  and  servant  as  to  rules 
promulgated  for  safe  conduct  of  business;  (26  L.  R.  A.  133)  on  place  at  which 
one  refusing  to  pay  fare  may  be  ejected;  (12  L.  R.  A.  824)  on  ejection  of 
passenger  for  refusal  to  pay  fare;  (9  L.  R.  A.  688)  on  expulsion  of  passenger: 
(3  L.  R.  A.  635)  on  liability  of  company  for  injuries  resulting  from  misconduct 
of  its  servants. 

3  L.  R.  A.  739,  TOWNSHEND  v.  GOODFELLOVV,  40  Minn.  312,  12  Am.  St.  Rep. 

736,  41   N.   W.   1056. 
Specific  performaitee  of  contract. 

Cited  in  Fairchild  v.  Marshall,  42  Minn.  18,  43  N.  W.  563,  decreeing  specific 
performance  where  election  of  insane  woman  under  provisions  of  will,  made  by 
court;  Brown  v.  Munger,  42  Minn.  487,  44  N.  VV.  519,  decreeing  specific  per- 
formance of  contract  originally  unenforceable,  but  subsequently  made  good: 
Easton  v.  Montgomery,  90  Cal.  315,  25  Am.  St.  Rep.  123,  27  Pac.  280,  holdinj; 
vendor  need  not  be  clothed  with  absolute  title  at  time  of  entering  into  contract 
for  sale;  Blanton  v.  Kentucky  Distilleries  &  Warehouse  Co.  120  Fed.  358,  de- 
creeing specific  performance  where  vendor  had  some  title  which  could  be  per- 
fected; Gray  v.  Smith,  28  C.  C.  A.  173,  48  U.  S.  App.  581,  83  Fed.  829,  Affirm- 
ing 76  Fed.  531,  holding  vendor,  without  title  or  contractual  relation  to  obtain 
one,  cannot  recover  damages  if  purchaser  withdraws;  Easton  v.  Lockhart,  10 
N.  D.  186,  86  N.  W.  697,  holding  vendee  must  be  prepared  to  fulfil  on  his 
part,  to  obtain  specific  performance  of  contract;  Gregory  v.  Christian,  42  Minn. 
306,  18  Am.  St.  Rep.  507,  44  N.  VV.  202,  holding  vendor  has  reasonable  time 
after  demand  to  prepare  conveyance,  but  not  to  perfect  title;  Tewksbur>'  v. 
Howard,  138  Ind.  Ill,  37  N.  E.  355,  stating  good  title  at  time  of  decree  for 
specific  performance  sufficient;  Duluth  Loan  &  Land  Co.  v.  Klovdahl,  65  Minn. 
343,  56  N.  W.  1119,  holding  allegations  of  encumbrances,  possible  to  be  re- 
moved before  completion  of  time  of  contract,  no  defense  to  instalment  due. 

Cited  in  footnote  to  Hodges  v.  Kowing,  7  L.  R.  A.  87,  which  holds  that  rem- 
edy at  law  will  not  defeat  specific  performance  of  contract  for  sale  of  land. 

Cited  in  notes  ( 12  L.  R.  A.  245 )  on  rights  and  remedies  of  vendor ;   ( 5  L.  R.  A. 
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654)  on  equity  compelling  vendee  to  take  defective  title;    (10  L.  R.  A.  127)   on 
application  of  doctrine  of  laches. 

IVhat  Is  marketable  title. 

Cited  in  Hedderly  v.  Johnson,  42  Minn.  448,  18  Am.  St.  Rep.  521,  44  N.  W. 
527,  holding  reservation  of  right  of  way  for  railroad  did  not  affect  marketability 
of  title;  Austin  v.  Bamum,  52  Minn.  130,  53  N.  VV.  1132,  holding  undischarged 
mortgage  rendered  title  unmarketable;  Harrass  v.  Edwards,  94  Wis.  464,  69  N. 
W.  69,  holding  deed  not  entitled  to  be  recorded  except  as  to  one  of  twenty  grant- 
ors not  marketable  title;  Richmond  v.  Koenig,  43  Minn.  481,  45  N.  W.  1093, 
holding  title  not  marketable  when  existence  of  uncertain  homestead  is  neces- 
sary to  defeat  apparent  lien  of  judgments;  Menage  v.  Burke,  43  Minn.  212,  19 
Am.  St.  Rep.  235,  45  X.  VV.  155,  holding  that  foreclosure  of  mortgage  to  indi- 
viduals of  a  firm  passed  title;  Brown  v.  Jones,  52  Minn.  490,  55  N.  W.  54, 
holding  vendee  equitable  owner  subject  to  contract,  in  foreclosure  of  liens. 

3  L.  R.  A.  743,  FLETCHER  v.  FITCHBURG  R.  CO.  149  Mass.  127,  21  N.  E.  302. 
Care  req aired  at  railroad  crossing. 

Cited  in  Clark  v.  Boston  &  M.  R.  Co.  164  Mass.  439,  41  N.  E.  666,  holding  no 
absolute  legal  rule  requiring  person  approaching  crossing,  under  all  circumstances 
to  stop,  to  look,  and  to  listen;  Johanson  v.  Boston  &  M.  R.  Co.  153  Alass.  60, 
20  X.  E.  426,  holding  question  of  care  for  jurj%  where  children  of  ten  and 
eleven,  killed  at  crossing,  looked,  but  view  of  track  was  obscured;  Chase  v. 
Maine  C.  R.  Co.  167  Mass.  387,  45  N.  E.  911,  holding  burden  upon  plaintiff 
to  show  reasonable  care  in  crossing  track,  although  defendant  be  in  fault;  Stew- 
art V.  New  York,  N.  H.  &  H.  R.  Co.  170  Mass.  432,  49  N.  E.  650,  holding 
stepping  upon  track  at  crossing,  without  looking  or  listening,  absorbed  in  deep 
thought,  not  use  of  due  care;  Debbins  v.  Old  Colony  R.  Co.  154  Mass.  404,  28 
N.  E.  274,  holding  no  case  for  jury,  where  injured  passenger,  warned  of 
danger,  crossed  tracks  without  sufficiently  looking;  Tyler  v.  Old  Colony  R.  Co. 
157  Mass.  340,  32  N.  E.  227,  holding  walking  upon  crossing  without  looking  not 
use  of  due  care;  Walsh  v.  Boston  &  M.  R.  Co.  171  Mass.  57,  50  N.  £.  453,  hold- 
ing action  not  maintainable  where  it  is  merely  conjectural  whether  person 
killed  at  crossing  looked  or  listened;  St.  Louis,  1.  M.  &  S.  R.  Co.  v.  Martin, 
61  Ark.  558,  33  S.  W.  1070,  holding  recovery  for  death  of  one  standing,  talk- 
ing, without  listening,  on  main  track  at  crossing  on  dark  night,  precluded; 
Little  Rock  &  Ft.  S.  R.  Co.  v.  Cullen,  54  Ark.  436,  16  S.  W.  169,  holding  injured 
person,  crossing  tracks  without  looking  or  listening,  cannot  recover  although 
train  approached  at  unusual  speed;  Chicago  &  N.  W.  R.  Co.  v.  Andrews,  130  Fed. 
72,  denying  recovery  of  one  who  neglected  to  stop,  look,  and  listen  before  cross- 
ing tracks;  Bates  v.  Fremont,  E.  &  M.  V.  R.  Co.  4  S.  D.  407,  67  N.  W.  72 
(dissenting  opinion),  majority  holding  it  question  for  jury  whether  plaintiff 
took  sufficient  precautions  to  prevent  killing  of  stock  at  crossing;  Cincinnati, 
I.  St.  L.  &  C.  R.  Co.  V.  Grames,  8  Ind.  App.  147,  34  N.  E.  613,  holding  exercise 
of  due  care  where  two  persons  in  wagon  approached  crossing  with  view  ob- 
structed, looked,  listened,  and  started  across  on  walk;  Denver  &  R.  G.  R.  Co.  v. 
Ryan,  17  Colo.  101,  28  Pac.  79,  holding  going  upon  railroad  track  without  look- 
ing and  listening  and  observing  surroundings  to  be  negligence;  Carter  v.  Cen- 
tral Vermont  R.  Co.  72  Vt.  194,  47  Atl.  797,  holding  driving  upon  dangerous 
crossing   without   slackening   speed   and   without   vigilance    prevents   recovery; 
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Oleson  V.  Lake  Shore  &  M.  S.  R.  Co,  143  Ind.  412,  32  L.  R.  A.  151,  42  X.  E. 
736,  holding  failure  to  wait  at  crossing  until  wind  had  cleared  smoke  obscur- 
ing view,  contributory  negligence;  Chicago,  K.  &  W.  R.  Co.  v.  Fisher,  49  Kan. 
485,  30  Pac.  462,  holding  that  traveler,  knowing  train  is  about  due,  must  wait  for 
obscuring  cloud  of  dust  to  clear,  before  attempting  to  cross  tracks;  Indianapolis 
Union  R.  Co.  v.  Neubacher,  16  Ind.  App.  b4,  44  N.  E.  669,  holding  mere  failure 
to  wait  until  view  is  unobstructed  by  passing  train,  where  many  trains  pas* 
crossing  daily,  not  contributory  negligence,  as  matter  of  law;  Donnelly  v.  Boston 
&  M.  R.  Co.  151  Mass.  212,  24  N.  E.  38,  holding  obstruction  of  view  by  cars 
at  crossing  does  not  exonerate  person  from  all  duty  to  investigate. 

Cited  in  footnotes  to  Feeney  v.  Long  Island  R.  Co.  5  L.  R.  A.  544,  which  holds 
traveler  not  negligent  per  ae  in  failing  to  notice  that  farther  gate  coming 
down,  before  reaching  it;  Louisville  &  N.  R.  Co.  v.  Webb,  11  L.  R.  A.  674,  whicA 
holds  failure  to  use  senses  before  crossing  track  not  excused  by  unlawful 
speed  of  train  and  watchman's  failure  to  do  duty;  Oleson  v.  Lake  Shore  &.  M. 
S.  R.  Co.  32  L.  R.  A.  149,  which  holds  it  negligent  to  attempt  to  cross  track 
immediately  after  passage  of  train  whose  smoke  obstructs  view;  Woehrle  v.  Min- 
nesota Transfer  R.  Co.  52  L.  R.  A.  340,  which  holds  traveler's  failure  to  look 
and  listen  when  watchman  absent  not  negligence  per  ae;  Western  &  A.  R.  Co.  v. 
Ferguson,  54  L.  R.  A.  802,  which  holds  failure  to  look  when  within  30  feet 
of  track  not  prevent  recovery;  Lorenz  v.  Burlington,  C.  R.  &  N.  R.  Co.  56  L,  R. 
A.  753,  which  holds  negligence  of  one  pursuing  cow,  in  not  looking  and  listen- 
ing before  crossing  railroad  track,  for  jury;  Keenan  v.  Union  Traction  Co.  58 
L.  R.  A.  217,  which  holds  failure  to  look  for  train  when  within  35  feet  of 
track,  negligence. 

Cited  in  notes  (9  L.  R.  A.  161,  162,  163)  on  duty  of  traveler  approaching  rail- 
road crossing. 

Distinguished  in  Qubbard  v.  Boston  &  A.  R.  Co.  162  Mass.  135,  38  N.  £.  366. 
holding  it  question  for  jury  whether  deceased  waited  long  enough  after  pas- 
sage of  freight  train  at  crossing. 

Duty  of  railroad  company. 

Cited  in  footnote  to  Birmingham  Mineral  R.  Co.  v.  Jacobs,  12  L.  R.  A.  830, 
which  holds  failure  to  stop  train  within  100  feet  of  crossing  of  other  railroad 
not  excused  by  fact  that  rear  of  train  would  be  left  standing  across  another 
track. 

Cited  in  notes  (9  L.  R.  A.  158)  on  duty  of  railroad  company  as  to  traveler:; 
on  highway;    (9  L.  R.  A.  157)   on  imputing  driver's  negligence  to  passenger. 

3  L.  R.  A.  746,  BLAKE  v.  TRADERS  NAT.  BANK,  149  Mass.  250,  21   N.  E. 
381. 

■ 

3  L.  R.  A.  747,  COM.  v.  TOLMAN,  149  Mass.  229,  14  Am.  St.  Rep.  414,  21  N.  E. 

377. 
IVhat    cons^ltiites    an    '^attempt.'' 

Cited  in  footnotes  to  People  v.  Youngs,  47  L.  R.  A.  108,  which  holds  prepara- 
tion for  committing  burglary  prevented  by  arrest  of  party  while  proceeding 
towards  house  not  an  attempt;  Groves  v.  State,  59  L.  R.  A.  598,  which  holds 
mere  preparatory  acts  for  commission  of  crime  not  an  attempt. 
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3  L.  R.  A.  761,  UNITED  STATES  v.  MAXWELL  LAND  GRANT  CO.  5  N.  M. 
297,  21  Pac.  163. 

3  L.  R.  A.  754,  RANDALL  v.  DUFE,  79  Cal.  123,  19  Pac.  532,  21  Pac.  610. 
ConatmctlT'e   notice. 

Cited  in  Brock  v.  Pearson,  87  Cal.  588,  25  Pac.  963,  holding  lis  pendens  no- 
tice not  destroyed  by  amendment  of  complaint. 

Cited  in  note  (21  L.  R.  A.  36)  on  how  far  purchaser  at  execution  or  judicial 
sale  protected  as  a  bona  fide  purchaser. 

3  L.  R.  A.  759,  ADRIAN  v.  McCASKlLL,  103  N.  C.  182,  14  Am.  St.  Rep.  788, 
9  S.  E.  284. 


Indorsement   "vrltliont   recourse. 

Cited  in  note  (12  L.  R.  A.  371)  on  indorsement  and  transfer  of  commercial 
paper  without  recourse. 

3  L.  R.  A.  761,  LAFAYETTE  COUNTY  MONUMENT  CORP.  v.  MAGOON,  73 

Wis.  627,  42  N.  W.  17. 
IVhen  subscription  enforceable. 

Cited  in  McClanahan  v.  Payne,  86  Mo.  App.  290,  holding  gratuitous  subscrip- 
tion unenforceable  if  withdrawn  before  acted  upon;  cseventh  Day  Baptist  Memo- 
rial Fund  V.  Saunders,  84  Wis.  673,  54  N.  W.  1094,  holding  consideration  for 
subscription  note  sufficient  where  others  executed  similar  nates,  some  of  which 
are  paid;  Gibbons  v.  Grinsel,  79  Wis.  371,  48  N.  VV.  255,  holding  subscriber  lia* 
ble  on  subscription  to  build,  where  person  to  whom  it  runs  has  incurred  ob* 
ligations  on  its  strength. 

Cited  in  note  (4  L.  R.  A.  400)  on  conveyance  of  property  to  be  acquired  in 
the  future. 

Parol  evidence  as  to  -vrrltten  agrreement. 

Cited  in  Providence  Washington  Ins.  Co.  v.  Board  of  Education,  49  W.  Va. 
377,  38  S.  E.  679,  holding  agent  of  insurance  company  cannot  verbally  waive 
right  to  repair  or  rebuild  damaged  building. 

Cited  in  footnote  to  Baer's  Appeal,  4  L.  R.  A.  609,  which  holds  inadmissible 
oral  evidence  of  contemporaneous  agrociiiont  for  withdrawal  of  money  at  any 
time. 

Cited  in  notes  (6  L.  R.  A.  34)  on  prior  negotiations  merged  in  written  con- 
tract; (6  L.  R.  A.  38;  13  L.  R.  A.  622)  on  parol  evidence  to  vary  terms  of 
written  instrument;  (17  L.  R.  A.  271)  on  parol  evidence  to  vary,  add  to,  or 
alter  written  contract;  (6  L.  R.  A.  38)  on  parol  evidence  cannot  vary  terms  of 
contract. 
Bxtlngrnlsbment   of   orlflrlnal   Aebt. 

Cited  in  Sutton  v.  Baldwin.  146  Ind.  364,  46  N.  E.  518,  holding  debt  extin- 
f^iiished  by  receiving  check  in  payment. 

3  L.  R.  A.  706,  CROSSAN  v.  NEW  YORK  &  N.  E.  R.  CO.  149  Mass.  196,  14 

Am.  St.  Rep.  408,  "Zi  N.  E.  367. 
"Wben    carrier    can    Aetaln    groods    till    frelffbt    paid. 

Cited  in  Illinois  C.  R.  Co.  v.  Brookhaven  Mach.  Co.  71  Miss.  673,  16  So.  252, 
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holding  that  last  carrier  cannot  retain  goods  in  order  to  collect  for  intermediate 
carrier  rates  in  excess  of  original  contract;  Fordyce  v.  Johnson,  56  Ark.  436,  19 
S.  W.  1050,  holding  final  carrier  entitled  to  lien  on  freight  for  its  own  charges 
and  those  of  former  carrier  paid  by  it,  though  in  excess  of  amount  guaranteed 
in  bill  of  lading  given  by  initial  carrier;  Georgia  R.  &  Bkg.  Co.  v.  Murrah, 
85  Ga.  347,  11  S.  £.  779,  holding  last  carrier  can  hold  goods  until  charges  of 
other  intermediate  carriers  have  been  paid. 

Cited  in  footnotes  to  Tatfe  v.  Oregon  R,  &  Nav.  Co.  58  L.  R.  A.  187,  which 
denies  initial  carrier's  liability  imder  bill  of  lading  beyond  own  line;  Union 
State  Bank  v.  Fremont,  E.  &  M.  Valley  R.  Co.  59  L.  R.  A.  939,  which  sus- 
tains initial  carrier's  right  to  limit  liability  to  own  line. 

Cited  in  notes  (9  L.  R.  A.  450)  on  forwarding  animals  by  connecting  line; 
(9  L.  R.  A.  836)   on  excuse  for  delay  in  transportation. 

Blndfniir  effect  of  Tvrltten  contract  accepted  irlthont  remdlnir* 

Cited  in  Usher  v.  Raymond  SSkate  Co.  163  Mass.  4,  39  N.  E.  416,  holding  that 
note  having  been  taken  upon  statement  of  stranger,  holders  took  their  chances 
on  it. 

3  L.  R.  A.  769,  RICE  v.  ANGELL,  73  Tex.  360,  11  8.  W.  339. 
Partnemlilp  sood-Tvlll. 

Cited  in  Dyer  v.  Shove,  20  R.  I.  260,  38  Atl.  498,  holding  upon  dissolution 
of  partnership  each  partner  has  equal  right  to  use  name  of  iirm;  Millspaugh 
Laundry  v.  First  Nat.  Bank,  120  Iowa,  5,  94  N.  W.  262,  defining  good-will  as 
benefit  acquired  by  firm  beyond  value  of  stock,  in  consequence  of  patronage 
received  from  regular  customers. 

Kind   of  bnnlneiiii   to   wlilcli   grood-wlll   mmy   attach. 

Cited  in  Douthart  v.  Logan,  86  111.  App.  311,  holding  no  good-will  attaches 
to  business  of  buying  and  selling  grain  on  commission. 

Cited  in  footnote  to  Slack  v.  Suddoth,  45  L.  R.  A.  589,  which  denies  outgoing 
partner's  right  to  have  forced  sale  of  good-will  of  dental  business. 

3  L.  R.  A.  773,  JAMESON  v.  MAJOR,  86   Va.  51,  9  S.  E.  480. 
Appeal*  from  Interlocutory  decreen. 

Cited  in  Noel  v.  Noel,  86  Va.  112,  9  S.  E.  584,  holding  decree  leaving  anything 
to  be  done  by  the  court,  interlocutory;  Fredenheim  v.  Rohr,  87  Va.  786,  13  S. 
E.  266  (dissenting  opinion),  majority  upholding  appeal  from  order  of  lower 
court  dissolving  injunction;  Southern  R.  Co.  v.  Glenn,  98  Va.  317,  36  S.  E.  395, 
holding  interlocutory  decree  appealable  at  any  time  within  year  after  final 
decree;  Hopkins  v.  Prichard,  51  W.  Va.  392,  41  S.  E.  347,  holding  decree  appeal- 
able by  person  whose  rights  were  adjudicated  thereby. 

Disapproved  in  effect  in  Wood  v.  Harmison,  41  W.  Va.  382,  23  S.  E.  560,  hold- 
ing interlocutory  decree  not  appealable  unless  adjudicating  all  the  principles 
of   the   cause. 

Gonntrnetlon  of  ivorda  of  snrvlT'orslilp. 

Cited  in  Gish  v.  Moomaw,  89  Va.  360,  15  S.  E.  868,  holding  devise  of  re- 
mainder after  life  estate  to  testa.tor'8  surviving  brothers  or  heirs  means  sur- 
vivorship at  testator's  death ;  Cheatham  v.  Gower,  94  Va.  386,  26  S.  E.  853,  hold- 
ing devise  of  remainder  at  death  of  life  tenant  to  his  surviving  children  referred 
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to  survivors  of  life  tenant;  Chapman  v.  Chapman,  00  Va.  411,  18  S.  E.  913,  hold- 
ing devise  of  remainder  after  life  estate  vests  immediately  upon  testator's  death. 

3   L.   R.  A.   777,   STATE   ex  rel.   CHARLESTON,   C.   &   C.   R.   CO.   v.   WHITE- 
SIDES,  30  S.  C.  579,  9  S.  E.  661. 

Followed  without  discussion  in  State  ex  rel.  Charleston,  C.  &  C.  R.  Co.  v. 
Harper,  30  S.  C.  587,  9  S.  E.  664. 

Proceedinir*  tor  -writ  of  mandammi. 

Cited  in  Lord  v.  Bates,  48  S.  C.  104,  26  S.  E.  213,  holding  mandamus  not 
prerogative  writ,  but  only  a  form  of  action  governed  by  established  rules. 

Cited  in  notes  (58  L.  R.  A.  834,  835,  866)  on  original  jurisdiction  of  court 
of   last  resort  in  mandamus  case. 

Mandamnii   to  compel   official  action. 

Cited  in  footnotes  to  State  ex  rel.  Cromelien  v.  Boyd,  19  L.  R.  A.  227,  which 
denies  mandamus  to  compel  governor  to  issue  election  proclamation;  Terri- 
torial Insane  Asylum  v.  Wolfley,  8  L.  R.  A.  188,  which  denies  mandamus  to 
compel  governor  to  sign  warrant  tor  funds  for  asylum;  People  ex  rel.  Brod- 
erick  v.  Morton,  41  L.  R.  A.  231,  which  denies  right  to  mandamus  to  compel 
performance  of  act  by  governor;  Tumbuil  v.  Giddings,  19  L.  R.  A.  853,  which 
holds  unenforceable  by  mandamus  legislator's  right  to  have  protest  entered 
on  journal;  Greenwood  Cemetery  Land  Co.  v.  Routt,  15  L.  R.  A.  369,  which  au- 
thorizes mandamus  to  compel  governor  to  execute  patent  for  land  purchased 
from  land  board;  State  ex  rel.  Miller  v.  Barber,  27  L.  R.  A.  45,  which  holds 
secretary  subject  to  mandamus  to  compel  aifixing  to  commission  of  great  seal 
used  by  governor;  Jackson  v.  State,  42  L.  R.  A.  V92,  which  sustains  right  to 
mandamus  to  compel  reinstatement  of  pupil  whose  admission  arbitrarily  or 
capriciously  refused;  Biggs  v.  McBride,  5  L.  R.  A.  115,  which  holds  mandamus, 
not  proper  proceeding  to  try  title  to  office. 

Cited  in  notes  {6  L.  R.  A.  161)  on  mandamus  to  compel  performance  of  of- 
ficial duty;  (7  L.  R.  A.  105)  on  mandamus  to  enforce  public  duty;  (47  L. 
R.  A.  519)  on  unconstitutionality  of  statute  as  defense  against  mandamus  to 
compel  enforcement. 

Injunction  avalnut  state  officers.  « 

Cited  in  Butler  v.  Ellerbe,  44  S.  C.  268,  22  S.  E.  465,  holding  writ  not 
available  to  prevent  payment  of  appropriation  upon  liability  which  state  would 
be  estopped  to  deny. 

Validity  of  toirnslilp  bonds  Issued  In  aid  of  railroad. 

Cited  in  Congaree  Constr.  Co.  v.  Columbia  Twp.  49  S.  C.  542,  27  SI  E. 
570,  holding  act  authorizing  county  to  subscribe  for  railroad  stock  invalid; 
Folsom  V.  Township  Ninety  Six,  159  U.  S.  624,  40  L.  ed.  282,  16  Sup.  Ct.  Rep. 
174,  and  Darlington  v.  Atlantic  Trust  Co.  16  C.  C.  A.* 34,  25  U.  S.  App.  354, 
68  Fed.  855,  holding  such  bonds  to  be  tax  for  '^corporate  purpose"  within  Con- 
stitution of  South  Carolina;  Holstein  v.  Edgefield  County,  64  S.  C.  382,  42  S. 
E.  180,  holding  that  state  court  adjudging  statute  relating  to  issue  of  bonds  void 
will  enforce  subsequent  decision  of  United  States  circuit  court  upholding  act. 

Cited  in  footnote  to  Rathbone  v.  Hopper,  34  L.  R.  A.  674,  which  author- 
izes issuance  of  negotiable  bonds  by  township. 

Cited  in  note   (14  L.  R.  A.  479)    on  validity  of  taxes  in  aid  of  railroads. 
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Valldatlngr  toirniililp  bond*  In  aid  of  railroad. 

Cited  in  Granniss  v.  Cherokee  Twp.  47  Fed.  428;  Bouknight  v.  Davis,  33  S. 
C.  413,  12  S.  E.  96;  State  ex  rel.  Dickinson  v.  Neely,  30  S.  C.  602,  9  S.  E.  664, 
—  holding  act  providing  for  payment  of  to\vnship  bonds  in  aid  of  railroad,  not 
validating  act,  but  valid  as  imposing  tax  on  property  of  township  in  aid  of 
railroad;  Gorham  v.  Broad  River  Twp.  109  Fed.  774,  holding  act  valid  as  with- 
in taxing  power  of  state  in  aid  of  public  highways;  Massachusetts  &  S.  Constr. 
Co.  V.  Cherokee  Twp.  42  Fed.  752,  holding  that  under  such  act  railroad  may 
enforce  delivery  of  bonds  on  completion  of  road  through  township,  by  action 
for  specific  performance. 

Cited  in  note  (27  L.  R.  A.  696)  on  statutes  legalizing  invalid  municipal  con- 
tracts. 

BSffect  of  act  repeallngr  eliarter  of  corporation. 

Cited  in  State  v.  Port  R.  &  A.  R.  Co.  46  S.  C.  461,  23  S.  E.  363  (dissenting 
opinion),  majority  holding  that  act  does  not  operate  to  abate  pending  suit  for 
forfeiture  of   charters. 


3  L.  R.  A.  781,  BURKETT  v.  BURKETT,  78  Cal.  310,  12  Am.  St.  Rep.  68,  20 

Pac.  715. 
Conveyances  betTveen  bniiband  and  Tvlfe. 

Cited  in  Luhrs  v.  Hancock,  181  U.  S.  672,  45  L.  ed.  1008,  21  Sup.  Ct.  Rep. 
726;  Tillaux  v.  Tillaux,  116  Cal.  672,  47  Pac.  691;  Ions  v.  Harbison,  112  Cal. 
266,  44  Pac.  572;  Oaks  v.  Oaks,  94  Cal.  68,  29  Pac.  330,  —  holding  conveyance 
from  husband  to  wife  vests  legal  title  in  latter,  subject  to  homestead  rights 
of  husband;  Tillaux  v.  Tillaux,  115  Cal.  671,  47  Pac.  691,  holding  conveyance 
not  prima  facie  void  on  account  of  marriage  relation;  Hamilton  v.  Hubbard, 
134  Cal.  606,  66  Pac.  321,  holding  that  conveyance  by  husband  to  wife,  of  his 
own  or  community  property,  unless  contrary  intent  appears,  vests  title  in  wife 
as  her  separate  property;  Re  Lamb,  95  Cal.  406,  30  Pac.  568,  holding  such 
conveyance  does  not  constitute  abandonment  of  homestead;  Re  Winslow,  121 
Cal.  95,  53  Pac.  362,  holding  separation  agreement  between  husband  and  wife, 
providing  for  equal  division  of  all  property,  including  homestead,  operates  as 
abandonment  of  homestead;  Alferitz  v.  Arrivillaga,  143  Cal.  649,  77  Pac.  657, 
and  Taylor  v.  Opperman,  79  Cal.  471,  21  Pac.  869,  holding  husband's  deed  of 
community  property  to  wife  superior  to  subsequent  deed  to  third  person; 
Gleason  v.  Spray,  81  Cal.  219,  15  Am.  St.  Rep.  47,  22  Pac.  551,  holding  hus- 
b&nd's  deed  after  homestead  declaration  void;  Carter  v.  McQuade,  83  Cal.  278, 
23  Pac.  348,  holding  husband's  creditor  with  notice  of  transfer  to  wife,  without 
rights  as  against  property  given  wife  under  separation  agreement;  Porter  v. 
Bucher,  98  Cal.  461,  33  Pac.  335,  holding  sale  of  hay  not  void  for  lack  of 
delivery,  when  stack  on  homestead  land;  Beedy  v.  Finney,  118  Iowa,  280,  91  N. 
W.  1069,  holding  that  husband  and  wife  need  not  unite  in  deed  of  homestead 
bv    husband   to   wife. 

Cited  in  notes  (10  L.  R.  A.  221)  on  husband's  conveyance  of  homestead  to 
wife;    (6  L.  R.  A.  559)   on  contracts  between  husband  and  wife. 

Distinguished  in   Freiermuth  v.   Steigleman,    130  Cal.   393,  80  Am.   St.  Rep. 
138,   62   Pac.   615,  holding  mortgage  of  homestead  by  wife  to  husband  to 
cure    indebtedness    invalid. 
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Effect  of  dlT^orce  npon  homeiitead  rlgrht. 

Cited  in  Huellmantel  v.  Huellmantel,  124  Cal.  588,  57  Pac.  582,  holding  that 
decree  of  divorce  giving  wife  permanent  alimony  in  lieu  of  homestead  right 
leaves  title  to  homestead  in  husband,  freed  from  homestead  rights;  Arp  v. 
Jacobs,  3  Wyo.  496,  27  Pac.  800,  holding  divorce  terminates  all  interest  in  home- 
stead by  right  of  survivorship. 

Cited  in  note  (23  L.  R.  A.  240)  on  effect  of  divorce  on  homestead  rights. 

Mortffaffe  of  liomeatead  to  third  party. 

Cited  in  Hart  v.  Church,  126  Cal.  476,  77  Am.  St.  Rep.  195,  58  Pac.  910,  hold- 
ing valid  mortgage  upon  homestead  can  be  made  only  by  joint  and  concurrent 
execution  of  conveyance  by  husband  and  wife. 

Cited  in  footnote  to  Wallace  v.  'lYavelers'  Ins.  Co.  26  L.  R.  A.  806,  which 
holds  recorded  power  of  attorney  to  husband  insufficient  showing  of  consent 
to   mortgage   of   homestead. 

3  L.  R.  A.  784,  DUCHEMIN  v.  KENDALL,   149  Mass.   171,  21  ^.  E.  242. 
Bxecntory  contracts  for  aale  of  atoclc. 

Cited  in  Guilford  v.  Mason,  22  R.  1.  427,  48  Atl.  386,  holding  actual  tender 
not   necessary   to   preserve   rights   under   option    contract   to   sell    stock. 
Cited   in   note    (5   L..R.   A.   202)    on   contracts   for   future   delivery. 

3  L.  R.  A.  785,  BARNES  v.  BOARDMAN,  149  Mass.  106,  21  N.  E.  308. 

Other  actions  for  partition,  in  Barnes  v.  Lynch,  151  Mass.  611,  21  Am.  St.  Rep, 
470,  24  N.  E.  783,  and  Barnes  v.  Boardman,  157  Mass.  481,  32  N.  E.  670. 
Mortfiraare  collateral  to  debt. 

Cited  in  Com.  v.  Globe  Investment  Co.  168  Mass.  81,  46  N.  E.  410,  holding 
legal  holder  of  mortgage  notes  entitled  to  assignment  of  mortgage;  Flye  v.  Ber- 
ry, 181  Mass.  443,  63  N.  E.  1071,  holding  payment  of  debt  discharges  mortgage. 

Tax  sale. 

Cited  in  Land  &  River  Improv.  Co.  v.  Bardon,  45  Fed.  709,  upholding  as- 
sessment and  sale  of  quarter  section  owned  by  one  person  as  one  tract;  Bren- 
tano  V.  Brentano,  41  Or.  19,  67  Pac.  922,  holding  tax  sale  of  separate  tracts  for 
lump  sum  void;  Sheafer  v.  Mitchell,  109  Tenn.  183,  71  S.  W.  86,  sustaining  tax 
deed  executed  by  sheriff's  successor  thirteen  years  after  sale. 

Liaobea. 

Cited  in  Haven  v.  Haven,  181  Mass.  579,  64  N.  E.  410,  holding  delay  in  assert- 
ing rights,  not  operating  to  prejudice  of  opposite   party,  not  laches. 

3  L.  R.  A.  789,  HUYCK  v.  ANDREWS,  113  N.  Y.  81,  10  Am.  St.  Rep.  432,  20 

N.  E.  581. 
'Wliat  deemed  encumbrance. 

Cited  in  Nathan  v.  Morris,  62  Hun,  454,  17  N.  Y.  Supp.  13,  holding  restric- 
tion against  building  on  10  feet  of  frontage  an  encumbrance;  Kountze  v.  Hel- 
muth,  67  Hun,  347,  22  N.  Y.  Supp.  204,  holding  agreement  by  landowners  re- 
stricting character  and  location  of  buildings,  running  with  land,  creates  recip- 
rocal easements;  Los  Angeles  Terminal  Land  Co.  v.  Muir,  136  Cal.  48,  68  Pac. 
327,  holding  restriction  in  use  of  premises  by  grantee,  not  purporting  to  be  for 
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benefit  of  adjoining  estate,  no  easement;  EUer  v.  Moore,  48  App.  Div.  405,  63 
N.  Y.  Supp.  88,  holding  existence  and  assertion  of  right  to  use  private  road, 
breach  of  covenant  for  quiet  enjoyment;  Copeland  v.  McAdory,  100  Ala.  557,  13 
So.  545,  holding  public  highway  within  covenant  against  encumbrances;  Clark 
V.  Mossman,  58  Neb.  93,  78  N.  VV.  399,  holding  public  highway  not  a  breach 
of  covenant  against  encumbrances;  Milot  v.  Reed,  11  Mont.  571,  29  Pac.  343, 
holding  taxes  lawfully  levied  within  covenant  of  warranty;  Archer  v.  Archer, 
84  Hun,  299,  32  N.  Y.  Supp.  410,  holding  natural  stream  not  an  easement; 
Treadwell  v.  Inslee,  120  N.  Y.  465,  24  N.  E.  651,  holding  drain  from  grantor's 
lands,  right  to  which  not  reserved  in  deed  of  grantee's  lot,  not  easement;  Uih- 
lein  V.  Matthews,  172  N.  Y.  158,  64  N.  E.  792,  holding  agreement  not  to  use 
building  for  saloon  an  encumbrance;  Denman  v.  Mcntz,  63  N.  J.  Eq.  616,  52 
Atl.   1117,  holding  easement  for  light  an  encumbrance. 

Cited  in  notes  (8  L.  R.  A.  617)  on  easement  defined;  (6  L.  R.  A.  107)  on 
covenants  defined  and  construed. 

Limited  in  Hymes  v.  Estey,  116  N.  Y.  505,  15  Am.  St.  Rep.  421,  22  N.  E.  1087, 
holding  public  highway,  of  which  there  was  no  indication  or  notice,  breach  of 
warranty. 
Dmmag'eii   for  breacli   of   covenant. 

Cited  in  Brown  v.  Allen,  73  Hun,  295,  26  N.  Y.  Supp.  299,  holding  that 
damages  recoverable  by  purchaser  who  has  removed  timber,  for  breach  of  war- 
ranty, bear  same  ratio  to  purchase  price  as  value  at  time  of  eviction  bore  to 
value  with  timber;  Humes  v.  Esty,  133  N.  Y.  346,  31  N.  E.  105,  holding  dam- 
ages for  eviction  comprise  depreciation  in  value  by  enforcement  of  easement, 
with  interest  and  costs  of  eviction  action;  Utica,  C.  &  ^.  Valley  R.  Co.  y.  Gates, 
8  App.  Div.  183,  40  N.  Y.  Supp.  316,  Affirming  21  Misc.  209,  47  N.  Y.  Supp. 
231,  holding  amount  of  encumbrances  paid,  not  exceeding  value  of  premises 
when  conveyed,  recoverable  upon  covenant  against  encumbrances;  De  Long  v. 
Spring  Lake  &  S.  G.  Co.  65  N.  J.  L.  7,  47  Atl.  491,  holding  measure  of  dam- 
ages for  breach  of  covenant  against  encumbrances  amounting  to  failure  of 
title,  consideration  with  interest;  Herb  v.  Metropolitan  Hospital,  80  App.  Div. 
150,  80  N.  Y.  Supp.  552,  holding  difference  between  value  before  and  after 
erection  of  wall  measure  of  damages  for  breach  of  covenant. 
Covenantee'*   knoivledflre   of   encumbrance. 

Cited  in  Ladue  v.  Cooper,  32  Misc.  547,  67  N.  Y.  Supp.  319,  and  Eller  v. 
Moore,  48  App.  Div.  406,  63  N.  V.  Supp.  88,  holding  knowledge  of  existence 
of  easement  no  defense  to  action  upon  covenant  against  encumbrances;  NatKan 
V.  Morris,  62  Hun,  456,  17  N.  Y.  Supp.  13,  holding  purchaser  knowing  of  en- 
cumbrance when  contract  signed  may  refuse  to  complete  sale;  Burr  v.  Lamas- 
ter,  30  Neb.  698,  9  L.  R.  A.  640,  27  Am.  St.  Rep.  428,  46  N.  W.  1015,  holding 
covenant  against  encumbrances  covers  those  known  and  unknown  to  purchaser; 
Docter  v.  Darling,  68  Hun,  73,  22  N.  Y.  Supp.  694,  holding  oral  evidence  in- 
admissible to  show  purchaser's  knowledge  of  encumbrance. 

Distinguished  in  Charman  v.  Hibbler,  31  App.  Div.  480,  52  N.  Y.  Supp.  212, 
holding  proof  of  grantee's  knowledge  of  restrictions  upon  use  of  premises  com- 
petent in  mitigation  of  damages. 

3  L.  R.  A.  795,  JOHNSON  v.  GRISARD,  61  Ark.  410,  11  S.  W.  685. 
Cliattel  mortvagre. 

Cited  in  notes    (6  L.  R.  A.  643)    on  right  to  show  that  absolute  sale  is  a 
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mortgage;    (10  L.  R.  A.  491)    on  mortgage  on  unplanted  crops;    (6  L.  E.  A. 
618)   on  right  to  growing  crops. 

—  Snfllclency-   of   deacrf ptlon. 

Cited  in  Henderson  v.  Gates,  52  Ark.  373,  12  S.  W.  780,  holding  "my  entire 
crops  of  cotton  and  corn,  to  be  raised  the  present  year,"  sufficient;  Lightle  v. 
Gastleman,  52  Ark.  279,  12  8.  W.  564,  holding  ''black  mare,  six  years  old,  in 
mortgagor's  possession,"  sufficient;  Harkey  v.  Jones,  54  Ark.  159,  15  S.  W.  192, 
holding  "brindle  cow,  three  years  old,"  sufficient,  though  mortgagor  has  two 
such;  Alferitz  v.  Ingalls,  83  Fed.  968,  holding  "8,000  sheep,  and  increase 
thereof,  now  in  county  of  M.,"  sufficient;  Hughes  v.  Abston,  105  Tenn.  73,  58 
S.  W.  296,  holding  "my  entire  interest  in  crop  of  corn,"  etc.,  "to  be  grown  by 
me  this  present  year"  sufficient  in  Arkansas;  Cragin  v.  Dickey,  113  Ala.  313, 
21  So.  55,  holding  mortgage  of  300  sheep  in  W.  county,  earmarked  in  manner 
described,  branded  "D,"  valid  betw^een  parties,  though  all  not  branded. 

Cited  in  footnote  to  Turpin  v.  Cunningham,  51  L.  R.  A.  800,  which  holds 
mortgagee's  rights  not  affected  as  against  subsequent  purchaser  by  change  in 
color  of  mortgaged  norse  after  mortgage  given. 

Cited  in  note  (23  L.  R.  A.  459)  on  sufficiency  of  description  in  sale  or  mort- 
gage of  future  crops. 

3  L.  R.  A.  796,  MINNEAPOLIS  THRESHING  MACH.  CO.  v.  DAVIS,  40  Minn. 

110,  12  Am.  St.  Rep.  701,  41  N.  W.  1026. 
Snbacrlptlona  for  iitock  In   proposed  corporation. 

Cited  in  Badger  Paper  Co.  v.  Rose,  95  Wis.  151,  37  L.  R.  A.  165,  70  N.  W. 
302,  holding  agreement  to  take  stock  in  corporation  to  be  formed  does  not 
constitute  signer  stockholder  until  accepted  by  corporation;  Balfour  v.  Baker 
City  Gas  Co.  27  Or.  306,  41  Pac.  164,  holding  formation  of  corporation  con- 
stitutes stock  subscriber  stockholder;  Cravens  v.  Eagle  Cotton  Mills  Co.  120 
Ind.  14,  21  N.  £.  981,  holding  conditional  stock  subscription  becomes  absolute 
upon  obtaining  required  amount  of  subscriptions;  Chicago  Bldg.  &  Mfg.  Co.  v. 
Lyon,  10  Okla.  706,  64  Pac.  6,  holding  subscription  to  stock  of  proposed  cor- 
poration irrevocable. 

Cited  in  footnote  to  Elyton  Land  Co.  v.  Birmingham  Warehouse  &  Elevator 
Co.  12  L.  R.  A.  307,  which  holds  subscribers  liable  to  creditors  where  stock  paid 
for  by  conveyance  of  land  worth  only  amount  assumed  by  corporation. 

Cited  in  note  (33  L.  R.  A.  596)  on  withdrawal  of  subscription  for  shares 
of  corporation. 

Distinguished  in  Northwestern  Creamery  Co.  v.  Lanning,  83  Minn.  20,  85  N. 
W.  823,  holding  note  given  in  consideration  of  establishment  of  milk-skimming 
station  and  issuance  of  stock  not  subscription. 

Parol    evidence    of    collateral    marreement. 

Cited  in  Newland  Hotel  Co.  v.  Wright,  73  Mo.  App.  243,  holding  agree- 
ment to  accept  payment  of  stock  subscription  in  property  not  provable  by 
parol;  Ollesheimer  v.  Thompson  Mfg.  Co.  44  Mo.  App.  182,  holding  liability  of 
subscriber  as  stockholder  not  affected  by  extrinsic  agreement  with  promoter, 
not  amounting  to  fraudulent  representations;  Walter  A.  Wood  Harvester  Co. 
v.  Jefferson,  71  Minn.  370,  74  N.  VV.  149,  holding  evidence  of  false  representa- 
tions immaterial  in  action  on  stock  subscription;  Smith  v.  Mussetter,  58  Minn. 
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162,  59  N.  W.  995,  holding  parol  evidence  admissible  to  show  that  delivery-  of 
note  conditional. 

Cited  in  footnote  to  Baer's  Appeal,  4  L.  R.  A.  609,  which  holds  inadmissible 
oral  evidence  of  contemporaneous  agreement  for  withdrawal  of  money  at  any 
time. 

Cited  in  notes  (4  L.  R,  A.  609,  17  L.  R.  A.  271)  on  parol  evidence  to  vary,  add 
to,  or  alter  written  contracc;  (6  L.  R.  A.  36)  on  parol  evidence  of  prior  or  con- 
temporaneous agreement  to  contradict  or  vary  contract;  (13  L.  B.  A.  622)  on 
parol  evidence  to  vary  terms  of  trust. 

3  L.  R.  A.  801,  FINLAYSON  v.  FINLAYSON,  17  Or.  347,  11  Am.  St.  Rep.  8G6, 

21  Pac.  57. 
Equitable  Hen. 

Cited  in  Stramann  v.  Schecren,  7  Colo.  App.  15,  42  Pac.  191,  holding  wife  ha? 
equitable  lien  on  property  iriproved  with  her  money. 

Fravdalent    representatlona. 

Cited  in  notes  (11  L.  R.  A.  198)  on  fraudulent  representations  as  grounl 
of  rescission;  (6  L.  R.  A.  219)  on  false  representations  inducing  entry  into  con- 
tract ;   ( 10  L.  R.  A.  606 )  on  proof  of  fraud  must  be  clear  and  strong. 

Parol  eT^ldence  -vrarylngr  Tvrltten  Instminent. 

Cited  in  notes  (6  L.  R.  A.  45)  on  limits  and  exceptions  to  rule  as  to  parol 
evidence;  (17  L.  R.  A.  272)  on  exceptions  to  rule  against  admission  of  parol  evi- 
dence; (5  L.  R.  A.  596)  on  oral  evidence  as  consideration  in  sealed  instrument; 
(20  L.  R.  A.  108)  on  parol  evidence  as  to  consideration  of  deed;  (3  L.  R.  A. 
849)  on  parol  evidence  of  patent  and  latent  ambiguities  in  will. 

3  L.  R.  A.  808,  RICHMOND  &  D.  R.  CO.  v.  CHILDRESS,  82  Ga.  719,  14  Am.  St. 

Rep.  189,  9  S.  E.  602. 
Phynlcal  examination  In  action  for  pergonal  injarleii. 

Cited  in  Alabama  G.  S.  R.  Co.  v.  Hill,  90  Ala.  77,  9  L.  R.  A.  444,  24  Am.  St. 
Rep.  764,  8  So.  90,  holding  abuse  of  discretionary  power  of  trial  court  to  order 
physical  examination  ground  for  reversal ;  South  Bend  v.  Turner,  156  Ind.  426. 
54  L.  R.  A.  400,  83  Am.  St.  Rep.  200,  60  N.  E.  271,  holding  refusal  to  order  physi- 
cal examination  unattended  by  pain  or  danger  reversible  error;  Hall  v.  ^Manson, 
99  Iowa,  712,  34  L.  R.  A.  213,  68  N.  W.  922,  holding  refusal  to  order  measure- 
ment of  injured  foot  before  jury,  evidence  being  contradictory  and  witness  not' 
objecting,  error;  Austin  &  N.  W.  R.  Co.  v.  Cluck  (Tex.)  64  L.  R.  A.  496,  77 
S.  W.  403,  holding  that  plaintiff  in  action  for  personal  injuries  may  be  com- 
pelled to  testify  whether  or  not  he  refused  to  submit  to  physical  examination. 

Cited  in  footnotes  to  Alabama  G.  S.  R.  Co.  v.  Hill,  9  L.  R.  A.  442,  which  holds 
delicacy  and  refinement  of  feeling  not  ground  for  refusing  to  order  surgical  ex- 
amination of  plaintiff;  Anonymous,  7  L.  R.  A.  425,  which  authorizes  personal 
examination  of  parties  to  suit  for  divorce  on  ground  of  malformation. 

Cited  in  notes  (14  L.  R.  A.  467)  on  power  to  compel  plaintiff  to  submit  to 
physical  examination;  (9  L.  R.  A.  323)  on  right  to  compel  party  to  furnish  evi- 
dence against  himself. 

Distinguished  in  Bagwell  v.  Atlanta  Consol.  Street  R.  Co.  109  Ga.  612,  47 
1j.  R.  a.  487,  34  S.  E.  1018,  holding  daughter's  refusal  to  submit  to  physical 
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examination  after  attaining  majority  does  not  defeat  father's  action  for  loss  of 
services. 

^—  Pcwer  of  court   to  order. 

Cited  in  Lane  v.  Spokane  Falls  &  N.  R.  Co.  21  Wash.  120,  46  L.  R.  A.  154, 
158,  75  Am.  St.  Rep.  821,  57  Pac.  367;  Ottawa  v.  Gilliland,  63  Kan.  172,  88  Anou 
St.  Rep.  232,  65  Pac.  252;  O'Brien  v.  La  Crosse,  99  Wis.  425,  40  L.  R.  A.  833,  75 
N.  W.  81;  Savaninah,  F.  &  W.  R.  Co.  v.  Wainwright,  99  Ga.  255,  26  S.  E.  622,— 
holding  physical  examination  pending  trial,  within  judge's  discretion;  Graves  v. 
Battle  Creek,  95  Mich.  270,  19  L.  R.  A.  642,  35  Am.  St.  Rep.  561,  54  N.  W.  757, 
holding  court  may  order  exhibition  of  injured  arm  to  physician,  in  jury's  presence. 

Not  followed  in  Union  P.  R.  Co.  v.  Botsford,  141  \J.  S.  255,  35  L.  ed.  739,  11 
Sup.  Ct.  Rep.  1000,  denying  power  of  United  States  court  to  order  physical  ex- 
amination before  trial. 

Discretionary  po'vrer  of  conrta. 

Cited  in  Western  &  A.  R.  Co.  v.  Denmead,  83  Ga.  356,  9  S.  E.  683,  holding  court 
may,  upon  sufficient  reasons,  compel  presence  of  female  witness  in  court. 

3  L.  R.  A.  809,  STRATTON  v.  CURRIER,  81  Me.  497,  17  Atl.  579. 
Floatable  streams  |  rlg-lits  of  log  oirners. 

Cited  in  Mullen  v.  Penobscot  Log-Driving  Co.  90  Me.  569,  38  Atl.  557,  holding 
log  owner  has,  at  common  law,  right  to  only  natural  flow. 

Cited  in  notes  (41  L.  R.  A.  377)  on  right  to  use  stream  for  floating  logs; 
(5  L.  R.  A.  393)  on  obstruction  of  navigable  stream. 

3  L.  R.  A.  812,  MEREDITH  v.  SCALLION,  51  Ark.  361,  11  S.  W.  516. 
Bxecotion  sale  unaffected  by   irreiriilarlty  of  process. 

Cited  in  Stotts  v.  Brookfield,  55  Ark.  310,  18  S.  W.  179,  holding  title  of  pur- 
chaser upon  execution  not  impaired  by  irregularity  in  issuance. 

Cited  in  note  (21  L.  R.  A.  43)  on  how  far  purchaser  at  execution  or  judicial 
sale  protected  as  bona  fide  purchaser. 

Jnrlsdlctlon  of  probate  court. 

Cited  in  Hampton  v.  Cook,  64  Ark.  355,  62  Am.  iM,  Rep.  194,  42  S.  W.  535, 
holding  payment  of  judgment  recovered  in  decedent's  lifetime  enforceable  only  in 
probate  court. 

Cited  in  footnote  to  Re  Andrews,  17  L.  R.  A.  297,  which  holds  jurisdiction  of 
court  to  elect  for  mentally  incompetent  widow  to  take  against  husband's  will,  not 
abrogated  by  statute. 

3  L.  R.  A.  816,  PENNINGTON  v.  PENNINGTON,  70  Md.  418,  17  Atl.  329. 
Construction  of  conditions  In  'wills. 

Cited  in  Wahl  v.  Brewer,  80  Md.  243,  30  Atl.  654,  holding  question  whether 
remainders  are  vested  will  not  be  determined  during  life  of  life  tenant;  Ellicott  t. 
Ellicott,  90  Md.  331,  48  L.  R.  A.  63,  45  Atl.  183,  and  Re  Stickney,  85  Md.  103, 
35  L.  R.  A.  696,  60  Am.  St.  Rep.  308,  36  Atl.  654,  holding  courts  averse  to  con- 
struing conditions  to  be  precedent  so  as  to  defeat  vesting  of  estate. 

Cited  in  footnotes  to  Green  v.  Grant,  18  L.  R.  A.  381,  which  holds  woman's 
issue  without  vested  interest  in  land  devised  to  her  for  life,  with  direction  to 
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convey  to  such  issue  as  she  shall  appoint;  Hertz  v.  Abrahams,  50  L.  R.  A.  361, 
which  holds  estate  tail  created  by  devise  to  woman  for  separate  use,  with  re- 
mainder to  another  if  she  "has  no  issue." 

Cited  in  notes  (9  L.  R.  A.  211)  on  vested  and  contingent  remainders  distin- 
guished; (9  L.  R.  A.  214)  on  vested  remainders;  (9  L.  R.  A.  215)  on  con- 
tingent remainders. 

3  L.  R.  A.  822,  SMYTHE  v.  SPRAGUE,  149  Mass.  310,  21  N.  E.  383. 
Validity   of   nnrecorded    deeds   and   eonveyancea. 

Cited  in  Anthony  v.  New  York,  P.  &  B.  R.  Co.  162  Mass.  61,  37  N".  E.  780, 
holding  unrecorded  lease  to  plaintiff  sufficient  title  in  action  for  damages  to 
property;  Edwards  v.  Barnes,  167  Mass.  209,  45  N.  E.  351,  holding  land  appar- 
ently, but  not  actually,  owned  by  deceased  debtor  cannot  be  taken  by  nonattach- 
ment  creditors;  Newbert  v.  Fletcher,  84  Me.  413,  24  Atl.  889,  holding  assignee  has 
no  greater  right  against  mortgagee  than  his  assignor  in  insolvency  could  have 
asserted;  Valley  Lumber  Co.  v.  Hogan,  85  Wis.  374,  55  N.  W.  415,  holding  gen- 
eral assignee  party  to  set  aside  unrecorded  conveyance  of  assignor,  although 
fraudulent  as  to  only  part  of  creditors;  Thompson  v.  Esty,  69  N.  H.  76,  45  Atl. 
566,  upholding  bona  fide  sale  against  assignee  in  insolvency,  although  possession 
was  retained  by  vendor. 

Distinguished  in  Pratt  v.  Mackey,  172  Mass.  386,  52  N.  E.  534,  holding  mort- 
gage not  recorded  within  time  required  by  statute  void  from  its  inception  if 
avoided  by  assignee  of  mortgagor. 

Bona   ilde   pnrcliaser   for   value. 

Cited  in  footnotes  to  Odom  v.  Riddick,  7  L.  R.  A.  118,  which  holds  bona  fide 
purchaser's  title  not  impaired  by  grantor's  undeclared  lunacy;  Van  Raalte  v. 
Harrington,  11  L.  R.  A.  424,  which  holds  relationship  of  preferred  creditors  fact 
for  consideration  on  question  of  fraud;  Tillman  v.  Heller,  11  L.  R.  A.  628,  which 
holds  purchaser  without  notice  of  seller's  fraud,  protected  only  to  extent  of  pay- 
ment. 

Cited  in  note  ( 10  L.  R.  A.  677 )  on  protection  of  bona  fide  holder  of  commercial 
paper. 

3  L.  R.  A.  824,  FAGUNDES  v.  CENTRAL  P.  R.  CO.  79  Cal.  97,  21  Pac.  437. 
Maater'n   liability    for    Incompetency   of    nervant    canalngr    Injury. 

Cited  in  note  (25  L.  R.  A.  712)  on  liability  of  master  for  injuries  caused  to 
servant  through  incompetency  of  fellow  servant. 

"Who  are  felloir  serT'anta. 

Cited  in  Grattis  v.  Kansas  City,  P.  &  G.  R.  Co.  153  Mo.  406,  48  L.  R.  A.  408, 
77  Am.  St.  Rep.  721,  55  S.  \V.  108,  holding  fireman  fellow  servant  of  engineer 
and  conductor  on  same  train;  Mann  v.  O'SuUivan,  126  Cal.  65,  77  Am.  St.  Rep. 
149,  58  Pac.  375,  holding  that  carpenter  employed  to  repair  elevator  shaft  and 
operator  of  elevator  are  fellow  servants  engaged  "in  the  same  general  business;" 
Congrave  v.  Southern  P.  R.  Co.  88  Cal.  366,  26  Pac.  175,  holding  brakeman  and 
conductor  on  same  train  fellow  servants;  Daves  v.  Southern  P.  Co.  98  Cal.  23. 
35  Am.  St.  Rep.  133,  32  Pac.  708,  denying  master's  liability  for  section  foreman's 
failure  to  keep  switch  open,  thereby  injuring  sectionhand;  Stevens  v.  San  Fran- 
cisco &  N.  P.  R.  Co.  100  Cal.  567,  35  Pac.  165,  holding  fireman  and  oiler  and 
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engineer  of  ferryboat  fellow  servants,  though  latter  has  power  to  hire  and  dis- 
charge; Livingston  v.  Kodiak  Packing  Co.  103  Cal.  264,  37  Pac.  149,  holding  mate 
and  servant  of  steward,  fellow  servants. 

Cited  in  notes  (46  L.  R.  A.  360)  on  when  conductor  deemed  coservant  of 
other  railway  employees;  (5  L.  R.  A.  735)  on  who  are  fellow  servants;  (50  L.  R. 
A.  433,  435)  on  what  servants  deemed  in  same  common  employment. 

3  L.  R.  A.  826,  CENTRAL  LAND  CO  v.  LAIDLEY,  32  W.  Va.  134,  25  Am.  St. 
Rep.  797,  9  S.  E.  61. 

Report  of  decision  on  appeal  from  decision  of  Federal  court  in  subsequent  action 
in  Huntington  v.  Laidley,  176  U.  S.  670,  44  L.  ed.  631,  20  Sup.  Ct.  Rep.  526. 
Notice  of  defectl've  con'reyance. 

Cited  in  Guffy  v.  Hukill,  34  W.  Va.  61,  8  L.  R.  A.  765,  26  Am.  St.  Rep.  901, 
11  S.  E.  764,  holding  that  lessee  has  no  rights  under  forfeited  lease  of  which  sub- 
sequent lessee  could  have  notice. 

Rule  as   to  refundlngr  of  consideration. 

Cited  in  Mims  v.  Machlin,  53  S.  C.  6,  30  S.  E.  585,  holding  married  woman 
need  not  return  purchase  money  before  suing  to  recover  land  conveyed  by  her 
invalid  release. 

Land  conveyed  to  married   i^oman   prior  ta   1868. 

Cited  in  Pickens  v.  Kniseley,  36  W.  Va.  800,  15  S.  E.  997,  holding  land  conveyed 
to  married  woman  in  1866  not  her  separate  estate,  without  so  specifying;  Arnold 
V.  Bunnell,  42  W.  Va.  483,  26  S.  E.  359,  holding  deed  in  fee  by  husband  and  wife 
conveyed  husband's  life  estate  only,  when  wife's  acknowledgment  was  defective. 

statute  of  limitations. 

Cited  in  Arnold  v.  Bunnell,  42  W.  Va.  483,  26  S.  E.  359,  holding  right  of 
grantee  of  fee  to  possession  as  against  grantee  of  estate  by  curtesy  does  not  begin 
until  husband's  death;  Merritt  v.  Hughes,  36  W.  Va.  361,  15  S.  E.  56,  holding, 
where  husband  conveys  life  estate,  statute  does  not  run  against  wife's  reversion 
until  life  estate  ends;  McXeeley  v.  South  Penn  Oil  Co.  52  W.  Va.  626,  62  L.  R. 
A.  569,  44  S.  E.  508,  holding  that  limitations  begin  to  run  at  death  of  husband 
who  conveyed  joint  interest,  and,  after  wife's  death,  conveyed  balance. 

Acknowledgment. 

Cited  in  Morgan  v.  Snodgrass,  49  VV.  Va.  392,  38  S.  E.  695,  holding  that  as 
general  rule  equity  will  not  aid  to  cure  defect  in  married  woman's  acknowledg- 
ments. 

Cited  in  notes  (11  L.  R.  A.  193)  on  acknowledgment  of  deed  by  married 
woman;  (10  L.  R.  A.  857)  on  acknowledgment  of  deed  by  justice  of  peace. 

Estoppel. 

Cited  in  footnote  to  Wilder  v.  Wilder,  9  L.  R.  A.  97,  which  holds  married 
woman  estopped  to  claim  vendor's  lien  by  representing  that  one  loaning  to  vendee 
should  have  first  mortgage. 

3  L.  R.  A.  831,  VILISKI  v.  MINNEAPOLIS,  40  Minn.  304,  41  N.  W.  1050. 
Rlgrlits  of  abnttlnir  ownem  to  soil  In  liiffrliTvay-. 

Cited  in  Andrews  v.  Youmans,  78  Wis.  58,  47  N.  W.  304,  holding  public  au- 
thorities with  easement  may  only  remove  trees  essential  to  fit  street  for  public 
L.  R.  A.  Au.— Vol.  L— 28. 
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travel;  District  of  Columbia  v.  Robinson,  14  App.  D.  C.  547,  holding  public  au- 
thorities with  easement  cannot  remove  gravel  from  one  highway  to  improve 
another ;  Haas  v.  Evansville,  20  Ind. '  App.  486,  50  N.  E.  46,  holding  city  can 
remove  natural  soil  from  one  street  to  another  only  when  improvement  of  the 
two  streets  is  included  in  general  plan;  Anderson  v.  Bement,  13  Ind.  App.  251, 
41  N.  E.  547,  holding  gravel  cannot  be  taken  by  public  from  highway  at  one 
place  to  improve  highway  at  another  remote  place. 

Cited  in  footnote  to  Theobold  v.  Louisville,  N.  O.  &  T.  R.  Co.  4  L.  R.  A.  735. 
which  holds  steam  railroad  cannot  be  operated  in  street  without  condemnation, 
or  consent  of  abutting  owner. 

Cited  in  notes  (4  L.  R.  A.  786)  on  right  of  eminent  domain;  (9  L.  R.  A.  551) 
on  form  of  dedication  of  land  to  public  use. 

3  L.  R.  A.  836,  DREISBACH  v.  SERFASS,  126  Pa.  32,  17  Atl.  513. 
Conveyance   In    consideration    of   Mervlcea    of   grrantee. 

Cited  in  Ringrose  v.  Ringrose,  170  Pa.  608,  33  Atl.  129,  holding  deed  in  con- 
sideration of  support  creates  charge  upon  land,  following  it  in  hands  of  subse- 
quent purchasers;  Fritz  v.  Menges,  179  Pa.  131,  36  Atl.  213,  holding  deed  in 
consideration  of  support  conveys  defeasible  fee;  Whitmore  v.  Hay,  85  Wis.  249. 
39  Am.  St.  Rep.  838,  55  N.  W.  708,  holding  deed  to  son  in  consideration  of  par- 
ents* support,  void  as  conveyance  of  homestead,  valid  as  against  other  heirs. 

Intent  to  pass  eatate. 

Cited  in  Lemon  v.  Graham,  131  Pa.  453,  6  L.  R.  A.  664,  19  Atl.  48,  holdinL' 
effect  of  informal  instrument  transferring  interest  in  real  estate  depends  upon 
intent;  Davis  v.  Martin,  8  Pa.  Super.  Ct.  138,  holding  that  deeds  given  in  con- 
sideration of  support  will  not  pass  estate  if  intention  appears  otherwise. 

IVhat  coniitltntea  a  ^ftIII. 

Cited  in  footnote  to  Ferris  v.  Neville,  54  L.  R.  A.  464,  which  holds  sufficient  a«5 
will,  paper  executed  as  such,  stating  that  it  is  good  to  specified  person  for 
specified  amount  to  be  collected  from  wTiter's  estate. 

Cited  in  note  (12  L.  R.  A.  667)  on  creation  or  declaration  of  trust. 

Performance  of  Mer-vicen  by  g'rantee. 

Cited  in  Ringrose  v.  Ringrose,  170  Pa.  608,  33  Atl.  129,  holding  grantee  of 
land  in  consideration  of  support  cannot  retain  it  without  performing  the  service: 
Davis  V.  Martin,  8  Pa.  Super.  Ct.  138,  holding  burden  upon  grantee  of  showing 
his  performance  of  conditions  of  deed;  Conlan  v.  Conlan,  20  Pa.  Super.  Ct.  50. 
holding  grantee  who  had  performed  conditions  entitled  to  possession. 

Cited  in  footnotes  to  Cook  v.  Bartholomew,  13  L.  R*  A.  452,  which  holds  as 
mortgage,  deed  conditioned  on  grantor  supporting  grantee  for  life;  Glocke  v. 
Glocke,  57  L.  R.  A.  458,  which  holds  land  conveyed  by  aged  parent  to  son  prom- 
ising, to  support  him  reverts  to  former  on  breach  of  agreement. 

3  L.  R.  A.  839,  FREILER  v.  KEAR,  126  Pa.  470,  17  Atl.  668,  906. 

Report  of  second  appeal  in  133  Pa.  41,  19  Atl.  310. 
Married    'woman'a   rlirhti*    -vrltli    rcapect    to   separate    eatate. 

Cited  in  Meade  v.  Clarke,  159  Pa.  164,  23  L.  R.  A.  480,  39  Am.  St,  Rep.  669, 
28  Atl.  214,  holding  creditors  of  married  woman  have  no  lien  on  land  conveyed  by 
her  before,  but  with  acknowledgment  of  deed  after,  judgment. 
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3  L.  R.  A.  841,  PORT  ROYAL  MIN.  CO.  v.  HAGOOD,  30  S.  C.  519,  9  S.  E.  686. 
Mmndamna. 

Cited  in  State  ex  rel.  School  Dist.  v.  Rice,  32  S.  C.  100,  10  S.  E.  833,  holding 
that  mandamus  will  not  issue  where  legal  right  doubtful,  or  duty  discretionary; 
Harrison  v.  People,  97  111.  App.  434  (dissenting  opinion),  majority  upholding 
mandamus  to  compel  mayor  to  issue  license,  although  power  was  discretionary. 

Distinguished  in  Ames  v.  People,  26  Colo.  90,  56  Pac.  656,  considering  on  man- 
damus by  ministerial  officer  constitutionality  of  statute  affecting  rights  of  third 
persons  not  parties  who  had  tacitly  consented  to  that  mode  of  presenting  the 
question;  Moore  v.  Napier,  64  S.  C.  566,  42  S.  E.  997,  denying  mandamus  to 
compel  medical  examiners  to  issue  license  without  examination. 

Cited  in  footnote  to  Territorial  Insane  Asylum  v.  Wolfley,  8  L.  R.  A.  188,  which 
denies  mandamus  to  compel  governor  to  sign  warrant  for  fimds  for  asylum. 

EquaI  prlvlleflrea  and  ImmnnltleB. 

Cited  in  note  ( 14  L.  R.  A.  582 )  on  equal  privileges  and  immunities  as  to 
property  rights. 

Delegation  of  leffialatlTe   poorer. 

Cited  in  Johnson  v.  Rock  Hill,  57  S.  C.  379,  35  S.  E.  568,  holding  act  giving 
city  power  to  grant  waterworks  franchise  constitutional ;  State  v.  Mooreliead, 
42  S.  C.  219,  26  L.  R.  A.  589,  46  Am.  St.  Rep.  719,  20  S.  E.  544  (dissenting 
opinion),  majority  holding  act  providing  that  commissioners  fix  certain  li- 
cense fees  constitutional;  Vesta  Mills  v.  Charleston,  60  S.  C.  8,  38  S.  E. 
226,  holding  legislature  cannot  authorize  municipality  to  legislate  so  as  to  af- 
fect jurisdiction  of  courts;  Blue  v.  Beach,  155  Ind.  133,  50  L.  R.  A.  70,  80  Am. 
St.  Rep.  195,  56  N.  E.  89,  upholding  constitutionality  of  act  allowing  health 
l)oard  to  require  vaccination  as  condition  of  attending  school ;  Dastervignes  v. 
United  States,  58  C.  C.  A.  350,  122  Fed.  34,  sustaining  statute  authorizing 
•Secretary  of  Interior  to  regulate  forest  reservations. 

3  L.  R.  A.  845,  RAINWATER  v.  HARRIS,  51  Ark.  401,  11  S.  W.  583. 

3  L.  B.  A.  847,  DOUGHERTY  v.  ROGERS,  119  Ind.  254,  20  N.  E.  779. 
When  extrlnnlc  evidence  admlsulble. 

m 

Cited  in  Dowden  v.  Wood,  124  Ind.  236,  24  N.  E.  1042,  holding  parol  evidence 
admissible  to  show  that  money  represented  by  notes  was  not  a  loan  but  a 
i^ift;  West  v.  Rassman,  135  Ind.  291,  34  N.  E.  991,  holding  surrounding  cir- 
cumstances may  be  looked  into  to  determine  the  class  to  which  distribution 
in  will  should  be  made;  Jennmgs  v.  Sturaevant,  140  Ind.  646,  40  N.  E.  61,  hold- 
ing evidence  admissible  in  construction  of  will;  Robbins  v.  Swain,  7  Ind.  App. 
491,  34  N.  E.  670,  admitting  extrinsic  evidence  to  explain  testator's  intention; 
Whiteman  v.  W^hiteman,  152  Ind.  274,  53  N.  E.  225,  admitting  parol  evidence 
rf  circumstances  surrounding  will  in  order  to  correct  date  erroneously  given; 
Cravens  v.  Eagle  Cotton  Mills  Co.  120  Ind.  11,  21  N.  E.  981,  holding  extrinsic 
evidence  might  be  given  to  explain  collateral  matters  referred  to  in  sub- 
scription to  stock;  Dennis  v.  Holsapple,  148  Ind.  300,  46  L.  R.  A.  170,  62 
Am.  St.  Rep.  526,  47  N.  E.  631,  holding  extrinsic  evidence  can  be  given  to  de- 
termine devisee;  Sturgis  v.  Work,  122  ind.  136,  17  Am.  St.  Rep.  349,  22  N.  E. 
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996,    holding   extrinsic    eyidence   not   admissible   to    show   that    description    of 
land  devised  is  erroneous. 

Cited  in  notes  (3  L.  R.  A.  805)  on  parol  evidence  to  explain  latent  ambi- 
guity; (16  L.  R.  A.  322)  on  parol  evidence  of  mistake  in  description  of  land  de- 
vised. 

Conatmctlon   of   Instrnments. 

Cited  in  Mills  v.  Franklin,  128  Ind.  446,  28  N.  E.  60,  construing  will  to 
pass  fee;  Boling  v.  Miller,  133  Ind.  604,  33  N.  E.  354,  construing  will  to 
vest  fee  subject  to  be  devested;  Bailey  v.  Brown,  19  R.  I.  682,  36  Atl.  581,  con- 
struing word  "survive;"  Slaughter  v.  Slaughter,  21  Ind.  App.  643,  52  N.  E. 
994,  holding  receipt  in  full  of  claims  against  father's  estate  upon  death,  ad- 
vancement, carrying  interest  as  agreed;  Pate  v.  Bushong,  161  Ind.  539,  63  L. 
R.  A.  597,  69  N.  £.  291,  holding  mistake  as  to  position  of  land  will  not  defeat 
devise,  when  size  and  characteristics  of  tracts  given. 

Cited  in  note   (8  L.  R.  A.  740,  749)   on  construction  of  will. 

3  L.  R.  A.  854,  GREGORY  v.  NEW  YORK,  113  M.  Y.  416,  21  N.  E.  119. 
Suspension   of   pnbllc   offidala. 

Cited  in  Bringgold  v.  Spokane,  27  Wash.  207,  67  Pac.  612,  holding  police  offi- 
cer cannot  be  suspended  by  board  pending  charges;  Meyers  v.  New  York,  69 
Hun,  293,  23  N.  Y.  Supp.  484,  prior  appeal  46  N'.  Y.  S.  R.  130,  18  N.  Y.  Supp. 
904,  holding  inspector  of  regulating  and  grading  city  streets  an  employee  mere- 
ly and  liable  to  removal  as  such;  Emmitt  v.  New  York,  128  N.  Y.  119,  28  N.  E. 
19,  holding  inspector  of  masonry  on  New  York  aqueduct  might  recover  sal- 
ary during  suspension;  Wardlaw  v.  New  York,  137  N.  Y.  200,  33  N.  E.  140, 
holding  jury  should  determine  whether  suspended  public  officer  waived  rights 
to  salary  by  accepting  other  employment;  Mullen  v.  New  York,  34  N.  Y.  S.  R. 
913,  12  N.  Y.  Supp.  269,  holding  aqueduct  commissioners  could  not  suspend  in- 
spector of  masonry;  People  ex  rel,  Steffan  v.  Murray,  2  App.  Div.  360,  37 
N.  Y.  Supp.  848,  holding  excise  inspector,  asked  to  resign  or  stand  discharged, 
was  discharged;  People  ex  rel.  Lion  v.  Murray,  5  App.  Div.  289,  39  N.  Y.  Supp. 
227,  holding  excise  inspector  removable  at  pleasure  of  board;  Phelan  ▼.  New 
York,  38  N.  Y.  S.  R.  806,  14  N.  Y.  Supp.  785,  holding  superintending  inspector 
of  masonry  on  public  aqueduct  estopped  by  agreement  that  payment  should 
cease  during  suspension;  Morley  v.  New  York,  35  N.  Y.  S.  R.  263,  12  N.  Y. 
Supp.  609,  holding  assistant  engineer  in  department  of  public  works  cannot 
be  suspended;  Lethbridge  v.  New  York,  27  Jones  &  S.  494,  15  N.  Y.  Supp.  562, 
holding  clerk  in  department  of  public  works  cannot  be  suspended;  Wardlaw  v. 
New  York,  46  N.  Y.  S.  R.  862,  19  N.  Y.  Supp.  6,  holding  assistant  engineer  in 
department  of  public  works  cannot  be  suspended;  O'Uara  v.  New  York,  46 
App.  Div.  521,  62  N.  Y.  Supp.  146,  holding  watchman  in  public  building,  a 
war  veteran,  cannot  be  removed  at  pleasure;  Sheehan  v.  New  York,  21  Misc. 
601,  48  N.  Y.  Supp.  142,  holding  park  laborer  not  officer  whose  compensation 
continued  while  awaiting  employment;  Gillan  v.  Board  of  Regents,  88  Wis.  14, 
24  L.  R.  A.  338,  58  N.  W.  1042,  holding  teacher  in  normal  school,  removable 
at  pleasure  of  board  of  regents,  cannot  recover  for  salary  after  removal;  De- 
Canio  v.  New  York,  15  Misc.  41,  36  N.  Y.  Supp.  423,  holding  absence  of  aque- 
duct inspector  for  sickness,  but  who  continually  reported  for  duty,  did  not 
constitute  abandonment  of  work;   People  ex  rel.  Brennan  v.  Scannell,  62  Appw 
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Drv.  255,  70  N.  Y.  8upp.  083,  holding  civil  service  rule  regulating  removal  of 
employee  invalid;  Mack  v.  New  York,  37  Misc.  374,  75  N.  Y.  Supp.  809,  hold- 
ing that  supervising  engineer  of  village  sewer  system  cannot  recover  of  city 
for  work  after  annexation  where  it  never  recognized  his  contract  with  village. 
Distinguished  in  Kelly  v.  New  York,  70  Hun,  209,  24  N.  Y.  Supp.  1,  hold- 
ing inspector  of  masonry,  dismissed  for  lack  of  work,  not  suspended;  Beach  v. 
New  York,  32  N.  Y.  S.  R.  940,  10  N.  Y.  Supp.  793,  holding  clerkship  meant 
to  be  abolished  although  word  "suspensi(m"  used;  Fox  v.  New  York,  11  MiBc. 
307,  32  N.  Y.  Supp.  267,  holding  it  for  jury  to  determine  whether  there 
really  was  suspension  of  inspector  of  masonry;  Donnell  v.  New  York,  68 
Hun,  56,  22  N.  Y.  Supp.  661,  holding  that  stenographer  suspended  from 
further  duty  is  removed;  State  ex  rel,  Douglas  v.  Megaarden,  85  Minn.  45,  89 
Am.  St.  Rep.  534,  88  N.  W.  412,  holding  power  to  suspend  sheriff  pending  re- 
moval is  incidental  to  governor's  authority;  Cook  v.  New  York,  9  Misc.  338,  61 
N.  Y.  S.  R.  672,  30  N.  Y.  Supp.  404,  holding  that  prison  guard  relieved  from 
duty  was  discharged;  Lethbridge  v.  New  York,  133  N.  Y.  238,  30  N.  E.  975, 
denying  recovery  when  funds  appropriated  to  clerkship  without  fixed  salary, 
are  exhausted;  Re  Croker,  78  App.  Div.  191,  79  N.  Y.  Supp.  640,  sustaining^ 
power  of  fire  commissioner  to  relieve  chief  from  command  during  leave  of 
absence. 
l^hat  court  can  iiaiis  on. 

Cited  in  Kantrowitz  v.  Levin,  14  Misc.  566,  36  N.  Y.  Supp.  1072,  holding 
court  authorized  to  determine  facts  by  asking  for  direction  of  verdict;  Ropes 
V.  Arnold,  81  Hun,  479,  30  N.  Y.  Supp.  997,  holding  party  consented  that  court 
should  pass  on  disputable  inference  of  fact;  Banker  v.  Knibloe,  69  Hun,  540, 
23  N.  Y.  Supp.  1091,  holding  only  questions  reviewable  on  motion  for  new 
trial  are  those  raised  by  exception  on  trial. 
Employmient   of  oflldals  for  term  of   years. 

Cited  in  Abrams  v.  Horton,  18  App.  Div.  210,  79  N.  Y.  S.  R.  889,  45  N.  Y. 
Supp.  887,  holding  county  superintendents  of  poor  cannot  employ  keeper  of 
almshouse  for  three  years. 

3   L.  R.  A.  857,  HAIGHT  v.   HALL,   74   Wis.    152,    17   Am.   St.   Rep.    122,   42 

N.  W.  109. 
Barring    cnrte«T« 

Cited  in  McBreen  v.  McBreen,  154  Mo.  331,  77  Am.  St.  Rep.  758,  55  S.  W.  463, 
holding  deed  to  married  woman  living  separately,  of  land  purchased  with 
separate  estate  and  taken  in  terms  to  sole  use,  free  of  all  marital  rights  of 
husband,  gives  absolute  estate  in  equity,  free  from  curtesy. 

Cited  in  note  (7  L.  R.  A.  695)  on  tenancy  by  curtesy. 

Distinguished  in  Van  Osdell  v.  Champion,  89  Wis.  665,  27  L.  R.  A.  775,  46 
Am.  St.  Rep.  864,  62  N.  W.  539,  holding  condition  that  realty  devised  should 
not  be  subject  to  debts  void. 

3  L.  R.  A.  859,  NEWHALL  v.  APPLETON,  114  N.  Y.   140,  21  N.  E.   105. 
TTaagre  to  explain  terms  of  contract* 

Cited  in  Smith  v.  Clews,  114  N.  Y.  194,  4  L.  R.  A.  394,  11  Am.  St.  Rep. 
627,  21  N.  E.  160,  holding  usage  admissible  to  explain  "on  approval"  in  receipt 
given   by  diamond   dealer   in   trade  contract;    Brody  v.   Chittenden,    106   lown, 
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628,  76  N.  W.  1009,  holding  evidence  that,  by  custom,  regulators  and  scales 
in  jeweler's  trade  not  covered  by  mortgage  on  "fixtures;"  Atkinson  v.  Trues- 
dell,  127  N.  Y.  234,  27  N.  E.  844,  holding  parol  evidence  of  usage  to  explain 
phrase  "to  be  taken  by  Jan.  Ifit,"  in  order  for  bottles,  admissible;  Dwight  v. 
Cutting,  91  Uun.  41,  36  N.  Y.  ISupp.  99,  holding  custom  to  allow  for  shrinkage 
on  measurement  of  bark  admissible  in  behalf  of  defendant  in  action  for  pur- 
chase price;  Mcintosh  v.  Miner,  53  App.  Div.  245,  65  N.  Y.  Supp.  735,  holding 
evidence  to  establish  customary  length  of  theatrical  "season"  competent  in  ac- 
tion for  breach  of  contract  of  employment;  Briscoe  v.  Litt,  19  Misc.  7,  42  N.  Y. 
Supp.  908,  holding  custom  to  terminate  theatrical  employees'  contracts  on  two 
weeks'  notice  competent  in  action  to  recover  contract  price  for  services;  Henry 
V.  Agostini,  12  Misc.  17,  33  N.  Y.  Supp.  37,  holding  evidence  admissible  to  show 
that  "windows,"  in  contract  to  furnish  frames  and  sashes,  refers  only  to  ex- 
terior windows;  Schipper  v.  Milton,  51  App.  Div.  525,  64  N.  Y.  Supp.  935.  hold- 
ing evidence  admissible  to  show  custom  to  regard  specification  of  "manila  hemp" 
in  sale  contract,  merely  as  measure  of  value  of  hemp  sold;  Underwood  v.  Green- 
wich Ins.  Co.  161  X.  Y.  423,  55  N.  E.  936,  holding  evidence  admissible  to  es 
tablish  custom  to  regard  **binding  slip,"  on  application  for  renewal  of  insurance 
policy,  as  binding  merely  until  action  by  company;  White  v.  EUisburgh,  l.S 
App.  Div.  517,  79  N.  Y.  iS.  R.  1124,  45  N.  Y.  Supp.  1122,  holding  evidence  of 
custom  to  construct  "iron  bridge"  with  wooden  joists  admissible  in  action  on 
construction  contract;  Southampton  v.  Jessup,  173  N.  Y.  89,  66  N.  E.  949,  hold- 
ing parol  evidence  inadmissible  when  writing  silent  to  show  that  bridge  is  to 
be  made  of  wood. 

Cited  in  footnotes  to  Baltimore  Base  Ball  &  Exhibition  Co.  v.  Pickett,  22  L. 
R.  A.  690,  which  holds  special  contract  for  definite  time  not  affected  by  cus- 
tom to  discharge  ball  players  on  ten  days'  notice;  Harris  v.  Sharpies,  58  L.  R. 
A.  214,  which  denies  right  under  contract,  to  add  lithographer's  name  for  ad- 
vertising purposes  to  lithographed  cover  design;  German  American  Ins.  Co. 
V.  Commercial  F.  Ins.  Co.  16  L.  R.  A.  291,  which  holds  custom  in  particular 
city  as  to  what  constitutes  "building"  or  **risk"  not  presumed  to  be  known  to 
foreign    company. 

Cited  in  notes  (10  L.  R.  A.  786)  on  law,  usage  and  custom  as  part  of  con- 
tract; (12  L.  R.  A.  376)  on  construction  of  terms  void  in  contracts;  (13  L.  R. 
A.  440)  on  custom  and  usage  as  law;  (17  L.  R.  A.  272)  on  exception  to  rule 
that  parol  evidence  inadmissible  to  vary  written  contract;  (6  L.  R.  A.  43)  on 
parol  evidence  as  to  meaning  of  words  and  phrases. 

Distinguished  in  Thomas  v.  Scutt,  127  N.  Y.  141,  27  N.  E.  961,  holding 
oral  evidence  tending  to  change  complete  transfer  of  title  to  lumber  to  agree- 
ment for  sale  of  lumber  for  mortgagor's  benefit  inadmissible;  House  v.  Watch, 
144  N.  Y.  422,  39  N.  E.  327.  holding  inadmissible,  oral  evidence  to  vary  un- 
ambiguous contract  for  transfer  of  realty;  Simis  v.  New  York,  L.  E.  &  W. 
R.  Co.  1  Misc.  180,  20  N.  Y.  Supp.  639,  holding  custom  of  railroad  to  issue 
tickets  in  lieu  of  those  lost  inadmissible  in  action  on  written  contract  contain- 
ing no  such  stipulation;  Booth  Bros.  v.  Baird,  87  Hun,  455,  34  N.  Y.  Supp.  302. 
holding  parol  evidence  to  explain  meaning  of  "superficial  yard,"  by  local  custom 
known  to  parties,  inadmissible  when  custom  not  clearly  established:  Gould:^ 
Mig.  Co.  V.  Munckenbeck,  20  App.  Div.  614,  47  N.  Y.  Supp.  325,  holding  custom 
not  to  charge  interest  until  rendition  of  account  not  admissible  to  vary  sale,  con- 
tract expressly  providing  "Terms:  thirty  days." 
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3  L.  R.  A.  861,  McBRYDE  v.  SAVER,  86  Ala.  458,  5  So.  791. 
Rlgrl&t  to  Injunction. 

Cited  in  Clifton  Iron  Co.  v.  Dye,  87  Ala.  471,  6  So.  192,  holding  injunction 
to  restrain  pollution  of  stream  by  upper  riparian  proprietor  not  granted  where 
complainant  has  other  water  available,  and  public  interests  favor  industry  caus- 
ing injury;  Allen  v.  LaFayette,  89  Ala.  652,  9  L.  R.  A.  501,  8  So.  30,  refusing 
to  enjoin  payment  of  void  county  bonds  issued  for  money  loaned  by  holder, 
and  legitimately  expended  in  behalf  qf  county;  Brasher  v.  Miller,  114  Ala.  489, 
21  So.  467,  holding  injunction  to  restrain  payment  of  school  teacher's  salary 
will  not  issue  where  services  performed,  though  contract  void;  Amelia  Mill.  Co. 
V.  Tennessee  Coal,  Iron  &  R.  Co.  123  Fed.  814,  denying  injunction  against 
use  of  ore  washers,  when  loss  to  defendant  greater  than  plaintiff's  injury; 
VVharton  v.  Hannon,  101  Ala.  558,  14  So.  630  (dissenting  opinion),  majority  up- 
holding injunction  against  obstruction  of  alley-way,  though  better  ingress 
and  egress  offered  by  other  alley-way. 

Cited  in  note   (6  L.  R.  A.  159)   on  definition  of  easement. 

Distinguished  in  Ives  v.  Edison,  124  Mich.  406,  50  L.  R.  A.  137,  83  Am.  St. 
Rep.  329,  83  N.  W.  120  (footnote  50  L.  R,  A.  134),  which  sustains  right  of 
owner  of  easement  to  injunction  to  compel  restoration  of  stairway;  South 
&  North  Ala.  R.  Co.  v.  Highland  Ave.  &  Belt  K.  Co.  98  Ala.  409,  39  Am.  St. 
Hep.  74,  13  So.  682,  decreeing  speciiic  performance  of  agreement  to  permit 
railway  to  lay  track  on  defendant's  land. 

^  L.   R.  A.  863,  CLANIN  v.  ESTERLY  HARVESTING  MACH.   CO.   118  Ind. 

372,  21  N.  E.  35. 
Bxtrflnalc  evidence  to  vary  contract. 

Cited  in  Mcintosh -Huntington  Co.  v.  Rice,  13  Colo.  App.  407,  58  Pac.  358, 
and  Murray  v.  W.  W.  Kimball  Co.  10  Ind.  App.  187,  37  N.  E.  736,  holding  in 
action  by  payee  that  parol  evidence  to  establish  delivery  to  payee  or  his  agent 
in  escrow  not  admissible;  Loonie  v.  Tillman,  3  Tex.  Civ.  App.  334,  22  S.  W.  524, 
and  Cooper  v.  Merchants'  &  M.  Nat.  Bank,  25  Ind.  App.  346,  57  N.  E.  569,  hold- 
ing same  true  in  action  by  indorsee;  Conant  v.  National  State  Bank,  121 
Ind.  325,  22  N.  E.  250,  holding  evidence  to  alter  notes  and  mortgage  inad- 
missible in  absence  of  fraud  or  mistake. 

Cited  in  notes  (20  L.  R.  A.  713)  on  admissibility  of  extrinsic  evidence  to 
show  who  is  liable  as  maker  of  note;  (43  L.  R.  A.  460,  481)  on  breach  of  con- 
temporaneous agreements  as  defense  to  promissory  note;  (45  L.  R.  A.  346) 
on  conditional  execution  of  contract  under  parol  agreement  as  to  taking  effect. 
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